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ABSTRACT 
 
This study examines standards and standard-setting for the protection of companion and 

farm animals.  The well-being of companion and farm animals is dependent on the 

scope of standards applicable to their protection and the ways in which those standards 

are applied in practice.  Despite the seriousness of harms inflicted on companion and, 

especially, farm animals every year, little scholarly attention has been paid to 

development of the standards governing their protection. 

 

A case study approach, focussed on Queensland, is used to explore who exercises 

authority in the arena of animal protection regulation, how standard-setting processes 

work and how these relate to compliance monitoring and enforcement.  This study 

explores these issues through a series of questions: 

 

1. How are the purposes of the regulation of the protection of companion and farm 

animals framed?  

2. What types of regulatory standards apply to the protection of companion and 

farm animals in Queensland? 

3. What are the processes for development of these standards, and how have these 

evolved over time? 

4. What consequences do the prevailing types of standards have for compliance 

monitoring and enforcement? 

5. How are these standards applied in practice through compliance monitoring and 

enforcement processes? 

6. What are the key differences in the regulatory standards for the protection of 

companion and farm animals and how might these differences be rationalised? 

 

Insights from regulatory studies are used to interpret and explain regulatory objectives, 

standard-setting processes and, to the extent allowed by the data obtained in this study, 

compliance monitoring and enforcement.   This study therefore provides a new field of 

practice – animal protection – for the application of established principles of regulatory 

analysis.  This study makes a significant contribution to the discipline of animal law, 

still a comparatively new area of legal concern, by extending the predominantly 

doctrinal underpinnings of this field. 
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I argue that standard-setting in animal protection is characterised by deference to a 

limited ethic of humaneness, reflected in different ways for companion and farm 

animals respectively.  In the case of companion animals, highly qualified general duty 

or principle-style standards apply, continuing a thread which can be traced back to 19th 

century reforms in England.  These standards – not to be unnecessarily cruel to animals 

and to take reasonable steps to exercise a duty of care – are enshrined in statute, but 

subject to very little higher court scrutiny or other elucidation.  The openness of the 

general duty standards, and the availability of flexible regulatory tools, has allowed 

RSPCA Queensland to incorporate a degree of responsiveness into a deterrence model 

of enforcement, together with a heavy emphasis on community education as a form of 

behavioural modification. 

 

By contrast, delegated standard-setting is central to farm animal protection.  The key 

state agency, the Department of Agriculture and Fisheries (Qld) (DAF (Qld)), has 

adopted codes of practice developed through processes which are dominated by the 

interests of farm industry groups, and which largely align with those of agricultural 

departments and agencies.  These standards incorporate a mixture of prescriptive, 

performance and principle-style standards.  They permit a range of cruel practices, with 

code compliance by farmers providing exemption from offences involving cruelty and 

breach of duty.  Federal reform efforts aimed at establishing a nationally consistent 

approach to standard-setting and standards adoption made some progress between 2004 

and 2014, but are now unravelling. 

 

The animal protection activities of DAF (Qld), the key Queensland regulator, are almost 

entirely reactive and complaints-driven.  These activities are extremely poorly 

resourced, with limited staffing and outdated systems compromising well-informed, 

strategic and effective administration of animal protection.  This is symptomatic of a 

‘retreat of the regulatory state’.  Non-state actors to some extent are addressing this gap.  

Quality assurance schemes developed by industry, though, generally do no more than 

incorporate the state-sanctioned minimum welfare standards.  More recently, large 

supermarket retailers have required their suppliers to comply with more onerous 

standards under the RSPCA Approved Farming Scheme, resulting in incremental 

improvements in protection for some farm animals.  However, both industry quality 
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assurance schemes and the RSPCA Australia standard-setting scheme are marked by a 

lack of comprehensiveness, transparency and accountability. 

 

Finally, despite shared sentiency and cognitive abilities, protection is generally more 

rigorous for companion than for farm animals.  Cruel practices to farm animals are 

legally entrenched through offence exemptions and codes of practice.  This difference in 

approach can be rationalised on the basis of the family status of companion animals, the 

economic significance of farm animals and the continued human practice of using 

animals and their products for instrumental purposes.  However, such an approach 

betrays an ethically compromised understanding of the significance of farm animals, an 

understanding which infuses all aspects of the farm animal protection regulatory regime. 

 

I argue there is a need for greater responsiveness in regulation, including a consideration 

of conceptions of our obligations to animals which are more robust than the prevailing, 

limited ethic of humaneness.  I also argue the need for a more rigorously reflexive 

approach to regulation, bringing a wider range of communities of interest into genuine 

dialogue, emphasising transparency, and allowing for a non-prescriptive weighing of 

interests.  A range of practical measures to support these goals is suggested.  Measures 

targeting goal identification and standards include removing the offence exemption for 

farmers complying with codes of practice; prohibiting ostensibly cruel practices without 

qualification; and preserving animal protection breaches as criminal offences.  Measures 

targeting information gathering include comprehensive collection and publication of 

data on animal protection activities; and the commissioning and funding of animal 

welfare science research in the public interest rather than industry interest.  Measures 

targeting behaviour modification include a multi-disciplinary approach to understanding 

abuse of animals; and building the regulatory capacity of actors responsible for 

enforcement.  Underpinning each of these areas is a need to enrol a wider range of 

regulatory actors, including an animal protection agency independent of agricultural 

agencies, and a meaningful role for animal protection non-government organisations. 
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CHAPTER 1 

INTRODUCTION: STANDARDS AND STANDARD-SETTING FOR 

COMPANION AND FARM ANIMAL PROTECTION IN QUEENSLAND, 

AUSTRALIA 

‘[T]he cruel treatment of animals seems to me one of the great unaddressed 

legal problems of our time.’1 

I  INTRODUCTION 

This study examines standards and standard-setting for the protection of companion and 

farm animals.  The well-being of companion and farm animals is dependent on the scope 

of standards applicable to their protection and the ways in which those standards are 

applied in practice.  The first step in regulating the process of protection is to determine 

the nature of the obligations to be imposed on owners and other third parties engaging 

with animals.  This study focusses on the regulatory expression of these obligations, 

analysing the development, content and implementation of protection standards for 

companion and farm animals in Queensland, Australia. 

The importance of this study lies in the vulnerability of companion and farm animals to 

harm by their owners or by third parties.  Significant numbers of companion and, 

especially, farm animals experience harm every year in Australia, including in 

Queensland.  In 2014-15, shelters operated by the Royal Society for the Prevention of 

Cruelty to Animals (RSPCA) around Australia received 133 495 animals, the 

overwhelming majority of these being cats and dogs.2  In Queensland the figures for 

2014-15 were 13 495 dogs and 11 885 cats respectively.3  Other shelters and local 

1 Cass R Sunstein, ‘Standing for Animals’ (2000) 47 UCLA Law Review 1333, 1333.  In this study I have 
adopted the principles of referencing set out in Sarah Dehm and David Heaton (eds), Australian Guide to 
Legal Citation (3rd ed, 2010) <http://www.law.unimelb.edu.au/files/dmfile/FinalOnlinePDF-
2012Reprint.pdf>.  I generally use the first person, adopting Richards’ suggestion that ‘[i]f you tell it, you 
tell it in the first person – this is your project, you did the interviews, you are wondering about the 
meanings of a discussion’: Lyn Richards, Handling Qualitative Data: A Practical Guide (Sage, 2009) 51.  
2 RSPCA Australia, RSPCA Australia National Statistics 2014-2015, 2 
<http://www.rspca.org.au/facts/annual-statistics>.  The total figure includes 46 595 dogs and 52 804 cats.  
3 Ibid 5. 

http://www.law.unimelb.edu.au/files/dmfile/FinalOnlinePDF-2012Reprint.pdf
http://www.law.unimelb.edu.au/files/dmfile/FinalOnlinePDF-2012Reprint.pdf
http://www.rspca.org.au/facts/annual-statistics
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government pounds also receive significant numbers of animals.4  In 2014-15, 60 809 

cruelty and neglect complaints were investigated nationally by the RSPCA and 274 

prosecutions finalised,5 most of these concerning companion animals.  In Queensland 

there were 18 499 complaints and 20 finalised prosecutions.6 

 

In 2012 in Australia around 7.9 million cows/calves, 24 million sheep/lambs, 4.7 million 

pigs and 551 million chickens were killed,7 most having been subject to intensive rearing 

conditions and painful animal husbandry practices.8  In Queensland, the Department of 

Agriculture and Fisheries (DAF (Qld)), primarily responsible for farm animal protection, 

investigated 1620 cruelty and neglect complaints in 2014, with no completed 

prosecutions.9  Prior to this, two farm animal prosecutions were finalised in 2013 for 

neglect of goats, and in 2009 two matters were prosecuted concerning transport of animals 

unfit to travel.10  At face value, this suggests limited enforcement activity in the farm 

animal sector.  An experienced NSW Magistrate has observed that in ‘more than 25 years 

sitting as a magistrate in both city and country areas, I can count on the fingers of one 

hand the number of prosecutions brought for cruelty to animals used in agriculture.  I 

would be surprised if this reflected the extent of animal cruelty in that area of 

                                                            
4 RSPCA Australia provides the most consistent and accessible data reporting.  Other shelters across a 
range of geographic areas and of varying sizes also receive animals.  For example, in 2013-14 the Lost 
Dogs Home received 13 706 dogs and 12 452 cats: The Lost Dogs Home, Annual Report 2014-15, 23 
<http://dogshome.com/about-the-lost-dogs-home/annual-reports/>.  Animal Welfare League Queensland 
(AWL Qld) rehomes between 7000 and 10 000 animals each year: see AWL Qld, AWL Rehomes 6000th 
Animal for 2015 <http://www.awlqld.com.au/blog/awlq-rehomes-6000th-animal-for-2015/>. 
5 RSPCA Australia, above n 2, 8.  
6 Ibid. 
7 Australian Bureau of Statistics, Australian Farming in Brief 2013 
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/7106.0Main+Features42013>. 
8 While it is difficult to be precise, a very high proportion of pigs and chickens are intensively farmed.  
For example, the Australian Chicken Meat Federation (ACMF) states that ‘[m]ost commercial meat 
chicken farms are intensive, highly mechanised operations that occupy relatively small areas compared 
with other forms of farming’: ACMF, Growing Meat Chickens 
<http://www.chicken.org.au/page.php?id=6#Productionsystems>.  Phillips notes that ‘[c]attle and sheep 
farms are usually less intensively managed than pig and poultry farms, with the latter usually housed in 
controlled environments.  However, there has been a trend towards intensification of cattle production 
through the expansion of feedlot finishing’: Clive Phillips, The Welfare of Animals: The Silent Majority 
(Springer, 2009) 153.  For a specific Australian discussion see Katrina Sharman, ‘Farm Animals and 
Welfare Law: An Unhappy Union’ in Peter Sankoff, Steven White and Celeste Black (eds), Animal Law 
in Australasia: Continuing the Dialogue (Federation Press, 2nd ed, 2013) 61. 
9 Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) to Steven 
White, 13 July 2015, Files A and B.  
10 Ibid File B. 

http://dogshome.com/about-the-lost-dogs-home/annual-reports/
http://www.awlqld.com.au/blog/awlq-rehomes-6000th-animal-for-2015/
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/7106.0Main+Features42013
http://www.chicken.org.au/page.php?id=6#Productionsystems
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agriculture’.11  This study argues that this lack of enforcement is symptomatic of wider 

neglect of animal protection regulation.  It reveals a hollow core of limited activity, 

limited resources and little transparency and accountability. 

 

The regulatory focus in this study is on ‘standards’ and ‘standard-setting’.  Scott suggests 

that ‘conceived of in the most general terms, standards are the norms, goals, objectives, 

or rules around which a regulatory regime is organised’.12  This study grounds the 

identification of standards in a normative account of animal ethics, tracing the dominant 

ethic of humaneness through its translation into regulatory practice.  Traditionally, 

government sets ‘regulatory standards through public law instruments’,13 including 

primary statutes and delegated legislation.  Increasingly, though, non-state institutions 

may set standards, including associations, private (and some public) standards institutes, 

and individual firms’.14  Standard-setting in animal protection reflects this tendency, with 

long-standing state standards and the emergence, more recently, of non-state standards.  

Standard-setting processes have evolved over time.  Legislative standards may emerge as 

a political response to a crisis or public demand for change.  The adoption of standards 

through delegated legislation usually occurs under state-sponsored processes typically 

involving the input of specialist departments, research centres, industry bodies and non-

government organisations, with some measure of public consultation.  Non-state 

processes are more opaque, and typically narrower in focus, raising issues of 

comprehensiveness and accountability.15      

 

Responsibility for the regulation of animal protection in Australia has largely been the 

preserve of the states and territories, although the Commonwealth has played a role in the 

farm animal protection area.  In Queensland, the Animal Care and Protection Act 2001 

                                                            
11 Sue Schreiner, ‘Sentencing Animal Cruelty’ in Sharelle Hart (ed), Australia, Cruelty to Animals: A 
Human Problem (Proceedings of the 2005 RSPCA Australia Scientific Seminar, Canberra, 22 February 
2005), 43 <http://www.rspca.org.au/facts/science/science-seminar/2005>. 
12 Colin Scott, ‘Standard-Setting in Regulatory Regimes’ in Robert Baldwin, Martin Cave and Martin 
Lodge (eds), The Oxford Handbook of Regulation (Oxford University Press, 2010) 104, 104.  Similarly, 
Freiberg defines standards as the ‘norms or criteria that are provided in order to specify clearly what is 
acceptable and what is unacceptable practice’: Arie Freiberg, The Tools of Regulation (Federation Press, 
2010) 189. 
13 Scott, above n 12, 106. 
14 Ibid 112. 
15 For a general discussion of accountability issues see Scott, ibid 115-17. 

http://www.rspca.org.au/facts/science/science-seminar/2005
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(Qld) (ACP Act (Qld) incorporates general duties16 not to be cruel to animals17 and to 

meet their basic welfare needs.18  Penalties for breaches of the cruelty prohibition have 

increased significantly over time, especially since the late 1990s.  These duties are not 

absolute, variously qualified by what is reasonable, necessary or justifiable.  They are 

also qualified by offence exemptions, particularly concerning farm animals.  Beginning 

in the 1980s, model animal welfare regulatory codes were developed for the farm animal 

sector and adopted in the states and territories in various forms, including in 

Queensland.19  These codes include a mixture of principle-based, performance and 

prescriptive standards.20  Compliance with the codes generally constitutes an offence 

exemption – that is, so long as a farmer can demonstrate compliance with standards set 

out in a relevant code of practice they cannot be successfully prosecuted (including where 

those standards allow for the imposition of painful animal husbandry procedures).  The 

Commonwealth Government coordinated the Australian Animal Welfare Strategy 

(AAWS)21 until December 2013, when funding was withdrawn.  The AAWS was 

introduced in 2004 and was a collective, federal response to the need for more coherent 

animal protection policy-making and implementation across the states and territories.  A 

key goal of the AAWS was to achieve a nationally consistent approach to the design, 

adoption and implementation of regulatory standards and guidelines for farm animal 

welfare. 

 

The broad foundations of the contemporary legal framework for animal protection in 

Australia, including in Queensland, have not changed significantly since the end of the 

19th century.  This framework continues to embody a venerable ‘ethic of humaneness’.  

According to this ethic, animals have some intrinsic worth and their interests are worthy 

of protection against gratuitous cruelty and neglect.  Beyond this, though, animal interests 

                                                            
16 General or principle-based standards are ‘expressed at a high level of generality or abstraction’, 
‘describing a general duty, but without specifying the means of achieving that outcome’: Freiberg, above 
n 12, 92.  By contrast, performance (or outcome) standards specify ‘desired outcomes or objectives, but 
not the means by which they must be met’: at 89.  Further, specification (or prescriptive) standards are 
rules which specify ‘in relatively precise terms what is required to be done’: at 89.   
17 ACP Act (Qld) s 18. 
18 ACP Act (Qld) s 17. 
19 See Animal Care and Protection Regulation 2012 (Qld) (ACP Reg (Qld)). 
20 For definitions of each of these see above n 16. 
21 Commonwealth Department of Agriculture, Fisheries and Forestry, Australian Animal Welfare Strategy 
and National Implementation Plan 2010-2014 (2011) 
<http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-
national-implementation-plan-2010-14>. 

http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-national-implementation-plan-2010-14
http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-national-implementation-plan-2010-14
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may be routinely overridden by human interests, even where this involves significant 

harm.  This ethic is reflected in the general legal duties not to be cruel or neglectful but 

allowing for exemptions, particularly relevant for the treatment of farm animals.   

 

The idea that humans owe nothing more to animals than a duty of humaneness has been 

the subject of wide-ranging critique.  Ethical theorising about the duties owed by humans 

to animals has flourished, especially in the last 40 years.  Developments in animal ethics 

have in turn stimulated arguments for legal reform.  From at least the mid-1980s lawyers 

have been building on the work of ethicists, arguing for the abolition of the property status 

of animals and the extension of the common law to recognise animals as persons,22 or at 

least to accommodate a modification of their property status.23  Despite these arguments 

for change, the ethic of humaneness remains the dominant ethic governing the treatment 

of animals, reflected in animal protection legislation.  And, regardless of developments 

in statutory penalties for cruelty and neglect and in the architecture of farm animal 

protection regulation, significant harm is still experienced by hundreds of millions of 

animals every year in Australia.24  The persistence of animal suffering led Cass Sunstein, 

internationally renowned regulatory scholar and former head of the White House Office 

of Information and Regulatory Affairs in the Obama Administration, to describe human 

mistreatment of animals as ‘one of the great unaddressed legal problems of our time’.25  

 

This study, which seeks to contribute to addressing the gap identified by Sunstein, argues 

that standards, standard-setting processes and outcomes for protection of companion and 

farm animals in Queensland fail to reflect a defensible understanding of what is owed to 

animals.  Continued fidelity to a 19th century ethic of humaneness undermines coherent 

and principled development of protection standards for 21st century Queensland.  A 

central problem with an ethic of humaneness is that it is so flexible as to accommodate 

                                                            
22 See, eg, Roger W Galvin, ‘What Rights for Animals? A Modest Proposal’ (1985) 2 PACE 
Environmental Law Review 245; Gary L Francione, Animals, Property and the Law (Temple University 
Press, 1995); Thomas G Kelch, ‘Toward a Non-Property Status for Animals’ (1998) 6 New York 
University Environmental Law Journal 531; Steven M Wise, Rattling the Cage: Toward Legal Rights for 
Animals (Perseus, 2000); Steven M Wise, Drawing the Line: Science and the Case for Animal Rights 
(Perseus, 2002); Nonhuman Rights Project, About the Project 
<http://www.nonhumanrightsproject.org/about-the-project-2/>. 
23 See, eg, David Favre, ‘Equitable Self-ownership for Animals’ (2000) 50 Duke Law Journal 473. 
24 See, eg, Sharman, above n 8. 
25 Sunstein, above n 1. 

http://www.nonhumanrightsproject.org/about-the-project-2/
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almost any instrumental use of animals.  Prevailing animal protection law reflects and 

entrenches this flexibility. 

 

Consistent with a malleable ethic of humaneness there is a lack of consistency between 

companion and farm animal protection standards.  Companion animal protection 

standards are constituted by the general duties included in the legislation.  Within the 

farm animal regulatory area, exemptions from those general duties mean that the 

standards are those set out in separate codes of practice.  Standards development and 

outcomes are distorted by farm industry interests advancing a highly instrumental 

conception of animals, one which is shared by state agencies responsible for 

administering animal protection regulation, including DAF (Qld).  Government is 

increasingly vacating the field of animal protection, beyond establishing compromised 

minimum standards of animal welfare.  The regulatory gap created by this retreat has to 

some extent been filled by specific industry assurance schemes and the RSPCA Approved 

Farming Scheme.26  These schemes, though, perpetuate a lack of transparency and 

accountability in animal protection and, in the case of quality assurance schemes, add 

little to existing inadequate minimum standards of animal welfare. 

 

Part II of this chapter provides the context for this study, including an overview of the 

ethical, animal type and regulatory aspects of standards and standard-setting for animal 

protection.  The purpose of this part is to provide a brief introduction to the normative, 

situational and applied dimensions of standards and standard-setting for companion and 

farm animals.  This provides the basis for the consideration in Part III of the significance 

and contributions of this study, with a particular focus on the literature in the areas of 

animal law and regulatory studies.  The key research questions, methodology and design 

are addressed in Part IV.  The methods used to address each of the research questions are 

identified and linked to relevant chapters.  The final part provides an overview of the key 

arguments developed in subsequent chapters. 

 

Clarification of some of the terminology used in this study is warranted, particularly given 

the contested nature of many of the key terms used in the broad area of animal ethics, 

                                                            
26 RSPCA Australia, RSPCA Approved Farming Scheme <http://www.rspca.org.au/what-we-do/rspca-
approved-farming-scheme>. 

http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
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policy and the law.  First, this study refers to animals as distinct from humans.  I 

acknowledge that some authors prefer terms that are less susceptible to category 

confusion, the most common alternative labels being ‘human’ and ‘non-human animal’ 

respectively.  The use of the terms ‘human’ and ‘animal’ is not intended to imply that 

humans are not animals.  Rather, common parlance is adopted as a means of 

distinguishing between the two. 

 

Second, throughout this study I refer to ‘animal protection law’ (and, sometimes, the 

synonymous ‘animal welfare law’).  This reflects a focus on law which purports to protect 

animals from harm and promote their well-being.  This study does not generally consider, 

for example, biosecurity law, intellectual property law, torts law, contract law or any of 

the other doctrinal areas of law which address, or have some implications for, animals 

and their well-being.  Animal protection law places the animal squarely at the centre of 

legal consideration, by contrast with doctrinal areas of the law where the question of the 

animal is traditionally an ancillary one.  A notable exception to this general approach 

occurs in Chapter 3, which explores the implications of the property status of animals. 

 

Third, there is a distinction to be drawn between animal protection and animal welfare, 

despite the two terms often being used interchangeably.  Animal protection is employed 

to refer to relevant law, standards, policies and advocacy purporting to promote the 

interests of animals.  Animal welfare is commonly used as a synonym for animal 

protection, especially in a legal context where much animal protection law is styled as 

animal welfare law.27  However, as O’Sullivan points out, the ‘conflicting sense[s] in 

which the term “animal welfare” is employed has resulted in the expression being difficult 

to meaningfully deploy’.28  For example, in one sense animal welfare is strictly a 

scientific assessment of the state of an animal, often grounded in quantitative 

measurements of well-being.29  In another sense, animal welfarism can be contrasted with 

                                                            
27 See, eg, Animal Welfare Act 1985 (SA), Animal Welfare Act 1993 (Tas) and Animal Welfare Act 2002 
(WA).  Queensland is the only jurisdiction to use the term ‘animal protection’ in the title of the primary 
protection statute. 
28 Siobhan O’Sullivan, Animal Visibility and Equality in Liberal Democratic States: A Study into Animal 
Ethics and the Nature of Bias in Animal Protection Regulation (PhD Thesis, University of Sydney, 2007) 
33. 
29 The ACP Act (Qld) defines the welfare of an animal as meaning ‘issues about the health, safety or 
wellbeing of the animal’: sch 1.  For a discussion of the multifaceted meaning of this term from the 



Chapter 1: Introduction – Standards and Standard-Setting for Companion and 
Farm Animal Protection in Queensland, Australia 

 
 

8 
 

animal rights, the former designating an orthodox approach to animal ethics, consistent 

with an ethic of humaneness, the latter reflecting a specific rights-based understanding of 

the moral obligations which may be due to animals.30  This contrast is explored further in 

Chapter 3. 

 

Fourth, as noted already, this study focusses on companion animals and farm animals.  

These terms reflect the settings in which animals are located, or the function they are 

serving, rather than any strict legal definition.  As DeMello suggests: 

 
While animals exist as such, in the world around us, once they are incorporated into human social 

worlds, they take on human categories – often based on their use to humans – and it is these 

categories (lab animal, pet, livestock) that shape not only how these animals are seen, but how 

they are used and treated.31 

 

Animal protection law routinely defines the term ‘animal’ generically, rather than by 

particular type of animal.32  With the exception of one jurisdiction, there is no legislative 

category of ‘companion animal’ in Australia. The term conceivably covers a wide 

spectrum, including the traditional family pet (such as a cat, dog or bird); an assistance 

animal (such as a guide dog for the blind); a ‘guard’ animal (such as a family pet 

nonetheless kept partially for security reasons); a wild animal taken into captivity; and, 

perhaps, a ‘working’ dog on a farm.  In New South Wales, s 5 of the Companion Animals 

Act 1998 (NSW) defines a companion animal as a cat or a dog, but a note to the same 

section provides that ‘[t]he fact that an animal is not strictly a “companion” does not 

prevent it being a companion animal for the purposes of this Act.  All dogs are treated as 

companion animals, even working dogs on rural properties, guard dogs and police 

                                                            
perspective of animal welfare science see Phillips, above n 8, ch 1; see also Donald M Broom, ‘A History 
of Animal Welfare Science’ (2011) 59 Acta Biotheoretica 121. 
30 For a lucid account of the interrelationship between animal welfare as science and animal ethics see 
Kirsten Schmidt, ‘Concepts of Animal Welfare in Relation to Positions in Animal Ethics’ (2011) 59 Acta 
Biotheoretica 153.  See also Robert Garner, A Theory of Justice for Animals: Animal Rights in a Nonideal 
World (Oxford University Press, 2013) ch 8. 
31 Marg DeMello, ‘Introduction to Human-Animal Studies’ in Marg DeMello (ed), Teaching the Animal: 
Human-Animal Studies across the Disciplines (Lantern Books, 2010) i, xi. 
32 For example, in Queensland an animal is defined to include ‘a live member of a vertebrate animal 
taxon’, with examples cited including an amphibian, a bird, a fish, a mammal (other than a human being), 
and a reptile: ACP Act (Qld) s 11(1). 
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dogs’.33  In spite of this definition, this study adopts an understanding of a companion 

animal as primarily a household cat or dog not kept for a working purpose.  

 

Similarly, there is no common legislative definition of ‘farm animal’.  Jurisdictions take 

a variety of approaches, some not defining the term at all (such as in the Australian Capital 

Territory, Queensland and Tasmania).  Other jurisdictions take a very broad approach 

(such as in New South Wales, where a ‘stock animal’ is defined as ‘an animal which 

belongs to the class of animals comprising cattle, horses, sheep, goats, deer, pigs, poultry 

and any other [prescribed] species’).34  Some jurisdictions define farm animals by 

reference to their use in primary production.  For example, in Victoria, ‘farm animal’ is 

defined to refer to cattle, sheep, pigs, poultry, goats, and deer ‘if kept for or used in 

connexion with primary production’.35  This is the sense of a ‘farm animal’ assumed by 

this study.  This approach is broadly consistent with the definition of ‘commercial 

livestock’ in animal welfare procedural investigation guidelines used in Queensland.36 

 

II BACKGROUND 
 

A The Importance of this Study 

 

Animal protection law has been the subject of increasing scholarly consideration in recent 

years, reflecting the emergence of animal law as a distinct disciplinary field from the late 

1980s.37  However, as Part III of this chapter shows, comparatively little scholarly 

attention has been paid to the shaping of regulatory standards for animal protection.  This 

study addresses this gap by conducting a systematic analysis of animal protection 

regulation in Queensland, Australia, with a focus on the reasons for regulating, the 

processes of standard-setting and the types of standard adopted. 

                                                            
33 For a critique of this very broad understanding of companion animal see Steven White, ‘Regulation of 
the Treatment of Companion Animals’ in Deborah Cao, Animal Law in Australia (Thomson Reuters, 2nd 
ed, 2015) 152-7.  
34 Prevention of Cruelty to Animals Act 1979 (NSW) s 4. 
35 Prevention of Cruelty to Animals Act 1986 (Vic) s 3. 
36 See, eg, DAF (Qld) and RSPCA Queensland, ‘Animal Welfare Investigations, Animal Care and 
Protection Act 2001: Operational Procedures and Guidelines’ (April 2015).  This document defines 
commercial livestock as meaning ‘more than ten livestock animals of the one species or more than 500 
poultry and where the keeping of such is a significant or primary business of the person or organisation 
but does not include wildlife, or animals kept in zoos, riding schools, pet shops or rodeos’: at 8. 
37 Peter Sankoff, ‘Growth of Animal Law in Education’ (2008) 4 Journal of Animal Law 105. 
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This study comes at a significant time in the evolution of ideas about the relationship 

between humans and animals.  Sunstein has suggested that ‘there can be no question that 

the relationship between human beings and nonhuman animals is now being 

fundamentally rethought’.38  A former President of the Australian Law Reform 

Commission, Professor David Weisbrot, reported that a 2006 meeting of ‘over 100 

institutional law reformers from 32 law reform agencies in 25 Commonwealth countries’ 

identified animal protection as a key ‘over the horizon’ issue.  Animal welfare and animal 

rights were ‘described by speakers as perhaps “the next great social justice movement”’.39   

If this process of rethinking and reform is to be fruitful we need, in the regulatory sphere, 

to have a clear understanding of the origins, strengths and limitations of prevailing 

standards and standard-setting processes in animal protection.  This should be the first 

step in a wider empirical project of better understanding the design, implementation and 

enforcement of animal protection regulation, an area of so far limited socio-legal 

consideration.  

 

This study makes a number of original contributions to research in the area of animal 

protection regulation in Australia.  First, this study explores the embedding of an ethic of 

humaneness in Queensland animal protection law.  The foundations of this process lie in 

the development and legal implementation of an ethic of humaneness in 19th century 

Britain.  I trace this through to the animal protection law of the Australian colonies and 

into the present day Australian legal landscape, with a focus on Queensland. 

 

Second, I examine the process of translating broad ethical prescriptions and regulatory 

objectives into specific animal protection standards in Queensland, contrasting farm and 

companion animal protection respectively. 

 

Third, this study maps, analyses and critiques prevailing approaches to standard-setting 

in animal protection in Queensland.  The process of standard-setting in companion animal 

                                                            
38 Cass R Sunstein, ‘Introduction: What are Animal Rights?’ in Cass R Sunstein and Martha C Nussbaum 
(eds), Animal Rights: Current Debates and New Directions (Oxford University Press, 2004) 3, 15. 
39 David Weisbrot, ‘Comment’ (2007-2008) 91 Reform 2, 2 <http://www.austlii.edu.au/cgi-
bin/sinodisp/au/journals/ALRCRefJl/2007/>.  For a recent article addressing the treatment of animals 
specifically as a social justice issue see Robert C Jones, ‘Animal Rights is a Social Justice Issue’ (2015) 
18 Contemporary Justice Review 467. 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/journals/ALRCRefJl/2007/
http://www.austlii.edu.au/cgi-bin/sinodisp/au/journals/ALRCRefJl/2007/
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protection has remained relatively stable over time.  By contrast, regulatory approaches 

in farm animal protection have been more variable, where the commodification of animals 

and the changing nature of the regulatory state are more significant. 

 

Finally, I provide some insights into compliance monitoring and enforcement of 

companion and farm animal protection standards in Queensland, Australia.  Although the 

main focus of this study is standards and standard-setting, these aspects of the regulatory 

process will necessarily shape approaches to compliance promotion and enforcement.40  

The methodology used in this study has yielded data which extends beyond standard-

setting and provides the basis for some reflections on compliance monitoring and 

enforcement.   

 

B The Dimensions of Standard-Setting Shaping this Study 

 

There are a number of elements of standard-setting in animal protection that underpin this 

study.  The first concerns the normative issue of what obligations humans should be 

meeting in caring for animals, grounded in different ethical perspectives.  The second 

concerns the context in which an animal is situated.  In this study the focus is on 

companion and farm animals.  Animals in these settings are conceptualised in different 

ways, in turn giving rise to pronounced differences in the protection afforded to them. 

The third element is the design and implementation of standards in practice.  This requires 

a consideration of the statutory protections afforded to animals, the ways in which those 

protections are translated into the language of regulatory objectives, and the ways 

standards are shaped by regulatory actors to give effect to those regulatory objectives.  

Each of these elements is briefly introduced here. 

  

1 The Normative Dimension – Animal Ethics 

 

The ethics of the protection of animals have long excited public debate, and were 

significant in the arguments leading to passage of the first animal protection legislation 

in the United Kingdom (UK) in 1822 and in Australia in 1837.  Chapter 2 shows how 

                                                            
40 See, eg, Donald Feaver and Benedict Sheehy, ‘Designing Effective Regulation: A Positive Theory’ 
(2015) 38 University of New South Wales Law Journal 961; Scott, above n 12, 112. 
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early regulation of animal protection was grounded in an ethic of humaneness and an 

understanding of domesticated animals as the personal property of humans.  According 

to this ethic, explored in depth in Chapter 3, animal interests are worthy of protection 

against gratuitous cruelty and neglect.  Beyond this, though, animal interests may be 

routinely overridden by human interests, even where this involves significant harm to 

animals. 

 

After continuing animal protection reform through the 19th century and into the early 20th 

century, philosophical, legal and political interest waned.  Human suffering and loss 

through two world wars, concerns about the need to eat meat as part of a healthy diet, and 

a conservative political climate led to a decline in political momentum for rethinking 

human-animal relations in the major Western democracies of the United States and the 

UK.41  The same is generally true in an Australian context, with Munro suggesting that 

the Australian animal protection movement ‘had run out of steam by 1914 . . . due to the 

movement’s transformation from a social-reform lobby to a group of pet enthusiasts who 

emphasised the genteel promotion of kindness to animals, especially cats and dogs’.42 

 

Beginning in the 1960s a renaissance in public concern about animals occurred, reflected 

in increased activism, and growing political and philosophical debate.  Animal 

Machines43 was published in the mid-1960s, documenting farm animal welfare in 

intensive settings, coining the term ‘factory farming’ and prompting the British 

Parliament’s Brambell Committee inquiry into animal welfare.44  The Committee 

‘recommended certain mandatory standards and called for the government to establish 

regulations defining animal suffering; it set the stage for animal welfare reform in the 

United Kingdom  and other northern European countries’.45   

 

                                                            
41 Susan J Armstrong and Richard G Botzler, ‘General Introduction – Animal Ethics: A Sketch of How It 
Developed and Where it is Now’ in Susan J Armstrong and Richard G Botzler (eds), The Animal Ethics 
Reader (2nd ed, 2008) 1, 7-8 (citations omitted). 
42 Lyle Munro, Compassionate Beasts: The Quest for Animal Rights (Praeger, 2001) 15. 
43 Ruth Harrison, Animal Machines (Vincent Stuart, 1964; Cabi, revised ed, 2013). 
44 Armstrong and Botzler, above n 41, 8; F W Rogers Brambell et al, Report of the Technical Committee 
to Enquire into the Welfare of Animals Kept Under Intensive Livestock Husbandry Systems (A Report to 
the Great Britain Minister of Agriculture, Fisheries and Food, 1965). 
45 Armstrong and Botzler, above n 41, 8. 
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Two key philosophical texts from 1975 and 1983 respectively, prompted sustained, and 

continuing, ethical, political and legal debate about the protection of animals, stimulating 

much animal activism.  Peter Singer’s Animal Liberation46 detailed animal abuse across 

a range of institutional settings and grounded the case for reform in a utilitarian 

framework.  Tom Regan’s The Case for Animal Rights,47 published nearly a decade later, 

provided an extension of Kantian moral rights theory to argue for recognition of animals 

as rights-bearers. 

 

The timing of this ‘second wave’ of the animal protection movement coincided with 

reformist projects on a number of other fronts.  DeMello points out that ‘the 1970s were 

a particularly fertile time for the emergence of an animal rights philosophy, because it 

was also at this time that we saw the maturation of the civil rights’ movement as well as 

the rise of the women’s movement’.48  Animal ethics has continued to flourish, with the 

work of Singer and Regan remaining highly influential, as discussed in Chapter 3.  

Developments in animal ethics have in turn stimulated arguments for legal reform, as 

discussed in Part I.  Despite these arguments for change, the dominant ethic governing 

the treatment of animals, reflected in animal protection legislation, remains an ethic of 

humaneness.  

 

2 The Situational Dimension – Companion and Farm Animals 

 

Another key dimension of standards and standard-setting in animal protection is the 

context in which an animal is situated, since this is critical in understanding both the way 

in which animals are conceptualised and the protection which may be extended to them.  

This study focusses on companion animals and farm animals.  Debates about the status 

of animals have increasingly focussed on farm animals, continuing the momentum first 

established in the 1960s.  Armstrong and Botzler argue that ‘[i]n the 1990s the British-

led European movement again became active.  Partly due to the effectiveness of the 

organization Compassion in World Farming, farm animals succeeded laboratory animals 

                                                            
46 Peter Singer, Animal Liberation (New York Review/Random House, 1975; Ecco, revised ed, 2001). 
47 Tom Regan, The Case for Animal Rights (University of California Press, 1985; revised ed 2004). 
48 Marg DeMello, Animals and Society: An Introduction to Human-Animal Studies (Columbia University 
Press, 2012) 406.   
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as the main focus among European animal welfarists in the 1990s’.49  Among the reasons 

for a focus on farm animals are the ubiquity of farm animals, and their products, in our 

everyday lives; the sheer number of affected animals; and the significant corporatisation 

of farming and the associated intensification of farming methods.  Each of these factors 

will be briefly considered here. 

 

Our use of farm animals is deeply embedded in a vast range of human activities, extending 

well beyond the familiar consumption of meat, dairy and clothing products to 

manufactured products, manufacturing processes, medical and scientific uses and 

objects.50  The value of farm animals and their products to the national economy in 

Australia amounted to around $22.7 billion in 2014.51  This figure does not take account 

of multiplier indirect earnings attributable to the farming of animals, including for the 

animal feed industry and suppliers of farm equipment; pharmaceutical and chemical 

industries; the transportation industry; slaughtering and rendering establishments; food 

processing and manufacturing industries; and the advertising industry.52  The economic 

value of animal agriculture in Queensland is significant: 

  
Beef is the most significant agricultural commodity for Queensland with cattle and calf sales worth 

an estimated $3.259 billion in 2013-14 . . . Queensland is also the largest producer of pigs in 

Australia.  The estimated gross value of production in 2013-14 is $210 million, which represents 

approximately 25 per cent of Australia’s total pig production.  Poultry meat is also significant in 

Queensland and is worth an estimated $456 million in 2013-14.  Queensland currently ranks third 

in Australia in terms of poultry production, producing around 19 per cent.  Other important animal 

products produced in Queensland are milk (worth $215 million), eggs (worth $140 million), wool 

(worth $83 million), sheep and lambs (worth $78 million), and kangaroos (worth $12 million).53 

 

Despite these figures, the contribution of agriculture to the Australian economy has 

declined significantly over the past few decades.  Sharman points out that ‘while the 

                                                            
49 Armstrong and Botzler, above n 41, 9. 
50 Steven M Wise, ‘Animal Rights, One Step at a Time’ in Cass R Sunstein and Martha C Nussbaum 
(eds), Animal Rights: Current Debates and New Directions (Oxford University Press, 2004) 19, 20. 
51 Australian Bureau of Statistics (ABS), Value of Agricultural Commodities Produced, Australia, 2013-
14 (Catalogue Number 7503.0, 29 May 2015) <http://www.abs.gov.au/ausstats/abs@.nsf/mf/7503.0>. 
52 Robert Garner, Animal Ethics (Polity Press, 2005) 112-13. 
53 DAFF (Qld), State of Queensland Agriculture Report (June 2014), 22 
<https://publications.qld.gov.au/storage/f/2014-07-02T05%3A08%3A03.269Z/state-of-queensland-
agriculture-report-june-2014.pdf>. 

http://www.abs.gov.au/ausstats/abs@.nsf/mf/7503.0
https://publications.qld.gov.au/storage/f/2014-07-02T05%3A08%3A03.269Z/state-of-queensland-agriculture-report-june-2014.pdf
https://publications.qld.gov.au/storage/f/2014-07-02T05%3A08%3A03.269Z/state-of-queensland-agriculture-report-june-2014.pdf
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services, mining and manufacturing sectors have expanded, agriculture’s contribution to 

GDP decreased from 14% in the early 1960s to 2% in 2010-2011’.54  At the same time as 

the overall contribution of agriculture to economic output has declined, the drive for 

profitability within the farm animal sector has transformed the way farming is undertaken.  

A drive for efficiency in the face of a number of challenges, including water insecurity 

and climate change, has led to significant vertical and horizontal integration, with an 

increasing number of companies buying small family-run farms and taking control of 

each step in the animal production process.55 

 

A drive for efficiency in farm animal production is a significant factor in the escalation 

of the scale of intensive farming in Australia.56  The most intensively farmed animals in 

Australia are chickens and pigs, with intensive farming of cattle through feed-lotting 

growing substantially in recent years.  Corporatisation of the farming sector and 

intensification of farming have significant implications for animal protection since ‘the 

objectives of factory farms, to maximise productivity and efficiency, cannot be easily 

reconciled with traditional agricultural values such as the treatment of animals as 

individuals’.57  The loss of relationships with animals as individuals accentuates the need 

for effective protection standards. 

 

If farm animals are generally conceptualised as products of consumption (or as the source 

of products for consumption), the significance of companion animals is more complex.  

By reference to sheer numbers, companion animals are much less significant than farm 

animals.  The Australian Companion Animal Council (ACAC) estimated that in 2009 

there were approximately 33 million pets in Australia.  These were predominantly dogs 

(3.41 million), cats (2.35 million), birds (8.10 million) and fish (18.40 million).58   

Companion animals, though, are a living presence in our lives in a way that farm animals 

are not.  A pet industry report published by ACAC asserts that ‘[p]ets today are being 

                                                            
54 Sharman, above n 8, 61 (fn 2).  The OECD suggests an agricultural contribution of 2.4% in 2013: 
OECD, Agricultural Policy Monitoring and Evaluation 2015, 79 <http://www.oecd.org/tad/agricultural-
policies/monitoring-and-evaluation.htm>.  This includes both crop and animal production, with animal 
production representing 38% of agricultural production in Australia. 
55 Sharman, above n 8, 63-4 (citations omitted). 
56 Ibid 63-73. 
57 Ibid 66 (citations omitted). 
58 ACAC, Contribution of the Pet Care Industry to the Australian Economy (7th ed, 2010), 13 
<http://www.acac.org.au/ACAC_Report_2010.html>. 

http://www.oecd.org/tad/agricultural-policies/monitoring-and-evaluation.htm
http://www.oecd.org/tad/agricultural-policies/monitoring-and-evaluation.htm
http://www.acac.org.au/ACAC_Report_2010.html
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treated more like one of the family than in any previous generation’.59  The report 

summarises an Australian study by Newspoll which ‘explored the concept of being a 

“parent” as opposed to a pet “owner”’.60  The results included that ‘85% of pet owners’ 

agreed their pet is part of the family, like a child’, ‘21% of pet owners often/sometimes 

celebrate their pet’s birthday’ and ‘44% of pet owners give their pet[s] presents for 

Christmas or other special occasions’.61  Similarly, a 2006 survey report by the Melbourne 

Institute of Applied Economic and Social Research found that a ‘very large majority (92% 

in both 1994 and 2006) felt very close to their pet’.62  Sociological research has shown 

that this ascription of family status is more than mere sentimentality.  Markers such as 

access to household space provide tangible evidence that companion animals are more 

than just family members in name.63 

 

Complicating this understanding of companion animals, however, is the simultaneous fact 

that companion animals are the possessions of their owners, and are market commodities, 

bought, sold and disposed of accordingly.  Puppy farming, sale of animals through pet 

shops and markets, animal overpopulation and genetic manipulation for breeding 

purposes may all have adverse animal welfare consequences.  These practices attest to a 

link between a market in companion animals and poor animal welfare outcomes.  

Although the focus of this study is on companion animal protection, rather than wider 

issues of animal management, the commodification of companion animals is addressed.  

Issues raised by commodification are linked, at least in part, to the legal status of 

companion animals as personal property, an attribute shared with farm animals.   

 

In summary, the treatment of companion animals veers between, on the one hand, 

adoration as a ‘member of the family’ and, on the other, categorisation as a marketable 

                                                            
59 ACAC, Contribution of the Pet Care Industry to the Australian Economy (6th ed, 2006), 33 
<http://s3.amazonaws.com/zanran_storage/www.animalhealthalliance.org.au/ContentPages/44192308.pdf
>.   
60 Ibid. 
61 Ibid. It is claimed, though without sources, that ‘[s]imilar studies have been conducted in other 
countries with similar results, indicating that this is a worldwide trend’: at 33. 
62 Bruce Headey, National Pets and People Survey 2006 - Socially Responsible Pet Ownership in 
Australia: A Decade of Progress (2006) 20. 
63 For an article-length account of the research see Adrian Franklin, ‘Human-Nonhuman Animal 
Relationships: An Overview of Results from the First national Survey and Follow-up Case Studies 2000-
2004’ (2007) 15 Journal of Human-Animal Studies 7.  For a longer account see Adrian Franklin, Animal 
Nation: The True Story of Animals and Australia (UNSW Press, 2006), especially 199-238. 

http://s3.amazonaws.com/zanran_storage/www.animalhealthalliance.org.au/ContentPages/44192308.pdf
http://s3.amazonaws.com/zanran_storage/www.animalhealthalliance.org.au/ContentPages/44192308.pdf
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commodity, subject to the strictures of sometimes intensive production, genetic 

manipulation and easy relinquishment.  The treatment of farm animals, by contrast, is 

grounded in a more straightforward conception of their role – they are essentially 

commodities, existing as food or the producers of food, and for use in a great many other 

products.  

 

3 The Applied Dimension – Regulatory Standards in Animal Protection 

 

Law and policy protecting animals against pain and suffering in Australia is diffused 

between the Commonwealth Government and the eight states and territories.  There is no 

head of power in the Australian Constitution specifically addressing animal protection.  

A number of heads of power, such as those relating to quarantine, trade and commerce, 

fisheries, and external affairs, provide an indirect means for Commonwealth regulation 

of animal protection.64  The Commonwealth Government historically has chosen to 

exercise a limited legal role, directly regulating the live export of farm animals,65 the 

killing of animals for meat for export and quarantine of animals entering the country.  The 

Commonwealth also plays a significant role in environmental regulation, including in the 

areas of conservation of wild native animal species and trade in wild animals.66  

Importantly, as discussed in Part I, from 2004 until 2013 the Commonwealth Government 

assumed a coordinating policy role across a range of settings in which animals are used, 

principally through its leadership of the AAWS.67  Commonwealth funding for the project 

of approximately $1 million per annum was withdrawn in December 2013.68  It is highly 

                                                            
64 Australian Constitution ss 51(ix) (quarantine); 51(x) (fisheries); 51(i) (trade and commerce); and 
51(xx) (external affairs).  
65 Export Control 1982 (Cth), Australian Meat and Livestock Industry Act 1997 (Cth) and associated 
regulations, standards and orders.  This study is focussed on standards and standard-setting in domestic 
animal protection, so that specific issues raised by live export of farm animals, and the killing of animals 
in abattoirs, are not addressed.  These are important areas of regulatory interest.  However, with distinct 
regulatory regimes, extending well beyond animal protection, they are best left to be pursued elsewhere.  
Similarly, the distinct regulatory regime addressing protection of animals used in research, a combination 
of state and territory animal protection legislation and a nationally developed code, is not considered here. 
66 See, in particular, Environment Protection and Biodiversity Conservation Act 1999 (Cth). 
67 The AAWS ‘through its participants and projects, clarifies the roles and responsibilities of key 
community, industry and government organisations’, with a key aim being ‘to assist in the creation of a 
more consistent and effective animal welfare system’: AAWS, About AAWS 
<http://www.australiananimalwelfare.com.au/content/about-aaws>.  
68 Australian Government, Mid-Year Economic and Fiscal Outlook 2013-2014 (December 2013), 
Appendix A, 97 & 115 <http://www.budget.gov.au/2013-
14/content/myefo/download/12_appendix_a_expense.pdf>.  

http://www.australiananimalwelfare.com.au/content/about-aaws
http://www.budget.gov.au/2013-14/content/myefo/download/12_appendix_a_expense.pdf
http://www.budget.gov.au/2013-14/content/myefo/download/12_appendix_a_expense.pdf
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telling that the withdrawal of this very modest funding has had significant implications 

for animal protection policy as a national concern, as addressed in detail in Chapter 6. 

 

Otherwise, animal protection regulation has traditionally been a matter for the states and 

territories.  Each of these jurisdictions has established a regulatory approach for the 

protection of animals which adopts the same broad model but may differ in some of the 

details.69  Protection for animals against animal pain and suffering in Queensland is 

addressed through the two key legislative standards mentioned above.  First, cruelty to 

animals is prohibited, including imposing pain that is unjustifiable, unnecessary or 

unreasonable.70  Second, while the cruelty provision governs what may not be done to an 

animal, positive obligations are also imposed on those in charge of animals.  Queensland 

is one of three Australian jurisdictions to explicitly identify those obligations as a 

statutory ‘duty of care’.71  In Queensland the standard is modelled very closely on the 

Five Freedoms, requiring a person in charge of an animal to take reasonable steps to 

provide or allow for appropriate food and water; appropriate accommodation; the display 

of normal patterns of behaviour; treatment of disease; and appropriate handling.72 

 

The scope of these protective provisions – the cruelty prohibition and duty of care 

obligations – is potentially broad.  If applied in an expansive way the conditions could be 

created not just for protection against harm, but also for a form of animal flourishing.  

However, there are significant constraints on the way in which these protections apply in 

practice.  First, these provisions are qualified by what is justifiable, necessary and/or 

reasonable.  This form of qualification is a classic trope of animal protection legislation 

generally and by no means unique to Australia.  Mike Radford, in his leading work on 

UK animal protection law, dates the concept of ‘no unnecessary suffering’ to 1849 UK 

legislation73 and it continues to be reproduced in Australian statutes to this day.  

                                                            
69 For a detailed account of key provisions in the different jurisdictions see Deborah Cao, Animal Law in 
Australia (Thomson Reuters, 2nd ed, 2015).   
70 ACP Act (Qld) s 18(1); Criminal Code (Qld) s 242 (serious animal cruelty).  Pain is defined to include 
‘distress and mental or physical suffering’: ACP Act (Qld) s 11, Dictionary. 
71 ACP Act (Qld) s 17.  The others are Tasmania (Animal Welfare Act 1993 (Tas) s 6) and the Northern 
Territory (Animal Welfare Act (NT) ss 7, 8). 
72 The Five Freedoms are a rubric for assessing the welfare of an animal, considered in depth in Chapter 
5.  The origin of the Five Freedoms can be traced back to the 1960s Brambell Committee inquiry into the 
treatment of farm animals in Great Britain:  above n 44.  
73 Mike Radford, Animal Welfare Law in Britain: Regulation and Responsibility (Oxford University 
Press, 2001) 62-3. 
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‘Reasonableness’ and ‘necessity’ are malleable concepts and their meaning can change 

over time.  Advocates of these sorts of qualifications argue that this flexibility in the 

statutory protection standard is important, since courts are provided with the opportunity 

to constantly reinterpret what is meant by unnecessary or unreasonable, in light of 

increased scientific understanding of suffering and changing community attitudes.74  

Even if this is correct in theory, other barriers mean that it is rarely tested in practice, at 

least in Queensland, as will be shown in this study.  There is very little higher court 

consideration of animal protection legislation, so that the scope of a term like 

‘unnecessary suffering’ is rarely judicially tested. 

 

As well, and perhaps even more significantly, regulation of the suffering of farm animals 

is not routinely governed by statute at all.  In Queensland, legal protection of animals is 

nominally effected through the ACP Act (Qld), by application of the duty of care 

provisions in s 17 and the cruelty prohibition in s 18.  Recent amendment of the Criminal 

Code (Qld) incorporates a new offence of serious animal cruelty.75  However, offence 

exemptions from cruelty and duty of care offences are available, provided there is 

compliance with a relevant code of practice.76  In Queensland, such codes have been 

adopted for farm animals, although not for companion animals.  This means that in most 

circumstances the regulatory standards governing the protection of farm animals lie in the 

codes of practice.   

 

Codes of practice have been a feature of Australian regulation since the 1980s.  The 

Commonwealth Government coordinated the creation of a number of Model Codes of 

Practice, addressing the welfare of various farm animal species, and associated issues 

such as land transport.77  More recently, a review of codes of practice occurred as part of 

                                                            
74 Ibid 258. 
75 Criminal Code (Qld) s 242.  This provision commenced 15 August 2014. 
76 In Queensland an offence exemption is effected through the ACP Act (Qld) ss 13, 15, 38 and 40, and 
the adoption of relevant codes of practice under the ACP Reg 2012 (Qld).  In relation to the offence of 
serious animal cruelty, the same offence exemptions are incorporated: Criminal Code (Qld) s 242(2)(a). 
77 Examples of Model Codes of Practice can be found on the CSIRO’s website: CSIRO Publishing, 
Primary Industries Report Series <http://www.publish.csiro.au/nid/22/sid/11.htm>.  See, eg, Primary 
Industries Standing Committee (PISC), Model Code of Practice for the Welfare of Animals: Cattle (PISC 
Report 85, 2nd ed, 2004)  <http://www.publish.csiro.au/Books/download.cfm?ID=5389>; PISC, Model 
Code of Practice for the Welfare of Animals: The Sheep (PISC Report 89, 2nd ed, 2006) 
<http://www.publish.csiro.au/Books/download.cfm?ID=5389>; and PISC, Model Code of Practice for the 
Welfare of Animals: Pigs (PISC Report 92, 3rd ed, 2008) 
<http://www.publish.csiro.au/nid/22/pid/5698.htm>.  

http://www.publish.csiro.au/nid/22/sid/11.htm
http://www.publish.csiro.au/Books/download.cfm?ID=5389
http://www.publish.csiro.au/Books/download.cfm?ID=5389
http://www.publish.csiro.au/nid/22/pid/5698.htm
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the AAWS.78  A number of shortcomings were identified with model codes and their 

development, including a lack of consistency in content and enforcement, a lack of 

consultation, and a lack of engagement with animal welfare science and international 

approaches to welfare. 

 

The review of codes made a number of recommendations for change, including a 

nationally consistent approach with enforceable standards and supporting advisory 

guidelines.  This recommendation has been advanced by government and industry.  A 

consortium comprising government and industry representatives, Animal Health 

Australia, has engaged in a process of converting existing model codes into Australian 

Animal Welfare Standards and Guidelines.79  Each of the states and territories has agreed 

to make any new standards mandatory under their respective laws, helping to achieve the 

goal of national consistency.  However, progress to date has been slow, with only 

standards concerning land transport approved and adopted, and those for sheep and cows 

respectively only approved in January 2016 (and yet to be adopted).80 

 

There are reasons to question, however, how much further the consistency reform agenda 

will be advanced.  The Commonwealth Government has retreated from a leadership role 

in the animal protection policy field, reflected in the defunding of the AAWS.  State and 

territory governments are facing severe budgetary constraints.  Governments at a 

Commonwealth and state level are committed to principles of ‘cutting red tape’ and 

‘deregulation’.81  These developments are consistent with a trend of ‘the weakening, or 

at the very least, the symbolic withdrawal of state regulatory activities, in both developed 

and developing countries’.82  In the animal protection field, this is occurring in a context 

                                                            
78 Geoff Neumann & Associates, Review of the Australian Model Codes of Practice for the Welfare of 
Animals (Final Report, 9 February 2005). 
79 Animal Health Australia (AHA), Animal Welfare Legislation 
<https://www.animalhealthaustralia.com.au/what-we-do/livestock-welfare/animal-welfare-legislation/>.  
80 See further Chapter 6 at 206. 
81 In December 2013 the Council of Australian Governments (COAG) stated that ‘[u]nnecessary 
regulation is holding back Australia’s economic prosperity and development.  Cutting excessive red tape 
and improving the efficiency and effectiveness of regulation are important parts of the productivity story.  
The Commonwealth has set itself a target of reducing the red tape which impacts on business, individuals 
and the community by at least $1 billion per year.  This complements existing State deregulation activity.  
All governments agreed to work in their own jurisdictions to improve regulation and remove unnecessary 
red tape’: COAG, COAG Communiqué (13 December 2013), 2 <http://www.coag.gov.au/node/516>. 
82 Peter Grabosky, ‘Beyond Responsive Regulation: The Expanding Role of Non-State Actors in the 
Regulatory Process’ (2013) 7 Regulation & Governance 114, 114. 

https://www.animalhealthaustralia.com.au/what-we-do/livestock-welfare/animal-welfare-legislation/
http://www.coag.gov.au/node/516
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where the role of the state as regulator has been declining and resourcing limited.  This is 

particularly so in the farm animal context, where the state positions itself as a partner with 

the farming industry in promoting agriculture.  The farm animal sector generates 

substantial economic activity each year, with a gross production value of approximately 

$5.9 billion in Queensland in 2013-14 across the key farm animal sectors.83  The 

Australian agricultural sector is one of the most efficient in the world, with no ‘market 

price support’.84  However, significant subsidies are still provided to the farm industry, 

including the farm animal sector (in the order of $2.2 billion in 2014).85  In the same 

period, the Animal Welfare Unit (AWU) within DAF (Qld) expended $2.7 million,86 

across the full range of animal protection sectors.  The AWU has just nine managerial 

and policy staff.87  While there are 57 inspectors/compliance officers with responsibility 

for enforcing the ACP Act (Qld),88 animal welfare is just one aspect of a much broader 

set of responsibilities for these staff across issues of animal health/disease, pest 

monitoring, biosecurity emergencies, and so on.89  

 

Non-government institutions are playing an increasingly significant role in standard-

setting for farm animal protection, consistent with a shift in the nature of the regulatory 

state, away from the classic model of ‘command-and-control’.  According to a command-

and-control approach, regulation is ‘something delivered by the state through the use of 

legal rules backed by (often criminal) sanctions’.90  The state is at the centre of the 

regulatory process, setting the standards, monitoring compliance and responding to 

lapses.  More recent conceptions of the nature of regulation emphasise a shift from 

command-and-control to networked governance, expressed in various ways including in 

                                                            
83 See above n 53ff. 
84 OECD, above n 54, 80.   
85 Ibid 81.  Subsidies take the form of tax concessions on inputs, research and development, marketing 
and development, inspection and control, and so on. 
86 Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) to Steven 
White, 13 July 2015, File F. 
87 Ibid File I. 
88 Ibid. 
89 See, eg, DAF (Qld), About Biosecurity <https://www.daf.qld.gov.au/biosecurity/about-biosecurity>.   
90 Julia Black, ‘Tensions in the Regulatory State’ [2007] Public Law 58, 61; see also Freiberg, above n 
12, 181.  Coglianese and Mendelson describe command-and-control regulation as ‘conventional 
regulation’: Cary Coglianese and Evan Mendelson, ‘Meta-Regulation and Self-regulation’ in Robert 
Baldwin, Martin Cave and Martin Lodge (eds), The Oxford Handbook of Regulation (Oxford University 
Press, 2010) 146, 146. 

https://www.daf.qld.gov.au/biosecurity/about-biosecurity
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accounts of regulatory space91 and the decentring of regulation.92  Although there are 

differences in these approaches,93 one common thread is the exercise of regulatory 

functions by non-state actors, so that there ‘is “regulation in many rooms”, and not all of 

them are state-based’.94  Importantly, this ‘polycentricity is a characteristic which 

pervades regulatory regimes: in other words, a single regulatory regime . . . is 

characterised by the complex interaction of a number of regulatory actors, both state and 

non-state’.95 

 

Polycentricism is evident in both the regulatory regimes considered in this study, the 

companion and farm animal regulatory regimes respectively.  For example, in the 

companion animal regulatory regime, RSPCA Queensland, a non-state agency, is enlisted 

as enforcer.  In the distinct farm animal protection regulatory regime, large supermarket 

chains are harnessing their purchasing power to require suppliers to comply with welfare 

standards extending beyond the minimum standards endorsed by the state, usually in 

response to public awareness campaigns.  The farming industry and non-government 

organisations may also contribute to the process of standard-setting through quality 

assurance processes or product endorsements. 

 

The retreat of the state and the role of private actors in regulation raise important 

questions, including how well-equipped private institutions are to fill the gaps left by the 

state and the effect that new private regulatory activity may have on the capacity of the 

state to regulate.96  Grabosky suggests that these changing dynamics in regulation mean 

                                                            
91 See Colin Scott, ‘Analysing Regulatory Space: Fragmented Resources and Institutional Design’ [2001] 
Public Law 329; Colin Scott, ‘Regulation in the Age of Governance: The Rise of the Post-Regulatory 
State’ in Jacint Jordana and David Levi-Faur (eds), The Politics of Regulation: Institutions and 
Regulatory Reforms for the Age of Governance (Edward Elgar, 2004) 145.  In this study I adopt the 
definition of regulatory space provided by Freiberg, who suggests that the ‘concept of “regulatory space” 
contends that regulatory power is not held solely by governments but is dispersed throughout a number of 
bodies or groups’: above n 12, 18-9. 
92 See, eg, Julia Black, ‘Decentring Regulation: Understanding the Role of Regulation and Self‐
Regulation in a “Post‐Regulatory” World’ (2001) 54 Current Legal Problems 103; Julia Black, ‘Critical 
Reflections on Regulation’ (2002) 27 Australian Journal of Legal Philosophy 1; Black, above n 90.  
93 See Julia Black, ‘Decentring Regulation: Understanding the Role of Regulation and Self‐Regulation in 
a “Post‐Regulatory” World’ (2001) 54 Current Legal Problems 103, 109-110. 
94 Black, above n 90, 62. 
95 Ibid.  A regulatory regime is ‘a system, a set of interacting parts rather than a singular phenomenon; 
possessing some continuity over time; and bounded, able to be specified at different levels of breadth’: 
Christopher Hood, Henry Rothstein, and Robert Baldwin, The Government of Risk: Understanding Risk 
Regulation Regimes (Oxford University Press, 2001) 9-10. 
96 Grabosky, above n 82, 120-1. 
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that ‘[b]asic work on the morphology of new regulatory institutions is called for, where 

the form and structure are more precisely delineated, and their relations with other 

institutions, state and private, are more clearly specified’.97  This study addresses 

Grabosky’s invitation in an animal protection context.  The analytical tools used for this 

task draw on Black’s work on decentred regulation.98  In particular, Black has argued for 

an analytical approach which entails the: 

 
disaggregation of what regulation entails in functional terms, the identification of actors who are 

or might be involved in the regulatory system, an analysis of their regulatory capacity, relating 

that capacity to different regulatory functions, and an analysis of the interrelationships that arise 

between the actors in the regulatory system.99 

 

In a companion animal context, the RSPCA, a private charitable organisation, has long 

enforced animal protection law, with a lesser role in other aspects of the regulatory 

process, including standard-setting.  The architecture of regulation in the companion 

animal domain has changed little over time, so that the types of regulatory developments 

identified by Grabosky are of less relevance.  However, this stability provides a further 

rationale for including a consideration of the regulation of companion animal protection 

in this study: it provides a relatively steady regulatory regime with which to contrast the 

more dynamic changes occurring for farm animal protection.    

 

III SIGNIFICANCE AND CONTRIBUTION OF THIS STUDY 
 

Having described the key dimensions of this study in Part II, this Part situates this study 

in the key literature, focussing on the areas of animal law and regulatory studies 

respectively.  While much has been written in the area of animal ethics, as considered 

above, there has not been any empirical work which addresses the relationship between 

animal law and ethics in the specific Queensland context.  This study fills this gap by 

providing an historical account of the development of animal protection law in 

                                                            
97 Ibid 120. 
98 See, eg, Black, above n 93; Julia Black, ‘Enrolling Regulatory Actors: Examples from UK Financial 
Services Regulation’ [2003] Public Law 63; Julia Black, ‘Constructing and Contesting Legitimacy and 
Accountability in Polycentric Regulatory Regimes’ (2008) 2 Regulation & Governance 137.    
99 Julia Black, ‘Enrolling Regulatory Actors: Examples from UK Financial Services Regulation’ [2003] 
Public Law 63, 66. 
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Queensland, grounded in an ethic of humaneness, and derived from the animal protection 

reform movement beginning in 18th century Britain.   This account provides the normative 

and historical foundation for a consideration of regulatory standard-setting in 

contemporary Queensland. 

 

Julia Black offers a definition of regulation as ‘the sustained and focussed attempt to alter 

the behaviour of others according to identified purposes with the intention of producing 

a broadly defined outcome or outcomes which may involve mechanisms of standard-

setting, information-gathering and behaviour-modification’.100  This study focusses on 

who exercises authority in the arena of animal protection regulation and with what 

purposes, and on how relevant standards are generated.  Insights from regulatory studies 

are used to examine regulatory objectives and standard-setting, including to interpret and 

to explain the research data derived in this study.  The regulation literature relevant to this 

study includes that which addresses regulatory objectives and their relationship with the 

broader public interest,101 standard-setting,102 and the fragmentary nature of regulatory 

space.103  The primary contribution of this study to the discipline of regulatory studies is 

to provide another field of practice – animal protection – for the application of established 

principles of regulatory analysis.104 

 

                                                            
100 Julia Black, ‘Regulatory Conversations’ (2002) 29 Journal of Law and Society 163, 170. 
101 See, eg, Cass R Sunstein, After the Rights Revolution: Reconceiving the Regulatory State (Harvard 
University Press 1990); Angus I Ogus, Regulation: Legal Form and Economic Theory (Clarendon, 1994); 
Tony Prosser, Law and the Regulators (Clarendon, 1997); Robert Baldwin and Martin Cave, 
Understanding Regulation: Theory, Strategy and Practice (Oxford University Press, 1999); Mike 
Feintuck, The Public Interest in Regulation (Oxford University Press, 2004); Bronwen Morgan and Karen 
Yeung, An Introduction to Law and Regulation: Texts and Materials (Cambridge, 2007); Robert Baldwin, 
Martin Cave and Martin Lodge (eds), The Oxford Handbook of Regulation (Oxford University Press, 
2010); Tony Prosser, The Regulatory Enterprise: Government, Regulation and Legitimacy (Oxford 
University Press, 2010). 
102 See, eg, Bridget M Hutter, The Role of Non-State Actors in Regulation (The Centre for Analysis of 
Risk and Regulation, 2006); Morgan & Yeung, above n 101; Julia Black, ‘Form and Paradoxes of 
Principles‐Based Regulation’ (2008) 3 Capital Markets Law Journal 3; Baldwin, Cave & Lodge (eds), 
above n 114.  
103 See, eg, Julia Black, ‘Proceduralising Regulation: Part I’ (2000) 20 Oxford Journal of Legal Studies 
597; Black, above n 93; Julia Black, ‘Proceduralising Regulation: Part II’ (2001) 21 Oxford Journal of 
Legal Studies 33; Scott, above n 91; Black, above n 100; Morgan & Yeung, above n 101; Baldwin, Cave 
& Lodge (eds), above n 101; Grabosky, above n 82. 
104 Other policy areas have been addressed extensively in the literature, including occupational health and 
policy, the labour market, telecommunications, the health sector, the resources sector and the 
environment:  see, eg, references in Morgan & Yeung, above n 101; Tony Prosser, The Regulatory 
Enterprise: Government, Regulation and Legitimacy (Oxford University Press, 2010); Baldwin, Cave & 
Lodge (eds), above n 101. 
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This study makes a significant contribution to the discipline of animal law, by extending 

the predominantly doctrinal underpinnings of this field.  In part, this may reflect a 

maturation of the discipline.  Animal law is comparatively well-established in the United 

States,105 even if it is undoubtedly the exceptional jurisdiction, but is still only three 

decades old.  Developments in other jurisdictions have been less robust or occurred much 

later.  For example, Sankoff has found that ‘the development of animal law in the United 

Kingdom has been particularly slow, a somewhat unusual result since many of the most 

significant legal gains for animals have been made there, and the movement for more 

humane treatment is such a powerful social force in that jurisdiction’.106  The field has 

recent origins in Australia.  Teaching of animal law as a distinct discipline first occurred 

in Australia in 2005, and since that time scholarship has followed, including the 

publication of a range of academic texts and the establishment of a journal focussed on 

animal law issues.107  Prior to 2005, Philip Jamieson authored a number of journal articles 

addressing a range of ‘animals and the law’ issues (in the late 1980s and early 1990s).108  

After Jamieson’s burst of research there was a handful of further articles in the animal 

                                                            
105 For a history of the discipline from a predominantly United States perspective see Joyce Tischler, ‘The 
History of Animal Law, Part 1 (1972-1987)’ (2008) 1 Stanford Journal of Animal Law and Policy 1; 
Joyce Tischler, ‘A Brief History of Animal Law, Part II (1985-2011)’ (2012) 5 Stanford Journal of 
Animal Law and Policy 27.  See also Bruce Wagman, ‘Growing Up with Animal Law: From Courtrooms 
to Casebooks’ (2010) 60 Journal of Legal Education 193; Thomas G Kelch, ‘A Short History of (Mostly) 
Western Animal Law: Part I’ (2012) 19 Animal Law 23; Thomas G Kelch, ‘A Short History of (Mostly) 
Western Animal Law: Part II’ (2013) 19 Animal Law 327.  For a global perspective on the teaching of 
animal law see Sankoff, above n 37. 
106 Sankoff, above n 37, 119-20. 
107 For a more detailed account of the development of the discipline in Australia see Steven White, 
‘Animal Law in Australian Universities: Towards 2015’ (2012) 7 Australian Animal Protection Law 
Journal 70; Steven White, ‘The Emergence of Animal Law in Australian Universities’ (2008) 
91 Reform 51.  
108 See, eg, Philip Jamieson, ‘On Charity’s Edge: The Animal Welfare Trust’ (1987) 13 Monash 
University Law Review 1; Philip Jamieson, ‘A Question of Criminal Guilt: Mens Rea under Animal 
Protection Law’ (1988) 15 University of Queensland Law Journal 75; Philip Jamieson, ‘Duty and the 
Beast: The Movement in Reform of Animal Welfare Law’ (1991) 16 University of Queensland Law 
Journal 238; Philip Jamieson, ‘The Legal Status of Animals under Animal Welfare Law’ (1992) 9 
Environmental and Planning Law Journal 20. 
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law field in Australia over the next decade,109 presaging more recent dramatic growth in 

scholarship.110   

 

The growth in animal law research has been occurring at the same time as the emergence 

of the multidisciplinary field of Human-Animal Studies (HAS), with animal law also a 

constituent of this domain.111  Apart from animal law, disciplines underpinning HAS 

include animal welfare science, anthropology, conservation biology, cultural studies, 

environmental studies, film, gender studies, geography, history, psychology, philosophy, 

religion, social work and sociology.112  This study therefore also contributes to the 

broader field of HAS.113 

 

The surge in research in animal law, both nationally and internationally,114 has largely 

been constituted by analysis of ‘law on the books’, whether doctrinal or theoretical or 

both.  The area of animal protection has so far been the subject of limited field research 

                                                            
109 See, eg, Mark Gregory, ‘Commerce and Cruelty: Should Battery Farmers Be Exempted from Animal 
Welfare Legislation?’ (1994) 19 Alternative Law Journal 186; Jane Nosworthy, ‘The Koko Dilemma: A 
Challenge to Legal Personality’ (1998) 2 Southern Cross University Law Review 1; Jim Maspero, ‘An 
Act That Lacks Some Bite: Prosecutions under the Companion Animals Act 1998’ (2000) 38 Law Society 
Journal of New South Wales 60; Keith Akers and Mirko Bagaric, ‘No Absence of Malice towards the 
Gallus’ (2001) 18 Environmental and Planning Law Journal 505; Paul Martyn, ‘What’s New Pussycat: 
Caught in the Act’ (2001) 21(11) Proctor 21; Katrina Sharman, ‘Sentencing under Our Anti-Cruelty 
Statutes: Why Our Leniency Will Come Back to Bite Us’ (2002) 13 Current Issues in Criminal Justice 
333; Steven White, ‘Legislating for Animal Welfare: Making the Interests of Animals Count’ (2003) 28 
Alternative Law Journal 277; George Seymour, ‘Animals and the Law: Towards a Guardianship Model’ 
(2004) 29 Alternative Law Journal 183. 
110 See, eg, Malcolm Caulfield, Handbook of Australian Animal Cruelty Law (Animals Australia, 2009); 
Peter Sankoff and Steven White (eds), Animal Law in Australasia: A New Dialogue (Federation Press, 1st 
ed, 2009); Peter Sankoff, Steven White and Celeste Black (eds), Animal Law in Australasia: Continuing 
the Dialogue (Federation Press, 2nd ed 2013); Deborah Cao, Animal Law in Australia and New Zealand 
(Thomson Reuters, 1st ed, 2010; 2nd ed 2015); Graeme McEwen, Animal Law: Principles and Frontiers 
(2011) (eBook available at <http://www.bawp.org.au/animal-law-e-book>; Alex Bruce, Animal Law in 
Australia: An Integrated Approach (LexisNexis, 2012); and Mirko Bagaric and Keith Akers, Humanising 
Animals: Civilising Humans (CCH, 2012). 
111 DeMello, above n 48, 4-5.  For a detailed account of the development of HAS scholarship and 
teaching see Kenneth Shapiro and Marg DeMello, ‘The State of Human-Animal Studies’ (2010) 18 
Society and Animals 307. 
112 Marg DeMello (ed), Teaching the Animal: Human-Animal Studies across the Disciplines (Lantern 
Books, 2010). 
113 As DeMello notes in relation to the animal law chapter in her edited collection, ‘animal law would be 
useful in a variety of disciplines, because sociologists, philosophers, historians and others already discuss 
the legal system  within their courses, so an understanding of how animals are treated under law would be 
useful to them’: above n 48, xviii.  
114 For some of the key international (especially United States) literature see Joyce Tischler, ‘A Brief 
History of Animal Law, Part II (1985-2011)’ (2012) 5 Stanford Journal of Animal Law and Policy 27. 

http://www.bawp.org.au/animal-law-e-book


Chapter 1: Introduction – Standards and Standard-Setting for Companion and 
Farm Animal Protection in Queensland, Australia 

 
 

27 
 

informed by regulatory analysis.115  Christine Parker and her colleagues have addressed 

the regulatory implications of food labelling for eggs.116  Although grounded in the 

literature of consumer choice, Parker’s work has implications for animal protection law.  

For example, after detailed analysis of the range of ‘stories’ included on ‘free range’ egg 

cartons, and a succinct review of industrial egg production practices giving rise to animal 

welfare concerns, Parker, Brunswick and Kotey conclude that ‘those stories are generally 

either misleading or deceptive and . . . the notion of “free-range” has been industrialised 

and watered down so much as not to meet significant animal welfare, environmental, and 

public health concerns’.117  Significantly for this study, they also conclude that the 

manipulation of ‘free range’ definitions by producers and retailers: 
 

distracts discussion away from the possibility that Australian governments (as well as others) 

should be setting and enforcing higher standards for intense animal factory farming that would 

socialise the costs of the animal welfare, agroecological, and public health impacts of egg 

production and remove the choice of ‘unethical’ eggs altogether.  In particular, it distracts attention 

away from the ongoing campaign to completely ban cage egg production or at least require 

‘enriched’ cages (with more space, nests, perches, litter, and unrestricted access to a feed 

trough).118 

 

                                                            
115 Goodfellow notes that there ‘is surprisingly little scholarship that engages in regulatory analysis of 
animal law’: Jed Goodfellow, ‘Animal Welfare Law Enforcement: To Punish or Persuade?’ in Peter 
Sankoff, Steven White and Celeste Black (eds), Animal Law in Australasia: Continuing the Dialogue 
(Federation Press, 2nd ed, 2013) 183, 183 (fn 1).  Goodfellow cites the primary accounts as Peter Sankoff, 
‘Five Years of the “New” Animal Welfare Regime: Lessons Learned from New Zealand’s Decision to 
Modernize its Animal Welfare Legislation’ (2005) 11 Animal Law Review 7; Steven White, ‘Regulation 
of Animal Welfare and the Emergent Commonwealth: Entrenching the Traditional Approach of the States 
and Territories or Laying the Ground for Reform’ (2007) 35 Federal Law Review 347; Geoffrey Bloom, 
‘Regulating Animal Welfare to Promote and Protect Improved Animal Welfare Outcomes Under the 
Australian Animal Welfare Strategy’ (Paper presented at AAWS International Animal Welfare 
Conference, Gold Coast, 1 September 2008) <http://www.australiananimalwelfare.com.au/content/day-
one>; and Elizabeth Ellis, ‘Making Sausages and the Law: The Failure of Animal Welfare Laws to 
Protect Both Animals and the Fundamental Tenets of Australia’s Legal System’ (2010) 4 Australian 
Animal Protection Law Journal 6.  Goodfellow himself is now making an important contribution to the 
regulatory analysis of animal protection: see, eg, Jed Goodfellow, ‘Regulatory Capture and the Welfare of 
Farm Animals in Australia’ in Deborah Cao and Steven White (eds), Animal Law and Welfare: 
International Perspectives (Springer International, 2016) 195; and Jed Goodfellow, ‘Animal Welfare Law 
Enforcement: To Punish or Persuade’ in Peter Sankoff, Steven White and Celeste Black (eds), Animal 
Law in Australasia: Continuing the Dialogue (Federation Press, 2nd ed, 2013) 183.  
116 Christine Parker ‘Voting with Your Fork? Industrial Free-Range Eggs and the Regulatory 
Construction of Consumer Choice’ (2013) 649 The ANNALS of the American Academy of Political and 
Social Science 52. 
117 Christine Parker, Carly Brunswick and Jane Kotey, ‘The Happy Hen on your Supermarket Shelf: What 
Choice Does Industrial Strength Free-Range Represent for Consumers?’ (2013) 10 Journal of Bioethical 
Inquiry 165, 182. 
118 Ibid 183 (citations omitted). 

http://www.australiananimalwelfare.com.au/content/day-one
http://www.australiananimalwelfare.com.au/content/day-one
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Internationally, Danish research has focussed on qualitative analysis of the respective 

experiences of farmers and inspectors during animal welfare inspections.  The first study 

investigated ‘how a group of farmers experienced unannounced animal welfare 

inspections as a part of their daily life on the farm’.119  The authors state that the: 

 
study demonstrates that Danish farmers on the one hand experienced the inspections as necessary 

and inevitable and, at the same time, they in general felt that the inspections were unfair in terms 

of not being done according to the same standards, although the farmers also wanted room for 

interpretation of these standards.120   
 

In the second Danish study,121 the researchers explored the ways in which animal welfare 

inspectors negotiated a key ‘dilemma’ linked to animal welfare inspections: whether to 

focus strictly on compliance with relevant regulation or to engage in a process of dialogue 

with farmers, in order to motivate a higher standard of care for animals.  The researchers 

suggest that ‘the way in which animal welfare inspections are carried out in practice at 

farm level will be influenced by individual strategies pursued by the inspectors, no matter 

which guidelines are formulated at the highest administrative level’.122 

 

Beyond this published research, two PhD projects in Australia are using regulatory 

studies insights to analyse aspects of animal protection law, and engaging in original 

empirical research.  The first is focussed on an analysis of barriers to improved animal 

welfare outcomes in Queensland saleyards, and includes interviews with saleyard 

participants, as well as observation of those participants.123  The second ‘investigates 

standard-setting and enforcement processes, as well as governance arrangements with a 

particular focus on the nature of the institutions currently responsible for administering 

welfare legislation in an agricultural context’.124  The second study is ‘largely focused 

                                                            
119 Inger Anneberg, Mette Vaarst and Jan Tind Sørensen, ‘The Experience of Animal Welfare Inspections 
as perceived by Danish Livestock Farmers: A Qualitative Research Approach’ (2012) 147 Livestock 
Science 49, 56.  
120 Ibid 58. 
121 Inger Anneberg, Mette Vaarst and Peter Sandøe, ‘To Inspect or Motivate – or To Do Both?  A 
Dilemma for On-farm Inspection of Animal Welfare’ (2013) 22 Animal Welfare 185. 
122 Ibid 185. 
123 Note, ‘Animal Law Student Research in Australia’ (2013) 9 Australian Animal Protection Law 
Journal 71, 73 (Rebekah Eyers).  I am an associate supervisor for this project.  The PhD thesis was 
submitted for examination in early 2016.   
124 Note, ‘Animal Law Student Research in Australia’ (2013) 9 Australian Animal Protection Law 
Journal 71, 74 (Jed Goodfellow). 
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within the theoretical constructs of governance legitimacy and regulatory capture’, and 

includes ‘interviews with key regulators’ and ‘statistical analyses of standard-setting and 

enforcement processes’.125  Another graduate student, pursuing a PhD in the field of 

animal law, has published research critiquing market-based regulation of animal welfare 

as failing to allow consumers to express their commitment to better care and treatment of 

farm animals.126   

 

In summary, little empirical work has been undertaken exploring the ways in which the 

legal rules of a prohibition against cruelty and a duty of care to meet the welfare needs of 

an animal are translated into regulatory practice.  This study will address this gap by 

identifying the historical antecedents and normative principles underpinning these 

legislative rules, and then examining how these legislative prescriptions are translated 

into regulatory objectives and standards. 

 

IV RESEARCH QUESTIONS, DESIGN AND METHODOLOGY 
 

A Aim and Research Questions 

 

This study examines the way in which standards for animal protection are developed for 

farm and companion animals in Queensland, Australia, exploring the factors shaping both 

their content and the processes for their development.  The study also addresses formal 

processes of compliance monitoring and enforcement, although doesn’t extend this to a 

detailed implementation study.  The study focusses on standard-setting because it is the 

first step in the regulatory process of protection, setting the boundaries for the scope of 

obligations to be discharged and reflecting a range of assumptions about the proper 

treatment of animals.  It is in the realm of standard-setting, especially for farm animal 

protection, that some of the most vociferous contests occur among regulatory agencies, 

animal industry groups, retailers, advocates and the general public.  This is because the 

standards necessarily reflect, in regulatory form, particular ethical conceptions of the 

obligations properly owed by humans to animals. 

                                                            
125 Ibid. 
126 Aaron C Timoshanko, ‘Limitations of the Market-based Approach to the Regulation of Farm Animal 
Welfare’ (2015) 38 University of New South Wales Law Journal 514. 
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The aim of this study is to examine how standards for companion and farm animal 

protection in Queensland, Australia are devised, the form which these standards take, and 

their relationship with compliance monitoring and enforcement. 

 

This study explores these issues through a series of questions: 

 

1. How are the purposes of the regulation of the protection of companion and farm 

animals framed?  

2. What types of regulatory standards apply to the protection of companion and farm 

animals in Queensland? 

3. What are the processes for development of these standards, and how have these 

evolved over time? 

4. What consequences do the prevailing types of standards have for compliance 

monitoring and enforcement? 

5. How are these standards applied in practice through compliance monitoring and 

enforcement processes? 

6. What are the key differences in the regulatory standards for the protection of 

companion and farm animals and how might these differences be rationalised? 

 

B Methodology 

 

This study is a socio-legal examination of animal protection in Queensland, Australia.  

Kritzer describes socio-legal research as a ‘messy business’.127  He argues that a common 

feature of such research is the need to deal with the unexpected and to be able to cope 

with the messiness.  He also emphasises the iterative nature of such research, ‘reflecting 

the uncertainties, ambiguities, and complexities of the social and political world’.128  

Kritzer’s observations have been borne out in the conduct of my study.  This study has, 

over time, evolved to concentrate more on standards and standard-setting than compliance 

monitoring and enforcement.  When I first embarked on this study I planned to spend 

                                                            
127 Herbert M Kritzer, ‘Conclusion: “Research is a Messy Business” – An Archaeology of the Craft of 
Sociolegal Research’ in Simon Halliday and Patrick Schmidt (eds), Conducting Law and Society 
Research: Reflections on Methods and Practices (Cambridge University Press, 2009) 264, 264. 
128 Herbert M Kritzer, ‘“Data, Data, Data, Drowning in Data”: Crafting The Hollow Core’ (1996) 21 Law 
and Social Inquiry 761, 761. 
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some research time on an observational, qualitative analysis of the compliance monitoring 

and enforcement practices of Queensland policy-makers, managers and inspectors.  This 

would have involved the conduct of semi-structured interviews with a sample of 

inspectors across urban and regional Queensland, before observing inspectors in the field.  

However, the key institutional actors – RSPCA Queensland and DAF (Qld) – were 

unwilling to countenance this form of research practice.  RSPCA Queensland sought the 

advice of DAF (Qld) on whether it would be possible for me to interview RSPCA 

Queensland staff.129  I was asked to provide a set of indicative questions.  RSPCA 

Queensland then advised that: 

 
[RSPCA Queensland] received a phone [call] from [DAF (Qld)].  [DAF (Qld)] advised they had 

received similar requests in the past and approved interviews only for the provided 

questions.  [DAF (Qld)] advised if the interviewer strayed from those questions provided then the 

interviewer would be politely informed that approval was granted on the basis that the indicative 

questions would be adhered to.130 

 

RSPCA Queensland attached a list of stock answers to the indicative questions and stated 

that it would be difficult to schedule face-to-face interviews in the foreseeable future.  

After protracted efforts to engage DAF (Qld) I was granted an interview with two 

departmental officers employed in management/policy roles. 

 

As a result of these difficulties in accessing inspectorial staff the major focus of my study 

is standards and standard-setting, since this remains an under-researched area, including 

in Queensland.  However, standards and standard-setting, on the one hand, and 

compliance monitoring and enforcement, on the other, are inter-related (for example, the 

type of standard has implications for the way in which compliance monitoring and 

enforcement processes might be conducted).131  I have generated data allowing me to 

                                                            
129 RSPCA Queensland cited a memorandum of understanding (MOU) between RSPCA Queensland and 
DAF (Qld) as requiring that consent be provided by DAF (Qld).  The MOU, and the consent process, is 
discussed in detail in Chapter 4, in the context of analysing the independence of RSPCA Queensland.  
130 Email from RSPCA Queensland to Steven White, 1 September 2014. 
131 See above n 40ff.  Scott observes that ‘[a]ttention to the implementation of regulatory rules or 
standards suggest that “no clear cut distinction . . . between rule formation and rule application” can be 
sustained’: Colin Scott, ‘Analysing Regulatory Space: Fragmented Resources and Institutional Design’ 
[2001] Public Law 329, 341 (citations omitted). 
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reflect to some extent on compliance monitoring and enforcement of companion and farm 

animal protection in Queensland, providing a basis for further research in this area. 

 

To scaffold the social research design reflected in this study, I draw principally on the 

work of Crotty.132  This is an approach which identifies and links epistemology,133 a 

theoretical perspective,134 a methodology135 and research methods.136  These are 

considered below. 

 

1 Epistemology 

 

This study adopts a broadly social constructivist approach, reflecting an understanding 

that ‘social reality [is] constructed in different ways in different contexts’.137  As Crotty 

explains it: 

 
[m]eaning is not discovered, but constructed.  In this understanding of knowledge, it is clear that 

different people may construct meaning in different ways, even in relation to the same 

phenomenon.  Isn’t this precisely what we find when we move from one era to another or from 

one culture to another?138 

 
Different socio-cultural constructions of the significance and worth of animals are a 

central theme of this study.  The distinct ways in which companion and farm animals are 

protected in Queensland is a shining example of how the same phenomenon – a sentient 

animal – may have a different meaning for different people.  In the context of a study of 

animal protection, Crotty also makes the highly pertinent argument that: 

 

                                                            
132 Michael Crotty, The Foundations of Social Research: Meaning and Perspective in the Research 
Process (Allen and Unwin, 1998). 
133 Epistemology refers to ‘the theory of knowledge embedded in the theoretical perspective and thereby 
in the methodology’: ibid 3. 
134 Theoretical perspective refers to ‘the philosophical stance informing the methodology and thus 
providing a context for the process and grounding its logic and criteria’: ibid. 
135 Methodology refers to ‘the strategy, plan of action, process or design lying behind the choice and use 
of particular methods and linking the choice and use of methods to the desired outcomes’: ibid. 
136 Methods refers to ‘the techniques or procedures used to gather and analyse data related to some 
research question or hypothesis’: ibid. 
137 David Silverman, Interpreting Qualitative Data (Sage, 4th ed, 2011) 45.  
138 Crotty, above n 132, 9. 
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The object involved in the social constructionist understanding of meaning formation need not 

involve persons at all (and therefore need not be social in that sense) . . . it is our culture (shorthand 

in most cases today for a very complex mix of many cultures and sub-cultures) that teaches us 

how to see them – and in some cases whether to see them.139  

 

Crotty cites feminist author Ann Oakley as advising that ‘[a] way of seeing is a way of 

not seeing’.140  This idea resonates deeply in an animal protection context, where seeing 

an animal as a commodity may mean not seeing that same animal as a sentient being with 

claims to care extending well beyond that of an object of exchange in a market.  

 

2 Theoretical Perspective 

 

The theoretical lens underpinning my study is an animal-centric one, which seeks to 

question prevailing protection of companion and farm animals and the institutions which 

frame that protection.  This is a form of critical inquiry, recognising that the ‘spirit of 

social critique . . . expresses itself in many ways.  Through all this diversity, however, 

critical inquiry remains a form of praxis – a search for knowledge, to be sure, but always 

emancipatory knowledge, knowledge in the context of action and the search for 

freedom’.141  This lens is an ‘advocacy perspective that shapes the types of questions 

asked, informs how data are collected and analysed, and provides a call for action or 

change’.142  It is consistent with what Creswell describes as an ‘advocacy and 

participatory worldview’.  Such an approach ‘holds that research inquiry needs to be 

intertwined with politics and a political agenda . . . specific issues need to be addressed 

that speak to important social issues of the day’.143  This requires a sensitivity which seeks 

to ‘grasp the politics behind defining topics in particular ways’.144  As well, this study is 

grounded in an ‘historical sensitivity’, since this helps to illuminate the nature of present-

day animal protection problems.145 

 

                                                            
139 Ibid 55 (emphasis in original) (citations omitted). 
140 Ibid. 
141 Crotty, above n 132, 159. 
142 John W Creswell, Research Design: Qualitative, Quantitative and Mixed Methods Approaches (Sage, 
3rd ed, 2009) 62. 
143 Ibid 9. 
144 Silverman, above n 137, 36. 
145 Ibid 35. 
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In this study, these sensitivities have led me to address both the historical development of 

animal protection in Queensland, as well as the competing interests and stakeholders 

implicated in contemporary animal protection standard-setting.  Consideration of both of 

these dimensions is grounded in a consideration of the ethics of animal protection, given 

that much contemporary disagreement about appropriate standards is a proxy for 

underlying ethical divergence.  Finally, this study is also ‘contextually sensitive’, 

accepting that ‘apparently uniform institutions  . . . can take on a variety of meanings in 

different contexts’.146  By comparing companion and farm animal regulatory settings this 

study explores inconsistencies at the heart of the social institution of the protection of 

animals.  

 

3 Research Methods 

 

A case study methodological approach is used to explore my research questions.147  A 

case study approach focusses on a bounded system, exploring this system in a detailed 

way over time, using multiple sources of information.  In this study I focus on two systems 

– standards and standard-setting in companion and farm animal protection respectively.  

In effect, I explore these systems as specific, contrasting examples of the broader problem 

of protecting animals.  Creswell points out that ‘[d]eciding the “boundaries” of a case – 

how it might be constrained in terms of time, events, and processes – may be 

challenging’.148  The boundaries in this study have been set by focussing on particular 

processes and particular categories of animals within a particular jurisdiction.   

 

Qualitative research methods are used in this study.  This is consistent with the 

epistemological, theoretical and methodological choices outlined above.  As well, 

research into the regulation of animal protection has so far been very limited, as 

previously discussed.  In this context ‘if a concept or phenomenon needs to be understood 

                                                            
146 Ibid 126. 
147 A case study may be ‘narrow’, where the focus is on an individual or single event, or much larger, 
where the focus, as here, is ‘an entire program, or an activity’: John W Creswell, Qualitative Inquiry and 
Research Design: Choosing among Five Approaches (Sage, 2nd ed, 2007) 74.  
148 Ibid 76. 
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because little research has been done on it, then it merits a qualitative approach’.149  I 

draw on a range of data collection methods and sources to ground my study, including: 

 

• a multidisciplinary literature review, in the areas of animal protection ethics, the 

economics of animal protection, animal protection law, and regulatory studies; 

• semi-structured interviews with DAF (Qld) staff, staff from the Commonwealth 

Department of Agriculture, staff from the Commonwealth Office of Best Practice 

Regulation, staff from Animal Health Australia (a government/industry 

consortium), staff from RSPCA Australia, and staff from a large supermarket 

retailer; and 

• a freedom of information request, after extensive desktop research and analysis of 

government and non-government policy documents, standard-setting scheme 

documents, government and non-government review documents, legislative 

materials, regulatory instruments, court documents, and sentencing databases.    

 

The literature review in this study is integrated through various chapters.  The review in 

Part III of this chapter provided the context for why this study is necessary.  Subsequent 

chapters, addressing the different research questions, review the literature in particular 

domains (such as animal ethics, the economics of animal protection, regulatory standard-

setting, and so on).      

 

Qualitative interviews were more appropriate than quantitative methods, such as surveys, 

since I was interested in uncovering the processes of standard-setting in animal protection 

and the viewpoints of a range of actors.  I adopted a purposeful sampling strategy, 

consistent with Webley’s description that some researchers may ‘adopt an intentionally 

stratified sampling method in which they ensure that the research sample includes (for 

instance) people or documents in key categories’.150  The number of interviews I 

conducted was small (a total of eight staff).  Partly this reflected the small standard-setting 

community in animal protection.  It also reflected the availability of perspectives on 

                                                            
149 Creswell, above n 142, 18.  See also Richards, above n 1, 13 
150 Lisa Webley, ‘Qualitative Approaches to Empirical Legal Research’ in Peter Cane and Herbert M 
Kritzer (eds), The Oxford Handbook of Empirical Legal Research (Oxford University Press, 2010) 926, 
934. 
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standard-setting set out in a range of documents produced by government and non-

government agencies.151  In particular, the AAWS, discussed above, generated an 

extensive range of stocktake, review and policy documents, including documents 

incorporating stakeholder interviews, and analysis of differing perspectives on standard-

setting processes.  These sources and the interviews I conducted allowed an affirmative 

answer to the question ‘has the researcher interviewed a sufficient number of people or 

observed sufficient instances in order to capture a spectrum of viewpoints and experiences 

and to be able to report findings that report the nuances of experience rather than a narrow 

perspective’.152 

 

I devised question protocols for the interviews, designed to ensure that key questions or 

issues were raised in each interview, and varied where necessary to suit the interviewee’s 

institutional setting (eg government, non-government organisation, large supermarket 

retailer, etc).  Combined with other data collection methods in this study, this consistency 

in approach contributes to establishing validity and reliability.153  Most questions were 

open-ended, on the basis that such questions ‘are more likely to get a more considered 

response than closed questions and therefore provide better access to interviewees’ views, 

interpretations of events, understandings, experiences and opinions’.154 

 

I obtained ethical clearance through the Griffith University Human Research Ethics 

Committee (LAW/11/06/HREC) to conduct interviews on the basis that participation 

would be voluntary and confidential.  All interviews were conducted by telephone, either 

for logistical reasons or at the request of the interviewee.  I audio-recorded interviews and 

provided transcripts to interviewees for their review and, where necessary, correction.  I 

                                                            
151 Epstein and Martin observe that it ‘is entirely possible (even probable in some areas of empirical legal 
studies) that researchers can locate suitable data without having to invest in costly from-scratch data-
collection efforts’: Lee Epstein and Andrew D Martin, ‘Quantitative Approaches to Empirical Legal 
Research’ in Peter Cane and Herbert M Kritzer (eds), The Oxford Handbook of Empirical Legal Research 
(Oxford University Press, 2010) 901, 909. 
152 Webley, above n 150, 933.  The goal has been to use methods which provide the basis for a ‘valid and 
dependable’ understanding of the phenomenon of animal protection for companion and farm animals in a 
particular jurisdiction.  This does not imply a claim to findings which can be easily generalised or which 
‘provide a measure of frequency of occurrence’: at 933-4. 
153 Silverman, above n 137, 168. 
154 Ibid 167, citing Bridget Byrne, ‘Qualitative Interviewing’ in Clive Seale (ed), Researching Society and 
Culture (Sage, 2nd ed, 2004) 179, 182.  See also Webley, above n 150, 937. 
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have used verbatim extracts from these interviews throughout this study as a means of 

enriching, challenging, explaining and contextualising data collected by other means. 

 

Finally, I collected data through a freedom of information request made to DAF (Qld).155  

Basic information about the animal protection activities of DAF (Qld) was not otherwise 

publicly available.  This included data about the number of cruelty complaints, 

investigations, outcomes, prosecutions and so on.  No data was publicly available on the 

budget and staffing for animal welfare within DAF (Qld).  Although my interview with 

DAF (Qld) staff led to some policy documents being made available to me, much basic 

information remained publicly unavailable.  Apart from the data released by DAF (Qld), 

the process of refining my right to information (RTI) request, negotiated with DAF 

(Qld)’s RTI Principal Project Officer, also yielded valuable information.  The need to 

refine the request was partly based on the scope of my application and the staff time it 

would have taken to comply with aspects of the request.  The justification provided for 

the need to narrow my request confirmed serious shortcomings in the data recording and 

information systems of DAF (Qld), discussed in detail in Chapter 6.  

 

I have used data from my RTI request as one of a number of data collection methods.  As 

Savage and Hyde point out, ‘[d]epending on the question that research aims to answer, it 

may be insufficient to use [RTI] requests to obtain data.  [RTI] requests may not provide 

complete answers as to why authorities make particular decisions.  Therefore, it is 

necessary to use other data collection methods in conjunction with information received 

in response to [RTI] requests in order to answer our research questions’.156  Two 

important purposes are served through the use of this form of data collection though.  

First, from the perspective of this study, ‘[RTI] requests can be used to triangulate data 

obtained from other sources.  This gives greater validity to the results of the research’.157 

 

Second, RTI requests can be a ‘democratising force’.  Hyde and Savage argue that: 

 

                                                            
155 In Queensland freedom of information requests are referred to as ‘right to information’ requests and 
are made under the Right to Information Act 2009 (Qld). 
156 Ashley Savage and Richard Hyde, ‘Using Freedom of Information Requests to Facilitate Research’ 
(2014) 17 International Journal of Social Research Methodology 303, 313. 
157 Ibid. 
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freedom of information has the potential to democratise research by allowing researchers to access 

large amounts of data that have previously been held by public authorities.  Whilst previous 

researchers have focused on the democratisation of conduct in research through technological and 

methodological innovations, freedom of information has the potential to democratise the conduct 

of research beyond professional researchers by allowing a broader selection of the public to 

become engaged in research . . . freedom of information allows a democratisation of data analysis, 

providing a mechanism for accessing information already held by the public sector, who have the 

resources to assemble information beyond that available to researchers.158 

 

The failure by DAF (Qld) to publicly disclose even the most basic information about its 

animal protection activities means that this use of RTI processes has particular resonance 

in democratising information about animal protection in Queensland.159  My research for 

this study has benefitted from this ‘democratisation of information’, since I have been 

able to draw on highly relevant data published by the Commonwealth Government in 

response to an unknown third party’s FOI request.160 

 

V OVERALL ARGUMENT AND STRUCTURE OF THIS STUDY 

 

This study argues that standards, standard-setting processes and outcomes for protection 

of companion and farm animals in Queensland fail to properly address what is owed to 

these animals.  An ethic of humaneness, while a powerful basis for new legislation 

addressing animal protection in 19th century England, is overly flexible, justifying almost 

any instrumental use of animals.  Animal protection law in Queensland reflects and 

entrenches this flexibility.  I argue that there is a lack of consistency between companion 

and farm animal standards.  This can only be defended on instrumental grounds, given 

the shared ethical claims to protection from harm for both categories of animal. 

 

                                                            
158 Ibid 304. 
159 Under the Right to Information Act 2009 (Qld) agencies ‘may also publish online disclosure logs as 
part of their publication schemes.  Disclosure logs publish non-personal information to a wider public 
audience after it has been accessed by an applicant under the RTI Act . . . The agency may add supporting 
information to explain issues of public interest in greater depth.  The general public can access the 
document free of charge.  If it is not possible to publish a document on the disclosure log (e.g. where the 
document is too large to upload to a website), agencies may publish details of how to access the 
document’: Queensland Government, Right to Information: Publication Schemes 
<http://www.rti.qld.gov.au/right-to-information-act/publication-schemes>. 
160 This data, concerning the Commonwealth Government’s role in standard-setting for farm animals, is 
considered in Chapter 6. 

http://www.rti.qld.gov.au/right-to-information-act/publication-schemes
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Companion animal protection standards take the form of general duties set out in statute, 

prohibiting cruelty and imposing a duty of care.  There has not been further elucidation 

of these standards in delegated legislation in Queensland.  By contrast, detailed delegated 

standards have been developed for farm animals, with compliance providing an 

exemption from the general statutory duties.  I argue that standards development and 

outcomes for farm animals are distorted by dominant state and farm industry interests 

advancing a shared, highly instrumental conception of animals.  At the same time, there 

is evidence at the state and federal levels of a retreat from regulation, beyond establishing 

compromised minimum standards of animal welfare.  I argue that third party quality 

assurance and standards schemes, including specific industry assurance schemes and the 

RSPCA Approved Farming Scheme, are to some extent filling the gap left by the retreat 

of the state.  In some respects, this reflects a positive response to consumer demands for 

higher welfare standards.  However, I argue that problems of transparency and 

accountability in animal protection persist despite the emergence of these schemes.  

Further, in the case of quality assurance schemes, the evidence suggests they add little to 

existing inadequate minimum standards of animal welfare. 

 

The overall argument is advanced in subsequent chapters by addressing each of the 

research questions identified in Part IV.  Table 1.1 below re-states these questions, linking 

them to the various research methods used to explore them, and the main chapter(s) in 

which they are addressed.161 

 

  

                                                            
161 Thanks to Dr Kylie Burns for providing the model for this approach. 
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Table 1.1 Research Questions, Methods and Chapters   

 
Research Question Methods Chapter(s) 

1. How are the purposes of the regulation of the 

protection of companion and farm animals 

framed? 

Literature review; historical 

and ethical analysis; and 

document/legal analysis  

 

2, 3, 5 and 6 

2. What types of regulatory standards apply to 

the protection of companion and farm animals 

in Queensland? 

Literature review; ethical 

analysis; and document/legal 

analysis 

2, 3, 5 and 6 

3. What are the processes for development of 

these standards, and how have these evolved 

over time? 

Literature review; 

document/legal analysis; and 

semi-structured interviews 

2, 4, 5 and 6 

4. What consequences do the prevailing types 

of standards have for compliance monitoring 

and enforcement? 

Literature review; 

document/legal analysis; semi-

structured interviews; and RTI 

application 

7 

5. How are these standards applied in practice 

through compliance monitoring and 

enforcement processes? 

Literature review; 

document/legal analysis; RTI 

application; and semi-

structured interviews  

7 

6. What are the key differences in the 

regulatory standards for the protection of 

companion and farm animals and how can 

these differences be rationalised? 

Literature review; ethical 

analysis;  document/legal 

analysis; and RTI application 

3, 4, 5, 6, 7 and 8 

 

Finally, in Chapter 8 I provide a response to the overall argument developed through 

consideration of each of the research questions in the previous chapters.  I argue that there 

is a need for greater responsiveness in regulation, including a consideration of 

conceptions of our obligations to animals which are more robust than the prevailing, 

limited ethic of humaneness.  I also argue the need for a more rigorously reflexive 

approach to regulation, bringing a wider range of communities of interest into genuine 

dialogue, emphasising transparency, and allowing for a non-prescriptive weighing of 

competing interests.  A range of practical measures to support these goals is suggested. 



 
 

CHAPTER 2 

 

DEVELOPMENT OF ANIMAL PROTECTION REGULATION IN 

AUSTRALIA AND QUEENSLAND 

 

I INTRODUCTION 

 

This chapter provides a brief historical account of the evolution of animal protection law 

in Australia, with a particular focus on the State of Queensland.  The United Kingdom 

(UK) antecedents of Australian animal protection regulation will be explored first, 

followed by a description of the way in which regulation unfolded across newly colonised 

Australia.  This chapter advances my overall thesis by establishing the context from which 

contemporary standards and standard-setting in animal protection emerged. 

 

An understanding of the historical foundations of prevailing regulatory standards and 

standard-setting is important for two key reasons.  First, I contend that the broad model 

of regulation established by around the end of the 19th century in Australia is one which 

has persisted to the present day – a prohibition against cruelty under threat of state 

sanction and an exemption from prosecution for a range of practices concerning animals 

which might otherwise be legally cruel.  Second, the emergence of animal protection law 

in the 19th century was driven by changing attitudes to the significance of animal 

suffering.  Animals were increasingly recognised as sentient creatures capable of 

experiencing pain and suffering and therefore deserving of humane protection.  The legal 

application of an ethic of humaneness in the treatment of animals has proven to be 

durable, continuing to inform contemporary standards and standard-setting processes.  I 

examine this ethic in depth in Chapter 3, and argue that it is no longer a compelling basis 

on which to frame the nature of our regulatory obligations to animals.  My contention, 

developed through subsequent chapters, is that continued reliance on this historically 

contingent ethic of humaneness distorts regulation which purports to effectively protect 

the interests of animals. 

 

Part II of this chapter provides a brief account of the attitudinal changes towards animals 

occurring in the 18th and 19th centuries in the UK.  These changes preceded the passage 

of the first Act in the UK proscribing cruelty to animals, legislation later replicated in the 
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Australian colonies.  Radford points out that ‘[c]ruelty to animals pervaded eighteenth-

century England; the majority of the population simply disregarded their suffering, but a 

significant proportion positively revelled in it’.1  However, it was also during the latter 

part of the 18th century that public consciousness of animal cruelty increased, stimulated 

by the public nature of cruelty in an increasingly urbanised landscape and by social reform 

movements occurring across a number of fronts, domestically and abroad. 

 

Part III summarises the key early legislative developments in the UK.  Proposed animal 

protection legislation was presented to the UK Parliament as early as 1800, but it was not 

until 1822 that the first bill was passed.  The passage of this legislation was quickly 

followed by the establishment of a key and enduring animal protection institution, the 

Royal Society for the Prevention of Cruelty to Animals (RSPCA), performing an 

educative and enforcement role.  The RSPCA was founded by committed individuals 

active across a range of humanist projects, including the abolition of slavery, improved 

working conditions for factory workers and the protection of children.  It was created at 

a time when private individuals enforced much criminal law.  The role of inspectors of 

the RSPCA in enforcing the legislation was, from the outset, akin to that of a private 

police force. 

 

Part IV charts the importation of animal protection law into Australia.  After an initial 

and unapologetic ‘copying’ of UK legislation for domestic purposes, a distinctively 

Australian approach emerged.  This was reflected, for example, in the inclusion of animal 

protection in police legislation rather than in stand-alone statutes.  After federation, with 

a putative lack of constitutional power, the animal protection project was largely 

undertaken in an uncoordinated way by the states (and later territories).  Much later – 

under the pressure of international scrutiny – a more coordinated approach to regulation 

developed with the introduction of codes of practice for the welfare of farm animals.  

From the development of the first code, in 1980, the Commonwealth had assumed an 

increasingly significant role in leading policy reform and pursuing the implementation of 

an agenda of national consistency in animal protection regulation.  Since December 2013, 

                                                 
1 Mike Radford, Animal Welfare Law in Britain: Regulation and Responsibility (Oxford University Press, 
2001) 3. 
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however, the Commonwealth has largely withdrawn from the field of domestic animal 

protection, focussing for the most part on regulation of the live export of farm animals. 

 

Part IV also recognises that along with the adoption of UK-inspired animal protection 

law, the Australian colonies embedded an underlying legal categorisation of domesticated 

animals – farm and companion – as personal property.  The property status of animals 

has been the subject of sustained critique by animal ethicists and legal scholars, a matter 

taken up in Chapter 3 as part of a detailed consideration of the ethical norms underpinning 

prevailing animal protection regulation.    

 

Part V concludes this chapter by narrowing the focus to the development of animal 

protection law in Queensland, the jurisdiction which is the focus of this study.  This part 

extends the historical account of animal protection law provided in Part IV to encompass 

the particular evolution of this law in Queensland.  This overview provides the historical 

context for the detailed examination in Chapters 4, 5 and 6 of contemporary animal 

protection standards and standard-setting in Queensland. 

 

II THE EMERGENCE OF AN ANIMAL WELFARE SENSIBILITY IN THE UNITED KINGDOM 

 

The story of the emergence of animal protection law in 19th century England2 is, in one 

sense, the story of industrialisation, urbanisation and the growth of a civic-minded, 

metropolitan middle class.3  As Armstrong and Botzler put it: 

 
[i]n England, the growth of towns and the emergence of an industrial order in which animals 

became increasingly marginal to production were significant factors in the development of concern 

for animals’ rights.  The reformist ideas were expressed by either well-to-do townspeople or by 

educated country clergy.  The professional middle classes were unsympathetic to the warlike 

                                                 
2 While this chapter focusses on the emergence of animal protection law in the UK, as the coloniser of 
Australia, similar developments were occurring in the newly independent United States: see David Favre 
and Vivien Tsang, ‘The Development of Anti-Cruelty Laws During the 1800’s’ [1993] Detroit College of 
Law Review 1. 
3 Turner suggests that ‘urbanisation and industrialisation in some way helped to generate the new concern 
for beasts.  But this is merely an observation, not an explanation’: James Turner, Reckoning with the 
Beast: Animals, Pain and Humanity in the Victorian Mind (John Hopkins University Press, 1980) 25. 
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traditions of the aristocracy, which had valued hunting because it simulated warfare, and cock-

fighting and bear-baiting because they represented private combat.4 

 

Some animals were becoming increasingly marginalised ‘workers’ in the industrial age.  

For example, mechanisation and the rapid development of rail as a means of transport 

reduced reliance on horses and donkeys.  At the same time, other animals were assuming 

an increasingly significant role in the households of some families: 

 
it was in the sixteenth and seventeenth centuries that pets seem to have established themselves as 

a normal feature of the middle-class household . . . Gradually, the idea that tamed animals were 

property was developed.  Pets were distinguished by being allowed into the house and by going to 

church with their human companions, by being given individual personal names, and by never 

being eaten.  The spread of pet-keeping created the psychological foundation for the view that 

some animals were entitled to moral consideration.5 

 

The increased visibility of animals in an urban setting was particularly important in 

shifting sentiment about the treatment of animals, since ‘by the start of the nineteenth 

century Britain was already an urban country.  The cities would be the places where 

animals were increasingly seen and where their treatment would be most hotly debated’.6 

 

London was a focal point for the use of and trade in animals, with a large live market for 

farm animals on the outskirts of the city, numerous touring animal menageries, permanent 

exhibitions of animals, animals used in public ‘entertainment’ such as bull-baiting and 

animals used for transportation of people and goods.7  Kean acknowledges that those 

                                                 
4 Susan J Armstrong and Richard G Botzler, ‘General Introduction – Animal Ethics: A Sketch of How It 
Developed and Where it is Now’ in Susan J Armstrong and Richard G Botzler (eds), The Animal Ethics 
Reader (Routledge, 2nd ed, 2008) 1, 4-5.  Ryder acknowledges the significance of urbanisation but also 
stresses that this should not be accepted in an unqualified way.  He points out that ‘some of the worst 
cruelties towards non-humans in Victorian Britain were inflicted by urban dwellers in the pursuit of 
objects that were neither agricultural nor sporting: vivisection, the fashion industry and the daily abuse of 
horses are three major examples.  Furthermore, although the animal welfare movement in America was 
largely an urban phenomenon, in Britain this was not so true; many of the movement’s leaders, for 
instance, were country clergymen or landowners (admittedly often with business in London) . . . indeed 
the industrial middle class played little part in the British animal welfare crusade’: Richard D Ryder, 
Animal Revolution: Changing Attitudes Towards Speciesism (Berg, revised ed 2000) 147.  
5 Armstrong and Botzler, above n 4, 4 (citations omitted). 
6 Hilda Kean, Animal Rights: Political and Social Change in Britain since 1800 (Reaktion, 1998) 28. 
7 Ibid 28-30.  Bull-baiting ‘involved tying a bull to a stake and setting one or more dogs upon it, the 
object being for the dogs to get hold of, and hang on to, the bull’s nose’: Radford, above n 1, 18.  Bull–
baiting and bear-baiting date back to the Middle Ages.  The former arose as practice of butchering.  In the 
medieval period ‘baiting bulls with dogs was believed to improve the quality of the meat, and for this 
reason most medieval towns enforced bye-laws stipulating that bulls should be baited before slaughter’: 
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‘supporting humane treatment for animals adhered to no one political or ideological set 

of beliefs’.8  Increasingly, though, ‘the way in which people treated animals became a 

distinguishing feature of being humane and of membership of a new middle class and 

respectable working class’.9   

 

Debates on animal protection occurring in the UK Parliament at the turn of the 19th 

century were not ‘simply about the development of changing attitudes towards animals’.10  

Such debates partly reflected significant challenges to the status quo represented by more 

sympathetic religious responses to the plight of animals; the emergence of a rights 

discourse for the disenfranchised following the French Revolution; and the publication of 

Thomas Paine’s Rights of Man and, significantly, the work of utilitarian Jeremy 

Bentham.11  The ideas expressed at this time contributed to a climate in which the concept 

of animal protection could be taken seriously, and were the early markers of animal ethics 

theories developed over the next two centuries.  Although Paine did not address the plight 

of animals, ‘the call for society to recognize that all human beings had the same moral 

and civil rights, on the basis of the nature of each person and regardless of their social 

status, caused at least some to consider applying a similar principle to other species’.12 

 

Radford acknowledges that arguments for the extension of rights to animals were not 

‘common or widely accepted’ in 18th century Britain, ‘but there are examples from this 

period of the language of rights being applied to animals’.13  Even if such ideas were 

                                                 
Emma Griffin, England’s Revelry: A History of Popular Sports and Pastimes 1660-1830 (Oxford 
University Press, 2005) 42.  These regulations had fallen into disuse by the 18th century, but the practice 
remained as a form of entertainment.  Bear-baiting had always been an entertainment ‘patronised by 
royalty, nobility, and civic elites’: Griffin at 42. 
8 Kean, above n 6, 24. 
9 Ibid. 
10 Ibid. 
11 For more detailed accounts of the significance of each of these developments see Radford, above n 1, 
19-28, 48-59.  Radford concludes that the ‘impetus for the introduction of animal protection legislation 
during the first part of the nineteenth century was founded on much more than mere sentimentality.  
Greater understanding of animal physiology, a reassessment of man’s place in the world, the development 
of a secular morality, the increasing influence of middle-class values, concern for social discipline and 
stability, a political and legislative system which was responsive, the individual campaigners to carry the 
cause forward, and the endorsement of the higher ranks of society were all factors in legislative protection 
becoming a reality.  It represented a confrontation between the old, pre-industrial, paternal, rural 
community, dominated by local customs, identity and administration, and the new, urbanized society 
governed from London’: at 59. 
12 Ibid 24.   
13 Ibid.  Radford points out that an early pioneer of rights for animals, Henry Salt, cited several 18th 
century writers in his treatise, as well as demonstrating ‘a continuity of thought throughout the nineteenth 
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entertained by only a few, these thinkers were the pioneers of an ethical understanding of 

our obligations to animals which emerged forcefully in the 1980s in the work of Tom 

Regan, explored in Chapter 3.  Jeremy Bentham, writing in the late 18th century, 

specifically acknowledged the significance of animal sentiency, laying the foundations 

for a long tradition of utilitarian arguments in favour of extending protection to animals, 

most recently advanced by Peter Singer from the 1970s.  Singer argues that human and 

animal interests ought to be considered equally, and that to do otherwise is to be speciesist 

(an arbitrary preference favouring human over animal interests, analogous to racism and 

sexism), as explored in more depth in Chapter 3.   

 

Concerns about the treatment of animals were part of a wider movement for humanitarian 

progression, with a focus on the pain caused by cruel practices.  Through the 18th century 

a range of practices were targets of reform, including ‘blood sports, public executions, 

treatment of the insane, punishment by flogging in the armed services, corporal 

punishment of children, and sport that caused serious injury’.14 Animal protection took 

its place as part of a ‘general movement which gathered pace during the nineteenth 

century, often promoted by the same people, which was concerned to improve conditions 

across a range of areas’.15  Child protection and animal protection campaigns emerged at 

around the same time, with humanist activists also agitating for improvement of 

employment conditions, prisons and the treatment of the poor. 

 

The motivations of those seeking legal change in support of animal protection were 

diverse and, as Jamieson suggests, ‘dissecting the motives of the early nineteenth century 

protagonists and antagonists of animal protection legislation . . .  violates both the 

integrity and the confusion of their ideals’.16  However, there seems little doubt that 

change in the understanding of the moral significance of animals, and of their 

vulnerability to pain, was important.  As Ryder argues, ‘by the end of the eighteenth 

century in England the basic principles of the modern animal welfare position were 

                                                 
century’: at 24, citing Henry Salt, Animals Rights: Considered in Relation to Social Progress (Society for 
Animal Rights, revised ed, 1980). 
14 Lyle Munro, Compassionate Beasts: The Quest for Animal Rights (Praeger, 2001) 11.   
15 Radford, above n 1, 48. 
16 Philip Jamieson, ‘Animal Welfare: A Movement in Transition’ in Suzanne Corcoran (ed), Law and 
History in Australia: A Collection of Papers Presented at the 1989 Law and History Conference 
(Adelaide Law Review Association, 1991) 21. 
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established.  These are that nonhumans, like humans, can suffer pain, and that pain entitles 

them to legal as well as moral rights’.17  This new sensibility went beyond a concern to 

protect property or to control the behaviour of the masses, since ‘[c]hanges in the law 

were invoked not just to defend property nor to regulate the behaviour of the rabble and 

seditious agitators; they also had the effect of giving protection to those unable to speak 

for themselves’.18 

 

If standards can defined as the ‘norms, goals, objectives, or rules around which a 

regulatory regime is organised’,19 as established in Chapter 1, then this period of debate 

in the UK underpinned a significant change in fundamental, prevailing norms about the 

importance of animals and the obligations owed to them.  Shifts in popular attitudes to 

the plight of some animals, fuelled by increasing urbanisation and an increasingly 

pluralistic and vibrant intellectual debate, fostered the possibility of political change, 

reflected in attempts to legislate for animal protection beginning in 1800.  Legislation 

would require the goal of humane treatment to be expressed more specifically in rule-

based form.        

 

III EARLY ANIMAL PROTECTION LEGISLATION IN THE UNITED KINGDOM 

 

Early attempts at legislative reform of animal protection in the UK targeted the 

prohibition of bull-baiting, once widely considered a respectable past-time, but by 1800 

a popular recreational activity for lower class Britons.20  Bills introduced in the House of 

Commons in 1800 and 1802 respectively were partly motivated by concerns about cruelty 

to the animals involved, but also by concerns about the undesirable public order 

consequences of bull-baiting.21  Both were voted down.  A key opposition argument was 

                                                 
17 Ryder, above n 4, 72. 
18 Kean, above n 6, 31.  This is not to adopt a ‘simplistic’ understanding of changes in attitude being 
based on sentimentality alone.   
19 Colin Scott, ‘Standard-Setting in Regulatory Regimes’ in Robert Baldwin, Martin Cave and Martin 
Lodge (eds), The Oxford Handbook of Regulation (Oxford University Press, 2010) 104, 104. 
20 Kean, above n 6, 33.  This point is discussed further below: see fn 47ff. 
21 Ibid 34-5.  Li provides a flavour of the concerns, stating that ‘the Society for the Suppression of Vice – 
the first voluntary society engaged in prosecuting people for their cruelties towards animals – when 
reporting on a case of bear-baiting, criticized the abuse of the power given to man over irrational 
creatures and also stated that the occasion would bring together “great numbers of idle and disorderly 
persons, promoting drunkenness and quarrelling, and tending to public danger and disturbance”’: Chien-
lui Li, ‘A Union of Christianity, Humanity, and Philanthropy: The Christian Tradition and the Prevention 
of Cruelty to Animals in Nineteenth-Century England’ (2000) 3 Journal of Human-Animal Studies 265, 
267 (citations omitted).    
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that the Bills reflected a censorious approach to working class past-times; they betrayed 

a ‘double standard’ where bull-baiting would be prohibited, but other recreational 

activities such as fishing, hunting, and horse racing would continue.22 

 

The next reform effort occurred in 1809, when Thomas Erskine introduced a bill into the 

House of Lords prohibiting malicious and wanton cruelty to animals.  This Bill differed 

from the bull-baiting bills in a number of important respects.  First, it was not confined to 

one class of animal or activity, but extended to apply to any circumstance involving 

cruelty to horses, donkeys, oxen, sheep and pigs (although it was subsequently amended 

to be confined to ‘beasts of burden’).23  The Bill clearly anticipates contemporary 

regulation in this respect.  Second, the controversial matter of defining ‘cruelty’ was 

avoided, with Parliament leaving it to the courts to judge whether or not an act or omission 

would constitute cruelty.24  Third, the justifications put forward for the Bill shifted sharply 

towards a focus on the protection of animals, even if concern about public order remained 

relevant.  Erskine emphasised the daily cruelty meted out to animals, recognised the 

shared sentiency of humans and animals, and acknowledged the direct moral duty of 

protection owed by humans to animals.25  Fourth, Erskine argued that mere education was 

not enough; state intervention was required to establish and promote the obligations owed 

by humans to animals.26   

 

Although the Bill proposed by Erskine passed the House of Lords, it was comfortably 

defeated in the House of Commons.  One of the arguments made against the Bill – in a 

context where ‘most prosecutions were brought by private individuals rather than the 

State’27 – was that the generality of the legislation meant it would be manipulated by 

fanatics and by over-zealous enforcers seeking to impose their sensibilities on members 

of the working class.  The lack of definitional clarity, it was argued, would also mean that 

the legislation would be applied in inconsistent ways by different judges.  In part, these 

arguments represented a concern not to ‘open the floodgates’ in an entirely new area of 

legal liability, and to avoid the injustice that may go along with an inconsistent application 

                                                 
22 Kean, above n 6, 34-5.  See also Turner, above n 3, ch II. 
23 Kean, above n 6, 37. 
24 Ibid. 
25 Ibid 36. 
26 Ibid. 
27 Radford, above n 1, 37. 
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of the law.  The leading opponent of the legislation, William Windham MP, argued that 

the proper treatment of animals was a matter of ‘manners and morals’, and not the 

province of Parliament.  The attempt to legislate for animal protection ‘raised the 

fundamental question of whether it was either legitimate or desirable for the State to 

define and impose common standards of public morality’.28  Windham also repeated his 

earlier criticism of the bull-baiting bills – by not specifically including field sports such 

as hunting and shooting as cruel, legislators would be imposing a double standard on the 

working class.29  Erskine tried a year later to pass a similar bill, but in the face of even 

stronger opposition withdrew the proposed legislation.30  

 

Richard Martin, MP for Galway, introduced a new bill into the House of Commons in 

1820 prohibiting ill-treatment against horses and other animals by third parties.  The Bill 

passed the Commons, but not the House of Lords.  Martin persisted, and two years later, 

in the face of opposition by the Attorney-General, succeeded in shepherding through the 

first animal protection statute in the UK.31  Martin’s Act32 received the Royal Assent on 

21 June 1822.  The Act made it ‘an offence for any person or persons wantonly and cruelly 

to beat, abuse, ill-treat any horse, mare, gelding, mule, ox, cow, heifer, steer, sheep or 

other cattle’.33  Prosecutions could be initiated on complaint to a Magistrate, with fines 

up to five pounds applying to offenders.  The Act also contained a provision allowing a 

fine to be imposed on those bringing vexatious or frivolous claims.  The legislation 

therefore adopted a command-and-control regulatory approach, in the sense of being a 

                                                 
28 Ibid 54.  See also Brian Harrison, ‘Animals and the State in Nineteenth-Century England’ (1973) 88 
English Historical Review 786, 816. 
29 Radford, above n 1, 54. 
30 Ibid. 
31 Ibid 38-9. 
32 Martin’s Act (An Act to prevent the cruel and improper Treatment of Cattle, 3 Geo IV, c 71, 1822). 
33 Radford, above n 1, 39.  Although often-cited as the first animal welfare statute, Radford notes ‘an Irish 
law of 1635 which prohibited the pulling of wool off sheep and the attaching of ploughs to horses’ tails 
which was enacted at least in part because of the cruelty caused by these practices’.  He also points to 
legislation passed in Massachusetts Bay Colony in 1641 which provided that ‘No man shall exercise any 
Tirrany or Crueltie towards any bruite Creature which are usuallie kept for man’s use.  Anti-cruelty 
legislation was also passed in Maine the year before Martin’s Act was passed’: at 39 (fn 29, citations 
omitted).  Bonyhady suggests that a restriction imposed in 1790 by Commandant Robert Ross on the 
taking of birds on Norfolk Island was ‘not just concerned to ensure a continued supply of food . . . Nor 
was he just mimicking existing metropolitan or colonial practice.  His laws included what was probably 
the world's first prohibition of cruelty to animals’: Tim Bonyhady, The Colonial Earth (Melbourne 
University Press, 2000) 6.  See also Ryder, above n 4, 49-50. 
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state-sponsored, rule-focussed approach to governing behaviour, involving direct 

prohibitions and sanctions for breach.34   

 

Emboldened by his 1822 success, Martin introduced a range of further bills over the next 

four years seeking to extend the scope of protection provided by the initial statute (for 

example, extending protection to other animals such as cats, dogs and monkeys).  None 

of these further bills succeeded.35  However, Martin also contributed to another major 

development in animal protection regulation, as one of the founders of the Society for the 

Prevention of Cruelty to Animals (SPCA).  Although Martin was an assiduous enforcer 

of the legislation, at a time when private individuals rather than the state largely initiated 

prosecutions, ‘an individual, working alone, could only achieve so much; for greater 

effectiveness, a formal organization charged with protecting animals was required’.36  

The SPCA was founded in 1824 in a London coffee shop at a meeting comprising 

politicians (including Martin and William Wilberforce), clergy, and newspaper editors 

and correspondents.37  From the outset the SPCA resolved to improve the treatment of 

animals through education and enforcement.  An inspector was appointed, and 149 

prosecutions were successfully conducted in the first year of operations.38  As Harrison 

notes: 

 
The RSPCA is particularly interesting among nineteenth century pressure-groups because it did 

not rely solely on the police to enforce the law.  In its protection of animals, [a] major achievement 

was to create agencies which specialized in enforcing the law – a sort of private police force with 

a strictly limited area of concern.39 

 

The society came close to being dissolved in the 1820s after running into serious financial 

difficulties, before recovering and prospering over the next decade.40  In 1837 ‘Royal 

patronage followed’ and ‘Queen Victoria gave permission to add the royal R in 1840’.41  

                                                 
34 Arie Freiberg, The Tools of Regulation (Federation Press, 2010) 83. 
35 Radford, above n 1, 39.  Objections to the subsequent amendments included the familiar argument that 
regulation of animal protection matters was a matter for local custom, with public opinion and individuals 
best placed to address the problem: Harrison, above n 28, 816.   
36 Radford, above n 1, 40. 
37 Ibid 41. 
38 Ibid. 
39 Harrison, above n 28, 793. 
40 Radford, above n 1, 41. 
41 RSPCA UK, Our History <http://www.rspca.org.uk/in-action/aboutus/heritage>. 

http://www.rspca.org.uk/in-action/aboutus/heritage
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Two aspects of the creation of the RSPCA UK stand out in the context of present day 

regulation of animal protection.  The first is that the organisation assumed the role of 

prosecution in an age where the state was not the primary enforcer of penal legislation.42  

Although that age has passed, the RSPCA – a non-government, charitable body – 

continues to be a key prosecution agency, including in various states and territories in 

Australia.  The RSPCA’s role in animal protection regulation therefore represents an early 

example of the need to transcend state-centred conceptions of regulation in favour of 

accounts which emphasise polycentric or decentred accounts of regulation.43  Second, the 

regulatory strategy adopted by RSPCA UK in the early 19th century has remained largely 

unchanged, including in Australia.  Education is a key mission of the modern RSPCA.  

As well, officers of the RSPCA have been conferred with the power to enforce animal 

protection legislation in most Australian jurisdictions, including in Queensland.  The role 

of RSPCA Queensland in enforcing animal protection standards will be explored in detail 

in Chapters 4 and 5. 

 

The passage of Martin’s Act in 1822 meant the first animal protection legislation in the 

UK was established only after Australia was colonised by the British.  In 1835 Martin’s 

Act was repealed and replaced by legislation championed by Joseph Pease MP.  Pease’s 

Act44 was more expansive than Martin’s Act, with ‘torture’ included as prohibited 

conduct, and bulls, dogs and other domestic animals included within the category of 

protected animals.45  Other changes included the extension of the prohibition on animal 

fighting and baiting from London to the country at large; the imposition of a duty to 

properly feed an animal in cases of impounding; and provisions specifying that all horses 

                                                 
42 Ritvo suggests that ‘[b]y maintaining what amounted to a private police force, the society defined itself 
as a quasi-governmental institution and its mission as the surveillance and control of the dangerous 
perpetrators of cruelty to animals.  This whole-hearted endorsement of interventionist law enforcement 
seemed particularly powerful and daring in 1824, when the regular police force were still new and widely 
resented as invaders of the privacy of citizens’: Harriet Ritvo, The Animal Estate: The English and Other 
Creatures in the Victorian Age (Harvard University Press, 1987) 145.  See also Jerry L Anderson, ‘The 
Origins and Efficacy of Private Enforcement of Animal Cruelty Law in Britain’ (2012) 17 Drake Journal 
of Agricultural Law 263. 
43 See, eg, Julia Black, ‘Critical Reflections on Regulation’ (2002) 27 Australian Journal of legal 
Philosophy 1.  For a more detailed account of the unusual nature of the RSPCA’s role see Chapter 4 at 
109-15.   
44 Pease’s Act (An Act to consolidate and amend the several Laws relating to the cruel and improper 
Treatment of Animals, and the Mischiefs arising from the driving of Cattle, 5 & 6 Will IV, c 59, 1835). 
45 Radford, above n 1, 44. 
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and cattle should be killed within three days of arriving at an abattoir, with the animals to 

be sufficiently fed daily before slaughter, and not put into use.46 

 

By specifically prohibiting the so-called ‘blood sports’, including bull-baiting, badger-

baiting, dog-fighting and, a few years later, cock-fighting, Pease’s Act was consistent 

with the humanitarian reform efforts initiated at the turn of the century, as canvassed 

earlier in this chapter.  Griffin acknowledges that the legislation ‘has long been regarded 

as evidence of increasing humanitarian concern amongst social elites’.47  However, she 

cautions that the ‘practical significance of these laws’ should not be overestimated.48  

Bull-baiting, she argues, was in steep decline prior to 1800.  Further, to the extent the 

legislation focussed on ‘blood sports’ it was unnecessary, since local authorities had long 

had the power to control the use of public spaces.  The working-class did not possess the 

large, open spaces required for these sports, so that they were necessarily conducted on 

public land.  Despite this, local authorities rarely exercised the powers available to them 

under relevant ordinances to shut down these practices.  Again, this was largely because 

the practices were already in decline.49  Griffin argues that: 

 
the 1835 Cruelty to Animals Act was arguably important as an ideological statement, rather than 

as a political act.  Its significance lay not in the new powers it introduced, but in the cultural 

message, concerning a civilised and enlightened ruling class, that it embodied . . . the decline of 

bull-baiting looks very much like an example of nineteenth-century social progress, and we are 

used to looking to social elites to explain progressive cultural shifts of this kind . . . however . . . 

it is necessary to turn away from social elites, to the more nebulous and unquantifiable domain of 

plebeian cultural tastes if we are to understand the disappearance of bull-baiting.50  

 

Griffin provides an important reminder of the need to avoid over-simplification in 

rationalising legislative developments in animal protection.  However, regardless of the 

transience of some practices targeted by the legislation, a generic prohibition of cruelty 

as part of a command-and-control regulatory strategy was also established, one which 

continues to shape the contours of animal protection to the present day, not only in the 

UK, but also in former colonies such as Australia.   

                                                 
46 Ibid. 
47 Griffin, above n 7, 233. 
48 Ibid. 
49 Ibid 234. 
50 Ibid. 
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IV ANIMAL PROTECTION LAW IN COLONIAL AUSTRALIA 

 

Animal cruelty was a subject of public concern at an early stage of Australian 

colonisation.  Jamieson states, referring to a range of newspaper articles in 1804 and 1805, 

that a ‘genuine concern for animal welfare beyond merely protecting their value as 

property is clearly evident in early nineteenth century colonial Australia.  The Sydney 

Gazette of that period frequently admonishes cruelty to animals’.51  Despite this, it was 

not until 1837 in Van Diemen’s Land (Tasmania), that the first colonial animal protection 

legislation was passed.52  Although Pease’s Act significantly extended the scope of 

protection provided in Martin’s Act, as discussed above, the latter was more closely 

emulated in the first colonial legislation in 1837.53 

 

Specific animal protection legislation was next introduced in the colony of New South 

Wales in 1850.54  The 1850 Act was comparatively detailed.  It established a basic cruelty 

offence, but also contained provisions specifically addressing cattle driving, bull-baiting 

and animal fighting.  It adopted a wide-ranging definition of ‘animal’.55  The legislation 

is also notable for the inclusion of a provision making it an offence to ‘convey or carry or 

cause to be conveyed or carried in or upon any vehicle any animal in such a manner or 

position as to subject such animal to [u]nnecessary pain or suffering’.56  This provision 

was important, since it marked the first use of the ‘no unnecessary pain or suffering’ 

                                                 
51 Philip Jamieson, ‘Duty and the Beast: The Movement of Reform in Animal Welfare Law’ (1991) 16 
University of Queensland Law Journal 238, 239 
52 An Act for the Better Prevention of Cruelty to Animals (8 William IV, No. 3, 1835) (Tas) 
<http://www.austlii.edu.au/au/legis/tas/num_act/aaftbpocta8win3611/>.  The Act was brief, making it an 
offence to ‘wantonly torture or cruelly beat ill-treat or abuse any Horse Bull Ox Cow Calf Mule Ass 
Sheep Pig Goat Dog or other Domestic Animal’. 
53 Jamieson, above n 16, 22.  The available evidence suggests that the legislation was enforced through 
prosecutions from at least 1838.  Jamieson states that ‘the Hobart Town Courier notes the imposition of 
fines for convictions of cruelty given against Thomas Dowling (14 September 1838) and Richard Hume 
(12 October 1838).  Records at Richmond Gaol record six days solitary confinement for cruelty given to 
Charles M in September 1838’: at 22 (fn 5). 
54 An Act for the More Effectual Prevention of Cruelty to Animals (14 Vic, No 40, 1850) (NSW) 
<http://www.austlii.edu.au/au/legis/nsw/num_act/ctaa1850n40240.pdf>.  The key provision provided that 
if ‘any person shall . . . cruelly beat ill treat over-drive abuse or torture or cause or procure to be cruelly 
beaten ill treated over-driven abused or tortured any animal every such offender shall for every such 
offence forfeit and pay a penalty not exceeding five pounds’: s 1. 
55 The definition referred to ‘any horse mare gelding bull ox cow heifer steer calf mule ass sheep lamb 
hog pig sow or goat or any dog cat or other domestic animal’: ibid s 21. 
56 Ibid s 4. 

http://www.austlii.edu.au/au/legis/tas/num_act/aaftbpocta8win3611/
http://www.austlii.edu.au/au/legis/nsw/num_act/ctaa1850n40240.pdf
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standard in Australia, was adopted in subsequent colonial legislation, and remains a staple 

of contemporary regulation of animal protection in the states and territories.57 

 

In New South Wales, and from 1859 in the new colony of Queensland, regulation of 

animal protection occurred through a specific prevention of cruelty statute.  The 1850 

statute governed animal protection in New South Wales until a new Act was passed in 

1901.  In Queensland, specific animal protection Acts were passed in 1901, and then in 

1925.58  Tasmania persisted with an anti-cruelty statute, although a prohibition on animal 

fighting was included in police legislation in 1865.59  In the other colonies, animal 

protection was effected exclusively through police legislation, including in Western 

Australia in 1849,60 South Australia in 186361 and Victoria in 1864.62 

 

The inclusion of animal protection provisions in police offences legislation in the 

Australian colonies marked a different approach to that of the UK.  Jamieson argues that 

the exertion of social control was more significant in the colonies, where ‘the state . . . 

was inevitably a stronger, more intrusive, legitimately interventionist instrument than 

Victoria’s Britain . . . not having to contend against the traditional restraints of established 

church, military services, and landed aristocracy’.63  Consequently, as a matter of 

substance, it is ‘not surprising that the police legislation adopted in the colonies was far 

more intrusive of individual liberty than its English counterpart’.64  While departmental 

inspectors and inspectors of the various state and territory RSPCAs are primarily 

responsible for enforcement today, the police continue to be authorised to act in relation 

to animal protection matters, whether under animal protection statutes or generic criminal 

legislation, even if police intervention in the area is very limited.65 

 

                                                 
57 The qualified nature of this standard has been a particular focus of contemporary debate, explored in 
depth in subsequent chapters. 
58 Jamieson, above n 16, 23. 
59 Police Act 1865 (Tas) s 83 <http://www.austlii.edu.au/au/legis/tas/num_act/tpa186529vn10163/>. 
60 An Ordinance for Regulating the Police in Western Australia (12 Vic No 20) (WA), s XX 
<http://www.austlii.edu.au/au/legis/wa/num_act/p12vn20131/>. 
61 Police Act 1863 (SA) s 76 <http://www.austlii.edu.au/au/legis/sa/num_act/pa10o26a27v1863168/>  
62 Police Offences Act 1864 (Vic) s 18 <http://www.austlii.edu.au/au/legis/vic/hist_act/tpos1864248/>.     
63 Jamieson, above n 51, 242, quoting Hugh Collins, ‘Political Ideology in Australia: The Distinctiveness 
of a Benthamite Society’ in Stephen R Graubard (ed), Australia: The Daedalus Symposium (Angus & 
Robertson, 1985) 147, 151. 
64 Jamieson, above n 51, 242. 
65 See further Chapter 4. 

http://www.austlii.edu.au/au/legis/tas/num_act/tpa186529vn10163/
http://www.austlii.edu.au/au/legis/wa/num_act/p12vn20131/
http://www.austlii.edu.au/au/legis/sa/num_act/pa10o26a27v1863168/
http://www.austlii.edu.au/au/legis/vic/hist_act/tpos1864248/
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Apart from the adoption of a ‘no unnecessary suffering’ standard and a residual 

enforcement role for police, colonial legislation through the mid-19th century phase also 

established another key tenet of animal protection law which remains in place today.  This 

involved moving beyond a general, principle-style duty not to impose cruelty on an 

animal, to imposition of a positive obligation to provide adequate food and water to an 

animal.66  As with the general cruelty prohibition, these types of provisions were 

expressed in broad form, not being prescriptive about, for example, the quality, frequency 

or volume of food and water to be provided.  They reflect, to some extent, a shift towards 

a performance standard, specifying a desired outcome without mandating the steps to 

achieve this.67     

 

The next wave of animal protection law reform in Australia occurred around the turn of 

the 20th century.  Three features of reform during this period are particularly noteworthy: 

first, the introduction of important structural change to animal protection legislation; 

second, the emergence of the RSPCA as a key enforcement institution; and third, an 

alliance formed between the animal protection movement, concerned with domesticated 

animals, and animal preservationists, concerned with protection of wild animals.  As to 

the first of these, a significant structural development in legislation at this time was the 

introduction of exemptions from the general duty not to be cruel.  The first step was taken 

in Victoria in 1881, with other jurisdictions following after the turn of the century.  

Exemptions were provided in three key areas: the control of wild animals, use of animals 

in experiments, and farming.  Although now modified through the adoption of a code-

based process of exemption, as will be discussed further in Chapters 5 and 6, the 

justifications offered for exemptions have changed little over time.  In relation to farming:  

 
[the] historical concentration of animal protection legislation on domesticated animals had early 

fostered its perception by the rural community as mere urban meddling, the fear that such 

legislation ‘would seriously affect country districts’ having in no way diminished by the beginning 

of the twentieth century.  Agitation in South Australia in 1906 for the inclusion of a specific 

                                                 
66 For Jamieson ‘little new development is to be found in the cruelty provisions adopted beyond the 
precedent earlier established by the New South Wales legislation of 1850.  Nevertheless, that early 
legislation having generally recognized the offence of cruelty and made specific provision in respect of 
animal fights and the carriage of animals, both Victoria (1854) and South Australia (1863) did make 
further provision as to the omission to supply an animal with food and water’: above n 16, 26. 
67 As discussed in Chapter 1, a prescriptive standard is one which details in precise terms what steps must 
be taken to discharge an obligation, while a performance standard is focussed on the outcome sought 
without detailing the way in which the standard is to be achieved: see, eg, Freiberg, above n 34, 88-90. 
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provision exempting from the operation of the statute the dehorning of cattle, heightened by the 

fining of ‘many people’ in Victoria for engaging in this practice, led to the inclusion in the 

Prevention of Cruelty to Animals Act 1908 (SA) of a provision exempting the operation where 

‘performed with a minimum of suffering to the animal operated upon’.  This early exemption in 

favour of the rural community was extended in Western Australia in 1912 to include ‘the 

castration, spaying, ear-splitting, ear-marking, or branding of any animal, or the tailing of any 

lamb’.  Similar exemptions were adopted in Queensland and Tasmania in 1925 and in New South 

Wales in 1928.68 

 

Second, once anticruelty legislation was in place in the colonies, institutional support 

followed through the establishment of the RSPCA, a colonial replication of the enrolment 

of a non-state actor to enforce animal protection law.69  This occurred more slowly than 

had been the case in the UK after the passage of Martin’s Act.   Distinct societies were 

formed in each colony, beginning with Victoria in 1871, and progressing through 

Tasmania in 1872, New South Wales in 1873, South Australia in 1875 and Western 

Australia in 1892.70  As for Queensland, ‘[i]n 1883 the Queensland Society for the 

Prevention of Cruelty formed in Brisbane, following an unsuccessful attempt in 1876’.71  

It was not until 1923 that ‘the Societies were given the Royal Warrant, becoming known 

as the Royal Societies for the Prevention of Cruelty to Animals’.72  Munro suggests that 

‘[l]ike its Anglo-American counterparts, the Australian RSPCA consisted predominantly 

of middle-class urbanites, although in the Australian case, the RSPCA attracted affluent 

people from rural areas as well’.73 

 

A third important strand in the development of animal protection regulation in Australia 

around the turn of the 20th century was the alliance which emerged between animal 

                                                 
68 Jamieson, above n 16, 30 (citations omitted). 
69 Julia Black, ‘Enrolling Actors in Regulatory Systems: Examples from UK Financial Services 
Regulation’ [2003] Public Law 63.  
70 RSPCA Australia, Our History <http://www.rspca.org.au/what-we-do/about-us/our-history>. 
71 Glenda Emmerson, ‘Duty and the Beast: Animal Welfare Issues’ (Background Information Brief No 
25, Queensland Parliamentary Library, April 1993).  In 1890 the Constitution of the Queensland Society 
was amended to incorporate protection of children and the name shortened to the ‘Society for the 
Prevention of Cruelty’.  The Society was an active contributor to the successful campaign for child 
protection legislation in the 1890s.  However, ‘[o]ver the twentieth century, the Government gradually 
assumed a greater role in the protection of children and old people and the Society’s involvement 
declined until it finally ceased around 1970’: RSPCA Queensland, Our History 
<http://www.rspcaqld.org.au/who-we-are/our-history>. 
72 It was only much later, in 1981, that RSPCA Australia, a national organisation, was created: RSPCA 
Australia, above n 70. 
73 Munro, above n 14, 13. 

http://www.rspca.org.au/what-we-do/about-us/our-history
http://www.rspcaqld.org.au/who-we-are/our-history


Chapter 2: Development of Animal Protection Regulation in Australia and Queensland 
 
 

57 
 

protectionists and animal preservationists.  While the early decades of colonisation were 

marked by the wide-scale destruction of native wild animals, by the end of the 19th century 

an animal preservation movement had emerged which sought better protection of all wild 

animals and, especially, native wild animals.74  This led to an alliance between animal 

protectionists and animal preservationists, despite the fact that ‘then as now, both 

movements had different purposes and ideologies; the preservationists focussed their 

campaigns on saving species and habitats, and they thought little of animal protectionists’ 

concern for preventing cruelty to individual animals’.75  Much of the early wild animal 

protection legislation took the form of bird protection legislation, in part reflecting an 

anti-plumage campaign which focussed on the indirect cruelty to birds.  Munro states that 

the ‘antiplumage campaign became a synonym for anticruelty and united both 

protectionists and preservationists . . . these two movements were irrevocably entwined 

and, in the popular imagination, synonymous’.76  For animal preservationists the 

invocation of anticruelty was an important way of transforming an understanding of 

native animals from ‘vermin’ to ‘cute creatures’ worthy of protection, as occurred with a 

sustained campaign to protect the koala.77  On the other hand, the animal protectionist 

movement benefitted through a broadening of focus, since ‘the animal lobby had run out 

of steam by 1914 . . . due to the movement’s transformation from a social-reform lobby 

to a group of pet enthusiasts who emphasised the genteel promotion of kindness to 

animals, especially cats and dogs’.78 

  

A final but important aspect of 19th century Australian animal protection law is the 

wholesale importation from the UK of the legal status of animals as property at common 

law.  An influential philosophical justification for the English common law understanding 

of animals as a form of personal property can be found in familiar Lockean discourse.  

Animals, in their original state, belong to all of mankind as part of the commons.  As with 

nature generally though, animals are given to humans for their use.  When a person 

removes an animal out of the state of nature, applying their labour in doing so, they make 

                                                 
74 For a detailed examination of this period of wild animal protection law see Steven White, ‘British 
Colonialism, Australian Nationalism and the Law: Hierarchies of Wild Animal Protection’ (2013) 39 
Monash University Law Review 452. 
75 Munro, above n 14, 14. 
76 Ibid 13-14, citing Jennifer MacCulloch, Creatures of Culture: The Animal Protection and Preservation 
Movements in Sydney, 1880-1930 (PhD Thesis, University of Sydney, 1993).  
77 Munro, above n 14, 14. 
78 Ibid 15. 
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the animal their property.  In exercising their labour in relation to animals, humans alter 

their legal status, the animals becoming goods.79  Significantly, around 75 years after 

Locke, Blackstone addressed the status of animals in his Commentaries on the Laws of 

England.  In Book II of his Commentaries, directly influenced by Locke,80 Blackstone 

suggested that ‘[i]n such as are of a nature tame and domestic (as horses, kine, sheep, 

poultry, and the like), a man may have as absolute a property as in any inanimate 

beings’.81  The common law, Blackstone suggested, only protected domesticated animals 

to the extent that they were of some monetary worth.  For example, typically it was only 

farm or working animals that were capable of being the subject of theft. 

 

The idea of absolute property in domesticated animals was quickly established in the 

Australian colonies, in part due to the fact that ‘the law as enshrined in Blackstone carried 

significant weight in the early years of the [NSW] Superior Court’.82  Regardless of 

developments occurring in animal protection, Salter argues that ‘although situations of 

animal cruelty would continually arise in the facts of civil and criminal superior court 

trials, the protection of the animal was always legally invisible next to the primary issue 

of animal possession’.83 

 

The common law designation of domesticated animals as personal property remains in 

place to the present day, with some of the ethical and legal implications of this 

categorisation explored in Chapter 3. 

 

V ANIMAL PROTECTION LAW IN QUEENSLAND 

 

Parts III and IV surveyed the emergence of animal protection law in the UK and the 

importation and adoption of this law in Australia through the 18th and 19th centuries.  This 

part extends this historical consideration to address four key stages in the evolution of 

                                                 
79 Radford, above n 1, 100; Gary L Francione, Animals, Property and the Law (Temple University Press, 
1995) 38-40. 
80 Francione suggests that ‘Locke’s theory of property had an extraordinary influence on the common 
law’: above n 79, 39. 
81 Cited in Radford, above n 1, 100.  See also Francione, above n 79, 41. 
82 Brett Salter, ‘Possess or Protect?  Exploring the Legal Status of Animals in Australia’s First Colonial 
Courts: Part I’ (2009) 2 Australian Animal Protection Law Journal 35, 40, citing Alex Castles, An 
Australian Legal History (Law Book Co, 1982) 383. 
83 Salter, above n 82, 40.  
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animal protection law in Queensland.  These are the introduction of the first Queensland 

specific legislation in 1901, a new Act in 1925, a failed attempt at reform in the 1990s, 

and a new Act in 2001. 

 

Queensland was established as a colony separate from New South Wales in 1859.  

However, the animal protection statute passed in New South Wales in 1850, discussed 

above in Part IV, remained the law of colonial Queensland until 1901, when a new animal 

protection statute was introduced for the State of Queensland.84  This legislation included 

the key characteristics of animal protection legislation developed and applied in most 

jurisdictions during the 19th century, including nominal application to all animals,85 a 

general, principle-style duty prohibiting cruelty,86 the imposition of a type of duty of 

care,87 and qualification of the cruelty prohibition effected through adoption of a ‘no 

unnecessary suffering’ standard88 and limited exemptions.89   

 

RSPCA Queensland actively lobbied for the passage of the 1901 legislation, concerned 

to more effectively protect animals and, more prosaically, to burnish its authority to 

address enforcement issues.90  However, the 1901 Act left the RSPCA with ‘no legal 

standing and its officers no more authority than any other citizen’.91  This lack of standing 

was remedied in a new Act passed in 1925.92  The 1925 legislation, ‘modelled on English 

and Western Australian legislation of the time’,93 specifically conferred powers on 

officers of the RSPCA to enter premises and check for compliance.94  The 1925 

                                                 
84 Animals Protection Act 1901 (Qld).  A minor change to the 1850 NSW legislation had earlier expanded 
the category of ‘animal’ to include camels: Criminal Law and Evidence Amendment Act 1891 (NSW) s 
35. 
85 ‘Animal’ was defined as ‘every species of animal whether in a natural or domestic state’: s 3. 
86 Section 5(1) provided: ‘No person shall do any act or observe any forbearance towards any animal 
which act or forbearance involves cruelty’.  
87 Section 7 provided: ‘No person who has the possession or the custody of any animal which is confined 
or otherwise unable to provide for itself shall omit to provide such animal during so long as it remains so 
confined in his possession or custody with proper and sufficient food, drink, and shelter’. 
88 Section 3 defined cruelty as: ‘The intentional or deliberate infliction upon any animal of pain that in its 
kind or degree or its object or its circumstances is unreasonable or wanton or malicious’.   
89 Exemptions included for ‘the extermination of rabbits, marsupials, wild dogs or vermin’, hunting of 
wild animals and use of animals in scientific research: s 12(1). 
90 Glenda Emmerson, ‘Duty and the Beast: Animal Care and Protection Bill 2001’ (Queensland 
Parliamentary Library, Research Brief No 2001/23, 2001) 13. 
91 RSPCA Queensland, above n 71. 
92 Animals Protection Act 1925 (Qld). 
93 Emmerson, above n 90, 13. 
94 Animals Protection Act 1925 (Qld) s 9. 
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legislation maintained the key characteristics of the 1901 Act, identified above.95  

However, the range of exemptions was extended to include religious slaughter96 and a 

number of common animal husbandry practices.97  As well, the legislation was notable 

for making a further sanction available to a court in dealing with an animal owner 

convicted of cruelty – depriving the convicted person of the right to animal ownership.98 

 

Apart from some minor amendments, the Queensland legislation remained largely intact 

into the 1990s.  At this time, a major reform effort was initiated by the State Government, 

at the tail end of reform projects instigated in a number of other jurisdictions.  There had 

been ‘a resurgence of legislative activity in the field of animal welfare.  In the 

humanitarian spirit of the eighties, the welfare state turned its attention towards the 

revision of the scope and philosophy of its animal protection legislation’.99  The Animal 

Protection Act Review Committee was established to review the 1925 legislation, 

drawing on a wide base for input, including the police, animal protection advocacy 

groups, farm industry sectors, veterinarians and animal welfare scientists.100  Reform 

options were canvassed in a Green Paper in 1990, and draft legislation then prepared.  

Change was needed to respond to ‘changing community attitudes towards animal welfare 

matters, advancements in scientific knowledge and animal behaviour, and to encourage 

consistency in animal welfare legislation throughout Australia’.101  The ideal of national 

consistency emerged in October 1991, when the first Animal Welfare Ministers 

Conference was staged in Adelaide.  Ministers from the states and territories collectively 

agreed to strive for uniformity in legislation in each of the Australian jurisdictions.102 

 

                                                 
95 The definition of cruelty was changed in the 1925 Act, to unreasonable, unnecessary or unjustifiable ill-
treatment.  In a circular approach, ill-treatment was then defined to include a range of cruel practices.  As 
Hill argues ‘[i]t appears to me that his definition says little more than that cruelty means unreasonable, 
unnecessary or unjustifiable cruelty.  Surely all ill-treatment is cruel, and certainly in the terms proposed 
in the Act.  The words are synonymous’: John R S Hill, ‘The Legality of Cruelty’ in Brian L Moore and 
Peter J Chenoweth (eds), Grazing Animal Welfare Symposium (Australian Veterinary Association 
(Queensland), 1985) 8, 9. 
96 Animals Protection Act 1925 (Qld) s 7(1)(a). 
97 Ibid s 7(1)(b) (‘dehorning of cattle, or the castration, speying, ear-splitting, ear-marking, or branding of 
any animal, or the tailing of any lamb, where the operation is performed with a minimum of suffering to 
the animal operated upon’). 
98 Ibid s 19. 
99 Emmerson, above n 71, 18.  
100 Emmerson, above n 90, 13. 
101 Ibid 35. 
102 Ibid 8.  
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Despite the extensive ground work undertaken to prepare an overhaul of the legislation 

in the early 1990s, a bill was not presented to Parliament.  In July 1993 drafting proposals 

for a proposed bill were leaked to Brisbane’s metropolitan newspaper, The Courier-Mail.  

A range of groups were critical of their content, including the police and a number of 

animal protection advocacy organisations.103  The most influential voice, however, was 

that of RSPCA Queensland, which argued the proposed legislation weakened animal 

protection, by ignoring ‘the recommendations of the Advisory Committee, [and] releasing 

drafting guidelines not agreed to by the committee’.104  Ultimately, animal protection 

groups were successful in preventing the proposed legislation becoming law at that 

time.105 

 

Following the failure of the 1993 Bill, the State Government renewed the process of 

consultation.  The general public, industry and animal protection groups, and a number 

of government agencies were extensively consulted before the Government proceeded 

with a revised bill.106  In 2001 new legislation was successfully passed.107  RSPCA 

Queensland was supportive of the legislation, especially after the powers conferred on 

inspectors were extended, an issue that had been a key reason for objection to the 1993 

reform attempt.108  In terms of the key tenets of animal protection legislation discussed 

already, perhaps the most significant features of the new Act were: 

 

• the imposition of a specific statutory ‘duty of care’ based on the Five Freedoms109 

with breach punishable by a maximum fine of $22 500 or one year’s 

imprisonment;110 

                                                 
103 Ibid 14. 
104 Ibid. 
105 Ibid. 
106 Ibid 35. 
107 Animal Care and Protection Act 2001 (Qld) (ACP Act (Qld)). 
108 Emmerson, above n 90, 31-2. 
109 These are the freedom from hunger, thirst and malnutrition; freedom from fear and distress; freedom 
from physical and thermal discomfort; freedom from pain, injury and disease; and freedom to express 
normal patterns of behavior.  The origin of the Five Freedoms can be traced back to the 1960s Brambell 
Committee inquiry into the treatment of farm animals in Great Britain: F W Rogers Brambell et al, Report 
of the Technical Committee to Enquire into the Welfare of Animals Kept Under Intensive Livestock 
Husbandry Systems (A Report to the Great Britain Minister of Agriculture, Fisheries and Food, 1965).  
The Five Freedoms are discussed in more depth in Chapters 5 and 6.  
110 ACP Act (Qld) s 17.  In 1991 the Queensland Association for Community and Animal Welfare 
proposed that a ‘stewardship’ obligation be included in Queensland animal protection law, in terms very 
similar to the duty of care obligation included in the 2001 Act: see Andrew Thelander, ‘Positive Concepts 



Chapter 2: Development of Animal Protection Regulation in Australia and Queensland 
 
 

62 
 

• a significant increase in penalties for the cruelty offence, from a maximum $1500 

fine and/or six months imprisonment under the 1925 Act to a maximum $75 000 

fine or two years imprisonment under the 2001 Act; 

• the incorporation of codes of practice, particularly for farm animals (under 

regulations);111 

• an exemption from prosecution for the cruelty and breach of duty of care offences 

provided there is compliance with a code of practice; and 

• the introduction of Animal Welfare Directions, a tool allowing for enforceable 

instructions to be given to a person in charge of an animal to comply with their 

statutory obligations, and ‘aimed at being proactive, preventing a potential animal 

cruelty offence from occurring, or resolving an existing problem’.112 

 

Each of these aspects of the legislation will be considered in more depth in Chapters 5 

and 6.  For now, it is important to note the trajectory in the expression of animal protection 

standards over time in Queensland.  The first legislation, consistent with its colonial 

origins, established in terse terms a template of general duty or principle-based standards 

grounded in criminal law.  A command-and-control model of regulation was established, 

even if the state ceded some authority to RSPCA Queensland in the area of enforcement.  

Recently, positive obligations have been consolidated and more clearly articulated 

through the introduction of a duty of care.  This duty takes the form of a principle-based 

or general standard, although it is narrowed by inclusion of the Five Freedoms as key 

reference points. 

 

                                                 
in Legislative Reform’ in Proceedings of the Animal Welfare Conference (Queensland Department of 
Housing and Local Government, 8-9 June 1991) 18.  
111 Farming industry attitudes to codes of practice seemed to shift dramatically between the mid-1980s 
and the early 1990s, when their adoption under legislation in Queensland was first proposed.  For 
example, grazing animal farmers in 1985 were expressing the view that ‘codes of conduct are not 
necessary for the grazing animal industry since it operates well, and has done so for many years without 
any such code in place’: W J Peart, ‘Codes of Conduct for Grazing Animal Welfare: The Graziers’ View’ 
in Brian L Moore and Peter J Chenoweth (eds), Grazing Animal Welfare Symposium (Australian 
Veterinary Association (Queensland), 1985) 171, 173.  By 1991 the United Graziers’ Association was 
arguing that ‘[i]n our view, the correct strategy is to use the Codes of Practice as a guideline, with the 
Codes tied to legislation’: Jan Joyce, ‘Animal Welfare – The Graziers’ Perspective’ (Proceedings of the 
Animal Welfare Conference, Queensland Department of Housing and Local Government, 8-9 June 1991) 
57. 
112 Emmerson, above n 90, 32. 
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Exemptions from the application of the general duties have been refined over time, now 

reflected in detailed codes of practice for farm animals.  These developments allow for a 

shift in regulatory approach.  Codes of practice for farm animals provide opportunities 

for the adoption of prescriptive and performance-based standards, as well as general duty 

standards, and open the door to a shift away from command-and-control regulation to 

strategies such as co-regulation.113  Notably, the purported embrace of changed strategies 

has focussed on farm animal protection, with regulation of companion animal protection 

remaining largely consistent with the 19th century British approach, canvassed earlier in 

this chapter. 

 

VI CONCLUSION 

 

This chapter has provided a brief account of changing attitudes to the treatment of animals 

in 18th and 19th century Britain, tracing the effects of change through to the first UK 

animal protection legislation in 1822 and beyond into the law of the Australian colonies.  

By the early part of the 20th century a number of key facets of animal protection regulation 

were established: the adoption of the generic ‘no unnecessary suffering’ standard in 

assessing the allowable extent of cruelty to animals; the use of exemptions to the generic 

prohibition against cruelty; the imposition of duties to provide for the needs of an animal; 

and the establishment of one of the key institutional actors in the animal protection field, 

the RSPCA.  As well, the Australian colonies faithfully reproduced an understanding of 

the legal status of domesticated animals as grounded in personal property.  Each of these 

facets of animal protection has proven to be enduring, helping to define the nature and 

limits of contemporary regulation. 

 

The key standards of animal protection regulation established during the 19th and early 

20th centuries reflect, by and large, the contemporary orthodox understanding of the 

significance of animal interests.  Given the enduring nature of these standards, Chapter 3 

analyses the justifications for persisting with them.  Are there grounds on which these 

prevailing standards should be called into question and, if so, what are some alternatives?  

                                                 
113 Co-regulation is a hybrid form of conventional state regulation and self-regulation: see Freiberg, above 
n 34, 31.  For further consideration see Chapter 6 at 223-7; Chapter 7 at 271-2. 
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What implications does an ethical critique of prevailing animal protection standards have 

for regulation in this area? 



 
 

CHAPTER 3 

SETTING THE REGULATORY CONTEXT: NORMATIVE FOUNDATIONS 

FOR STANDARDS AND STANDARD-SETTING IN ANIMAL PROTECTION 

 

I INTRODUCTION 

 

This chapter provides the ethical context within which regulation of animal protection 

occurs.  The purpose of this chapter is to clarify the normative basis of animal protection 

and to trace this through to the legal classification of animals.  The chapter therefore 

directly addresses my research question of how the purposes of the regulation of the 

protection of companion and farm animals are framed.  If regulatory standards include 

the norms around which a regulatory regime is organised,1 this chapter analyses and 

critiques the key governing norm in animal protection, the idea that we owe a duty of 

humaneness to animals.  This ethic of humaneness provides the reference point for 

standards and standard-setting in animal protection in Queensland.  Subsequent chapters 

explore how this ethic is translated into legislative duties and more detailed delegated 

standards and guidelines.  This chapter argues that this ethic fails to reflect a defensible 

understanding of what we owe to animals, drawing into question the normative 

persuasiveness of prevailing standards and standard-setting in animal protection. 

 

At common law, domesticated animals have long been classified as personal property, as 

shown in Chapter 2.  Despite this, the existence of animal protection legislation in all 

Australian jurisdictions, including in Queensland, suggests that animals have greater 

moral significance than their formal legal classification as personal property might 

suggest.  Contrary to an understanding of animals as mere objects, even those 

philosophers who are most sceptical about an expansive moral standing for animals 

accept that the imposition of gratuitous suffering on an animal is wrong.  However, with 

the possible exception of companion animals, where duties of care are legislatively 

imposed on animal guardians in some jurisdictions, including in Queensland, the law 

generally goes no further than protection against gratuitous cruelty.  And it may even fall 

                                                           
1 Colin Scott, ‘Standard-Setting in Regulatory Regimes’ in Robert Baldwin, Martin Cave and Martin 
Lodge (eds), The Oxford Handbook of Regulation (Oxford University Press, 2010) 104, 104. 
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short of this standard when the issue of what constitutes a ‘good reason’ for imposing 

suffering on an animal is closely examined. 

 

If the prevailing regulatory position for almost all animals is no more than that they 

deserve protection against gratuitous cruelty and the benefit of a qualified duty of care, it 

is clear that the orthodox understanding of the moral significance of animals is a narrow 

one.  But this position invites questions about where the line should be drawn.  Why and 

to what extent do animals deserve protection from suffering?  Why and to what extent do 

they deserve the opportunity to live a fulfilling life in accordance with their capabilities?  

On what basis should some animals be singled out for greater protection than others?  

This chapter will consider some of the major contemporary contributions examining these 

questions, and the ways in which these can inform an understanding of the legal status of 

animals and standards for their protection.2 

 

The normative question of what is owed to animals animated the political movement 

which led to the passage of the first animal protection legislation in the United Kingdom 

(UK) in the early 19th century, and subsequently Australia, as shown in the previous 

chapter.  Chapter 2 previewed the argument that the answer to the question of what is 

owed to animals has not changed significantly over time, at least as reflected in animal 

protection legislation, the legal status of animals as property, and the humane ethic which 

the law reflects.  This chapter builds on Chapter 2 and advances my overall thesis by 

situating the contemporary animal protection regulatory regime, including the prevailing 

legal status of animals, in a wider ethical context.   I review the literature in animal ethics 

and link this with the literature on debates about the legal status of animals.  Much conflict 

in the animal protection field about the detail of regulation, including in standard-setting 

and implementation, is a proxy for disagreement about the obligations properly owed to 

animals by humans and whether these obligations are adequately reflected in regulatory 

                                                           
2 The focus on contemporary contributions reflects the broadening of the debate over the past few 
decades.  As Singer states, ‘[t]he most obvious difference between the current debate over the moral 
status of animals and that of thirty years ago is that in the early 1970s, to an extent barely credible today, 
scarcely anyone thought that the treatment of individual animals raised an ethical issue worth taking 
seriously’: Peter Singer, ‘Animal Liberation at 30’, New York Review of Books (online), 15 May 2003 
<http://www.nybooks.com/articles/2003/05/15/animal-liberation-at-30/>.  For an historical account of 
Western philosophical thinking about the moral status of animals, see Gary Steiner, Anthropocentrism 
and Its Discontents: The Moral Status of Animals in the History of Western Philosophy (University of 
Pittsburgh Press, 2005).  

http://www.nybooks.com/articles/2003/05/15/animal-liberation-at-30/
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form.  When assessing regulatory forms of animal protection it is therefore important to 

be clear about the nature of the ethical arguments which can be made about the treatment 

of animals and the associated legal status of animals. 

 

In Part II of this chapter I explain three concepts commonly employed in ethical and legal 

arguments about the significance which ought to be accorded to animals: speciesism, the 

principle of equal consideration, and the argument from marginal cases.  Part III provides 

an overview of some of the key ethical accounts of the obligations we owe to animals, 

beginning with the prevailing ethic of humaneness.  Given the limited, instrumental 

nature of this ethic, alternative possibilities suggesting a greater moral significance for 

animals are addressed.  Part IV identifies the ways in which the ethical arguments and 

concepts considered in the previous parts can provide a rationale for legal responses to 

how we should conceptualise animals.  In practice, both the legal conception of animals 

as personal property and the associated ethic of humaneness remain durable, despite their 

flaws.  Importantly, they provide the normative foundations for the standards and 

standard-setting processes which are considered in depth in Chapters 5 and 6.  

 

II BACKGROUND ASSUMPTIONS AND KEY CONCEPTS 

 

This chapter assumes, without examining or defending this assumption in any depth, that 

animals are worthy of some moral consideration.  Animal protection legislation in 

Australia reflects at least a limited recognition of the moral significance of animals.  This 

recognition extends to wider policy contexts.  For example, the Australian Animal 

Welfare Strategy, the Commonwealth Government’s now-defunct blueprint for the future 

development of animal protection law and practice in Australia, applied to ‘all sentient 

animals – that is, those with a capacity to experience suffering and pleasure.  Sentience is 

the reason that welfare matters’.3  

 

                                                           
3 Commonwealth, Department of Agriculture, Fisheries and Forestry (DAFF (Cth)), Australian Animal 
Welfare Strategy and National Implementation Plan 2010-2014 (2011), 6 
<http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-
national-implementation-plan-2010-14>. 

http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-national-implementation-plan-2010-14
http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-national-implementation-plan-2010-14
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The Commonwealth Government’s emphasis on sentience was no accident.  It reflected 

a central justification for according any moral status at all to animals.4  Since animals 

have conscious awareness – that is, they experience feelings of pain and pleasure – they 

have an interest in avoiding suffering.5  There can be disagreement about the nature of 

animal sentiency, and how it compares with human sentiency.  However, if animals can 

suffer, it means that they have a claim to be recognised as beings worthy of moral 

consideration.  There is very limited support to be found in contemporary literature for 

the idea that even if animals are sentient they nonetheless are undeserving of any moral 

consideration.6  There is even less support for the idea that animals are not sentient at all,7 

even if debate continues on where to draw the boundary on what constitutes an ‘animal’.8  

A key issue explored in this chapter, then, is not whether animals are deserving of any 

moral consideration, but rather how narrow or expansive that consideration ought to be, 

and how this might be reflected in the regulation of the protection of companion and farm 

animals.  

 

Before addressing moral and legal theories of the status of animals, three key inter-related 

concepts need to be explained: speciesism, the principle of equal consideration of interests 

and the argument from marginal cases (AMC).  These concepts underpin, to a greater or 

lesser extent, some of the most prominent theories of the moral status of animals and, 

usually implicitly, theories of the legal status of animals.  

                                                           
4 For an excellent account of the moral significance of sentiency, and of the broader issue of whether 
animals matter at all morally, see Robert Garner, Animal Ethics (Polity Press, 2005) 24-43, 70-3. 
5 ‘Sentient’ animals are ‘animals endowed with any sorts of feelings: (conscious) sensations such as pain 
or emotional states such as fear or suffering’: David DeGrazia, ‘The Ethics of Animal Research: What are 
the Prospects for Agreement?’ in Susan Armstrong and Richard G Botzler (eds), The Animal Ethics 
Reader (Routledge, 1st ed, 2003) 252, 253.  The Commonwealth Government adopted a similar definition, 
accepting that sentient animals are ‘those with a capacity to experience suffering and pleasure’, and that 
‘sentience implies a level of conscious awareness’: DAFF (Cth), above n 3, 10. 
6 Garner, above n 4, 14-16.  
7 Carruthers has suggested animals lack ‘consciousness’ in the sense of perceiving pain in the way 
humans do, but has accepted that this is a controversial assumption which may turn out to be wrong: Peter 
Carruthers, The Animals Issue (Cambridge University Press, 1992) 192-3. Indeed, it has been 
persuasively argued that on this point Carruthers is, on the available empirical evidence, clearly wrong: 
see David DeGrazia, ‘Animal Ethics around the Turn of the Twenty-first Century’ (1998) 11 Journal of 
Agricultural and Environmental Ethics 111, 118.  
8 For a critical account of boundary setting, both as between human and animal and between animals, see 
Marie Fox, ‘Re-thinking Kinship: Law’s Construction of the Animal Body’ (2004) 57 Current Legal 
Problems 469. 
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A Speciesism and the Principle of Equal Consideration 

 

Speciesism is analogous to racism and sexism.  It refers to an arbitrary, irrational and 

morally unjustifiable preference for the interests of humans over animals on the basis of 

species.  The concept, first articulated by Richard Ryder in 1975,9 has since been adopted 

by many animal philosophers, in particular by Peter Singer.10  Speciesism challenges the 

assumption that membership of the human species, by itself, bestows a moral superiority 

on humans: 

 
Racists violate the principle of equality by giving greater weight to the interests of members of their 

own race when there is a clash between their interests and the interests of those of another race.  

Sexists violate the principle of equality by favoring the interest of their own sex.  Similarly, 

speciesists allow the interest of their own species to override the greater interests of members of 

other species.  The pattern is identical in each case.11 
 

Both utilitarian and animal-rights theories suggest that the principle of equal 

consideration of interests (or inherent value) should be applied to animals.12  A virtue of 

this principle is that it provides a rational basis for balancing interests, and is ‘blind’ to 

species membership, mitigating against the bias which otherwise inevitably arises when 

humans ‘balance’ their interests with those of animals.  Instead, judgments are made 

across species, with individuals accorded interests (or rights) which are not contingent on 

species membership but on underlying characteristics, such as sentiency.  Strictly applied, 

the principle might rule out many of the ways in which animals are used today to further 

human interests, including for food and entertainment.  However, the principle cannot, 

                                                           
9 Richard D Ryder, Victims of Science (Davis-Poynter, 1975) 16. 
10 The concept has now become so well-established that a definition is included in the Macquarie 
Dictionary (‘human discrimination against other animal species, especially in regard to the exploitation of 
certain animals for human benefit’): Susan Butler (ed), Macquarie Dictionary (Macquarie Library, 4th ed, 
2005) 1355. 
11 Peter Singer, Animal Liberation (Ecco, revised ed, 2002) 9. 
12 DeGrazia, above n 7 at 112, suggests that ‘[b]oth extend to animals a principle of equal consideration.  
Any such principle requires that we (in some significant way) give equal moral weight to comparable 
interests, regardless of who has those interests.  Utilitarianism counts equally the interest of everyone who 
has interests, including sentient animals, in stating that we must maximize good consequences.  An 
animal-rights view (as philosophers understand the term) protects human and animal interests somewhat 
more rigorously, generally resisting the sacrifice of particular individuals in the name of the common 
good’.  In a rights-context the principle is more precisely expressed as respect for the inherent value of an 
individual, with this inherent value grounding an equal moral right against being harmed: see Tom Regan, 
The Case for Animal Rights (University of California Press, 1983) 276-9.  
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by itself, establish a case for a change in status for animals.  This is because, as Garner 

points out, ‘the principle provides no content to the term “interests”’.13  The principle 

does not suggest that humans and animals should be treated equally.  The interests of 

humans and animals differ, so that, for example, humans may have an interest in a claim 

to free speech that is obviously not shared by animals. 

 
B The Argument from Marginal Cases 

 
 

A common intuitive response to the charge of speciesism and the application of the 

principle of equal consideration is to state that humans and animals differ from each other 

in ways that men and women, or people of different races, do not, and that it therefore 

cannot be prejudicial or morally unsound to treat animals in ways inconsistent with the 

requirements of these doctrines.14  An answer to such intuitive responses is provided by 

the AMC, which has been described as ‘the central argument for the animal rights/animal 

welfare perspectives’.15  The AMC purports to provide a rational account, based on a 

form of syllogistic reasoning, of why the interests of humans and members of other 

species are worthy of equal moral consideration.  A simplified summary of the AMC is 

as follows: 

 

1. Members of species other than humans have important interests, given their 

sentiency, such as an interest in avoiding pain and suffering, and an interest in 

seeking pleasure.  

2. Some humans, such as infants or the severely intellectually impaired (the so-called 

‘marginal cases’), lack fully developed human capacities (such as self-

                                                           
13 Garner, above n 4, 21. 
14 See, for example, Peter Singer and Richard Posner, ‘Dialogues: Animal Rights’, Slate (online), 12 June 
2001 <http://www.slate.com/id/110101/entry/110129/>.  Posner states that ‘I do not agree that we have a 
duty to (the other) animals that arises from their being the equal members of a community composed of 
all those creatures in the universe that can feel pain, and that it is merely “prejudice” in a disreputable 
sense akin to racial prejudice or sexism that makes us “discriminate” in favor of our own species’.  For a 
sample of common critiques of speciesism see Donald Graft, ‘Against Strong Speciesism’ (1997) 14 
Journal of Applied Philosophy 107, 107. 
15 Elizabeth Anderson, ‘Animal Rights and the Values of Nonhuman Life’ in Cass R Sunstein and Martha 
C Nussbaum (eds), Animal Rights: Current Debates and New Directions (Oxford University Press, 
2004) 277, 279. 

http://www.slate.com/id/110101/entry/110129/
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consciousness, purposiveness, etc), only possessing interests comparable to 

members of some species other than humans. 

3. Even in the absence of fully developed, distinctive human capacities, such 

‘marginal’ humans enjoy certain rights and demand equal consideration. 

4. If some sentient animals have similar capacities as these humans, why should their 

interests not also be regarded as deserving of equal consideration?16 

 

Not surprisingly, the AMC has proven to be a highly controversial doctrine, attracting 

criticism from a range of perspectives.  For example, the concern has been expressed that 

it opens up the possibility of arguing for the exclusion of some humans from our moral 

consideration, rather than the inclusion of some animals.  The argument here is that there 

are significant differences between ‘categories’ of humans (those with fully developed 

capacities and those who are ‘marginal’), such that it is rationally permissible to exploit 

animals (eg in animal experimentation), only so long as it is accepted that ‘marginal 

humans’ may be exploited in the same way.17  A straightforward response to this 

argument is to focus on intent: the point of the AMC is to provide a coherent basis for 

improving the status of animals, not to diminish the status of humans. 

 

Another criticism is that the AMC overlooks the significance of species membership, 

whether from a kinship perspective (the fact that we are more emotionally attached to 

members of our own species),18 or from a perspective which emphasises the importance 

of social context and social relations in determining how we respond to each other and to 

animals.19  The problem with such accounts, however, is the arbitrary nature of the 

drawing of boundaries between animals and humans that they require.20 

                                                           
16 For a fuller summary, see Daniel A Dombrowski, ‘Is the Argument from Marginal Cases Obtuse?’ 
(2006) 23 Journal of Applied Philosophy 223, 223-4.  It should be noted that different versions of the 
AMC are relied on by rights and utilitarian philosophers respectively, with my summary seeking to 
capture the essence of the AMC.  For more nuanced accounts of the AMC, see Dombrowski; Evelyn B 
Pluhar, Beyond Prejudice: The Moral Significance of Human and Nonhuman Animals (Duke University 
Press, 1995). 
17 For a detailed account of such an argument see Richard G Frey, Rights, Killing and Suffering 
(Clarendon Press, 1983). 
18 Garner, above n 4, 59. 
19 Anderson, above n 15.  
20 As Dombrowski suggests, ‘[o]ne of the problems with the criticisms of the AMC offered by Anderson 
[is that she places] too much importance on actually existing moral communities and their ability to 
legislate into existence moral boundaries; ideal moral communities as discovered by rational analysis (eg 
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The AMC, then, continues to be significant.  The criticisms made of it do not necessarily 

stand up to close scrutiny,21 and it underpins two of the most prominent theories 

suggesting the need for a stronger conception of the moral significance of animals, 

Singer’s utilitarianism and Regan’s case for animal rights, considered in the next part.  

 

III THE MORAL SIGNIFICANCE OF ANIMALS 

 

Cass Sunstein, in his introductory essay in Animal Rights: Current Debates and New 

Directions, suggests that ‘in at least some sense, almost everyone believes in animal 

rights.  The real question is what that phrase actually means’.22  This part pursues an 

answer to this question, starting with the status quo, an ethic of humaneness.  This ethic 

underpins contemporary standards for the protection of animals, including companion 

and farm animals, and governs the orientation of most participants in standard-setting 

processes.  Some challenges to the prevailing understanding of the moral significance of 

animals are then canvassed.  This consideration is important because if the ethic of 

humaneness is vulnerable to challenge, this necessarily implies that prevailing standards, 

and underlying assumptions in standard-setting processes, are also open to question.   

 

A The Status Quo: Limited Moral Significance for Animals 

 

The orthodox understanding of the moral significance of animals is centred on the idea 

of the ‘humane’ use of animals.  On this account, animals should not be subjected to 

gratuitous cruelty or neglect, since it is clear that animals are sentient and experience pain.  

However, while animals ought to be treated humanely, the needs of humans, as higher 

level autonomous beings, must prevail where they conflict with the needs of animals.  

                                                           
through consideration of the AMC) are ignored or denigrated.  The danger here is that this view could 
lead to the reification of certain traditional prejudices’: above n 16, 229. 
21 For a very useful summary of the full range of criticisms, and their rebuttal, see Garner, above n 4, 57-
65.  See also Dombrowski, above n 16.  Garner observes that ‘[t]he debate about the argument from 
marginal cases has . . . continued to rage in the pages of philosophy journals with little sign of resolution 
either way’: Robert Garner, A Theory of Justice for Animals: Animal Rights in a Nonideal World (Oxford 
University Press, 2013) 151.  Garner concludes that ‘[t]here is a case, however, for discarding the AMC 
as a central plank of the animal rights argument, on the grounds that it is intuitively problematic, 
unnecessary, and probably underestimates the degree to which marginal humans are regarded in practice 
as having an inferior moral status to other humans’: at 161. 
22 Cass R Sunstein, ‘Introduction: What are Animal Rights?’ in Cass R Sunstein and Martha C Nussbaum 
(eds), Animal Rights: Current Debates and New Directions (Oxford University Press, 2004) 3, 4. 
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Francione summarises this orthodox position in terms of a ‘general moral theory’ of 

animal welfare: 

 
Animal welfare, understood in a very broad sense, is the view that it is morally acceptable, at least 

under some circumstances, to kill animals or subject them to suffering as long as precautions are 

taken to ensure that the animal is treated as ‘humanely’ as possible.  That is, an animal welfare 

position generally holds that there is no animal interest that cannot be overridden if the consequences 

of the overriding are sufficiently ‘beneficial’ to human beings.23 
 

This definition begs the question: Why is it that human interests should inevitably prevail 

over animal interests?  One of the most significant justifications for such an outcome is 

provided by social contract theory, with its emphasis on rationality.24 

 

Immanuel Kant’s highly influential theoretical work on morality and ethics rejects the 

idea that animals have any moral standing in their own right, so that no direct duties are 

owed to them.  Instead, human treatment of animals is significant only to the extent that 

it may be a marker of moral character: 

 
So far as animals are concerned, we have no direct duties as animals are not self-conscious, and are 

there merely as a means to an end.  That end is man . . . If a man shoots his dog because the animal 

is no longer capable of service, he does not fail in his duty to the dog, for the dog cannot judge, but 

his act is inhuman and damages in himself that humanity which it is his duty to show towards 

mankind . . . He who is cruel to animals becomes hard also in his dealings with men.25 
 

Kant’s position turns on an understanding of humans as having intrinsic moral worth, 

based on their possession of rationality, reflected in the ability to make judgments.  On 

the other hand, animals, lacking rationality, are not able to exercise free will in the same 

way.  The absence of free will in animals means that they cannot possess moral standing 

                                                           
23 Gary L Francione, Animals, Property and the Law (Temple University Press, 1995) 6 (emphasis in 
original). 
24 Although social contract theory has been most concerned with matters of political philosophy, it is ‘in 
principle, capable of deriving general principles of morality, and not simply principles relating individuals 
to basic societal structures’: Mark Rowlands, ‘Contractarianism and Animal Rights’ (1997) 14 Journal of 
Applied Philosophy 235, 236. 
25 Immanuel Kant, Lectures on Ethics – Duties Towards Animals and Other Spirits (Harper & Row, trans-
lation published 1963) 239-40, cited in Simon Brooman and Debbie Legge, Law Relating to Animals 
(Cavendish, 1997) 100.  For similar sentiments expressed by John Locke, see Regan, above n 12, 409. 
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in their own right.  This way of thinking about animals retains some contemporary 

theoretical currency through the work of Peter Carruthers, although he extends the basis 

for an indirect duty to animals to include a concern for the distress caused to other humans 

– animal lovers – when animals are cruelly treated.26 

 

A problem with the Kantian position, exemplified by Carruthers, is that it is not clear why 

abusing animals should be a marker of poor character at all, if it is considered irrelevant 

that an animal has a direct interest in not being harmed.27  Significantly, the most 

influential contractarian philosopher of modern times, John Rawls, takes a broader 

approach to the moral significance of animals.  However, he does so in a context in which 

animals are excluded from any claims to justice.  Like Kant, and Hobbes and Locke before 

him, Rawls sets up the social contract as one freely entered into by rational persons with 

the capacity for moral choice.  By necessity, this must exclude animals: 

 
On what grounds then do we distinguish between mankind and other living things and regard the 

constraints of justice as holding only in our relations to human persons? . . . Moral persons are 

distinguished by two features: first they are capable of having (and are assumed to have) a 

conception of their good (as expressed by a rational plan of life); and second they are capable of 

having (and are assumed to acquire) a sense of justice, a normally effective desire to apply and act 

upon the principles of justice, at least to a certain minimum degree.28 
 

Despite animals being incapable of entering into a contract with humans in any 

meaningful way, Rawls nonetheless argues that animals have moral significance in their 

own right, since their ‘capacity for feelings of pleasure and pain and for the forms of life 

of which animals are capable clearly impose duties of compassion and humanity in their 

case’.29 

 

                                                           
26 Carruthers, above n 7, 194. 
27 See Garner, above n 4, 41-2.  See also Robert Nozick, Anarchy, State and Utopia (Basic Books, 
1974) 35-6.  
28 John Rawls, A Theory of Justice: Original Edition (Harvard University Press, 2005) 505. 
29 Ibid 512. 
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Excluding animals from claims to justice, including a basic entitlement not to be 

mistreated,30 while allowing them a moral significance requiring ‘duties of compassion 

and humanity’, provides a clear theoretical foundation for the animal welfare paradigm, 

with its focus on humane treatment.  This rationale underpinned the first animal protection 

legislation passed in the UK in the early 19th century, as shown in Chapter 2.  This 

orthodox understanding of the obligations owed by humans to animals continues to 

inform contemporary legislation in Queensland, including the two key standards set out 

in s 17 (duty of care) and s 18 (prohibition against cruelty) of the Animal Care and 

Protection Act 2001 (Qld).  Similarly, standard-setting processes for farm animals are 

dominated by regulatory actors who adopt an instrumental understanding of the worth of 

animals consistent with this ethic, explored in depth in Chapters 4 and 6. 

 

B Re-thinking the Moral Significance of Animals 

 

Even if it may not be possible to come to any prescriptive, all-embracing conclusions 

about the way we should conceptualise our relationship with animals, including  

in law, we can conclude with considerable confidence that prevailing approaches rest on 

unsustainable theoretical foundations.  There is a rich literature challenging the status quo 

position of limited moral significance for animals.  This section considers two of the main 

contributions, utility and rights-based accounts respectively, as well as a revised social 

contract theory and, briefly, alternative accounts less abstract and less universal in nature.  

All of these accounts challenge the prevailing ethic of humaneness.  To the extent that 

they are persuasive they must therefore also undermine prevailing approaches to 

standards and standard-setting for animal protection, given their grounding in this ethic.  

 

Peter Singer draws on the legacy of Jeremy Bentham and John Stuart Mill to advance a 

utilitarian theory of how we should treat animals.  Sometimes misunderstood as endorsing 

an animal welfare perspective, Singer’s ethical critique of speciesism, based on 

preference utilitarianism, undermines prevailing animal welfare conceptions of the moral 

significance of animals.  

                                                           
30 Martha C Nussbaum, ‘Beyond “Compassion and Humanity”’ in Cass R Sunstein and Martha C 
Nussbaum (eds), Animal Rights: Current Debates and New Directions (Oxford University Press, 
2004) 299, 302. 
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For Singer, humans and animals alike, as sentient beings, have the capacity to suffer 

and/or to experience enjoyment or happiness.  This in turn entitles them to equal moral 

consideration.  His argument is not, for example, that the capacity of a particular human 

and a particular animal to suffer is the same.  He cautions that great care needs to be 

exercised when comparing the interests of different species, acknowledging that the 

mental capacity of humans can lead them to suffer more than animals in particular circum-

stances.  Rather, an assessment needs to be made of the extent to which each suffers, with 

priority given to relieving the greater suffering.31  In a situation of competing interests, 

this requires an aggregation of preferences, with the better outcome being that which 

maximises satisfaction.  Singer’s approach is more subtle than a classical utilitarian 

approach – which provides little guidance as to the content of pain and pleasure and 

applies the balancing act impersonally – since it turns on a subjective expression of 

preference by individuals (eg a preference to go on living).32  

 

Singer argues that if, after aggregating preferences, we apply the equal consideration test 

to a range of human practices involving animals, those practices ought to be discontinued.  

This is most clearly the case where the human interest is characterised by Singer as trivial 

and the collective suffering of animals significant, such as reflected in eating meat from 

animals confined in factory farms, and the wearing of fur.33 

 

The criticisms of utilitarian conceptions of the moral significance of animals are the same 

as those that can be made of utilitarianism more broadly, with two key criticisms 

considered here.34 

                                                           
31 Singer accepts that precision is not possible here, but argues that this does not matter, given that in most 
situations the distinction between trivial human interests and substantial animal suffering is clear enough: 
Peter Singer, Practical Ethics (Cambridge University Press, 3rd ed, 2011) 52-3.  
32 See Singer, ibid, for an extended account. See also Garner, above n 4, 88-90; Regan, above n 12, 206-8. 
33 Meat-eating may be justifiable for Inuit, where the choice is to kill animals for food or starve, but 
cannot be justified in industrialised cultures, where eating animals is a luxury: Singer, above n 31, 54.  
The utilitarian position in relation to some other uses of animals is less clear-cut.  Animal 
experimentation, argues Singer, might be justified in some circumstances, at least in theory, since ‘if one, 
or even a dozen animals had to suffer experiments in order to save thousands, I would think it right and in 
accordance with equal consideration of interests that they should do so’: at 57.  
34 For a succinct summary of criticisms, see Garner, above n 4, 89-95. 
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First, how do we accurately measure pleasure and pain, even if we can define them 

clearly, and then balance these up in cases of conflict?35  Even if Singer’s more 

sophisticated preference utilitarianism is relied on, how do we measure the content of 

preferences?  Is it correct to suggest, as Singer does, that a preference for eating meat is 

‘trivial’, given the significance of ‘food as pleasure’ in contemporary Western cultures?36 

 

Second, a commitment to sum-ranking or preference aggregation ‘has no way of ruling 

out in advance results that are extremely harsh toward a given class or group’.37  Prima 

facie, it is not possible to rule out, in advance of understanding the consequences, the use 

of animals in a variety of exploitative settings.  In the case of ceasing to eat meat, for 

example, abolition would cause substantial social and economic upheaval.  Trying to 

assess the balance of preferences between those of humans in favour of eating meat, 

against the combined preferences of humans opposed to eating meat and of animals 

‘remains cloudy at best’.38  At the heart of this criticism is the concern that on any 

utilitarian analysis significant interests of individual animals are always susceptible to 

being overridden by human interests, where enough humans may have their preferences 

restricted.  

 

If even a non-speciesist utilitarian account does not exclude the possibility of animal 

exploitation by humans, an animal rights perspective, by contrast, suggests that an animal 

(although not all categories of animal)39 has inherent value, as the ‘subject-of-a-life’, and 

should not be treated as a means-to-an-end.40  In order to determine whether an individual 

is inherently worthy of moral respect, there is a need to consider whether the subject-of-

                                                           
35 This question is a staple of standard-setting processes, particularly for farm animal protection, as shown 
in Chapter 6.  Chapter 6 addresses the sometimes contentious ways in which animal welfare science 
research is used to answer this question.  
36 Regan, above n 12, 220-21. 
37 Nussbaum, above n 30, 303. 
38 Regan, above n 12, 222-3. See also Garner, above n 4, ch 7. 
39 Adopting a deliberately conservative approach to knowledge of the capacities of animals, Regan limits 
his rights theory to mammals at least one year old: see Regan, above n 12, 77-8.  
40 If it is not already clear, the consideration here is of moral rights, not legal rights.  For a succinct 
discussion of some of the key differences between the two, see Regan, above n 12, 267-8 (moral rights 
are ‘universal’, legal rights are particular to a culture/society/country; moral rights are equal; and moral 
rights and legal rights are ‘created’ differently, with moral rights not created by a legislative body, such as 
a Parliament, or a judicial body, such as a court, even if moral and legal rights may sometimes overlap).  
Regan draws heavily on the work of Joel Feinberg to argue that rights are a form of valid claim, involving 
requirements on the part of another which they are capable of satisfying, and treatment from the other that 
is owed to the individual: at 271-4, 413 (endnote 9). 
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a-life criterion is satisfied.41  This is satisfied where an individual (human or animal) 

possesses a range of abilities, such as holding beliefs and desires; perception, memory 

and a sense of the future; an emotional life; preference and welfare interests; and the 

ability to initiate action and pursue a goal. 

 

Where these are shown, the individual (human or animal) is the subject-of-a-life, with 

inherent value.  Once it is established that an individual has inherent value, justice 

demands that they be treated with equal respect.  In other words, we need to consider 

humans and animals equally, where they both possess inherent value, with Regan 

implicitly relying on the AMC to ground this claim.  Regan places a great deal of 

importance on equal respect being a principle of justice.  In particular, he argues that it is 

not an act of kindness to treat animals well.  This is just sentimentalism, and suggests a 

moral superiority on the part of the party being kind.42 

 

What are the implications for the treatment of animals suggested by Regan’s insistence 

on rights for animals?  His account would rule out almost all prevailing exploitation of 

animals.  For example, Regan argues that raising animals and killing them for food are 

morally unjustified – farm animals have a right to life which is violated when humans kill 

them in the absence of an overriding need to do so (on the premise that humans do not 

need to eat meat in order to survive, not that the desire to eat meat is necessarily trivial).43 

  

Regan does concede that there may be some circumstances in which the rights of an 

animal may need to be overridden.  He gives the example of the life-boat scenario where 

the life of one of four fully functioning humans or of a dog must be sacrificed in order for 

the others to survive.  Regan argues sacrificing the dog is justified by the application of 

his rights theory, on the basis that the harm suffered by the dog must be less than the harm 

suffered by the loss of a human.44 

 

                                                           
41 Ibid 243-9. 
42 Ibid 198-9. 
43 Ibid 330-53. 
44 This is an application of what he terms the ‘worse-off principle’: see ibid 307-10, 324-5. 
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Regan’s approach is subject to criticism on all the same grounds, some persuasive and 

some not, as rights-based approaches have been criticised in other contexts.45  Rights are 

individual, formal and abstract.  They take no account of differing circumstances, cultures 

or traditions.  Further, given the universal, absolute nature of rights, how can conflicts 

between competing rights be resolved without lapsing into a utilitarian calculus?  In a 

human rights context, the criticism can be expressed in the following way: 

 
What do we do, for instance, in the event of right to property conflicting with a right to free 

movement?  Similarly, does the right to free speech extend to making racist comments that threaten 

the rights of those against whom the comments are directed?  In other words, how do we go about 

prioritizing rights?  Which are more important than others?46 
 

In the context of animals, Regan answers this criticism by recourse to principles such as 

the ‘worse-off’ principle, as illustrated above in the life-boat scenario, but this may not 

provide an answer where the rights at stake are more evenly balanced. 

 

Another criticism is that rights are generally only recognised once the acceptance of 

change has already been achieved.  In other words, social and political forces are much 

more important than abstract theories about rights.  Additionally, even where rights are 

formally recognised, they might not be respected in practice.  Moreover, there may be 

questions about who is actually able to enforce the rights in question.  Animals are 

themselves never able to individually assert their rights.  In many settings their use is 

institutionalised, such as farm animals in factory farms, overseen by complex corporate 

entities, so that it may be difficult to identify the persons against whom an animal’s claims 

should be asserted.47 

 

Beyond utilitarian and rights accounts challenging the ethical orthodoxy of animal 

welfare, what about contractarianism and its insistence on the need for ‘rationality’ to 

ground a claim to justice?  The exclusion of animals from Rawls’ contractarian account 

of justice, with its insistence on possession of the capacity for a sense of justice, 

                                                           
45 See Garner, above n 4, 96-101 for a lucid summary. 
46 Ibid 99. 
47 Ibid 101-2.  This criticism anticipates a particular problem identified by Francione, considered in Part 
IV below: the way in which animals are legally characterised as property. 
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considered above, has been subject to significant criticism, when assessed against the 

requirements of the AMC and the principle of equal consideration.  On what basis can 

children and severely intellectually impaired humans be included in the realm of moral 

personhood, and so benefit from principles of justice, if some animals possessing equal 

or greater capacities are excluded?48 

 

Rather than abandoning contractarian philosophy, some have argued that it can be 

expanded to include the interests of animals, the underlying premise being that 

contractarianism remains a powerful theory of justice, but one which could be 

strengthened by being more inclusive.  On a revised account of contractarianism, it does 

not matter that animals are not able to make decisions for themselves: 

 
All that is required . . . is a ‘thickening’ of the veil of ignorance so that the participants do not know 

whether they are going to be marginal humans or even whether they are going to be members of the 

human species at all.  As a result . . . the participants in the original position would adopt principles 

which would protect them if they turned out to be animals.49 
 

This approach means that the persuasiveness of expanded contractarian accounts, 

incorporating the interests of animals, turns on the persuasiveness of the underlying 

arguments, including speciesism, the AMC and the principle of equal consideration. 

 

Garner accepts the limitations of contractarianism for addressing the interests of animals 

but argues an alternative approach which is still grounded in the language of justice.  He 

characterises classical rights arguments for animals and the orthodox animal welfare ethic 

as reflecting the opposing poles of a spectrum.50  He then reconceptualises sentience and 

rights to develop an ‘ideal’ and ‘nonideal’ theory of animal rights.  The former accepts 

that animals may experience suffering in the same way as humans and are therefore 

entitled to a right not to suffer.  Ideally, though, animals are due more than this, including 

the right to continued life.  However, ‘this does not mean that the moral status of animals 

is equivalent to humans so that, to all intents and purposes, animals ought to be treated as 

                                                           
48 See, for example, Mark Rowlands, Animals Like Us (Verso, 2002) 44-8.  
49 Garner, above n 4, 85. 
50 Garner, above n 21, 163. 
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if they are persons’.51  While this distinguishes Garner’s ideal theory from abolitionist 

accounts such as that of Regan, it may still be too ambitious.  Garner emphasises that 

‘normative theorizing should not run too far ahead of what is likely to be politically and 

socially acceptable’.52  This provides the justification for a nonideal theory of animal 

rights, which would recognise a right for animals not to suffer, but not go as far as 

recognising a right to continued life. 

 

Garner’s approach is not as egalitarian as Regan’s rights theory.  However, Garner argues 

that an obligation to not impose suffering on animals, regardless of the actual or perceived 

human benefits of that suffering, would draw into question a range of contemporary 

practices with respect to animals, including a great many harmful farming practices (even 

if not necessarily forms of farming that do not impose suffering on animals).    

 

Despite the centrality of utilitarian and rights arguments to the progressive movement for 

improving the lives of animals, their pre-eminence has begun to be challenged in recent 

years.  One key criticism, applicable also to revised contractarianism, is that they are 

rational, abstract, universal moral theories ‘trying to corner the market on ethical insight 

with a single, overarching principle’.53  In this vein, James Rachels argues that assessing 

the moral significance of animals needs to be more nuanced than is allowed by the 

utilitarian and rights approaches, which suffer from the assumption that ‘the answer to 

the question of how an individual may be treated depends on whether the individual 

qualifies for a general sort of status, which in turn depends on whether the individual 

possesses a few general characteristics’.54  Rachels argues that a more contextualised 

understanding of the needs of different types of animals is required, rather than the all-

or-nothing approach of full recognition for animals with relevant ‘ethical super-qualities’ 

and marginalisation of those without.55  Instead, degrees of animal complexity need to be 

recognised, with treatment of different animals tied to this complexity. 

                                                           
51 Ibid 164. 
52 Ibid 166. 
53 DeGrazia, above n 7, 112. 
54James Rachels, ‘Drawing Lines’ in Cass R Sunstein and Martha C Nussbaum (eds), Animal Rights: 
Current Debates and New Directions (Oxford University Press, 2004) 162, 166-7. 
55 David DeGrazia has also argued that the moral status of animals should be a matter of degree, and 
argues that the principle of equal consideration can be applied in a way which is consistent with 
significant harms to animals, even if it still largely condemns much animal exploitation: David DeGrazia, 
‘Equal Consideration and Unequal Moral Status’ (1993) 31 Southern Journal of Philosophy 17. 
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A second important criticism of the application of abstract, universal theories to the 

position of animals, such as those grounded in utilitarianism and rights, is that they fail 

to comprehend the specificity of the relationship between humans and animals.  On this 

view, the source of our obligations towards animals is not abstract theory but our 

understanding of what it is to be a human being living with animals and what this social 

and cultural reality may require of our relationship with them.  By eschewing reliance on 

sentiment, empathy or kindness in grounding our responses to animals, rights-based and 

utilitarian accounts provide only an incomplete understanding of how we might best 

determine what we owe to animals.  What, then, might be other possibilities which are 

more complete? 

 

One alternative is ‘virtue ethics’, which suggests we should be concerned about how we 

treat animals because of their significance as members of a shared community, not 

because they have rights or interests in a formal sense.  On this approach, humans are part 

of a wider community which includes individual animals.  Poor treatment of animals, 

including eating them, is not wrong because it violates their rights or creates more 

suffering than pleasure gained.  Instead, the failing is that ‘in eating animals or using them 

in other harmful ways, we do not display the traits of character that kind, sensitive, 

compassionate, mature, and thoughtful members of a moral community should display’.56  

This argument resonates with the Kantian approach addressed above, but in a way which 

respects the individual claims of animals.  

 

A feminist critique similarly deconstructs the universal pretensions of rights and 

utilitarian accounts of the moral significance of animals.  For example, Mackinnon argues 

that just as ‘[p]eople dominate animals, men dominate women’.57  She argues that striving 

                                                           
56 Lori Gruen, ‘The Moral Status of Animals’ in Edward N Zalta (ed), The Stanford Encyclopaedia of 
Philosophy (2003, updated 2010) <http://plato.stanford.edu/entries/moral-animal/>.  See further Stephen 
R L Clark, The Moral Status of Animals (Clarendon Press, 1977); Cora Diamond, ‘Eating Meat and 
Eating People’ in Cass R Sunstein and Martha C Nussbaum (eds), Animal Rights: Current Debates and 
New Directions (Oxford University Press, 2004) 93.  A related approach, relying on the touchstone of a 
shared community but grounded in political theory, is to argue that some animals ought to be understood 
as citizens.  Domesticated animals, it is argued, are fully enmeshed in shared human-animal communities, 
with citizenship claims to justice and political representation: see Sue Donaldson and Will Kymlicka, 
Zoopolis: A Political Theory of Animal Rights (Oxford University Press, 2011). 
57 Catharine A Mackinnon, ‘Of Mice and Men: A Feminist Fragment on Animal Rights’ in Cass R 
Sunstein and Martha C Nussbaum (eds), Animal Rights: Current Debates and New Directions (Oxford 
University Press, 2004) 263, 264. 

http://plato.stanford.edu/entries/moral-animal/
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for rights for animals based on notions of formal equality is analogous to the approach 

taken by women in improving their position relative to men, and that such an approach is 

ultimately counter-productive, since recognition is always on the terms set by the 

dominant group.  A preferable approach for some feminists is application of an ethic of 

care, in which the relationship between humans and animals is built on empathy.  A 

related strand of theorising emphasises the significance of kinship as a means of 

understanding our relationship with animals.  While ideas of kinship can be used to 

exclude animals from our moral concern, on the basis that we are ‘emotionally attached 

to members of our own species’,58 the emergence of techno-scientific knowledge, 

including the extent of shared DNA between humans and other animals, and the creation 

of human-animal hybrids, provides a stronger basis for a more inclusive idea of kinship.59  

  

An important criticism of accounts turning on a ‘feminist ethic’ or on the idea of kinship 

is that they are ‘too vague to be practicable in decisions concerning animals’.60  Martha 

Nussbaum has developed a theoretical approach, the ‘capabilities approach’, which seeks 

to transcend both the impersonal, abstract nature of rights and utilitarianism, and the 

‘vagueness’ of relational accounts of the moral significance of animals.  The capabilities 

approach incorporates a relationship between humans and animals which recognises the 

need for animal flourishing (in all its diversity), and ‘does not operate with a fully 

comprehensive conception of the good, because of the respect it has for the diverse ways 

in which people choose to live their lives in a pluralistic society’.61  At the same time, it 

‘aims at securing some core entitlements that are held to be implicit in the idea of a life 

with dignity, but it aims at capability, not functioning’.62  Nussbaum draws explicitly on 

the importance Rachels attaches to levels of complexity in determining how an animal 

should be treated, and also on utilitarianism, to the extent that it identifies a sentience 

threshold for admission into the categories of animal which have an entitlement to justice. 

 

According to the capabilities approach, the focus should be on creating the conditions that 

allow an animal to flourish, according to the type of animal that it is.  Different animals 

                                                           
58 Garner, above n 4, 59. 
59 Fox, above n 8, 491-2.  
60 Josephine Donovan, ‘Animal Rights and Feminist Theory’ (1990) 15 Signs 350, 374. 
61 Nussbaum, above n 30, 307. 
62 Ibid. 
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flourish in different ways, and have different ends.  Some animals are more complex than 

others, so that a deprivation for one species is not a deprivation for another (a human not 

able to vote is deprived of a basic democratic right; the same cannot be said of a cow).  

All animals, Nussbaum argues, have a basic set of capabilities, which amount to 

entitlements, and their recognition will differ from species to species.  These include an 

entitlement to life, bodily health, bodily integrity, emotions, play, and control over one’s 

environment.  Because different animals exercise these capabilities in different ways, so 

how we treat different animals must vary accordingly.63 

  

With a focus on rights and utility, the literature review in this chapter largely reflects 

advances in thinking about human-animal relations made in the Anglo-American 

philosophical tradition.  More recently, ‘the status of animals has been given renewed 

attention and interpretation within continental theory and philosophy’.64  If thinkers such 

as Nietzsche, Heidegger, Derrida, Deluze and Levinas have provided a ‘far-reaching and 

profound critique of the virile Western humanistic subject’, then continental philosophy, 

it is argued, ought to have produced the ‘same results in the area of animal philosophy’.65  

However, a problem for continental philosophy has been that a ‘kind of implicit 

anthropocentrism is one of the chief blind spots of much of [this] philosophy’.66  Calarco 

argues, though, that the insights of contemporary continental philosophy can be used to 

expose those blind spots and to advance a new way of thinking about animals, including 

through a rejection of the anthropocentric human-animal binary and by working to build 

new concepts and practices.67 

 

In summary, the orthodox conception of the obligations we owe to other animals is 

grounded in an ethic of humaneness.  This is a flexible, highly instrumental ethic which 

                                                           
63 For critiques of the capabilities approach see Anders Schinkel, ‘Martha Nussbaum on Animal Rights’ 
(2008) 13 Ethics & the Environment 41; T J Kasperbauer, ‘Nussbaum and the Capabilities of Animals’ 
(2013) 26 Journal of Agricultural & Environmental Ethics 977; Garner, above n 21, 110-6. 
64 Edward Mussawir, Jurisdiction in Deluze: The Expression and Representation of Law (Routledge, 
2011) 58.  Atterton and Calarco acknowledge ‘that Continental philosophy has lagged behind its Anglo-
American neighbour on precisely these issues, despite its tendency to see itself in many ways as the more 
avant-garde, more radical, more politically engaged, and less philosophically naïve of the two’: Peter 
Atterton and Matthew Calarco (eds), Animal Philosophy: Ethics and Identity (Continuum, 2004) xv, xvi.  
65 Atterton and Calarco, above n 64, xv. 
66 Matthew Calarco, Zoographies: The Question of the Animal from Heidegger to Derrida (Columbia 
University Press, 2008) 13. 
67 Ibid 13, 136-49. 
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permits significant harm to be visited upon animals, short of gratuitous cruelty.  Animal 

protection legislation, from the first statute passed in the UK in the early 19th century 

through to contemporary Queensland legislation, reflects this ethic.  However, a diverse 

range of alternative perspectives suggests an enlarged understanding of what might 

properly be accorded to animals.  The next part of this chapter explores the legal 

dimensions of these ethical accounts, focussed on the legal status of animals.  This 

provides an understanding of what is taken for granted about the status of animals, and 

what possibilities are ruled out in advance, in the standard-setting processes addressed in 

subsequent chapters.  

 

IV THE LEGAL SIGNIFICANCE OF ANIMALS 

 

Part III identified some of the key ways in which the moral significance of animals might 

be understood.  This part seeks to address the question of the extent to which these 

accounts are reflected in law.  This part therefore marks a shift from a ‘conceptual 

literature that focuses on moral and politically normative criteria’ to matters of legal 

doctrine.68  This legal doctrine, in part, constitutes the background assumptions 

underpinning more specific standards and standard-setting processes (eg the legal 

categorisation of companion and farm animals as personal property).  Legal doctrine may 

also, though, itself be a source of standards.  For example, s 17 (duty of care) and s 18 

(prohibition of cruelty) of the Animal Care and Protection Act 2001 (Qld) operate as the 

key standards for companion animal protection, as shown in Chapter 5.  They reflect the 

outcome of a political process informed by a range of factors, including contemporary 

public debate, the wishes of special interest groups and broader socio-cultural and 

intellectual trends.  This part focusses on legal doctrine as background assumption, with 

subsequent chapters addressing standards and standard-setting processes, across legal and 

non-legal settings.69  Different accounts of the moral significance of animals, canvassed 

                                                           
68 Bronwen Morgan, ‘The Intersection of Rights and Regulation: New Directions in Sociolegal 
Scholarship’ in Bronwen Morgan (ed), The Intersection of Rights and Regulation: New Directions in 
Sociolegal Scholarship (Ashgate, 2007) 1, 5. 
69 This is consistent with Scott’s observation that a ‘wide range of different types of organisations are 
involved in setting regulatory standards, ranging between legislative bodies, government ministers and 
agencies, through to associations, private (and some public) standards institutes, and individual firms. 
Necessarily this creates a wide range of processes through which standards are set including the processes 
for making primary and secondary legislation, and for self‐regulatory and private standard‐setting’: Scott, 
above n 1, 112. 
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in Part III, are used to challenge the contemporary legal orthodoxy on the status of 

animals.  Importantly, those challenges rely, either explicitly or implicitly, on some of the 

key ethical arguments considered in Part III, as well as the key concepts identified in Part 

II – speciesism, the principle of equal consideration and the AMC.  

 

A The Status Quo: Limited Legal Protection of Animal Interests 

 

The prevailing legal recognition of the moral significance of animals is limited.  Animals 

are legally classified as property, with animal protection legislation constituting a 

constraint on how this property may be treated.  Despite the potential promise of such 

legislation to protect animals from cruelty, close examination of the way in which these 

laws are generally framed shows that, with the possible exception of companion animals, 

animals may suffer serious harm, so long as an overriding human interest can be 

identified.  Chapters 5 and 6 provide a Queensland-specific examination which bears out 

this general proposition.  Francione describes the legal manifestation of the animal 

welfare/humane treatment account of the moral significance of animals as ‘legal 

welfarism’, with four basic tenets: 

 
First, legal welfarism characterizes animals as the property of human beings . . . Second, legal 

welfarism interprets the property status of animals to justify the treatment of animals exclusively as 

means to human ends.  Third, legal welfarism provides that animal use is ‘necessary’ whenever that 

use is part of a generally accepted social institution.  Fourth, legal welfarism does not proscribe 

‘cruelty’ as that term is understood in ordinary discourse.  Rather, legal welfarism interprets ‘cruelty’ 

to refer to animal use that, for the most part, fails to facilitate, and may even frustrate, that animal 

exploitation.70 

 

Francione’s account of legal welfarism is bound up with the legal classification of animals 

as property.  Not surprisingly, then, Francione’s key response to the shortcomings of legal 

welfarism is to contend that the property status of animals should be abolished and that 

animals should be recognised as legal persons, an argument considered below.  First, 

though, can legal welfarism be defended, even if it falls short of paying due regard to the 

moral significance of animals?  In a United States context, Sunstein argues that existing 

                                                           
70 Francione, above n 23, 26. 
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animal protection legislation implies that ‘national law is committed to something not so 

very different from a bill of rights for animals’.71 

 

In making this argument, Sunstein is fully aware of the limitations of animal protection 

legislation (the significant exemptions and qualifications typical of such laws, especially 

with regard to the use of animals for food and for scientific research).  For Sunstein, 

though, an increased commitment to the enforcement of existing law could still achieve 

a great deal, regardless of claims for the recognition of ‘rights’ in a formal sense.72  In 

particular, in an argument which resonates in an Australian context, Sunstein argues that 

reforming the law of standing is warranted.  This would allow private actions to be 

brought on behalf of animals, helping to bolster enforcement.  This may be particularly 

significant in an era in which government is increasingly seeking to curtail and punish 

‘farm trespass’, restricting the investigative and reporting capacities of third parties 

concerned about the treatment of farm animals.73 

 

More trenchantly, Lovvorn argues that it is counter-productive to focus on ‘revolutionary’ 

legal change, such as abolishing the property status of animals and bestowing legal 

personhood on them.  He suggests that it ‘is an intellectual indulgence and a vice for 

animal lawyers [to be concerned] with the advancement of such impractical theories while 

billions of animals languish in unimaginable suffering’.74  Drawing on public opinion poll 

data, Lovvorn argues there is no widespread public support for radical legal change, but 

that there is support for addressing the gap between the promise of anti-cruelty legislation 

                                                           
71 Cass R Sunstein, ‘Can Animals Sue?’ in Cass R Sunstein and Martha C Nussbaum (eds), Animal 
Rights: Current Debates and New Directions (Oxford University Press, 2004) 251, 254.  A broadly 
similar argument has been made in a UK context: see Angus Nurse, ‘Beyond the Property Debate: 
Animal Welfare as a Public Good’ (2016) Contemporary Justice Review DOI: 
10.1080/10282580.2016.1169699. 
72 Sunstein, above n 71, 261. 
73 For a discussion of so-called ‘ag-gag’ laws see Chapter 4 at 128-9. 
74 Jonathan R Lovvorn, ‘Animal Law in Action: The Law, Public Perception, and the Limits of Animal 
Rights Theory as a Basis for Legal Reform’ (2006) 12 Animal Law 133, 139. 
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and its realisation, especially for farm animals.75  He argues for incremental reform, 

suggesting that ‘footsoldiers, not philosophers’ are required.76  

 

Lovvorn, like Sunstein, is essentially arguing for a more rigorous application of the 

animal protection model, in which farm animals in particular are granted greater 

protection.  His hostility towards theory, though, is misplaced.  First, it overlooks the 

extent to which the arguments of philosophers such as Peter Singer and Tom Regan 

stimulated a ground-swell of interest in the treatment of animals and broadly based 

campaigns for reform of the law, even if some of those campaigns subsequently provoked 

a measure of political backlash.  Second, as this chapter has shown, approaches to how 

we should think about animals are continually evolving and are by no means settled.  

Third, Lovvorn’s approach itself reflects a philosophical standpoint: one of pragmatism, 

in which small, achievable improvements for large numbers of animals are sought.  While 

such a position is defensible, it also must be acknowledged that it impliedly accepts the 

proposition that animals should be understood as having only limited moral significance. 

 

B Re-thinking the Legal Status of Animals 

 

There is now an extensive legal literature arguing the inadequacy of the prevailing legal 

status of animals.  For some, this is not a failure of the underlying model, but reflects 

shortcomings in fully realising the potential of existing regulation, for example through 

lack of enforcement.  For others though, it is the animal protection model per se that is 

flawed, requiring fundamental legal reform.  The problems begin with the way in which 

animals are legally classified.  Changing the legal status of animals would have significant 

implications for standards and standard-setting in a protection context.  It would imply 

more rigorous standards of protection consistent with an understanding of an animal as a 

sentient creature, rather than a ‘thing’.   

 

 

                                                           
75 Ibid 136-8.  Survey data and other research suggests a similar position in Australia: see Chapter 6 at 
184-5. 
76 Lovvorn, above n 74, 148.  Lovvorn argues that ‘the legal system actually works.  It may not work as 
quickly or effectively as some would like, but legal change rarely comes quickly.  It is important to 
remember that the law does not change society, society changes the law’: at 149. 
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1 Abolishing the Property Status of Animals 

 

For Francione, the legal categorisation of animals as property is fundamental to their 

exploitation by humans.  Animal protection legislation is based on an understanding of 

animals as commodities, and hinges on the general qualification of protection only against 

‘unnecessary’ harm.77  In balancing human and animal interests, the choice is pre-

determined by the very designation of animals as property, since it means that we start 

from a position of assuming that animals can be used for a variety of instrumental 

purposes: 

 
The property status of animals renders meaningless any balancing that is supposedly required under 

the humane treatment principle or animal welfare laws, because what we really balance are the 

interests of property owners against the interests of their animal property.  It is, of course, absurd to 

suggest that we can balance human interests, which are protected by claims of right in general and 

of a right to own property in particular, against the interests of property, which exists only as a means 

to the ends of humans.78 

 

In order to establish the basic premise that animals should not be conceptualised as 

‘things’ in law, Francione draws on the key concepts of speciesism,79 the principle of 

equal consideration,80 and the AMC.81  He places particular reliance on the rights theory 

of Tom Regan, arguing that it represents ‘a plausible account of animal rights against 

which we can compare legal efforts to protect animals’.82  Francione rejects the 

                                                           
77 Gary L Francione, ‘Animals: Property or Persons?’ in Cass R Sunstein and Martha C Nussbaum (eds), 
Animal Rights: Current Debates and New Directions (Oxford University Press, 2004) 108.  The language 
of ownership is unambiguous in Queensland legislation.  For example, s 12 of the Animal Care and 
Protection Act 2001 (Qld) provides that a ‘person in charge of an animal’ includes a person who ‘owns or 
has a lease, licence or other proprietary interest in the animal’.  Other legislation is equally explicit: see, 
eg, Fair Trading Act 1989 (Qld) s 5 (‘goods includes … animals, including fish’ (incorporating 
Competition and Consumer Act 2010 (Cth) sch 2 (Australian Consumer Law (Qld) s 2). 
78 Francione, above n 77, 117. 
79 Ibid 130-1. 
80 Ibid 120-4. 
81 Ibid 130. 
82 Francione, above n 23, 10.  Of course, to the extent that Francione relies on the rights foundation 
established by Regan, it might be argued that non-mammalian farm animals, such as chickens and 
turkeys, and non-mammalian animals used in research, will be excluded from Francione’s property 
critique.  In response, it is important to note that Regan argues for a type of precautionary principle, 
stating that ‘[b]ecause we are uncertain where the boundaries of consciousness lie, it is not unreasonable 
to advocate a policy that bespeaks moral caution.  Such a policy would have us act as if nonmammalian 
animals are conscious and are capable of experiencing pain unless a convincing case can be made to the 
contrary’: Regan, above n 12, 366 (emphasis in original); see also 334, 349. 
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utilitarianism of Peter Singer in assessing the interests of animals, relying on the sorts of 

reasons that utilitarianism generally has been questioned, considered in Part III above.83  

Most significantly, in a criticism which arguably underestimates the careful attention 

Singer pays to application of the principle of equal consideration, Francione states that  

Singer’s approach: 

 
will probably not work as long as animals are regarded as property.  Singer argues, in essence, that 

we ought to take animal interests seriously when we seek to use the utilitarian balancing apparatus, 

and that we ought to accord equal consideration to equal interests.  The problem is that as long as 

animals are treated as a form of property, their interests are not likely to be accorded more weight 

than they are under the framework of legal welfarism.84 

 

The most basic right that should be extended to animals, argues Francione, is the right not 

to be treated as property.  This is a moral right, which translated into law would mean 

abolition of the classification of animals as property, and their recognition as legal 

persons.85  It would mean that institutionalised exploitation of animals, such as in 

farming, could no longer be legally permitted. 

 

Francione’s thesis has been subject to wide-ranging criticisms, and here four of the most 

common are considered.86 

 

First, it has been argued that the legal classification of animals as property may serve to 

protect animals, on the premise that ‘people tend to protect what they own’.  Epstein asks 

the rhetorical question: ‘Why is it that anyone assumes the human ownership of animals 

necessarily leads to their suffering . . . often quite the opposite is true . . . there is no 

necessary conflict between owners and their animals’.87  This argument, in slightly 

different form, is commonly invoked by farmers and agricultural departments when they 

                                                           
83 Francione, above n 77, 125, 132-4. 
84 Francione, above n 23, 254. 
85 Francione, above n 77, 125, 131-2. 
86 For an extended debate which brings out many of these points in more depth than is possible here see 
Gary L Francione and Robert Garner, The Animal Rights Debate: Abolition or Regulation? (Columbia 
University Press, 2010). 
87 Richard A Epstein, ‘Animals as Objects, or Subjects, of Rights’ in Cass R Sunstein and Martha C 
Nussbaum (eds), Animal Rights: Current Debates and New Directions (Oxford University Press, 
2004) 143, 148-9. 
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argue that good animal welfare is good for business (ie profitability).  As Chapter 6 

demonstrates, this argument has been emphatically demolished by economists.88  

Tellingly, in supporting this position, Epstein relies most heavily on the position of 

companion animals.  In relation to farm animals, he is left to argue that farm animals face 

a more humane death than wild animals, presumably a benefit of ownership by humans.  

This, of course, confuses two distinct categories of animal, to which our ethical 

obligations may be quite distinct, and overlooks both the treatment of farm animals while 

they are alive and the reasons for bringing them into existence in the first place. 

  

Second, even if the abolition of the property status of animals could be achieved, would 

this be enough to end the exploitation of animals, in the way envisaged by Francione?  It 

may still be possible to remove the property status of animals, while exerting significant 

control over them.  Even if abolition ‘is a necessary step towards the achievement of an 

animal rights agenda where, to all intents and purposes, animals are regarded as the moral 

equals of humans . . . such a move is by no means a sufficient step’.89 

 

Third, Francione pursues an ‘all-or-nothing’ argument: the classification of animals as 

property must be abolished, with incremental change to the welfare position of animals 

counter-productive.90  Such a stringent view is vulnerable to the criticism of being 

disempowering, and politically naive, given the scope of change that is sought.  Radford 

concedes detrimental consequences for animals associated with their status as property, 

but argues that: 

 
This uncompromising dismissal of animal welfare law is unequivocally rejected . . . While it is 

recognized that legislation may always endorse and entrench standards which public policy makers 

consider to be acceptable, but which are incompatible with the attainment of a high standard of 

welfare for the animals concerned (hence the need always to keep the law under review) . . . 

                                                           
88 See Chapter 6 at 181-3. 
89 Robert Garner, The Political Theory of Animal Rights (Manchester University Press, 2005) 43-4.  See 
also Sunstein, above n 22, 11-12. 
90 Francione argues that ‘[t]here is simply no empirical evidence to suggest that if we make animal 
exploitation more “humane” now, we will be able to abolish such exploitation later through the 
recognition of rights.  Indeed, the evidence that we do have seems to lead to the opposite conclusion, 
namely, that reforming exploitation through welfarist means will simply facilitate the indefinite 
perpetuation of such exploitation’: above n 23, 257. 
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legislative intervention has made a positive difference, continues to do so, and reform has the 

potential to improve the situation further.91 

 

Finally, Francione concedes that the question is open as to whether we ‘[m]ust await the 

abolition of the property status of animals before we can talk about restructuring the legal 

system to reflect the recognition of animal rights, or can rights changes occur – in the 

legal system – without there being a complete abdication of the status of animals as 

property?’92  One innovative response to this question is provided by David Favre, who 

champions a politically astute approach, seeking to incrementally modify the property 

status of animals, rather than to abolish it outright.93  One of his proposals relies on the 

distinction drawn in common law jurisdictions between legal and equitable property.  He 

argues that property in an animal should be split, with legal title in an animal held by the 

human owner, while the title in equity would be held by the animal himself or herself.  

This would create a trust-like situation, where the human holder of the legal title would 

become the trustee, or guardian, of the equitable title-holder, the animal.  This would 

entail the human trustee or guardian discharging a range of responsibilities to the animal, 

akin to those owed by a guardian to a child.  It would also provide a right of action on 

behalf of an animal where these duties were not discharged.  Such an approach has yet to 

be legally tested in practice in Australia, although an analogous argument has had mixed 

success in other jurisdictions.94  

 

Another proposal put forward by Favre, which incorporates and significantly extends the 

idea of equitable self-ownership, is to create a new category of property, so-called ‘living 

property’.95  This approach would entail a modification of property law to recognise a 

                                                           
91 Mike Radford, Animal Welfare Law in Britain: Regulation and Responsibility (Oxford University 
Press, 2001) 394 (emphasis in original).  Radford’s observation of a mismatch between standards 
acceptable to policymakers and standards robustly protecting animals is borne out in a Queensland setting 
for farm animals, as argued in Chapter 6.   
92 Francione, above n 23, 260. 
93 For a detailed account, see David Favre, ‘Equitable Self-Ownership for Animals’ (2000) 50 Duke Law 
Journal 473. 
94 A non-property, guardianship model was argued in the Austrian court system, on behalf of a Great Ape 
named Hiasl, but was unsuccessful: see Kate Douglas, ‘Just like us: Humans have rights, other animals 
don’t – no matter how human-like they are’, New Scientist, vol 194 (no 2606), 46 (2 June 2007).  The 
same article reports the adoption of a non-property, guardianship model by the regional Parliament of 
Spain’s Balearic Islands. 
95 David Favre, ‘Living Property: A New Status for Animals within the Legal System’ (2010) 93 
Marquette Law Review 1021. 
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range of legal rights for some animals (essentially personally identifiable domestic 

animals) outside the prevailing animal property paradigm.  These rights would include 

the right not to be harmed, the right to be cared for, the right to living space, the right to 

be properly owned, the right to own property, and the right to file tort claims.96  This 

proposal is avowedly incrementalist, recognising the generally piece-meal way in which 

law is modified, but creates the platform for further expansion over time, including in the 

range of animals included.   

 

2 Incrementalism – Legal Personhood for (Some) Animals 

 

If Francione takes a robust approach to advocating a change in the legal status of all 

animals, Steven Wise is more cautious.97  Like Francione, Wise argues for a shift in the 

legal status of animals from ‘things’ to ‘persons’, but for a limited class according to their 

‘practical autonomy’, on the pragmatic basis that the pursuit of ‘legal rights for animals 

must proceed one step at a time, as progress is impeded by physical, economic, political, 

religious, historical, legal, and physiological obstacles’.98    

 

Practical autonomy encompasses the ideas of sentience and consciousness, of desire and 

an intention to fulfil that desire.99  Basic liberty rights should be recognised in animals to 

the extent that such autonomy is possessed.  For some animals, this may imply legal 

personhood (as would be the case for chimpanzees and bonobos), while for others with 

lower practical autonomy, a watered-down version of legal rights may be more 

appropriate.  However, for others still, it may be simply impossible for us to reach a view 

as to the extent of their autonomy.  The ‘precautionary principle’ should be observed in 

                                                           
96 For a complete list and a discussion of the content of these legal rights see ibid 1060-70. 
97 Parts of the account of Wise which follows, and the criticism from Posner, is a slightly modified 
version of that found in Steven White, ‘Animals and the Law: A New Legal Frontier?’ (2005) 29 
Melbourne University Law Review 298, 303-4. 
98 Steven M Wise, ‘Animal Rights, One Step at a Time’ in Cass R Sunstein and Martha C Nussbaum 
(eds), Animal Rights: Current Debates and New Directions (Oxford University Press, 2004) 19.  For 
more detailed accounts of the same argument, see Steven M Wise, Rattling the Cage: Toward Legal 
Rights for Animals (Perseus, 2000); Steven M Wise, Drawing the Line: Science and the Case for Animal 
Rights (Perseus, 2002).  
99 Steven M Wise, ‘Animal Rights, One Step at a Time’ in Cass R Sunstein and Martha C Nussbaum 
(eds), Animal Rights: Current Debates and New Directions (Oxford University Press, 2004) 19, 32. 
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these cases, and legal reality adjusted in accordance with new empirical evidence.100  

Consistent with this template, Wise is pursuing a ‘Nonhuman Rights Project’ (NHRP), 

aiming ‘to break through the legal wall that separates humans from nonhumans, thereby 

gaining legal “personhood” for nonhuman animals, beginning with some of the most 

intelligent animals on earth, like chimpanzees, elephants and dolphins’.101 

  

Wise wants to use biological determinism to persuade judges to take what he calls the 

‘first, most crucial step’102 of overcoming the status of animals as property at common 

law, and to invest them with legal personhood, so that they can be the bearers of 

significant legally enforceable rights (including to bodily integrity and to life).  For the 

most part, Wise confines himself to the consideration of legal rights and, by contrast with 

Francione, does not concern himself at all with Regan’s case for recognition of moral 

rights as a precursor to recognition of legally enforceable rights.  Where, then, does Wise 

derive the ethical imperative for legal change?  Perhaps not surprisingly, in the same 

foundational concepts as Regan, Singer, Francione and many others: he explicitly appeals 

to the need to avoid speciesism,103 and implicitly relies on the principle of equal 

consideration and the AMC to justify robust entitlements for animals with practical 

autonomy.104  

 

Posner criticises Wise’s attempt to argue that a court that recognised rights in cognitively 

well-developed animals such as chimpanzees would be acting in a way consistent with a 

step-by-step development of the common law.105  For Posner, this amounts to confusing 

                                                           
100 Wise takes the concept of the precautionary principle as developed in an environmental context, and 
argues for application of a revised version in the context of assessing the practical autonomy of animals: 
Steven M Wise, Drawing the Line: Science and the Case for Animal Rights (Perseus, 2002) 38-43.  He 
states that ‘[i]n light of what we know, it is time to apply a precautionary principle to the law of 
nonhuman animals . . . [w]hen there is doubt and serious damage is threatened, we should err on the 
cautious side when some evidence of practical autonomy exists’: at 40.  See also Regan above n 82.   
101 NHRP, What is the Nonhuman Rights Project? <http://www.nonhumanrightsproject.org/overview/>.  
See also Steven M Wise, ‘Legal Personhood and the Nonhuman Rights Project’ (2010) 17 Animal Law 1.  
The NHRP filed the first lawsuits in 2013.  While writs of habeaus corpus sought by the NHRP plaintiff 
animals have not yet succeeded, the cases are winding their way through the New York court system: see 
NHRP, Court Cases <http://www.nonhumanrightsproject.org/category/courtfilings/>. 
102 Wise, above n 99, 41. 
103 Ibid 26-7. 
104 Steven M Wise, Rattling the Cage: Toward Legal Rights for Animals (Perseus, 2000) 251-62. 
105 Richard A Posner, ‘Animal Rights: Legal, Philosophical, and Pragmatic Perspectives’ in Cass R 
Sunstein and Martha C Nussbaum (eds), Animal Rights: Current Debates and New Directions (Oxford 
University Press, 2004) 56-7. 

http://www.nonhumanrightsproject.org/overview/
http://www.nonhumanrightsproject.org/category/courtfilings/
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a reason for changing the law with a rationalisation for doing so.106  Posner seems to be 

suggesting that we are all realists now and, if courts are persuaded to change the law in 

the way advocated by Wise, they will do so for other reasons, using the rationalisations 

provided by advocates such as Wise merely ‘to conceal the novelty of their actions’.107  

If they are to change the law, they need to know the consequences and, for Posner at least, 

recognising rights for animals raises as many questions as it answers. 

 

More broadly, outside a United States setting, there is another important limitation in 

Wise’s focus on development of the common law.  Given the pervasiveness with which 

the property status of animals is made explicit in animal protection legislation in 

Australia, as well as in other statutes,108 development of the common law to recognise 

legal personhood for animals may be a difficult path to take.  As Radford suggests about 

the validity of such an approach in Britain, in terms equally applicable to an Australian 

setting: 

 
[Even] if the senior judiciary could be prevailed upon to accept that the capacities of a particular 

species were such as to justify a change in their legal status, it is highly improbable that the judges 

would consider it appropriate for they themselves to introduce such a novel principle into the law . 

. . [B]ecause there already exists a significant body of animal protection legislation, the judges would 

most likely conclude that the territory has been occupied by Parliament and it would therefore be 

proper to leave it to that institution to take the initiative in deciding whether it should be further 

extended.109 

 

3 Contesting the Similarity Argument 

 

The type of argument made by Wise for advancing the interests of animals explicitly turns 

on finding relevant similarities between humans and some animals so as to justify their 

inclusion in the fraternity of legal personhood.  Such an approach is also a feature of most 

of the other accounts considered here for advancing the interests of animals, whether 

                                                           
106 Ibid 58. 
107 Ibid. 
108 See n 77 above. 
109 Radford, above n 91, 104.  Contra Ruth Hatten, ‘Legal Personhood for Animals: Can it be Achieved in 
Australia?’ (2015) 11 Australian Animal Protection Law Journal 35. 
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philosophical or legal.110  Such approaches are characterised by Bryant as turning on the 

‘similarity argument’, the argument ‘that if animals are similar to humans as to capacities 

and characteristics of humans that define humans, then animals should receive protections 

equivalent to the protections of humans because a just society treats like entities alike’.111  

 

Bryant critiques reliance on the similarity argument as counter-productive to the 

advancement of animal interests for a number of reasons, three of which are considered 

here.  First, she argues it can be ‘difficult to prove or to gain acceptance of even basic 

similarities of animals with humans’.112  For example, ‘research conducted to determine 

the extent of animals’ capacity to feel pain still leaves room for vigorous debate about 

what animals actually feel when they appear to suffer pain’.113  So long as such debate is 

possible, it is all too easy to dismiss claims of likeness justifying improved legal 

entitlements for animals.  Second, the need to establish similarities necessarily drives 

continued research on animals, some of it highly exploitative and damaging to the animals 

involved, undermining the key goal of many of those relying on the similarity argument 

to improve the position of animals.114  Third, adopting the similarity argument is 

necessarily defensive, since the onus is on those who wish to advance the interests of 

animals to establish similarities to humans of a kind sufficient to extend legal 

entitlements, when the question should be ‘[b]y what moral entitlement do exploiters 

(ab)use animals in specific cases . . . placing the burden of justification on those who wish 

to harm animals’.115 

 

Bryant acknowledges that while the similarity argument will continue to affect advocacy 

for change to the status of animals,116 an ‘anti-discrimination’ approach is preferable.  

Such an approach is one in which diversity is valued, and ‘equality as a function of being 

                                                           
110 Including Singer, Regan, and Francione, as well as, less obviously, Nussbaum and Rachels: see Taimie 
L Bryant, ‘Similarity or Difference as a Basis for Justice: Must Animals be like Humans to be Legally 
Protected from Humans?’ (2007) 70 Law and Contemporary Problems 207, 223. 
111 Bryant, above n 110, 208.  The similarity argument resonates with the post-humanist critique which is 
a feature of Continental philosophy: see above fns 68-9ff.  A point of contrast though is that no legal 
reform agenda has yet emerged from the continental critique.  
112 Bryant, above n 110, 212. 
113 Ibid 214. 
114 Ibid 220-2. 
115 Ibid 225 (emphasis in original). 
116 Ibid 252-3. 
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similar to those who already have rights or access is gradually replaced with equality as 

a function of structures that are designed to permit or even expand the range of 

participatory possibility to those who had not been included, even before and without the 

demand having been made’.117 

 

In summary, the orthodox animal welfare ethic of humaneness pervades legal conceptions 

of animals, whether through the classification of animals as property or the provision of 

qualified protection in animal protection legislation.  Criticism of the humaneness ethic 

and the formulation of different ethical accounts of the significance of animals, canvassed 

in Part II, have underpinned arguments for legal change.  The scope of change argued for 

ranges from incremental at best, with a focus on better enforcement of existing law, 

through to proposals to modify or abolish the property status of animals.  However, both 

the legal conception of animals as personal property and the associated ethic of 

humaneness persist, despite their flaws.        

 

V CONCLUSION 

 

This chapter shows that thinking about the legal status of animals and their protection is 

unavoidably an interdisciplinary process.  The persuasiveness of legal conceptions of the 

status of animals rests on philosophical foundations which are themselves contestable.  A 

conception of animals as property, morally significant only to the extent that they deserve 

humane treatment in the form of a qualified duty of care and protection from cruelty, is 

susceptible to ethical critique from a range of perspectives, some of which have been 

explored in this chapter.  These perspectives, informed by the science of sentience and 

cognition, show that the intellectual debate regarding the ethical significance of animals 

has moved on from 19th century British efforts to pass the first animal protection 

legislation.  Despite the force of these arguments, the key norm underpinning existing 

animal protection regulation, an ethic of humaneness, grounded in the humanist reforms 

of 19th century Britain, has been durable.  In Queensland, an instrumental obligation of 

humaneness continues to provide the ethical rationale for the overarching legal standards 

of protection in the Animal Care and Protection Act 2001 (Qld) – the duty of care in s 17 

                                                           
117 Ibid 238. 
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and the prohibition against cruelty in s 18.  The same legislation reinforces the common 

law stipulation that animals are personal property – objects of ownership, not legal 

persons. 

 

The assumptions that animals are property and are owed no more than a duty of 

humaneness permeate all aspects of the regulation of the protection of companion and 

farm animals in Queensland.  Chapters 5 and 6 trace this conception of the significance 

of animals through standards and standard-setting processes.  Chapter 7 shows how this 

understanding, embedded in standards and standard-setting processes, inevitably frames 

compliance monitoring and enforcement.  The next chapter in this study sets up this 

consideration by mapping the key regulatory actors in the protection of companion and 

farm animals in Queensland.  



CHAPTER 4 

 

QUEENSLAND COMPANION AND FARM ANIMAL PROTECTION: KEY 

INSTITUTIONAL ACTORS 

 
I  INTRODUCTION 

 

This chapter identifies and analyses the role of the key actors in regulation of the 

protection of companion and farm animals in Queensland.  These regulatory actors, to a 

greater or lesser extent, contribute to the process of translating broadly expressed 

principles about how we ought to protect animals into more specific ‘standards, goals, 

targets, [and] guidelines’.1  This regulatory task implies a need ‘to define and agree an 

objective or to identify a problem, often through processes of negotiation and 

bargaining’.2  These processes, and the resulting norms developed to address identified 

objectives, are addressed in Chapter 5 (companion animals) and Chapter 6 (farm animals).  

The potential for conflict is high, especially in the area of farm animal protection.  Black 

observes that ‘within any regulatory system there will be objectives that are [inchoate] 

and conflicting as different actors within the system will have different goals, different 

perspectives and different motivations for action’.3  Chapter 3 identified varying, often 

incompatible, ethical responses to how we should understand our obligations to animals, 

so that it should be no surprise that Black’s characterisation of regulatory objectives holds 

true in animal protection standard-setting. 

 

In analysing standards and standard-setting processes for companion and farm animals it 

is essential, then, to first identify the perspectives and motivations of a range of actors, 

across government agencies, quasi-government bodies, non-government organisations 

(NGOs), and private organisations.  Understanding the regulatory capacities and 

functions of key actors is also a necessary step for developing suggested reforms,4 a task 

given some attention in Chapter 8. 

                                                            
1 Christopher Hood, Henry Rothstein and Robert Baldwin, The Government of Risk: Understanding Risk 
Regulation Regimes (Oxford University Press, 2001) 25. 
2 Julia Black, ‘Enrolling Actors in Regulatory Systems: Examples from UK Financial Services 
Regulation’ [2003] Public Law 63, 67. 
3 Ibid. 
4 Colin Scott, ‘Analysing Regulatory Space: Fragmented Resources and Institutional Design’ [2001] 
Public Law 329, 347. 
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A key principle informing this chapter, reflected in the structural separation of the next 

two chapters, is the existence of distinct regulatory regimes for companion and farm 

animal protection respectively.5  The two regimes are nominally governed by the same 

statutory standards.  The Animal Care and Protection Act 2001 (Qld) (ACP Act (Qld)) 

applies to animals broadly, including farm and companion animals.  The two key 

protection provisions impose a duty of care on those in charge of animals (s 17), and 

prohibit cruelty to animals (s 18).  However, exemptions from these protective provisions 

apply in a farm animal context provided that there is compliance with code standards, a 

process addressed in detail in Chapter 6.  The same does not hold in a companion animal 

context, given that no codes of practice have been adopted which apply to them.  In 

practice, this exemption structure underpins distinct standard-setting, compliance 

monitoring and enforcement processes across companion and farm animal protection.  

This chapter shows that the key actors, or the roles they perform, correspondingly differ 

across the two sectors.  For both sectors, this chapter primarily maps the most significant 

agencies contributing to the development of standards through standard-setting processes, 

as well as considering agencies tasked with promoting understanding of those standards.    

 

Part II of this chapter focusses on key actors in the area of companion animal protection.  

The two key agencies are the Department of Agriculture and Fisheries (DAF (Qld)) and 

RSPCA Queensland, a private charitable organisation.  Despite the comparative 

simplicity of the companion animal protection regime, the regulatory space is 

‘polycentric’, in the sense that regulatory roles and powers are fragmented between state 

and non-state actors.6  The state agency, though, remains dominant, with the overriding 

capacity to revoke the enforcement license granted to RSPCA Queensland (through 

appointment or revocation of RSPCA Queensland staff as inspectors).  A range of 

accountability obligations are imposed on RSPCA Queensland by DAF (Qld). 

 

                                                            
5 A regulatory regime, as addressed in Chapter 1, is ‘a system, a set of interacting parts rather than a 
singular phenomenon; possessing some continuity over time; and bounded, able to be specified at 
different levels of breadth’: Hood, Rothstein, and Baldwin, above n 1, 9-10.  The idea of regulatory space, 
also introduced in Chapter 1, is that government is not the only repository of regulatory power, with non-
state entities also significant.  This chapter bears out this characterisation, identifying a range of state and 
non-state actors in both the companion and farm animal protection regulatory regimes.   
6 Julia Black, ‘Constructing and Contesting Legitimacy and Accountability in Polycentric Regulatory 
Regimes’ (2008) 2 Regulation and Governance 137. 
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Part III shifts the focus to farm animal protection.  This area is also marked by 

polycentrism, with a diverse array of state and non-state actors.  These include the 

Commonwealth Department of Agriculture (DoA (Cth)), DAF (Qld), the farming 

industry representative associations, government-industry hybrid organisations, animal 

protection NGOs, animal welfare science research institutions, supermarket retailers and 

the consumer-orientated organisations CHOICE and Australian Competition and 

Consumer Commission (ACCC). 

 

In the early 2000s DoA (Cth) assumed a more prominent role in trying to bring greater 

coordination, consistency and coherence to farm animal protection, but very recently this 

role has dwindled.  The complexity of farm animal protection regulation partly reflects 

the range of interests at stake in the farm animal area.  Most can agree that imposing 

cruelty on a companion animal, such as close confinement, tail docking, castration 

without pain relief and so on, is unacceptable.  The same cannot be said for farm animals, 

despite shared sentience and comparable cognitive abilities grounding ethical 

perspectives which should not distinguish companion and farm animal interests, as argued 

in Chapter 3.  The key actors have widely divergent views about the proper protection to 

be extended to farm animals, so that there exist ‘boundaries which are marked by the 

issues or problems which they are concerned with, rather than necessarily by a common 

solution’.7 

 

II COMPANION ANIMAL PROTECTION IN QUEENSLAND: TWO KEY ACTORS 

 

The two major actors in the companion animal protection regime in Queensland are DAF 

(Qld) and RSPCA Queensland.  The Queensland Police Service (QPS) may also 

investigate complaints, at least initially, typically where officers of DAF (Qld) or RSPCA 

Queensland are not immediately available.  DAF (Qld) and the QPS have entered into a 

‘Protocol for Dealing with Animal Welfare Incidents’ (March 2009).  Under this 

arrangement, the QPS is to be engaged as responder to incidents in remote areas, where 

RSPCA (Qld) or DAF (Qld) inspectors may not be available; as support where RSPCA 

(Qld) or DAF (Qld) inspectors face a safety risk; where the animal welfare offence is 

incidental to a wider criminal investigation; or where RSPCA (Qld) or DAF (Qld) are 

                                                            
7 Ibid 137. 
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undertaking an investigation and it appears that serious criminal activity is present.  The 

work of the QPS has been limited to date.8  Animal protection offences are not cited in 

QPS annual reports or statistical compilations of crimes.  The recently introduced 

indictable offence of ‘serious animal cruelty’ in s 242 of the Criminal Code (Qld), 

discussed further in Chapter 5, may see the QPS play a more significant role in 

enforcement of animal protection.  A senior DAF (Qld) official commented that: 

 
[prosecuting an indictable offence] is a highly complex area and . . . our senior compliance officers 

at our level, in our department, they would be the people who would have the skills ready to 

undertake those more complex investigations.  As far as the RSPCA goes they have some 

experienced inspectors but it remains to be seen whether they are up to that level and whether they 

would be wanting to undertake that level of complexity in investigations.9 

 

Otherwise, though, DAF (Qld) and RSPCA Queensland continue to be the most 

significant regulatory actors in animal protection enforcement.  Since 2001, the 

responsibilities of each have been carefully defined and largely distinct.  In the third 

section of this part I analyse how the relationship between the two institutions is governed, 

arguing that while DAF (Qld) and RSPCA Queensland ‘share’ enforcement of the 

legislation as distinct organisations, there are important constraints on the extent to which 

RSPCA Queensland can be fully independent.  I finish this part with a brief consideration 

of the factors influencing the ways in which RSPCA Queensland applies the legislative 

standards embodied in s 17 (duty of care) and s 18 (anti-cruelty) of the ACP Act (Qld). 

 

Other regulatory actors, such as breeders and pet shop owners, are not specifically 

relevant to this study, except to the extent that their activities may lead to a breach of ss 

17 and 18 of the ACP Act (Qld).  In the case of breeders, the commodification of 

companion animals may lead to intensive breeding of companion animals on the one hand 

and a fetishizing of ever-refined breed standards on the other.  Chapter 5 analyses the 

                                                            
8 The Queensland Government states that ‘[t]he Queensland Police Service is not a primary agency for 
animal welfare services in Queensland, but does play a key role in addressing emergency animal welfare 
incidents in areas where the RSPCA or [DAF (Qld)] do not have a local inspector.  It also plays a vital 
role in managing emergency animal welfare incidents involving the transport of livestock’: Queensland 
Government, Business and Industry Portal: Enforcing the Animal Care and Protection Act 
<https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-
livestock-farms/welfare-and-transport-of-livestock/animal-welfare/animal-welfare-law/enforcing-animal-
protection-act>.  
9 DAF (Qld) (interviewee 1A). 

https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-and-transport-of-livestock/animal-welfare/animal-welfare-law/enforcing-animal-protection-act
https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-and-transport-of-livestock/animal-welfare/animal-welfare-law/enforcing-animal-protection-act
https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-and-transport-of-livestock/animal-welfare/animal-welfare-law/enforcing-animal-protection-act
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limited case law in companion animal protection and shows that those involved in 

intensive breeding may be prosecuted for cruelty and, especially, breach of duty of care.10  

Pet shops are also a reflection of the commodification of companion animals.  They may 

contribute to companion animal overpopulation and intensive breeding, with serious 

implications for animal welfare, even if they may not themselves be in breach of animal 

protection legislation. 

 

A Department of Agriculture and Fisheries (Qld) 

 

DAF (Qld) is the lead government department for animal protection in Queensland.  

Within the department animal protection falls within the service area of Biosecurity 

Queensland, and this in turn incorporates a specialist Animal Welfare Unit (AWU).11  

Since 2005-06, the budget allocation of the AWU has waxed and waned, from a high of 

$3.42 million in 2011-12 to lows of around $2.6 million in 2005-06, 2007-08 and 2014-

15.12  The AWU had, as at July 2015, a staffing level of nine officers, required to address 

the full range of animal protection issues for Queensland.13  The focus of DAF (Qld) is 

on growing the agricultural sector, including animal agriculture.14  This focus results in a 

close identification with the goals and objectives of the farming industry, with significant 

implications for standard-setting, explored in detail in Chapter 6.  Companion animal 

protection is given minimal or no attention in corporate documents.  DAF (Qld)’s 

strategic plan for 2014-18 included a generic commitment to ‘[m]aintain community 

confidence that animals are treated humanely’.15  The departmental website provides 

                                                            
10 The Queensland Government introduced a bill into Parliament in February 2016, the Animal 
Management (Protecting Puppies) and Other Legislation Amendment Bill (Qld), aimed at addressing 
obstacles to prosecuting puppy farmers: see Chapter 5 at 148.   
11 DAF (Qld) (interviewees 1A and 1B); for a high-level departmental organisational chart see DAFF 
(Qld), Annual Report 2013-14, 49 <https://www.daf.qld.gov.au/about-us/corporate-publications/annual-
report>.  DAF (Qld) also administers the Animal Management (Cats and Dogs) Act 2008 (Qld).  This 
regime lies outside the scope of this study. 
12 Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) to Steven 
White, 13 July 2015, File F. 
13 Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) to Steven 
White, 13 July 2015, File I. 
14 See, eg, DAFF (Qld), Annual Report 2013-14 <https://www.daf.qld.gov.au/about-us/corporate-
publications/annual-report>; DAF (Qld), Strategic Plan 2015-2019 <https://www.daf.qld.gov.au/about-
us/corporate-publications/strategic-plan>; DAFF (Qld), Queensland’s Agriculture Strategy: A 2040 
Vision to Double Agricultural Production (State of Queensland, 2013) 
<http://rti.cabinet.qld.gov.au/documents/2013/jun/qld%20ag%20strat/Attachments/Attachment%20-
%20Queensland%20Agriculture%20Strategy.pdf>. 
15 DAF (Qld), Strategic Plan 2014-2018 <https://www.daf.qld.gov.au/about-us/corporate-
publications/strategic-plan>.  This commitment is noticeable for emphasising the appearance that 
humane treatment is occurring, rather than a commitment to ensure that animals are treated humanely.  

https://www.daf.qld.gov.au/about-us/corporate-publications/annual-report
https://www.daf.qld.gov.au/about-us/corporate-publications/annual-report
https://www.daf.qld.gov.au/about-us/corporate-publications/annual-report
https://www.daf.qld.gov.au/about-us/corporate-publications/annual-report
https://www.daf.qld.gov.au/about-us/corporate-publications/strategic-plan
https://www.daf.qld.gov.au/about-us/corporate-publications/strategic-plan
http://rti.cabinet.qld.gov.au/documents/2013/jun/qld%20ag%20strat/Attachments/Attachment%20-%20Queensland%20Agriculture%20Strategy.pdf
http://rti.cabinet.qld.gov.au/documents/2013/jun/qld%20ag%20strat/Attachments/Attachment%20-%20Queensland%20Agriculture%20Strategy.pdf
https://www.daf.qld.gov.au/about-us/corporate-publications/strategic-plan
https://www.daf.qld.gov.au/about-us/corporate-publications/strategic-plan
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limited information on keeping pets and, together with other government websites, basic 

information on the obligations created by the ACP Act (Qld).16  DAF (Qld) (or earlier 

equivalents) has been administering animal protection legislation since 1993, taking over 

the responsibility from the Department of Local Government.17  DAF (Qld) is the central 

standard-setter, shaping the legislation, as well as preparing regulations and codes of 

practice.  Officers within the AWU: 

 
develop policy to support the Animal Care and Protection Act 2001 and the Animal Management 

(Cats and Dogs) Act 2008 . . . contribute to the development of national standards and guidelines 

for animal welfare particularly around cattle, sheep, saleyards, poultry, abattoirs etcetera . . . 

provide advice on animal welfare issues in the Queensland community and . . . develop 

amendments to the Animal Management (Cats and Dogs) Act and regulations and the Animal Care 

and Protection Act and regulations.18 

 

In practice, DAF (Qld) has not played an active role in standard-setting in Queensland for 

companion animals since the passage of the ACP Act (Qld) in 2001 (which retained a 

cruelty prohibition, but also consolidated positive obligations on the part of owners into 

the duty of care in s 17 of the Act).  DAF (Qld) has not developed any codes of practice 

for companion animal protection beyond a voluntary code for pet shops, released in 2008 

and due for revision.19 

 

B RSPCA Queensland 

 

RSPCA Queensland is a non-government, charitable body, describing itself as the ‘state’s 

oldest, largest and leading animal welfare charity, dedicated to improving the lives of all 

domestic, farmed and native animals throughout Queensland’.20  The organisation states 

that it ‘requires $42 million annually to support our animal centres, programs and 

                                                            
The Strategic Plan for 2015-19 states in a similarly indirect way the need to ‘ensure animal welfare 
standards meet community expectations’: DAF (Qld), Strategic Plan 2015-2019 
<https://www.daf.qld.gov.au/about-us/corporate-publications/strategic-plan>.  
16 See, eg, Queensland Government, Business and Industry Portal: Animal Welfare 
<https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-
livestock-farms/welfare-and-transport-of-livestock/animal-welfare>. 
17 Glenda Emmerson, ‘Duty and the Beast: Animal Care and Protection Bill 2001’ (Research Brief No 
2001/13, Queensland Parliamentary Library, 2001) 14. 
18 DAF (Qld) (interviewee 1B). 
19 DAFF (Qld), Queensland Code of Practice for Pet Shops (2008) <https://www.daf.qld.gov.au/animal-
industries/welfare-and-ethics/animal-welfare/about-the-pet-shop-code>. 
20 RSPCA Queensland, About Us <http://www.rspcaqld.org.au/who-we-are/about-rspca-qld>. 

https://www.daf.qld.gov.au/about-us/corporate-publications/strategic-plan
https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-and-transport-of-livestock/animal-welfare
https://www.business.qld.gov.au/industry/agriculture/animal-management/land-management-for-livestock-farms/welfare-and-transport-of-livestock/animal-welfare
https://www.daf.qld.gov.au/animal-industries/welfare-and-ethics/animal-welfare/about-the-pet-shop-code
https://www.daf.qld.gov.au/animal-industries/welfare-and-ethics/animal-welfare/about-the-pet-shop-code
http://www.rspcaqld.org.au/who-we-are/about-rspca-qld
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services’.21  Importantly, as ‘a non-government, community based charity, RSPCA Qld 

receives less than 1% of government funding and relies on donations, bequests and 

sponsorships from ordinary Queenslanders’.22 

 

The Brisbane-based Animal Care Campus is the administrative headquarters for RSPCA 

Queensland, as well as providing shelter, educational, animal hospital and commercial 

services.23  The organisation operates a network of animal shelters around Queensland, 

educates the public about animals and their care through state-wide humane education 

activities, handles animal rescues/emergencies and lost and found matters, operates an 

inspectorate, runs a network of pet supplies stores and op shops, and engages in 

campaigns and research.24  Education is a major focus of RSPCA Queensland’s activities, 

a thread which can be traced all the way back to the founding of the RSPCA in 19th 

century Britain, canvassed in Chapter 2.  The inspectorate function is therefore just one 

component of the broader work undertaken by RSPCA Queensland.  The inspectorate 

engages in compliance monitoring and enforcement activities, including investigating 

complaints, gathering information, providing directions and conducting prosecutions.  

The emphasis, though, remains on education, where the ‘Inspectorate continues to focus 

on educating the public in the hope of ensuring that every animal is treated appropriately, 

however, in more severe matters where education is no longer an option, further action is 

required’.25 

 

RSPCA Queensland staff have exercised a formal inspection role since 1925, with 

passage of the Animals Protection Act 1925 (Qld).26  The RSPCA has, since this time, 

                                                            
21 Ibid. 
22 Ibid.  RSPCA Queensland has from time to time benefited from capital grants provided by the State 
Government (eg $2.5 million in matched funding in 2002 to upgrade shelters and a pledge of $12.6 
million in 2006 to partially fund the Animal Care Campus): RSPCA Queensland, Our History 
<http://www.rspcaqld.org.au/who-we-are/our-history>.    
23 RSPCA Queensland, RSPCA Brisbane <http://www.rspcaqld.org.au/locations/brisbane>. 
24 For an overview of activities in each of these areas and more see RSPCA Queensland, Annual Report 
2014-15 <http://www.rspcaqld.org.au/who-we-are/annual-report>. 
25 Ibid 23.  The objectives of RSPCA Queensland were cited in a Queensland Court of Appeal case which 
decided that the court below was incorrect to characterise the organisation as a public benevolent 
institution: RSPCA Queensland v Commissioner of Taxation [1992] QCA 271 (27 August 1992).  The 
Court stated that the objects of RSPCA Queensland ‘according to its Constitution are “. . . to prevent 
cruelty to animals by enforcing, where practicable, the existing laws, by procuring the passage of such 
further legislation as may be thought expedient, by executing and sustaining an intelligent public opinion 
in this regard and by doing all things conducive and incidental (sic) to the attainment of the foregoing 
objects”’: at 2 (per Fitzgerald P).  
26 The formation of RSPCA Queensland was briefly addressed in Chapter 2 at 56. 

http://www.rspcaqld.org.au/who-we-are/our-history
http://www.rspcaqld.org.au/locations/brisbane
http://www.rspcaqld.org.au/who-we-are/annual-report
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been enlisted to conduct enforcement activities on behalf of the state.27  The engagement 

of RSPCA Queensland as a ‘private enforcer’ places it formally outside a standard-setting 

role.  The key enforceable standards – the duty of care and prohibition against cruelty – 

have not been supplemented by codes of practice or other guidelines.  However, RSPCA 

Queensland plays a significant role in the interpretation of these broad, general duties, 

both through its educative role and through the way in which it enforces the standards, a 

matter addressed in depth in Chapters 5 and 7. 

 

RSPCA Queensland was, until 2001, responsible for compliance monitoring and 

enforcement of the legislation across both areas of concern in this study, companion and 

farm animal protection.  However, in 2001, with the passage of the ACP Act (Qld), DAF 

(Qld) assumed principal responsibility for farm animal protection compliance monitoring 

and enforcement.  This represented a narrowing of RSPCA Queensland’s enforcement 

role.  Two key themes emerge from contemporaneous accounts of the reasons for the 

changed approach: the capacity of RSPCA Queensland to discharge compliance 

monitoring and enforcement obligations; and the accountability of inspectors. 

 

As to the first theme, the government praised RSPCA Queensland for doing a 

commendable job in the past, but held the view that it could no longer be expected to 

shoulder the major responsibility for compliance monitoring and enforcement.28  

Emmerson notes that when new legislation was first proposed in 1993 the existing 

legislation was enforced by relatively few RSPCA staff.29  By 2001 investigation of 

                                                            
27 Peter N Grabosky, ‘Using Non-Governmental Resources to Foster Regulatory Compliance’ (1995) 8 
Governance 527, 534.  Grabosky refers specifically to the contemporary work of the RSPCA in Britain as 
an example of private enforcement enlistment.  Scott characterises the RSPCA in a similar way, stating 
that ‘[s]ome private overseers, like their public counterparts, have a clear and official mandate based in 
statute.  A typical case occurs within systems where a public regulatory function is delegated or 
contracted out to a private organization.  Examples of the delegated regulatory power include controls 
over the care of animals, delegated to the Royal Society for the Prevention of Cruelty to Animals 
(RSPCA) (which operates in the manner of a specialized police service over public and private sector)’: 
Colin Scott, ‘Private Regulation of the Public Sector: A Neglected Facet of Contemporary Governance’ 
(2002) 29 Journal of Law and Society 56, 62-3.  See also Colin Scott, ‘Regulation in the Age of 
Governance: The Rise of the Post-Regulatory State’ in Jacint Jordana and David Levi-Faur (eds), The 
Politics of Regulation: Institutions and Regulatory Reforms for the Age of Governance (Edward Elgar, 
2004) 145, 165.  
28 Queensland, Parliamentary Debates, Legislative Assembly, 31 July 2001, 1989 (Henry Palaszczuk). 
29 Glenda Emmerson, ‘Duty and the Beast: Animal Welfare Issues’ (Background Information Brief No 
25, Queensland Parliamentary Library, April 1993) 7.  Emmerson states that the ‘RSPCA is the only 
animal welfare organisation entrusted by the government to uphold the Animals Protection Act 1925.  
Enforcing the provisions of this Act requires running an inspectorate, involving nine officers, variously 
positioned throughout the State investigating cases of alleged mistreatment of animals reported to the 
Society’: at 7.  
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animal cruelty cases was costing RSPCA Queensland around $1.1million annually.30  The 

Government was concerned to cast this reorganisation as a ‘win’ for animal protection 

enforcement in Queensland: 

 
The RSPCA will share enforcement powers with Department of Primary Industries’ officers.  An 

additional 120 government inspectors will be appointed, thereby taking the strain off the RSPCA 

and police.  Stock inspectors and DPI vets will be part time and they will concentrate on the 

production and transport of commercial animals, but they will still have the power to enforce all 

of the legislation.  This will mean increased vigilance over animal welfare in Queensland.  The 

RSPCA will remain in its role of animal protection but will now have the DPI officers to enforce 

these laws in the extensive and intensive animal production industries.  These are areas that the 

RSPCA has found extremely expensive to deal with in the past.31 
 

Table 4.1 below shows the number of full-time RSPCA Queensland inspectors and the 

expenses associated with operating the inspectorate, by reporting year.  For 2014-15 

RSPCA Queensland inspectorate expenses amounted to $3.2 million.32  This means that 

RSPCA Queensland spent nearly three times as much on inspectorate services in 2014-

15, confined largely to companion animal matters, as it did in 2001, when enforcing the 

legislation more broadly, including for farm animal protection.  This suggests that the 

capacity limitations facing RSPCA Queensland in 2001 may not have been quite as great 

as asserted by the government at the time.  This is particularly so when the 120 

government inspectors flagged above came at a limited cost.  The Explanatory Notes to 

the Animal care and protection Bill 2001 (Qld) (ACP Bill (Qld)) state that 

‘[a]dministering the Bill is essentially a new role for the lead agency for animal welfare, 

[DAF (Qld)].  On the basis of 2000-2001 budgeted administration costs, the cost of 

implementation of the Bill will be a recurring $1.6m’.33 

 

  

                                                            
30 Emmerson, above n 17, 12. 
31 Queensland, Parliamentary Debates, Legislative Assembly, 17 October 2001, 2926 (Jan Jarratt). 
32 RSPCA Queensland, Financial Reports 2014-15 <http://www.rspcaqld.org.au/who-we-are/annual-
report>.    
33 Explanatory Notes, Animal Care and Protection Bill 2001, 6.  The low cost relative to the number of 
staff reflects the fact that animal protection inspection was simply added to existing biosecurity inspection 
activities: see Part III below.   

http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspcaqld.org.au/who-we-are/annual-report
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Table 4.1 Annual Full-time RSPCA Queensland Inspectors and Inspectorate Expenses34  

 

Year No of Inspectors Inspectorate Expenses ($) 

2014-15 Not available 3 235 595 

2013-14 20 3 223 000 

2012-13 21 2 695 000 

2011-12 21 3 596 000 

 

A second key theme underpinning the changed role of RSPCA Queensland from 2001 

was the accountability of inspectors.  In his Second Reading Speech on the ACP Bill 

(Qld) the Minister stated that: 

 
Under the current 1925 Act, I am accountable to this parliament for administration of the act, but 

those inspectors administering the act – the RSPCA inspectors – have no accountability at all to 

the minister nor to the parliament.  The RSPCA has been criticised – rightly or wrongly – in this 

House before for the way they enforce the 1925 act without accountability.  In all fairness, the 

1925 act does not require them to be accountable.35 

 

The framers of the ACP Act (Qld) were sensitive to the challenges of determining the 

extent of powers which should be available to inspectors, acknowledging that the ‘very 

broad nature and circumstances of animal welfare situations create inherent and unique 

enforcement difficulties, particularly where the subject matter of the situation (that is, an 

animal) is not able to provide “direct” evidence of what has happened to them’.36 

 

Appointment of inspectors is provided for under s 114 of the Act, and includes specific 

reference to individuals employed by the RSPCA.  Inspectors are required, under s 115, 

to ‘investigate and enforce compliance with [the ACP Act] and the Criminal Code, 

sections 242 [serious animal cruelty] and 468 [injuring animals]’.  A range of powers are 

conferred on inspectors, including to enter places and vehicles; to search for, collect and 

                                                            
34 Based on RSPCA Queensland Annual Reports and Financial Statements: see RSPCA Queensland, 
Annual Report and AGM Notices <http://www.rspcaqld.org.au/who-we-are/annual-report>. 
35 Queensland, Parliamentary Debates, Legislative Assembly, 31 July 2001, 1989 (Henry Palaszczuk). 
36 Explanatory Notes, Animal Care and Protection Bill 2001, 5. 

http://www.rspcaqld.org.au/who-we-are/annual-report
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seize evidence (including an animal); to issue and enforce Animal Welfare Directions; 

and to kill an animal where keeping the animal alive would be cruel.37 

 

There seem to be two key ways in which RSPCA inspectors can be held accountable for 

the way in which they exercise their powers.  First, the ACP Act (Qld) provides for review 

and appeal of inspectors’ decisions, both internally and externally (including by the 

Queensland Civil and Administrative Tribunal, or QCAT).38  Outside of an administrative 

review context it may be possible to successfully sue the RSPCA in negligence.39  

Second, under s 116 of the ACP Act (Qld), DAF (Qld) (represented by the Chief Executive 

in legislation) can impose accountability requirements when appointing inspectors, 

including requiring inspectors to report on how they performed their functions or 

exercised their powers.40  In effect, this makes RSPCA Queensland inspectors answerable 

to DAF (Qld) for the ways in which they perform their role.  This governing mechanism 

has been formalised in successive Memorandums of Understanding (MOUs) between 

RSPCA Queensland and DAF (Qld), analysed in the next section. 

 

C Governing the Relationship between RSPCA Queensland and DAF (Qld) 

 

RSPCA Queensland, as shown above, is a private, charitable body, relying on public 

donations to carry out its functions from year to year, including the otherwise 

quintessential state responsibility of enforcement of criminal law.  Scott attests to the 

uncommon role of the RSPCA, noting that ‘[s]ome private overseers resemble public 

                                                            
37 See ACP Act (Qld) ch 6 pt 2.  Guidance for inspectors on the exercise of these powers is provided in 
DAF (Qld) and RSPCA Queensland, Animal Welfare Investigations, Animal Care and Protection Act 
2001: Operational Procedures and Guidelines (April 2015) (Procedures and Guidelines) Section C.  It is 
notable that no such powers are available to British RSPCA inspectors, who ‘have no statutory power 
entitling them access to premises (and the occupiers therefore have complete discretion to decide whether 
to co-operate and permit them onto their property)’: Mike Radford, Animal Welfare Law in Britain: 
Regulation and Responsibility (Oxford University Press, 2001) 375.    
38 Of six reported matters before QCAT referring to RSPCA Queensland since QCAT was established in 
2009, none address the way in which inspectors exercised their powers (based on a database search of 
Supreme Court Library, QCAT <http://www.sclqld.org.au/caselaw/QCAT>).  The Procedures and 
Guidelines provide guidance on the steps involved in internal and external review: above n 37, Section B. 
39 In 2014 the County Court of Victoria found RSPCA Victoria was negligent in shooting 131 cows on a 
farm, with damages of $1.1 million awarded to the plaintiffs: Holdsworth & Ellison v RSPCA [2014] 
VCC 1186 (8 August 2014).  An application by RSPCA Victoria for leave to appeal was refused: RSPCA 
v Holdsworth & Anor [2015] VSCA 243 (10 September 2015).  Reportedly, this case was ‘the first time 
such a claim had been brought against the RSPCA in its 144 years of operation’: Dave Carter, ‘RSPCA 
Seeks to Appeal $1.1million Damages Payout for Negligently Shooting Cattle’, The Age (online), 23 June 
2015 <http://www.theage.com.au/victoria/rspca-seeks-to-appeal-11-million-damages-payout-for-
negligently-shoooting-cattle-20150623-ghv8fi.html>. 
40 Explanatory Notes, Animal Care and Protection Bill 2001, 55.  

http://www.sclqld.org.au/caselaw/QCAT
http://www.theage.com.au/victoria/rspca-seeks-to-appeal-11-million-damages-payout-for-negligently-shoooting-cattle-20150623-ghv8fi.html
http://www.theage.com.au/victoria/rspca-seeks-to-appeal-11-million-damages-payout-for-negligently-shoooting-cattle-20150623-ghv8fi.html
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regulators of business in that they possess strong formal powers (for example, of 

prosecution . . . ) which can be deployed sparingly in support of more routine educational 

and advisory strategies.  This group is rather rare.  The RSPCA [is an example]’.41   

 

Limited scholarly attention has been directed to the unique role played by the RSPCA in 

policing.42  While ethical, historical and political analysis of the formation and welfare 

orientation of the RSPCA is well-developed, research in criminology, the one discipline 

where extensive analysis might be expected, has until very recently been negligible.  This 

lack of attention is despite the fact that: 

 
The case of the RSPCA is notable given that ‘on the ground’ it is arguably both an unusual 

historical and contemporary instance of a non-state agency having more importance in law 

enforcement and regulation than the public police in addressing crimes and related harms with 

regard to the human ill-treatment of animals in a modern centralised state.  Accordingly for nearly 

200 years it has been a powerful, non-state player in one area of the field of crime control and 

harm reduction in which the state has played a limited ‘hands-off’ role, other than in the creation 

of laws pertaining to animal abuse and dangerous animals.43 

 

The enforcement role of the RSPCA has its origins in the emergence of animal protection 

legislation in early 19th century Britain and the need to both educate the public about the 

purposes of the legislation and to prosecute those in breach.  The early challenges facing 

the RSPCA and the responses to those shaped the orientation of the organisation, 

resonating through to the present day.  When the RSPCA was founded in Britain in 1824, 

the state was not prominent in bringing prosecutions, with most criminal law enforced by 

means of private prosecutions.44  In order to ensure that Britain’s first animal protection 

                                                            
41 Scott, above n 27, 71. 
42 Gordon Hughes and Claire Lawson, ‘RSPCA and the Criminology of Social Control’ (2011) 55 Crime, 
Law and Social Change 375, 378; Jerry L Anderson, ‘The Origins and Efficacy of Private Enforcement of 
Animal Cruelty Law in Britain’ (2012) 17 Drake Journal of Agricultural Law 263.  While Grabosky 
(above n 27) and Scott (above n 27) refer to the RSPCA, there is no in-depth focus on the organisation.  
43 Gordon and Hughes, above n 42, 376.  The unique role played by RSPCA Queensland was recognised 
in debate on the ACP Bill (Qld): ‘Of course, the area of animal protection has featured probably the most 
celebrated example of the privatisation of law enforcement . . . It is reasonably unusual for a private 
organisation to have what amounts to certain police powers and the capacity to compel private individuals 
to take various actions’: Queensland, Parliamentary Debates, Legislative Assembly, 17 October 2001, 
2922 (Linda Lavarch). 
44 Grabosky points out that ‘[b]efore the rise of the modern state, many activities which today are widely 
regarded as core government functions were undertaken in whole or in part by private interests.  These 
included defense, tax collection, law enforcement, criminal prosecution, imprisonment, and overseas 
exploration and colonization’: above n 27, 528 (citations omitted).  See also Anderson, above n 42, 275-6.  
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legislation was enforced, Richard Martin, the sponsor of the legislation, took it upon 

himself to conduct early prosecutions.45  The RSPCA emerged, in part, out of recognition 

that individuals could not by themselves do enough to enforce the legislation and that an 

institutional approach to enforcement was required, even if this had to be carefully 

managed.  The founders debated the appropriate extent of the enforcement role and the 

associated risk of unpopularity for the Society if this role was overemphasised.46  After 

some early setbacks, the RSPCA flourished, eventually appointing ‘constables’ to enforce 

the legislation, and later cooperating with the newly formed Metropolitan Police to 

investigate and prosecute breaches.47  Harrison argues that from the outset the RSPCA 

displayed ‘positive attitudes to the State’, either seeking public oversight of areas in which 

animals were vulnerable, or seeking to work cooperatively with a range of state actors in 

a position to affect or enforce better treatment of animals, including the Metropolitan 

Police, mines inspectors and the operators of Smithfield Market, the central London 

abattoir.48  Working with the state to achieve stricter regulation, rather than, say, abolition 

of animal use practices, reflected a deliberate strategy of prudence, since the organisation 

‘always found itself in a political situation, where opposition to the powerful on one issue 

had to be moderated in the hope of attracting support from the powerful on another’.49 

 

As part of a strategy of prudence, the RSPCA was cautious about testing the limits of the 

law in the courts, so that ‘[e]ven in 1849 the RSPCA could pride itself on having a much 

lower failure rate than the police’.50  As well, the RSPCA ‘never ran too far ahead of 

public opinion’ and was ‘wary of supporting severe sentences from sympathetic 

magistrates: such sentences might be expedient occasionally, but they could arouse public 

sympathy for the defendant’.51  Harrison argues that as well as pursuing a strategy based 

on prudence, the RSPCA was highly professional: 

 

                                                            
45 See Chapter 2 at 50. 
46 Radford, above n 37, 40-2. 
47 Ibid 43. 
48 Brian Harrison, ‘Animals and the State in Nineteenth-Century England’ (1973) 88 English Historical 
Review 786, 810-13. 
49 Ibid 805.  Hughes and Lawson suggest that the ‘RSPCA was thus often caught between the opinions of 
its own members and those of the government department with which it had to work’: above n 42, 378. 
50 Harrison, above n 48, 807.  A cautious approach may reflect resource limitations, although this will be 
a concern for any prosecutor, government or non-government. 
51 Ibid 808. 
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If prudence was one arm of RSPCA strategy, professionalism was the other.  Then, as now, the 

Society was a lay body, whose speciality was in mobilizing the general public's enthusiasm and 

even sentimentality on behalf of animals.  But in its attitude to fund-raising, the manipulation of 

opinion and the passage of legislation, by the 1880s it had become impressively professional.52 

 

While the contemporary RSPCA, including RSPCA Queensland, is much more willing 

to seek severe sentences for offenders, the strategy of prudence, the professionalism, the 

generally cooperative relationship with the state, and the role of the organisation as 

educator, legislative advocate and prosecutor remain in place.53  In Queensland, the 

relationship between the RSPCA and the state is formally mediated through 

‘Memorandums of Understanding’ (MOUs) (or ‘Activity Agreements’) between RSPCA 

Queensland and DAF (Qld).54  These agreements set out ‘the agreed working relationship 

for administering the [ACP Act (Qld)].  The Agreement covers areas of jurisdiction, 

transfer and assistance policies for complaints, training and appointment requirements, 

and accountability and reporting mechanisms’.55  Under these agreements, DAF (Qld) is 

responsible for enforcement concerning commercial farm animals, and RSPCA 

Queensland for companion animals and animals in settings such as zoos, riding schools 

and pet shops.  A former Director-General of the Department has observed that division 

of responsibilities is not an issue of constraining operations of agencies, but rather one of 

logistics and operational practicality.56 

 

The legal status of MOUs was raised before the Queensland Court of Appeal in Dart v 

Singer.57  The applicants had pleaded guilty to charges of breach of s 17 of the ACP Act 

                                                            
52 Ibid. 
53 The emphasis given to each of these elements as part of a broader animal advocacy strategy can change 
over time.  RSPCA Queensland is a private body, whose direction is determined by a Board and CEO.  
Caulfield argues that this is one reason for discontinuing the role of the RSPCA in enforcement.  He 
argues that ‘[t]here is potential for shifts in direction or emphasis, under the influence of whoever happens 
to be in power, such that proper independent enforcement is compromised: Malcolm Caulfield, Handbook 
of Australian Animal Cruelty Law (Animals Australia, 2009) 174.    
54 The MOUs are formally styled as ‘An agreement between the Royal Society for the Prevention of 
Cruelty to Animals, Queensland, Incorporated (RSPCA) and the Department of Primary Industries and 
Fisheries, Queensland (DPI&F), defining the relative requirements of the RSPCA and DPI&F in the area 
of enforcement of the provisions of the Animal Care and Protection Act 2001 (the Act)’: Procedures and 
Guidelines, above n 37, 89.  The most recent version is DAFF (Qld) and RSPCA (Qld), ‘Activity 
Agreement’ (1 July 2013). 
55 Procedures and Guidelines, above n 37, 8. 
56 Evidence to Senate Rural and Regional Affairs and Transport Committee, Parliament of Australia, 
Canberra, 15 February 2006, 4 (Jim Varghese, Director-General, Queensland Department of Primary 
Industries and Fisheries). 
57 Dart v Singer [2010] QCA 75 (30 March 2010). 
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(Qld) after a raid by RSPCA Queensland.  RSPCA Queensland inspectors seized a large 

number of animals (including 113 dogs and 448 rats), as well as administering treatment 

to 53 animals and killing one animal.  An order was made by the Magistrates Court for 

forfeiture of the animals to RSPCA Queensland to allow for disposal (which would allow 

for re-homing).  The applicants appealed to the District Court, including against the fines 

imposed and the disposal order.  The fines were reduced, but the appeal otherwise 

dismissed.  Before the Court of Appeal the applicants argued that the MOU limited the 

powers of RSPCA Queensland, so that they had no power to obtain a warrant, enter the 

applicants’ property or seize animals.  The Court rejected this argument.  The Court noted 

that the powers of an inspector can be limited under s 116 (as discussed above), but that 

the MOU did not have this effect, since it was neither an instrument of appointment of an 

inspector or a regulation.  Further: 

 
the Agreement does not indicate an intention to limit the powers of inspectors.  An examination 

of the Agreement reveals that one of its important purposes is to enable the RSPCA to maintain a 

role in the enforcement of animal welfare legislation, and to obtain funding for that activity.  Much 

of the Agreement therefore, seeks to define its relationship with [DAF (Qld)]; and to reconcile its 

enforcement role with its other activities.58   

 

The MOUs are supplemented by jointly developed Procedures and Guidelines for animal 

welfare investigations.  In addition to the matters already addressed, such as providing 

guidelines on addressing complaints about inspectors and exercising statutory powers, 

the Procedures and Guidelines canvas the transfer of cases between DAF (Qld), RSPCA 

Queensland, and the QPS; the roles of their respective officers and inspectors; collection 

of evidence; and reporting obligations.  The reporting obligations require inspectors to 

provide a range of information to DAF (Qld) on request, including where there is a 

complaint about an inspector, where the information is relevant to a DAF (Qld) 

investigation which may be the subject of court proceedings, and where the information 

concerns other enforcement activities under the ACP Act (Qld).59 

                                                            
58 Ibid [32] (per P Lyons J; McMurdo P and Fraser JA agreeing). 
59 Procedures and Guidelines, above n 37, 16.  This list reflects a re-writing of the previous requirements 
in the 2005 edition of the Procedures and Guidelines, which stated that: ‘To meet [DAF (Qld)] reporting 
and accountability requirements, the RSPCA will supply the General Manager, Animal Welfare Unit, 
with information on: number of complaints received and number investigated by the RSPCA by species, 
and whether the complaints involved no breach, minor breach or a major breach of the Act or Regulation.  
Where breaches occurred, the action taken should be given; the number of animal welfare directions 
issued; number of prosecutions including the number of successful prosecutions, details of prosecution 
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The extent to which RSPCA Queensland can act independently of DAF (Qld) is an 

important question, keeping in mind the RSPCA receives negligible recurrent 

government funding.  In some ways, RSPCA Queensland is a more open, transparent 

organisation than DAF (Qld).  RSPCA Queensland publishes annual statistics on 

investigations, inspectorate expenses, and enforcement activities more broadly (none of 

which is regularly publicly disclosed by DAF (Qld) with respect to its enforcement 

activities), as well as being subject to the new accountability requirements under the ACP 

Act (Qld), discussed above.  RSPCA Queensland also lobbies DAF (Qld) for legislative 

change, and is free to promote policies and perspectives which may not be shared by DAF 

(Qld).  However, the ongoing involvement of RSPCA Queensland in enforcement is at 

the discretion of the state.  It is possible for the state to diminish the role of the RSPCA 

in the enforcement process, as shown when responsibility for farm animal enforcement 

was transferred to DAF (Qld) in 2001, considered above. 

 

The requirement for RSPCA Queensland to provide information to DAF (Qld) about its 

compliance monitoring and enforcement activities facilitates accountability, but this 

oversight can also be used to control RSPCA Queensland activities.  A small example of 

this would appear to extend to requests to engage RSPCA Queensland in research.  The 

data I have been able to obtain from RSPCA Queensland for this study has been 

significantly curtailed.  Preliminary approval to interview RSPCA Queensland staff was 

provided to me, having supplied some indicative questions, but subject to RSPCA 

Queensland seeking confirmation from DAF (Qld) that this would be acceptable.60  As 

noted in Chapter 1, RSPCA Queensland subsequently informed me that DAF (Qld) 

‘advised they had received similar requests in the past and approved interviews only for 

the provided questions.  [DAF (Qld)] advised if the interviewer strayed from those 

questions provided then the interviewer would be politely informed that approval was 

granted on the basis that the indicative questions would be adhered to’.61 

                                                            
results and disposal and prohibition orders; and any other significant issues thought appropriate by the 
RSPCA’:  Department of Primary Industries and Fisheries and RSPCA Queensland, Animal Welfare 
Investigations, Animal Care and Protection Act 2001: Operational Procedures and Guidelines (August 
2005), 17.  
60 Although not cited by RSPCA Queensland, it’s possible staff felt compelled to seek DAF (Qld) 
approval because of a statement in the Procedures and Guidelines that ‘Inspectors and agencies will not 
make public comment on decisions made by the Director-General under the Act nor will RSPCA 
inspectors comment on the administration or interpretation of the Act without [DAF (Qld)] approval’: 
above n 37, 19. 
61 Email from RSPCA Queensland to Steven White, 1 September 2014. 
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More broadly, the 2001 rescission of farm animal protection as an area of RSPCA 

Queensland enforcement responsibility, the terms of the MOUs, the reporting obligations 

under the Procedures and Guidelines, and the discretionary nature of the appointment of 

RSPCA Queensland staff as inspectors ensures that RSPCA Queensland needs to employ 

a politically astute strategy in managing both the organisation’s independence and DAF 

(Qld) oversight.  RSPCA Queensland is at the same time both an advocacy organisation, 

sometimes seeking legislative change through departmental lobbying, and a quasi-agent 

of the department in enforcing the legislation. 

 

In summary, RSPCA Queensland’s role as principal enforcer of the legislative standards 

in ss 17 and 18 of the ACP Act (Qld) for companion animal protection marks it out as a 

rare example of a private body enlisted to discharge the state function of criminal 

prosecution.  Especially since 2001, the organisation has been subject to increased 

accountability requirements in discharging this role.  DAF (Qld) monitors the 

enforcement activities of RSPCA Queensland, even while the two organisations share 

enforcement of animal protection legislation, with RSPCA Queensland focussed on 

companion animals and urban or near-urban areas, and DAF (Qld) on commercial farm 

animals, both intensive and extensive.  RSPCA Queensland receives negligible state 

funding for conducting enforcement on behalf of DAF (Qld).  RSPCA Queensland is 

required to carefully negotiate its role as legislative reform advocate on the one hand and, 

on the other, legislative enforcer subject to state oversight, a balancing act that can be 

traced back to the inception of the RSPCA in Britain in the 19th century. 

 

III FARM ANIMAL PROTECTION IN QUEENSLAND: KEY ACTORS 

 

By contrast with the companion animal arena, there are a range of institutional actors 

which play a significant role in the farm animal protection regulatory regime.  These range 

across government and quasi-government bodies, the farming industry, animal protection 

NGOs, animal welfare science (AWS) research bodies, retailers, suppliers/producers and 

consumers.  This study focuses on government regulators and some key third parties, 

consistent with a primary focus on standards and standard-setting.62  The objective is to 

                                                            
62 In 2006 the Bureau of Rural Sciences, subsequently merged into the Australian Bureau of Agricultural 
and Resource Economics and Sciences (ABARES), completed a detailed stakeholder audit for the 
Commonwealth-led Australian Animal Welfare Strategy: Nicole A Mazur et al, Australian Animal 
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identify the key parties in standard-setting for farm animal protection, as a prelude to 

Chapter 6, rather than to provide a comprehensive account of all participants in 

Queensland farm animal protection regulation.   

 

The broader context of policy development in farm animal protection is necessarily 

addressed in this part, in particular the range of initiatives which have occurred under the 

Commonwealth-led Australian Animal Welfare Strategy (AAWS).63  Those initiatives 

bear directly on farm animal protection in Queensland and reflected an intent to map and 

shape the terrain of regulatory standards in farm animal welfare in a way which had not 

previously occurred in Australia.  An important feature of the AAWS was an attempt to 

identify relevant stakeholders and stimulate engagement with policy change.  Despite 

these efforts, regulation of farm animal protection remains marked by disagreement 

among stakeholders, with a particular fault line running between government, the farming 

industry and much of the AWS research establishment, on the one hand, and animal 

protection NGOs and, to a lesser extent, consumer protection organisations, on the other.  

The profit-maximising priorities of a self-interested farming industry are unsurprising.  A 

closer examination of government and AWS research priorities, however, reveals 

significant conflicts of interest, with the distinction between industry interests and the 

broader public interest, including animal interests, difficult to discern. 

 

A Government and Quasi-Government/Industry 

 

Historically, the states and territories have been responsible for the administration of 

animal protection in Australia, including in the area of farm animal protection.  The 

                                                            
Welfare Strategy: Stakeholder Analysis Phases 1- 4 (Bureau of Rural Sciences, 2006).  Although 
canvassing stakeholders across the range of animal use contexts, the report provides a breakdown by 
sector (stakeholders by category without individually naming the stakeholders): see especially 28-37.  
ABARES is itself a stakeholder.  It is a ‘research organisation within the Australian Government 
Department of Agriculture’, with a mission ‘to provide professionally independent, world-class research, 
analysis and advice for government and private sector decision-makers on significant issues affecting 
Australia's primary industries’: DoA (Cth), About ABARES 
<http://www.agriculture.gov.au/abares/about>.  It is noteworthy that ABARES, in discharging this 
mission, is described as ‘professionally independent’, while advising ‘the government and our 
stakeholders on how to improve the productivity, competitiveness and sustainability of our portfolio 
industries’: DoA (Cth), Principles of ABARES Research and Analysis 
<http://www.agriculture.gov.au/abares/about/research-and-analysis>. 
63 The most recent version is Commonwealth Department of Agriculture, Fisheries and Forestry (DAFF 
(Cth)), Australian Animal Welfare Strategy and National Implementation Plan 2010-2014 (2011) 
<http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-
national-implementation-plan-2010-14>. 

http://www.agriculture.gov.au/abares/about
http://www.agriculture.gov.au/abares/about/research-and-analysis
http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-national-implementation-plan-2010-14
http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-national-implementation-plan-2010-14
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Commonwealth Government position is that ‘[u]nder the Australian Constitution, states 

and territories have the primary jurisdiction for animal welfare within Australia’.64  While 

this statement is a broadly accurate statement of contemporary and historical law and 

practice, the Commonwealth Government could, if it so chose, legislate to pass national 

animal protection legislation relying on, inter alia, the trade and commerce and 

corporations heads of power in the Australian Constitution (a point taken up further in 

Chapter 8). 

 

1 Commonwealth Government 

 

From 2004 the Commonwealth Government assumed a much more active role in steering 

policy, despite a self-imposed limited legislative role in the arena of animal protection.  

In May 2004 the Council of Australian Governments’ Primary Industries Ministerial 

Council (PIMC) endorsed the creation of the first AAWS.65  The first edition of the 

AAWS was produced in 2005.66  The raison d’être of the AAWS has been described as 

‘a national umbrella strategy’, aiming ‘to help build relationships and partnerships 

between groups, leading to improved coordination across the spectrum of activities, 

reduced duplication of effort, and a more effective and consistent approach to improving 

animal welfare’.67 

 

                                                            
64 DoA (Cth), Animal Welfare in Australia <http://www.agriculture.gov.au/animal/welfare/animal-
welfare-in-australia>.  The Commonwealth Government plays a significant role in live farm animal 
export, establishing a distinct regulatory regime, relying on export and trade heads of power under the 
Australian Constitution.  The issues raised by live export are outside the domestic scope of this study, as 
established in Chapter 1.  For an overview of the live export regulatory regime see, eg, Ruth Hatten, 
‘International Dimensions of Animal Cruelty Law’ in Peter Sankoff, Steven White and Celeste Black 
(eds), Animal Law in Australasia: Continuing the Dialogue (Federation Press, 2nd ed, 2013) 289, 298-306.  
65 While live export of farm animals is outside the scope of this study, it is important to acknowledge that 
a live export crisis stimulated the emergence of the AAWS, when ‘[p]ublic outrage reached a fever pitch 
in 2003 with concern for the treatment of sheep destined for Saudi Arabia.  This event became known as 
the “Cormo Express incident”, named after the ship transporting the sheep.  The media together with 
14,000 letters to the Prime Minister, created a sense of urgency in the process.  By July of that year 
(2003), the Federal Government began work on an Australian Animal Welfare Strategy in earnest.  The 
strategy was pushed through until endorsed by all jurisdictions through the Primary Industries Ministerial 
Council in May 2004’: D Woodside, K Adams and J Trefry, Enhancing Collaboration for Australian 
Animal Welfare: Stage 1: Stakeholder Interviews (Report to AusWAC, July 2013), 9 
<http://www.australiananimalwelfare.com.au/content/enhancing-collaboration-stage-1-stakeholder-
interviews>. 
66 DAFF (Cth), The Australian Animal Welfare Strategy (2005) <http://nla.gov.au/nla.arc-79886>.  For 
the most recent version see above n 63.  
67 Tanner James Management Consultants, Australian Animal Welfare Strategy – Monitoring & 
Evaluation Framework (2013), 8 <http://www.australiananimalwelfare.com.au/content/aaws-monitoring-
and-evaluation-framework-report>. 

http://www.agriculture.gov.au/animal/welfare/animal-welfare-in-australia
http://www.agriculture.gov.au/animal/welfare/animal-welfare-in-australia
http://www.australiananimalwelfare.com.au/content/enhancing-collaboration-stage-1-stakeholder-interviews
http://www.australiananimalwelfare.com.au/content/enhancing-collaboration-stage-1-stakeholder-interviews
http://nla.gov.au/nla.arc-79886
http://www.australiananimalwelfare.com.au/content/aaws-monitoring-and-evaluation-framework-report
http://www.australiananimalwelfare.com.au/content/aaws-monitoring-and-evaluation-framework-report
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Although the AAWS represented ‘a very small investment’,  nonetheless it was claimed 

to have ‘the potential to be the catalyst for a large scale programme of social change to 

enable improvements in animal welfare over a 20 year life cycle by providing a forum 

where all stakeholders can participate in respectful engagement of divergent views’.68  

The intervention of the Commonwealth into animal protection in this way, and the 

stakeholder engagement which it promoted, is a good example of an entity with 

significant ‘regulatory capacity’ enrolling a range of other interested parties – state and 

non-state – into the standard-setting process.69 

 

The ‘small investment’ referred to amounted to about $1 million per annum, ‘introduced 

as part of the 2004-05 Additional Estimates process, with funding of $4.779m over four 

years to June 2009’.70  The AAWS was then ‘funded as an ongoing government program 

until 2012 at $0.974m per year’.71  In 2011-12, $0.84 million was expended by DoA (Cth) 

on the AAWS,72 followed by $2.82 million in 2012-2013,73 and $0.34 million in 2013-

14.74  The funding was ‘made available to stakeholder groups to undertake animal welfare 

projects in the form of seed funding’, 75 and underpinned a range of workshops, stocktakes 

across the animal use sector, and research.  The DoA (Cth) was able to leverage this 

funding by a factor of 10, and possibly more, through collaboration with a range of 

stakeholders.76 

                                                            
68 Ibid. 
69 Regulatory capacity consists ‘of the actual or potential possession of resources plus the existence of 
actual or potential conditions that make it likely that those resources will be deployed both now and in the 
future in such a way as to further the identified goals of those seeking to regulate or resolve identified 
problems, however vague and contradictory those might be.  It consists thus not just of the possession of 
resources but the ability and willingness to use them’: Black, above n 2, 72-3.  Key resources used by the 
Commonwealth include financial and economic resources, authority and legitimacy, strategic position, 
and organisational capacity.  
70 Bruce Gemmell, Review of the Australian Animal Welfare Strategy (DAFF (Cth), 2010) 9. 
71 Ibid. 
72 DAFF (Cth), Annual Report 2011-12, 257 
<http://www.agriculture.gov.au/about/reporting/annualreport/previous-annual-reports>.  
73 DAFF (Cth), Annual Report 2012-13, 152 
<http://www.agriculture.gov.au/about/reporting/annualreport/previous-annual-reports>. 
74 DAF (Cth), Annual Report 2013-14, 137 
<http://www.agriculture.gov.au/about/reporting/annualreport/previous-annual-reports>.  For a detailed 
budget for the period 2010-14, including in kind contributions, see DAFF (Cth), above n 63, 37. 
75 Gemmell, above n 70. 
76 Woodside, Adams and Trefry, above n 65, 10.  DoA (Cth), responding to a review of the AAWS, 
observed that there ‘is a clear role for the Commonwealth to continue to provide leadership and act as a 
driver for the implementation of the [AAWS].  Ongoing funding support from the Commonwealth 
provides weight to this role.  However, as the AAWS implementation is an agreed shared responsibility 
between all stakeholders, more effort needs to be made to facilitate ownership and input from external 
parties’: DAFF (Cth), Gemmell Review Recommendations and Response (undated) 
<http://pandora.nla.gov.au/pan/145133/20140605-

http://www.agriculture.gov.au/about/reporting/annualreport/previous-annual-reports
http://www.agriculture.gov.au/about/reporting/annualreport/previous-annual-reports
http://www.agriculture.gov.au/about/reporting/annualreport/previous-annual-reports
http://pandora.nla.gov.au/pan/145133/20140605-0939/www.australiananimalwelfare.com.au/app/webroot/files/upload/files/response%20to%20gemmell-report.pdf
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Regardless of the small budget, the AAWS was subject to rigorous review, refinement 

and development.  Although there is a need to be cautious about departmental consultants 

‘pleasing the customer’, a 2013 evaluation study found that the ‘AAWS, whilst a 

miniscule funded activity of the Australian Government, is a high level strategic driver 

of fundamental change in the Australian and international communities’.77 

 

Funding for the AAWS was discontinued in December 2013, despite the 20 year projected 

timeframe for the review,78 the small budget, and with much work still to be completed 

(especially in achieving nationally consistent protection standards).79  The AAWS was 

cut as part of a wider government commitment to ‘reducing red tape’.80  DAF (Qld) 

(interviewee 1A) characterised the development in a different way, suggesting that ‘it was 

basically disbanded because the Federal Government decided that . . . the process was 

sufficiently mature that it didn’t require leadership by the Commonwealth and that the 

states could actually pick it up and run with it’.81 

 

                                                            
0939/www.australiananimalwelfare.com.au/app/webroot/files/upload/files/response%20to%20gemmell-
report.pdf>. 
77 Tanner James Management Consultants, above n 67, 8.  
78 See also Australian Animal Welfare Advisory Committee (AAWAC), 2012 Report on Australian 
Animal Welfare Strategy (AAWS) Progress and Delivery of Improved Animal Welfare Outcomes 
(December 2012) <http://www.australiananimalwelfare.com.au/content/2012-progress-report>.  
Attachment A (2012-2013 AAWS Summary Work Plan) refers to a 20 plus year goal that the ‘welfare 
needs of animals are understood and prioritised’ and a 5-10 year outcome where ‘the welfare of animals is 
considered and managed in all decisions and activities that impact on it [and] [a]nimals experience better 
levels of care, management and well-being’. 
79 Australian Government, Mid-Year Economic and Fiscal Outlook 2013-2014 (December 2013), 
Appendix A, 97 & 115 <http://www.budget.gov.au/2013-
14/content/myefo/download/12_appendix_a_expense.pdf>.  
80 For a close examination of the regulatory implications and ideological agenda of this latest campaign of 
‘deregulation’ see Neil Gunningham, ‘Two Cheers for Prescription?  Lessons for the Red Tape Reduction 
Agenda’ (2015) 38 University of New South Wales Law Journal 936.  Drawing on a workplace health and 
safety case study, Gunningham concludes that the Government’s ‘ambition is sweeping deregulation, 
often irrespective of the particular merits of individual regulatory provisions’: at 953.  This conclusion is 
borne out in an animal protection context.  RSPCA Australia, in a submission on the Commonwealth 
Government’s Agricultural Competitiveness White Paper pointed out that ABARES ‘in its assessment of 
opportunities for regulatory reform lists the [AAWS] under the category “No unnecessary regulatory 
burden exists”.  Yet, the Australian Government, in December 2013 abolished the AAWS Advisory 
Committee and its working groups (including the Livestock & Production Animals Working Group), 
effectively dismantling the framework and the process through which stakeholders engaged on a range of 
animal welfare issues and activities that allowed for animal welfare policy development in this country’: 
RSPCA Australia, ‘Agricultural Competitiveness White Paper Submission’ (IP635, 22 April 2014) 4 
<http://agwhitepaper.agriculture.gov.au/supporting-information/published-submissions-issue-paper>. 
81 Broadly similar comments were made by DoA (Cth) (interviewee 1A) (see below). 

http://pandora.nla.gov.au/pan/145133/20140605-0939/www.australiananimalwelfare.com.au/app/webroot/files/upload/files/response%20to%20gemmell-report.pdf
http://pandora.nla.gov.au/pan/145133/20140605-0939/www.australiananimalwelfare.com.au/app/webroot/files/upload/files/response%20to%20gemmell-report.pdf
http://www.australiananimalwelfare.com.au/content/2012-progress-report
http://www.budget.gov.au/2013-14/content/myefo/download/12_appendix_a_expense.pdf
http://www.budget.gov.au/2013-14/content/myefo/download/12_appendix_a_expense.pdf
http://agwhitepaper.agriculture.gov.au/supporting-information/published-submissions-issue-paper
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In September 2015 the Deputy Secretary of the Department asserted that ‘[t]he Australian 

Animal Welfare Strategy exists; it is still there’.82  This statement must be regarded as 

self-serving and expedient,83  since the AAWS no longer exists in any substantive form.  

It is contrary to the comments of his own departmental officers documented by this study, 

to statements from other key institutional actors also documented in this study, to the 

post-defunding custodianship of the AAWS website by the Australian Veterinary 

Association and to the claims of the federal Government of having ‘reduced red tape’ 

through the defunding.  Further, it is not just funding which has been stripped away.  The 

ministerial council (and supporting body) which, inter alia, authorised the AAWS and 

oversaw the development of national standards for farm animal welfare, was also 

discontinued.84  At the ministerial level, limited arrangements for ad hoc meetings have 

been in put place to fill the gap left by the removal of the PIMC.85 

 

The last AAWS, endorsed by the PIMC in 2011, included a risk management assessment 

matrix.86  Two relevant ‘high likelihood, high impact’ risks are identified.  One is that 

‘[p]ractices that result in poor welfare may continue due to a lack of national agreement 

on what constitutes positive welfare and how to measure it’.87  A second is that ‘State and 

territory governments vary agreed [PIMC] decisions’.88  The risks are to be managed, 

respectively, by a ‘focus on evidence-based decision making and provid[ing] appropriate 

                                                            
82 Evidence to Senate Standing Committee on Rural and Regional Affairs and Transport, Parliament of 
Australia, Canberra, 14 September 2015, 22 (Phillip Glyde, Deputy Secretary, Commonwealth 
Department of Agriculture).  The claim is repeated in one part of the 2014-15 departmental annual report, 
even as another part of the same report notes that the AAWS has been finalised and all performance 
targets met: see DAF (Cth), Annual Report 2014-15, 61, 64 
<http://www.agriculture.gov.au/about/reporting/annualreport>.  The same report refers to funding of $466 
000 spent on the AAWS in 2014-15: at 139.  This amount most likely reflects international animal 
welfare activities, as well as the very limited departmental representation in domestic standard-setting 
activities.    
83 The evidence of DoA (Cth) was used as the basis for dismissing the need for a separate statutory 
authority for animal welfare (a proposal addressed in Chapter 8): Senate Standing Committee on Rural 
and Regional Affairs and Transport, Parliament of Australia, Voice for Animals (Independent Office of 
Animal Welfare) Bill 2015 (2015) 14 [2.31]-[2.32]. 
84 DAF (Cth), above n 74 at 20, summarises the role of the relevant bodies, stating that ‘the Standing 
Council on Primary Industries (SCoPI) oversaw a national approach to significant issues affecting 
Australia’s primary production sectors.  SCoPI, chaired by the Australian Government Minister for 
Agriculture, comprised the portfolio ministers from the state and territory and New Zealand governments.  
The Primary Industries Standing Committee (PISC) supported SCoPI.  The PISC was chaired by the 
secretary of the department and comprised the department heads or chief executive officers of all 
Australian and New Zealand government agencies responsible for primary industries policy issues’. 
85 DAF (Cth), above n 74, 20. 
86 DAFF (Cth), above n 63, 41-5. 
87 Ibid 43 (emphasis added). 
88 Ibid 43. 

http://www.agriculture.gov.au/about/reporting/annualreport
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levels of balanced information on issues of contention or concern’ and implementing the 

PIMC ‘agreed consistency framework’.89  These risks and their management become 

more challenging with the Commonwealth retreating from a coordination and policy 

leadership role by abandoning the AAWS.  The DoA (Cth), completely repudiating the 

motivation and conceptual basis of the AAWS, now suggests that ‘State and territory 

governments will lead these matters, as these governments are responsible for the 

development of, and compliance with, animal production and welfare legislation’.90  

 

As at November 2012 the Animal Welfare Branch in DoA (Cth) comprised 22 equivalent 

full-time staff, with duties ‘to provide animal welfare advice to the Australian 

Government, represent Australia internationally, provide leadership and coordination for 

the AAWS, input to development of national animal welfare policy, and standards and 

guidelines’.91  The demise of the AAWS brought with it the demise of the Animal Welfare 

Branch.  The DoA (Cth) characterised the change as just the latest iteration in the 

fluctuating status of animal welfare at a Commonwealth level, revealing a highly reactive 

approach to animal protection policy.  The animal welfare section ‘has changed from 

being a unit to a section to a branch, back to a section, back to a branch.  Now . . . it’s part 

of another branch – it’s part of another section . . . So as various welfare issues have come 

up, the amount of resources put into welfare has changed’.92 

 

This current retreat is likely to continue into the foreseeable future, with DoA (Cth) 

suggesting that ‘[i]n a regulatory environment, I think the Commonwealth is going to 

continue to step back domestically, just because of resourcing constraints’.93  Other key 

agencies have also emphasised resourcing constraints.  For example, Animal Health 

                                                            
89 Ibid 45. 
90 DAF (Cth), above n 74, 63.  The AAWS claimed that the ‘AAWS is Australia’s response to a number 
of welfare issues.  It addresses a range of policy objectives, including that: the welfare needs of animals 
are met by the people responsible for them, in line with scientific evidence and community expectations; 
appropriate, balanced information is readily available for people who are making decisions on animal 
welfare issues; and there is national consistency in welfare requirements and outcomes.  The strategy is 
also a response to the community expectation that governments will play a central role in maintaining and 
protecting the welfare of animals as a public good’: above n 63, 13.  
91 AAWAC, above n 78 (Attachment B - Australia’s Animal Welfare Arrangements and Capacity), 74. 
92 DoA (Cth) (interviewee 1A).  An Animal Welfare Task Group has been established, comprising 
representatives of the Commonwealth, states and territories, chaired by Victoria.  This reports to the 
Agriculture Ministers’ Forum (AGMIN), ‘chaired by the Australian Government Minister for 
Agriculture’, and which will ‘meet face-to-face once a year and for ad hoc meetings as required’: DAF 
(Cth), above n 74, 20.    
93 DoA (Cth) (interviewee 1B). 
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Australia (AHA), a hybrid government-industry organisation which includes DoA (Cth) 

and DAF (Qld) as members, observes that ‘in terms of political priorities the Department 

of Agriculture is slipping down the tree, [with] enormous [resource] pressure from police, 

health and education.  As a consequence the Department of Agriculture [is] under 

enormous budgetary pressure’.94 

 

The AAWS was significant in advancing an agenda of national consistency in animal 

protection standard-setting, stakeholder engagement and (limited) resourcing for animal 

protection.  This, of course, is largely a procedural concern but marked a departure from 

previous approaches.  However, a commitment to procedural reform should not be 

confused with a change in substantive policy.  The regulatory orientation of DoA (Cth) 

remained consistent throughout the limited reform process.  That orientation is succinctly 

expressed in the 2014-15 Annual Report, which states that the ‘agriculture portfolio 

supports the sustainability, profitability and competitiveness of Australia’s agriculture, 

fisheries and forestry industries’.95  The Biosecurity Animal Division, the DoA (Cth) 

division primarily responsible for animal protection matters, ‘works to maintain and 

enhance trade and market access for animals and animal products’.96  The AAWS, in the 

arena of farm protection, was never a serious challenge to prevailing animal husbandry 

practices and industry development, given the ‘Australian Government has no objection 

to intensive farming as long as it is undertaken in accordance with relevant state and 

territory laws’.97 

 

More recently, the Commonwealth’s new priorities have become clearer – rather than 

focussing on exercising its regulatory capacity to address the substance of animal 

protection the focus will be on suppressing activities which may uncover shortcomings 

in the prevailing regime, with efforts to develop a national approach targeting ‘the serious 

and potentially devastating issue of farm trespass’.98 

 

                                                            
94 AHA (interviewee 1). 
95 DAF (Cth), above n 82, 18. 
96 Ibid 24. 
97 Letter from Allen Grant, Executive Manager, Agricultural Policy Division, DAFF (Cth) to Ms Di 
Johnstone, 11 August 2009. 
98 Commonwealth Minister for Agriculture (Barnaby Joyce) and NSW Minister for Primary Industries 
(Niall Blair), ‘National Focus on Farm Trespass’ (Media Release, 3 August 2015) 
<http://www.agricultureminister.gov.au/Pages/Media-Releases/national-focus-on-farm-trespass.aspx>.  
See further below n 129ff. 

http://www.agricultureminister.gov.au/Pages/Media-Releases/national-focus-on-farm-trespass.aspx
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In summary, the significance of the Commonwealth’s role in standard-setting has 

fluctuated over time.  The Commonwealth assumed a leadership role in 2005 through the 

development of the AAWS, drawing a range of state and non-state actors into information 

gathering and standard-setting processes.  The Commonwealth focussed on procedural 

reform, without challenging the substantive goal of increased agricultural profitability, a 

goal shared by the farming industry.  Since December 2013 the Commonwealth has 

largely ceased to exercise its regulatory capacity in a constructive way in the area of farm 

animal protection, all but scrapping the AAWS and turning its attention to curtailing third 

party activities aimed at monitoring and exposing poor farming practices. 

      

2 Animal Health Australia 

 

Animal Health Australia (AHA) has played a key role in project managing the 

development of new standards and guidelines for farm animal protection.  AHA is ‘a not-

for-profit public company established by the Australian, state and territory governments 

and major national livestock industry organisations’.99  Members of AHA include the 

Commonwealth, state and territory governments, and industry representative 

organisations (eg Australian Chicken Meat Federation, Australian Egg Corporation, 

Australian Pork, Cattle Council of Australia and Sheepmeat Council of Australia).100 

 

The role of AHA is to facilitate ‘innovative partnerships between governments, major 

livestock industries and other stakeholders to protect animal health and the sustainability 

of Australia’s livestock industry’.101  Among programs addressing animal health and 

biosecurity matters, AHA also operates a ‘Livestock Welfare’ program.  The AHA 

worked within the AAWS to review standards for farm animal welfare (on a consultancy 

basis).  AHA has played a crucial strategic role in the conversion of model codes of 

practice into standards and guidelines, establishing key procedural architecture, 

identifying and engaging key stakeholders and managing the work of writing and 

reference groups.  The organisation has therefore played something of a gatekeeper role, 

                                                            
99 AHA, Company Profile <https://www.animalhealthaustralia.com.au/who-we-are/company-profile/>. 
100 AHA, Members <http://www.animalhealthaustralia.com.au/who-we-are/information-for-
members/members/>.  AHA (interviewee 1) described membership as ‘[p]rincipally governments and 
livestock industries at the national level.  There are a few odds and sods but essentially it’s the Australian 
government, the jurisdictional government, departments of agriculture . . . and then the peak industry 
councils’.  
101 AHA, Who We Are <https://www.animalhealthaustralia.com.au/who-we-are/>. 

https://www.animalhealthaustralia.com.au/who-we-are/company-profile/
http://www.animalhealthaustralia.com.au/who-we-are/information-for-members/members/
http://www.animalhealthaustralia.com.au/who-we-are/information-for-members/members/
https://www.animalhealthaustralia.com.au/who-we-are/
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strategically important but having no power to implement the standards and guidelines or 

require compliance.102  

 

AHA has faced resource constraints, and is dependent on the goodwill of its members, 

especially government departments.  However, staffing for animal protection matters, as 

a core funded responsibility, is very limited.  AHA (interviewee 1) suggested that this 

was ‘pretty much symptomatic of Australia though.  If you go around the jurisdictions in 

animal welfare bureaus you will find just one or two or three very busy people and that’s 

just the way the system is’. 

 

3 State Government 

 

In Queensland, DAF (Qld) is primarily responsible for administration of farm animal 

protection under the ACP Act (Qld), from identification and incorporation of standards 

for farm animal protection, through to compliance monitoring and enforcement 

processes.103  The key administrative section within DAF (Qld) is the Animal Welfare 

Unit (AWU), located within the Animal Biosecurity and Welfare branch in the 

Biosecurity Queensland Division.104    The AWU is required to ‘provide policy for animal 

welfare; to lead four animal welfare projects (policy and standards, ethics, compliance, 

and education and communications); [and] to administer the Animal Welfare Advisory 

Committee’.105  As at November 2012 the AWU comprised four full-time equivalent 

staff, with ‘part-time policy support from other areas’.106  Data released by DAF (Qld) in 

response to my request for information forming part of this study suggests, as noted in 

Part II, a 2015 staffing allocation of nine people (General Manager, Animal Biosecurity 

and Welfare; Director, Animal Biosecurity and Welfare; two principal policy officers; 

three senior policy officers; and two regional project officers).107  The true figure 

probably lies somewhere between the 2012 and 2015 numbers, given a significant part of 

                                                            
102 For a detailed discussion of the nature and function of gatekeepers see Black, above n 2, 70-1. 
103 In a recent Activity Agreement entered into between DAF (Qld) and RSPCA (Qld), DAF (Qld) 
describes its role as ‘lead agency for animal welfare in Queensland which includes portfolio responsibility 
for the Animal Care and Protection Act 2001’: DAFF (Qld) and RSPCA (Qld), above n 54. 
104 DAF (Qld), Organisational Chart (March 2015) 
<https://www.daf.qld.gov.au/__data/assets/pdf_file/0006/86289/daf-organisational-structure.pdf>. 
105 AAWAC, above n 78 (Attach B) 78. 
106 Ibid. 
107 Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) to 
Steven White, 13 July 2015, File I. 

https://www.daf.qld.gov.au/__data/assets/pdf_file/0006/86289/daf-organisational-structure.pdf
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the 2015 staff roles involves matters of animal health and biosecurity, beyond animal 

protection. 

 

The passage of the ACP Act (Qld) brought with it a transfer of responsibility for farm 

animal protection compliance monitoring and enforcement from RSPCA (Qld) to DAF 

(Qld).  In recent years RSPCA (Qld) and DAF (Qld) have been parties to successive 

memorandums of understanding (MOUs) (or ‘Activity Agreements’), as discussed in Part 

II.  According to the most recent Activity Agreement, for the financial year 2013-14, DAF 

(Qld) inspectors ‘have primary responsibility for enforcing the Act in relation to animals 

used in commercial livestock production (ie where the keeping of such livestock is a 

significant or primary business of the person or organisation involved, and for feral 

livestock animals)’.108  The Explanatory Note to the ACP Bill (Qld) stated: 

 
The class of persons who may be appointed as inspectors has been broadened to increase the ability 

to address animal welfare issues throughout the State.  For example, the clause will make 

Department of Primary Industries’ employees who are veterinarians or stock inspectors under the 

Stock Act 1915 eligible for appointment as inspectors.  Departmental stock inspectors and 

veterinarians have expert animal, extension and regulatory skills but require further training in the 

new legislation before any appointment.109   

  

During debate on the Bill, a government member emphasised the number of new 

inspectorial staff, pointing to ‘an additional 120 people who will be available for 

inspectorate duties and enforcement throughout the state’.110 

 

By November 2012 the number of DAF (Qld) inspectors had declined significantly.  A 

national review of animal welfare arrangements stated that ‘[a]pproximately 70 inspectors 

are appointed under the Animal Care and Protection Act for Queensland but these have 

other responsibilities and the total FTE [full-time equivalent] resource is approximately 

14’.111  Since 2012 the number has reduced significantly again, with a 2015 total of 57 

biosecurity inspectors.112  The FTE figure is likely to be a fraction of this, given the other, 

                                                            
108 DAFF (Qld) and RSPCA (Qld), above n 54. 
109 Explanatory Notes, Animal Care and Protection Bill 2001, 54.  The Stock Act 1915 (Qld) addresses 
animal health, quarantine, registration of animal facilities, management of disease and so on.    
110 Queensland, Parliamentary Debates, Legislative Assembly, 17 October 2001, 2920 (Neil Roberts). 
111 AAWAC, above n 78, 78 (Attach B). 
112 Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) to 
Steven White, 13 July 2015, File I. 
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non-animal welfare responsibilities of these inspectors (if the proportion of inspectors to 

total FTE resource from 2012 holds, then the 2015 figure is between 11 and 12 FTE 

animal welfare inspectors).  The trend is clear – over time fewer and fewer inspectorial 

resources are being directed to farm animal protection, with a roughly 50% decline since 

the introduction of the ACP Act (Qld) in 2001. 

 

The regulatory norms for DAF (Qld), as for DoA (Cth), are founded on a commitment to 

growing the size, productivity and profitability of the agricultural sector, including for 

farm animals and their products.  A recently produced agriculture strategy includes a 

vision for ‘an efficient, innovative, resilient and profitable sector that thrives in the long 

term’ with ‘a clear, ambitious target to double Queensland’s agricultural production by 

2040’.113  Animal welfare is mentioned just twice, once in the context of addressing 

natural disasters, the other in a commitment to ‘streamline the regulatory environment 

while protecting and enhancing Queensland’s enviable biosecurity status and high-level 

food safety and animal welfare standards’.114  DAF (Qld) sees further intensification of 

farming as key to growth in farm animal production.115 

 

The Minister has established a Queensland Animal Welfare Advisory Board (AWAB) to 

advise on animal welfare issues, relying on s 211 of the ACP Act (Qld).  Members are 

drawn from key animal protection and industry groups.  AWAB ‘aims to improve the 

welfare of animals in Queensland by providing forward-looking advice on welfare 

legislation, policy, strategies and programs’.116  AWAB commits to considering ‘any 

relevant matters such as good practice, national and international trends, practicalities, 

industry capability, public opinion, scientific knowledge and animal ethics’.117  DAF 

                                                            
113 DAFF (Qld), Queensland’s Agriculture Strategy: A 2040 Vision to Double Agricultural Production 
(State of Queensland, 2013), vi 
<http://rti.cabinet.qld.gov.au/documents/2013/jun/qld%20ag%20strat/Attachments/Attachment%20-
%20Queensland%20Agriculture%20Strategy.pdf>.  
114 Ibid 20. 
115 DAFF (Qld), State of Queensland Agriculture Report (June 2014), 7 
<https://publications.qld.gov.au/storage/f/2014-07-02T05%3A08%3A03.269Z/state-of-queensland-
agriculture-report-june-2014.pdf>.  
116 DAF (Qld), Animal Welfare Advisory Board <https://www.daf.qld.gov.au/animal-industries/welfare-
and-ethics/animal-welfare/animal-welfare-advisory-board>. 
117 Ibid. 

http://rti.cabinet.qld.gov.au/documents/2013/jun/qld%20ag%20strat/Attachments/Attachment%20-%20Queensland%20Agriculture%20Strategy.pdf
http://rti.cabinet.qld.gov.au/documents/2013/jun/qld%20ag%20strat/Attachments/Attachment%20-%20Queensland%20Agriculture%20Strategy.pdf
https://publications.qld.gov.au/storage/f/2014-07-02T05%3A08%3A03.269Z/state-of-queensland-agriculture-report-june-2014.pdf
https://publications.qld.gov.au/storage/f/2014-07-02T05%3A08%3A03.269Z/state-of-queensland-agriculture-report-june-2014.pdf
https://www.daf.qld.gov.au/animal-industries/welfare-and-ethics/animal-welfare/animal-welfare-advisory-board
https://www.daf.qld.gov.au/animal-industries/welfare-and-ethics/animal-welfare/animal-welfare-advisory-board
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(Qld) is clear that AWAB advises the Minister only, although also acknowledges that 

‘DAF does “consult” with key stakeholders on policy development’.118 

 

B Animal Protection NGOs 

 

Two NGOs are particularly significant in the regulation of farm animal protection at a 

national level, RSPCA Australia and Animals Australia.  RSPCA Australia ‘is a federated 

organisation made up of the eight independent state and territory RSPCA 

Societies.  RSPCA Australia establishes national policies and positions on animal 

protection issues, and works with government and industry to ensure these issues are 

addressed’.119  The federal body has established an extensive range of policies across all 

categories of animal use, including farming of animals.120  Although welfarist in 

orientation, RSPCA Australia has forcefully advocated changes in policy across a range 

of farm animal issues, including opposing live export of farm animals.  RSPCA Australia 

has also developed the RSPCA Approved Farming Scheme, a set of private standards 

which, as will be discussed in Chapter 6, are becoming increasingly significant in the 

retail space and which ‘are much higher than those recommended’ by prevailing codes of 

practice.121  The organisation is growing, rising from 1.5 FTE staff in 1997 to 11 in 

2008.122 

 

Animals Australia was formed in 1980 (co-founded by Peter Singer and Christine 

Townend) ‘to unite the many animal protection groups in Australia to provide a united 

and strong voice on behalf of animals’.123  The organisation ‘now uniquely undertakes 

two interwoven roles – as a peak body representing a large number of grass roots groups, 

and a campaign-focussed organisation working to raise community awareness of animal 

suffering and promote reform’.124  Animals Australia, particularly in recent years, has 

                                                            
118 Letter from Anna Field (Principal Project Officer , Right to Information Services, DAF (Qld)) to 
Steven White, 28 May 2015, Attachment, 5. 
119 RSPCA Australia, How We Govern Ourselves <https://www.rspca.org.au/what-we-do/about-us/how-
we-govern-ourselves>. 
120 RSPCA Australia, Knowledgebase – Farm Animals <http://kb.rspca.org.au/17/>. 
121 RSPCA Australia, What is the RSPCA Approved Farming Scheme? <http://kb.rspca.org.au/What-is-
the-RSPCA-Approved-Farming-Scheme_94.html>.  
122 Bidda Jones, ‘The Role of Animal Welfare Agencies in Improving Animal Welfare’ (Paper Presented 
at AAWS 2008 International Animal Welfare Conference, Gold Coast, 1 September 2008), 9 
<http://www.australiananimalwelfare.com.au/content/day-one>. 
123 Animals Australia, Who is Animals Australia? <http://www.animalsaustralia.org/about/>. 
124 Ibid. 

https://www.rspca.org.au/what-we-do/about-us/how-we-govern-ourselves
https://www.rspca.org.au/what-we-do/about-us/how-we-govern-ourselves
http://kb.rspca.org.au/17/
http://kb.rspca.org.au/What-is-the-RSPCA-Approved-Farming-Scheme_94.html
http://kb.rspca.org.au/What-is-the-RSPCA-Approved-Farming-Scheme_94.html
http://www.australiananimalwelfare.com.au/content/day-one
http://www.animalsaustralia.org/about/
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conducted a range of significant investigations, perhaps the most visible concerning the 

fate of Australian cattle exported to Indonesia and other destinations.  Following a Four 

Corners program aired in May 2011 on an Indonesian investigation, mass protest rallies 

occurred around Australia, live export was thrown into crisis, shipments to Indonesia 

were temporarily halted, private members’ bills were introduced into the federal 

Parliament seeking to ban live export and a regulatory overhaul occurred.125  Other 

investigations have addressed a range of farm settings, including an ‘investigation into 

the factory farming of pigs in Australia which aired on 60 Minutes . . . a catalyst to the 

pig industry agreeing to restrict the use of pregnant sow stalls by 2017’.126  The 

organisation stresses its independence and inclusiveness.127  The organisation is 

avowedly reformist, running information campaigns targeting a range of standard farm 

animal husbandry practices.  Animals Australia argues that traditional channels of 

lobbying for reform have proven to be fruitless, necessitating a changed approach 

focussed on raising citizen awareness.128 

 

The success of Animals Australia in forcing animal protection issues into the national 

political debate, especially in the area of live export, as well as the work of other NGOs 

in conducting undercover surveillance of farms, has provoked a backlash from 

conservative members of parliament, especially those from rural electorates.  So-called 

‘ag-gag’ bills have been introduced at a state level and federally.129  These laws typically: 

 
target undercover investigators, whistleblowers and journalists, and may take three forms: They 

criminalise the undercover or covert surveillance of commercial animal facilities.  They require 

that any obtained footage of animal cruelty must be turned over to enforcement agencies 

                                                            
125 See Hatten, above n 64, for an account of these events.  Hatten argues that the regulatory overhaul has 
largely failed.  Animals Australia continues to investigate animal protection breaches in the live export 
sector.  Fall-out from the 2011 events continues, with a class action on foot under which suppliers are 
claiming compensation on the basis that the Minister’s decision to institute a temporary ban on export to 
Indonesia was unreasonable: see Sara Everingham and Kristy O’Brien, ‘Cattle Industry Launches Class 
Action against Federal Government Seeking Compensation over Live Export Ban’, ABC (online), 28 
October 2014 <http://www.abc.net.au/news/2014-10-28/cattle-industry-launches-class-action-over-live-
export-ban/5845650>.  
126 Animals Australia, above n 123. 
127 Animals Australia states that ‘[o]ur representative and committee work (and only that work) is 
supported by a small annual grant from the Federal government.  Our campaigns and investigations are 
funded entirely by donations that come from thousands of kind individuals across Australia (and around 
the world) who themselves are vegans, vegetarians, meat-eaters, and yes, some are farmers’: Animals 
Australia, Cruelty-Free Advocacy: Animals Australia’s Approach 
<http://www.animalsaustralia.org/about/animals-australia-agenda.php>.  
128 Ibid. 
129 See, eg, Criminal Code Amendment (Animal Protection) Bill 2015 (Cth). 

http://www.abc.net.au/news/2014-10-28/cattle-industry-launches-class-action-over-live-export-ban/5845650
http://www.abc.net.au/news/2014-10-28/cattle-industry-launches-class-action-over-live-export-ban/5845650
http://www.animalsaustralia.org/about/animals-australia-agenda.php
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immediately, stifling long-term investigations into systemic animal abuse.  They require potential 

employees of commercial animal facilities to disclose current or past ties to animal protection 

groups.130 

 

Although these laws are yet to gain a foothold in Australia, some United States 

jurisdictions have passed such laws.  They are increasingly being challenged by NGOs 

such as the Animal Legal Defense Fund (ALDF).131  The Commonwealth Government, 

and the states and territories, are increasingly focussing on ‘farm trespass’, as noted 

above.  If this policy intent is reflected in law it is likely to severely constrain the activities 

of some non-state actors in the farm animal regulatory regime.  Black notes that ‘all 

aspects of the regulatory function and all strategies of behaviour modification, including 

those that are economic and market based, are potentially affected by the legal context 

for it determines the basis on which parties interact’.132  Potential legal changes arising 

from a national focus on farm trespass are likely to disempower NGOs who may be 

engaging in long term investigations involving information gathering and surveillance, 

undermining accountability in the farm animal sector.  This is a particular risk in 

Queensland, given the lack of resources and passivity of the state regulator, explored in 

Chapter 7. 

 

At a state level, RSPCA Queensland remains an important organisation in farm animal 

protection, even if it is no longer responsible for compliance monitoring and enforcement.  

The organisation states that it ‘is an active participant in national and state-based RSPCA 

campaigns to improve animal welfare throughout Australia’.133  It promotes reform based 

on the Five Freedoms,134 and promotes the nationally-developed RSPCA Approved 

Farming Scheme.  Under the most recent Activity Agreement between DAF (Qld) and 

RSPCA Queensland, DAF (Qld) recognises a distinction between RSPCA Queensland’s 

enforcement role in a companion animal context and its advocacy role more broadly, 

which may extend to farm animal protection.135 

                                                            
130 Voiceless, Ag-gag <https://www.voiceless.org.au/the-issues/ag-gag>. 
131 See, eg, ALDF, Taking Ag-Gag to Court <http://aldf.org/cases-campaigns/features/taking-ag-gag-to-
court/>. 
132 Black, above n 2, 79. 
133 RSPCA Queensland, Animal Welfare Awareness <http://www.rspcaqld.org.au/what-we-do/welfare-
awareness>. 
134 The Five Freedoms are a rubric for assessing the welfare of an animal, considered in depth in Chapter 
5 at 159-61. 
135 The clause states that ‘DAFF acknowledges that RSPCA may have or advocate policies that are not in 
accord with DAFF policies.  However RSPCA will clearly separate its enforcement role and enforcement 

https://www.voiceless.org.au/the-issues/ag-gag
http://aldf.org/cases-campaigns/features/taking-ag-gag-to-court/
http://aldf.org/cases-campaigns/features/taking-ag-gag-to-court/
http://www.rspcaqld.org.au/what-we-do/welfare-awareness
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International NGOs may also be significant in domestic farm animal protection, although 

usually in an episodic way.  For example, People for the Ethical Treatment of Animals 

(PETA), a United States-based animal advocacy organisation with branches all over the 

world, has targeted the Australian wool industry over cruel animal husbandry practices 

(such as mulesing of sheep136 and, more recently, shearing of sheep137).  Welfarist 

organisations such Compassion in World Farming (CIWF)138 and World Animal 

Protection (WPA)139 have a global focus, but also advocate for specific incremental 

reform in Australia, including in relation to farm animals (particularly live export of farm 

animals, where both have joined domestic NGOs in opposing the trade). 

 

C Farming Industry/Suppliers 

 

The farming industry is large, with a correspondingly high number of representative 

organisations across the different farm animal sectors.140  A recent stocktake of animal 

protection arrangements and capacity identified three key peak industry representative 

bodies: Meat and Livestock Australia (MLA), the National Farmers’ Federation (NFF) 

and the Australian Livestock and Rural Transporters Association (ALRTA).141  To these 

                                                            
policies from such other policies so that the proper enforcement of the Act by either Agency is not 
compromised or brought into disrepute’: DAFF (Qld) and RSPCA (Qld), above n 54.  The scope of this 
clause is not clear, raising questions as to what it would mean to bring DAF (Qld) into disrepute, and 
what amounts to a ‘clear separation’ of enforcement policies from other policies. 
136 This campaign involved PETA targeting large United States and European wholesale wool buyers and 
informing them of the mulesing of Australian sheep, with the goal of discouraging purchase of Australian 
‘mulesed’ wool.  Mulesing ‘is the removal of skin from the breech and/or tail of a sheep using mulesing 
shears’, and is employed ‘to reduce urine and faecal soiling or dag formation in the breech and tail wool 
and thus minimise susceptibility to breech and tail flystrike’: Sheep Standards and Guidelines Writing 
Group, Sheep Standards and Guidelines – Mulesing Discussion Paper (January 2013), 1 
<http://www.animalwelfarestandards.net.au/sheep/consultative-process/>.  Australian Wool Innovation 
(AWI), a representative wool industry organisation, sued PETA on the basis that PETA was in breach of 
secondary boycott laws under the Trade Practices Act 1974 (Cth) (since repealed).  The litigation did not 
proceed to trial, with settlement in 2007 including AWI paying its own significant costs and agreeing to 
pursue the phasing out of mulesing by 2010.  The latter has not occurred.  The wisdom of AWI’s litigious 
strategy was disputed within AWI and the wider wool industry.  For a full account of the campaign and 
litigation see Caulfield, above n 53, 220-3.  
137 See Lucy Barbour and Edwina Farley, ‘Welfare Group Targets Abuse in Australian Shearing Sheds’, 
ABC Rural (online), 10 July 2014 <http://www.abc.net.au/news/2014-07-10/peta-sheep-
campaign/5587216>; Anna Vidot, ‘Agriculture Minister Barnaby Joyce comes out swinging against 
PETA for Anti-shearing Campaign’, ABC Rural (online), 14 April 2015 
<http://www.abc.net.au/news/2015-04-13/barnaby-joyce-blasts-peta-campaign/6389216>. 
138 CIWF, About Compassion in World Farming <http://www.ciwf.org.uk/about-us/our-story/>. 
139 WPA, Our Work <http://www.worldanimalprotection.org.au/our-work>. 
140 An excellent list of stakeholders can be found in Geoff Neumann and Associates, Review of the 
Australian Model Codes of Practice for the Welfare of Animals (Final Report, 9 February 2005) 57-8; see 
also Gemmell, above n 70, 26-7. 
141 AAWAC, above n 78, 29 (Attach B). 

http://www.animalwelfarestandards.net.au/sheep/consultative-process/
http://www.abc.net.au/news/2014-07-10/peta-sheep-campaign/5587216
http://www.abc.net.au/news/2014-07-10/peta-sheep-campaign/5587216
http://www.abc.net.au/news/2015-04-13/barnaby-joyce-blasts-peta-campaign/6389216
http://www.ciwf.org.uk/about-us/our-story/
http://www.worldanimalprotection.org.au/our-work
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could be added the Australian Chicken Meat Federation, the Australian Egg Corporation 

Limited (AECL), Australian Pork Limited (APL), the Cattle Council of Australia, 

Sheepmeat Council of Australia, Australian Wool Innovation, Dairy Australia and 

Australian Lot Feeders’ Association.  These organisations generally have a range of 

functions, which may include political representation and lobbying, policy formulation, 

research, industry education and resource sharing, quality assurance programs, and 

marketing.  Animal welfare is usually considered collectively with animal health and 

biosecurity.  Most organisations have animal welfare policies, although few of them 

extend beyond stating the importance of animal welfare, emphasising the existence of 

model codes of practice and, even after the demise of the AAWS, the need for a 

collaborative approach to animal welfare in Australia.142  Some of these organisations are 

members of AHA, as discussed above, allowing them to contribute to state-sanctioned 

standard-setting processes. 

 

Industry education includes providing access for members to codes of practice for farm 

animal welfare and, sometimes, supplementary materials.  For example, APL provides 

access to the Model Code of Practice for Pigs, and supplements this with a Companion 

Handbook to the Model Code, designed to be a practical guide for interpretation and 

application of the Model Code.143  MLA provides links to model codes, and suggests that 

‘[p]roducers must consider the Five Freedoms for animals and the need to incorporate 

these into property management plans and procedures’.144  Finally, some sectors have 

established industry-specific quality assurance (QA) schemes.  For example, ALRTA 

incorporates a module called TruckCare Standards into the broader TruckSafe Standards 

accreditation scheme.145  The TruckCare Standards module addresses transportation of 

farm animals.  The module is voluntary, designed to complement prevailing model 

codes.146  A further example is provided by AECL, which has established: 

 

                                                            
142 See, eg, NFF, Biosecurity, Health and Welfare <http://www.nff.org.au/policy/biosecurity-health-
welfare.html>. 
143 APL, Industry Focus – Husbandry <http://australianpork.com.au/industry-focus/animal-
welfare/husbandry/>. 
144 MLA, Program Focus <http://www.mla.com.au/Research-and-development/Animal-health-welfare-
biosecurity/Program-focus>.  For a detailed consideration of the Five Freedoms see Chapter 5 at 159-61. 
145 Australian Trucking Association, TruckSafe <http://www.trucksafe.com.au/>. 
146 Australian Trucking Association, TruckSafe Code of Conduct 
<http://www.trucksafe.com.au/trucksafe-code-of-conduct/>. 

http://www.nff.org.au/policy/biosecurity-health-welfare.html
http://www.nff.org.au/policy/biosecurity-health-welfare.html
http://australianpork.com.au/industry-focus/animal-welfare/husbandry/
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http://www.mla.com.au/Research-and-development/Animal-health-welfare-biosecurity/Program-focus
http://www.mla.com.au/Research-and-development/Animal-health-welfare-biosecurity/Program-focus
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                 Chapter 4: Queensland Companion and Farm Animal Protection: Key Institutional Actors 
 
 

132 
 

Egg Corp Assured (ECA) . . . a national egg quality assurance program designed to help 

commercial egg producers develop an approved quality assurance program for their business and 

be recognised for doing so.  The ECA quality assurance program addresses issues including food 

safety, quarantine and biosecurity, hen health and welfare, egg labelling and environmental 

sustainability.  ECA is audited by accredited, third party auditors.147 

  

Animal welfare is therefore just one of a range of areas addressed in the scheme.  

Requirements of the Model Code of Practice for Domestic Poultry are incorporated into 

an Auditor’s Evidence Guide.148 

 

Overall, then, industry associations participate in standard-setting in at least two key 

ways: first, they may be a member of AHA, and enrolled in the standard-setting processes 

for the development of state-sanctioned standards.  Second, the organisations may prepare 

their own private standards as part of QA schemes.  These different approaches are 

explored in depth in Chapter 6. 

 

D Animal Welfare Science Research Organisations 

 

Animal welfare science, while not as young as animal law, is nonetheless a relatively new 

field.  The area became well-established in the late 20th century, particularly in Britain, 

but also now in Australia and other places.  Phillips suggests that ‘[a]s public concern for 

the welfare of animals has grown, there has been an increase in attention given to the 

science’.149  Most AWS research has focussed on farm animals, since ‘capability in farm 

animals has matched the concerns by industry that consumers may be influenced in their 

buying habits by welfare issues, and therefore more research funding is provided by 

farming than other animal industries’.150 

 

The need for Australian-specific AWS research is argued by some, on the basis that the 

unique nature of Australian conditions renders international research of little relevance.151  

Revised, nationally consistent standards developed under the AAWS, discussed in depth 

                                                            
147 AECL, Quality Assurance <https://www.aecl.org/quality-assurance/>. 
148 See, eg, AECL, Auditor’s Evidence Guide: For Rearing and Layer Farms 
<https://www.aecl.org/assets/Quality-Assurance/Auditors-Evidence-Guide-for-Rearing-and-Layer-
Farms-V3.1-March-2015.pdf>. 
149 Clive Phillips, The Welfare of Animals: The Silent Majority (Springer, 2009) 139.    
150 Ibid. 
151 Geoff Neumann and Associates, above n 140, 49. 

https://www.aecl.org/quality-assurance/
https://www.aecl.org/assets/Quality-Assurance/Auditors-Evidence-Guide-for-Rearing-and-Layer-Farms-V3.1-March-2015.pdf
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in Chapter 6, are supposed to ‘reflect contemporary scientific knowledge, competent 

animal husbandry and mainstream community expectations’.152  DAF (Qld) stresses the 

importance of science in developing standards: 

 
we look for the latest scientific research, knowledge and industry practices to inform us in the 

setting of the standard.  This [is] very much done on the national front and that’s why we can have 

some confidence when we support a national approach that the standards we’re setting are 

achievable and scientifically proven.153  

 

Similarly, a strategic review of animal welfare research and development in the farm 

animal sector states ‘the development of credible animal welfare policy needs to be 

soundly based in science, otherwise the growth and market access of Australian animal 

industries and the current freedoms of animal ownership may be jeopardised’.154 

 

Three major producers of AWS research in Australia are the Animal Welfare Science 

Centre (AWSC), the Centre for Animal Welfare and Ethics (CAWE) and the 

Commonwealth Scientific and Industrial Research Organisation (CSIRO).  These 

organisations possess the key regulatory capacity of expertise, which in turn is linked to 

possession of authority, especially given the technical nature of the some of the 

research.155  As well as conducting stand-alone research, these three research bodies work 

closely together, having ‘established further partnerships with each other through a 

relationship agreement (Memorandum of Understanding).  The agreement formalises the 

close national collaboration which already existed between them and provides a 

framework for joint activities’.156  The AWSC is a joint venture between the University 

of Melbourne, the South Australian Research and Development Institute, the University 

of Adelaide and the Department of Economic Development, Jobs, Transport and 

                                                            
152 AHA, AAWS - Development of Australian Standards and Guidelines for the Welfare of Livestock 
Business Plan (Revised February 2009), 2 <http://www.animalwelfarestandards.net.au/>.  
153DAF (Qld) (interviewee 1B).  
154 DAFF (Cth), National Primary Industries RD&E Framework: Animal Welfare RD&E Strategy 
(National Steering Group, September 2010), 7-8 <http://www.npirdef.org/cms_strategy/project/16/16>.  
155 Black, above n 2, 74-5. 
156 DAFF (Cth), above n 154, 8. 

http://www.animalwelfarestandards.net.au/
http://www.npirdef.org/cms_strategy/project/16/16
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Resources (Vic).157  Much of its funding comes from the farming industry and agricultural 

departments.158 

 

CAWE has a mission ‘to improve Animal Welfare, and the surrounding ethical issues, 

through research, education, and collaboration that recognises the cultural diversity of 

human-animal interaction’.159  The centre lists key collaborators and funding bodies as 

including Morris Animal Foundation, Meat and Livestock Australia, Livecorp, Humane 

Slaughter Association and Humane Society International.160   

 

The CSIRO is a federal government research organisation.  One of the organisation’s nine 

flagship programs is agriculture, with part of that program focussed on animal science, 

including animal health and welfare.161  The organisation states that ‘[w]e work with 

livestock farmers and allied industries to improve their productivity, profitability and 

sustainability through better livestock breeds and management practices’.162  CSIRO 

Publishing publishes a wide range of journals, including Animal Production Science.163  

It also publishes the model codes for animal welfare, considered in depth in Chapter 6.164 

 

Other organisations also conduct AWS research, although the Neumann Report, when 

recommending a panel approach to AWS reviews for new or revised codes of practice, 

acknowledged that ‘the small number of specialist animal welfare scientists in Australia 

may make this difficult and excessively expensive’.165  A 2010 national strategic review 

of research and development in AWS found that in 2009-10 there were ‘approximately 

42.5 full time equivalent staff dedicated to animal welfare RD&E in Australia, 

representing an investment of approximately $14.279 million per annum by governments, 

industry and universities’.166 

                                                            
157 AWSC, Our Partners <http://www.animalwelfare.net.au/article/who-we-are>. 
158 See, eg, the list of projects at AWSC, Program 2 - Housing and Husbandry Effects on Animal 
Welfare <http://www.animalwelfare.net.au/article/program-2-housing-and-husbandry-effects-animal-
welfare>. 
159 CAWE, About CAWE: Strategy <http://www.veterinary-science.uq.edu.au/about-cawe>.  
160 CAWE, Our Work <http://www.veterinary-science.uq.edu.au/our-work>.  
161 CSIRO, Animal Health and Welfare <http://www.csiro.au/en/Research/AF/Areas/Animal-
Science/Animal-Health-Welfare>. 
162 CSIRO, Animal Science <http://www.csiro.au/en/Research/AF/Areas/Animal-Science>. 
163 CSIRO Publishing, Journals <http://www.publish.csiro.au/?nid=17>.  
164 CSIRO Publishing, Primary Industries Report Series 
<http://www.publish.csiro.au/nid/22/sid/11.htm>.  
165 Neumann Report, above n 140, 32. 
166 DAFF (Cth), above n 154, 4. 
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E Retailers 

 

The $85 billion Australian retail food sector is dominated by two supermarkets – Coles 

(owned by Wesfarmers) and Woolworths.  Together they account for 74 per cent of the 

market.  German retailer Aldi is third, with a 10 per cent share, ahead of Metcash (which 

supplies IGA stores) with a 9.5 per cent share.167  Coles and Woolworths have the most 

well-developed animal welfare policies, increasingly imposing production standards on 

suppliers which are higher than those provided for in prevailing codes of practice.168  Both 

major supermarkets are, to some extent, requiring suppliers to conform to the standards 

of the RSPCA Approved Farming Scheme. 

 

Aldi’s animal welfare policy focusses on independent audits conducted by Aldi, and 

adoption of the Australian Meat Industry Council’s Australian Livestock Processing 

Industry Animal Welfare Certification System, incorporating standards for the 

‘processing’ of farm animals.169  One of the two Aldi supermarket chains operating in 

Germany has recently ‘introduced a wide-ranging supply-chain policy on animal welfare 

that may be the most progressive in the world’,170 but this has not yet flowed through to 

Australia. 

 

Metcash states that it ‘take[s] action on [intensive farming] and other issues of consumer 

concern by discussing them with our suppliers and being in constant consultation with 

relevant authorities to ensure that our corporate branded products meet industry and 

regulatory standards, and that these standards are continually improved’.171  Retailers are 

becoming increasingly significant in standard-setting, given their increased willingness 

to exercise their capacity to influence suppliers, a matter explored in detail in Chapter 6.    

                                                            
167 Carrie LaFrenz, ‘The Supermarket Duopoly is Starting to Fray’, Australian Financial Review (online), 
15 November 2014 <http://www.afr.com/personal-finance/shares/the-supermarket-duopoly-is-starting-to-
fray-20141115-11n8m4>.  
168 See Coles, Responsible Sourcing <http://www.coles.com.au/corporate-responsibility/responsible-
sourcing/responsible-sourcing>; Woolworths Limited, Animal Welfare 
<http://www.woolworthslimited.com.au/page/A_Trusted_Company/Responsibile_Sourcing/Animal_Wel
fare/>. 
169 Aldi, Animal Welfare <https://corporate.aldi.com.au/en/corporate-responsibility/resources/animal-
welfare/>. 
170 Monika Merkes, ‘German Supermarket Chain Ups the Ante on Animal Welfare’, The Conversation 
(online), 17 March 2015 <http://theconversation.com/german-supermarket-chain-ups-the-ante-on-animal-
welfare-37748>. 
171 IGA, Sustainability <http://www.iga.com.au/sustainability/>. 

http://www.afr.com/personal-finance/shares/the-supermarket-duopoly-is-starting-to-fray-20141115-11n8m4
http://www.afr.com/personal-finance/shares/the-supermarket-duopoly-is-starting-to-fray-20141115-11n8m4
http://www.coles.com.au/corporate-responsibility/responsible-sourcing/responsible-sourcing
http://www.coles.com.au/corporate-responsibility/responsible-sourcing/responsible-sourcing
http://www.woolworthslimited.com.au/page/A_Trusted_Company/Responsibile_Sourcing/Animal_Welfare/
http://www.woolworthslimited.com.au/page/A_Trusted_Company/Responsibile_Sourcing/Animal_Welfare/
https://corporate.aldi.com.au/en/corporate-responsibility/resources/animal-welfare/
https://corporate.aldi.com.au/en/corporate-responsibility/resources/animal-welfare/
http://theconversation.com/german-supermarket-chain-ups-the-ante-on-animal-welfare-37748
http://theconversation.com/german-supermarket-chain-ups-the-ante-on-animal-welfare-37748
http://www.iga.com.au/sustainability/
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F Consumers/Citizens 

 

Consumers of farm animals and their products are an amorphous group.  Attitudes of 

consumers to farm animal protection are wide-ranging, complex and sometimes 

contradictory.  Goodfellow, Tensen and Bradshaw argue that evolving expectations about 

animal welfare ‘are leading to changes in market structure as “consumer citizens” 

increasingly give effect to their political and ethical values through purchasing 

decisions’.172  At the same time, ‘both farmers and consumers are [com]plicit in a coping 

strategy of “collective non-responsibility” and “functional ignorance” where 

responsibilities for animal welfare are shifted onto policy makers’.173  Over the past 

decade, though, the balance appears to be tipping in favour of increased consumer 

demands for improved animal protection standards.  The AAWS was in part a response 

to this demand.  At the very least, consumers are increasingly sensitive to the animal 

protection standards attached to the products they purchase, reflected in their purchasing 

decisions.  So, for example, ‘[t]hese sentiments appear to be reflected in the changing 

retail market share for non-cage eggs, which has doubled in size from 24.8% of the market 

in 2005 to 50% in the 2012/13 financial year’.174 

 

Large retailers are highly sensitive to consumer expectations, one of which states, in the 

context of animal protection standards, that ‘[a]t a corporate level it’s actually delivering 

what the customers’ expectations are, really, and just working with suppliers . . . At the 

end of the day most of the things we do have to meet . . . customer expectations in the 

products we sell’.175  The role of the supermarkets, though, to some extent complicates a 

straight-forward understanding of the ‘consumer’: 

 
This further raises the question as to who ‘the consumer’ actually is.  The supermarket chains 

largely represent ‘demand’ for the agricultural producer and ‘supply’ for the household purchaser; 

they specify to farmers the conditions their livestock production must satisfy and to food 

processors how and from where they will source their product constituents, while presenting to 

domestic food consumers the array of products from which they can choose.  In this setting, 

                                                            
172 Jed Goodfellow, Melina Tensen and Lynne Bradshaw, ‘The Future of Animal Welfare Policy and its 
Implications for Australian Livestock Industries’ (2014) 11 Farm Policy Journal 39, 42. 
173 Mazur et al, above n 62, 61. 
174 Goodfellow, Tensen and Bradshaw, above n 172, 42. 
175 Large Retailer (interviewee 1). 



                 Chapter 4: Queensland Companion and Farm Animal Protection: Key Institutional Actors 
 
 

137 
 

individuals with strong ethically based preferences have little real opportunity to turn them into a 

major economic force in the marketplace.176 

 

The interest shown by supermarket retailers in animal protection standards is essentially 

instrumental.  The two big retailers are not concerned with animal protection standards 

per se.  A focus on these standards is just one front in their strategy to entrench market 

domination.  Parker and Scrinis argue that the retailers ‘seek to establish their cultural 

authority over consumer values issues such as “free range” in order to legitimate their 

regulatory power and thus secure their extraordinary market power’.177 

   

Accompanying the increase in consumer sensitivity to animal protection standards is the 

need to ensure that suppliers and retailers are living up to the promises they make about 

their products.  The Australian Competition and Consumer Commission (ACCC) has 

conducted a string of successful cases against suppliers on the basis that misleading and 

deceptive claims have been made about the welfare standards applying to animal 

products, particularly in the area of ‘free range’ eggs.178  Similarly, CHOICE, a national 

consumer advocacy group, has highlighted shortcomings in the regulation of the free 

range label.179  However, for the ACCC and CHOICE the issue is not strictly about the 

standards which should apply for the welfare of farm animals – the concern is merely to 

ensure that where a given standard is expressed, then suppliers and retailers deliver what 

is promised. 

 

                                                            
176 John McInerney, ‘Principles, Preference and Profit’ in Christopher M Wathes et al (eds), Veterinary & 
Animal Ethics (John Wiley-Blackwell, 2013) 271, 278. 
177 Christine Parker and Gyorgy Scrinis, ‘Out of the Cage and into the Barn: Supermarket Power Food 
System Governance and the Regulation of Free Range Eggs’ (2014) 23 Griffith Law Review 318, 319.  
178 For an excellent summary of recent litigation in this area see Ian Weldon, ‘Consumer Law and Animal 
Protection’ (2014) 10 Australian Animal Protection Law Journal 4.   
179 See, eg, Rachel Clemons and Angela Cartwright, Do you Shell Out for Free-range Eggs? (CHOICE, 7 
August 2014) <https://www.choice.com.au/food-and-drink/meat-fish-and-eggs/eggs/articles/free-range-
eggs>.  CHOICE lodged a ‘super-complaint’ with NSW Fair Trading in October 2013 (see Tom Godfrey, 
CHOICE Makes Free-range Super-complaint (CHOICE Media Release, 1 October 2013) 
<https://www.choice.com.au/about-us/media-releases/2013/october/choice-makes-free-range-super-
complaint>).  In the response NSW Fair Trading recommended the ‘Commonwealth, States and 
Territories work together to develop a national information standard under the Australian Consumer Law, 
which would include a definition of “free- range” and minimum labelling requirements for product 
packaging’: NSW Fair Trading, NSW Fair Trading Response to CHOICE Super Complaint on Free-
Range Egg Claims in NSW (7 December 2013), 21 
<http://www.fairtrading.nsw.gov.au/biz_res/ftweb/pdfs/About_us/Response_to_choice_super_complaint_
on_free-range_egg_claims.pdf>.  The response noted that other options for a nationally consistent 
standard emerging included ‘[a]n authoritative court decision, possibly arising from one of ACCC’s 
current cases’: at 21. 

https://www.choice.com.au/food-and-drink/meat-fish-and-eggs/eggs/articles/free-range-eggs
https://www.choice.com.au/food-and-drink/meat-fish-and-eggs/eggs/articles/free-range-eggs
https://www.choice.com.au/about-us/media-releases/2013/october/choice-makes-free-range-super-complaint
https://www.choice.com.au/about-us/media-releases/2013/october/choice-makes-free-range-super-complaint
http://www.fairtrading.nsw.gov.au/biz_res/ftweb/pdfs/About_us/Response_to_choice_super_complaint_on_free-range_egg_claims.pdf
http://www.fairtrading.nsw.gov.au/biz_res/ftweb/pdfs/About_us/Response_to_choice_super_complaint_on_free-range_egg_claims.pdf
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The judiciary was forced into the role of standard-setter, given that until recently there 

was no agreed, national ‘free range’ standard.  ACCC v Pirovic Enterprises Pty Ltd (No 

2), a Federal Court of Australia case concerning mislabelling of eggs as ‘free range’, 

addressed this definitional gap.180  This case gave ‘judicial meaning to the term “free 

range” eggs, beyond a mere distinction from caged eggs . . . assessed by whether the 

laying hens can and do move freely on an open range on ordinary days’.181  This standard 

may not be a long-standing one though.  In June 2015 a federal and state/territory 

ministerial meeting agreed to commission a draft national standard on egg labelling.182  

In March 2016 ‘Consumer Affairs Ministers agreed to the introduction of an information 

standard requiring eggs labelled as “free range” to have been laid by hens with 

meaningful and regular access to the outdoors and with an outdoor stocking density of 

10,000 hens per hectare or fewer’.183   The national standard is to be effected through 

amendment of the Australian Consumer Law.  Already the standard has been strongly 

criticised as likely to cause continuing confusion, with the high stocking density 

conforming to industry wishes rather than consumer expectation.184  Enactment of the 

new standard will therefore not end debate about the adequacy of the definition.  

Importantly, definitional disputes run the risk of distracting from a consideration of the 

proper role of government, and the need to prohibit some unethical choices altogether.185   

 

If we extend beyond mere consumers to invoke the idea of citizens, the role of 

government and democratic participatory processes become critical.  Chapter 6 argues 

that some members of the farming industry are likely to be unreceptive, if not hostile, to 

                                                            
180 ACCC v Pirovic Enterprises Pty Ltd (No 2) [2014] FCA 1028 (23 September 2014).  Weldon, above n 
178, has an addendum by Amanda Richman which summarises the case.  It is noteworthy that Pirovic’s 
farming practices complied with industry QA schemes and the Model Code of Practice for Domestic 
Poultry.  Further, Pirovic’s ‘farming practices and the conditions in which the hens were kept were 
consistent with the practices of most other competitors that sold and promoted eggs for sale as “free 
range”’: Weldon, above n 178, 23 (Richman addendum). 
181 Weldon, above n 178, 23 (Richman addendum). 
182Australian Consumer Law, Joint Communiqué (Meeting of Ministers for Consumer Affairs, Friday 
12 June 2015, Melbourne, Victoria) <http://consumerlaw.gov.au/files/2015/09/007.pdf>.  
183 Australian Treasury, ‘Free Range Egg Labelling’ (31 March 2016) 
<http://www.treasury.gov.au/ConsultationsandReviews/Consultations/2015/Free-range-egg-labelling>.   
184 See, eg, Christine Parker, Gyorgy Scrinis and Rachel Care, ‘Free-range Egg Labelling Scrambles the 
Message for Consumers’, The Conversation (online), 1 April 2016 <https://theconversation.com/free-
range-egg-labelling-scrambles-the-message-for-consumers-57060>; Katinka Day, ‘Ministers Make Free-
range Egg Labelling Meaningless’ (CHOICE Media Release, 31 March 2016) 
<https://www.choice.com.au/food-and-drink/meat-fish-and-eggs/eggs/articles/choice-calls-for-bad-egg-
boycott>. 
185 Christine Parker, Carly Brunswick and Jane Kotey, ‘The Happy Hen on Your Supermarket Shelf What 
Choice Does Industrial Strength Free-Range Represent for Consumers?’ (2013) 10 Bioethical Inquiry 
165, 183. 

http://consumerlaw.gov.au/files/2015/09/007.pdf
http://www.treasury.gov.au/ConsultationsandReviews/Consultations/2015/Free-range-egg-labelling
https://theconversation.com/free-range-egg-labelling-scrambles-the-message-for-consumers-57060
https://theconversation.com/free-range-egg-labelling-scrambles-the-message-for-consumers-57060
https://www.choice.com.au/food-and-drink/meat-fish-and-eggs/eggs/articles/choice-calls-for-bad-egg-boycott
https://www.choice.com.au/food-and-drink/meat-fish-and-eggs/eggs/articles/choice-calls-for-bad-egg-boycott
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outside ‘interference’ in the setting of animal protection standards.  Yet, as McInerney 

points out, constraints on animal use must be applied from outside the farming industry 

‘since otherwise the activities of self-seeking maximisers in the impersonal market 

process can ride roughshod over the interests of vulnerable entities’.186  As McInerney 

puts it: 

 
in a democratic society, everyone has the same right to a share in the public morals, regardless of 

whether and to what extent they are active in a particular market.  So in defining acceptable animal 

welfare standards, for example, the views of vegetarians, vegans and those totally unconnected 

with livestock farming are just as valid in the formulation of society’s attitudes and preferences 

and need non-market means of representation.  Governments and professional institutions tend to 

be very slow in responding to changing public attitudes and preferences in updating the codes 

defining acceptable/required behaviour, and in this context the role of advocates, pressure groups, 

activists and publicists for the emerging attitudes is crucial in the non-economic ‘market’ for social 

values.187 

 

Chapter 6 will show that there is limited space for citizen contribution to farm animal 

protection standard-setting in Australia.  A defining feature of the standard-setting 

processes has been the dominance of those voices who take as a given the need to 

maximise productivity and profitability in the animal farming sector, an assumption 

shared across the farming industry, government agriculture departments, quasi-

government/industry organisations and most AWS research organisations. 

 

IV CONCLUSION 

 

This chapter has identified the key players in the regulation of companion and farm 

animal protection in Queensland.  Both arenas can properly be characterised as 

polycentric, with a mixture of state and non-state actors.  However, the farm animal 

protection regulatory regime is more complex than that for companion animal protection, 

with a wider range of key actors and clearly conflicting agendas advanced by some of 

those actors.  This distinction between approaches to companion and farm animal 

protection is a theme which will be further elaborated in Chapter 5 (companion animal 

protection standard-setting), Chapter 6 (farm animal protection standard-setting) and 

                                                            
186 McInerney, above n 176, 279. 
187 Ibid. 



                 Chapter 4: Queensland Companion and Farm Animal Protection: Key Institutional Actors 
 
 

140 
 

Chapter 7 (compliance monitoring and enforcement).  The differing standards in these 

two regimes points to a broadly idealistic approach to companion animal protection and, 

at the same time, a ruthlessly pragmatic approach to farm animal protection.  Sitting at 

the centre of this schism is DAF (Qld), emblematic of the divide.  On the one hand, as 

this chapter shows, DAF (Qld) takes a stringent approach to the accountability 

requirements imposed on RSPCA Queensland in discharging an enforcement role in 

companion animal protection.  On the other hand, DAF (Qld) is a facilitator of the 

interests of the farming industry and noticeably less transparent than RSPCA Queensland 

in the discharge of its animal protection responsibilities.    



 
 

CHAPTER 5 

 

STANDARDS AND STANDARD-SETTING IN QUEENSLAND COMPANION 

ANIMAL PROTECTION  

 
I  INTRODUCTION 

 

Companion animals, or pets, play a very significant role in the lives of many humans.  They 

inspire pleasure, invoke an ethic of care and responsibility, may advance psychological and 

physical well-being, promote social engagement, and provide economic benefit, including for 

the veterinary profession, pet shops, and pet food and other industries.  Sociological research 

suggests that a very high proportion of households in Australia regard their companion animals 

as members of their family, as shown in Chapter 1.  This is expressed in a range of ways, 

including through allowing companion animals access to intimate household space such as 

living rooms, kitchens and bedrooms, and through their involvement in a range of family 

rituals, such as birthday and Christmas celebrations.1  On the other hand, companion animals 

are relinquished in significant numbers each year, and are traded as commodities in a market.  

The duality of our relationship with companion animals provides the context for the main 

purpose of this chapter, to identify and analyse standards and standard-setting in the realm of 

companion animal protection in Queensland.  

 

In Chapter 3 I established the prevailing ethic in animal protection as being one of humaneness.  

This ethic recognises that sentient creatures have intrinsic moral significance and are therefore 

deserving of some protection against harm.  This commitment, though, is qualified by the 

primacy granted to human interests.  In Chapter 2 I addressed how this ethic of humaneness 

underpinned the first animal protection legislation in the United Kingdom (UK) and showed 

how a broadly similar model was transplanted to the Australian colonies.  Early legislation was 

focussed on protection of working animals.  However, the idea that animals were worthy of 

some moral consideration was, at least in part, influenced by the acceptance of companion 

animals into households, becoming ‘a normal feature of the middle-class household’ through 

                                                           
1 Steven White, ‘Companion Animals: Members of the Family or Legally Discarded Objects?’ (2009) 32 
University of New South Wales Law Journal 852, 856. 
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the 16th and 17th centuries.2  Contemporary animal protection legislation, such as the Animal 

Care and Protection Act 2001 (Qld) (ACP Act (Qld)), continues to reflect an ethic of 

humaneness.  In this chapter I explore how the legal forms of this ethic – the prohibition against 

cruelty in s 18 of the ACP Act (Qld) and duty of care obligations in s 17 – function as regulatory 

standards in a companion animal context.    These standards, determined through a process of 

political deliberation, operate as principle-based standards, describing duties to be performed, 

but not specifying how they are to be achieved.3  I argue that the standards, as criminal 

provisions, perform an important censoring role.  However, their content demands some 

elucidation, whether through prosecuting authorities testing their limits, judicial interpretation 

and/or transparent and accessible guidelines readily available to the general public. 

 

To ground my argument I first examine the justifications for regulatory intervention in a 

companion animal context, arguing that non-economic conceptions of regulation are most 

relevant here.  In particular, I apply what Morgan and Yeung refer to as ‘political versions’ of 

public interest theory, which suggest an understanding of regulation encompassing broader 

values than those of traditional welfare economics.4  Despite this, the commodification of 

companion animals remains of importance in understanding the ways in which their protection 

may be compromised, including through buying and selling, puppy farming, and breeding.  

 

The state, through legislation, is the formal standard-setter.  However, in Queensland, as in 

some other jurisdictions, responsibility for compliance monitoring and enforcement of the 

legislation has largely been outsourced.  This is achieved, in part, through a Memorandum of 

Understanding (MOU), under which the State Department of Agriculture and Fisheries (DAF 

(Qld)) is primarily responsible for compliance monitoring and enforcement for farm animal 

protection, and RSPCA Queensland for companion animal protection.5  Some other agencies 

may also have a role in companion animal protection, as discussed in Chapter 4, including the 

                                                           
2 Susan J Armstrong and Richard G Botzler, ‘General Introduction – Animal Ethics: A Sketch of How It 
Developed and Where it is Now’ in Susan J Armstrong and Richard G Botzler (eds), The Animal Ethics 
Reader (Routledge, 2nd ed, 2008) 1, 4. 
3 Arie Freiberg, The Tools of Regulation (Federation Press, 2010) 92. 
4 Bronwen Morgan and Karen Yeung, An Introduction to Law and Regulation: Text and Materials (Cambridge 
University Press, 2007) 26. 
5 Evidence to Senate Rural and Regional Affairs and Transport Committee, Parliament of Australia (Canberra, 
15 February 2006) (Jim Varghese, Director-General, Queensland Department of Primary Industries and 
Fisheries).  The most recent MOU (or Activity Agreement) between DAF (Qld) and RSPCA Queensland is for 
the period 1 July 2013 to 30 June 2014.  As at 13 July 2015 no new agreement has been entered into by the 
parties. 
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Queensland Police Service (QPS) under relevant legislation,6 and non-government 

organisations such as the Animal Welfare League Queensland (AWLQ), to the extent it 

engages in humane education initiatives.  Other institutions may also be significant in broader 

matters of companion animal welfare, including local government addressing matters such as 

identification, registration, desexing, and dangerous or menacing dog declarations;7 and 

RSPCA Queensland and AWLQ through their shelter operations.  Although these animal 

management matters should also be regarded as significant aspects of animal protection, as I 

have argued elsewhere,8 this study is more narrowly focussed on animal protection standards 

and standard-setting.9 

 

A companion animal code of practice has not yet been developed to flesh out the statutory 

commands in ss 17 and 18 of the ACP Act (Qld).  The scope of the standards is therefore left 

to be shaped principally by two institutions: RSPCA Queensland, the key agency enforcing the 

standards, and the courts, interpreting and applying the legislation.  This chapter examines the 

strengths and weaknesses of this set of arrangements.  The role of the courts in interpreting the 

statutory standards is extremely limited, given the non-indictable status of offences under the 

ACP Act (Qld)10 and the generally cautious approach to prosecution pursued by RSPCA 

Queensland.  Most matters which are appealed to a higher court concern matters of sentencing 

rather than conviction, resulting in a paucity of authoritative judgments addressing the content 

of the standards.  Despite this, I argue that the criminalisation of animal protection breaches is 

defensible, even if steps should be taken to address the level of transparency, accessibility and 

congruence embodied in the protection standards. 

 

                                                           
6 Police Powers and Responsibilities Act 2000 (Qld), ch 6 (esp pts 5 & 6); Criminal Code (Qld) ss 242 (serious 
animal cruelty), 468 (injuring animals).   DAF (Qld), RSPCA Queensland and the QPS have entered into a draft 
MOU, Draft Protocol for Dealing with Animal Welfare Incidents (2009).  No final protocol has yet been 
produced, and the draft states that the protocol is not intended to be legally binding. 
7 See the Animal Management (Cats and Dogs) Act 2008 (Qld). 
8 Steven White, ‘Regulation of the Treatment of Companion Animals’ in Deborah Cao, Animal Law in Australia 
(Thomson Reuters, 2nd ed, 2015) ch 6. 
9 See White, ibid, for a detailed discussion of animal management issues.  See also Alex Bruce, Animal Law in 
Australia: An Integrated Approach (LexisNexis, 2012) ch 5. 
10 ACP Act (Qld) s 178 (‘An offence against this Act is a summary offence’).  The offence of serious animal 
cruelty (Criminal Code (Qld) s 242), which commenced 15 August 2014, is an indictable offence.  The scope of 
this provision may well be tested as a result of numerous charges arising in 2015 from a joint RSPCA 
Queensland and QPS investigation into live baiting in the Queensland greyhound racing industry: RSPCA 
Queensland, Annual Report 2014-15, 19 <http://www.rspcaqld.org.au/who-we-are/annual-report>.  The first 
conviction under this new provision, arising from the live baiting investigation, occurred in February 2016.  The 
defendant pleaded guilty: see Adam Davies, ‘Disgraced Trainer to be Sentenced on Animal Cruelty Charges’, 
The Queensland Times (online), 10 February 2016 <http://www.qt.com.au/news/greyhound-trainer-pleads-
guilty-animal-cruelty-cha/2927420/>.  For discussion of this new offence see section A in Part III below. 

http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.qt.com.au/news/greyhound-trainer-pleads-guilty-animal-cruelty-cha/2927420/
http://www.qt.com.au/news/greyhound-trainer-pleads-guilty-animal-cruelty-cha/2927420/
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II JUSTIFICATIONS FOR REGULATORY INTERVENTION TO PROTECT 

COMPANION ANIMALS 

 

Chapter 3 canvassed a range of ethical approaches to understanding the obligations which 

might be owed by humans to animals.  All of the approaches allow that animals have intrinsic 

moral worth, typically reflecting their sentience (eg preference utilitarianism) and/or their 

cognition (eg rights-based approaches).  Animal protection legislation represents an attempt to 

reconcile the intrinsic moral worth of animals with their legal status as objects of property. 

Significantly, the intervention is to protect the property itself from harm.  This contrasts with 

regulatory intervention affecting other forms of personal property, which will most often be 

concerned to set the market rules for trade in the property with little concern for how that 

property may be treated by the owner.  Liability rules may be in place allowing for damages 

for harm to personal property, including companion animals, but these rules are focused on 

addressing the economic harm experienced by the owner of that property due to the 

wrongdoing of another, not the ‘well-being’ of the property per se.11 

 

Despite the property status of companion animals, the conception of animal protection 

regulation advanced in this study is at odds with the conventional, neo-classical economic 

understanding of regulation as being only concerned with the shaping of markets or, even more 

narrowly, as a necessary response to instances of market failure.  As Prosser points out: 

 
Particularly in political debate, the meaning of regulation has often been simplistic and taken for granted; 

it is treated in a deceptively simple manner as imposing a burden, as the opposite of free markets . . . 

Regulation is thus an always regrettable means of correcting market failures.  This concept of regulation 

is, by implication, a narrow one; regulation is part of economic management.12 

 

Other conceptions have focussed narrowly on regulation as ‘a type of legal instrument’, or as 

‘something done by government actors’.13  These standard, early definitions of regulation have 

                                                           
11 Torts law in Australia currently reflects a rigorous property paradigm in assessing damages for harm to, or 
loss of, a companion animal.  As Bruce suggests ‘the negligent or malicious loss or damage to a companion 
animal will result in damages that are assessed on the fair market value of the animal’, and ‘it is unlikely that in 
Australia a court would be prepared to award damages for loss of companionship or emotional distress on the 
death of an animal’: above n 9, 134. 
12 Geoff Prosser, The Regulatory Enterprise: Government, Regulation and Legitimacy (Oxford University Press, 
2010) 1. 
13 Julia Black, ‘Critical Reflections on Regulation’ (2002) 27 Australian Journal of Legal Philosophy 1, 16-17.  
See also Julia Black, ‘Decentring Regulation: The Role of Regulation and Self-regulation in a “Post Regulatory” 
World’ (2001) 54 Current Legal Problems 103.  
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given way to accounts which extend beyond economics and the market, beyond legal rules, 

and beyond only government actors.  Black argues for a ‘decentred’ understanding of 

regulation, discussed in Chapter 1, defining regulation as ‘the sustained and focussed attempt 

to alter the behaviour of others according to defined standards or purposes with the intention 

of producing a broadly identified outcome or outcomes, which may involve mechanisms of 

standard-setting, information-gathering and behaviour modification’.14  Regulation, according 

to this definition, is ‘an activity that extends beyond the state, thus regulation may on the basis 

of such a conceptualisation embrace a variety of forms of relationship between state, law and 

society’.15  This broader understanding of regulation is important in a context where economic 

rationales for regulation remain dominant.16 

 

Regulation of companion animal protection can best be understood from a public interest 

perspective which emphasises values other than those embodied in the idea of market 

efficiency.  This is a ‘political version’ of public interest theory, according to which ‘values 

such as social justice, redistribution or paternalism may also figure in the critical assessment 

of what justifies regulation’.17  If the interests of companion animals count for something 

ethically, then their protection against harm provides a ‘non-economic, substantive’ 

justification for regulatory intervention.18  This justification is summarised by Sunstein:  

 
The idea here is that animals, species as such, and perhaps even natural objects warrant respect for their 

own sake, and quite apart from their interactions with human beings.  Sometimes such arguments posit 

general rights held by living creatures (and natural objects) against human depredations.  In especially 

powerful forms, these arguments are utilitarian in character, stressing the often extreme and unnecessary 

suffering of animals who are hurt or killed.  [Animal protection legislation] reflects these concerns.19  

 

This is a quintessential non-instrumentalist justification.  In response, it might be argued that 

the keeping of companion animals is always instrumental, since they are always kept to serve 

                                                           
14 Julia Black, ‘Critical Reflections on Regulation’ (2002) 27 Australian Journal of Legal Philosophy 1, 26. 
15 Ibid. 
16 Mike Feintuck, ‘Regulatory Rationales Beyond the Economic: In Search of the Public Interest’ in Robert 
Baldwin, Martin Cave and Martin Lodge (eds), The Oxford Handbook of Regulation (Oxford University Press, 
2010) 39, 41.  Feintuck points out that it ‘is impossible to deny the ongoing dominance of [neo-classical] 
economic approaches to public services in both governmental and scholarly circles’: at 40. 
17 Morgan and Yeung, above n 4, 26. 
18 Ibid 27. 
19 Cass R Sunstein, After the Rights Revolution: Reconceiving the Regulatory State (Harvard University Press, 
1990) 69. 
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some purpose for humans, even if that purpose is non-economic.20  There is a growing body of 

literature which emphasises the ‘health’ benefits for humans – physiological and psychological 

– associated with the keeping of companion animals.21  Rowan and Beck suggest that ‘there is 

solid evidence that animal contact has significant health benefits and that it positively 

influences transient physiological states, morale, and feelings of self-worth . . . Long term 

effects of animal companionship and interaction include an influence on the attitudes and 

behaviours of young children’.22  Others have taken a more critical approach to some of the 

early research on which such claims are based.23  To acquire a companion animal solely for an 

anticipated health benefit, even if the benefit is more perceived than real, would still be a highly 

instrumental use of that animal.  However, the reasons for acquiring companion animals, the 

status they come to assume in a family setting and the care extended to them suggest a more 

complex picture.  As Sandøe and Christiansen acknowledge ‘for many owners of companion 

animals animal welfare is a key issue: owners value their animals highly and do their best to 

provide them with good lives.  Sometimes the animal will . . . enjoy privileges and be given a 

special status even at a cost to the owner’s own comfort or to the comfort of the owner’s human 

companions’.24  The special significance attached to companion animals is borne out in 

Australian opinion surveys and sociological research, canvassed in Chapter 1.25 

 

If there is a sound, non-instrumental justification for regulatory intervention to protect 

companion animals, as argued above, does it matter that they are designated as property?  

                                                           
20 Sandøe and Christiansen state that ‘[w]hen someone decides to keep a companion animal, the animal’s life 
(eg its food, housing and reproduction) will typically be controlled to suit human preferences.  The status of 
companion animals as different from that of friends and family is also paramount in the relevant legal 
framework, since in law animals are generally seen as possessions – a status no longer legally accorded to 
human individuals.  Acknowledging this asymmetry between humans and animals in respect of power and legal 
status makes it clear that companion animal ownership is indeed a form of animal use’: Peter Sandøe and Stine 
B Christiansen, Ethics of Animal Use (Blackwell Publishing, 2008) 119-20. 
21 For a review see Andrew N Rowan and Alan M Beck, ‘The Health Benefits of Human-Animal Interactions’ 
in Clifton P Flynn (ed), Social Creatures: A Human and Animal Studies Reader (Lantern Books, 2008) 275. 
22 Ibid 279. 
23 For a wide-ranging critique see James A Serpell, In the Company of Animals: A Study of Human Animal 
Relationships (Cambridge University Press, 1996) ch 6.  For an example of recent research undermining a specific 
long-standing claim – that keeping a companion animal can help to reduce loneliness – see Andrew Gilbey, June 
McNicholas and Glyn M Collis, ‘A Longitudinal Test of the Belief that Companion Animal Ownership Can Help 
Reduce Loneliness’ (2007) 20 Anthrozoös 345.  The best position may be that while some studies have been beset 
by methodological shortcomings, and there is still no conclusive evidence for a direct causal connection between 
human well-being and keeping companion animals, it remains reasonable to cautiously conclude that ‘pets are 
good for us’: Deborah L Wells, ‘The Effects of Animals on Human Health and Well-Being’ (2009) 65 Journal of 
Social Issues 523, 536.  For a summary of the current state of the research see also Pauleen Bennett, ‘Why Science 
Can’t Really Tell Us Whether Pets are Good for Health’, The Conversation (online), (27 December 2013) 
<https://theconversation.com/why-science-cant-really-tell-us-whether-pets-are-good-for-health-9043>. 
24 Sandøe and Christiansen, above n 20, 120. 
25 See Chapter 1 at 15-16. 

https://theconversation.com/why-science-cant-really-tell-us-whether-pets-are-good-for-health-9043
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Chapter 3 referred to Epstein’s rhetorical question: ‘Why is it that anyone assumes the human 

ownership of animals necessarily leads to their suffering . . . often quite the opposite is true . . 

. there is no necessary conflict between owners and their animals’.26  Similarly, Sunstein is 

sceptical about any adverse consequences flowing from the buying and selling of animals in 

the marketplace per se, suggesting that ‘[p]eople who have bought their dog do not think that 

they own a “thing”.  Payment does not make people believe that the animal with whom they 

live is a mere commodity.  The real problem here is the mistreatment of animals, not the mere 

fact of sale’.27  Despite Sunstein’s attempt to draw a clear distinction between protection 

against mistreatment on the one hand, and the property status of animals on the other, the two 

are inter-related, at least to some extent.   

 

First, the commodification of companion animals might contribute to a culture of ‘easy come, 

easy go’, with empirical evidence suggesting that companion animals are surrendered and 

euthanased in part because they are comparatively cheap, a new animal can easily be purchased 

and there are no punitive consequences, legal or otherwise, for the surrender of animals.28  

While animal protection legislation in most jurisdictions includes an offence of abandonment, 

including in Queensland,29 this needs to be distinguished from surrender to an animal shelter 

or to a veterinarian. 

 

Second, the existence of a market in companion animals may lead to an ‘oversupply’ of the 

commodity.  Oversupply of cats and dogs is a significant challenge in Australia, with a high 

number of unwanted animals surrendered, abandoned and/or killed every year in animal 

shelters and in veterinary practices.30  Despite the ready availability of unwanted animals in 

animal shelters, enterprises such as pet shops, markets and breeders continue to supply animals 

for sale.  Where this sale occurs without animals first being desexed, one certain outcome is 

the continuation of a large pool of unwanted cats and dogs.  Those selling animals internalise 

the profits from sales, and externalise any negative consequences which may follow.  These 

                                                           
26 Richard A Epstein, ‘Animals as Objects, or Subjects, of Rights’ in Cass R Sunstein and Martha C Nussbaum 
(eds), Animal Rights: Current Debates and New Directions (Oxford University Press, 2004) 143, 148-9. 
27 Cass R Sunstein, ‘Slaughterhouse Jive’ (2001) 224(5) New Republic 40, 44. 
28 Bernard E Rollin and Michael D H Rollin, ‘Dogmatisms and Catechisms – Ethics and Companion Animals’ 
(2001) 14 Anthrozoös 4, 9. 
29 ACP Act (Qld) s 19. 
30 In 2014-15 RSPCA Queensland received 46 430 animals, of which 13 495 were dogs and 11 885 were cats.  
Around 1380 dogs and 1490 cats were euthanased: RSPCA Australia, RSPCA Australia National Statistics 2014-
2015, 5-7 <http://www.rspca.org.au/facts/annual-statistics>.  Apart from cats and dogs, most of the remaining 
animals received were wild animals: at 6. 

http://www.rspca.org.au/facts/annual-statistics
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consequences include the adverse welfare and life outcomes for surrendered or abandoned 

animals, and the associated costs of operating animal welfare shelters and maintaining 

government services with responsibility for animal management. 

 

Third, in the case of breeders, financial incentives and consumer preferences combine to create 

pressure for ever more ‘ideal’, ever more ‘refined’ breed standards.  For example, there may 

be ‘demand for certain features, such as short noses, flat faces and deep skin folds, [which] 

predispose the offspring to develop certain health problems’.31 

 

Fourth, financial incentives may lead to the intensification of breeding of companion animals.  

In particular, ‘puppy mills’ or ‘puppy farms’ involve breeding of large numbers of dogs, and 

are ‘essentially commercial operations with an emphasis on production and profit with little or 

no consideration given to the welfare of the animals’.32  Large numbers of animals may be kept 

in highly confined spaces, with drastic animal welfare consequences, arising from 

overcrowding, cage confinement, indiscriminate breeding, poor facilities and lack of basic or 

veterinary care.  Puppy farmers sell their animals in ways that disguise the origins of the 

animals, including online, through newspapers, through pet shops, car boot sales and false 

houses.33  Puppy farming cases may be difficult to prosecute, and the costs of prosecution may 

be very high.34    

 

Significantly, Sunstein acknowledges that the rhetorical idea of property, if not the concept 

itself, is nonetheless important.  He states that ‘the idea that animals are mere “property” is an 

                                                           
31 Sandøe and Christiansen, above n 20, 121.   
32 RSPCA Australia, Discussion Paper: Puppy Farms (January 2010), 1 <http://kb.rspca.org.au/afile/322/55/>.  
Puppy farming should be distinguished from animal hoarding, even if the outcomes for animals may be similar. 
RSPCA Australia states that ‘[p]uppy farming and animal hoarding are generally considered to be different 
phenomena, based on the owner’s motivation for having the animals.  However, in many ways the results can be 
similar . . . Animal hoarders, who for various psychological reasons accumulate many animals, may incorporate 
the sale of these animals into their operation’: at 2. 
33 Ibid 1. 
34 Ibid 11-14. For a detailed account of puppy farming nationally see Katherine Cooke, ‘Defining the Puppy 
Farm Problem: An Examination of the Regulation of Dog Breeding, Rearing and Sale in Australia’ (2011) 5 
Australian Animal Protection Law Journal 3.  The Victorian State Government has recently passed a range of 
measures  aimed at improving the welfare of companion animals bred for sale, including enhanced powers for 
RSPCA Victoria inspectors and for local government officers: see, eg, Daniel Andrews MP (Premier of 
Victoria), ‘Puppy Farm Changes Fast-tracked’ (Media Release, 19 April 2015) 
<http://www.premier.vic.gov.au/puppy-farm-changes-fast-tracked>.  The Queensland State Government has 
completed a consultation process on regulating dog breeding, and introduced a bill addressing puppy farming: 
Animal Management (Protecting Puppies) and Other Legislation Amendment Bill 2016 (Qld).  The NSW 
Parliament completed an inquiry into companion animal breeding in August 2015, with a government response 
due in 2016: see Parliament of NSW, Companion Animal Breeding Practices in New South Wales (Inquiry) 
<http://www.parliament.nsw.gov.au/cabpinquiry>.  

http://kb.rspca.org.au/afile/322/55/
http://www.premier.vic.gov.au/puppy-farm-changes-fast-tracked
http://www.parliament.nsw.gov.au/cabpinquiry
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anachronism, inconsistent with our considered judgments about the relationships between 

people and animals; we should abandon the metaphor of “property”’.35  The significance of the 

property status of animals is a keenly contested matter, as shown in Chapter 3.  Sometimes this 

contestation acts as a proxy for the debate between those advancing animal welfare goals and 

those advancing animal rights goals.36  Regardless, Sunstein’s observation about the 

anachronistic nature of the language of property is compelling, including in a companion 

animal context where animals are very often regarded, in a meaningful sense, as members of 

the family.  In a farming context there is a straight-forward commodification of animals.  In a 

companion animal context, though, ‘our relationship . . .  has become particularly complex, 

since [companion animals] have been rendered simultaneously more akin to family members 

and more commodified’.37     

 

In summary, intervention by the state to protect companion animals through restricting the 

rights of owners can be justified on a public interest ground which acknowledges the ethical 

claims of these animals.  However, the prevailing property status of companion animals, while 

consistent with a governing norm of humaneness, remains problematic, especially given the 

effects of commodification in the breeding, selling and relinquishing of animals.  Given these 

normative constraints for standard-setting to protect companion animals, Part III shifts the 

focus to a consideration of the standards which are currently in place in Queensland. 

 

III THE LEGISLATIVE STANDARDS FOR COMPANION ANIMAL PROTECTION 

IN QUEENSLAND 

 

If there is a sound, non-instrumental justification for regulatory intervention to protect the 

interests of companion animals, how is this intervention expressed in Queensland?  This part 

explores the key legislative provisions governing companion animal protection.  It will discuss 

the significance of criminalising animal cruelty, and how the potential limitations of this 

approach have been addressed.  No codes of practice for companion animal protection have 

been developed or adopted in Queensland, in the way which has occurred for farm animals.  

                                                           
35 Sunstein, above n 27, 45; see also Cass R Sunstein, ‘Introduction: What are Animal Rights?’ in Cass R 
Sunstein and Martha C Nussbaum (eds), Animal Rights: Current Debates and New Directions (Oxford 
University Press, 2004) 3, 11-12. 
36 See Gary L Francione and Robert Garner, The Animal Rights Debate: Abolition or Regulation (Columbia 
University Press, 2010).  For an account of the differences between these two concepts see Chapter 3, Part III. 
37 Marie Fox, ‘Veterinary Ethics and Law’ in Christopher M Wathes et al (eds), Veterinary & Animal Ethics 
(John Wiley-Blackwell, 2013) 245, 247. 
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This means that the statutory safeguards remain, at least in formal terms, the key standard-

setting text.  There is a similar absence of a code addressing companion animal protection under 

the Animal Welfare Act 2006 (UK).  Corr speculates that the ‘lack of specific legislation may 

reflect a belief that companion animals are kept for pleasure and therefore the majority will be 

well looked after’.38  Corr argues there is a need to see through such complacency, and a similar 

argument is advanced through this chapter in a Queensland context.  

 

A Prohibition against Cruelty 

 

Section 18(1) of the ACP Act (Qld) provides that ‘a person must not be cruel to an animal’.  

This standard is very generally expressed, operating as a principle-based standard.  It 

establishes a duty, but ‘without specifying the means of achieving that outcome, leaving it to 

other bodies to interpret the meaning of the principle in a particular context’.39  A maximum 

penalty of 2000 penalty units40 or three years imprisonment applies for breaching the provision.  

Section 18(2) sets out a non-exclusive list of acts that may amount to cruelty to an animal, 

providing some limited guidance on the scope of the prohibition: 

 

(a) causes it pain41 that, in the circumstances, is unjustifiable, unnecessary or 

unreasonable; 

(b) beats it so as to cause the animal pain; 

(c) abuses, terrifies, torments or worries it; 

(d) overdrives, overrides or overworks it; 

(e) uses on the animal an electrical device prescribed under a regulation; 

(f) confines or transports it – 

(i) without appropriate preparation, including, for example, appropriate food, 

rest, shelter or water; or 

(ii) when it is unfit for the confinement or transport; or 

(iii) in a way that is inappropriate for the animal’s welfare; or 

(iv) in an unsuitable container or vehicle; 

                                                           
38 Sandra A Corr, ‘Companion Animals’ in Christopher M Wathes et al (eds), Veterinary & Animal Ethics (John 
Wiley-Blackwell, 2013) 188, 189. 
39 Freiberg, above n 3, 92. 
40 From 1 July 2015 this is equivalent to a fine of $235 600: Penalties and Sentences Act 1992 (Qld) ss 5, 5A; 
Queensland Government, Sentencing Fines and Penalties for Offenders <https://www.qld.gov.au/law/crime-
and-police/types-of-crime/sentencing-fines-and-penalties-for-offences/>. 
41 Pain is defined to include ‘distress and mental or physical suffering’: ACP Act (Qld) s 10, sch. 

https://www.qld.gov.au/law/crime-and-police/types-of-crime/sentencing-fines-and-penalties-for-offences/
https://www.qld.gov.au/law/crime-and-police/types-of-crime/sentencing-fines-and-penalties-for-offences/
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(g) kills it in a way that – 

(i) is inhumane; or 

(ii) causes it not to die quickly; or 

(iii) causes it to die in unreasonable pain; 

(h) unjustifiably, unnecessarily or unreasonably – 

(i) injures or wounds it; or 

(ii) overcrowds or overloads it. 

  

There are a number of important points to note about the regulatory standard imposed by s 18: 

the liability status of the offence; the lack of significant case law addressing the meaning of 

cruelty, and in particular the ‘no unnecessary suffering’ qualification reflected in s 18(2)(a);42 

the significant increase in penalties imposed under the provision since 2001; and the 

introduction of a new aggravated cruelty offence.  Collectively, these characteristics of the 

cruelty prohibition reflect a lack of judicial or other interpretation of the scope of the 

prohibition and a policy focus on penalty escalation. 

 

1 Liability Status of Section 18 

 

The liability status of the offence is not clear on the face of the statute.  There are no reported 

Queensland cases on this point, either under the ACP Act (Qld), or previous legislation.  

Pearson v Janlin Circuses, a NSW Supreme Court case on the equivalent NSW provision, 

suggests that mens rea would not be required.43  This authority turns on an understanding of 

the distinction between ‘strict liability’ and ‘absolute liability’, where strict liability offences 

‘are those offences for which a person may be convicted without proof of intention, 

recklessness or knowledge . . . In contrast, absolute liability offences are more draconian in 

that they do not permit a claim of honest and reasonable mistake of fact’.44 

 

                                                           
42 For a consideration of the evolution and ethical significance of the ‘no unnecessary pain or suffering’ 
formulation see Chapter 2 at 53-4, 59; Chapter 3 at 86. 
43 Pearson v Janlin Circuses Pty Ltd [2002] NSWSC 1118 (25 November 2002) [7]-[9], citing Bell v Gunter 
(unreported, NSWSC, Dowd J, 24 October 1997).  Halsbury’s Laws of Australia suggests that ‘[t]he basic 
cruelty offence is one of strict liability and does not raise an issue of mens rea’: LexisNexis, Halsbury’s Laws of 
Australia, vol 1(2) (at 2 December 2010) 20 Animals, ‘3 Protection of Animals from Cruelty’ [20-225].   
44 Mark Findlay, Stephen Odgers and Stanley Yeo, Australian Criminal Justice (Oxford University Press, 5th ed, 
2014) 25. 
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The NSW authority suggests that while the offence of animal cruelty is not absolute, the 

legislative intent of such provisions should be read as not requiring proof of mens rea.45  In the 

Al Kuwait live export case,46 the Magistrate considered the issue of knowledge on the part of 

the accused in establishing the cruelty offence under s 19 of the Animal Welfare Act 2002 

(WA).  The Magistrate observed that Western Australia (like Queensland) is a code 

jurisdiction, and that the Criminal Code (WA) provides a defence where there is a finding of 

honest and reasonable but mistaken belief in a state of things.47  The Al Kuwait case, although 

noting Bell v Gunter, did not further examine the issue of mens rea, so that the NSW approach 

remains persuasive.48  

 

2 Cruelty and the Ambiguity of ‘No Unnecessary Suffering’ 

 

A second important point about s 18 is the lack of any significant case law on the meaning of 

‘cruelty’.  In characterising the meaning of ‘cruelty’ the use of the qualifying phrase 

‘unjustifiable, unnecessary or unreasonable’ in some of the examples of cruelty provided in s 

18(2) is notable.  Such a qualification has been a staple of animal protection legislation almost 

since its inception, as discussed in Chapter 2.  The qualification suggests a need to balance any 

harm inflicted on an animal with considerations of what might be justifiable, necessary or 

reasonable.  In an early and still influential English case, Ford v Wiley,49 Lord Coleridge held 

that: 

 
It is further lawful to inflict [pain] if it is reasonably necessary; a phrase vague, no doubt, but with which 

in many branches of the law every lawyer is familiar.  This involves the consideration of what 

‘necessary’, and ‘necessity’ mean in this regard.  It is difficult to define these words from the positive 

side, but we may perhaps approach a definition from the negative . . . Abuse of the animal means 

substantial pain inflicted upon it, and unnecessary means that it is inflicted without necessity, and under 

the word ‘necessity’ . . . I should include adequate and reasonable object.50 

 

                                                           
45 Pearson v Janlin Circuses Pty Ltd [2002] NSWSC 1118 (25 November 2002) [8] citing Fleet v District Court 
of NSW [1999] NSWCA 363 (8 October 1999). 
46 Department of Local Government & Regional Development v Emanuel Exports & Ors (unreported, 
Magistrates Court of Western Australia, Magistrate C P Crawford, 8 February 2008). 
47 Criminal Code (WA) s 24.  In Queensland the equivalent provision is Criminal Code (Qld) s 24. 
48 A more recent decision of the Tasmanian Supreme Court endorses the NSW approach: see Mitchell v 
Marshall [2014] TASSC 43 (18 August 2014). 
49 Ford v Wiley (1889) 23 QBD 203. 
50 Ibid 209-10. 
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The UK adopted a form of this judicial characterisation of the ‘no unnecessary suffering’ 

standard in the Animal Welfare Act 2006 (UK).  A number of considerations relevant to 

determining whether ‘unnecessary suffering’ is made out are listed in s 4(3) of that statute, 

including ‘whether the conduct which caused the suffering was for a legitimate purpose’. 

 

The exercise of balancing pain inflicted on an animal with a reasonable object has been 

characterised as making an important contribution to the improved treatment of animals: 
 

The concept of unnecessary suffering, which has been developed by the courts and widely adopted by 

the legislature, has two very considerable merits.  First, it may be applied to a multitude of different 

situations.  Secondly, it can be constantly reinterpreted by the courts in the light of greater understanding 

about animal suffering, and changing social attitudes regarding the proper treatment of animals.51 

 

Radford argues, by reference to English and Scottish decisions concerning the cruel treatment 

of farm animals, that the courts have in some circumstances shown a willingness to place the 

interests of animals ahead of those of farmers.52  In Australia, the Magistrates Court in the Al 

Kuwait case found that it was not necessary for a proportion of sheep in a live export shipment 

– those which were adult fat sheep – to be shipped during summer months.  The Court in Al 

Kuwait drew on Ford v Wiley to state that ‘necessity requires proportion between the object 

and the means’.53  The Magistrate stated that the object of commercial gain had to be weighed 

against the likelihood of harm to the sheep if transported in the hot part of the year, and 

concluded that ‘I am satisfied and find that any harm suffered to fat adult sheep was 

unnecessary’.54 

 

There has been no higher court consideration of how the balancing test should be applied in 

Australia, including in Queensland.  When the ACP Act (Qld) was introduced in 2001, the 

                                                           
51 Mike Radford, Animal Welfare Law in Britain: Regulation and Responsibility (Oxford University Press, 
2001) 258.  See also Robert Garner, A Theory of Justice for Animals: Animal Rights in a Nonideal World 
(Oxford University Press, 2013) 89.  The emphasis on changing social attitudes regarding the proper treatment 
of animals also points to legislation as a means of transforming what is accepted as ‘necessary suffering’.  For 
example, the Agriculture (Miscellaneous Provisions) Act 1968 (UK) outlaws ‘unnecessary pain’ and 
‘unnecessary distress’ in relation to farm animals in the UK.  Since the introduction of this broad statutory 
offence, more specific prohibitions have been introduced through secondary legislation: see Simon Brooman 
and Debbie Legge, Law Relating to Animals (Cavendish Publishing, 1997) 198–9.  For Queensland examples of 
specific prohibitions see section C below. 
52 Mike Radford, Animal Welfare Law in Britain: Regulation and Responsibility (Oxford University Press, 
2001) 248-9.  
53 Department of Local Government & Regional Development v Emanuel Exports & Ors (unreported, 
Magistrates Court of Western Australia, Magistrate C P Crawford, 8 February 2008) [98]. 
54 Ibid [100]. 
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Queensland branch of the Australian Veterinary Association noted the need for further 

clarification of the meaning of the cruelty provision clauses in s 18, suggesting any ambiguity 

should be tested in court rather than legislation being overly prescriptive.55 

 

There are at least two important reasons for why the scope of the clauses has not been tested in 

court.  For one thing, although the ‘no unnecessary pain’ standard nominally applies to the 

treatment of companion animals in Queensland, it generally does not apply to the treatment of 

most other categories of animal, including farm animals, due to the application of offence 

exemptions for compliance with codes of practice.56 

 

Further, while the standard might nominally apply in a companion animal context, a range of 

structural factors render it largely irrelevant.  The number of prosecutions brought for animal 

cruelty or breach of duty offences is very low, as will be shown in Chapter 7.  Further, where 

cases are brought, they tend to be the most extreme, consistent with a strategy of general 

deterrence and with ensuring that the regulator’s legitimacy is not undermined by unsuccessful 

prosecutions.  The strict liability status of the cruelty offence, combined with the policy of 

prosecuting only the worst examples of breach, ensures that most offenders plead guilty.  In 

practice, the only substantive arguments concern the appropriate penalty.  This means that ‘very 

little case law is generated to assist in future interpretation of the statute’.57 

 

A rare example of higher court consideration of a ‘no unnecessary pain’ standard is the Quebec 

Court of Appeal judgment in R v Menard.58  Notably, however, this case interprets the ‘no 

unnecessary pain’ standard in a way which is consistent with a limited ethic of humaneness.  

Sankoff argues that the case dilutes the test of necessity to one of legitimacy, and that on this 

approach only three purposes will clearly fall outside the scope of legitimacy: sadistic cruelty 

or cruelty imposed for no reason at all; cruelty amounting to a waste of economic capital (ie 

harm to an animal without any corresponding economic gain); and cruelty caused by laziness 

or poor management by animal owners.59  In a companion animal context, this test will be more 

                                                           
55 Glenda Emmerson, ‘Duty and the Beast: Animal Care and Protection Bill 2001’ (Research Brief No 2001/13, 
Queensland Parliamentary Library, 2001) 24. 
56 This point is addressed in detail in Chapter 6. 
57 Peter Sankoff, ‘The Protection Paradigm: Making the World a Better Place for Animals’ in Peter Sankoff, 
Steven White and Celeste Black, Animal Law in Australasia: Continuing the Dialogue (Federation Press, 2nd ed, 
2013) 7, 14. 
58 R v Menard (1978) 43 CCC (2d) 458 (Que CA). 
59 Sankoff, above n 57, 18-19.  The last of these purposes is addressed separately in Queensland by creation of a 
duty of care offence, discussed below. 
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easily met.  For example, Francione points that out imposition of ‘unnecessary pain’ will be 

permissible where this is ‘part of an institutionalized or accepted exploitation of animals’.60  

However, there will be cases, including that of the ‘family’ companion animal owner, where 

the imposition of harm will not bring any corresponding gain.  In these cases, the ‘property 

owner must not inflict gratuitous pain on the animal, since this would generate no social benefit 

and would decrease overall social wealth’.61 

 

3 Penalties and Enforcement for Breach 

 

A third important feature of the cruelty prohibition in s 18 is the significant increase in the 

maximum penalty from the introduction of the ACP Act (Qld) in 2001.  Prior to the passage of 

this Act the maximum penalty was $1500 (20 penalty units) or imprisonment for six months.62  

The new legislation increased the penalty to $75 000 (1000 penalty units) or two years 

imprisonment.  A specific increase in 2013, as well as general increases in the value of a penalty 

unit, mean that as from 1 July 2015 the maximum penalty stands at $235 600 (2000 penalty 

units) or three years imprisonment.  The implications of this penalty structure for enforcement 

are explored in more detail in Chapter 7. 

 

In a context where, since 2001, there has not been significant structural change in animal 

protection regulation, penalty increases for cruelty – a form of general and specific deterrence 

– can be characterised as the main vehicle of reform.  Further support for this characterisation 

can be found in the recent introduction of a new aggravated animal cruelty offence in 

Queensland. 

 

4 Aggravated Cruelty Offence 

 

A fourth feature of the cruelty prohibition in s 18 of the ACP Act (Qld) is that it is no longer 

the only statutory standard specifically prohibiting cruelty to animals.  Consistent with a focus 

on deterrence, the Queensland Parliament enacted s 242 of the Criminal Code, a new indictable 

offence of serious animal cruelty with a maximum penalty of seven years imprisonment.63  The 

                                                           
60 Gary L Francione, Animals, Property and the Law (Temple University Press, 1995) 5. 
61 Ibid. 
62 Emmerson, above n 55, 15. 
63 The provision commenced 15 August 2014. 
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provision is explicit about the need for intent, providing that a ‘person who, with the intention 

of inflicting severe pain or suffering, unlawfully kills, or causes serious injury or prolonged 

suffering to, an animal commits a crime’.  In introducing the Bill containing the new offence 

the Attorney-General stated: 

 
The bill inserts a new offence into the Criminal Code of serious animal cruelty.  The new offence will 

target those persons who intentionally inflict severe pain and suffering on animals – in effect, their 

torture.  This type of offending is abhorrent and, to ensure offenders are appropriately punished, the new 

offence carries a maximum penalty of seven years imprisonment.  The government shares the 

community’s frustration when offenders who have done terrible things to animals walk free without any 

jail time.  This new offence sends a clear message that animal cruelty will not be tolerated in Queensland.  

The bill also amends the Animal Care and Protection Act 2001 to give animal welfare officers greater 

powers to investigate the new offence of serious animal cruelty.  These amendments will ensure alleged 

offences can be appropriately investigated and offenders are brought to justice.64 

 

The Attorney-General did not refer specifically to companion animals.  However, this is an 

unstated assumption since, as Chapter 6 explores in detail, even quite serious animal husbandry 

harms imposed on farm animals are not captured by this provision so long as they are consistent 

with relevant codes of practice.65  Even confined to a companion animal context, there is a risk 

that in establishing parallel offences in the Criminal Code and the ACP Act (Qld), offences in 

the ACP Act (Qld) will come to be seen as less clearly ‘criminal’ than the provision in 

Queensland’s key criminal statute.66         

 

Section 242 creates an indictable offence, which, given the substantial penalty, may mean a 

greater willingness on the part of accused offenders to contest a charge or to appeal a 

conviction.67  Importantly, the introduction of the new offence was accompanied by an 

amendment to the ACP Act (Qld) providing that inspectors appointed under the ACP Act (Qld) 

                                                           
64 Queensland, Parliamentary Debates, Legislative Assembly, 8 May 2014, 1467 (Jarrod Bleijie). 
65 This is because any acts authorised by the ACP Act (Qld) will not be unlawful under s 242: see Criminal Code 
(Qld) s 242(2). 
66 For an analogous argument in an occupational health and safety context see Kit Carson and Richard 
Johnstone, ‘The Dupes of Hazard: Occupational Health and Safety and the Victorian Sanctions Debate’ (1990) 
26 Australian and New Zealand Journal of Sociology 126.  The risk may be even more significant for farm 
animals than companion animals.  If s 242 is applied largely to companion animal cases this may implicitly 
reinforce the idea that harm to farm animals is a less serious matter. 
67 It should also be acknowledged that proceedings for indictable offences ‘may be lengthy, expensive and 
resource intensive’, which may persuade a prosecuting agency (such as RSPCA Queensland or DAF (Qld)) to 
exercise a discretion to proceed summarily rather than on indictment: Freiberg, above n 3, 218. 
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can ‘investigate and enforce compliance’ with ss 242 and 468 of the Criminal Code (Qld),68 as 

well as with the ACP Act (Qld).  In a companion animal context, this in effect bestows authority 

on RSPCA Queensland inspectors to enforce the new serious animal cruelty offence, at least 

through the committal stage in the Magistrates Court.69 

 

B Duty of Care 

 

The other major animal protection standard in Queensland is the duty of care imposed on 

persons in charge of an animal.  In 2001 the ACP Act (Qld) included this significant new 

standard, with s 17(1) providing that a ‘person in charge of an animal owes a duty of care to 

it’.  Section 17(2) sets out a maximum penalty for breach of 300 penalty units or one year’s 

imprisonment.70  Section 17(1), like s 18(1), is very broadly expressed, taking the form of a 

principle-based standard.  However, while s 17(1) can be characterised as a general duty, its 

scope is constrained by s 17(3), making it narrower than textbook examples of general duties 

in other regulatory fields.71  Section 17(3) incorporates the Five Freedoms into the duty, 

providing that: 

 

For subsection (2), a person breaches the duty only if the person does not take 

reasonable steps to –  

(a) provide the animal’s needs for the following in a way that is appropriate – 

                                                           
68 Criminal Code (Qld) s 468(1) provides that ‘[a]ny person who wilfully and unlawfully kills, maims, or 
wounds, any animal capable of being stolen is guilty of an indictable offence’.  A maximum penalty of two 
years imprisonment applies, or three years if the offence occurs at night: s 468(3).  The Queensland Government 
argued that a new offence of serious animal cruelty was required in addition to s 18 of the ACP Act (Qld) and s 
468 of the Criminal Code (Qld) since ‘[t]hese existing offences both have limitations and do not adequately 
provide for the case where a person intentionally inflicts severe pain and suffering on an animal’: Legal Affairs 
and Community Safety Committee, Parliament of Queensland, Criminal Law Amendment Bill 2014, 
‘Correspondence – 20 May 2014’, 6 
<http://www.parliament.qld.gov.au/documents/committees/LACSC/2014/CLAB2014/cor-20May2014.pdf>. 
69 The extent to which RSPCA Queensland engages in enforcement activities is determined by the resources 
available and strategic decisions about the appropriate mix between compliance activities (ie humane education) 
and deterrence activities (see further Chapter 4 for a consideration of resources and Chapter 7 for a 
consideration of compliance monitoring and enforcement strategies).  The passage of s 242 of the Criminal 
Code (Qld), and the likely increased calls on RSPCA Queensland investigation and enforcement resources, was 
not addressed by the government (eg through a commitment to fund RSPCA Queensland for enforcement 
expenses under the new provision). 
70 As from 1 July 2015 this represents a fine of $35 340: see above n 40.  By contrast, breach of a health and 
safety duty in Queensland which exposes an individual to risk of death or serious injury or illness brings a 
maximum fine of $176 700 (1500 penalty units): Work Health and Safety Act 2011 (Qld) s 32.  Where the 
breach is reckless the penalty is up to $706 800 (6000 penalty units) or five years imprisonment: Work Health 
and Safety Act 2011 (Qld) s 31. 
71 For specific examples, focussed on work health and safety, see Freiberg, above n 3, 92-5. 

http://www.parliament.qld.gov.au/documents/committees/LACSC/2014/CLAB2014/cor-20May2014.pdf
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(i) food and water; 

(ii) accommodation or living conditions for the animal; 

(iii) to display normal patterns of behaviour; 

(iv) the treatment of disease or injury; or 

(b) ensure any handling of the animal by the person, or caused by the person, is 

appropriate. 

 

Under s 17(4) ‘in deciding what is appropriate, regard must be had to (a) the species, 

environment and circumstances of the animal; and (b) the steps a reasonable person in the 

circumstances of the person would reasonably be expected to have taken’. 

 

The Five Freedoms are freedom from hunger, thirst and malnutrition; freedom from fear and 

distress; freedom from physical and thermal discomfort; freedom from pain, injury and disease; 

and freedom to express normal patterns of behavior.  The origin of the Five Freedoms can be 

traced back to the 1960s Brambell Committee inquiry into the treatment of farm animals in 

Great Britain,72 with their current settled form established by the UK’s Farm Animal Welfare 

Council (FAWC) in 1979.73 

 

The introduction of a duty of care in Queensland in 2001 reflected the temper of the times.   

Tasmania was the first Australian jurisdiction, in 1993, to introduce an explicit duty of care,74 

but this provision does not define elements of the duty.75  The UK introduced a duty of care 

for farm animals in 2000,76 and in 2006, as part of a major revision of animal protection law, 

                                                           
72 F W Rogers Brambell et al, Report of the Technical Committee to Enquire into the Welfare of Animals Kept 
Under Intensive Livestock Husbandry Systems (A Report to the Great Britain Minister of Agriculture, Fisheries 
and Food, 1965). 
73 For an account of the development of the Five Freedoms see David J Mellor and John R Webster, 
‘Development of Animal Welfare Understanding Drives Change in Minimum Welfare Standards’ (2014) 33 
Scientific and Technical Review 121; Clare McCausland, ‘The Five Freedoms of Animal Welfare are Rights’ 
(2014) 27 Journal of Agricultural and Environmental Ethics 649; Steven P McCulloch, ‘A Critique of FAWC’s 
Five Freedoms as a Framework for the Analysis of Animal Welfare’ (2013) 26 Journal of Agricultural and 
Environmental Ethics 959. 
74 Animal Welfare Act 1993 (Tas) s 6. 
75 In debate on the Bill introducing the duty of care, the Minister for Primary Industries and Fisheries refers to 
the duty as a ‘new feature’ and ‘indicator of the philosophy behind the bill’, but otherwise the provision is not 
addressed in his speech or those of other members speaking on the Bill: see Tasmania, Parliamentary Debates, 
House of Assembly, 7 September 1993, 2657 (Robin Gray). 
76 Welfare of Farmed Animals (England) Regulations 2000 (UK) (now repealed, but with a 2007 version in 
place), made under Agriculture (Miscellaneous Provisions) Act 1968 (UK). 
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included a broad duty of care applying to all domesticated animals.77  Like the Queensland 

provision, the UK duty essentially incorporates the Five Freedoms.  In 2012 the Northern 

Territory introduced a duty of care provision, again incorporating the Five Freedoms, but also 

including other elements explicitly allowing for the working and constraining of animals in 

‘ways that are appropriate’.78  

 

Three notable aspects of the duty of care standard and its application will be addressed here.  

The first is whether the foundation on which the duty standard is built – the Five Freedoms – 

remains adequate.  Two further aspects – the increasing significance of duty of care breaches 

for RSPCA Queensland prosecutions, and associated sentencing patterns – will be addressed 

briefly in this part, and explored in more detail in Chapter 7. 

 

1 Grounding the Duty of Care Standard: The Five Freedoms 

  

Concepts of animal welfare have advanced since the Five Freedoms were first formulated in 

1979, raising the issue of whether legislation utilising the Freedoms is keeping up with science.  

This might not matter if the Five Freedoms are understood as ideals for animal protection: 

 
Ideals, strictly speaking, are ‘highest conceptions’, ‘perfect’, ‘existing only in idea’, ‘visionary’, and 

‘dependent on the mind’.  In contrast to this, the Five Freedoms could have been cast as non-ideal, i.e. 

real.  The formulation of the Five Freedoms as ideals leads to both advantages and disadvantages as a 

framework for the analysis of animal welfare.  The main advantage is that the ideals are more likely to 

be complete and comprehensive.79    
 

A criticism of the Five Freedoms, though, is that they are predominantly negative in nature: 

‘freedom from’ rather than ‘freedom to’.  Developed as a response to the already well-

established intensification of the raising of farm animals, the Five Freedoms address 

objectively poor animal welfare practices.  Since the 1970s, however, there has been a shift in 

animal welfare science research towards consideration of animal feelings, quality of life, a life 

worth living and well-being.80  Broom argues that ‘the freedoms are not precise enough to be 

                                                           
77 Animal Welfare Act 2006 (UK) s 9.  For a discussion of various elements of the UK legislation see Oliver 
Bennett, ‘The Animal Welfare Bill’ (Research Paper 05/87, House of Commons Library, 7 December 2005) 
<http://www.parliament.uk/briefing-papers/RP05-87/animal-welfare-bill-bill-58-of-200506>. 
78 Animal Welfare Act (NT) ss 7, 8. 
79 McCulloch, above n 73, 973. 
80 For an overview of this shift see Mellor and Webster, above n 73.  Mellor and Webster suggest that 
‘[a]lthough the predominant initial purpose of science-based animal welfare initiatives was to minimise or 

http://www.parliament.uk/briefing-papers/RP05-87/animal-welfare-bill-bill-58-of-200506
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used as a basis for welfare assessment.  This is now an out-dated approach that may still be 

useful as a preliminary guideline but should not be used if scientific evidence about needs is 

available’.81  The Five Freedoms remain highly significant given their influence on legislation, 

codes of practice and other forms of regulation in a number of jurisdictions, including 

Queensland.  This means that ‘individually, each of the freedoms is a necessary component of 

any comprehensive animal welfare analysis’.82  However, McCullough suggests that ‘due to 

the progressive nature of science, whether the Five Freedoms really are sufficient for the 

analysis of animal welfare will, to some extent, be an open question and subject to revision’.83 

 

To some extent, the framing of the duty of care in s 17 of the ACP Act (Qld) could be interpreted 

as being consistent with this evolution in animal welfare science, although this has not been 

judicially tested and accepted.  Section 17 is explicitly qualified by an appeal to providing for 

an ‘animal’s needs’, and re-frames the Five Freedoms as positive obligations (eg to provide for 

an animal’s needs for food and water, rather than to uphold a freedom from thirst or hunger).  

Even interpreted this way, the difficulty remains that s 17, like the cruelty prohibition in s 18, 

is a principle-based standard, even if its scope is narrowed by the requirements in s 17(3).  This 

implies that the interpretation of the meaning of the standard is a matter for other bodies.84  As 

has been addressed already, there has been virtually no higher court consideration of the 

meaning of the key animal protection provisions in Queensland, so that interpretation of the 

duty of care provision is, in practice, a matter for institutions other than the courts. 

 

Delegated standard-setting processes could be particularly significant in the absence of judicial 

guidance.  A general duty such as that embodied in s 17(1) is consistent with the idea of 

‘responsive law’, a general social theory of law which ‘suggests that law should promulgate 

broad substantive values across a range of self-regulating or semiautonomous social fields’.85  

The question of ‘how those substantive values are to be implemented’ can be delegated, 

allowing for a range of non-legal perspectives in setting more detailed standards.86  In the 

                                                           
eliminate negative affects, during the last 20 years the importance of positive experiences has become 
increasingly apparent.  Thus, the early, almost exclusive focus on negative states may now be regarded as 
minimalist’: at 125.  See also FAWC, Farm Animal Welfare in Great Britain: Past, Present and Future (Farm 
Animal Welfare Council, 2009).   
81 Donald M Broom, ‘A History of Animal Welfare Science’ (2011) 59 Acta Biotheoretica 121, 129. 
82 McCulloch, above n 73, 974. 
83 Ibid. 
84 Freiberg, above n 3, 92. 
85 Christine Parker, ‘The Pluralization of Regulation’ (2008) 9 Theoretical Inquiries in Law 349, 356. 
86 Ibid. 
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context of the ACP Act (Qld), s 17(1) reflects the broadly expressed, substantive value of 

ensuring that reasonable steps are taken to address the basic welfare needs of animals.  

However, consistent with a regulatory theory of responsive law, if principle-based standards 

based on reasonableness are to work effectively they need ‘to be supplemented by other forms 

of regulation, such as detailed regulations, incorporation of standards, codes of practice, 

evidentiary standards and provision of detailed information’.87  With the exception of a 

voluntary code of practice for pet shops,88 and by contrast with the situation for farm animals, 

no codes of practice have been prepared in Queensland addressing care of companion animals.  

Where then can supplementary guidance and information be found?  The government regulator, 

DAF (Qld) (interviewee 1A), stated: 

 
In terms of companion animals . . .  if we don’t have . . .  a Queensland code then we would look interstate.  

Often we’d go to Victoria or New South Wales who have developed their own standards and we would 

extrapolate information from those standards to apply to Queensland.  Those things are fairly . . . basic 

and fairly standard minimum requirements [apply], for example housing for dogs or cats and we would 

apply those.  If we don’t have them we might even have a look at the RSPCA policy and see what they’ve 

got and what they’re applying.  So it’s a code agreement that we have that we look for suitable and known 

standards out there that we apply.   

 

When pressed about how broadly expressed legislative standards such as s 17 are translated 

into practice, beyond reliance on precedents from other state jurisdictions, DAF (Qld) 

(interviewee 1B) stated: 

 
I’ll give you an example then with a bit of a new model we’re doing or exploring, we’re still very much 

in development for a pet shop code . . . looking at all the requirements of the Animal Care and Protection 

Act that would apply in a pet shop situation, predominantly around the duty of care requirements and 

requirements to exercise dogs etc.  [When] looking [at the requirement of] appropriate food and water . 

. . we [provide] some examples of how someone may meet this in the pet shop situation.  So currently 

we’ve got the previous pet shop code which was quite confusing, long winded and a little bit limited in 

its application in some ways and we’ve got that and we grouped it into those parts of the duty of care.  

So from that [we’ve] had discussions with the RSPCA [and] now they’re currently looking at that code 

and . . . how they would apply it in the field for the inspectorate.  Following that we will have a round of 

consultation with the pet shop industry and some other animal welfare interest groups. 

                                                           
87 Freiberg, above n 3, 92. 
88 DAF (Qld), Queensland Code of Practice for Pet Shops (DAFF (Qld), 2008) 
<https://www.daf.qld.gov.au/animal-industries/welfare-and-ethics/animal-welfare/about-the-pet-shop-code>.  
This code is under revision.   

https://www.daf.qld.gov.au/animal-industries/welfare-and-ethics/animal-welfare/about-the-pet-shop-code
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Other jurisdictions have a range of codes of practice, mostly voluntary, focused on various 

aspects of companion animal management or their care in particular settings (eg for pet shops, 

boarding establishments, keeping pets in cages etc).89  However, the ACT has published two 

codes of practice – one for cats and one for dogs – which focus on companion animal welfare.90  

Some government departments have published extensive information on choosing and caring 

for companion animals,91 with DAF (Qld) publishing limited information.92  RSPCA 

Queensland publishes limited advice on various aspects of companion animal care,93 with more 

detailed guides published by RSPCA Australia.94  AWLQ, an animal shelter organisation based 

in south-east Queensland, provides significant educational resources addressing companion 

animal care.95  There exists, then, a plethora of sources of information on companion animal 

welfare, of varying quality and depth.  It is not clear, though, how this could be used in an 

enforcement context under a provision such as s 17 of the ACP Act (Qld).  The Companion 

Animal Working Group, part of the Australian Animal Welfare Strategy (AAWS), recognised 

this gap in standard-setting and the need for supplementation in this area: 

 
During phase 1 of the AAWS, this working group progressed a national standard for non-production 

animals with the Council of Australian Government’s (COAG) decision-making process.  Work was 

undertaken to benchmark the companion animal sector.  This identified the need to have an animal 

population management system that provides information on euthanasia rates and where pets are sourced 

from.  It also revealed a need to continue to improve pet wellbeing, conduct more animal welfare research 

                                                           
89 A comprehensive, if now slightly dated, jurisdiction-by-jurisdiction inventory can be found in Harlock 
Jackson Pty Ltd, Australian Animal Welfare Strategy: Review of Existing Animal Welfare Arrangements for the 
Companion Animals Working Group (2006), 13-22 
<http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/aaws_stocktake_companion.pdf>. 
90 Animal Welfare (Welfare of Cats in the ACT) Code of Practice 2007 and Animal Welfare (Welfare of Dogs in 
the ACT) Code of Practice 2010: see <http://www.legislation.act.gov.au/a/1992-45/di.asp>.  The codes were 
developed by the ACT Animal Welfare Advisory Committee (ie not a government department) and then tabled 
by the Minister.  The ACT has a small population and is Australia’s best-educated and wealthiest jurisdiction.  
The codes are premised on the obligation created by choosing to keep domesticated animals and a need to 
provide guidelines on proper care.  For example, the Dogs Code states that it has been prepared in order ‘to 
provide guidelines for the welfare of dogs, including minimum standards of accommodation, management and 
care.  Since humans can alter and control an animal’s environment, animal welfare includes the concept that 
people have duties and responsibilities towards animals.  The greater the level of interference or control of an 
animal’s environment, the greater our responsibility’: Animal Welfare (Welfare of Dogs in the ACT) Code of 
Practice 2010, 1 <http://www.legislation.act.gov.au/di/2010-85/current/pdf/2010-85.pdf>.  
91 See, eg, Agriculture Victoria, Pets <http://agriculture.vic.gov.au/pets>. 
92 See DAF (Qld), Information for Pet Owners <https://www.daf.qld.gov.au/animal-industries/welfare-and-
ethics/animal-welfare/information-for-pet-owners>. 
93 See, eg, RSPCA Queensland, Provide Animal Care Advice <http://www.rspcaqld.org.au/what-we-do/provide-
animal-care-advice>. 
94 RSPCA Australia, Knowledgebase – Caring for a New Pet <http://kb.rspca.org.au/29/>. 
95 AWLQ, Education <http://www.awlqld.com.au/education/>. 

http://www.australiananimalwelfare.com.au/app/webroot/files/upload/files/aaws_stocktake_companion.pdf
http://www.legislation.act.gov.au/a/1992-45/di.asp
http://www.legislation.act.gov.au/di/2010-85/current/pdf/2010-85.pdf
http://agriculture.vic.gov.au/pets
https://www.daf.qld.gov.au/animal-industries/welfare-and-ethics/animal-welfare/information-for-pet-owners
https://www.daf.qld.gov.au/animal-industries/welfare-and-ethics/animal-welfare/information-for-pet-owners
http://www.rspcaqld.org.au/what-we-do/provide-animal-care-advice
http://www.rspcaqld.org.au/what-we-do/provide-animal-care-advice
http://kb.rspca.org.au/29/
http://www.awlqld.com.au/education/
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and develop consistent standards nationwide.  The priority in phase 2 will be to progress the development, 

consultation and endorsement of national standards for cats and dogs.96  

 

With the cessation of the AAWS, there is no institutional commitment to implementation of 

the second phase of the Companion Animal Working Group national standards development 

process.97 

 

2 Preponderance of Duty of Care Prosecutions vis-a-vis Cruelty Prosecutions 

 

A second notable aspect of the duty of care offence is the extent to which it has become a 

significant tool in the enforcement armoury of RSPCA Queensland.  This is so notwithstanding 

that the ideals underpinning the provision, the Five Freedoms, were developed as a response to 

concern about the intensification of the rearing of farm animals.98  In recent years the 

overwhelming majority of prosecutions in a companion animal context have been for breach 

of duty of care, rather than cruelty, as analysed in Chapter 7.  This might suggest that duty of 

care incidents are more common than incidents of cruelty, or at least that a duty of care breach 

is easier to establish than the narrower standard of cruelty, especially in circumstances where 

there is a thin line between neglect on the one hand, and cruelty on the other.99 

 

3 Enforcement and Sentencing for Duty of Care Offences 

 

A third notable feature of the duty of care offence provision is that there has not been any 

penalty escalation since 2001, by contrast with the cruelty prohibition, discussed in section A 

above.  Increases in the maximum fine have only been caused by increases in the value of a 

penalty unit.100  Sentencing patterns, however, reveal an even heavier reliance on fines as the 

primary sanction for breach than is the case for the cruelty offence.  This point is explored 

further in Chapter 7 when addressing compliance monitoring and enforcement. 

 

 

                                                           
96 AAWS, CA’s Early Work <http://www.australiananimalwelfare.com.au/content/pets-and-companion-
animals/ca-s-early-work>. 
97 The AAWS was discontinued in December 2013, as discussed in Chapter 4. 
98 Ironically, as shown in Chapter 6, farm animals do not enjoy the protection of s 17 provided there is 
compliance with a code of practice and the code allows acts or omissions inconsistent with the duty of care.   
99 See Chapter 7 at 249, 267. 
100 The maximum fine has increased from $22 500 to $35 340: see above n 70.   

http://www.australiananimalwelfare.com.au/content/pets-and-companion-animals/ca-s-early-work
http://www.australiananimalwelfare.com.au/content/pets-and-companion-animals/ca-s-early-work
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C Other Prohibitions and Restrictions 

 

In addition to the two key principle-based standards set out in ss 17 and 18 of the ACP Act 

(Qld), the legislation includes a number of specific prohibitions or requirements which are 

imposed on persons in charge of an animal.  These include prohibited events (such as cockfights 

and dogfights);101 causing a captive animal to be injured or killed by a dog;102 releasing an 

animal for injuring or killing by a dog;103 using an animal as a kill or lure to race or train a 

coursing dog;104 using certain traps or spurs;105 and baiting.106  A number of practices are 

prohibited unless considered reasonably necessary, and performed by a veterinary surgeon, 

including ear cropping, tail docking, debarking and declawing.107  The Queensland Sentencing 

Information Service (QSIS) shows one Magistrates Court case of illegal tail docking for the 

period September 2010 to August 2014, with a fine of between $750 and $1000 imposed.108 

 

Section 33(1) imposes a highly prescriptive duty on persons in charge of a closely confined 

dog.109  For ‘a dog that is closely confined for a continuous period of 24 hours’ the person in 

charge ‘must, unless the person has a reasonable excuse, ensure the dog is exercised or allowed 

to exercise itself for – (a) the next 2 hours; or (b) the next hour and for another hour in the next 

24 hours’.110  For the period September 2010 to August 2014, QSIS shows one Magistrates 

                                                           
101 ACP Act (Qld) ss 20-22. 
102 ACP Act (Qld) s 30.   
103 ACP Act (Qld) s 31. 
104 ACP Act (Qld) s 31.  This provision will be particularly relevant in charges arising from a joint Animals 
Australia and Animal Liberation Queensland investigation which uncovered widespread live baiting in the 
greyhound industry: Caro Meldrum-Hanna and Sam Clark, ‘Making a Killing’, Four Corners (ABC Television, 
16 February 2015) <http://www.abc.net.au/4corners/stories/2015/02/16/4178920.htm>.  RSPCA Queensland 
stated that ‘RSPCA Queensland Inspectors and veterinarians last week raided the property of a prominent 
greyhound trainer following information provided by Animal Liberation and Animals Australia.  Last night the 
ABC’s Four Corners program aired disturbing footage that showed live animals being used to “train” 
greyhounds.  Live baiting uses live animals as bait to encourage the dogs [to] chase the lure.  These animals are 
subjected to extreme stress before being mauled to death’: RSPCA Queensland, ‘Live Baiting in Greyhound 
Racing Industry’ (Media Release, 17 February 2015) <http://www.rspcaqld.org.au/news-and-
events/news/greyhound-industry>.  The first conviction arising from the live baiting investigations, based on 
breach of s 242 of the Criminal Code (Qld), occurred in February 2016: see above n 10. 
105ACP Act (Qld) ss 34-35.  
106 ACP Act (Qld) s 36. 
107 ACP Act (Qld) ss 23-29. 
108 QSIS, Sentencing Statistics (ACP Act (Qld) s 24(1)) (Supreme Court Library of Queensland) 
<http://www.sclqld.org.au/caselaw/queensland-sentencing-information-service/>.  The QSIS database does not 
provide the specific sentence in each case, instead grouping them into a broader range.  No details of the facts of 
cases are provided.    
109 Freiberg defines prescriptive regulation as ‘a rule or statement that specifies in relatively precise terms what 
is required to be done’: above n 3, 89.   
110 No specific definition of ‘closely confined’ is provided.  Instead s 33(2) states that in ‘deciding whether a dog 
is closely confined for subsection (1), regard must be had to the dog’s age, physical condition and size’. 

http://www.abc.net.au/4corners/stories/2015/02/16/4178920.htm
http://www.rspcaqld.org.au/news-and-events/news/greyhound-industry
http://www.rspcaqld.org.au/news-and-events/news/greyhound-industry
http://www.sclqld.org.au/caselaw/queensland-sentencing-information-service/
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Court case addressing this provision, with a wholly suspended sentence of up to six months 

imprisonment imposed.111 

 

Finally, the important offence of abandonment prohibits the abandonment or release of an 

animal without reasonable excuse, with a maximum penalty of 300 penalty units or one year’s 

imprisonment.112  QSIS shows three cases in the Magistrates Court between September 2010 

and August 2014, with fines in all cases, ranging from up to $250 to between $1250 and 

$1500.113  Abandonment needs to be distinguished from relinquishment.  Underpinning the 

relinquishment of a companion animal to a shelter is a legal process that recognises companion 

animals as personal property.  The process of relinquishment is a consensual transfer of 

ownership of the animal from the relinquishing party to the animal shelter.  In strict legal terms, 

relinquishment of an animal to a shelter involves the transfer of an object of property from one 

party to another, consistent with an understanding of companion animals as the absolute 

property of their owner.  There is no legal consequence for the relinquishing party, other than 

loss of ownership of the companion animal concerned.  In order to address a culture of ‘easy 

come, easy go’ in the acquisition and relinquishment of companion animals, Rollin and Rollin 

suggest a range of possible reforms including, relevantly, that ‘humane societies and 

veterinarians [be] positioned to reject convenience euthanasia for morally unacceptable 

reasons’, or at least that companion animal owners be required to post a bond, which ‘they 

would forfeit if they elect convenience euthanasia’.114  

 

D Criminalising Animal Protection Breaches 

 

The prohibition against cruelty in the ACP Act (Qld) is a non-specific, principle-based standard, 

as outlined above.  The duty of care incorporates some process aspects, through incorporation 

of the Five Freedoms, but is not prescriptive and is expressed at an abstract level.  In assessing 

the likely success of standards generally, Scott draws on the work of Diver to highlight three 

key criteria: transparency, accessibility and congruence.  Scott suggests that: 

 

                                                           
111 QSIS, Sentencing Statistics (ACP Act (Qld) s 33(1)) (Supreme Court Library of Queensland) 
<http://www.sclqld.org.au/caselaw/queensland-sentencing-information-service/>. 
112 ACP Act (Qld) s 19.  As at 1 July 2015 this represents a fine of $35 340: see Queensland Government, above 
n 40. 
113 QSIS, Sentencing Statistics (ACP Act (Qld) s 19(1)) (Supreme Court Library of Queensland) 
<http://www.sclqld.org.au/caselaw/queensland-sentencing-information-service/>. 
114 Rollin and Rollin, above n 28, 10. 

http://www.sclqld.org.au/caselaw/queensland-sentencing-information-service/
http://www.sclqld.org.au/caselaw/queensland-sentencing-information-service/
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Transparency refers to the requisite that a rule should be comprehensible to its audience, using words 

with ‘well‐defined and universally accepted meanings’.  Accessibility refers to the ease of application of 

a rule to its intended circumstances and congruence to the relationship between the rule and the 

underlying policy objective.  A rule should apply to all the circumstances within the intent of the policy 

maker and to none that fall outside that intent.  Put more technically, it should be neither under‐ nor over‐

inclusive.115 

 

Analogising from Scott’s analysis of a European Commission Directive on General Product 

Safety, the desired output of the general cruelty prohibition and duty of care standards has ‘the 

merit of a high degree of congruence with the overall objectives of the regulatory regime’.116  

In this case, an overall objective of the regime is preventing companion animals from suffering 

harm at the hands of those in charge of them or third parties. 

    

Advantages of the standards include their potential application to a wide range of harms and 

the potential for flexible interpretation of their meaning over time.  However, the lack of 

specificity in the scope of the standards reduces their transparency, with concepts such as 

‘reasonableness’, ‘necessity’ and ‘justification’ requiring ‘further elaboration in order to know 

what is meant’.117  Freiberg points out that principle-based standards are ‘most often used in 

combination with rule-based and prescriptive regulation, and rarely alone’.118  As shown above, 

further information on these standards is diffused among a diverse range of sources, but varies 

widely in quality and depth, impeding accessibility and transparency. 

 

Scott also points out that ‘vagueness may make enforcement (and even compliance) more 

costly’.119  This observation may be relevant to animal protection in Queensland.  Chapter 7 

shows that very few prosecutions are undertaken by RSPCA Queensland, with almost all 

involving guilty pleas and arguments about sentence.  However, this approach may also reflect 

a strategic decision to focus on education and a concern to maintain regulatory legitimacy, 

rather than being purely driven by resource constraints.  RSPCA Queensland emphasises the 

                                                           
115 Colin Scott, ‘Standard-Setting in Regulatory Regimes’ in Robert Baldwin, Martin Cave and Martin Lodge 
(eds), The Oxford Handbook of Regulation (Oxford University Press, 2010) 104, 109 citing Colin S Diver, ‘The 
Optimal Precision of Administrative Rules’ (1983) 93 Yale Law Journal 65. 
116 Colin Scott, ‘Standard-Setting in Regulatory Regimes’ in Robert Baldwin, Martin Cave and Martin Lodge 
(eds), The Oxford Handbook of Regulation (Oxford University Press, 2010) 104, 109. 
117 Ibid.  Freiberg makes a similar point, arguing that ‘[c]ompared with rule-based regulation, which demands 
strict adherence to detailed requirements, it is left to a court or some other body to measure the regulated 
conduct against some broad criterion such as “reasonableness”’: above n 3, 92-3. 
118 Ibid 93. 
119 Scott, above n 115, 109. 
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fact that it is almost entirely reliant on public donations to conduct its work, including 

compliance monitoring and enforcement, as shown in Chapter 4.  However, the organisation 

has not claimed that it lacks enforcement resources, particularly in an era of significantly 

increased pro bono legal representation coordinated through the pro bono legal panel 

BLEATS.120 

 

One response to the limitations of principle-based standards would be to shift to more 

prescriptive standards.  However, Scott cautions that recognising the limitations of general 

standards does not necessarily imply that we should abandon them.  He argues that the process 

of creating general standards through a delegated process can both stimulate a productive 

relationship between regulators and representatives of those to be protected by the regulation, 

and increase accountability.121  The viability of such a delegated dialogue in a companion 

animal protection context is complicated by the difficulty in identifying representative 

regulatees, and the need to be clear about who is ‘to be protected by regulation’ (ie companion 

animals who cannot speak on their own behalf).122  One possibility might be to use non-

government organisations as a proxy for the public, including those organisations which would 

claim to be acting in the interests of companion animals – not only RSPCA Queensland, but 

also other non-government organisations with an animal protection raison d’être.  This process 

of ‘regulatory enrolment’123 may stimulate unified and clearer guidance as to the way in which 

the standards in ss 17 and 18 of the ACP Act (Qld) ought to be understood.  

 

A cautionary note needs to be sounded though.  In the arena of farm animal protection, state 

and non-state actors have developed detailed standards, in some cases quite prescriptive, 

addressing farm animal protection.  The interests of those ‘protected by regulation’ – farm 

animals – remain compromised, as will be argued in Chapter 6.  The best view is that ‘the rules-

versus-principles choice is a false dichotomy.  Neither is inherently superior, but rather either 

                                                           
120 This organisation is discussed in Chapter 7 at 248. 
121 Scott, above n 115, 109. 
122 Goodfellow suggests that ‘the sheer size of the regulated community precludes the development of any 
genuine relationships between regulators and regulatees’: Jed Goodfellow, ‘Animal Welfare Law Enforcement: 
To Punish or Persuade’ in Peter Sankoff, Steven White and Celeste Black (eds), Animal Law in Australasia: 
Continuing the Dialogue (Federation Press, 2nd ed, 2013) 183, 189.  
123 Julia Black, ‘Enrolling Actors in Regulatory Systems: Examples from UK Financial Services Regulation’ 
[2003] Public Law 63.   
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or both must be fine-tuned to the particular social and economic contexts in which they apply 

for there to be confidence in a regime’.124   

 

Another response to the broad nature of the standards in ss 17 and 18 is to question their status 

as criminal sanctions.  Breach of the standards is a criminal offence, consistent with the 

classical definition of a command-and-control regime as involving ‘the exercise of influence 

by imposing standards backed by criminal sanctions’.125  Bloom argues this has some 

downsides: 

 
because criminality is the peak of the pyramid of possible sanctions, it immediately escalates breach of 

animal welfare standards to that peak . . . [B]y placing animal welfare in a criminal framework, the 

remedies for a breach . . . such as a fine or imprisonment are intrinsically negative and backwards looking.  

They are concerned with the harm caused, rather than future harms to be prevented (or even promotion 

of future welfare) and their orientation is punishment, rather than reform and help with improvement in 

conduct.  It may well be that, in certain cases, criminal remedies are appropriate but without a parallel 

administrative framework, the criminal framework must remain a blunt instrument for the improvement 

of animal welfare.126 

 

Sankoff has raised similar concerns about the application of a criminal standard in an animal 

protection context, especially in circumstances of low prosecution rates and the imposition of 

relatively low fines and custodial sentences for even the most serious breaches.  He gives 

qualified support to moving to a regime where ‘most crimes against animals could be treated 

like highway traffic violations for speeding, with a fine and, in the case of repeat offending, 

imprisonment’.127  

 

                                                           
124 Scott, above n 115, 111.  See also Elizabeth Bluff and Neil Gunningham, ‘Principle, Process, Performance or 
What? New Approaches to OHS Standards Setting’ in Elizabeth Bluff, Neil Gunningham and Richard 
Johnstone (eds), OHS Regulation for a Changing World of Work (Federation Press, 2004) 12.  As well, other 
types of standards might be invoked, such as performance standards and process standards.  Performance 
standards specify ‘desired outcomes or objectives, but not the means by which they must be met’: Freiberg, 
above n 3, 89.  Process standards are part of meta-regulatory schemes, where the meta-regulator (eg a state 
government agency) is less concerned with specifying outcomes and more focussed on ensuring proper 
procedures are followed by an organisation in the conduct of its regulatory activities: Freiberg, above n 3, 34.     
125  Robert Baldwin and Martin Cave, Understanding Regulation: Theory, Strategy and Practice (1999) 35. 
126 Geoff Bloom, ‘Regulating Animal Welfare to Promote and Protect Improved Animal Welfare Outcomes 
under the Australian Animal Welfare Strategy’ (Paper presented at the Australian Animal Welfare Strategy 
International Animal Welfare Conference, Gold Coast, 1 September 2008), 32 
<http://www.australiananimalwelfare.com.au/content/day-one>.  It should be acknowledged that while Bloom 
makes this argument as part of a broad-based evaluation of animal protection regulation generally, he is 
primarily concerned with code breaches, and therefore farm animals, rather than companion animals.  
127 Peter Sankoff, ‘Five years of the “New” Animal Welfare Regime: Lessons Learned from New Zealand’s 
Decision to Modernize its Animal Welfare Legislation’ (2005) 11 Animal Law 7, 36. 

http://www.australiananimalwelfare.com.au/content/day-one
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Bloom and Sankoff are implicitly invoking a regulatory regime more consistent with Ayres 

and Braithwaite’s model of responsive regulation, with its claims to transcend deterrence 

versus compliance models of enforcement through tiered enforcement sanctions.128  Such an 

approach views criminal sanctions as just one of a number of mechanisms available for 

preventing harm, which can be substituted for other sanctions when they are not efficient or 

cost effective.  Sanctions falling between criminal prosecution at one end of the scale and 

administrative sanctions at the other include court-ordered undertakings, adverse publicity 

orders, remedial orders and enforceable undertakings.129         

 

Criminal law, though, needs to continue to play a central role in animal protection regulation.  

For one thing, there may be practical limitations in applying an elaborate, tiered sanction 

approach in a context such as harm to companion animals, where ‘there might be insufficient 

repeat interactions between regulator and regulated to allow a pyramidal strategy to be 

operated’.130  For another, criminal sanctions are important in signalling the seriousness with 

which harm to animals should be regarded.  Addressing the role of criminal law broadly, 

Ashworth states that: 

 
My conception of the criminal law gives primary place to its censuring function, a public function with 

possibly severe consequences for citizens, which should be exercised in as fair and non-discriminatory a 

manner as possible . . . There is no justification for differential enforcement systems that detract grossly 

from the principle of equal treatment and the sense of fairness about proportionate responses to 

wrongdoing.131 

 

In an animal protection context, the ethical arguments canvassed in Chapter 3 imply that the 

‘censoring function’ of criminal law is as relevant for harm committed against animals as for 

that committed against humans.  Reducing cruelty offences and duty of care offences to the 

status of parking fines risks exacerbating an enforcement system which, as Chapter 7 argues, 

already detracts from principles such as ‘proportionate responses to wrongdoing’.  Chapter 7 

                                                           
128 Ian Ayres and John Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (Oxford 
University Press, 1992). 
129 For a summary of these sorts of sanctions in a responsive regulation context see Freiberg, above n 3, 95-103.  
See also Chapter 7 at 242, 269.   
130 Robert Baldwin and Julia Black, ‘Really Responsive Regulation’ (2008) 71 Modern Law Review 59, 64. 
131Andrew Ashworth, ‘Is the Criminal Law a Lost Cause?’ (2000) 116 Law Quarterly Review 225, 250.  See 
also Baldwin and Black, ibid.  Freiberg observes that the ‘elevation of a social norm into legislation, or the 
desire to create a social norm by an Act of Parliament, can send important moral signals’, with law having an 
expressive function, able to ‘channel and express emotions through the denunciation of certain forms of 
conduct’: above n 3, 181 (citations omitted). 
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shows that a process of tiered enforcement is undermined when cruelty is either sanctioned (in 

a farm animal context) or prosecution only pursued in the very worst cases of abuse or neglect.  

Further, Coffee argues that ‘[p]redictions that the criminal law will “shrink” in the wake of 

enhanced civil penalties . . . seem unrealistic in light of the bureaucratic incentives to bring 

criminal cases’.132  Coffee points out that the criminal process brings with it publicity and 

public drama.  This can be very important for some organisations, including, I would argue, 

RSPCA Queensland, essentially funded by public donations and motivated by a ‘moral’ 

mission.  Coffee states: 

 
Public attention is important to an agency for a variety of reasons.  Public visibility may help the agency 

communicate its self-image as a tough, ‘no-nonsense’ enforcer.  That image may in turn assist . . . in 

maintaining morale among its officials.  In addition, such an image may generate greater general 

deterrence than a substantial number of low-visibility civil penalties . . . No agency believes that 

violations of its rules are simple regulatory offenses that lack inherent moral culpability . . . it is a safe 

bet that its staffers believe that their agency’s rules protect vital public interests.  To communicate this 

view, the agency needs the public morality drama that only the criminal law affords.133 

 

In any event, the parallel administrative framework which Bloom advocates already exists in 

most jurisdictions, including in Queensland, even if in a limited way.134  Animal Welfare 

Directions (AWDs) can be issued by inspectors, in written or oral form, instructing persons in 

charge of an animal to take steps to address the needs of an animal.135  AWDs provide a formal 

mechanism for the exercise of discretion in enforcement.  This form of regulatory device can 

be characterised as compliance regulation, with the regulator engaging in a ‘conversation’ with 

the regulated.136  It is a mid-level sanction, able to be used as a spur, under threat of prosecution, 

to compliance.  This sanction, as well as some non-criminal tools used by RSPCA Queensland, 

are analysed in Chapter 7. 

 

                                                           
132John C Coffee Jr, ‘Paradigms Lost: The Blurring of the Criminal and Civil Law Models – and What Can be 
done about It’ (1992) 101 Yale Law Journal 1875, 1888-9.  
133 Ibid.  While this argument has particular resonance for an organisation such as RSPCA Queensland, the 
position may be very different for DAF (Qld) where, in a farm animal context, conceptions of ‘vital public 
interests’ may be very different (eg animal protection versus agricultural productivity).  This point is explored 
further in Chapter 6. 
134 The ACT has adopted regulations which are most clearly consistent with the approach advocated by Bloom, 
allowing for the imposition of  infringement notices for a range of offences, mostly concerning confined animals 
(ie commercial farm animals) (but not for the generic cruelty or aggravated cruelty offences): Magistrates Court 
(Animal Welfare Infringement Notices) Regulation 2014 (ACT). 
135 ACP Act (Qld) ch 6, pt 2, div 5. 
136 See generally Julia Black, ‘Talking about Regulation’ [1998] Public Law 77. 
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IV CONCLUSION 

 

This chapter has focussed on standards and standard-setting in the regulation of companion 

animal protection.  The key norm underpinning companion protection is humaneness.  This 

ethic allows that animals have intrinsic worth, and should be protected against harm, at least to 

the extent that this does not interfere with human interests, such as buying and selling animals 

for profit, imposing harmful breeding standards or freely relinquishing animals when no longer 

wanted.  I have argued that the continued commodification of companion animals allowed by 

a governing principle of humaneness and constraints in defining the scope of applicable 

standards mean that their protection is less robust than it might otherwise be. 

 

Justification for state intervention to protect the interests of companion animals requires a 

broader conception of the role of regulation than the traditional market model.  Given the 

intrinsic moral worth of companion animals, values such as social justice and paternalism, 

derived from political versions of public interest theory, are most relevant to understanding 

why the state is justified in restricting the rights which may be exercised by companion animal 

owners over their ‘property’. 

 

In Queensland, state intervention is effected through the key standards set out in ss 17 and 18 

of the ACP Act (Qld), establishing duty of care obligations and a prohibition against cruelty 

respectively.  The standards embodied in the legislation are broad-based, principle-style 

standards.  Detailed information about care for companion animals is available in the public 

domain, although it is piece-meal, with little obvious coordination between the different 

agencies making this information available.  No code of practice supplementing the legislative 

standards has been prepared in Queensland for care of companion animals.  Proposed 

development of a code to be applied on a nationally consistent basis has ground to a halt with 

the cessation of the AAWS. 

 

Judicial interpretation of the legislative standards is limited given the summary jurisdiction for 

offences under the ACP Act (Qld).  The most significant area of judicial oversight in this area 

assumes application of the standard (generally through guilty pleas on the part of offenders) 

and focusses on sentencing.  In a Queensland context, the response to perceived shortcomings 

in the punishment imposed on offenders has been to focus on penalty escalation, with the 

maximum sentence for breach of the cruelty prohibition significantly increased since the 



                                    Chapter 5: Standards and Standard-Setting in Queensland Companion Animal Protection  
 
 

172 
 

passage of the ACP Act (Qld) in 2001 and with the introduction of a new aggravated cruelty 

offence under the Criminal Code (Qld). 

 

Finally, despite the limitations I have highlighted in this chapter, the formal protection enjoyed 

by companion animals under law is probably greater than for most other categories of animal 

(with the possible exception of rare or endangered wild animals).137  In particular, despite 

nominally common legislative standards, companion and farm animal protection need to be 

understood as two distinct regulatory regimes.  By contrast with farm animal protection, the 

standards applied in companion animal protection are distinct (codes of practice are largely 

absent, while they pervade the area of farm animal protection) and the regulated communities 

are different (widely dispersed members of the public rather than farm producers).  Further, the 

main enforcement agency for companion animal protection is different (RSPCA Queensland, 

rather than DAF (Qld) or other third parties), and there is a much greater readiness on the part 

of RSPCA Queensland to invoke the criminal process (although generally only in the most 

clear-cut offence cases).  The farm animal aspects of this comparison are explored in depth in 

the next chapter. 

                                                           
137 For a consideration of wild animal protection in Australia see Steven White, ‘Regulation of Wild Animal 
Welfare’ in Deborah Cao, Animal Law in Australia (Thomson Reuters, 2nd ed, 2015) ch 8. 



CHAPTER 6 

 

STANDARDS AND STANDARD-SETTING IN QUEENSLAND FARM 

ANIMAL PROTECTION  

 
I  INTRODUCTION 

 

Chapter 5 suggested that companion animals are regarded by many Australians as 

‘members of the family’.  Households have a direct connection with a living creature, 

enfolding them into an expanded conception of family.1  The relationship with farm 

animals, by contrast, is founded on animal death and consumption, or consumption of 

animals’ products.  Australians eat farm animals in large quantities,2 and accept the 

necessity of killing animals.3  However, Australians are concerned to ensure that farm 

animals are not treated badly, and a high proportion regard factory or intensive farming 

methods to be cruel.4  This chapter will show that there is an expectation that government 

will properly protect farm animals, and an assumption that this occurs in practice, even if 

there appears to be an ignorance of what is actually experienced by animals in farm 

settings.  To some extent, this is a willed ignorance, a means of reconciling a desire to 

continue existing consumption practices with a concern that farm animals not be harmed.5 

 

                                                            
1 As Franklin terms it, the ‘constitution of family membership, the sharing of intimate household space, 
and the nature of companionability no longer seem exclusively human’: Adrian Franklin, ‘Human-
Nonhuman Animal Relationships in Australia: An Overview of Results from the First National Survey 
and Follow-up Case Studies 2000-2004’ (2007) 15 Society and Animals 7, 12. 
2 Franklin points out that ‘[h]istorically, by global standards, Australians are very high consumers of 
meat’: ibid 24.  Recent data from the OECD suggests that Australians have recently overtaken the United 
States as the highest per capita consumers of meat in the world: OECD, OECD-FAO Agricultural 
Outlook 2015-2024 (2015) <https://data.oecd.org/agroutput/meat-consumption.htm>; Inga Ting, 
‘Australia is the Meat-Eating Capital of the World’, The Sydney Morning Herald (online), 27 October 
2015 <http://www.smh.com.au/national/health/australia-is-the-meateating-capital-of-the-world-
20151027-gkjhp4.html>.  For an overview of the farming industry, including the number of animals 
raised and killed each year in Australia, by animal type, see Chapter 1 at 2, 14-15. 
3 In a national study of human-animal relations, Franklin found that ‘[v]egetarian views, at least in respect 
to the acceptability of killing animals for food, were expressed by only 6% of respondents’: above n 1, 19.   
4 Franklin found that ‘52% of respondents thought that factory-farming methods of producing meat, eggs, 
and milk (which are becoming dominant trends) were cruel.  It is not clear whether respondents knew 
what proportion of their animal-related foods was produced by these methods or – if they did know – 
what proportion of those respondents would continue to eat such foods’: ibid 19, 24. 
5 For an account of cognitive dissonance, particularly as it may relate to farm animals, see Jared Prunty 
and Kevin J Apple, ‘Painfully Aware: The Effects of Dissonance on Attitudes toward Factory Farming’ 
(2013) 26 Anthrozoös 265.  See also Jared Piazza et al, ‘Rationalizing Meat Consumption: The 4Ns’ 
(2015) 91 Appetite 114. 

https://data.oecd.org/agroutput/meat-consumption.htm
http://www.smh.com.au/national/health/australia-is-the-meateating-capital-of-the-world-20151027-gkjhp4.html
http://www.smh.com.au/national/health/australia-is-the-meateating-capital-of-the-world-20151027-gkjhp4.html
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Both companion and farm animals are legally conceptualised as property, as explored in 

Chapter 3.  The property status ascribed to companion animals, while underpinning a 

range of harmful practices (such as puppy farming and overpopulation), is ameliorated 

by their family status.  The property status of farm animals is starker than for companion 

animals, reflected in their popular and legislative classification as ‘stock’, ‘livestock’ or 

‘goods’.  While it is important not to overstate the extent of regulatory protection in place 

for companion animals, as argued in the previous chapter, nonetheless they do enjoy 

protections from harm which are not extended to farm animals.  This chapter shows that 

the animal protection regulatory regime for farm animals is very different to that for 

companion animals, reflecting contrasting cultural and legal conceptions of their status.6  

Regulation of the protection of farm animals is more complex than that for companion 

animals, despite the same animal protection legislation nominally applying to both.  I 

argue in this chapter that the regulation of farm animal protection brings with it some of 

the limitations found in the area of companion animal protection, identified in the 

previous chapter, but with a range of further constraints.  These include a ruthlessly 

pragmatic and instrumentalist conception of the significance of farm animals, 

incompatible regulatory goals and conflicted agencies.     

 

This chapter principally addresses two of my research questions.  First, I address the 

question of how the purposes of farm animal protection are framed.  Part II of this chapter 

examines the justifications for regulatory intervention to protect farm animals.  I argue 

that intervention should be understood as reflecting a non-instrumentalist, public interest 

rationale, on the same basis as that argued in a companion animal protection context in 

Chapter 5.  Farm animals have an intrinsic moral worth, based on their sentience and 

cognitive abilities, justifying paternalistic intervention to protect their well-being, as a 

substantive, non-economic, political goal.  However, despite this claim, the reality of the 

commodification of farm animals means instrumentalist rationales are also relevant.  In 

particular, ‘market failure’ may occur, necessitating correction to promote overall 

community welfare.  The issue of ‘externalities’ is especially relevant here.  The farming 

of animals – whether intensive or extensive – creates a range of negative externalities (ie 

                                                            
6 Specific issues raised by live export of farm animals and the killing of animals in abattoirs are not 
addressed in this study, as noted in Chapter 1.  These are important areas of regulatory interest, each with 
additional institutional actors.  As distinct and complex regulatory regimes, extending well beyond animal 
protection, they are best left to be pursued elsewhere. 
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costs imposed on third parties and not reflected in the price of farmed goods), including 

human health harms and environmental harms (such as contributing to climate change).7  

In an animal protection context, two externalities are most relevant – the harm suffered 

by farm animals themselves and the harm suffered by those concerned about the well-

being of farm animals when those animals are subjected to cruel farming practices.  

Possible responses to these market failures include imposition of state-sponsored and 

enforced regulatory standards for animal protection and mandated provision of 

information about the welfare status of farm animal products.  Responses of this nature 

are consistent with public assumptions and expectations that government has an important 

role to play in farm animal protection. 

 

Farm animal protection standards in Queensland are formalised under regulation as codes 

of practice and nominally enforced by the state.  However, the application of codes of 

practice leaves farm animals exposed to cruelty.  This chapter unravels why this is the 

case.  At the level of individual farmers, it is relevant that attitudes of farmers to animal 

protection are highly pragmatic.  They may hold a motivational posture of defiance to 

improved standards of animal protection, founded on an ideological hostility to 

government interference with their private property, including interference in the way 

they choose to treat their animals.  At an institutional level, private interest theories of 

regulation suggest that in practice regulatory responses such as state-sponsored standard-

setting may not reflect consensus, community welfare expectations.  Rather, those 

responses will reflect different versions of the public interest pursued by self-interested 

groups, with some groups more powerful and better resourced than others.  This chapter 

                                                            
7 For example, the Pew Commission, in a United States context, states that ‘the downside of [intensive 
farming] practices is that they have produced an expanding array of deleterious environmental effects on 
local and regional water, air, and soil resources.  Those effects impose costs on the society at large that 
are not “internalized” in the price paid at the retail counter for meat, poultry, dairy, or egg products’: Pew 
Commission on Industrial Farm Animal Production, Putting Meat on the Table: Industrial Farm Animal 
Production in America (Pew Commission, 2008) 29.  See also Rob Bailey, Antony Froggatt and Laura 
Wellesley, ‘Livestock – Climate Change’s Forgotten Sector: Global Public Opinion on Meat and Dairy 
Consumption’ (Chatham House, Royal Institute of International Affairs, December 2014); Frederik 
Hedenus, Stefan Wirsenius and Daniel J A Johansson, ‘The Importance of Reduced Meat and Dairy 
Consumption for Meeting Stringent Climate Change Targets’ (2014) 124 Climatic Change 79; Steven P 
McCulloch, ‘Agriculture, Animal Welfare and Climate Change’ in Christopher M Wathes et al (eds), 
Veterinary & Animal Ethics (John Wiley-Blackwell, 2013) 84, 84; Philip K Thornton, ‘Livestock 
Production: Recent Trends’ (2010) 365 Philosophical Transactions of the Royal Society B 285, 286; Elke 
Stehfest et al, ‘Climate Benefits of Changing Diet’ (2009) 95 Climatic Change 83; Anthony J McMichael 
et al, ‘Food, Livestock Production, Energy, Climate Change, and Health’ (2007) 370 The Lancet 1253 (6 
October 2007); Henning Steinfeld et al, Livestock’s Long Shadow: Environmental Issues and Options 
(Food and Agriculture Organization, United Nations, 2006). 



Chapter 6: Standards and Standard-Setting in Queensland Farm Animal Protection 
 
 

176 
 

builds on the analysis of key regulatory actors in Chapter 4 to argue that the farming 

industry has enjoyed privileged influence over regulatory outcomes in farm animal 

protection.   Farming industry influence is reflected in the central role it plays in state-

sponsored standard-setting and in controlling animal welfare science research.  This 

‘insider’ status for the farming industry reflects the priority given by state regulators to 

facilitating profitable, competitive animal farming industries. 

    

Part III turns to the second of my research questions addressed in this chapter, the 

processes for development of standards and how they have evolved over time.  The state 

Department of Agriculture and Fisheries (DAF (Qld)) is the lead standard-setter in farm 

animal protection, overseeing the legislative standards embedded in ss 17 (duty of care) 

and 18 (prohibiting cruelty) of the Animal Care and Protection Act 2001 (Qld) (ACP Act 

(Qld)) and adoption of codes of practice for animal welfare through secondary legislation.  

The overarching standards in the ACP Act (Qld) prohibiting cruelty and imposing a duty 

of care nominally apply to all animals.  However, legislative exemptions from those 

standards, provided there is compliance with relevant codes of practice, mean that 

regulation of the protection of farm animals is not routinely governed by statutes at all.  

Ostensibly cruel practices or practices inconsistent with duty of care obligations are 

legally unimpugnable, provided they are consistent with a relevant code of practice.  It is 

on this basis that a range of cruel farming practices are legally entrenched in Queensland.  

Codes of practice are therefore critical texts in the regulation of farm animal protection 

in Queensland.  They are authoritative statements of what is necessary or reasonable in 

the treatment of farm animals.  Significantly, this means that, with rare exceptions, it is 

not the courts interpreting legislation and deciding what might be necessary or reasonable 

suffering to be imposed on animals.  Decisions about these matters are largely left to the 

farming industry.  The institutional process for creating codes of practice ensures that the 

farming industry has the dominant voice in framing their content, despite government 

coordination and enrolment of regulatory actors such as animal protection non-

government organisations (NGOs).   

 

Animal welfare science research plays an important role in informing the development of 

standards.  In an Australian context, though, almost all of this research is commissioned 

by the farming industry or conducted by research organisations which take for granted 
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the continued exploitation of farm animals.  The farming industry exerts significant 

control over the way that research outcomes are disseminated, if they are disseminated at 

all, despite substantial government financial contributions to this research.  There is 

highly credible evidence that some of the science used is self-serving, enlisted to support 

the maintenance of existing farm practices rather than facilitating the development of 

robust new standards.  I argue that despite some reform of standard-setting since 2005, 

through the Commonwealth-led Australian Animal Welfare Strategy (AAWS), progress 

has been limited, science continues to be misused, and shared state and farming industry 

goals dominate.  The result is that standards continue to entrench cruel farming practices. 

  

Part IV addresses the emergence of private standard-setting in the area of farm animal 

protection.  Non-state actors, dissatisfied with the processes and outcomes of state-

sponsored standard-setting, are playing an increasingly significant role in both setting 

standards for protection of farm animals and in conducting compliance activities around 

those standards.  I argue that in some respects this represents a positive development, 

since the momentum so far is with standards which exceed those being determined by the 

farming industry-state duopoly.  However, there are a range of limitations attached to 

private schemes which make them unsuitable as a default option for standard-setting.  

These include a lack of comprehensiveness, a lack of legal mandate and, for both non-

state regulators and regulated interests, lack of accountability. 

 

II JUSTIFICATIONS FOR REGULATORY INTERVENTION TO  

PROTECT FARM ANIMALS 

 

Chapter 3 addressed a range of ethical arguments which hold that animals have an 

intrinsic moral worth, typically tied to their sentience or cognitive abilities.  In Chapter 5 

I argued that this intrinsic moral worth can ground a non-instrumentalist, public interest 

justification for regulatory intervention to protect companion animals.  This intervention 

takes the form of animal protection legislation, in Queensland incorporating the 

obligation not to be cruel and to meet the welfare needs of an animal.  If the premise of 

intrinsic moral worth is accepted for companion animals, it must also be so for farm 
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animals, given their shared sentience and cognition.8   On this basis, a non-instrumentalist, 

public interest justification can ground regulation of the protection of farm animals.  

Importantly, as argued in Chapter 5, this ground for intervention emphasises values other 

than those reflected in the idea of market efficiency.9  Consistent with this understanding, 

companion animals are, for example, regarded by most households as ‘members of the 

family’.  However, Chapter 5 also addressed the property status of companion animals, 

and argued that this status is significant in their commodification, reflected in practices 

such as relinquishment, puppy farming, overpopulation and pursuit of perverse breeding 

standards.  In a farm animal context the issue of commodification is far more acute, and 

households have a much less direct attachment to the animals concerned (outside their 

consumption).  Farm animals are principally commodities in a market, literally ‘living 

stock’ or livestock, as fungible as shares on a stock exchange.  This commodified status 

is reflected in a range of legislative settings in Queensland.10 

 

The reality of farm animals as commodities means that animal protection can also be 

analysed in accordance with a more traditional conception of public interest regulation.  

On this approach, regulatory intervention is necessary to correct market failures.  

Intervention is characterised as being in the public interest, since the goal is to increase 

overall community welfare.11   

                                                            
8 So, for example, pigs ‘are social and intelligent animals, who naturally live in family groups and are 
arguably smarter than dogs’: Voiceless, Pigs <http://www.voiceless.org.au/the-issues/pigs>, citing animal 
welfare science literature.  For a detailed account by a leading animal welfare science researcher of the 
sentience and cognitive abilities of a range of animals, including farm animals, see Donald M Broom, 
Sentience and Animal Welfare (CABI, 2014).  An early version of the AAWS stated that it was concerned 
with humane treatment of ‘sentient animals’ and that ‘[a]ll animals have intrinsic value’: Commonwealth 
Department of Agriculture, Fisheries and Forestry, The Australian Animal Welfare Strategy (2005), 7 & 
18 <http://nla.gov.au/nla.arc-79886>. 
9 Timoshanko argues that regulatory intervention is justified on public interest grounds because market 
failures mean consumers are not able to effectively express their concerns about farm animal welfare 
through their purchasing decisions: Aaron C Timoshanko, ‘Limitations of the Market-based Approach to 
the Regulation of Farm Animal Welfare’ (2015) 38 University of New South Wales Law Journal 514.  
While this ground is considered in this chapter, the best justification for intervention lies in the a priori 
ethical obligations owed to animals, addressed in Chapter 3. 
10 For example, in Fearnley v Finlay [2014] QCA 155 the Queensland Court of Appeal considered 
whether agisted cattle could be the subject of a bailment action under the Sale of Goods Act 1894 (Qld).  
On the issue of cattle as ‘goods’, the Court was emphatic (at [18]): ‘As defined, “goods” include personal 
property of every description.  That is wide enough to include cattle.  Livestock are goods within the 
general legal conception of goods, as illustrated by the operation of the Sale of Goods Act 1894 (Qld).  
There is no real scope for any argument that the definition of goods cannot extend to cattle’. 
11 See Anthony I Ogus, Regulation: Legal Form and Economic Theory (Hart Publishing, revised ed, 
2004) ch 3.  In this arena of analysis, ethical or social justice claims for intervention are not relevant.  As 
Lusk suggests ‘[a]lthough animal welfare regulation can be motivated based on other grounds (eg ethical 
or moral), the externality argument provides a convenient means to analyze the effects of different types 

http://www.voiceless.org.au/the-issues/pigs
http://nla.gov.au/nla.arc-79886
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The regulatory and economics literature specifically addressing market failure in animal 

protection is sparse.12  Apart from perceptions of animal welfare concerns as a lower 

order issue, this neglect may also reflect the fact that ‘[a]nalyzing animal welfare is 

complicated by it being a good that has characteristics which make it susceptible to a 

number of inter-related types of market failure’.13  The first difficulty is to address the 

issue of ‘overall community welfare’.  Do the interests of animals count?  Early 

approaches suggested not, marked by a failure to attach utility to the intrinsic value of 

animals.14  A human-centred approach means that the ‘practical reality is that existing 

cost-benefit analyses of animal welfare policies are speciest: they only explicitly consider 

the benefits and costs of the policy to people’.15  Even on this approach though a negative 

externality – a market failure – occurs because animal suffering is created causing 

disutility to those humans troubled by this.  If this harm is not reflected in the price of 

meat, more meat than is desirable will be produced.16  If a non-speciest approach is taken 

this serves to deepen the extent of the negative externality, since animal well-being now 

has to be included in the utilitarian calculation.17 

 

Lusk argues that neither animal welfare nor the harm experienced by humans concerned 

about animal welfare are priced within the market.  As well: 

 
animal welfare is a classic public good.  It is non-rival (the happiness I receive from knowing a 

hen benefits from my consumption of cage-free eggs does not prohibit you from also being happy 

                                                            
of policies while working within well-established economic theories’: Jayson L Lusk, ‘The Market for 
Animal Welfare’ (2011) 28 Agricultural and Human Values 561, 562. 
12 Timoshanko provides a recent analysis in an Australian context: see above n 9.  
13 Jayson L Lusk and F Bailey Norwood, ‘Animal Welfare Economics’ (2011) 33 Applied Economic 
Perspectives and Policy 463, 474. 
14 Cowen states that ‘we see a general market failure with regard to treatment of animals.  This result 
relies on only the assumption that the preferences of animal lovers should count for something.  It does 
not assign intrinsic value to animal utility or rely on any very particular cardinal aggregation scheme 
across different species’: Tyler Cowen, ‘Market Failure for the Treatment of Animals’ (2006) 43 Society 
39, 44.  See also John P McInerney, ‘Animal Welfare: An Economic Perspective’ (Paper delivered to the 
Annual Conference of the Agricultural Economics Society, Oxford, April 1993) cited in Lusk and 
Norwood, ibid 468; Richard Bennett, ‘The Value of Farm Animal Welfare’ (1995) 46 Journal of 
Agricultural Economics 46, 47. 
15 Lusk and Norwood, above n 13, 468 (emphasis in original). 
16 Lusk states that if ‘current levels of animal welfare are particularly low . . . then the production of meat 
creates a negative externality – animal suffering.  The negative externality is a “cost” imposed on a third 
party . . . vegetarians and vegans – who are saddened by the current state of animal production . . . 
Because the price of meat does not take into consideration the disutility experienced by vegetarians (or 
compassionate carnivores) from animal suffering, then more meat will be produced than is desirable in a 
utilitarian sense as judged by the aggregate welfare of all consumers’: above n 11, 562. 
17 Ibid. 
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at the hen’s better life) and non-excludable (I cannot keep you from enjoying the fact that I eat 

cage-free eggs).  When a good is non-excludable and non-rival, people can suffer from 

coordination problems of the sort typified in the prisoners’ dilemma.  In such cases (and given 

certain assumptions about preferences), it is possible that everyone would be better off if all were 

required to purchase cage-free eggs, and yet none actually do so because the individual’s incentive 

is to free-ride off the contributions of others.18 

 

A further, related market failure is that of information deficit and bounded rationality.  

Market efficiency assumes ‘that decision-makers have adequate information on the set of 

alternatives available, including the consequences to them of exercising choice in 

different ways; and that they are capable of processing that information and of 

“rationally” behaving’.19  These assumptions, though, are not realised in practice.20  

Recent empirical work in Australia provides a vivid example of this form of market 

failure.  In the area of egg production not only are consumers suffering an information 

deficit, but supermarkets and suppliers are manipulating terms such as ‘free range’ to 

mislead customers.21  The large supermarket retailers are able to manipulate the 

ambiguous meaning of ‘free range’ because of a lack of ready access to different 

purchasing options.22  

 

Finally, Timashanko identifies another form of market failure in farm animal protection 

based on social considerations and the influence of ‘family, significant others and broad 

social forces’ on purchasing decisions.  These forces, he argues, may dissuade a person 

                                                            
18 Lusk and Norwood, above n 13, 474.  See also David Harvey and Carmen Hubbard, ‘Reconsidering the 
Political Economy of Farm Animal Welfare: An Anatomy of Market Failure’ (2013) 38 Food Policy 105, 
108.  
19 Ogus, above n 11, 38. 
20 Harvey and Hubbard state that ‘the labelling of animal welfare friendly products is not sufficiently 
obvious or reliable to attract consumers or convince them that their additional spending will encourage 
improved welfare . . . [as well] . . . the information available to consumers about animal welfare and the 
improved standards used in producing some products is insufficient (or too contradictory or confusing) 
for them to make an informed choice’: above n 18, 112.  Leslie and Sunstein, without pointing to specific 
empirical evidence, state that ‘[m]any consumers would be willing to pay something to reduce the 
suffering of animals used as food.  Unfortunately, they do not and cannot, because existing markets do 
not disclose the relevant treatment of animals, even though that treatment would trouble many 
consumers’: Jeff Leslie and Cass R Sunstein, ‘Animal Rights without Controversy’ (2007) 70 Law and 
Contemporary Problems 117, 117. 
21 Christine Parker, Carly Brunswick and Jane Kotey, ‘The Happy Hen on Your Supermarket Shelf: What 
Choice Does Industrial Strength Free-Range Represent for Consumers?’ (2013) 10 Bioethical Inquiry 
165, 181.  
22 Christine Parker, ‘Voting with Your Fork? Industrial Free- Range Eggs and the Regulatory 
Construction of Consumer Choice’ (2013) 649 The ANNALS of the American Academy of Political and 
Social Science 52, 67. 
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from buying animal products that are consistent with their beliefs about animal welfare, 

with the result that market demand will not be reflective of consumer values.23 

 

Before leaving the issue of animal protection and market failure, it is important to address 

a very common refrain from farmers and others in the farm animal production sphere, 

including retailers and some consumers.24  This is the notion that good animal welfare is 

good for business; that is, that farmers most concerned about the well-being of their 

animals will also be the most profitable.25  This is a false assumption which does not stand 

up to rudimentary economic analysis.  As Lusk and Norwood point out: 

 
Though many producers care passionately about the well-being of the animals under their care, 

few would argue that the goal of commercial agriculture is to maximize animal well-being.  

Nevertheless, many in the agriculture community want to argue that animals are most happy when 

producers are most profitable.  A little economic reasoning shows that this is not the case.  In a 

competitive environment, producers who wish to stay in business face incentives to adopt 

production systems and practices that maximize profit, and profit-maximizing outcomes are not 

the same as animal welfare-maximizing outcomes.  Thus, the real question of interest is not 

whether profitability must be sacrificed to achieve higher levels of animal welfare, but rather how 

much.26 

 

Notably, the standards development process in Australia under the AAWS, discussed in 

detail in Part III below, recognised the specious nature of the claim that healthy profits 

means well-cared for animals.  For example, a Regulatory Impact Statement (RIS) for the 

                                                            
23 Timoshanko, above n 9, 532-3. 
24 See, eg, Angela Southwell, Amarylise Bessey and Barbara Barker, Attitudes Towards Animal Welfare: 
A Research Report (TNS Social Research Consultants, Prepared for Commonwealth Department of 
Agriculture, Fisheries and Forestry, 2006). 
25 For example, AgForce, a peak organisation for Queensland rural producers, stated in a Queensland 
State election manifesto that ‘[a]nimal welfare is a priority for Queensland primary producers who 
understand that healthy and content animals are productive animals’: AgForce, Back in the Black: State 
Election Policy Outline 2015 (2015) <http://www.agforceqld.org.au/file.php?id=3803&open=yes>. 
26 Above n 13, 467 (emphasis in original).  In a similar vein, Petherick states that ‘[i]t should be 
remembered that livestock production is a business and the animal welfare issues associated with it, 
regardless of whether it is extensive or intensive production, are primarily driven by the forces of finance 
and practicability.  If there were no financial and practicable constraints associated with livestock 
production then there would be few, if any, animal welfare problems’: Carol Petherick, ‘Animal Welfare 
Issues Associated with Extensive Livestock Production: The Northern Australian Beef Cattle Industry’ 
(2005) 92 Applied Animal Behaviour Science 211, 212.  See also Jed Goodfellow, ‘Animal Welfare Law 
Enforcement: To Punish or Persuade’ in Peter Sankoff, Steven White and Celeste Black (eds), Animal 
Law in Australasia: Continuing the Dialogue (Federation Press, 2nd ed, 2013) 183, 199-203; John 
McInerney, ‘Principles, Preference and Profit: Animal Ethics in a Market Economy’ in Christopher M 
Wathes et al (eds), Veterinary & Animal Ethics (John Wiley-Blackwell, 2013) 271, esp 276. 

http://www.agforceqld.org.au/file.php?id=3803&open=yes
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proposed Australian Animal Welfare Standards and Guidelines for Sheep acknowledged 

the ‘fundamentally flawed’ nature of this claim.27 

 

The reality of common farm animal husbandry practices bears out this analysis.  In a farm 

animal context, the property status of animals bites hard.  Chapter 1 explored the 

corporatisation of modern Australian farming, marked by significant vertical and 

horizontal integration and a focus on efficiency and profitability.28  In this setting farm 

animals are commodities: raised, housed, transported and killed to meet commercial 

objectives and not, principally, animal welfare objectives.  A range of standard farm 

practices, occurring on a mass scale, impose significant distress and mental or physical 

suffering on farm animals.29  The confinement of animals in intensive settings per se 

creates significant problems (eg battery cages for chickens leading to lesions and other 

foot problems; sow stalls and farrowing crates for pigs leading to stereotypical behaviour, 

lesions, joint damage, urinary infections and so on; housed dairy cows suffering lameness 

and mastitis). 

 

Further, having placed animals in environments giving rise to potential harm from each 

other or the environment (whether intensive or extensive), a range of additional husbandry 

practices are imposed which also cause harm (eg debeaking of chickens without pain 

relief; disbudding and dehorning of cows without pain relief; mulesing of sheep without 

pain relief;30 tail docking and teeth clipping of piglets without pain relief; and premature 

                                                            
27 Animal Health Australia (AHA), Proposed Australian Animal Welfare Standards and Guidelines – 
Sheep: Decision Regulation Impact Statement (Edition One, Version 1, 30 July 2014), 37 
<http://www.animalwelfarestandards.net.au/sheep/>. 
28 See further Chapter 1 at 15.  Australian development of intensive farming has followed a comparable 
arc to that in the United Kingdom, where ‘[f]arming came to be managed more by big business, often 
with integrated chains that controlled all aspects from the growing of the animal food, to the slaughter in 
the abattoir, and the family farms began to decline.  The reason that these changes were not stopped was 
principally because animal welfare was, and to some extent sill is, just a small part of the economic and 
ethical package in which farmers function’: Clive  Phillips, The Welfare of Animals: The Silent Majority 
(Springer, 2009) 165-6. 
29 For detailed accounts of common farm practices in an Australian context giving rise to animal suffering 
see, eg, Katrina Sharman, ‘Farm Animals and Welfare Law: An Unhappy Union’ in Peter Sankoff, Steven 
White and Celeste Black (eds), Animal Law in Australasia: Continuing the Dialogue (Federation Press, 
2nd ed, 2013) 61; Mirko Bargaric and Keith Akers, Humanising Animals: Civilising People (CCH, 2012) 
110-17; Marc Bekoff et al (Voiceless Scientific Expert Advisory Council), The Life of the Dairy Cow: A 
Report on the Australian Dairy Industry (Voiceless, 2015) <https://www.voiceless.org.au/our-
approach/research-and-publications>; Malcom Caulfield, Science and Sense: The Case for Abolishing 
Sow Stalls (Voiceless, 2013) <https://www.voiceless.org.au/our-approach/research-and-publications>. 
30 Mulesing ‘is the removal of skin from the breech and/or tail of a sheep using mulesing shears’, and is 
employed ‘to reduce urine and faecal soiling or dag formation in the breech and tail wool and thus 
minimise susceptibility to breech and tail flystrike’: Sheep Standards and Guidelines Writing Group, 

http://www.animalwelfarestandards.net.au/sheep/
https://www.voiceless.org.au/our-approach/research-and-publications
https://www.voiceless.org.au/our-approach/research-and-publications
https://www.voiceless.org.au/our-approach/research-and-publications
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separation of the young from their mothers, including piglets and dairy calves, denying 

natural, maternal behaviours and causing separation distress).  Farm animals may also be 

bred to grow more ‘efficiently’ leading to adverse welfare outcomes (eg reducing the 

number of days for broiler chickens to reach processing size, causing stress, chronic pain, 

lameness, skeletal disorders and sudden death syndrome).  Transport of farm animals also 

creates significant animal welfare risks.31  

 

There is, then, no necessary link between high levels of animal welfare and profitability.  

Significantly, though, key policy-makers continue to advance this argument.  For 

example, even in the face of the evidence just described, including expert economic 

analysis and the considered conclusions of Animal Health Australia in standard-setting 

reports,32 DoA (Cth) nonetheless persists with the tendentious ‘healthy animal, high 

productivity’ argument.33 

 

In the face of the market failures identified above, the most significant response in 

Australia, including in Queensland, has been for the state to intervene and establish 

minimum standards for protection of farm animals.  Additional responses are becoming 

increasingly prominent, in particular the adoption of private quality assurance schemes 

and the imposition of standards for disclosure to allow for better informed consumers.  As 

                                                            
Sheep Standards and Guidelines – Mulesing Discussion Paper (January 2013), 1 
<http://www.animalwelfarestandards.net.au/sheep/consultative-process/>. 
31 For example, a RIS on proposed land transport standards stated that ‘[t]ransportation can be a major 
stressor for farm animals and can have deleterious effects on health, well-being, productivity and 
ultimately, product quality.  Animals being transported by road and rail are subject to a number of stress 
factors throughout the journey, including handling, loading, transporting, mixing of unfamiliar animals, 
unloading and total time without water or food.  These risk factors can be cumulative and apply across all 
phases of land transport, from assembly and handling before the journey, to unloading at the destination’: 
AHA, Australian Standards and Guidelines for the Welfare of Animals: Land Transport of Livestock 
Regulatory Impact Statement (Abridged March, 2008), v 
<http://www.animalwelfarestandards.net.au/land-transport/background/>.  See also Kevin de Witte, 
‘Development of the Australian Animal Welfare Standards and Guidelines for the Land Transport of 
Livestock: Process and Philosophical Considerations’ (2009) 4 Journal of Veterinary Behaviour 148, 150.   
32 AHA, above n 27.  AHA, as canvassed in Chapter 4, is a hybrid government and farm industry 
organisation, and includes DoA (Cth) as a member.  AHA has coordinated the development of new 
standards and guidelines for animal welfare, discussed in detail in Part III below. 
33 The Secretary of the Department stated in September 2015 that DoA (Cth) ‘works with the Australian 
livestock industry to improve the productivity and profitability of the industry and improve farm gate 
returns.  There is a strong link between animal welfare and livestock industry profitability.  Improved 
animal welfare outcomes contribute to: [inter alia] increased productivity – improved animal welfare 
practices lead to contented, healthier animals that produce a higher quality, safer, and higher value 
product’: Daryl Quinlivan, Submission No 9 to Senate Regional and Rural Affairs and Transport 
Legislation Committee, Voice for Animals (Independent Office of Animal Welfare) Bill 2015, 2 September 
2015, 1. 

http://www.animalwelfarestandards.net.au/sheep/consultative-process/
http://www.animalwelfarestandards.net.au/land-transport/background/
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yet, government has not pursued a third option, to ‘tax those producing negative animal 

welfare externalities (the polluter pays principle) and/or subsidise [higher standard] 

animal welfare goods, where those goods are not valued by the market’.34 

 

There is sound evidence for some form of government intervention reflecting the wishes 

of the general public and, likely, their expectations of what is occurring.  For example, 

consumer research has shown that ‘83% of Australians support or strongly support laws 

to ensure food animals have access to the outdoors, companions, natural materials and 

enough space to carry out their instinctive behaviour’.35  In 2006 the Bureau of Rural 

Sciences, a Commonwealth government research agency, conducted a stakeholder 

analysis across different animal use settings as part of the AAWS.  After reviewing the 

international literature, and the limited Australian literature, the report suggested that 

Australians are becoming increasingly removed from the natural environment and 

farming life, with little knowledge of the way in which animals are farmed.36  The authors 

suggest that as a result ‘it may be a logical assertion that in general, public concerns about 

the welfare of livestock/production animals in Australia are increasing’.37  

 

Social research conducted around the same time on Australians’ attitudes to animal 

welfare, using a mixed methods approach of surveys, interviews and group discussion, 

revealed that: 

 

                                                            
34 Bennett, above n 14, 58. 
35 Voiceless, Factory Farming <https://www.voiceless.org.au/the-issues/factory-farming>.  This research 
involved a ‘consumer survey of 1000 randomly selected Australians . . .  commissioned by Voiceless and 
conducted by Pure Profile in September 2011’.  See also Franklin, above n 1; Vegetarian/Vegan Society 
of Queensland (VVSQ), A Pound of Flesh – A Survey of 1202 Australians about whether they’re 
Vegetarian or Vegan and What their Attitudes to Animals Are (February 2010).  The VVSQ general 
population survey, conducted on behalf of VVSQ by market researcher Newspoll, found that ‘86% of 
Australians think keeping egg laying hens in cages for their entire lives is unacceptable.  74% of 
Australians think castrating animals without anaesthetic is unacceptable.  72% of Australians think killing 
male chicks in egg production is unacceptable.  47% of Australians think making cows pregnant every 
year and taking their calves from them to obtain milk is unacceptable’: at 4-5.   
36 Nicole A Mazur et al, Australian Animal Welfare Strategy: Stakeholder Analysis Phases 1-4 (Bureau of 
Rural Sciences, 2006) 62.  In a similar vein, Robin Vandegraaff, former Chief Veterinary Officer of 
South Australia, states that ‘[d]omestic consumers in Australia, 85% of whom are urban-based and most 
with no links to agriculture, are showing increasing interest in perceived welfare risks associated with the 
production systems in which their food is produced’: Robin Vandegraaff, ‘A Co-regulatory Approach to 
Farm Animal Welfare in Australia’ (Paper Presented at AAWS 2008 International Animal Welfare 
Conference, Gold Coast, 1 September 2008) <http://www.australiananimalwelfare.com.au/content/day-
one>. 
37 Mazur et al, above n 36, 62.  Mazur et al caution that ‘[o]verall, there is a lack of published research on 
public attitudes towards animals and animal welfare, particularly in Australia’: at 58. 

https://www.voiceless.org.au/the-issues/factory-farming
http://www.australiananimalwelfare.com.au/content/day-one
http://www.australiananimalwelfare.com.au/content/day-one
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There is recognition of an absence of balanced information in relation to animal welfare, and in 

this sense there is a perception that the government has a role to play in the provision of this 

information.  Discussion in the groups often highlighted the fact that in the absence of information 

on the topic there are expectations and assumptions that the government is doing ‘something’ 

regarding rules and regulations in the treatment of animals.38 

 

The researchers also found that despite assumptions that the ‘government is acting’ on 

animal protection issues, members of the general community also had some concerns 

about enforcement and regulation.39 

 

This literature, even if limited, suggests that the public expects government to address 

animal welfare, including farm animal protection, and assumes that this is occurring, at 

least to some extent.  Of course, government intervention may not always coincide with 

the public interest or public expectations, or, pertinently for this study, the interests of 

farm animals.  In this context, private interest theories of regulation can provide useful 

insights into regulatory outcomes.  As Morgan and Yeung describe it, in ‘political 

versions of private interest theory, political outcomes, and the regulatory rules in which 

they are embedded, are the aggregate result of different groups pursuing their own 

versions of the public interest . . . inequality of resources will inevitably give some groups 

advantages over others’.40  Although the state may step in to address participatory 

inequality, interest group pluralism does not mean ‘the resulting process is capable of 

transforming or transcending individual private goals and generating a shared 

consensus’.41  Further, economic versions of private interest theories ‘conclude that 

regulation is more likely to reflect the policy preferences of powerful and narrowly 

focussed groups and as a consequence to generate net social loss’.42  Part III of this 

chapter argues that the farming industry, represented through powerful and narrowly 

focussed industry representative groups, has dominated standard-setting, and that this 

influence is ‘embedded’ in regulatory outcomes – including in farm animal standards. 

                                                            
38 Southwell, Bessey and Barker, above n 24, 15. 
39 Ibid.  Mazur et al reported that ‘while recognised, the role of government is also complex.  It is evident 
that there are challenges in relation to the role performed by the government in relation to animal welfare.  
In the eyes of the general community there was debate over where the government stands on this issue, 
particularly in light of the multi-faceted role that is played, in terms of law enforcement and regulation’: 
above n 36, 15. 
40 Bronwen Morgan and Karen Yeung, An Introduction to Law and Regulation: Text and Materials 
(Cambridge University Press, 2007) 44. 
41 Ibid. 
42 Ibid 47. 
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Representative farming industry groups will, as far as possible, seek to reflect the interests 

of their members.  Understanding the motivational posture of individual farmers may 

therefore help to inform the likely responses of industry groups to prevailing standards of 

protection for farm animals, as well as to proposals for higher standards.  The idea of 

‘motivational posture’ refers to the ‘conglomerates of beliefs, attitudes, preferences, 

interests, and feelings that together communicate the degree to which an individual 

accepts the agenda of the regulator, in principle, and endorses the way in which the 

regulator functions and carries out duties on a daily basis’.43  The motivational posture of 

farmers is yet to be specifically researched in a farm animal context.  However, it may be 

relevant that the motivational posture of some Australian farmers to environmental 

regulation shows a posture of resistance, where relevant laws may be ‘perceived as 

derived from the interests of city people, and unfairly impacting on those living on the 

land’.44  Of particular relevance to this study is that more Queensland farmers exhibited 

a motivational posture of resistance than other postures, such as alignment and game-

playing.45  If some farmers resent on-farm interference, show a preference for absolute 

private property rights and are sceptical of the legitimacy of environmental regulation on 

the basis that it reflects the concerns of city dwellers, it is likely, although as yet untested, 

that the same patterns would emerge for animal protection regulation.   

     

Research on the attitudes of farmers to animals and/or animal welfare is also suggestive 

of a likely motivational posture of defiance to more stringent animal protection standards.  

Exploring farmer and meatworker attitudes to animals, Richards, Signal and Taylor found 

that they ‘have significantly lower overall [attitudes to animals] than was found within 

the general community sample . . . individuals employed within these occupational fields 

tend to display more utilitarian attitudes toward animals, and, by virtue of their 

occupations, view animals as commodities’.46  Research carried out in support of the 

AAWS further reinforces the likelihood of a farming culture resistant to overly 

                                                            
43 Valerie Braithwaite, Kristina Murphy and Monika Reinhart, ‘Taxation Threat, Motivational Postures, 
and Responsive Regulation’ (2007) 29 Law and Policy 137, 138.  See also Robyn Bartel and Elaine 
Barclay, ‘Motivational Postures and Compliance with Environmental Law in Australian Regulation’ 
(2011) 27 Journal of Rural Studies 153; Valerie Braithwaite, ‘Games of Engagement: Postures within the 
Regulatory Community’ (1995) 17 Law and Policy 225. 
44Bartel and Barclay, above n 43, 168. 
45 Ibid 162.  
46 Emma Richards, Tania Signal and Nik Taylor, ‘A Different Cut?  Comparing Attitudes towards 
Animals and Propensity for Aggression within Two Primary Industry Cohorts – Farmers and 
Meatworkers’ (2013) 21 Society & Animals 395, 407.  
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demanding animal protection advice and regulation.  The researchers found ‘there was 

evidence of scepticism and mistrust of information sources “outside the industry” [on the 

part of farmers], indicating that communications not based on experience with the 

“farming life” will be met with cynicism and generally not absorbed’.47  A likely 

motivational posture of hostility to and defiance of ‘intrusive’ animal protection 

regulation is therefore significant not just as an enforcement matter.  As will be argued in 

this chapter it may also colour the receptiveness of the farming industry to standard-

setting contributions from non-farming stakeholders. 

 

To summarise Part II, a substantive, public interest justification exists for regulatory 

intervention to protect farm animals.  This position is grounded in the persuasive ethical 

arguments canvassed in Chapter 3 for valuing the intrinsic worth of animals.  However, 

intervention is warranted even on a traditional welfare economics analysis, given the 

reality of farm animals as commodities in a market.  The harm experienced by animals 

themselves as well as that experienced by humans concerned about animal protection are 

not priced within the market.  Consumers also labour under an informational deficit about 

animal protection practices.  While a range of regulatory responses to these failures are 

possible, the most significant form of intervention which has occurred in Australia, 

including in Queensland, is the state-sponsored setting of minimum standards for animal 

protection.  The limited available empirical evidence suggests a likely motivational 

posture of defiance on the part of some farmers to ‘outside’ or non-farmer input into these 

standards and their enforcement.  The next part examines the procedural and content 

dimensions of these standards in detail. 

 

III STATE-SPONSORED STANDARDS FOR QUEENSLAND FARM ANIMAL PROTECTION 

 

Part II argued that there are persuasive justifications for regulatory intervention to address 

the protection of farm animals.  This part addresses the scope of standard-setting in the 

Queensland farm animal regulatory regime, on the assumption that intervention is 

warranted.  This part shows that the standards development process and outcomes reflect 

a limited market-failure justification for regulatory intervention, rather than a non-

economic, public interest ground focussed on protection of animals from harm.  The 

                                                            
47 Southwell, Bessey and Barker, above n 24, 22. 
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legislative standards canvassed in detail in Chapter 5 – the prohibition of cruelty and the 

imposition of a duty of care obligation – are considered first, including an account of why, 

for most purposes, they are not relevant to farm animals.  Regulatory standards adopted 

under subordinate legislation are considered next, including the history, reasons and 

process for the adoption of these standards.  The use of animal welfare science (AWS) 

research in the standard-setting process is critically examined.  While AWS research can 

be an important source of guidance for the content of standards, the commissioning and 

agenda of this science is hotly contested.  The last section addresses the prospects of state-

sponsored standard-setting in a context where a commitment to national consistency has 

collapsed, with the demise in December 2013 of the AAWS.   

 

A Statutory Protection Standards 

 

1 Purposes of the Animal Care and Protection Act 2001 (Qld) 

 

The broad goals for the statutory protection of animals in Queensland are set out in s 3 of 

the ACP Act (Qld).  This section sets out the purposes of the Act which, relevantly for 

farm animals, are to: 

 
(a) promote the responsible care and use of animals; 

(b) provide standards for the care and use of animals that – (i) achieve a reasonable balance 

between the welfare of animals and the interests of persons whose livelihood is dependent on 

animals; and (ii) allow for the effect of advancements in scientific knowledge about animal biology 

and changes in community expectations about practices involving animals; 

(c) protect animals from unjustifiable, unnecessary or unreasonable pain . . . 
 

Paragraph (b) sets the parameters for standard-setting.  There is explicit recognition of a 

balance to be struck between the welfare of animals on the one hand and the interests of 

persons whose livelihood is dependent on animals on the other.  The latter category is 

potentially broad, and in a farm animal context extends beyond farmers to include 

wholesalers, retailers, veterinarians, pharmaceutical companies, farm equipment and food 

suppliers, transport operators and abattoir owners.  The balance swings on the fulcrum of 

‘reasonableness’.  The structure of this provision implicitly accepts the arguments of 

welfare economists considered earlier in Part II – that there is a trade-off between the 
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welfare of animals and the profit made by those with a financial stake in animals as 

commodities. 

 

Paragraph (b)(ii) is important in explicitly recognising the need for standards to reflect 

contemporary scientific research on animals and community expectations about how 

animals should be treated.  However, as will be argued below, standard-setting processes 

in the farm animal protection area have sometimes ignored or misused contemporary 

AWS research and consistently paid little heed to community expectations about animal 

use. 

 

Paragraph (c) reproduces the well-worn animal protection trope of no ‘unjustifiable, 

unnecessary or unreasonable pain’ being imposed on an animal.  This formulation is used 

in the cruelty prohibition in s 18 of the ACP Act (Qld) as well.  The inclusion of this 

qualified, broad principle in the Purposes section of the Act reinforces the utilitarian 

balancing exercise included in paragraph (b)(i) – animal protection is prone to be 

compromised, perhaps even seriously so, where this is justified, necessary or reasonable.  

Keim and Geysen reflect on this balance by stating that ‘[d]espite the high-minded tone, 

the purposes [in s 3] reflect disapproval of mindless cruelty but acknowledge the 

compromise between human and animal needs (which will usually be resolved in favour 

of humans)’.48 

 

The Minister reinforced these purposes when the legislation was debated in the 

Queensland Parliament, at the same time as characterising animal welfare as one of a 

number of animal-related concerns for the community, alongside food safety and 

environmental matters.49  The broad claims made for the legislation and the emphasis 

given by the Minister to a wider range of concerns than just animal welfare is consistent 

with recent analysis of the ‘intentions and values expressed in 14 animal welfare [Acts] 

and standards in four European countries; Sweden, United Kingdom, Germany and 

Spain’.50  Lundberg et al found that in both primary legislation and in 

regulations/standards there is often a gap between the aspirations stated in introductory 

                                                            
48 Stephen Keim and Tracy-Lynne Geysen, ‘The Rights of Animals and the Welfarist Approach to 
Protection: May the Twain Meet?’ (2011) 5 Australian Animal Protection Law Journal 26, 36. 
49 Queensland, Parliamentary Debates, Legislative Assembly, 31 July 2001, 1987-8 (Henry Palaszczuk). 
50 Frida Lundmark et al, ‘Intentions and Values in Animal Welfare Legislation and Standards’ (2014) 27 
Journal of Agricultural and Environmental Economics 991. 
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paragraphs or preambles and the substantive provisions.  They show that ‘the ethical 

values behind . . . legislation or private standards are not always consistently 

implemented.  Neither is it always possible to follow the thread between the intentions 

mentioned initially and the actual details of the legislation or standard’.51  The 

characteristics of European regulation identified by Lundmark et al are to be found in 

aspects of the ACP Act (Qld) and, as will be argued below, especially in the standards 

adopted under that legislation.  Although the Purposes section refers to responsible use 

and protection, it is also highly equivocal about the extent of protection, given the need 

to balance animal welfare and the livelihood of those using animals.  In a farm animal 

context, this equivocation is borne out in the extensive carve out from the protective 

provisions of the ACP Act (Qld) which occurs through defence exemption provisions, 

analysed in detail below. 

 

2 Farm Animals and Sections 17 and 18 of the ACP Act (Qld) 

 

As for all ‘animals’ in Queensland, farm animals are ostensibly protected by ss 17 and 18 

of the ACP Act (Qld).  These provisions were analysed in detail in Chapter 5, as principle-

style, general duties.  Briefly, s 18 prohibits cruelty to animals.  It is noteworthy that the 

non-inclusive list of examples of cruelty are particularly relevant for farm animals, 

including overworking an animal, using a prescribed electrical device on an animal, and 

confining or transporting an animal without appropriate preparation.52 

 

Section 17 imposes a duty of care on persons in charge of an animal.  The provision is 

based on the Five Freedoms, as explored in depth in Chapter 5, although s 17 is qualified 

in a way that the Five Freedoms are not.  The section requires that ‘reasonable steps’ be 

taken to address the Five Freedoms in an ‘appropriate’ way.  Section 17(4) provides that 

assessments of appropriateness must have regard to ‘the species, environment and 

circumstances of the animal’, and ‘the steps a reasonable person in the circumstances of 

the person would reasonably be expected to have taken’.  Radford, drawing on the work 

of animal welfare scientist John Webster, argues that the Five Freedoms are not ‘intended 

to constitute a formula which can be applied mechanically to each and every situation . . 

                                                            
51 Ibid 1012. 
52 ACP Act (Qld) s 18(2). 
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. [they] can therefore be regarded as aspirational rather than prescriptive’.53  The qualified 

nature of the duty of care in s 17 reflects this understanding of the Five Freedoms.  The 

Explanatory Notes to the ACP Bill (Qld) explain the realpolitik of the qualified 

application of the Five Freedoms:  

 
The ‘Five Freedoms’ cannot always be realised in all situations where persons use animals for 

legitimate purposes.  Requiring strict compliance with the ‘Five Freedoms’ may lead to restrictions 

on animal use and interaction that the community generally regards as unacceptable.  Therefore 

the duty of care requirements represent a modified version of the ‘Five Freedoms’.54 
 

The account provided in the Explanatory Notes of why the Five Freedoms must be 

regarded as impractical is significant in three respects, even acknowledging the differing 

views in the AWS research literature about how best to assess welfare.55  First, it 

reinforces the ‘balancing’ exercise set out in s 3 of the ACP Act (Qld).  The implicit 

suggestion is that while protection should be extended to animals, including farm animals, 

this only runs as far as not impeding legitimate human use of animals.  This precisely 

reflects the orthodox animal welfare ethic of humaneness considered in Chapter 3.56 

 

Second, the reason provided in the Explanatory Notes for qualifying the application of 

the Five Freedoms is, in a farm animal context, at least partly disingenuous.  Concern 

about unqualified application of the Five Freedoms, resulting in ‘restrictions on animal 

use and interaction’ being unacceptable, is sheeted home to the ‘community generally’.  

However, as the analysis in Part II of this chapter shows, the limited available empirical 

evidence suggests that the community generally has serious misgivings about some 

common animal husbandry practices, particularly those associated with intensive 

farming.57  The concern about unduly restrictive practices arising from the fullest 

                                                            
53 Mike Radford, Animal Welfare Law in Britain: Regulation and Responsibility (Oxford University 
Press, 2001) 266. 
54 Explanatory Notes, Animal Care and Protection Bill 2001, 23. 
55 For a discussion see Radford, above n 53, 266-9. 
56 See further Chapter 3 at 72-5.  
57 Again, though, there is a need for further research into Australian community attitudes to farming 
practices.  Australian animal welfare scientist Grahame Coleman suggests that ‘a consistent approach for 
obtaining community attitudes over time needs to be adopted, in a way similar to the Eurobarometer 
approach with regard to farm animal welfare’: Grahame Coleman, ‘Public Perceptions of Animal Welfare 
- An International Perspective’ (Paper Presented at AAWS 2008 International Animal Welfare 
Conference, Gold Coast, 1 September 2008) <http://www.australiananimalwelfare.com.au/content/day-
one>.  The Eurobarometer, states Coleman, ‘is a tool to monitor public opinion in Europe . . . [e]ach 

http://www.australiananimalwelfare.com.au/content/day-one
http://www.australiananimalwelfare.com.au/content/day-one
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application of the Five Freedoms could more appropriately have been sheeted home to 

the farming industry. 

 

Third, the rationalisation for a modified application of the Five Freedoms in s 17 is 

arguably superfluous.  Very few prosecutions have been brought against farmers under 

ss17 or 18 of the ACP Act (Qld).58  Those that have been brought have addressed 

gratuitous cruelty or neglect.  For example, in RSPCA Qld v Kenneth Paulger59 ‘the 

offender pleaded guilty to two charges, namely animal cruelty and obstructing an 

Inspector.  The charges involved attempting to euthanase a cow by striking it on the head 

several times with a hammer before dragging it for approximately 300m behind his car.  

The offender had previously refused an offer by the RSPCA to euthanase the animal by 

shooting it’.60  It is notable that the charges were brought by RSPCA Queensland and not 

DAF (Qld), perhaps suggesting an isolated, ‘rogue’ farmer.  This is reinforced by the 

Magistrate’s comment that the offender’s approaches to animal husbandry were out of 

date, formed more than 50 years ago.61  The offender was fined $30 000. 

 

In 2009 a grazier was prosecuted by DAF (Qld) and the Police Stock Squad for breach of 

duty of care and cruelty after ‘120 cattle died while being transported from the Northern 

Territory or were destroyed afterwards.  They were part of a consignment of 1500 head 

that were carted the 1600km to the southwest town of Charleville in 24 hours without a 

spell’.62  The grazier had been present when the cows were loaded and, despite being 

advised of the deteriorating condition of the animals, ordered the driver and drover to 

continue loading.  The grazier pleaded guilty, was fined $120 000 and ordered to pay 

$7000 in costs.  A spokesperson for DAF (Qld) stated that the result was ‘a warning to 

anyone transporting cattle to make sure they follow the code of practice guidelines or face 

                                                            
survey consists of approximately 1000 face-to-face interviews per Member State . . . [r]eports are 
published twice yearly.  Special Eurobarometers are commissioned from time to time’. 
58 Only four prosecutions have been conducted since 2009: Letter from Anna Field (Principal Project 
Officer, Right to Information Services, DAF (Qld)) to Steven White, 13 July 2015, File B.  For a full 
discussion of the enforcement activities of DAF (Qld) in the area of farm animal protection see Chapter 7 
at 260-71.   
59 RSPCA Queensland v Kenneth Paulger (unreported, Maroochydore Magistrates Court, 10 March 
2006). 
60 Deborah Cao, Animal Law in Australia (Thomson Reuters, 2nd ed, 2015) 205. 
61 Ibid 205-6. 
62 Peter Morley, ‘Cattle Suffer Cruel End in Trucks’, The Australian (online), 14 July 2009 
<http://www.theaustralian.com.au/news/cattle-suffer-cruel-end-in-trucks/story-e6frg6n6-
1225749539147>. 

http://www.theaustralian.com.au/news/cattle-suffer-cruel-end-in-trucks/story-e6frg6n6-1225749539147
http://www.theaustralian.com.au/news/cattle-suffer-cruel-end-in-trucks/story-e6frg6n6-1225749539147
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the consequences’.63  Again, this was gratuitous cruelty and neglect, beyond any acts or 

omissions allowed under relevant codes of practice, so that ss 17 and 18 of the ACP Act 

(Qld) were applicable.  As alluded to in the comment by the DAF (Qld) spokesperson, 

though, the situation is different where the relevant conduct complies with a code of 

practice.  This is because of the inclusion of offence exemptions in the Act. 

 

3 Offence Exemption for Compliance with a Code of Practice 

 

Section 38 of the ACP Act (Qld) provides that if ‘an offence exemption applies to a 

particular act or omission, the person does not commit the offence that would otherwise 

be committed by the act or omission’.  Section 40 then sets up an offence exemption for 

compliance with a code of practice.  This is achieved by applying the exemption for acts 

where ‘(i) a code of practice . . . states requirements for how the act may be carried out; 

and (ii) the requirements, to the extent they are relevant to the act, have been complied 

with’.64  Similarly, an exemption applies for omissions where ‘(i) a code of practice . . . 

states circumstances in which the omission may be made; and (ii) the stated circumstances 

for making the omission have happened’.65   

 

The legislation circumscribes the availability of the offence exemption by providing that 

where details in a code of practice are incomplete as to how the relevant acts or omissions 

may occur, then the offence exemption only applies if the defendant also complied with 

any duty of care owed to the animal.66  The ACP Bill (Qld) Explanatory Notes help to 

clarify this awkward provision, setting out how it is intended to apply: 

 
However, if the provisions of the code are incomplete, it is only an offence exemption if the duty 

of care is also complied with in respect of matters not dealt with in the code.  For example, under 

                                                            
63 Louise O’Keefe, ‘Cattle Cruelty Offence Costs Grazier $127,000’, The Chronicle (online), 16 July 
2009 <http://www.thechronicle.com.au/news/cattle-cruelty-offence-costs-grazier-127000/273627/>. 
64 ACP Act (Qld) s 40(1)(a). 
65 ACP Act (Qld) s 40(1)(b).  Section 16 states that a ‘code of practice is admissible in evidence in a 
proceeding for an offence against this Act if it is relevant to the act or omission to which the proceeding 
relates’.  
66 ACP Act (Qld) s 40(2).  This provision is presumably the basis on which a joint DAF (Qld) and RSPCA 
Queensland procedures document states ‘[c]ompliance with a code of practice does not, on its own, 
ensure exemption from offences under the Act.  Inspectors need also consider whether people in charge of 
an animal are meeting their “Duty of Care” towards the animal, as outlined in Section 17 of the Act’: 
DAF (Qld) and RSPCA Queensland, Animal Welfare Investigations, Animal Care and Protection Act 
2001: Operational Procedures and Guidelines (April 2015) (Procedures and Guidelines) 76. 

http://www.thechronicle.com.au/news/cattle-cruelty-offence-costs-grazier-127000/273627/
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the ‘Model Code of Practice for the Welfare of Animals – The Sheep’ . . . mulesing of sheep is to 

be performed as soon as possible after 2 weeks of age.  The Code simply permits this procedure 

(which may otherwise be regarded as cruel) to be undertaken without providing details on how 

the procedure is to be undertaken.  [Consider a] person [who carries] out this procedure on a sheep 

as soon as possible after the animal is 2 weeks of age but conducts the procedure in a manner that 

causes significant and unnecessary pain to the animal (for example by using blunt or inappropriate 

instruments).  In these circumstances, it will not be an exemption to a cruelty offence under the 

legislation, that the procedure was permissible under a code.67 

  

The offence exemptions are therefore highly significant.  They provide a vehicle for 

institutionalising, through codes of practice, what counts as acceptable treatment of farm 

animals.  This is the means by which some of the common animal husbandry practices 

discussed in Part II are permissible, despite the suffering they may impose on farm 

animals.  For example, as the extract from the Explanatory Notes above explicitly 

acknowledges, without incorporation of the animal husbandry practice of mulesing into 

a code of practice, the procedure ‘may otherwise be regarded as cruel’. 

 

It is an open question whether common farm animal husbandry practices imposing pain 

on animals could be successfully challenged even if the offence exemption for 

compliance with a code of practice was not in place.  This is because of the qualified 

nature of the cruelty prohibition and the duty of care provisions.  The duty of care 

provision is qualified by reasonableness in the circumstances.  The cruelty prohibition in 

s 18(2) includes the talismanic example of pain that in the circumstances is ‘unjustifiable, 

unnecessary, or unreasonable’, as analysed in detail in Chapter 5.  As Wolfson and 

Sullivan argue, by reference to comparably worded United States legislation, ‘[b]y 

including in the definition of cruelty the otherwise undefined requirement that the conduct 

must be unjustifiable or unnecessary, the law may invite the conclusion that a practice, 

though capable of causing great suffering, is not legally cruel if it is related, in any way, 

to food production’.68 

 

                                                            
67 Explanatory Notes, Animal Care and Protection Bill 2001, 31-2 (emphasis added). 
68 David J Wolfson and Mariann Sullivan, ‘Foxes in the Hen House – Animals, Agribusiness and the 
Law: A Modern American Fable’ in Cass R Sunstein and Martha C Nussbaum (eds), Animal Rights: 
Current Debates and New Directions (Oxford University Press, 2004) 205, 211 (emphasis in original). 
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In essence, the necessity test presupposes use of and harm to animals, and only purports 

to place outer limits on the extent of that harm.  In other words, ‘what is at issue here is 

suffering that is necessary given the goal of efficient animal production’.69  The focus on 

efficient animal production means that first order questions, such as whether intensive 

farming should occur at all, are not asked.  As Sandøe and Jensen argue ‘the term 

“unnecessary suffering” is not useful here, but rather serves to cloud underlying ethical 

issues about how to balance animal welfare against efficient animal production’.70 

 

Sankoff persuasively argues that courts tend to interpret the test of necessity as one of 

legitimacy, as was shown in Chapter 5.71  On this approach gratuitous cruelty or neglect 

through poor management, such as occurred in the Queensland cases considered above, 

will fall outside the scope of legitimacy.  In the Al Kuwait case, one of the few Australian 

cases to consider the application of the ‘no unnecessary suffering’ standard, the 

Magistrates Court of Western Australia found that it was not necessary for a proportion 

of sheep in a live export shipment to be shipped during summer months, when they would 

be at higher risk of pain, injury or death.72  At face value this outcome suggests that the 

necessity test may be sufficiently flexible to address manifestly harmful practices.  The 

Court was not concerned with the legitimacy of the purpose of the animal use (ie live 

export), rather the means by which it was being exercised – in this case, contrary to usual 

practice, with the relevant sheep being exported in summer conditions.  This outcome, 

the Court held, could have been reasonably avoided.  However, it is perhaps doubtful that 

a court would regard a usual animal husbandry practice as being unnecessary, if the 

legitimacy of the practice was otherwise accepted (eg beak trimming of chickens to 

reduce pecking and cannibalism in an intensive farming setting).  There may, though, be 

some virtue in being able to test the ambit of ‘no unnecessary suffering’ before a court, 

                                                            
69 Peter Sandøe and Karsten Klint Jensen, ‘The Idea of Animal Welfare – Developments and Tensions’ in 
Christopher M Wathes et al (eds), Veterinary & Animal Ethics (John Wiley-Blackwell, 2013) 19, 22. 
70 Ibid 23. 
71 Peter Sankoff, ‘The Protection Paradigm: Making the World a Better Place for Animals’ in Peter 
Sankoff, Steven White and Celeste Black (eds), Animal Law in Australasia: Continuing the Dialogue 
(Federation Press, 2nd ed, 2013) 7, 17-8; Chapter 5 at 154-5. 
72 Department of Local Government & Regional Development v Emanuel Exports & Ors (unreported, 
Magistrates Court of Western Australia, Magistrate C P Crawford, 8 February 2008).  Although the 
shipment of those sheep was found to breach state animal protection law, Commonwealth legislation 
regulating live export, with no similar necessity test, prevailed over the state law, so that the charges of 
cruelty were dismissed.   



Chapter 6: Standards and Standard-Setting in Queensland Farm Animal Protection 
 
 

196 
 

since this would at least show the ‘limited reach of animal welfare legislation’73, and 

perhaps even draw some practices into question.74 

 

Regardless of speculative arguments about the scope of the qualifications in provisions 

such as ss 17 and 18 of the ACP Act (Qld), the code exemption process ensures that 

harmful, common animal husbandry practices can still be lawfully employed.  The recent 

introduction of a new offence of serious animal cruelty under the Criminal Code (Qld) 

does not change this assessment, since it too incorporates the defence exemptions 

available under the ACP Act (Qld).75  In their doctrinal analysis of the ACP Act (Qld), 

including the offence exemption provided for in ss 38 and 40, Keim and Geysen argue 

that: 

 
The code of practice exemption takes most of the setting of standards for treatment of animals 

outside the purview of sections such as the offence creation sections 17 and 18 . . .  It is wholly in 

accord with the long history of welfare legislation that the industries that use animals and obtain 

great economic benefit from them will be influential in deciding the contents of the codes which 

affect those industries.  The code setting is one which is very likely to reflect the economic 

importance of animals as private property, the status of animals as chattels.76 

 

The next section tests the hypothesis that the standard-setting process is ‘very likely’ to 

predominantly reflect the economic interests of the farming industry, at the expense of 

the interests of animals, and other interested stakeholders. 

                                                            
73 Elizabeth Ellis, ‘Making Sausages and Law: The Failure of Animal Welfare Laws to Protect both 
Animals and Fundamental Tenets of Australia’s Legal System’ (2010) 4 Australian Animal Protection 
Law Journal 6, 10 (citations omitted). 
74 Goodfellow argues for a stronger reading of the objective test from Ford v Wiley (1889) 23 QBD 205.  
The test is that ‘[t]he beneficial or useful end sought to be attained [by the practice causing harm] must be 
reasonably proportionate to the extent of the suffering caused, and in no case can substantial suffering be 
inflicted, unless necessity for its infliction can reasonably be said to exist’: at 219.  Goodfellow contends 
that ‘[i]f considered against this objective standard, the legality of many of Australia’s current farming 
practices could be brought into question, particularly when the availability of less harm causing 
alternatives are taken into consideration.  This is precisely why State governments have sought to exempt 
the practices prescribed in the codes of practice from the application of animal welfare law’: Jed 
Goodfellow, ‘Regulatory Capture and the Welfare of Farm Animals in Australia’ in Deborah Cao and 
Steven White (eds), Animal Law and Welfare: International Perspectives (Springer International, 2016) 
195, 204. 
75 See Criminal Code (Qld) s 242(2)(a).  The clear assumption of the Minister introducing the Bill, and 
those debating the Bill, was that the new offence was needed to address inadequate sentencing of crimes 
against companion animals under the ACP Act (Qld) (given that almost all prosecutions under the Act 
concern companion animals, with very few prosecutions for harm to farm animals, as will be shown in 
Chapter 7). 
76 Keim and Geysen, above n 48, 39 (emphasis added). 
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B Codes of Practice and Australian Animal Welfare Standards and Guidelines 

 
Model Codes of Practice for animal welfare (Model CoPs) were first developed in 

Australia in the early 1980s, and only adopted under legislation much later in the states 

and territories.  Before that, animal protection legislation, including that in Queensland, 

generally included exemptions from the cruelty prohibition for common farm animal 

practices.  Until repeal in 2001, s 7 of the Animals Protection Act 1925 (Qld) made clear 

that except in any case of ill-treatment the legislation did not make unlawful 

‘acknowledged husbandry practices including the dehorning of cattle, the castration, 

spaying, earmarking or branding of any animal, lamb-marking, the mulesing, shearing or 

crutching of any sheep, or the shoeing of any horse where, in any case, the operation is 

performed with a minimum of suffering to the animal concerned’. 

 

The initial development of Model CoPs was a response to increasing international 

attention on Australian farming practices and the continued growth of intensive 

farming.77  Initially some sectors of the farming industry were opposed to the 

development of codes on the basis that they were unnecessary (particularly for the grazing 

industry), but by the 1990s industry was accepting that the codes should be used as 

guidelines only, tied to animal protection legislation.78  From the outset, newly developed 

model codes were not intended to be ‘binding on the States and Territories so as to allow 

for regional differences.  Industry consultations were expected to take place on a State by 

State basis to develop and implement codes’.79  The process was spurred on by a shared 

consensus about the need for some national consistency in farm animal welfare standard-

setting, reflected, for example, in recommendations from a Senate Select Committee on 

Animal Welfare.80 

                                                            
77 Geoff Neumann and Associates, Review of the Australian Model Codes of Practice for the Welfare of 
Animals (Final Report, 2005) (Neumann Report) 3.  Glenys Oogjes, Executive Director of Animals 
Australia, similarly highlights the impetus as being industry anxiety about perceptions of common 
farming practices.  She states that the ‘farm animal industry, realising in about 1980 that it was under 
threat from the increasing public perception that its practices could be regarded as cruel, responded by 
persuading governments around Australia to enshrine what were said to be “normal husbandry practices” 
in “animal welfare codes”’: Glenys Oogjes, ‘Problems with Current Animal Protection – Sentient 
Animals Slipping through the Net’ (Paper Presented at AAWS 2008 International Animal Welfare 
Conference, Gold Coast, 1 September 2008) <http://www.australiananimalwelfare.com.au/content/day-
one>. 
78 See Chapter 2 at 62. 
79 Neumann Report, above n 77, 4. 
80 For further discussion of this point see Gaétane Potard, Designing Balanced and Effective Farm Animal 
Welfare Policies for Australia (Farm Animal Institute, April 2015) 31. 

http://www.australiananimalwelfare.com.au/content/day-one
http://www.australiananimalwelfare.com.au/content/day-one
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Over a period of 25 years 22 Model CoPs were produced under the auspices of the 

Primary Industries Ministerial Council (PIMC), comprised of Commonwealth, state and 

territory primary industries ministers, in turn relying on advice from a committee 

structure comprised of agriculture department officials, farm industry bodies and AWS 

research bodies.81  All of these participants have an industry focus, or least a goal of 

maximising profitability in the farm animal sector, as argued in Chapter 4.  During debate 

on the ACP Bill (Qld), the Minister was frank about the dominant voice of the farming 

industry in creating the Model CoPs, stating that ‘the good thing about these codes is that 

they have been put together by industry’.82  This was important, he argued, since ‘industry 

knows what they are about and they are bound to abide by those codes’.83 

 

States and territories have responded to the Model CoPs in different ways – some have 

adopted modified versions of Model CoPs, some have adopted the Model CoPs without 

modification, and others have introduced their own codes of practice in preference to the 

Model CoPs.84  Queensland has generally adopted the Model CoPs, without modification, 

under delegated legislation.85  Compliance with the Model CoPs adopted under regulation 

is not compulsory.86  The offence exemption, analysed above, provides an incentive for 

compliance.87 

 

                                                            
81 As Ellis summarises it, the ‘Animal Welfare Working Group (AWWG) of the Primary Industries 
Standing Committee [had] specific responsibility for this task.  The AWWG comprise[d] representatives 
of State and Territory governments, the federal Department of Agriculture, Fisheries and Forestry, 
Animal Health Australia [and] the CSIRO’: above n 73, 15.  The codes are published by CSIRO as part of 
the Primary Industries Report Series: see CSIRO Publishing, Primary Industries Report Series 
<http://www.publish.csiro.au/nid/22/sid/11.htm>. 
82 Queensland, Parliamentary Debates, Legislative Assembly, 17 October 2001, 2954 (Henry 
Palaszczuk). 
83 Ibid. 
84 See see Steven White, ‘Regulation of Animal Welfare in Australia and the Emergent Commonwealth: 
Entrenching the Traditional Approach of the States and Territories or laying the Ground for Reform?’ 
(2007) 35 Federal Law Review 347, 354-56, 369-70. 
85 See Animal Care and Protection Regulation 2012 (Qld) (ACP Reg (Qld)) s 3, sch 4. 
86 ACP Act (Qld) s 15; ACP Reg (Qld) s 3(3). 
87 Oogjes, above n 77, states that ‘[r]esponsible State Government Ministers have since the early 1980s 
approved national Model Codes of Practice for the Welfare of Animals covering a range of species and 
activities which in effect condone practices in the agriculture industry which would otherwise be 
unlawful’.  As considered above, in the absence of the offence exemption, it is arguable whether common 
agricultural practices would still be characterised as ‘unnecessary, unjustifiable or unreasonable’, 
potentially attracting prosecution.  

http://www.publish.csiro.au/nid/22/sid/11.htm
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The Model CoPs are typically reasonably detailed, running to 20-40 pages, and in some 

cases more.  They incorporate a mixture of broadly expressed principles,88 performance 

standards89 and prescriptive standards.90  Each code generally has an introductory 

chapter, in which basic principles of animal welfare are set out.  This chapter usually 

states the importance of good welfare practice and well-trained staff.  The introductory 

chapter typically reinforces the legal responsibility of owners and managers to meet the 

welfare needs of their animals.  In the Model Code of Practice for Cattle91 there is even 

a statement that owners and managers have a ‘moral responsibility’ to meet the welfare 

needs of their animals.92  However, as noted above in the context of the Purposes section 

of the ACP Act (Qld), ‘the introductory paragraphs/preambles and intentions of a 

regulation are often more generous to the benefit of the animals than the following 

detailed requirements’.93  Subsequent chapters then address a range of matters, such as 

the supply of food and water, space allowances where appropriate, protection from the 

elements, inspections, health issues, procedure for humane destruction and so on. 

 

Nearly all Model CoPs state that the welfare of animals is an evolving concept, so that 

they should be subject to regular review.  For example, the Model Code of Practice for 

Domestic Poultry states that ‘[t]his Code will be reviewed as frequently as necessary, to 

take account of advances in technology and in the understanding of animal physiology 

and behaviour and in regard to the expectations of the industry and the general 

community’.94 

                                                            
88 These principles are akin to the general duties stated in ss 17 and 18 of the ACP Act (Qld), discussed in 
Chapter 5 at 150-163.  For example, ‘[a]ll reasonable precautions should be taken to minimise the effects 
of weather that produce either cold stress or heat stress in sheep’: Primary Industries Standing Committee 
(PISC), Model Code of Practice for the Welfare of Animals: The Sheep (PISC Report 89, 2nd ed, 2006), 4 
<http://www.publish.csiro.au/Books/download.cfm?ID=5389> adopted under ACP Reg (Qld) s 3, sch 4. 
89 Performance-based regulation ‘specifies desired outcomes or objectives, but not the means by which 
they must be met’: Arie Freiberg, The Tools of Regulation (Federation Press, 2010) 89.  For example, 
‘[t]ail docking is a recommended practice for blowfly control . . . [i]t should be performed on lambs as 
early as management practices will allow, preferably between 2 and 12 weeks’: PISC, above n 88, 11. 
90 Freiberg defines prescriptive regulation as ‘a rule or statement that specifies in relatively precise terms 
what is required to be done’: above n 89, 89.  For example, where cows are kept in feedlot sheds, an 
‘absolute minimum area of 2.5m must be provided for each animal’: PISC, Model Code of Practice for 
the Welfare of Animals: Cattle (PISC Report 85, 2nd ed, 2004), 11 
<http://www.publish.csiro.au/Books/download.cfm?ID=5389> adopted under ACP Reg (Qld) s 3, sch 4. 
91 PISC, Model Code of Practice for the Welfare of Animals: Cattle (PISC Report 85, 2nd ed, 2004) 
<http://www.publish.csiro.au/nid/22/pid/4831.htm>. 
92 Ibid 3. 
93 Lundmark et al, above n 50, 1012. 
94 PISC, Model Code of Practice for the Welfare of Animals: Domestic Poultry (PISC Report 83, 4th ed, 
2004), 1 <http://www.publish.csiro.au/Books/download.cfm?ID=3451>.  

http://www.publish.csiro.au/Books/download.cfm?ID=5389
http://www.publish.csiro.au/Books/download.cfm?ID=5389
http://www.publish.csiro.au/nid/22/pid/4831.htm
http://www.publish.csiro.au/Books/download.cfm?ID=3451
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C Standard-Setting: Development of Australian Animal Welfare Standards and 

Guidelines 

 

Model CoPs remain central to farm animal protection regulation in Queensland.  

However, the AAWS, emerging in 2005, included the goal of reforming the code 

development process.  The Commonwealth Government assumed a much more active 

role in shaping the animal protection agenda, as discussed in Chapter 4, providing funding 

for a range of policy-related activities.  These included a stocktake of policy settings 

across different animal use contexts, conferences, national workshops and other 

collaborative fora, and coordination and development of new approaches to standard-

setting.  A key plank of this policy reform was the implementation of a new model for 

setting farm animal standards, with the goal of replacing all Model CoPs with ‘Australian 

Animal Welfare Standards and Guidelines’. 

 

This section examines criticisms of the Model CoPs, the revised standards development 

approach suggested by a major review of the Model CoPs, and the reform model actually 

adopted.  I argue that much of the reform agenda has focussed on process (reflexivity),95 

rather than content (responsiveness).96  The general duties set out in ss 17 and 18 of the 

ACP Act (Qld) provide scope for the law to be responsive to the social values 

underpinning obligations not to be cruel to animals and to ensure they are properly cared 

for.  The reform process, to some extent, recognised the pluralistic nature of the regulation 

of farm animal protection, by striving to bring together different communities of interest 

and emphasising information sharing and disclosure.  However, in practice the process 

served to entrench assumptions about the reform options which can be considered viable, 

in a context ‘where some interests are more equal than others, and relevant social values 

are heavily contested’.97  The result is that the substantive protection extended to farm 

animals has not been significantly enhanced under the revised standard-setting processes.  

The farming industry or those committed to a profitable farming sector (including 

                                                            
95 Reflexive law is sceptical about the law as a vehicle for expressing shared values, and instead sees the 
role of law as being ‘to catalyze the processes of self-regulation by which other individuals, 
organizations, and social systems coordinate themselves with the rest of the world’: Christine Parker, 
‘The Pluralization of Regulation’ (2008) 9 Theoretical Inquiries in Law 349, 358.  
96 Responsive law is concerned with identifying substantive values, promulgating these through law and 
applying them in a participatory way: ibid 357. 
97 Ibid.     
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government) continue to dominate, even though there has been some improvement in the 

level of information disclosure and public consultation.  This is highly significant for the 

quality of animal protection accorded to farm animals.  If there are shortcomings in 

standard-setting processes, as I argue, then these will ripple through all aspects of the 

regulatory process, since the ‘characteristics of the process are likely to affect the quality 

of the standards and also their legitimacy, each of which is fundamental to their 

operation’.98 

 

1 Diagnosing Problems with the Model Code of Practice Approach 

 

In the very early days of the AAWS a review of the Model CoPs was undertaken by 

consultants Geoff Neumann & Associates (Neumann Report).99  This report drew on 

extensive consultation with a wide range of stakeholders and helped to lay the foundation 

for a revised approach to standard-setting in the farm animal sector.  The Neumann Report 

noted that a key purpose of the Model CoPs process was to increase uniformity and 

consistency in standard-setting across the state and territory jurisdictions.  This purpose 

was not achieved.100  Further, regardless of the variable content of the codes of practice 

as adopted by the states and territories, there was ‘little consistency in enforcement of any 

provisions’.101  In particular, ‘it is a lack of inspectorial resources and will to enforce that 

appears to impact most on Code enforcement’.102  Survey evidence suggests awareness 

of the codes among members of the farming industry was low.  A DAF (Qld) survey 

across different industries in Queensland found that ‘[o]nly a little over half (53 - 60%) 

                                                            
98 Colin Scott, ‘Standard-Setting in Regulatory Regimes’ in Robert Baldwin, Martin Cave and Martin 
Lodge (eds), The Oxford Handbook of Regulation (Oxford University Press, 2010) 104, 112. 
99 Neumann Report, above n 77.  The Neumann Report came about after ‘PISC commissioned a 
consultancy, managed and funded by the Australian Government Department of Agriculture, Fisheries 
and Forestry (DAFF), to make recommendations on a new process for review of Codes and production of 
Australian Standards for livestock welfare, as a basis for Australia’s future animal welfare regulation’: 
Vandegraaff, above n 36. 
100 The report finds that ‘[d]espite the original intent of nationally agreed Codes providing a basis for 
improved uniformity in animal welfare regulation between jurisdictions, the outcome has been 
disappointing.  Differences in State and Territory legislation and the accepted voluntary nature of Codes 
provides alternative ways to use standards.  State governments may adopt all or part of a Code directly 
into state legislation as a code of animal welfare practice.  Alternatively, after consultation within a 
jurisdiction, further code development and regulatory impact assessment may follow resulting in a state 
code of practice for the welfare of that species or activity.  In some cases a Code may be seen to have 
little relevance, while in others local political requirements and consultation processes may influence the 
outcome’: Neumann Report, above n 77, 9. 
101 Ibid. 
102 Ibid. 
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of the surveyed farmers had even heard of the Code, and even less had a copy (beef and 

sheep industries 13%, dairy 14%, and pigs 27%).  To [Animals Australia’s] knowledge, 

there has been no systematic attempt by any jurisdiction to determine rates of compliance 

with the Codes’.103  

 

The Neumann Report identified a range of other problems with standard-setting and 

enforcement processes:104 

 

• mixed purposes – ‘[t]he Codes appear to neither provide a suitable standard for 

regulation or a vehicle for communicating welfare standards to producers’; 

• mix of mandatory and recommendatory provisions – ‘some provisions in Codes 

are accepted as setting standards that must be regulated while others merely 

document existing industry practice or provide commentary, adding complexity’; 

• idiosyncratic use of AWS research – ‘the process has been left to the individual 

responsible for developing or reviewing a Code with inconsistent use of advice 

from professional animal welfare scientists’;105 

• inadequate consultation – ‘the process lacks transparency and public consultation 

and does not lead to analysis or documentation of differing viewpoints’;106 

• inconsistent application – ‘different jurisdictional approaches results in a loss of 

credibility and national integrity’; 

• uneven enforcement – ‘substantial variation occurs in the capability and/or 

willingness of jurisdictions to uniformly enforce key provisions’; 

                                                            
103 Glenys Oogjes, ‘Australian Land Transport Standards and Guidelines: Is the New Review Process 
Providing Protection for Transported Farm Animals?’ (2011) 6 Australian Animal Protection Law 
Journal 8, 12. 
104 This list is taken from the summary in the Neumann Report, above n 77, 11.   
105 The report found that ‘[i]n Australia, although there is now widespread support for sound welfare 
science to be used to underpin Codes, there is no agreed process to manage this or to record and report on 
current science or international developments.  Thus until recently the availability of welfare science 
information and its role in Code development has been largely left to the initiative of the person 
nominated to lead the development or review process’: ibid 8. 
106 In particular, the report found that ‘[p]ublic consultation has not routinely featured in Code 
development nor has there been a formal process of recording the positions of dissenting parties or 
documenting the rationale for rejecting a proposed change to a Code.  This has often resulted in 
considerable dissatisfaction with stakeholders unaware of whether their submissions have even been 
considered’: ibid 7. 
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• lack of effective communication – ‘information is not readily available to 

livestock producers in a format they can readily absorb, resulting in questionable 

impact on the welfare of the animals’; and 

• lack of resources – ‘a lack of appropriate resources to ensure a professional 

outcome is evident’. 

 

Finally, review of the Model CoPs has not occurred on a timely basis.  While ‘the content 

of Codes is described as being reviewed every five years . . . this is rarely achieved’.107  

This is highly significant since ‘unless Codes are subject to a review process, they may 

provide protection or perpetuate management practices that are no longer acceptable to 

the public’.108 

 

2 Revising Standard-Setting Processes – The Neumann Report’s Suggested Approach  

 

The Neumann Report diagnosed a range of problems with the prevailing process for 

creation and enforcement of Model CoPs.  The second part of the report canvassed a 

number of possible alternative approaches.  The Report recommended a new institutional 

architecture for initiation, writing, review and implementation of farm animal standards.  

Four reform options were proposed: 

 

• first, to continue with the existing approach but with some enhancements; 

• second, to separate Model CoPs into two separate documents, one setting out 

minimum standards, the other providing national guidelines; 

• third, to establish national minimum standards (Australian Standards for Animal 

Welfare), with approval by the PIMC and guidelines for industry to be managed 

by industry quality assurance (QA) programs; or 

• fourth, as a variation of the third option, to have PIMC accredited by Standards 

Australia as a Standards Development Organisation. 

 

The Neumann Report recommended the fourth option, since this would bring increased 

competency and discipline in standard-setting procedures; would ensure more openness 

                                                            
107 Ibid ii. 
108 Ibid 9. 
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and transparency; and would require greater consultation.  The overall result would be 

standards more widely accepted by stakeholders and the wider community.109 

 

A new standards working group was proposed, with membership to include 

representatives of government, industry, the veterinary profession, AWS researchers, 

animal protection NGOs and, for the first time in the animal protection area, a consumer 

representative.  Preparation of a Regulatory Impact Statement (RIS) for proposed new or 

revised standards was recommended, along with responsive consultation, consistent with 

principles established by the Commonwealth Government’s Office of Regulation Review 

(now the Office of Best Practice Regulation (OBPR)).110  Animal Health Australia (AHA) 

would be tasked with project managing the conversion of Model CoPs into Standards and 

Guidelines (S&Gs).  States and territories would adopt mandatory standards under 

delegated legislation to ensure a consistent approach across jurisdictions, with industry 

free to incorporate further guidelines in QA programs. 

 

By contrast with the previous idiosyncratic approach to initiation of new or revised 

standards, the Neumann Report recommended that this occur where, on the advice of the 

Animal Welfare Standards Working Group (AWSWG), ‘new animal welfare science 

information impacts on a Standard; or a change in industry management practices impacts 

on the welfare of the species concerned; or significant community pressure indicates a 

review is appropriate’.111  Once this decision was made, the first step would be to establish 

an evidence base by commissioning an AWS research review relevant to the new or 

revised standards.112 

 

Perhaps unsurprisingly, the general approach advocated by the Neumann Report chimed 

closely with the goals of the AAWS.  In particular, as shown in Chapter 4, under the 

                                                            
109 Ibid iv. 
110 See Commonwealth Department of Prime Minister and Cabinet, About the OBPR 
<https://www.dpmc.gov.au/office-best-practice-regulation/about>. 
111 Neumann Report, above n 77, 29. 
112 The Neumann Report noted that the ‘preparation of an Animal Welfare Science Review is an 
important basis for the work of the AWSWG.  Such a Review should provide the Working Group with an 
accurate perspective on the current status of information relating to the species under consideration.  The 
selection of a consultant to conduct a Review is especially important.  There may be advantages in having 
the Review prepared by a group of experts to avoid personal bias towards the interpretation of research 
outcomes.  However, the small number of specialist animal welfare scientists in Australia may make this 
difficult and excessively expensive’: ibid 32. 

https://www.dpmc.gov.au/office-best-practice-regulation/about
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AAWS a ‘cornerstone of the effort to improve consistency of animal welfare outcomes 

and arrangements [was] to revise model codes of practice and convert them into national 

animal welfare standards and guidelines.  The intention [was] then to regulate the 

nationally endorsed standards in a consistent way in each state and territory’.113 

 

3 Australian Animal Welfare Standards and Guidelines 

 

The preferred approach set out in the Neumann Report was not adopted by the PIMC.  

Instead, aspects of options two and three, summarised above, were taken up in the broader 

context of the AAWS.  The AAWS-sponsored approach involved the conversion of the 

Model CoPs to mandatory standards and advisory guidelines, with AHA contracted to 

project manage this process. 

 

AHA’s Business Plan set out the development process, roles and responsibilities, 

budgeting and target dates.114  The process included establishing a writing group 

(‘including appropriate industry representation’) to prepare a first draft of the relevant 

standards and appointment of a Standards Reference Group (including government 

officials, Animals Australia and RSPCA Australia) to endorse the planned approach.  

AHA was then required to manage the preparation of a public consultation RIS and a final 

decision RIS (working with the OBPR) as part of management of the public consultation 

processes.  AHA would publish, summarise and coordinate responses to public 

submissions.  Final draft standards would then be prepared for consideration by 

government.  The Business Plan states that: 

 
After government endorsement of the standards and guidelines and approval of the RIS, the 

standards and guidelines will be published and promoted on the internet.  The Australian Welfare 

Standards will be the basis for the state/territory jurisdictions’ relevant legislation under the agreed 

implementation process, to be managed by [DAFF (Cth)].  They will also be communicated to 

national industry bodies for incorporation into industry quality assurance programs, as appropriate 

. . . The implementation and harmonisation process will be the responsibility of jurisdictions with 

                                                            
113 AAWS, Consistency the Key – Animal Welfare Law <http://pandora.nla.gov.au/pan/145133/20140605-
0939/www.australiananimalwelfare.com.au/content/consistency-the-key-animal-welfare-law.html>. 
114 AHA, AAWS - Development of Australian Standards and Guidelines for the Welfare of Livestock 
Business Plan (Revised February 2009), 2 
<http://www.animalwelfarestandards.net.au/files/2011/01/Animal-Welfare-Standards-and-Guidelines-
Development-Business-Plan.pdf>. 

http://pandora.nla.gov.au/pan/145133/20140605-0939/www.australiananimalwelfare.com.au/content/consistency-the-key-animal-welfare-law.html
http://pandora.nla.gov.au/pan/145133/20140605-0939/www.australiananimalwelfare.com.au/content/consistency-the-key-animal-welfare-law.html
http://www.animalwelfarestandards.net.au/files/2011/01/Animal-Welfare-Standards-and-Guidelines-Development-Business-Plan.pdf
http://www.animalwelfarestandards.net.au/files/2011/01/Animal-Welfare-Standards-and-Guidelines-Development-Business-Plan.pdf
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overall coordination by [DAFF (Cth)].  Liaison with industry will occur when drafting instructions 

have been developed and during the drafting process.115 

 

The Business Plan also states that ‘AHA will generally seek expressions of interest to 

review standards and guidelines every five years from the agreed implementation date of 

the previous review’; and that where standards are to be changed public consultation will 

occur, along with the preparation of a RIS.116  

 

The first Model CoP to be converted into new S&Gs was the Model Code of Practice for 

Pigs.117  This was completed in 2008, but did not occur under AHA project 

management.118  The first S&Gs prepared under the Business Plan process were the 

Australian Animal Welfare Standards and Guidelines: Land Transport of Livestock,119 

consolidating a number of Model CoPs for land transport across different transport modes 

and farm animal types.120  The review process commenced in 2006.  Most jurisdictions 

adopted the standards under regulation in 2013 or 2014, although the process is still to be 

completed across all jurisdictions in 2016.121  Queensland adopted the standards under 

the ACP Reg (Qld) in January 2014.122  An initial grace period of 6 months was allowed, 

with enforcement to commence from August 2014.  In 2009 conversion of the Model 

Code of Practice for Sheep and the Model Code of Practice for Cattle respectively, 

commenced.   Final S&Gs for each animal type were endorsed in January 2016.123 

                                                            
115 Ibid 6.  A summary of the standards development process can also be found in PwC, Review of the 
Animal Welfare Standards and Guidelines Developments Process (commissioned by DAFF (Cth), July 
2013) (PwC Review), 19-21 
<http://www.agriculture.gov.au/Style%20Library/Images/DAFF/__data/assets/pdffile/0009/2344968/revi
ew-animal-welfare-standards-guidelines-development-process.pdf>. 
116 AHA, above n 114, 14. 
117 The revised standards have been incorporated in Queensland: see ACP Reg (Qld) sch 2. 
118 AHA (interviewee 1) stated that ‘[i]t’s fair to say the pig standards and guidelines were not performed 
under the business plan but in a process very similar.  It was led by the Victorian Government and AHA 
had a minimal role in it.  It was essentially a government and livestock industry initiative and we 
participated but we weren’t in charge or we weren’t managing.  So it sort of snuck in you might say’. 
119 AHA, Australian Animal Welfare Standards and Guidelines: Land Transport of Livestock (Edition 1, 
Version 1.1, 21 September 2012) <http://www.animalwelfarestandards.net.au/land-transport/> (Land 
Transport S&Gs).  
120 For the list see ibid vii-viii. 
121 For a jurisdiction-by-jurisdiction summary of implementation, see AHA, Land Transport 
<http://www.animalwelfarestandards.net.au/land-transport/>.  
122 ACP Reg (Qld) sch 3. 
123 See AHA, Australian Animal Welfare Standards and Guidelines for Sheep (Edition One, Version One, 
Endorsed, January 2016) <http://www.animalwelfarestandards.net.au/sheep/> (Sheep S&Gs); AHA, 
Australian Animal Welfare Standards and Guidelines for Cattle (Edition One, Version One, Endorsed, 
January 2016) <http://www.animalwelfarestandards.net.au/cattle/> (Cattle S&Gs). 

http://www.agriculture.gov.au/Style%20Library/Images/DAFF/__data/assets/pdffile/0009/2344968/review-animal-welfare-standards-guidelines-development-process.pdf
http://www.agriculture.gov.au/Style%20Library/Images/DAFF/__data/assets/pdffile/0009/2344968/review-animal-welfare-standards-guidelines-development-process.pdf
http://www.animalwelfarestandards.net.au/land-transport/
http://www.animalwelfarestandards.net.au/land-transport/
http://www.animalwelfarestandards.net.au/sheep/
http://www.animalwelfarestandards.net.au/cattle/
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Together with a New Zealand co-author, I have previously argued that under the reformed 

process for standards development: 

 
There have . . . been some improvements, in particular changes made to address problems such as 

a lack of adequate consultation and lack of transparency that were identified by the Neumann 

Report as shortcomings in the former code development process.  Submissions are now invited on 

draft standards and made public . . . a regulation impact statement is produced, which provides 

information on the relevant industry and a detailed cost-benefit analysis of various options.  It may 

also include an account of the literature on relevant animal welfare science research.  The progress 

of the development of standards and guidelines is publicly documented.  This changed process, 

arguably, creates the space for a public conversation about animal welfare.124 

 

AHA has expressed satisfaction with the process for conversion of Land Transport Model 

CoPs to one set of S&Gs, emphasising the enhanced consultation process, the ‘realistic’ 

nature of the new standards and the incremental improvement in welfare reflected in the 

standards.125 

 

However, there are significant shortcomings with the revised standard-setting process.  

The first goes to who has the most influential voice in the development process.  A second 

concern is the capacity of RISs to address the public interest grounds for animal 

protection.  The third concerns the way in which AWS research is used (or not used) in 

the development process, part of a wider problem with the way in which most AWS 

research is funded in Australia.  Finally, despite a DoA (Cth) review of the standards 

development process as recently as 2013, and the very modest budget commitment 

involved in administering the AAWS, the AAWS was scrapped in December 2013, 

creating considerable uncertainty about the future of the standards development process.  

Taken together these shortcomings mean that the process of converting Model CoPs to 

S&Gs is not leading to higher standards for animal protection, but entrenching standards 

                                                            
124 Arnja Dale and Steven White, ‘Codifying Animal Welfare Standards – Foundations for Better Animal 
Protection or Merely a Façade?’ in Peter Sankoff, Steven White and Celeste Black (eds), Animal Law in 
Australasia: Continuing the Dialogue (Federation Press, 2nd ed, 2013) 151, 166-7.  The idea of opening 
up a public conversation through consultation processes is developed by Sankoff when contrasting the 
New Zealand (code-based consultative process)  and Canadian (judicial fiat) approaches to animal 
protection standard-setting: Peter Sankoff, ‘The Animal Rights Debate and the Expansion of Public 
Discourse: Is it Possible for the Law Protecting Animals to Simultaneously Fail and Succeed?’ (2012) 18 
Animal Law 281.  
125 See de Witte, above n 31, 156. 



Chapter 6: Standards and Standard-Setting in Queensland Farm Animal Protection 
 
 

208 
 

acceptable to the farming industry.  Each of these shortcomings is developed further 

below. 

 

(a) Dominance of Certain Stakeholders 

 

The standards development process is still dominated by the farming industry, 

government agriculture representatives and, to a lesser extent and indirectly, AWS 

researchers.  The small writing groups responsible for preparing and refining the draft 

S&Gs have been comprised mostly of government and industry representatives.126  

Animal protection NGOs were not members of the writing groups for the land transport, 

cattle or sheep standards.  This is strategically significant, since it is the first draft of the 

S&Gs which sets the agenda for the remainder of the process.  In each case, two animal 

protection NGOs were part of the broader Standards Reference Group, overseeing the 

draft standards but this group was similarly dominated by the farming industry, 

government agriculture representatives and researchers. 

 

The 2013 PwC Review of the S&Gs development process, commissioned by DoA (Cth), 

found that ‘the majority of stakeholders consulted . . .  stated that the process is inclusive 

and takes in the views of a broad range of participants, with ‘the degree of inclusiveness 

of the process . . . the most commonly identified strength of the process mentioned by 

stakeholders to this review’.127  However, in a self-perpetuating feedback loop the 

overwhelming majority of stakeholders interviewed for the PwC Review were 

representatives of the farming industry, government agriculture representatives and AWS 

researchers.128  Representatives of animal protection NGOs were included in the list of 

stakeholder interviewees for the PwC Review.  However, the experiences reported by 

these representatives in other settings are quite different to the ‘majority’ views canvassed 

in the PwC Review.  Glenys Oogjes, Executive Director of Animals Australia, states: 

 
As a member of the Reference Group for the [Land Transport S&Gs] and representing one of the 

only two animal welfare groups around the table (the other being RSPCA Australia), I have been 

in a position to observe the process.  Primary concerns include that many livestock and transport 

                                                            
126 See, eg, AHA, Australian Animal Welfare Standards and Guidelines for Sheep (Edition One, Version 
One, Endorsed, January 2016), 3 <http://www.animalwelfarestandards.net.au/sheep/>. 
127 PwC, above n 115, 1. 
128 See list of stakeholder interviews: ibid 23-6. 

http://www.animalwelfarestandards.net.au/sheep/
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industry-based Reference Group members were wary of enforceable standards and additional 

compliance costs, or reluctant to accept change to current practice . . . The review involved 

numerous face to face meetings and extensively documented drafts, but in my (informed) view, 

scientific facts and known welfare parameters played a secondary role to industry concerns and 

commercial interests during the review, resulting in Standards which are arguably lower than the 

current Codes.129 

 

Similarly, RSPCA Australia has observed that: 

 
We were one of two animal welfare groups in the Standards Reference Group for transport, sheep 

and cattle . . .  It is true that these processes benefit from wide stakeholder involvement.  However, 

the reality is that they will always be dominated by industry groups who will do their utmost to 

ensure that the outcome of the process involves little significant change for their respective 

industries.  This is of course the frustrating aspect of the process because where it is clear (eg from 

the animal welfare science) that change is required, industry groups are inclined to block that 

change unless it means that only a handful of people will have to stop doing what they’re doing or 

. . . the practice was on its way out already or won’t involve significant cost, etc.  The benefit of 

being there as an animal welfare group is that at least the discussion is had and there is the 

occasional ‘win’ here and there.130 

 

The result of the dominance of the farming industry, supported by government, bears out 

the private theories of regulation addressed in Part II of this chapter, in particular that 

‘regulation is more likely to reflect the policy preferences of powerful and narrowly 

focussed groups and as a consequence to generate net social loss’.131  Phillips and 

Petherick argue that industry representatives may not be attuned to community 

expectations about animal welfare, while playing a key role in writing standards and, 

through their membership of the AHA, partly funding the process.  As a result, ‘their 

                                                            
129 Oogjes, above n 103, 14. 
130 RSPCA Australia (interviewee 1).  Oogjes similarly observes that ‘[w]hilst consensus is sought in the 
meetings of such reference groups, the reality of the dynamics of the process is that the livestock 
industries have an (unofficial) power of veto in decision-making – if they determine that they cannot, or 
will not, accept a particular Standard, invariably the proposed Standard is varied (watered down) or 
becomes merely a Guideline’: above n 103, 15. 
131 See Morgan and Yeung, above n 40, 47.  So, for example, in November 2013 the federal Minister for 
Agriculture made a point of adding a handwritten note to a departmental brief addressing sectoral industry 
disquiet with proposed standards and guidelines for sheep.  The Minister stated a ‘[n]eed to make sure the 
guidelines are not onerous but common-sense and [practical] to use’: DoA (Cth), Ministerial Briefing 
Note (4 November 2013) (Disclosure Log – Department of Agriculture and Water Resources, Reference 
No FOI 2014/15-09, released 15 December 2014) <http://www.agriculture.gov.au/about/accessing-
information/foi/disclosure_log>.   

http://www.agriculture.gov.au/about/accessing-information/foi/disclosure_log
http://www.agriculture.gov.au/about/accessing-information/foi/disclosure_log
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pivotal involvement in standards writing, together with government, may produce 

pressure to have minimal standards that do not promote high welfare standards’.132 

 

This outcome bears out a concern expressed by a government member when the ACP Bill 

(Qld) was being debated in 2001 that ‘it will be important that a specific industry or 

sectoral interest group is not able to dominate the code's development process’.133  

Otherwise, this could lead to the application of standards ‘that water down, 

inappropriately or unjustifiably, the general duty of care based upon the five freedoms.  

A variety of stakeholders need to be involved to guarantee a balanced outcome’.134  In a 

continuation of the theme first identified in Part II – hostility from the farming industry 

to ‘outside’ input – the industry has questioned the need for any participation by animal 

protection NGOs in the standard-setting process: ‘[s]ome, but not all, industry 

stakeholders recognised that animal welfare groups needed to be “around the table” in 

order to ensure community buy in in the long run.  Others were less keen, noting that it is 

industry that will be tasked with implementing the Standards’.135 

 

And what of the enhanced public participation opportunities in the S&Gs process?  The 

PwC Review reported that a ‘number of stakeholders . . . highlighted the importance of 

the public consultation phase, which is seen to be essential for ensuring that the Australian 

public have been consulted and consequently support the outcomes’.136  However, the 

complexity of standards development may make it difficult for meaningful public 

engagement.137  AHA’s Kevin de Witte has stated that a subdued public consultation 

response to the draft Land Transport S&Gs may ‘indicate a low level of concern with the 

development process and the standards and guidelines . . . It is also believed that the 

complexity of the Land Transport Standards and Guidelines and the RIS may have 

                                                            
132 Clive Phillips and Carol Petherick, ‘The Ethics of a Co-regulatory Model for Farm Animal Welfare 
Research’ (2015) 28 Journal of Agricultural and Environmental Ethics 127, 129. 
133 Queensland, Parliamentary Debates, Legislative Assembly, 17 October 2001, 2922 (Linda Lavarch). 
134 Ibid. 
135 PwC, above n 115, 1. 
136 Ibid 2. 
137 Ellis, referring to the development of the Land Transport S&Gs, states that ‘the complexity of the 
standards and guidelines, as well as the focus on technical and economic analysis in the 263-page RIS, do 
not facilitate participation by ordinary members of the public’: above n 73, 20.  
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deterred those not truly motivated to respond’.138  The response may also indicate a lack 

of effective communication about the opportunity to comment.139 

 

The revised standard-setting approach makes claims to being more reflexive, in the sense 

that a wide range of interested parties participated at some level, opportunities were 

provided for public input, and public justifications provided for preferring one particular 

set of measures over others.  However, the experiences of non-industry groups, 

highlighted above, suggest a need to go beyond formal, pluralist conceptions of 

participation.  The approach has remained steadfastly corporatist, with weak non-industry 

and other public participation.  Ayres and Braithwaite offer an alternative approach, 

grounded in civic republicanism, for stimulating more effective regulatory debate.140  

This approach emphasises ‘direct citizen participation in the regulatory game’,141 with 

key elements including ‘deliberation in government that shapes as well as balances 

interests’, ‘political equality’, ‘debate to reconcile competing views’ and ‘community 

participation in public life’.142  In an animal protection context, such an approach would 

imply empowering, rather than sidelining, animal protection NGOs and others seeking to 

speak on behalf of animals.  There is a key role to be played by government in achieving 

this, since ‘state intervention to empower the powerless implies less attention to producers 

who generally gain recognition through the market, and more attention to those excluded 

from market power’, including ‘those who fight for the claims of trees and animals’.143 

 

The applicability of a republican approach to participation in farm animal protection 

standard-setting needs to be qualified in two ways.  First, the relevant state representatives 

who should be empowering more equal participation in standard-setting – government 

agriculture departments – share an agenda which closely overlaps that of industry groups, 

as shown in Chapter 4.  This raises the broader question of which government agency 

                                                            
138 De Witte, above n 31, 11. 
139 Oogjes states that ‘the practice for the most recent reviews (poultry code, pig code and transport S&G) 
has been to place a single advertisement in the Weekend Australian newspaper and in a single rural/ 
farming newspaper in each State, and then to rely on farming groups and several State departments of 
Agriculture to advise their contacts (ie farmers).  Most community members are totally unaware they 
have been consulted!  This is totally inadequate when such Standards reflect upon the moral basis of the 
entire community’: above n 103, 27. 
140 See, especially, Ian Ayres and John Braithwaite, Responsive Regulation: Transcending the 
Deregulation Debate (Oxford University Press, 1992) 16-18, ch 3.  
141 Ibid 17. 
142 Ibid 18. 
143 Ibid. 
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should be responsible for administration of animal protection, an issue addressed in 

Chapter 8.  Second, although groups such as Animals Australia and RSPCA Australia 

have been rendered comparatively powerless in state-sponsored standard-setting 

processes, they have been able to exercise influence effectively in other ways, through 

the creation of a private standards scheme (RSPCA Australia, considered below) or 

through a focus on independent investigation of the treatment of farm animals and direct 

engagement with consumers (Animals Australia, considered in Chapter 4).  Both of these 

qualifications are symptomatic of the continued retreat, or ‘symbolic withdrawal’, of the 

state from regulatory activities,144 a trend addressed in Chapter 1.145  

 

(b) Limitations of Regulatory Impact Assessment 

 

De Witte’s observation about limited public response to the Land Transport S&Gs may 

reflect a second concern with the S&Gs process, the way RISs are used in standard-setting 

processes.  De Witte defines a RIS as the:   

 
report resulting from an analysis of the proposed standards intended for regulation and a number 

of alternative positions to determine costs and benefits for governments to consider.  The main 

principle that is being tested is that society has failed to achieve animal welfare standards 

consistent with community concerns and that legislation is an option to remedy this situation.  The 

RIS assessed the effect of the proposed standards and alternatives by treating them as if they were 

mandatory, and used the existing model codes as a point of comparison.146 

 

In relation to the Land Transport S&Gs, de Witte states that in determining which 

standards to adopt, the following weighting was used: animal welfare benefits (40%); net 

cost to industry and government (40%); and national consistency (20%).147  More recent 

                                                            
144 Peter Grabosky, ‘Beyond Responsive Regulation: The Expanding Role of Non-State Actors in the 
Regulatory Process’ (2013) Regulation & Governance 114. 
145 See Chapter 1 at 20-23. 
146 De Witte, above n 31, 152.  Radaelli and de Francesco state that regulatory impact assessment (RIA) is 
now a global phenomenon, and is ‘[b]ased on systematic consultation, criteria for policy choice, and the 
economic analysis of how costs and benefits of proposed regulations affect a wide range of actors . . . 
RIA is a fundamental component of the smart regulatory state advocated by international organisations.  
The European Commission has hailed RIA as a tool for transparent and accountable governance in 
multilevel political systems’: Claudio M Radaelli and Fabrizio de Francesco, ‘Regulatory Impact 
Assessment’ in Robert Baldwin, Martin Cave and Martin Lodge (eds), The Oxford Handbook of 
Regulation (Oxford University Press, 2010) 279, 279. 
147 De Witte, above n 31, 152. 
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standards development used the criteria of animal welfare benefits; reduction in 

regulatory burden; and net compliance costs to industry and government.148 

 

Given the key outcomes across the Land Transport S&Gs, and similarly the Cattle S&Gs 

and Sheep S&Gs, particularly for contested animal husbandry practices, it is hard to find 

evidence of such a high weighting for animal welfare.  A range of cruel practices continue 

to be embedded in the standards, with ‘lower cost’ standards trumping improved animal 

protection.149  A representative example is the practice of mulesing.  Mulesing is a highly 

contested animal husbandry practice, as discussed in Chapter 4, on the basis that it 

imposes pain and suffering on sheep where pain relief is not used.  The ‘Decision RIS’ 

for the proposed Sheep S&Gs noted the difficulty of putting a price on animal welfare, 

stating that ‘comparing the costs and benefits against the “base case” [current practice 

where pain relief is not required for mulesing of sheep aged between 12 hours and 6 

months] continues to be hindered by an inherent and unresolvable inability to quantify 

benefits to animal welfare.  This is particularly important for mulesing, tail docking and 

castration procedures’.150  The net additional cost of pain relief for all mulesing was put 

at $32.3million over 10 years.151  However, the ‘SRG meeting on the 12th of December 

2013 considered that the net incremental welfare benefits . . . for 4.86 million sheep per 

annum did not justify the additional compliance costs’.152 

 

A special discussion paper was released as part of the development process for the Sheep 

S&Gs purporting to justify the continuation of existing mulesing practice.153  The paper 

references the Australian Veterinary Association position that ‘[a]ll lambs being mulesed 

should be treated with approved analgesics to minimise the pain associated with the 

procedure’; the RSPCA Australia policy that ‘[i]f an invasive procedure is to be 

performed, it must be undertaken at the earliest age possible, be performed by an 

accredited operator and be accompanied by appropriate pain-relieving and/or pain-

                                                            
148 AHA, above n 27, x.  
149 For a detailed account of the preservation of such practices in the Land Transport S&Gs see Oogjes, 
above n 103, 16-21. 
150 AHA, above n 27, ix. 
151 Ibid 68. 
152 Ibid 77. 
153 Sheep Standards and Guidelines Writing Group, Sheep Standards and Guidelines – Mulesing 
Discussion Paper (January 2013) <http://www.animalwelfarestandards.net.au/sheep/consultative-
process/>. 

http://www.animalwelfarestandards.net.au/sheep/consultative-process/
http://www.animalwelfarestandards.net.au/sheep/consultative-process/
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preventing products’; the fact the New Zealand merino industry has decided to cease 

mulesing; and that the ‘procedure is not known to be done in other countries that publish 

animal welfare policies and regulations’.154  Regardless, the Writing Group perversely 

argued, inter alia, that maintaining the age limit is desirable for animal welfare (since it 

will reinforce the need to mules sheep at a young age); is ‘feasible’ for the majority of 

industry to implement; and is feasible for government (since an age limit of 6 months is 

as easy to administer as any other age limit).155  No persuasive argument, other than cost, 

is advanced for rejecting pain relief for all mulesing.156  The imposition of this cost may 

even have acted as an incentive to accelerate efforts to find ways of avoiding mulesing 

altogether. 

 

Regulation of farm animal protection in Queensland, and Australia more broadly, reflects 

a theory of regulatory impact assessment (RIA) based, at best, on a form of pluralism in 

which the interests and values of powerful industry groups, and compliant government 

agencies, regularly trump animal protection values.157  Such an approach is at odds with 

the paternalistic justifications for intervention to protect animals argued for in Part II of 

this chapter.  An approach to RIA consistent with these justifications, grounded in the 

civic republican approach identified above, would entail taking public participation much 

more seriously and would be less technocratic: 

 
The civic republican theory argues that, under proper conditions, actors are able to pursue the 

broader community interest.  This model of the regulatory state provides a direct participatory role 

to public interest groups, civil society organisations, and citizens.  It goes beyond pluralism: 

weaker groups and the community as a whole are deliberately empowered.  Instead of technocratic 

decision‐making, we end up with fully political and participatory policy‐making styles . . . A civic 

                                                            
154 Ibid 9-10. 
155 Ibid 2. 
156 The resort to a focus on cost is typical of RIS processes.  This reflects the fact that usually those 
conducting the options analysis will have no expertise in the substantive issues under consideration.  
Commonwealth Regulatory Agency (interviewee 1) reflected on the fact that ‘we’re not the experts in the 
area.  I think the most difficult has been to manage all the different views of stakeholders.  You’ve got 
businesses who are . . . I’d say, significant supporters of animal welfare standards, but other businesses 
may not be as supportive.  So there’s a . . . degree [of] support within . . . the business industry . . . then 
you’ve got the government in the middle and the animal welfare groups which are obviously pushing for 
certain standards and outcomes and so on.  [They] can be costly for business and for which it may not be 
entirely clear from a cost benefit analysis whether that’s the right thing to do or not.  So it’s always going 
to be a contentious issue animal welfare standards and I think [the goal is] finding the middle ground and 
making sure that at the end of the day there are better standards in place that are less costly on business 
but at the same time are going to improve animal welfare’. 
157 For an account of different theories of RIA see Radaelli and de Francesco, above n 146. 
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republican RIA will therefore aim at making the community stronger.  Regulatory choices will be 

less about measuring the costs and benefits of regulation, less about making market deals, and 

would look more like deliberation about major trade‐offs in multiple policy sectors.158 

 

(c) Role of Animal Welfare Science Research 

 

A third major concern with the revised standards development process concerns the role 

of AWS research.  As discussed above, the reformed standards development process, 

following the Neumann Report, emphasised the importance of AWS research in 

informing the content of standards.  In practice, however, this aspiration has not been 

satisfied.  One problem is that not enough money is invested in science, with animal 

protection groups in particular arguing the need for more investment.159  AHA 

(interviewee 1) similarly acknowledged that not enough research is conducted and not all 

research is of sufficient integrity, although this can vary by industry: 

 
Often we lack the volume of research and the integrity of the research we’d like.  We also struggle 

at times to do the necessary literature analysis.  Having said that going forward for instance with 

the egg industry, they’ve invested an enormous amount of effort into examining and summarising 

the animal welfare science that exists and that’s come about through . . . co-operative research 

centres and so on.  So it’s very important but it will never give us all the answers and it will never 

be a total defence against ethical questions in any case. 

 

The emphasis by AHA on work being conducted within the egg industry raises a second 

problem: whether a science review is conducted at all remains largely at the discretion of 

the farming industry.  Within the standards development process the AHA Business Plan 

makes clear that only ‘if considered necessary by the [Animal Welfare Committee] and 

                                                            
158 Ibid 286-7 (citations omitted). 
159 PwC, above n 115, 3.  RSPCA Australia Chief Scientist Bidda Jones has stated that ‘much emphasis is 
now placed on the need for changes in animal welfare to be backed up by science.  Yet, with animal 
welfare science still a very young discipline, in many areas there is little science to draw from.  Animal 
welfare agencies have an important role in encouraging research and promoting advances in animal 
welfare science to the rest of the community.  There is still an unwarranted level of scepticism in 
Australia about the validity of welfare research conducted overseas, especially in the livestock industries, 
which needs to be overcome.  Opportunities also exist to collaborate with researchers to identify gaps in 
knowledge, engage more closely in setting priorities for research, support research which aims to improve 
welfare outcomes, and identify independent sources of funding.  Industry often claims that arguments for 
animal welfare are emotive and without hard evidence.  This is a defence that must be made redundant’: 
Bidda Jones, ‘The Role of Animal Welfare Agencies in Improving Animal Welfare’ (Paper presented at 
the Australian Animal Welfare Strategy International Animal Welfare Conference, Gold Coast, 1 
September 2008) <http://www.australiananimalwelfare.com.au/content/day-one>. 

http://www.australiananimalwelfare.com.au/content/day-one
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industry, [AHA] will work with the relevant R&D agency to commission a literature 

review’.160 

 

Even where a literature review or further research is undertaken, it may not occur 

independently or it may be commissioned with a view to pre-empting issues likely to be 

raised by animal protection NGOs.161  The experience with a particularly contentious 

practice considered as part of the development of the Land Transport S&Gs is telling.  

The practice concerned the maximum time-off-feed for bobby calves transported to 

abattoirs.162  The dairy industry sought a 30-hour maximum, which reflected the existing 

practice in some jurisdictions but which raises animal welfare concerns, and 

commissioned work on the issue by University of Melbourne researchers.163  The research 

found that 24 hours was best practice, but that ‘30h with good practice in other aspects of 

calf management and transport is defensible as an outer “legal” limit for time off feed for 

bobby calves’.164  This finding clearly strays from AWS into matters of law and policy, 

in a way which meets industry needs.  The researchers also stated: 

 
Animal welfare standards, where incorporated into law, represent the maximal possible limit, 

beyond which those responsible can be investigated and prosecuted.  Accordingly, adopting a 

more rigorous standard, based on concerns that people may be unable to do things the right way, 

risks departing from the solid data derived from science to determine the limit, and requiring the 

process to estimate a more conservative value . . . that would be the subject of irresolvable 

                                                            
160 AHA, above n 114, 6.  Phillips observed in 2005 that ‘[a] minority of scientists are proactive in animal 
welfare research, attempting to work on areas that they believe should be high priority, even though 
research [funding] from industry is directed almost exclusively to issues that industry selects’: Clive 
Phillips, ‘How Animal Welfare Science Assists in Defining Cruelty to Animals’ (Proceedings of the 2005 
RSPCA Animal Welfare Scientific Seminar, Canberra, 22 February 2005), 33 
<https://www.rspca.org.au/sites/default/files/website/The-facts/Science/Scientific-
Seminar/2005/SciSem2005-Proceedings.pdf>. 
161 RSPCA Australia (interviewee 1) observed that ‘I think what is a pity in a way is that a lot of the 
research might be triggered by the imminent review of a model code of practice for example, where 
industry realise very well what the things are that the animal welfare groups are going to bring up, and if 
they can pre-empt that by providing the Australian based research then that’s going to be useful for them 
more often than not’. 
162 Phillips and Petherick define bobby calves as ‘surplus dairy calves, usually male, that are slaughtered 
within a few days of birth’: above n 132, 135.   
163 For a full account of this incident see Oogjes, above n 103, 16-18.  See also Animals Australia, 
‘Submission to the Proposed Standard for Time Off Feed for Bobby Calves’ (3 February 2011) 
<http://www.animalwelfarestandards.net.au/files/2011/05/Animals-Australia.pdf>; Elizabeth Ellis, 
‘Bobby Calves: An Example of the Standards Development Process’ (2011) 5 Australian Animal 
Protection Law Journal 89; and Phillips and Petherick, above n 132, 135-7.    
164 For a summary of the research see Dairy Australia, ‘Determining a Suitable Time Off Feed for Bobby 
Calf Transport Under Australian Conditions’ (undated) 
<http://www.animalwelfarestandards.net.au/files/2011/05/Fisher-report-a-summary.pdf>. 

https://www.rspca.org.au/sites/default/files/website/The-facts/Science/Scientific-Seminar/2005/SciSem2005-Proceedings.pdf
https://www.rspca.org.au/sites/default/files/website/The-facts/Science/Scientific-Seminar/2005/SciSem2005-Proceedings.pdf
http://www.animalwelfarestandards.net.au/files/2011/05/Animals-Australia.pdf
http://www.animalwelfarestandards.net.au/files/2011/05/Fisher-report-a-summary.pdf
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argument.  Furthermore, those operations and individuals that do conduct animal management to 

a very high level would be limited, possibly unfairly.165 

 

The research has not been published in a peer-reviewed journal to date,166 instead 

presented to the public in a report by Dairy Australia.  Animals Australia subsequently 

engaged other well-qualified AWS researchers to review the research; they found 

methodological and interpretation flaws, and did not consider a 30 hour limit 

defensible.167  Ultimately, the PIMC, the peak decision-making body, ‘could not reach 

agreement on the maximum period of time for time-off-feed for bobby calves prior to 

their slaughter’.168  In the end, ‘[a]ll industries involved in the bobby calf supply chain 

(that is dairy farmers, livestock agents, calf buyers and transporters and calf processors) 

have agreed to implement a national industry standard that sets a limit of 30 hours [time-

off-feed] for calves aged 5 to 30 days being transported without mothers’.169 

 

This incident needs to be placed in the broader context of AWS research funding in 

Australia.  Professor Clive Phillips, a leading Australian animal welfare scientist, points 

out that the primary industry funding model in Australia allows for matched funding from 

government but with industry retaining full control over the research.170  He has observed 

that some researchers ‘may be tempted to undertake work that has the objective of 

confirming that the status quo does not damage animal welfare, so that the industry does 

not have to modify its practices to meet community expectations of high welfare 

standards’.171  Drawing on a 2012 study co-authored with Agnes van der Shot,172 Phillips 

stated that there is ‘convincing proof that [AWS scientists] are greatly influenced by the 

                                                            
165 PIMC, Australian Animal Welfare Standards and Guidelines - Land Transport of Livestock Proposed 
Amendment to the Land Transport of Livestock Standards (SB4.5) - Bobby Calves Time Off Feed 
Standard (Regulatory Impact Statement for Public Consultation Edition 1 2010 Version 1), 8 
<http://www.animalwelfarestandards.net.au/files/2011/05/Bobby-Calf-ToF-Consultation-Draft-RIS.pdf>. 
166 The research summary provided by Dairy Australia and the Commonwealth of Australia states that the 
study ‘is being prepared for publication in a peer reviewed journal’: see Dairy Australia, above n 164. 
167 See Animals Australia, above n 163, 10-12. 
168 PIMC, ‘PIMC Communiqué 21’ (28 October 2011). 
169 AHA, Australian Animal Welfare Standards and Guidelines - Bobby Calf Time Off Feed Standard 
<http://www.animalwelfarestandards.net.au/land-transport/bobby-calf-time-off-feed-standard/>. 
170 Clive Phillips, ‘Animal Exports: How the Industry Controls Research to Shut Down Debate’, The 
Conversation (online), 9 June 2011 <http://theconversation.edu.au/animal-exports-how-the-industry-
controls-research-to-shut-down-debate-1750>. 
171 Ibid. 
172 Agnes A van der Schot and Clive Phillips, ‘Publication Bias in Animal Welfare Scientific Literature’ 
(2013) 26 Journal of Agricultural and Environmental Ethics 945.  

http://www.animalwelfarestandards.net.au/files/2011/05/Bobby-Calf-ToF-Consultation-Draft-RIS.pdf
http://www.animalwelfarestandards.net.au/land-transport/bobby-calf-time-off-feed-standard/
http://theconversation.edu.au/animal-exports-how-the-industry-controls-research-to-shut-down-debate-1750
http://theconversation.edu.au/animal-exports-how-the-industry-controls-research-to-shut-down-debate-1750
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funding agency’.173  In particular, scientists working on industry-funded projects were 

more likely to find that welfare reform measures do not work, presumably ‘because they 

are likely to increase costs to animal producers’.  At the same time, ‘scientists working 

on studies funded by animal advocacy groups are more likely to report welfare 

benefits’.174 

 

While industry research has been used to improve animal welfare outcomes, where 

economically viable, the lack of independence in the funding and control of AWS 

research remains a serious issue in Australia.  Drawing in part on the bobby calf case 

study canvassed above, Phillips and Petherick argue that research outcomes may be 

distorted by a need to ensure continued funding, or a desire to support the farming 

industry.175  They found that the farming industry is able to exert influence over the way 

that research is designed and conducted, as well as its dissemination.  They highlight the 

conflict arising from animal protection being administered by agriculture departments 

with a focus on promoting the economic well-being of the farming industry.  This is 

‘likely to favour the pursuance of research that demonstrates that the most economical 

animal management system has limited impact on the animals’ welfare’.176 

 

Finally, science can only take us so far in assessing our responsibilities for animal 

protection.  Gaps in knowledge exist and science is marked by uncertainty.177  Ethical 

judgements have to be made about what should be the minimum acceptable welfare 

                                                            
173 Clive Phillips, ‘Animal Welfare Researchers Must be Honest about Motivations’, The Conversation 
(online), 9 January 2013 <https://theconversation.com/animal-welfare-researchers-must-be-honest-about-
motivations-11479>. 
174 Ibid. 
175 Phillips and Petherick, above n 132, 138. 
176 Ibid 138-9.  A similar conclusion is reached by Oogjes, who suggests that, consistent with the 
Neumann Report recommendations from 2005, ‘there is an urgent need for an independent scientific 
review committee made up of eminent animal scientists who first make recommendations based on the 
welfare needs of the animals.  In this we can look to the Farm Animal Welfare Council in the UK, and the 
European Food Safety Authority in Europe (previously the Scientific Veterinary Committee).  In both 
cases their science-based conclusions lead to Directives or laws – albeit taking into account the need for 
change to be phased in rather than [to] immediately impose new standards’: above n 103, 27.  See also 
Glenys Oogjes and Malcolm Caulfield, ‘Consumers and the Animal Welfare Merry-go-Round: Science or 
Spin?’ (2007) 4 Farm Animal Journal 43. 
177 See Peter Sandøe, Björn Forkman and Stine B Christiansen, ‘Scientific Uncertainty – How Should it 
be Handled in Relation to Scientific Advice Regarding Animal Welfare Issues?’ (2004) 13 Animal 
Welfare S121.  

https://theconversation.com/animal-welfare-researchers-must-be-honest-about-motivations-11479
https://theconversation.com/animal-welfare-researchers-must-be-honest-about-motivations-11479
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standards,178 and this may include ruling out some practices altogether.179  In a 

specifically Australian context, AHA (interviewee 1) observed that AWS research is: 

 
very important but it will never give us all the answers and it will never be a total defence against 

ethical questions in any case.  So for instance killing day old chickens, the male chickens, it doesn’t 

matter how good you do it it’s always going to be a poor look.  Or the same thing for male dairy 

calves that are excess to system requirements.  So it’s taken on balance but it is used to try and 

find the best option or use[d] defensively to try and prevent decision outcomes which are not 

helpful. 

 

Overall, then, a major problem with much AWS research in Australia is that it may be 

tailored to fit the expectations of powerful stakeholders – the farming industry and 

agriculture departments – through their control over funding, methodologies, reporting 

and the issues which are explored.  Basic assumptions about normative starting points in 

our use of animals are not questioned in setting the research agenda. 

 

(d) Demise of Nationally Coordinated Australian Animal Welfare Strategy    

 

One of the few issues on which nearly all stakeholders in farm animal protection standard-

setting agree is the value of a nationally coordinated process.  Harmonisation of standards 

across the state and territory jurisdictions was a key goal of the AAWS, even if a 

challenging one and not always realised in practice.180  The PwC Review found that 

‘[d]evelopment of nationally consistent standards, as opposed to codes of practice that 

vary across jurisdictions, was mentioned as one of the key strengths by stakeholders 

                                                            
178 Lundmark et al, above n 50, 994.   
179 Kelch argues that ‘what we see in modern animal welfare science and the recommendations coming 
from that science is a focus on technical and engineering questions: how much space is necessary for 
animals to have some minimal level of welfare, how should feeders be placed, how should water be made 
available, how much light should be provided, what should sound levels be, and so on.  In the modern 
period, we have entered an era in which science is purportedly used both to define how animals should be 
treated and to form the foundation and motivation for regulations relating to the treatment of animals.  
The true implications of science that would likely lead honest policy makers to an abolitionist conclusion 
are not pursued’: Thomas G Kelch, ‘A Short History of (Mostly) Western Animal Law: Part II’ (2013) 19 
Animal Law 327, 388.    
180 AHA (interviewee 1) observed that ‘it becomes tricky to know exactly what is going to turn up in the 
legislation as [this is] something beyond our control.  It has frustrated the industry.  The industry’s key 
concern in all of this is that we do achieve a degree of harmonisation.  We’ve shied away from calling 
that consistency, but harmonisation . . . the different regulatory systems in different jurisdictions just 
make that very challenging’. 
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across industry, government and animal welfare groups’.181  DoA (Cth) ‘played a 

leadership role and it brought states and territories together.  The idea was that it would 

support consistent national arrangements.  So that’s why it . . .  chaired committees . . . to 

try and bring that together’.182  However, as discussed above, the Commonwealth 

Government has ceased funding the AAWS and is no longer taking a leadership role in 

national harmonisation.  This has occurred at a point where many Model CoPs are yet to 

be converted to S&Gs.  In fact, progress has fallen well short of completion of stage one, 

where ‘[g]etting the “minimum standards” right in Australia is the first stage in a longer 

and more complex process to incorporate the standards into State and Territory legislation 

and achieve consistent and effective compliance and enforcement systems throughout 

Australia’.183    

 

DAF (Qld) (interviewee 1A) explained the post-AAWS process as follows: 

 
[I]t is no longer a committee it is actually a task group which is directed by the Agricultural Senior 

Officers Committee, AGSOC, which fits under the Agriculture Ministers Forum (AGMIN).  So 

AGSOC basically tasks the Animal Welfare Task Group to undertake tasks for want of a better 

word, [where] most of those tasks are the development of standards and guidelines.  So we had 

the land transport standards and guidelines developed under the AAWS led by Animal Health 

Australia.  Animal Health Australia is also developing the cattle and sheep standards.  The other 

ones that are now coming through essentially will be run or led by individual states and will be 

tasked through the Animal Welfare Task Group.   

 

DoA (Cth) (interviewee 1A) acknowledged that national harmonisation: 

 
is still the aim of the standards and guidelines development process.  But it really depends on 

whether or not the standards and guidelines, as they have been – the review and development – if 

that continues as it has.  If it [is] shelved or sidelined, well, it’s more likely there’ll be 

inconsistency.  I just get the feeling that there’s probably a little bit less impetus now on those 

things, partially because of resources . . . every jurisdiction is under the pump resource-wise, and 

has to decide where to allocate scarce resources.  Whether or not they want to put as much effort 

into standards and guidelines, I think that’s a question that will be asked. 

 

                                                            
181 PwC Review, above n 115, 2. 
182 DoA (Cth) (interviewee 1A). 
183 Vandegraaff, above n 36. 
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From a Queensland perspective, DAF (Qld) (interviewee 1A) stated that ‘[c]urrently there 

is a commitment that [a national approach] is still going to happen but again it’s up to the 

individual jurisdiction at the time.  The whole AAWS process was geared towards 

national consistency and that’s what each of the states and territories are trying to 

maintain’.   

 

There remains uncertainty about how future standards development will be project 

managed and the indications are, as foreshadowed by DoA (Cth) above, that resources 

will be limited.184  The key project manager, AHA, stated: 

 
Currently we have a situation where our entry level committee into the Department of Agriculture 

is something called the Animal Welfare Task Group.  They’re slow to meet you might say, they 

see themselves as a task group, they don’t want to have a regular agenda, they’re difficult to work 

with. . . . It makes it unclear as to how future priorities will be determined.  For instance, in 

[AHA’s] annual operating plan we’ve talked about a poultry code review and a goat code review 

for some time.  According to agreements established some time ago, things such as the pig industry 

model code are also due for review and there’s no clear sense of the timing of these projects.  We 

still believe we’re operating to the business plan that we developed some time ago although there’s 

been calls for [some] revision of that . . . It’s still seen as broadly speaking a valid process.  But 

we’re having to deal with all that uncertainty at the moment and my guess is that under the current 

political leadership things won’t move too quickly.185 

 

AHA also notes that with the loss of the AAWS and reduced staffing comes a loss of 

expertise.  With ‘a declining level of capacity in jurisdictions’, there is a reduced ‘ability 

to contribute in kind to any sort of process let alone lead or manage it’.186  Loss of 

expertise brings other important consequences.  Under-resourced and inexperienced 

departmental staff may be increasingly reliant on outside sources of expertise, especially 

expertise provided by the farming industry and the AWS research sector.  At the very 

                                                            
184 DoA (Qld) (interviewee 1A) stated that ‘[t]here’s still a requirement through the development of these 
standards and guidelines that it’s a funding arrangement and depending on the funding arrangement and 
how that pans out, Animal Health Australia may decide they want to do it or they may decide they no 
longer want to do it.  We’re still in a bit of an area of uncertainty . . . because we haven’t really got a more 
recent development process actually happening.  New South Wales has been tasked to lead the review of 
the poultry code.  We’re waiting on New South Wales to advise us as to how they’re going to go about 
doing that’. 
185 AHA (interviewee 1).  The Animal Welfare Task Group (AWTG) is comprised of Commonwealth, 
state and territory officials, meeting only twice per year: DoA (Cth), Disclosure Log – Australian Animal 
Welfare Standards and Guidelines for Sheep (Part 2, FOI 2014/15–09, 15 December 2014) 
<http://www.agriculture.gov.au/about/reporting/foi/disclosure_log>.   
186 AHA (interviewee 1). 

http://www.agriculture.gov.au/about/reporting/foi/disclosure_log
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least, they will be less well-equipped to monitor and assess developments in farm animal 

protection, or to initiate informed, evidence-based reform.  

 

In summary, this section has argued that the post-Neumann Report reform of the 

standards development process, while seriously flawed, did at least deliver a more 

systematic approach to standard-setting.  A range of factors have combined to undermine 

any significant improvement in the level of farm animal protection flowing from this 

reform period, including in Queensland.  These factors include the continued dominance 

of farming industry interests, the compromised contribution of AWS research, and a focus 

on the machinery of standard-setting while avoiding change in the content of standards.  

Despite these shortcomings, a risk arising from the demise of the AAWS is that Australian 

animal protection policy-making processes will return to the pre-Neumann Report era, 

with a lack of national coordination, a lack of public consultation on animal protection 

matters, inconsistent standards outcomes, a lack of regular review of existing standards, 

inadequate resourcing, a lack of institutional knowledge and capacity to address animal 

protection issues, and a lack of a coherent Australian position on animal protection which 

can be presented in international settings.187 

 

IV PRIVATE STANDARD-SETTING 

 

Part III has shown that the Commonwealth Government has retreated from the field of 

animal protection standard-setting and the likelihood is that the states and territories, 

including Queensland, will not be actively pursuing reform of standards in a timely way.  

This ‘regulatory lethargy of the state’188 suggests that if further reform is to occur private 

standard-setting will be increasingly important.189  Private standard-setting schemes were 

being pursued even before the demise of the AAWS, for a range of reasons, including to 

                                                            
187 One animal protection NGO stated that a return to the pre-Neumann Report era has already occurred, 
suggesting that ‘it’s really up to the other states whether they want to be involved in the process or not, 
and . . . the whole point of the exercise initially when it all started about eight years ago . . . was . . . 
harmonisation, that whatever is the case in New South Wales it’s exactly the same in Victoria when you 
cross the border, and I remember we were doing the transport standards at the time and it was very 
important for them, whereas now that whole idea of harmonised . . . animal welfare legislation is 
completely gone’: RSPCA Australia (interviewee 1). 
188 Grabosky, above n 144, 115. 
189 Grabosky suggests that ‘arguably a reaction to this apparent regulatory vacuum [created by the 
withdrawal of the state from regulatory activities], is the increase in the number and activity of 
nongovernmental participants in the regulatory process’: ibid 114.  
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meet the commercial need of the farming industry for seamless compliance processes, 

and to meet demands from consumers for higher standards than those provided through 

either Model CoPs or revised S&Gs.190  Two key mechanisms in this context are quality 

assurance (QA) systems (essentially industry-driven) and the RSPCA Approved Farming 

Scheme (among others, used by supermarket retailers to impose higher animal welfare 

standards on their suppliers).  This part argues that while reliance on private standard-

setting processes may lead to positive outcomes for animal protection in some situations, 

caution is warranted.  In particular, even if there are some benefits arising from private 

regulatory action, this ‘does not necessarily mean that governments should abdicate their 

regulatory roles’.191  While private standard-setting schemes such as the RSPCA 

Approved Farming Scheme can lead to improved standards, their adoption is subject to 

the commercial whims of the large supermarket retailers and cannot address farm animal 

protection in a comprehensive way. 

 

A Co-regulation and QA Schemes 

 

The AAWS standards development process assumed a model of co-regulation.  The role 

of government would be to set mandatory minimum standards, with industry then 

incorporating these into QA compliance schemes.  According to this approach industry 

QA audit processes would be central to compliance monitoring, ‘with governments 

maintaining overview (audit) of industry QA systems and intervening directly in animal 

enterprises only for agreed confirmatory audits (including on farms not on QA) and in 

response to specific incidents of serious non-compliance with standards’.192    

 

The Queensland Government anticipated this approach in 2001 when introducing the 

ACP Act (Qld).  In debate on the ACP Bill (Qld) a government member stated that: 
 

                                                            
190 AHA (interviewee 1) stated that ‘the intention is that the [government-sponsored] standards are the 
acceptable minimum.  We don’t actually say that but that’s what it’s implied, that’s what is meant.  It gets 
into difficulty a little bit because there are some standards that are generally worded, they’re not precise, 
and they’re not measureable.  They could be considered to require further interpretation in respect of the 
particular circumstances and that’s a problem.  But what I will say is the guidelines in the standards and 
guidelines are not written to be underpinning to the standards.  [They are] not written to be explanatory to 
the standards, they’re written to focus on recommendations for better welfare’. 
191 Grabosky, above n 144, 121. 
192 Vandegraaff, above n 36.  This understanding of co-regulation generally conforms to that found in the 
regulatory literature: see, eg, Freiberg, above n 89, 31-3.  
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This bill has as one of its guiding philosophies the strategy of co-regulation.  Industry has been 

pushing for this.  The Beattie Labor government has delivered.  The idea is that livestock quality 

assurance systems are underpinned by supportive legislation from government.  The former Red 

Meat Advisory Council Chairman, Malcolm Foster, said in the May 2000 Queensland Country 

Life that the best way for the future in animal welfare was for research based standards to be set 

jointly by industry and animal welfare groups.  Mr Foster went on to say that once the standards 

were incorporated into codes of practice they could form the basis of industry quality assurance 

schemes and that state and federal governments could incorporate the industry quality assurance 

schemes into legislation to ensure individual operator acceptance of the scheme and provide 

legislative backing when industry takes action against breaches of the standards.  That is the aim 

of this legislation.  It is clear that the Minister for Primary Industries has listened to the respectable 

voices calling for change.193 
 

These comments foreshadowed the putative national approach pursued a few years later.  

They also vividly illustrate that it is the farming industry which is driving the government 

commitment to QA processes.  QA schemes have been established in the food safety 

arena for some time, with the goal for industry being to extend such schemes to 

accommodate animal welfare standards.194  The extension to animal welfare reflects ‘an 

increasing interest in avoiding overlapping verification activities and providing a single, 

national QA and audit approach that can meet all market and government 

requirements’.195  The incorporation of animal welfare standards into QA schemes has 

been patchy to date.196  Sectors where this has occurred include land transport;197 the meat 

                                                            
193 Queensland, Parliamentary Debates, Legislative Assembly, 17 October 2001, 2926-7 (Jan Jarratt).  
The Explanatory Notes for the ACP Bill (Qld) rejects the option of self-regulation, defined by Coglianese 
and Mendelson as ‘any system of regulation in which the regulatory target – either at the individual‐firm 
level or sometimes through an industry association that represents targets – imposes commands and 
consequences upon itself’: Cary Coglianese and Evan Mendelson, ‘Meta-Regulation and Self-Regulation’ 
in Robert Baldwin, Martin Cave and Martin Lodge (eds), The Oxford Handbook of Regulation (Oxford 
University Press, 2010) 146, 150.  The Explanatory Notes state that ‘[a]nother way of achieving the 
policy objectives would be to retain the current Act without amendment and allow industry and the 
community to “self-regulate” in relation to issues not dealt with in the current Act.  “Self-regulation” is 
not regarded as an effective means of improving the welfare of animals.  The general community has an 
expectation that inappropriate practices relating to animals should be outlawed and penalties with a 
sufficient deterrent value provided.  Retaining the “status quo” may be seen by many as Queensland 
failing to take animal welfare issues seriously given other States recent updating of their animal welfare 
legislation’: Explanatory Notes, Animal Care and Protection Bill 2001, 5-6. 
194 Michelle K Edge, Paul H Hemsworth and John L Barnett, ‘Verifying Legislative and Customer 
Requirements Utilising Animal Welfare Quality Assurance’ (2008) 48 Australian Journal of 
Experimental Agriculture 1022, 1022. 
195 Ibid 1023.  
196 Ibid. 
197 See the discussion of the TruckCare Standards in Chapter 4 at 131. 
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processing industry;198 the chicken meat industry; the pork industry; and the dairy 

industry.199 

 

The large supermarket retailers may also require suppliers to adhere to industry QA 

schemes.  For example, Coles has worked with the Australian Pork Industry Quality 

Program to develop a ‘Coles module’ for domestic suppliers providing pork products for 

sale in Coles supermarkets.200  Coles decided that there needed to be faster adoption of a 

range of standards, including the phase out of sow stalls and limits placed on the use of 

animal husbandry practices such as tail docking and castration (by requiring prescription 

by a veterinarian).  Incentives were provided to farmers to adopt the changes (through 

price structures imposed by the meat processors, who in turn supply Coles), as well as 

training and information on the module.201    

 

The adoption of QA schemes as part of an animal protection standards verification regime 

is designed to shift significant responsibility to the farming industry for auditing and 

compliance activities (including responses to non-compliance).202  This form of co-

regulation claims the advantages of harnessing industry expertise; reducing costs through 

imposing a lower regulatory burden; and generating a higher level of compliance given 

the central role of industry in setting up the compliance processes.203  

 

                                                            
198 For a detailed account of the QA scheme in this sector see Michelle K Edge and John L Barnett, 
‘Development and Integration of Animal Welfare Standards into Company Quality Assurance Programs 
in the Australian Livestock (Meat) Processing Industry’ (2008) 48 Australian Journal of Experimental 
Agriculture 1009. 
199 Edge, Hemsworth and Barnett, above n 194, 1023.  The authors point out that ‘[d]evelopment of 
similar material is also underway for other livestock sectors, including calf rearing and saleyards.  
Similarly, it should be recognised that the remaining sectors, beef and sheep production and feedlots also 
have information covering animal welfare practice; however, work remains for these sectors in terms of 
directly requiring the addition of animal welfare elements into their current national QA per se’: at 1023. 
200 Potard, above n 80, 58. 
201 Ibid. 
202 Edge, Hemsworth and Barnett state that ‘[i]f QA is the preferred delivery mechanism, government 
then takes on the role of overseer to guarantee the legislation delivers the required outcomes . . . This role 
can be undertaken in several ways; first, through a direct audit of the QA program by government 
officials and second, through using the current model for food safety, which involves a licensing 
arrangement controlled by a separate authority using third party certification bodies and overseen by 
government’: above n 194, 1023.  Potard states that ‘Coles, in common with most other retailers, prefers 
outsourcing their quality control to external organisations . . . to transfer any issues with non-compliance, 
as well as avoiding the need to further financially support welfare changes that will soon become industry 
norms’: above n 80, 58.  
203 Freiberg, above n 89, 33. 
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There are significant reasons to be cautious about reliance on co-regulatory QA schemes 

to address the needs of animals in an animal protection context.  The first concerns issues 

of definition and verification.  Animal welfare remains a contested scientific concept, so 

that without an agreed understanding and interpretation of what is required, ‘differences 

in interpretation and assessment can lead to disagreement when defining appropriate 

verification methods, particularly where the standards themselves are difficult to clearly 

define’.204  If more AWS research is required to develop animal welfare concepts, greater 

devolution to the farming industry on matters of standard-setting and compliance is 

unlikely to address the broader systemic problems with AWS research funding and 

independence, analysed in Part III above. 

 

Second, a major claim for incorporation of animal welfare standards into QA schemes is 

the potential cost savings, for government and for the farming industry.205  This claim 

though needs to be placed in the context of already very low resources directed to animal 

welfare compliance processes by the state, including for inspection.  In Queensland, 

policy and managerial staff in animal protection number around 10 (across all areas of 

animal protection), as shown in Chapter 4, and the number of inspectors has declined 

significantly since 2001, to perhaps 12 full–time equivalent staff.  The Animal Welfare 

Unit within DAF (Qld) cost $2.6 million in total for 2014-15, comparable to the figure 

spent in 2005-6.206  Only one monitoring program is in place, focussing on poultry 

farmers who were not complying with layer hen cage size specifications.207 

 

Third, in a related point, the collapse of the AAWS may stymie the continued 

development of a co-regulatory model, at least on a nationally consistent basis.  Even 

before cessation of the AAWS, the implementation of a co-regulatory approach had been 

                                                            
204 Edge, Hemsworth and Barnett, above n 194, 1024. 
205 Goodfellow, above n 26, 197-8; Edge, Hemsworth and Barnett, above n 194, 1025. 
206 Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) to 
Steven White, 13 July 2015, File F.  Expenses exceeded $3 million in each year from 2008-9 to 2011-12. 
207 DAF (Qld) (interviewee 1B) stated that ‘we’ve got the ability to make monitoring programs for 
compulsory codes and then we have a compliance strategy about how we’re going to do that.  In the 
development of those monitoring programs we do a lot of consultation with industry . . . it’s promoted 
widely through that and then we work out our strategy based on resources, the nature of the industry, the 
severity of the risk to determine the frequency of . . . audits or how many audits we achieve for the year.  
At the moment there’s only a poultry monitoring program which targets primarily one of the bigger 
animal welfare risks, non-compliant battery hen cages’.  The poultry monitoring policy is Queensland 
Government, Compliance Policy for Poultry Producers who are Non-compliant with Animal Care and 
Protection Regulation 2002 (Version 1, October 2010). 
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very limited.  Victoria is the most advanced jurisdiction in this regard, legislating for a 

separate farm animal management regulatory regime, supporting QA processes across a 

range of areas, including animal welfare.208  In Queensland, there has been no such 

development, despite the expressed intention to follow this path as long ago as 2001.  

DAF (Qld) (interviewee 1B) stated that ‘we always have had a leaning towards co-

regulation where industry QA programs either equal or exceed our expectations or the 

Act’s expectations of what must be achieved’.  Despite this aspiration, there are currently 

no co-regulatory arrangements in place in Queensland, with such programs ‘still a work 

in progress’.209 

 

Fourth, a risk associated with co-regulatory approaches, such as that embodied in QA 

schemes incorporating state-approved standards, is regulatory capture, where government 

agencies advance the interests of the industry at the expense of the general community210 

(including, in the context of this study, the interests of animals).  In the area of farm 

animal protection, however, government agencies already see themselves as promoters 

of the farming industry, as argued in Chapter 4.211  This links to a broader concern about 

the accountability of co-regulatory schemes.212  This study has already demonstrated that 

the regulation of farm animal protection in Queensland is not distinguished by a culture 

of openness and transparency.  Devolution to the farming industry of significant 

compliance and inspection activities, without robust government reporting requirements, 

risks exacerbating an already unsatisfactory situation.  This is particularly so if the likely 

motivational posture of some parts of the farming industry is one of defiance and 

resistance to outside input, as suggested in Part II of this chapter. 

  

Finally, and most significantly from an animal-centred perspective, to date there is little 

evidence that QA schemes improve animal welfare outcomes.  Edge, Hemsworth and 

                                                            
208 Livestock Management Act 2010 (Vic).  For a discussion of this regime see Goodfellow, above n 26, 
193-4. 
209 DAF (Qld) (interviewee 1B). 
210 Freiberg, above n 89, 33. 
211 Drawing on the broader regulatory capture literature, Goodfellow has persuasively argued that a state 
of capture already exists in the area of farm animal protection.  He shows that the ‘structure of the 
[Agriculture] Departments’ reward system leads them inevitably to prioritise measurable economic goals 
associated with productive and profitable primary industries, over the more elusive, less determinate 
public interest in farm animal welfare.  This has led the Departments to a community of interests with the 
regulated parties where they have adopted the same instrumental approach to animal welfare as that 
advanced by the livestock industries’: Goodfellow, above n 74, 215. 
212 On the accountability of private actors more broadly see Grabosky, above n 144, 119-20. 
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Barnett, after surveying the available evidence, conclude that a ‘challenge for QA 

programs is the general lack of demonstrated improvements in animal welfare following 

their implementation’.213 

 

B RSPCA Approved Farming Scheme and the Large Supermarket Retailers 

 

In the 1990s RSPCA Australia initiated an accreditation scheme aimed at producers 

seeking recognition for pursuing higher level farm animal welfare standards, with the 

early focus on layer hens and pigs.214  The accreditation process was revamped from the 

mid-2000s after a major review, and since that time has been known as the RSPCA 

Approved Farming Scheme.215  The Scheme aims ‘to improve the welfare of farm animals 

on a commercial scale in Australia and provide a means of leading a consumer-driven 

change to producing higher welfare food’.216  Four sets of standards are currently in place, 

for layer hens, pigs, meat chickens and turkeys respectively.217  RSPCA Australia intends 

to continue developing the scheme, introducing standards for other species in the supply 

chain.218 

 

The process for developing the standards is lengthy, and the standards need to reflect 

RSPCA Australia policies at the same time as being viable for the commercial farm 

sector.  This means that while they may be at the ‘stretching end of what’s achievable on 

the farm’, it also needs to be accepted that if ‘they’re set at too high a level then no one 

would participate in the scheme and that would defeat the whole purpose of the 

exercise’.219 

 

                                                            
213 Above n 194, 1024.  See also Edge and Barnett, above n 198, 1012.  
214 RSPCA Australia (interviewee 1).  See also RSPCA Australia, Operations Manual – RSPCA 
Approved Farming Scheme Standards (February 2014), 5 <http://www.rspca.org.au/what-we-do/rspca-
approved-farming-scheme>. 
215 RSPCA Australia (interviewee 1). 
216 RSPCA Australia, above n 214, 5. 
217 Each set of standards is available at RSPCA Australia, RSPCA Approved Farming Scheme 
<http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme>.  RSPCA Australia states that 
‘[a]nimal welfare standards for layer hens were launched in 1996, followed in 2001 by standards for pigs 
and in 2010 by standards for meat chickens and turkeys.  These industries were prioritised as these are 
some of the most intensively farmed animals in Australia, with some of the most serious animal welfare 
issues occurring on the greatest scale’: RSPCA Australia, RSPCA Approved Farming Scheme – Impact 
Report 2013 (May 2014), 5 <http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme>. 
218 RSPCA Australia, above n 214, 6. 
219 RSPCA Australia (interviewee 1). 

http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
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RSPCA Australia draws on AWS research, where available, and consults with interested 

parties, including producers and retailers: 

 
RSPCA policy is important, the animal welfare research is important.  What we find particularly 

important is feedback from producers.  So if we’re developing meat chicken standards for example 

we’d seek input from producers . . . to better understand what current production practices are, 

what the issues are that they face, what they can and can’t do in terms of changing their practices 

when it comes to things that might improve bird welfare.  So the standards always go out for a 

stakeholder consultation, and in the last standards that have been reviewed we’ve also introduced 

. . . an external panel of experts to have a look at the standards . . . before they actually go out for 

stakeholder consultation, and they keep seeing drafts throughout the development . . . and so we 

think that that will add an extra layer of robustness . . . to the whole process.220 

 

RSPCA Australia is adamant that the standards developed under the scheme are higher 

than those required under state-sponsored standards (ie the Model CoPs and the S&Gs): 

   
the aim of the RSPCA standards has always been to exceed the model code, because as far as 

we’re concerned the model code describes . . . basic handling and husbandry practices and animal 

management practices, whereas our standards of course also focus very much on animal welfare 

but [importantly address matters] from the animal’s perspective and from a behavioural needs 

perspective . . . [For example,] the [poultry] model code . . . still allows hens to be housed in cages 

. . . which would not be possible under our scheme.221 

 

Some practices which are allowed under Model CoPs are not allowed under the RSPCA 

Australia scheme standards, so that there is an incremental improvement in farm animal 

protection afforded through their adoption.222  This means that where the scheme 

                                                            
220 Ibid.  The Operations Manual states that the scheme ‘is underpinned by animal welfare standards that 
have been developed by RSPCA Australia.  The Standards take into account animal welfare science as 
well as advice from veterinary and other specialists, similar programs overseas, industry best/leading 
practice and the practical experience of producers’: RSPCA Australia, above n 214, 5. 
221 RSPCA Australia (interviewee 1).  See also RSPCA Australia, Knowledgebase – How are the RSPCA 
Approved Farming Scheme Standards Developed? <http://kb.rspca.org.au/How-are-the-RSPCA-
Approved-Farming-Scheme-standards-developed_436.html>, where it is stated that ‘[t]he standards offer 
significantly higher welfare than conventional farming systems and what is required by law.  They are 
regularly reviewed to ensure continual improvement in animal welfare on farm.  To make a meaningful 
impact on as many animals as possible we must work with large scale producers and our standards must 
be achievable.  Having a Scheme that no one can join will do nothing for animal welfare.  In saying that, 
what sets our Scheme apart from conventional systems is that high animal welfare is central to all our 
standards’. 
222 Some of the key differences are summarised by RSPCA Australia.  The organisation states that 
‘[u]nder the RSPCA standards for layer hens, battery cages are not allowed.  The hens have litter to use 
for dust bathing; space to flap their wings, stretch and socialise; nests for egg laying; adequate perch 

http://kb.rspca.org.au/How-are-the-RSPCA-Approved-Farming-Scheme-standards-developed_436.html
http://kb.rspca.org.au/How-are-the-RSPCA-Approved-Farming-Scheme-standards-developed_436.html
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standards are adopted they are likely to result in higher levels of animal protection than 

provided for under QA systems implemented by the farming industry.223  As shown 

above, those QA systems generally incorporate the minimum standards provided under 

the Model CoPs or S&Gs, and the available evidence suggests that they do not otherwise 

improve animal welfare outcomes. 

 

Participation in the RSPCA Approved Farming Scheme is voluntary, and requires 

applicants to undergo an initial assessment by RSPCA Australia-appointed assessors, to 

submit to regular compliance inspections and to pay a license fee.  Revenue raised by 

RSPCA Australia through licensing fees ‘is used to pay for regular farm assessments, 

fund the further development of certification standards, promote the Scheme to 

consumers, retailers and producers, as well as to help fund campaigns aimed at improving 

the welfare of farm animals’.224 

 

RSPCA Australia’s standards have gained major traction in recent years because the two 

large supermarket retailers in Australia, Coles and Woolworths, have required some of 

their animal product suppliers to comply with them.225  In doing so, those retailers are 

seeking to respond to consumer demand, ‘delivering what the customers’ expectations 

are [by] working with suppliers’.226  Underlying this instrumental purpose are a range of 

                                                            
space; constant access to food and water; and protection from predators and the elements.  The standards 
for pigs require that pigs are kept in a well-managed environment – either an extensive outdoor system or 
an enhanced indoor system – that provides for the animals’ behavioural and physical needs, and require 
that considerate handling, transportation and humane slaughter are used.  The RSPCA does not approve 
pig producers who keep their pigs in intensive confinement.  Use of sow stalls and farrowing crates is not 
allowed under the RSPCA standards, and the housing system must provide bedding and the space for pigs 
to perform most normal behaviours’: RSPCA Australia, Knowledgebase – What is the RSPCA Approved 
Farming Scheme? <http://kb.rspca.org.au/What-is-the-RSPCA-Approved-Farming-Scheme_94.html>.  
223 For a ‘side-by-side’ comparison of the RSPCA Approved Farming Scheme and Australian Pork 
Limited’s QA system see Potard, above n 80, 62. 
224 RSPCA Australia, above n 222. 
225 For an account of the take-up of the scheme see RSPCA Australia, RSPCA Approved Farming Scheme 
– Impact Report 2013 (May 2014) <http://www.rspca.org.au/what-we-do/rspca-approved-farming-
scheme>.  RSPCA Australia states that ‘[c]urrently, the RSPCA works with 20 different producers (who 
between them own or contract almost 200 separate farms), resulting in 15 brands selling more than 180 
RSPCA Approved product lines in almost 2,000 stores nationally’: at 5.  RSPCA Australia (interviewee 
1) stated that the reach of the scheme is growing, given ‘with meat chickens we’ve been very successful 
because of Coles and more recently Woolworths coming on board, which means that the majority of 
chickens in Australia are grown under the RSPCA standards [and] we hope to achieve something similar 
with our other products’. 
226 Large Retailer (interviewee 1).  For the first time both Coles and Woolworths have been included in an 
annual international business benchmarking of food company approaches to animal welfare: Nicky Amos 
and Rory Sullivan, The Business Benchmark on Farm Animal Welfare 2015 Report (25 January 2016) 
<http://www.bbfaw.com/>.  The annual reports are ‘designed to improve corporate reporting on farm 

http://kb.rspca.org.au/What-is-the-RSPCA-Approved-Farming-Scheme_94.html
http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
http://www.bbfaw.com/
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factors, including the desire to achieve a competitive advantage, managing the risk of 

misleading claims about the welfare status of animal products, addressing gaps in existing 

state-sponsored standards, concerns about a lack of enforcement of state-sponsored 

standards, and a concern that state-sponsored development of standards has ‘come to a 

grinding halt’.227  The retreat of the state necessarily leaves a gap to be filled, and RSPCA 

Australia is partly addressing this gap on the back of retailer responsiveness to consumer 

demand.  Consumer demand serves to ‘enrol’ the large supermarket retailers into setting 

and policing standards.  The retailers in turn engage RSPCA Australia through imposition 

of the RSPCA Approved Farming Scheme on producers and suppliers.228  This expanding 

role in standard-setting for RSPCA Australia, an NGO, is consistent with the trend in 

other areas of protective regulation where NGOs are playing increasingly significant roles 

in standard-setting.229 

 

The requirement that suppliers of the large retailers comply with the RSPCA Australia 

standards is, for RSPCA Australia, a means of effecting faster change in the protection of  

farm animals than would otherwise be the case: 

 
I think that’s where you can see very fast change happening on the ground.  It might take us years 

to try and convince producers to move away from sow stalls, but if Coles all of a sudden [tell] 

their suppliers that they want pork from animals that haven’t been kept in sow stalls well then 

what can you do, you have to comply.  So if that’s what the Coles customer is wanting then from 

our perspective it has a huge impact for the animals concerned, and consumers that are willing to 

pay just that little bit more for a higher welfare product certainly can make a dramatic impact on 

farms for those animals.230 

  

In return, the large retailers reap the benefits of association with the RSPCA ‘brand’.  The 

RSPCA is an animal protection organisation which is held in high regard by the general 

public, as shown in Chapter 4.  In effect, by participating in the RSPCA Approved 

                                                            
animal welfare management, policies, practices, processes and performance and, over time, contribute to 
tangible improvements to the welfare of the animals reared for food within company supply chains’: at 2.  
On the six step business benchmark, Woolworths was placed in the fourth category (‘making progress on 
implementation’) and Coles in the fifth category (‘on the business agenda but limited evidence of 
implementation’): at 9.  
227 Large Retailer (interviewee 1). 
228 Julia Black, ‘Enrolling Actors in Regulatory Systems: Examples from UK Financial Services 
Regulation’ [2003] Public Law 63. 
229 Scott, above n 98, 115. 
230 RSPCA Australia (interviewee 1). 
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Farming Scheme the large retailers are ‘buying’ the credibility of the RSPCA as a 

standard-bearer for animal protection.  Large retailer (interviewee 1) stated that ‘we look 

to work with an independent third party’s standards that the customers would trust.  In all 

the survey work the reality is that they trust organisations such as the RSPCA . . . They 

obviously then give us an independent validation of the standards as well, which is 

important’.231   

 

Overall, a private standard-setting scheme such as that put in place by RSPCA Australia 

has considerable advantages for promotion of animal protection compared to the QA 

schemes discussed above.  The standards are developed and enforced by an organisation 

which is independent of the farming industry, the standards demand more of suppliers 

than do animal protection standards incorporated under the QA schemes and, although 

participation is voluntary, the potential reach of the standards is very wide if only a small 

number of organisations – the large food retailers in Australia – insist on adoption by their 

suppliers. 

 

However, significant shortcomings can also be identified.  The existence and adoption of 

private standard-setting schemes contributes to a further fragmentation of the farm animal 

protection regulatory regime,232 leaving continuing gaps and uncertainty in the standard 

of animal protection.233  Second, transparency and accountability are limited, with the 

extent of information released about the operation of such schemes entirely at the 

discretion of the standard-setting organisation. 

 

Third, despite the independence of RSPCA Australia from the farming industry, the 

enforcement role that state branches of the RSPCA exercise in some jurisdictions under 

state legislation for farm animal protection (although not in Queensland) can create 

perceptions of a conflict of interest.234  The concern here is that staff of RSPCA Australia 

could be conducting assessment activities under the RSPCA Australia Approved Farming 

                                                            
231 Large Retailer (interviewee 1). 
232 See, generally, Julia Black, ‘Constructing and Contesting Legitimacy and Accountability in 
Polycentric Regulatory Regimes’ (2008) 2 Regulation & Governance 137. 
233 AHA Australia (interviewee 1) observed that this risk has implications for the farming industry, since 
‘in general whilst those market based standards might be headed in the right direction they can also be off 
target and have perverse outcomes.  They can change rapidly which doesn’t deliver any degree of 
confidence for industry’. 
234 Potard, above n 80, 61-2.   
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Scheme as well as policing compliance with state-sponsored standards, or that the same 

board that signs off on the scheme standards also authorises national advocacy campaigns 

that may overly ‘simplify issues relating to farm animal welfare’.235 

 

Fourth, there is the risk that RSPCA Australia, almost entirely dependent on non-

government sources of revenue, could become overly dependent on the revenue raised by 

the licensing fees payable by participants in the Scheme, affecting the quality of 

compliance monitoring and enforcement.236  Alternatively, RSPCA Australia may be 

compelled to exercise restraint in compliance monitoring and enforcement so as to 

maintain its legitimacy as a regulator in the eyes of the supermarket retailers and their 

suppliers.237 

 

Finally, and perhaps most significantly, the participation of the large retailers in the 

scheme is purely instrumental.  The large retailers are not concerned about animal welfare 

per se, so that if consumer perceptions about the significance of animal protection issues 

were to change, including adversely, the retailers would likely follow.  As well, the 

consumer base of the large retailers is diverse.  Given RSPCA Approved Farming Scheme 

standards are not applied across the board by large retailers to their animal products, this 

might suggest a limited, selective implementation of more robust animal protection 

standards.238 

 

                                                            
235 Ibid.  Potard acknowledges that to date the first of the identified potential conflicts has been avoided, 
since RSPCA Australia staff are not the same as those in the state RSPCA organisations policing state-
sponsored standards: at 62. 
236 RSPCA Australia (interviewee 1) argued that such a conflict of interest was unlikely to arise because 
‘the assessors are employed by the RSPCA and they might be full time or part time, and because the 
scheme is not for profit we don’t really see that as an issue because they’re there to assess our standards, 
and you know, they either do or they don’t.  There’s no conflict of interest there, let’s put it that way’.      
237 Referring to non-state regulators, Black states that ‘satisfying multiple legitimacy communities (or 
rather a certain set of legitimacy communities) is particularly necessary if their authority is to be 
recognized and accepted, and thus for their continued survival as a regulatory body’: Black, above n 232, 
149.  
238 McInerney argues that ‘the obvious place where ethical standards relating to animal treatment could 
influence the food supply chain is in the purchasing decisions of the supermarkets – and they have 
singularly failed to adopt a principled stance on this issue.  Those that do claim to do so have been 
selective in their efforts, focussing just on specific products, carrying “high end” brands for one segment 
of the market while offering across the range down to budget brands of ill-described and minimal quality 
characteristics.  This, of course, is an entirely rational commercial strategy in a competitive market; 
supermarkets, too, realise they need to have principles but can’t afford them to be universal’: above n 26, 
278.  Edge and Barnett similarly argue that ‘[t]hese schemes often have more of a focus on consumer 
perceptions and marketing rather than animal welfare, although at times the outcomes coincide’: above n 
198, 1012. 
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Overall, it is clear that the application of private standards for farm animal protection is 

becoming more significant as active state involvement in the area recedes.  Industry QA 

schemes have generally not incorporated more rigorous standards of protection than those 

provided under existing, minimal state-sponsored standards.  By contrast, the adoption of 

the RSPCA Approved Farming Scheme has resulted in the application of more 

demanding standards for the protection of farm animals, even if significant gaps in their 

coverage remain to be addressed. 

   

V CONCLUSION 

 

This chapter has analysed standard-setting in a farm animal protection context in 

Queensland.  The statutory standards prohibiting cruelty and imposing a duty of care are 

largely irrelevant to the commercial farming sector.  Exemptions from these standards are 

provided under the ACP Act (Qld) for acts or omissions which comply with codes of 

practice adopted under secondary legislation.  These exemptions allow for the continued 

imposition of ostensibly cruel animal husbandry practices on farm animals. 

 

Prior to 2004 the farm animal protection regulatory regime was marked by standard-

setting processes and outcomes which were slow to respond to changing science and 

community expectations, inconsistent across state and territory jurisdictions, dominated 

by the interests of the farming industry, lacked transparency, and reflected idiosyncratic 

use of AWS research.  The endorsement of a national AAWS apparently heralded an era 

of reform, with the Commonwealth taking a lead role in coordinating the harmonisation 

of new farm animal welfare standards.  I have argued that the new standards development 

process did improve transparency, public consultation and consistency.  However, 

progress was slow, meaningful participatory opportunities for non-industry actors were 

still too limited, AWS research continued to be misused and revised standards did not 

appreciably increase protection for farm animal interests. 

 

Even if improvements in standard-setting processes and outcomes under the AAWS were 

modest, its demise threatens to return animal protection policy making to the pre-2004 

era.  A key point of contrast with the pre-2004 era though, consistent with trends in other 

fields of protective regulation, is that the retreat of government from animal protection 
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regulatory processes has coincided with the increasing prominence of private standard-

setting approaches.  The farming industry has been actively pursuing QA systems, with 

animal welfare one of a number of areas of ‘animal management’ incorporated into these 

systems.  The evidence to date suggests that these systems are not comprehensive in 

application and do not materially add to the minimum farm animal welfare standards 

provided for in codes of practice. 

 

Another private standard-setting scheme, the RSPCA Approved Farming Scheme, does 

incrementally raise the standards of farm animal protection.  The two large supermarket 

retailers in Australia, Coles and Woolworths, are proving to be highly influential in 

raising standards through their endorsement of RSPCA Australia’s private standards.  

However, the ‘private’ nature of these standards is reflected in limited transparency and 

accountability in how the standards are developed and applied.  The standards are 

voluntary, and their reach is limited, both in capturing all participants in the farming 

industry and in addressing the full range of contexts in which animals are farmed.  Their 

application is potentially vulnerable to changes in corporate policy or marketing 

imperatives, and to being deployed to address only a narrow market segment of the 

retailers’ consumer base. 

 

Finally, this chapter tells the story of an approach to regulation of protection of 

Queensland farm animals which is significantly at odds with that for companion animals, 

addressed in Chapter 5.  Despite the shared sentiency and broadly similar cognitive 

abilities of companion and farm animals the standards of protection applying to each are 

quite different, a matter for more detailed reflection in Chapter 8.   For now, it is notable 

that in the farm animal sector, the deep disagreements between stakeholder groups, the 

fragmented and contested nature of standards development, and the compromised AWS 

research arguably reflect two competing justifications for regulatory intervention.  On the 

one hand, there is a justification which assumes farm animals to be commodities but 

which recognises that market failures may necessitate limited intervention, including 

where distress felt by consumers concerned about animal harm is not adequately reflected 

in the price of animal products.  On the other hand, there is a non-instrumentalist, public 

interest justification which assumes farm animals have an intrinsic moral worth requiring 
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protections at least consistent with those extended to other, similar animals – such as 

companion animals.  As RSPCA Australia suggested: 

 
groups leaning towards the animal rights spectrum of the animal welfare world . . . would say that 

if you replaced . . . ‘dog’ or ‘cat’ everywhere where it says ‘pig’ in the code or ‘layer hen’ then 

people would be appalled, because obviously there’s things you can do to farm animals that would 

be considered cruel when you do them to companion animals, and that’s really the big difference 

between the two.239 

                                                            
239 RSPCA Australia (interviewee 1). 



CHAPTER 7 

 

THE NEXUS OF STANDARDS AND ENFORCEMENT IN COMPANION 

AND FARM ANIMAL PROTECTION 

 
I  INTRODUCTION 

 

This study is primarily concerned with standards and standard-setting processes for 

companion and farm animal protection in Queensland.  Chapters 5 and 6 sought to 

explore, analyse and critique the framing, content and development of standards in place 

for the protection of these animals.  Protection of both companion and farm animals is 

governed, at the highest level, by the broad regulatory objectives set out in the Animal 

Care and Protection Act 2001 (Qld) (ACP Act (Qld)).1  However, Chapters 5 and 6 

showed that standards and standard-setting for companion and farm animals respectively 

are characterised by different regulatory instruments, techniques and processes.  It might 

be expected that this would also mean a divergent approach to regulatory compliance 

monitoring and enforcement.  This chapter explores this proposition. 

 

There is a ‘rich body of socio-legal scholarship’ on ‘the behaviour of regulatory 

enforcement officials in applying regulatory rules’,2 exemplified by observational or 

ethnographic studies of agency behaviour in a range of settings, such as environmental 

management3 and management of workplace health and safety.4  Although this study is 

not an implementation project, compliance monitoring and enforcement do bear at least 

some consideration, since ‘all regulatory techniques must be given flesh through the 

enforcement process if they are to achieve their intended purpose’.5  Morgan and Yeung 

                                                            
1 These are, relevantly, to ‘(a) promote the responsible care and use of animals; (b) provide standards for 
the care and use of animals that – (i) achieve a reasonable balance between the welfare of animals and the 
interests of persons whose livelihood is dependent on animals; and . . . (c) protect animals from 
unjustifiable, unnecessary or unreasonable pain’: ACP Act (Qld) s 3. 
2 Bronwen Morgan and Karen Yeung, An Introduction to Law and Regulation: Text and Materials 
(Cambridge University Press, 2007) 181. 
3 See, eg, Keith Hawkins, Environment and Enforcement (Clarendon Press, 1984). 
4 See, eg, Richard Johnstone, Occupational Health and Safety, Courts and Crime: The Legal 
Construction of Occupational Health and Safety Offences in Victoria (Federation Press, 2003).  
5 Morgan and Yeung, above n 2, 151. 
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also point out that ‘[b]y focussing on enforcement and compliance, we begin to draw into 

focus the dynamic, messy and socially contextual nature of the regulatory process’.6 

 

The types of standards used in a regulatory regime are a significant factor in determining 

the style of compliance monitoring and enforcement adopted.  For example, broadly 

expressed criminal prohibitions or duties, in the absence of supplementary standards and 

guidelines, suggest a deterrence-based, command-and-control application.  Uncertainty 

as to their scope may lead to relatively few prosecutions.  Other types of standard, such 

as a performance standard which specifies outcomes but not the way they should be 

achieved, leaves greater space for more nuanced compliance promotion approaches.  

Accordingly, this chapter addresses the fourth and fifth of my research questions, which 

engage with the consequences for compliance monitoring and enforcement of prevailing 

animal protection standards, including their application in practice.7  The methodology 

adopted in this study – including data collection by desktop research, literature review, 

freedom of information application, and semi-structured interviews with representatives 

of relevant standard-setting agencies – has yielded data which extends beyond the nature 

of standards and standard-setting processes, providing the basis for reflections on 

compliance monitoring and enforcement. 

 

Part II of this chapter addresses compliance monitoring and enforcement of standards for 

companion animal protection.  RSPCA Queensland plays the central role in enforcement 

of these standards in Queensland.  The key standards are based in statute – prohibiting 

cruelty and imposing a duty of care (in ss 18 and 17 of the ACP Act (Qld) respectively).   

The state has not supplemented these general duty standards with more detailed 

guidelines.8  This chapter shows that there are relatively few prosecutions conducted each 

year by RSPCA Queensland and that, for the most part, they involve guilty pleas and 

appeals only as to sentence.  The limited number of prosecutions is consistent with 

RSPCA Queensland focussing on education, as well as deterrence, as a strategy for 

enforcement.  Where prosecutions do occur there is evidence that sentencing outcomes 

                                                            
6 Ibid. 
7 My fourth research question asks: what consequences do the prevailing types of standards have for 
compliance monitoring and enforcement?  My fifth research question asks: how are these standards 
applied in practice through compliance monitoring and enforcement processes? 
8 See Chapter 5 at 160-63. 
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have failed to properly reflect the harm inflicted on sentient creatures.  A government 

response of penalty escalation has followed.  This chapter argues that such a response is 

too blunt an instrument for addressing the broader range of issues which effect protection 

of companion animals. 

 

Part III addresses compliance monitoring and enforcement of standards for farm animal 

protection.  The Department of Agriculture and Fisheries (Qld) (DAF (Qld)) has primary 

responsibility for enforcement of state-sponsored animal protection standards.  I argue 

that the effectiveness of compliance monitoring and enforcement activities undertaken by 

DAF (Qld) is seriously undermined by a lack of resources, inadequate data systems and 

an overly reactive culture.  Enforcement of standards in private schemes, whether 

industry-based quality assurance (QA) schemes or retailer driven supplier participation 

in the RSPCA Approved Farming Scheme, is compromised by a lack of public 

transparency.  This makes it difficult to assess the effectiveness of compliance monitoring 

and enforcement in these settings.  I conclude that, comparatively at least, the compliance 

monitoring and enforcement processes for companion animal protection standards are 

more rigorous, open and transparent than is the case in the farm animal sector, for both 

public and private standards.  This conclusion is consistent with the broader argument, 

developed through Chapters 4, 5 and 6, that there are distinct regulatory regimes for 

companion and farm animal protection respectively.  

  

II ENFORCEMENT OF COMPANION ANIMAL PROTECTION STANDARDS 

 

RSPCA Queensland is the primary agency responsible for compliance monitoring and 

enforcement in a companion animal setting, as shown in Chapters 4 and 5.  This part 

addresses the factors shaping the way in which RSPCA Queensland conducts compliance 

monitoring and enforcement activities, as well as enforcement outcomes.  A desire to 

educate and to deter animates the approach of RSPCA Queensland to enforcement.  This 

orientation continues a tradition established with the founding of the RSPCA in England 

in the 19th century.9  This part first considers the ways in which RSPCA Queensland uses 

education at a mass public level and at an individual level to stimulate compliance.  For 

                                                            
9 See Chapter 2 at 51; Chapter 4 at 105. 
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serious infractions of the statutory standards a strategy of deterrence is pursued.  This part 

analyses the factors influencing decisions by RSPCA Queensland to prosecute and, where 

it does prosecute, the sentencing outcomes. 

 

The strategies adopted by RSPCA Queensland for enforcement of companion animal 

protection are at least in part shaped by the practical constraint of a very large regulated 

community – companion animal owners in Queensland, as well as others interacting with 

those animals.  The size of this community rules out a one-on-one relationship between 

regulator/enforcer and all regulatees.  The large number of complaints received by 

RSPCA Queensland each year alleging cruelty or breach of duty of care means it is 

necessarily reactive, severely limiting ‘the resources available for more proactive forms 

of monitoring via routine inspection programs’.10  This is a familiar situation in many 

areas of regulation.  It means that RSPCA Queensland must exercise discretion in how it 

pursues enforcement, making best strategic use of the sanctions and limited resources 

available to it. 

 

A Compliance Promotion through Education 

 

RSPCA Queensland pursues education about companion animal protection at the broad 

level of public information dissemination, as well as targeting particular individuals 

through the enforcement process.  These are distinct approaches, with the former focussed 

on educating all duty holders, while the latter involves education and advice during 

inspection and investigation activities.  Each of these is considered in turn. 

 

At the broad level, the organisation’s significant focus on humane education is reflected 

in its mission of ‘Helping Animals, Enlightening People, Changing Lives’ and in the 

strategic goal of ‘Influence’, defined as ‘Influence people to value, understand, respect 

and care for animals more’.11  This approach is consistent with the important regulatory 

technique of ‘communication’ or ‘informational regulation’.12  Informational regulation 

                                                            
10 Jed Goodfellow, ‘Animal Welfare Law Enforcement: To Punish or Persuade’ in Peter Sankoff, Steven 
White and Celeste Black, Animal Law in Australasia: Continuing the Dialogue (Federation Press, 2nd ed, 
2013) 183, 190. 
11 RSPCA Queensland, Annual Report 2013-14 <http://www.rspcaqld.org.au/who-we-are/annual-report>. 
12 Arie Freiberg, The Tools of Regulation (Federation Press, 2010) 166-77. 

http://www.rspcaqld.org.au/who-we-are/annual-report
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can include a disclosure obligation on the part of a provider to allow consumers to make 

informed decisions about risks.  More relevantly in this context, though, informational 

regulation may encompass measures to educate consumers, with a focus on modifying 

their attitudes.  This technique is built around persuasion, with the aim being ‘to bring 

some kind of indirect social pressure to bear on individual decision-making in the hope 

that it will lead to behavioural change’.13  Freiberg points out that information campaigns 

‘are based on the premise that unwanted behaviours may be the result of a lack of 

knowledge about the dangers or benefits of a particular activity’.14  The ‘lack of 

knowledge’ premise is particularly significant in a companion animal context.  As shown 

below, duty of care breaches are far more commonly prosecuted than cruelty offences, 

suggesting ignorance rather than malice as a major source of harm in this area. 

 

Considerable resources are directed by RSPCA Queensland towards public education.  In 

2012-13, the organisation allocated nearly $0.9 million to education activities, although 

this declined to $250,000 in each of 2013-14 and 2014-15 (the decline closely mirrored a 

simultaneous rise in expenditure on inspectorate activities from $2.7 million in 2012-13 

to $3.2 million in 2013-14 and the same in 2014-15).15  As well, nearly $8 million was 

spent by RSPCA Queensland on marketing and public relations in 2014-15 (up from 

around $6 million in 2013-14), with much of this activity having a consciousness-raising 

effect about companion animal protection.   

 

Education at the personal level may arise in the context of investigation activities, such 

as responding to a complaint.  Guidelines for investigations, jointly developed by DAF 

(Qld) and RSPCA Queensland,16 state that to ‘successfully resolve most animal welfare 

incidents, the best process is by educating and/or negotiating with people responsible for 

the welfare of the animal’.17  This form of regulatory technique, as identified in Chapter 

                                                            
13 Morgan and Yeung, above n 2, 96; Freiberg, above n 12, 166. 
14 Freiberg, above n 12, 172. 
15 RSPCA Queensland, Financial Reports 2014-15; RSPCA Queensland, Financial Reports 2013-14; 
RSPCA Queensland, Financial Reports 2012-13 <http://www.rspcaqld.org.au/who-we-are/annual-
report>. 
16 DAF (Qld) and RSPCA Queensland, Animal Welfare Investigations, Animal Care and Protection Act 
2001: Operational Procedures and Guidelines (April 2015) (Procedures and Guidelines).  For an account 
of the institutional context of the Procedures and Guidelines see Chapter 4 at 109-15. 
17 Ibid 35.  The Procedures and Guidelines separately state that ‘[i]mprovement of animal welfare 
standards is best achieved through education with the appropriate balance of regulation.  Wherever 

http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspcaqld.org.au/who-we-are/annual-report
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5, can be characterised as compliance-orientated regulation, with the regulator engaging 

in a ‘conversation’ with the regulated.18  As part of this process of engagement, inspectors 

have the power to issue Animal Welfare Directions (AWDs) instructing persons in charge 

of an animal to take steps to address the needs of an animal.19  AWDs provide guidance 

and/or a warning to companion animal owners who are committing or may be about to 

commit a breach of the legislation, and seek to secure ‘conformity with the law, 

circumventing the imposition of punitive sanctions’.20  The AWDs are generally in 

written form (although can also be provided orally), and are required to set out detailed 

information about what action needs to be taken by the owner and the time frame for 

doing so.  Breach of an AWD is an offence unless there is a reasonable excuse.21  

Goodfellow points out that ‘[v]erifying compliance with a direction will usually require 

an inspector to revisit the property, which may result in the formation of a relationship 

with the regulatee, albeit for a limited time’.22   

 

AWDs share some similarities with ‘enforceable undertakings’, which are ‘designed to 

secure quick and effective remedies for contraventions of regulatory provisions without 

the need for court proceedings, and provide non-adversarial and constructive solutions to 

regulatory compliance issues’.23  However, AWDs, unlike an enforceable undertaking, 

are not developed, negotiated, and approved between members of the regulated 

community and the regulator.24  The unilateral nature of the imposition of AWDs means 

they operate as a mid-level sanction, avoiding the complexities and costs of prosecution.  

AWDs are now a significant compliance tool utilised by RSPCA Queensland, as shown 

                                                            
appropriate inspectors should seek to educate and promote recognised animal welfare standards when 
responding to animal welfare incidents’: at 12. 
18 Julia Black, ‘Talking About Regulation’ [1998] Public Law 77. 
19 ACP Act (Qld) ch 6, pt 2, div 5.  Inspectors are provided some supplementary guidance on the 
circumstances in which it will be appropriate to issue an AWD and the form they should take: see 
Procedures and Guidelines, above n 16, 64-9.  In particular, the ‘requirements of a direction should be 
reasonable, realistic, specific, understandable and attainable.  Generally, an inspector should always 
return to check that the direction has been complied with.  As a general principle then, if the inspector 
feels there is no need to check compliance, then the issuing of a direction is probably not necessary in the 
first place’: at 64. 
20 Goodfellow, above n 10, 190. 
21 ACP Act (Qld) s 161. 
22 Goodfellow, above n 10, 190. 
23 Richard Johnstone and Michelle King, ‘A Responsive Sanction to Promote Systematic Compliance?  
Enforceable Undertakings in Occupational Health and Safety Regulation’ (2008) 21 Australian Journal of 
Labour Law 280, 281. 
24 Ibid 283. 
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in Table 7.1 below.  In 2013-14, 166 AWDs were issued.  Verification of compliance is 

therefore likely to be a significant activity for inspectorate staff. 

 

Table 7.1 Summary of AWDs issued by RSPCA Queensland 2011-12 to 2013-1425 

 

 2011-12 2012-13 2013-14 

No of AWDs 166 174 146 

 

 

B From Education to Deterrence 

 

1 Prosecution 

 

A shift to a strategy of deterrence occurs ‘where incidents are encountered which indicate 

there has been an unacceptable departure from [the ACP Act (Qld)] standards’, so that 

‘the offence provisions in the [Act] will be applied’.26  In exercising discretion about 

when to invoke the criminal process, the Procedures and Guidelines advise: 

 
In any welfare incident, the first priority of the investigation should be to address the immediate 

welfare needs of the animal.  All animal welfare investigations should aim to achieve the most 

appropriate outcome for the welfare of the animals, measured against the impacts on all affected 

parties and the needs of the community.  Specific areas of outcome to be considered are: 

• the immediate and longer-term welfare of the animals; 

• the best outcome for the persons involved (this may include that they have been treated 

fairly, that they learn from the episode and change future behaviour, that they have not 

suffered undue financial loss); 

• the best interests of the industry involved; 

• the public interest (community expectations need to be met on the treatment of animals, 

with an understanding that serious offences will be appropriately punished, and that 

government has acted appropriately).27 

 

                                                            
25 Data is drawn from RSPCA Queensland, Annual Report and AGM Notices 
<http://www.rspcaqld.org.au/who-we-are/annual-report> and RSPCA Australia, Published Statistics 
<http://www.rspca.org.au/facts/annual-statistics/published-statistics>. 
26 Procedures and Guidelines, above n 16, 12. 
27 Ibid. 

http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspca.org.au/facts/annual-statistics/published-statistics
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There are two central tasks for RSPCA Queensland in applying these factors: determining 

whether there has been a breach and, if so, its seriousness; and assessing the public 

interest.  As to the first of these, a key issue will be assessing the pain or suffering 

experienced by an animal, and then whether this is unjustifiable, unreasonable or 

unnecessary.  The Procedures and Guidelines set out some guidance as to specific signs 

of pain and suffering, but also state that ‘in situations where an essential component of a 

possible offence is proof of pain or suffering, an inspector should always attempt to obtain 

the opinion of a veterinarian as an expert witness’.28 

 

The Procedures and Guidelines then provide for four categories of animal welfare 

incident: critical (eg failure to take action may lead to death or acute pain and suffering); 

major (eg chronic starvation); secondary (breach of duty where there is no significant 

impact on the welfare of an animal); and minor (welfare of the animal not 

compromised).29  For incidents in each category, ‘investigation must be comprehensive 

and conducted in the event the matter may proceed to prosecution’.30  Importantly, the 

Procedures and Guidelines do not indicate what may amount to ‘unjustifiable, 

unnecessary or unreasonable’ pain or suffering, even where further action is contingent 

on this.31 

 

Principle-based, general duty standards, like ss 17 and 18 of the ACP Act (Qld), have ‘the 

advantage of being flexible and adaptable to changing times’,32 as discussed in Chapter 

5.  However, Freiberg points out that ‘such a general approach is prone to vagueness and 

ambiguity . . . [t]he task of determining compliance becomes more difficult . . . because 

of the very breadth and flexibility of the duty or standard in question’.33  While this type 

of standard will usually be supplemented by more specific interpretations, such as 

guidelines,34 Chapter 5 showed that this has yet to occur in a companion animal context.  

The lack of further detail in the Procedures and Guidelines reflects this absence.  A resort 

                                                            
28 Ibid 33. 
29 Ibid 24-7. 
30 Ibid 26-7. 
31 See, eg, the requirement that if ‘there is evidence of unjustifiable pain and suffering, the first priority of 
the inspector should be to address the immediate welfare needs of the animal’: ibid 79.  The qualified 
nature of the legislative standards was addressed in Chapters 5 and 6.  
32 Freiberg, above n 12, 94. 
33 Ibid. 
34 Ibid. 
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to expert advice from veterinarians cannot overcome this interpretative challenge.  The 

Australian Veterinary Association expressed concern about the ‘subjective’ nature of 

concepts like pain and suffering in the ACP Bill (Qld).35  These difficulties bear out 

Morgan and Yeung’s general observations about command-and-control law, and the 

inherent ambiguity of language.  In particular, the ‘difficulties and challenges associated 

with formulating, interpreting and applying rules preclude the law’s threat from being 

deployed in a simple and straightforward manner’.36 

 

Assessing the public interest is an equally indeterminate challenge.  In a criminal law 

context prosecution policies are relevant.  The DAF (Qld) Prosecution Policy provides 

that two elements need to be considered in deciding whether to prosecute: whether 

sufficient evidence exists to justify prosecution and, then, whether prosecution is required 

in the public interest.37  The Prosecution Policy states that the public interest will be 

determined by the limits of funding and the seriousness of the offence.  A long list of 

relevant factors is set out, including, most relevantly, ‘the availability and efficacy of any 

alternatives to prosecution’; ‘the prevalence of the alleged offence and the need for 

personal and general deterrence’; and ‘whether the alleged offence is of considerable 

public/environmental concern’.38  It is clear that these factors can pull in opposite 

directions.  The first might account for the relatively low number of prosecutions 

conducted each year by RSPCA Queensland, discussed further below, particularly given 

the organisation’s emphasis on education as its central compliance promotion strategy.  

The other two factors would suggest that, absent other considerations, a wider range of 

prosecutions might be pursued, given the large and growing number of annual cruelty 

complaints and the strong public concern about companion animal harm.  Finally, it is 

relevant to note that it is RSPCA Queensland which decides, independently of DAF (Qld), 

whether or not to prosecute, with RSPCA briefs forwarded to the Chief Inspector, Chief 

Executive Officer and RSPCA Queensland legal advisers for assessment.39 

 

                                                            
35 Glenda Emmerson, ‘Duty and the Beast: Animal Care and Protection Bill 2001’ (Research Brief No 
2001/13, Queensland Parliamentary Library, 2001) 24.  This point is discussed further in Chapter 5 at 
153-4. 
36 Morgan and Yeung, above n 2, 215. 
37 DAF (Qld), Prosecution Policy (In-house Legal, 22 April 2014) 2. 
38 Ibid 3. 
39 Procedures and Guidelines, above n 16, 88. 
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Rates of prosecution are only one aspect of a fuller understanding of enforcement 

activities.  However, the data for companion animal prosecutions in Queensland shows a 

pattern of steadily decreasing prosecutions for cruelty or breach of duty of care.  RSPCA 

Queensland and RSPCA Australia provide annual figures for complaints, investigations, 

prosecutions and outcomes, although this does not include information about the original 

plea by the defendant.  These are summarised in Table 7.2 on the next page. 
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Table 7.2 Summary of Complaints and Prosecutions Conducted by RSPCA Queensland 

1999-201540 

 
Year Complaints Prosecutions Successful/Convictions/Pending 

2014-15 18 499 20 All completed prosecutions successful, with 36 further 

prosecutions pending. 

2013-14 18 332 27 One matter did not proceed, all other prosecutions 

successful or pending. 

2012-13 15 737 11 One matter did not proceed, 11 successful prosecutions, 

with 10 further cases pending. 

2011-12 15 102 30 All prosecutions successful, with four further cases 

pending. 

2010-11 13 661 26 10 successful prosecutions, with 16 pending. 

2009-10 13 191 26 18 convictions, with 14 cases pending. 

2008-09 11 724 23 20 convictions, with three cases pending. 

2007-08 11 034 51 50 convictions, with three cases pending 

2006-07 9574 40 32 convictions, with nine cases pending. 

2005-06 9445 51 51 convictions 

2004-05 10 942 48 34 convictions, with 11 cases pending. 

2003-04 10 260 43 32 convictions, with 11 cases pending. 

2002-03 9079 57 No figures available on convictions, with 16 cases 

pending. 

2001-0241 10 675 62 56 convictions, with 10 cases pending. 

2000-01 10 704 87 61 convictions, with 25 cases pending. 

1999-2000 9441 7042 65 convictions, with 5 cases pending. 

 

                                                            
40 Data is drawn from RSPCA Queensland, Annual Report and AGM Notices 
<http://www.rspcaqld.org.au/who-we-are/annual-report> and RSPCA Australia, Published Statistics 
<http://www.rspca.org.au/facts/annual-statistics/published-statistics>.  Reporting of statistics is not 
necessarily consistent across years (eg categories may change) and there are minor discrepancies between 
the figures reported by each entity.  Also, the prosecution results for one year may include those 
commenced in a previous year, but not finalised until the reporting year.  The results in Table 7.2 seek to 
synthesise the data but may reflect some of this lack of uniformity.   
41 The ACP Act (Qld) commenced 1 March 2002. 
42 Emmerson notes that in the 1999-2000 reporting year RSPCA Queensland ‘placed a record number of 
70 prosecutions before the Queensland courts . . . However, the RSPCA claims the cost of investigating 
animal cruelty is more than 1.1 million annually.  The Queensland branch of the RSPCA has recently 
achieved two precedent-setting victories.  The first was a conviction for dog fighting, the first in 
Queensland’s history.  In addition, the Court of Appeal upheld a conviction against Afro-Ostrich Farms in 
relation to providing food and shelter to livestock animals, establishing a legal standard for animal 
husbandry’: above n 35, 12 (citations omitted). 

http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspca.org.au/facts/annual-statistics/published-statistics
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Research undertaken by the Australian Institute of Criminology (AIC) has analysed 

general criminal matters for actual offending, rates of arrest and conviction.43  The 

research suggested that for every 1000 crimes committed, 400 would be reported to 

police, 320 recorded by police as offences, 64 cleared up, 43 persons convicted and 1 

person imprisoned.44  Extrapolating from these general crime figures to an animal 

protection context reinforces the low prosecution rates in relation to crimes against 

animals.  The AIC research suggests that about 10% of reported crimes will be 

prosecuted.  By comparison, less than 0.3% of all cruelty or breach of duty complaints 

will be prosecuted by RSPCA Queensland. 

 

Table 7.2 shows that prosecution numbers were at their highest in the two years leading 

up to passage of the ACP Act (Qld) in 2001, and have trended steadily down since that 

time.  Conversely, the number of complaints has roughly doubled over the same period.  

This suggests that RSPCA Queensland is being increasingly selective about the matters 

prosecuted.  This could be indicative of resource or expertise constraints.  The high 

number of pending cases in some years might support this contention, if they reflect a 

lack of depth of resources and of expertise to proceed expeditiously with prosecutions.  

However, in recent years BLEATS (Brisbane Lawyers Educating and Advocating for 

Tougher Sentences) has coordinated the provision of significant pro bono legal 

assistance,45 acknowledged by RSPCA Queensland in recent annual reports.46  Other 

factors may be significant, including the use of AWDs and an emphasis on education over 

prosecution.47 

                                                            
43 AIC, The Size of the Crime Problem in Australia (AIC, 1987) cited in David Brown et al, Criminal 
Laws: Materials and Commentary on Criminal Law and Process of New South Wales (Federation Press, 
2011) 57.  Although the AIC analysis is dated, no later comparable analysis is available.  
44 Ibid. 
45 BLEATS <http://www.bleats.com.au/Home>.  BLEATS was founded in 2007 and ‘comprises a panel 
of more than 300 lawyers (about 150 barristers including three Queens Counsel and about 150 solicitors) 
as well as 150 support staff (including psychologists, psychiatrists, administrative staff and university 
students)’: Michael Byrne and Tracy-Lynne Geysen, ‘Prosecuting Animal Cruelty and Neglect Matters’ 
in Catherine Tiplady, Animal Abuse: Helping People and Animals (CABI, 2013) 144. 
46 See, eg, RSPCA Queensland, Annual Report 2013-14, 23 <http://www.rspcaqld.org.au/who-we-
are/annual-report> (‘All prosecutions were successful, and we are grateful for the pro-bono representation 
provided by members of the legal profession, including BLEATS’). 
47 For example, ‘RSPCA spokesman Michael Beatty said unless the reported act of cruelty was severe, an 
animal welfare direction was issued to the offender rather than criminal proceedings being initiated.  
“Often it comes down to education . . . It's very rare we take offenders to court ”’: Frances Adcock, 
‘Animal Cruelty, Neglect Cases at All-time High in Queensland, RSPCA Says’, ABC News (online), 24 
March 2015 <http://www.abc.net.au/news/2015-03-23/animal-cruelty-cases-in-queensland-at-record-
high/6330686>.  

http://www.bleats.com.au/Home
http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.abc.net.au/news/2015-03-23/animal-cruelty-cases-in-queensland-at-record-high/6330686
http://www.abc.net.au/news/2015-03-23/animal-cruelty-cases-in-queensland-at-record-high/6330686
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The comparatively low rate of prosecutions per complaint is a feature of modern animal 

protection regimes, and a marked difference from 19th century approaches.  Anderson 

shows, in a British context, that whereas in the 19th century the RSPCA was prosecuting 

more than 10 000 cases annually, by the late 20th century and early 21st century this had 

fallen to around 1000 cases annually.  He speculates that: 

 
Some of this disparity could be explained by the fact that many of the early offenses involved 

mistreatment of horses or oxen, at a time when those animals were used extensively for 

transportation, farm, and other labor uses.  Thus, the opportunities for abuse occurred much more 

frequently before engines replaced animal power sources.  In addition, the early prosecutions 

occurred when criminal prosecution was the only method of implementing and publicizing the 

evolving standards for animal treatment.  Modern methods rely more on government regulation, 

agency inspection, and administrative warnings or penalties, with criminal sanctions reserved for 

the most egregious cases.  Thus, the straight comparison of number of prosecutions during various 

historical periods tells us little about the relative efficacy of the enforcement provisions.48 

 

Finally, a significant feature of prosecutions in recent years is the extent to which RSPCA 

Queensland prosecutes duty of care offences under s 17 of the ACP Act (Qld), rather than 

cruelty offences under s 18.  For example, in 2013-14, of the 15 prosecutions listed by 

RSPCA Queensland in their annual report, three were identified as cruelty prosecutions, 

one was not identified, and 11 were identified as duty of care offences.49  In 2012-13, of 

the 17 prosecutions listed, 16 concerned duty of care offences.50  In 2011-12, of the 20 

prosecutions listed, four were cruelty prosecutions, one was an unreasonable 

abandonment prosecution and 15 were duty of care offences.51  This might suggest that 

duty of care offences are more common than cruelty offences, but perhaps also that they 

are easier for RSPCA Queensland to establish than cruelty offences.52 

                                                            
48 Jerry L Anderson, ‘The Origins and Efficacy of Private Enforcement of Animal Cruelty Law in Britain’ 
(2012) 17(2) Drake Journal of Agricultural Law 263, 279-280 (citations omitted)  
49 RSPCA Queensland, Annual Report 2013-14, 26 <http://www.rspcaqld.org.au/who-we-are/annual-
report>. 
50 RSPCA Queensland, Annual Report 2012-13, 17 <http://www.rspcaqld.org.au/who-we-are/annual-
report>. 
51 RSPCA Queensland, Annual Report 2011-12, 38-9 <http://www.rspcaqld.org.au/who-we-are/annual-
report>. 
52 Animal law practitioner Tracy Jackson, a former RSPCA Queensland inspector, has stated that ‘despite 
the increasing reports of cruelty, there was often few successful prosecutions . . . It is certainly an area of 
expertise . . . The investigation requires some level of expertise [because] we need to gather forensic 
veterinary evidence . . . We need to be able to present the court with as much relevant information [as] we 
can’: Adcock, above n 47. 

http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspcaqld.org.au/who-we-are/annual-report
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2 Penalties and Sentencing 

 

In Chapter 5 it was suggested that a constraint on judicial interpretation of the ‘no 

unnecessary suffering’ standard is the fact that animal protection offences are generally 

summary, or non-indictable, offences; most prosecutions involve guilty pleas; and 

appeals are limited, confined largely to sentencing matters.  In a specifically Queensland 

context, consistent with this pattern, Table 7.3 below reveals comparatively few 

companion animal cases in which the key offence provisions of the legislation were 

considered.  Further, almost all cases involved a plea of guilty by the defendant.53  Nearly 

all appeals concerned the adequacy of the sentence. 

 

Table 7.3 List of Cases addressing Cruelty, Duty of Care or Equivalent Protection 

Offences in Queensland54  

 
Case Name Citation Legislation Original Plea Issue Outcome 

Dart v Singer; 

Hajridin v Singer 

[2014] 

QCA 263 

ACP Act (Qld) 

ss 17 (duty of 

care), 187 

(breach of 

prohibition 

order) 

Guilty (breach of 

duty offences, 

concerning 567 rats 

and 272 mice). 

Appeal against 

convictions for 

breach of 

prohibition orders 

and appeal of 

sentences. 

Appeals against 

convictions and 

sentences allowed in 

part. 

Commissioner of 

Police v DT 

[2013] 

QChC 14 

Criminal Code 

(Qld) s 468 

(unlawfully and 

wilfully killing 

an animal in the 

night)  

Guilty (together 

with an accomplice, 

broke into grounds 

of a high school and 

wounded/killed two 

ponies and two 

alpacas). 

Review of 

sentence.  

Sentence varied in part. 

Respondent prohibited 

from purchasing/ 

acquiring/taking 

possession of an animal 

for period of two years 

(ACP Act (Qld) s 183). 

   

                                                            
53 This outcome is consistent with criminal outcomes more broadly, Freiberg observing that ‘most 
criminal sanctions are imposed in the lower courts and usually follow a guilty plea’: above n 12, 218. 
54 This list is based on a search of the Queensland Supreme Court Library CaseLaw database 
(http://www.sclqld.org.au/caselaw/); Queensland Supreme Court Library Queensland Sentencing 
Information Service (access by application); Austlii databases (http://www.austlii.edu.au/); Queensland 
Legislation Case Annotations (LexisNexis subscription database ); CaseBase (LexisNexis subscription 
database); and unreported case transcripts I have obtained.  Note that QDC is the District Court of 
Queensland and QChC is the Childrens Court of Queensland (District Court). 

http://www.sclqld.org.au/caselaw/
http://www.austlii.edu.au/
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Case Name Citation Legislation Original Plea Issue Outcome 

Department of 

Employment, 

Economic 

Development and 

Innovation v 

Schloss & Schloss 

[2012] 

QDC 30 

ACP Act (Qld) 

ss 17 (duty of 

care), 18 

(cruelty), 161 

(failure to 

comply with 

AWD) 

Guilty (246 dogs 

seized, with charges 

relating to 

particular dogs 

among these). 

Appeal of 

sentences 

(manifestly 

inadequate). 

Appeal dismissed. 

DJM v 

Commissioner of 

Queensland 

Police Service 

[2011] 

QChC 10 

ACP Act (Qld) s 

18 (cruelty) 

Guilty (unlawfully 

entered a farming 

property and 

committed cruel 

acts). 

Review of 

sentence. 

Sentence varied (from 

conviction recorded to 

no conviction 

recorded). 

Hudson v Miskell; 

Miskell v Hudson 

[2011] 

QDC 44 

ACP Act (Qld) s 

18 (cruelty) 

Guilty (cat, a 

neighbour’s pet, 

caught in noose and 

hung).  

Appeal and cross-

appeal of 

sentence. 

Sentence set aside, 

revised sentence 

imposed. 

Blake 2009, 

unreported, 

QDC 

Criminal Code 

(Qld) s 468 

(unlawfully and 

wilfully killing 

an animal in the 

night) 

Guilty (mutilation 

and decapitation of 

a small dog). 

First instance. Maximum penalty of 

three years 

imprisonment imposed. 

Moore v Lewis [2008] 

QDC 105 

ACP Act (Qld) s 

18 (cruelty) 

Guilty (kicking a 

cat to death). 

Appeal of 

sentence 

(manifestly 

excessive). 

Sentence set aside, less 

harsh sentence 

imposed. 

R v RJL [2007] 

QChC 001 

ACP Act (Qld) s 

18 (cruelty) 

Guilty (unspecified 

cruelty offences). 

Review of 

sentence. 

Sentence varied (from 

conviction recorded to 

no conviction 

recorded). 

Towers-Hammon 

v Burnett 

[2007] 

QDC 282 

ACP Act (Qld) s 

18 (cruelty) 

Guilty (beating five 

cats with an iron 

bar). 

Appeal of 

sentence 

(manifestly 

inadequate). 

Sentence set aside, 

harsher sentence 

imposed. 

Hall v Gundelach 2005, 

unreported, 

QDC 

ACP Act (Qld) s 

18 (cruelty) 

Guilty (biting the 

tails of mice in a 

pub game). 

Appeals of 

sentence 

(manifestly 

inadequate). 

Appeals dismissed. 
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Case Name Citation Legislation Original Plea Issue Outcome 

Breitkreutz v 

Lightboy & Ors) 

2004, 

unreported, 

QDC 

ACP Act (Qld) s 

18 (cruelty) 

Guilty (one kitten 

dragged behind a 

motorcycle then 

crushed under the 

wheel of a vehicle, 

three others doused 

with fuel and set 

alight). 

Appeal of 

sentences 

(manifestly 

inadequate). 

Appeal dismissed. 

Leake v Holland [2002] 

QDC 073 

Animal 

Protection Act 

1925 (Qld) (AP 

Act (Qld)) s 

4(1)(ba) (failure 

to provide 

treatment) 

Not guilty (failure 

to provide treatment 

to an agisted horse). 

Appeal against 

conviction (unsafe 

and 

unreasonable). 

Appeal upheld, 

conviction overturned. 

Wright v Pitt  [1996] 

QDC 290 

AP Act (Qld) ss 

3 (cruelty), 

4(1)(ba) (failure 

to provide 

treatment) 

Not guilty (ill-

treatment of a pig). 

Appeal against 

non-conviction. 

Appeal upheld. 

 

In terms of sentencing, an important issue is whether court sanctions are giving effect to 

legislative intent, especially given most jurisdictions, including Queensland, have 

substantially increased the maximum penalties which may be imposed for cruelty 

offences, as part of a wider modernisation of animal protection legislation.  While it may 

be correct that sentencing is a complex process, and analysing ‘current penalty levels in 

animal cruelty cases is no easy task’, there is some evidence that the intent of the 

legislation is not being realised.55  In a detailed analysis of animal protection sentencing 

in Australasia, Markham has identified some key trends: 

 

                                                            
55 Annabel Markham, ‘Animal Cruelty Sentencing’ in Peter Sankoff, Steven White and Celeste Black, 
Animal Law in Australasia: Continuing the Dialogue (Federation Press, 2nd ed, 2013) 208, 213.  A range 
of factors make the task of sentencing difficult: prosecutions generally take place in magistrates courts, 
with few appellate decisions; sentencing notes are not readily available; there is no evidence of any 
national co-ordination in Australia; and prosecution records are not detailed enough to make meaningful 
comparisons: at 213.  Where sentencing decisions are appealed, the normal constraints on higher court 
review of first instance decisions apply (ie the need to establish an error in approach or a sentence 
absolutely outside the range, making it manifestly inadequate).  
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• it is rare for custodial sentences to be imposed. 

• a custodial sentence is more likely in cases where there has been extreme animal 

cruelty, but even here sentences are low, dampening down upper level sentences 

for less extreme, but still very serious offending. 

• the most common sentence is a fine, the least severe sentencing option. 

• to date there has been very little creativity in the types of sentence imposed, such 

as the use of community service or work orders, or rehabilitative non-custodial 

sentences.56 

 

Information available through the Queensland Sentencing Information Service (QSIS), a 

joint project of the Supreme Court Library Queensland and the Judicial Commission of 

New South Wales, generally supports Markham’s contentions.  Although the sentencing 

data does not distinguish between categories of animal, it is safe to assume that the 

statistics primarily concern companion animal cases, given the paucity of farm animal 

prosecutions (see Part III below).  Table 7.4 below shows that for the period September 

2010 to August 2014 more than 50% of Magistrates Court cases concerning s 18 of the 

ACP Act (Qld) resulted in a fine, with a custodial sentence in six per cent of cases.  Where 

a custodial sentence was imposed, in four cases the term was for six months or less,57 

with one case where the term was 12 months or less but greater than six months.58  

However, there is some evidence of a broader range of penalties being applied given 30% 

of penalties imposed were a community service order or probationary order.   

 

                                                            
56 Ibid 213-16. 
57 The QSIS database does not provide the specific sentence in each case, instead grouping them into 
broader bands.  
58 QSIS, Sentencing Statistics (ACP Act (Qld) s 18(1) Imprisonment) 
<http://www.sclqld.org.au/caselaw/queensland-sentencing-information-service/>.  In four additional 
juvenile cases, no custodial sentences were imposed.  In one higher court case under the Criminal Code 
(Qld) s 468(3) (injuring an animal at night) a custodial sentence of between 25 and 36 months was 
imposed: QSIS, Sentencing Statistics (Criminal Code (Qld) s 468(3) Imprisonment), Qld Supreme and 
District Courts (September 2007 to August 2014) <http://www.sclqld.org.au/caselaw/queensland-
sentencing-information-service/>.  This is the North Queensland ‘Peanut case’, named after the puppy 
tortured by the offender (the case of Blake listed in Table 7.3).  For an account of the case see Catherine 
Tiplady, ‘Why Some People are Cruel to Animals’ in Catherine Tiplady, Animal Abuse: Helping People 
and Animals (CABI, 2013) 17, 20-1.  The District Court judge reportedly imposed the maximum penalty 
under s 468(3) of three years imprisonment (at a time when the maximum penalty under s 18 of the ACP 
Act (Qld) was two years): Bruce Mckean, ‘Maximum Term for Torture of a Dog’, Daily Mercury 
(online), 4 September 2009 <http://www.dailymercury.com.au/news/maximum-term-torture-familys-pet-
dog/312127/>.  

http://www.sclqld.org.au/caselaw/queensland-sentencing-information-service/
http://www.sclqld.org.au/caselaw/queensland-sentencing-information-service/
http://www.sclqld.org.au/caselaw/queensland-sentencing-information-service/
http://www.dailymercury.com.au/news/maximum-term-torture-familys-pet-dog/312127/
http://www.dailymercury.com.au/news/maximum-term-torture-familys-pet-dog/312127/
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Table 7.4 Penalties in Queensland Magistrates Courts for Breach of ACP Act (Qld) s 18 

September 2010 to August 2014 (Source: QSIS) 

 
Table 7.5 on the next page shows that in Magistrates Court cases for duty of care offences 

under s 17 of the ACP Act (Qld), between September 2010 and August 2014, around 94% 

of sanctions took the form of a fine, most with no conviction recorded.  Almost all fines 

were $5000 or less, and a very small number between $5000 and $10 000.  To the extent 

that duty of care offences may result from a lack of understanding about providing for the 

needs of an animal, rather than an intention to harm, reliance on fines is perhaps not 

surprising.   However, it is notable that even where fines are imposed, in almost all cases 

no conviction is recorded.  This might be indicative of a magistracy which sees the 

offences as something less than truly ‘criminal’ offences.59  The patterns in sentencing 

                                                            
59 Sections 17 and 18 are strict liability offences (for a detailed consideration of the liability status of s 18 
see Chapter 5 at 151-2).  Freiberg argues that the rise of strict liability offences since the 19th century, 
without the need to establish mens rea, brought with it the idea that the offences were not ‘real’ crimes 
addressed to ‘real’ criminals: above n 12, 216.  Further, again highly relevant to an animal protection 
context, he notes that these types of offences are ‘generally enforced by specialist agencies and 
inspectorates’: at 216. 
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identified by Markham and analysed above in a cruelty offence context extend to duty of 

care offences as well.  Freiberg notes that one disadvantage of fines is that they ‘tend to 

be relatively low because courts are often not aware of the regulatory purposes and the 

nature and seriousness of “regulatory harm” and, more generally, because fines in courts 

of summary jurisdiction tend to be low’.60  Importantly, in a context where ignorance may 

be a significant factor, fines ‘are crude instruments in producing behaviour change’.61  

This suggests the need for greater use of other sentencing options to reflect the intent of 

the duty of care standard, including probation orders and community service orders, 

which may facilitate education of the offender on the requirements of caring for 

companion animals. 

 

Table 7.5 Penalties in Queensland Magistrates Courts for Breach of ACP Act (Qld) s 17   

September 2010 to August 2014 (Source: QSIS) 

 

                                                            
60 Ibid 219.  The high proportion of guilty pleas means that hearings as to sentence may proceed on the 
basis of an agreed statement of facts.  The negotiation required for this process may sanitise the facts, 
leading to lower fines.  
61 Ibid. 
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A powerful sentencing option available to courts is the capacity to order that an offender 

be prohibited from keeping animals, either for a particular period or permanently.62  

Prohibition orders can be especially appropriate in cases of animal hoarding or puppy 

farming, where there may be a high likelihood of repeat behaviour on the part of an 

offender.63  It is difficult to establish the extent to which such orders are being made in 

practice, and how effectively they are implemented (given problems of a lack of national 

co-ordination).  Limited empirical evidence suggests that prohibition orders are 

increasingly being sought by prosecutors and increasingly granted, at least in 

Queensland.64 

 

To the extent inappropriate sentencing outcomes are occurring, this is significant for at 

least three reasons.  First, from an animal-centred perspective, the failure to impose fair 

sentences in the comparatively few cases which are prosecuted ‘reinforces the notion that 

animals are property and not living, sentient beings’.65  Secondly, from a human-centred 

perspective, such outcomes ‘disregard the increasing body of anecdotal evidence and 

research that links repeated, intentional abuse of animals to a variety of anti-social 

behaviours . . . animal cruelty is part of a broader scheme of community-based 

violence’.66 

 

Thirdly, where the community perceives sentencing outcomes to be inadequate this is 

likely to lead to public clamour for higher penalties.  Since the introduction of the ACP 

Act (Qld) in 2001 the maximum penalty for breach of the cruelty prohibition in s 18 has 

increased significantly.  Prior to the passage of this Act the maximum penalty was $1500 

                                                            
62 ACP Act (Qld) s 183. 
63 In a puppy farming case, the Queensland Court of Appeal held that prohibition orders made under ACP 
Act (Qld) s 183 are prospective in application: Dart v Singer; Hajridin v Singer [2014] QCA 263. 
64 Of 17 completed prosecutions by RSPCA Queensland in 2014-15, 13 resulted in the imposition of 
some form of prohibition order: RSPCA Queensland, Annual Report 2014-15, 21 
<http://www.rspcaqld.org.au/who-we-are/annual-report>.  Of the 23 prosecution results listed for 2013-
14 (including some carried over from 2012-13), the outcome in 14 of the cases included some form of 
prohibition order: RSPCA Queensland, Annual Report 2013-14, 26-7 <http://www.rspcaqld.org.au/who-
we-are/annual-report>.  Data on the issue of prohibition orders prior to 2013-14 is not publicly available.   
65 Katrina Sharman, ‘Sentencing under our Anti-Cruelty Statutes: Why our Leniency will come back to 
Bite Us’ (2002) 13 Current Issues in Criminal Justice 333, 334 (citations omitted). 
66 Ibid.  For a comprehensive consideration of this link see Eleonora Gullone, Animal Cruelty, Antisocial 
Behaviour and Aggression: More than a Link (Palgrave Macmillan, 2012); Clifton P Flynn, Understanding 
Animal Abuse: A Sociological Analysis (Lantern, 2012); Clifton P Flynn, ‘Examining the Links between 
Animal Abuse and Human Violence’ (2011) 55 Crime, Law and Social Change 453. 

http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspcaqld.org.au/who-we-are/annual-report
http://www.rspcaqld.org.au/who-we-are/annual-report
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(20 penalty units) or imprisonment for six months.67 The new legislation increased the 

penalty to $75 000 (1000 penalty units) or two years imprisonment.  A specific increase 

in 2013, as well as general increases in the value of a penalty unit, means that as from 1 

July 2015 the maximum penalty stands at $235 600 (2000 penalty units) or three years 

imprisonment.68 

 

Further, as discussed in Chapter 5, the Queensland Parliament enacted a new offence of 

serious animal cruelty commencing 15 August 2014 with a maximum penalty of seven 

years imprisonment.69  In effect, the provision is a penalty escalation of the cruelty 

offence provided in s 18 of the ACP Act (Qld).  In a context where, since 2001, there has 

not been significant structural change in animal protection regulation, penalty increases 

for cruelty – a form of general and specific deterrence – could be characterised as the 

default vehicle of reform.  Deterrence, as a feature of criminal law, has a clear regulatory 

objective, aiming ‘to change the behaviour of offenders or potential offenders’, so that 

acts are avoided for fear of the consequences.70  In the language of deterrence theory, 

recent Queensland animal protection reform has, in part, implemented marginal 

deterrence ‘where laws are better enforced or where penalties are increased’.71 

 

Freiberg suggests that deterrence involves a calculus where the perceived benefit of 

offending must be outweighed by the sum of multiplying the perceived severity of the 

sanction and the perceived likelihood of detection and punishment.72  Importantly, 

Freiberg points out that ‘[t]hough the certainty (of detection) effect is stronger than the 

severity effect, it is much easier for policy makers and legislators to boost maximum 

penalties (severity) in order to be seen to be doing something about crime’.73  This 

observation is borne out with respect to the significant penalty increase under s18 of the 

ACP Act (Qld) for animal cruelty, implemented in 2013, which involved a doubling of 

the maximum fine and an increase in potential imprisonment from two years to three 

                                                            
67 Emmerson, above n 35, 15. 
68 Penalties and Sentences Act 1992 (Qld) ss 5, 5A; Queensland Government, Sentencing Fines and 
Penalties for Offenders <https://www.qld.gov.au/law/crime-and-police/types-of-crime/sentencing-fines-
and-penalties-for-offences/>.  
69 Criminal Code (Qld) s 242.  See Chapter 5 at 155-7. 
70 Freiberg, above n 12, 211. 
71 Ibid (emphasis added). 
72 Ibid 212. 
73 Ibid 213. 

https://www.qld.gov.au/law/crime-and-police/types-of-crime/sentencing-fines-and-penalties-for-offences/
https://www.qld.gov.au/law/crime-and-police/types-of-crime/sentencing-fines-and-penalties-for-offences/
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years.74  The increase was introduced as part of a newly-elected conservative 

government’s broader commitment to a ‘crackdown’ on law and order.75  The Minister 

in his Explanatory Speech on the Bill stated that the ‘amendment is in response to 

concerns from the public and animal welfare organisations over the relatively low level 

of penalties applied by the courts to those who perpetrate animal cruelty [and] intended 

to signal to the community and the courts that animal cruelty is a serious matter to which 

serious penalties should apply’.76 

 

The initial significant increase in penalties in 2001 was similarly premised on deterrence 

concerns and community expectations.  The Minister in his Second Reading Speech on 

the Animal Care and Protection Bill 2001 referred to the ‘conventional wisdom’ that the 

‘general community holds that deliberate cruelty to animals is abhorrent and 

unacceptable, and expects that, in other than exceptional circumstances, the perpetrator 

must be punished severely, and severely enough to deter others’.77 

 

Surprisingly little empirical research has been conducted on ‘community expectations’ 

about animal protection penalties and sentencing.78  Taylor and Signal summarise the 

limited international research on attitudes to serious animal abuse as demonstrating that 

‘the public in general is supportive of increasing penalties for animal abuse’.79  However, 

they acknowledge that ‘any research into this area has to make allowances for differences 

in opinion vis-a-vis an animal’s status (eg as a “pet” or “pest”) and/or the species of the 

animal concerned as well as various human personality and contextual variables’.80  

Taylor and Signal analysed data drawn from a large, representative community sample 

(obtained through the Central Queensland Social Survey), concluding that ‘the general 

public are strongly in favour of the [criminal justice system] considering the abuse of cats 

                                                            
74 Agriculture and Forestry Legislation Amendment Act 2013 (Qld) s 26.  
75 It should be noted that the previous (Labor) government had proposed very similar changes, the Bill 
lapsing with the calling of an election and the proroguing of Parliament: see Criminal and Other 
Legislation Amendment Bill 2011 (Qld). 
76 Queensland, Parliamentary Debates, Legislative Assembly, 21 May 2013, 1564 (John McVeigh).  
77 Queensland, Parliamentary Debates, Legislative Assembly, 31 July 2001, 1988 (Henry Palaszczuk). 
78 For an extended examination of ‘community expectations’, which is drawn on here, see Tracy-Lynne 
Geysen, Jenni Weick and Steven White, ‘Companion Animal Cruelty and Neglect in Queensland: 
Penalties, Sentencing and “Community Expectations”’ (2010) 4 Australian Animal Protection Law 
Journal 46. 
79 Nik Taylor and Tania Signal, ‘Lock ‘em up and Throw Away the Key?  Community Opinions 
Regarding Current Animal Abuse Penalties’ (2009) 3 Australian Animal Protection Law Journal 33, 40. 
80 Ibid. 
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and dogs as a serious crime which should attract serious penalties’.81  They acknowledge, 

though, limitations in understanding how such an impulse should be given effect to, so 

that ‘whether the public supports greater maximum penalties being introduced by 

parliament and/or higher sentences being imposed by the judiciary within prevailing laws 

is a matter for further research’.82 

 

In any event, a resort to penalty escalation is a blunt tool for addressing harm to 

companion animals.  This approach, couched in the general observation of Brown et al, 

‘demonstrates an over-reliance on the operations of the criminal justice system as a 

protection against crime’.83  Drawing on research into crime statistics and the extent of 

crime, Brown et al recognise that criminal justice agencies including the police, courts 

and penal system are important in responding to crime.84  However, they also point out 

that ‘the criminal justice system is never going to substantially influence the incidence of 

crime because crime is largely a function of social, economic and cultural factors which 

remain for the most part unaffected by changes to the criminal justice system’.85  

Arguably, an animal protection statute such as the ACP Act (Qld) strives to go further 

than traditional criminal legislation in addressing harm, particularly given the prominence 

of provisions such as s 17, imposing a duty of care.  In this vein, the European Food and 

Agriculture Organisation suggests that: 

 
A unique feature of animal welfare legislation is the attention given to civil society as both a raison 

d'être for such legislation and a key partner in its implementation.  Many laws offer as a primary 

legislative objective the establishment of a culture of respect for animal welfare and the 

recognition of the symbiotic relationship between animal and human welfare.86   

 

                                                            
81 Ibid 49. 
82 Ibid 50. 
83 Brown et al, above n 43, 57.  
84 Ibid. 
85 Ibid (emphasis in original).  In a companion animal context relevant factors giving rise to abuse may 
include mental illness, childhood abuse, domestic violence and so on.  For a detailed discussion see 
Tiplady, above n 58, 17.  In Queensland, domestic violence is defined to include ‘causing or threatening 
to cause the death of, or injury to, an animal, whether or not the animal belongs to the person to whom the 
behaviour is directed, so as to control, dominate or coerce the person’: Domestic and Family Violence 
Protection Act 2012 (Qld) ss 8(2)(g). 
86 Jessica Vapnek and Megan Chapman, Legislative and Regulatory Options for Animal Welfare (Food 
and Agriculture Organization of the United Nations, Rome, 2010), 43 
<http://www.fao.org/docrep/013/i1907e/i1907e00.htm>. 

http://www.fao.org/docrep/013/i1907e/i1907e00.htm
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In summary, enforcement of standards for companion animal protection in Queensland is 

largely the responsibility of RSPCA Queensland.  The standards are expressed at a high 

level, as general duties, with uncertainty about their interpretation and scope.  This may, 

in part, help to explain relatively low levels of prosecution as a proportion of complaints.  

Low numbers of prosecutions may also reflect RSPCA Queensland’s emphasis on 

directing resources to ‘regulation by education’ at a broad public level.  The availability 

of AWDs provides a means for the agency to secure compliance in preference to 

conducting a prosecution.  As well, the financial viability of RSPCA Queensland is 

dependent on public goodwill, so that the organisation may not wish to undermine its 

credibility by pursuing cases where there is more than a slight risk of being unsuccessful.    

 

Where prosecutions do occur, sentences have arguably been inadequate.  Government has 

responded to prevailing sentencing outcomes with a policy of penalty escalation.  This 

approach, though, is overly simplistic.  There are a range of problems with companion 

animal protection which extend beyond inadequate sentencing, as shown in Chapter 5, 

including those which arise in the context of commodification – overpopulation, 

relinquishment to shelters, puppy farming, and perverse breeding standards.  Penalty 

escalation for cruelty or breach of duty of care does not address these more complex issues 

or the underlying social or cultural causes of animal cruelty.  As well, penalty escalation 

may induce false comfort that farm animals will benefit as much as companion animals, 

to the extent that the general public perceives animal protection as a single regulatory 

regime.  As the next part shows, however, strategies for enforcement of farm animal 

standards differ significantly to those for companion animal protection, in part reflecting 

the different standards which apply to protection of farm animals. 

 

III ENFORCEMENT OF FARM ANIMAL PROTECTION STANDARDS 

 

Chapter 6 showed that the standards applying to the protection of farm animals are 

developed and incorporated across a range of instruments, from state-sponsored standards 

included in delegated legislation, to quality assurance (QA) programs adopted across a 

range of farm animal industries, through to large supermarket retailers mandating 

standards under the RSPCA Australia Approved Farming Scheme.  This part addresses 

the enforcement of standards across these settings.  I argue that enforcement of state-
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sponsored standards by DAF (Qld) is marked by a complaints-driven, reactionary 

approach, with lack of resources and poor information gathering undermining the 

adoption of more strategic enforcement options.  Further, I argue that enforcement of both 

state and private standards is marked by an overriding commonality: a lack of 

transparency and accountability.  Each setting – notably including the state-sponsored 

standards regime – is marked by an absence of information about what activities are 

undertaken, at what times and with what outcomes or consequences.  

 

A Enforcement of State Standards 

 

DAF (Qld) is responsible for compliance monitoring and enforcement of Model Codes 

of Practice and Australian Animal Welfare Standards and Guidelines adopted under the 

Animal Care and Protection Regulation 2012 (Qld) (ACP Reg (Qld)) as codes of practice.  

Compliance with most of the adopted model codes is voluntary, as discussed in Chapter 

6, while standards relevant to the welfare of pigs, poultry and land transport are 

mandatory.  DAF (Qld) engages approximately 11 to 12 full–time equivalent staff to 

engage in compliance monitoring and enforcement, as suggested in Chapter 4.  Chapter 

4 also showed that managerial and policy staff in the department’s Animal Welfare Unit 

number less than 10, across all animal protection policy areas.  This lack of staff 

necessarily limits the range of regulatory techniques which might be employed by DAF 

(Qld).  Part II of this chapter showed that education is a key technique used by RSPCA 

Queensland to promote compliance with regulatory standards for companion animal 

protection.  The available evidence suggests that education as a regulatory technique is 

much less significant for DAF (Qld).  The possibility of a significant investment in the 

proactive education of farmers about animal protection standards is undermined by 

limited resources, reflected in a largely complaints-driven approach (see below).  The 

available evidence suggests there is a significant educational gap to be filled.  One of the 

key purposes of developing model codes of practice in Australia was to educate animal 

producers about their responsibilities to animals, including through training and 

awareness programs.87  Despite this, ‘the Codes appear to neither provide a suitable 

                                                            
87 Commonwealth Department of Agriculture, Fisheries and Forestry, Australian Animal Welfare Strategy 
(Commonwealth of Australia, revised ed, 2008) 29. 
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standard for regulation or a vehicle for communicating welfare standards to producers’.88  

Further, Chapter 6 highlighted a lack of awareness of the model codes on the part of 

producers.89    

 

Given the lack of resources invested in education, compliance monitoring becomes even 

more important.  DAF (Qld) states that ‘[a]t the moment there’s only a poultry monitoring 

program which targets primarily one of the bigger animal welfare risks, non-compliant 

battery hen cages’.90  DAF (Qld) has no other formal monitoring programs in place.  This 

means that audits and other compliance monitoring activities are conducted on an ad hoc 

or reactive basis:  

 
It would be probably fair to state that the regulation of the legislation is focused on a complaints 

based process at the moment.  That’s generally because [of] the resources available and 

[Queensland’s] geographic distribution.  This keeps us very busy.  [Animal welfare investigations 

are] probably one of the highest workload [areas] for inspectors in the field . . . Many of those 

complaints often have no substance but that’s the nature of [a] complaints based process.91 

 

It is important to highlight a further comment by DAF (Qld) staff concerning the 

substance of complaints.  This point links back to the analysis in Chapter 6 of the 

expectations the general public have about the quality of farm animal protection, and 

assumptions that the government should be and is addressing these.92  DAF (Qld), 

highlighting the gap between public expectation and regulatory reality, observed that:  

 
there could be a range of different reasons why people make complaints.  Often their expectations 

are not the same as the legal requirements and there might be a much higher expectation in their 

mind as to how animals should be treated.  So often we will get there and [the farming enterprise] 

will be providing the minimum requirements as per the legislation.93 

 

                                                            
88 Geoff Neumann and Associates, Review of the Australian Model Codes of Practice for the Welfare of 
Animals (Final Report, 2005) (Neumann Report) 11. 
89 See Chapter 6 at 201-2. 
90 DAF (Qld) (interviewee 1B). 
91 DAF (Qld) (interviewee 1B). 
92 See Chapter 6 at 184-5.  
93 DAF (Qld) (interviewee 1A). 
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This gap might reflect the looseness of the relevant standards, a lack of resources or a 

lack of political will to more vigorously enforce standards (perhaps consistent with a state 

of regulatory capture), a point developed further in Chapter 8. 

 

Table 7.6 shows the number of animal welfare complaints investigated by DAF (Qld) and 

finalised prosecutions by calendar year.  This information was provided in response to a 

‘right to information’ (RTI) request I lodged with DAF (Qld).  DAF (Qld) does not 

routinely publish basic information about activities conducted in the animal protection 

area, including complaints and prosecutions data (by contrast with RSPCA Queensland 

in a companion animal context, as shown above).94 

 

Table 7.6 Number of Animal Welfare Complaints and Finalised Prosecutions for DAF 

(Qld) 2005-1595 

  
 Complaints96 Prosecutions 

Finalised Year Critical Major Secondary Minor Total 

  201597 16 151 154 53 374 0 

2014 83 548 716 273 1 620 0 

2013 72 458 625 254 1 409 2 

2012 58 356 556 156 1 126 2 

2011 114 365 538 199 1 216 4 

2010 86 257 532 261 1 136 2 

2009 85 299 611 244 1 239 7 

2008 93 245 423 201 962 1 

2007 74 244 578 241 1 137 1 

2006 72 169 405 226 872 3 

2005 90 216 428 119 853 6 

                                                            
94 The departmental Annual Report for 2014-15 states prosaically that DAF (Qld) ‘undertook 638 animal 
welfare investigations to support the ethical production of food products’: DAF (Qld), Annual Report 
2014-15, 12 <https://www.daf.qld.gov.au/about-us/corporate-publications/annual-report>. 
95 Based on Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) 
to Steven White, 13 July 2015, Files A and B. 
96 Complaints are divided into four categories: critical (eg failure to take action may lead to death or acute 
pain and suffering; major (eg chronic starvation); secondary (breach of duty where there is no significant 
impact on the welfare of an animal); and minor (welfare of animal not compromised): see above fn 29ff. 
97 The 2015 statistics are for the January to March 2015 quarter only, reflecting the most recent data 
provided in the response to my RTI request: Letter from Anna Field (Principal Project Officer, Right to 
Information Services, DAF (Qld)) to Steven White, 13 July 2015, Files A and B.   

https://www.daf.qld.gov.au/about-us/corporate-publications/annual-report
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The data provided by DAF (Qld) does not break the complaints and finalised prosecutions 

down into animal type, so that the totals presented include matters concerning non-farm 

animals.  The prosecutions include actions enforcing a prohibition order or an AWD, as 

well as actions for breach of ss 17 and 18 of the ACP Act (Qld).98  Further, some of the 

prosecutions relate to the same matters, or include an appeal of a primary decision.  The 

raw data therefore significantly overstates the number of investigations resulting in a 

distinct finalised prosecution for cruelty or breach of duty of care.  Even at this level, 

however, the data shows at least two clear trends.  The first is a general increase in the 

number of complaints over the period 2005 to 2014, although this is uneven from year to 

year.  Second, the number of prosecutions has declined significantly over time, with 18 

finalised from 2005-09, and only 10 from 2010-14.  Table 7.7 provides more detail on the 

prosecutions. 

 

Table 7.7 Animal Welfare Finalised Prosecutions for DAF (Qld) 2005-1599 

 
Year Offence Plea Animal Outcome 

   2015100 None n/a n/a n/a 

2014 None n/a n/a n/a 

2013  

1.  ACP Act (Qld) s 17 (duty 

of care) 

Guilty Farm (goats) Fine ($3500) 

2.  ACP Act (Qld) s 17 (duty 

of care) 

Guilty Farm (goats) Fine ($53 000) (or 6 

months imprisonment 

in lieu) 

2012  

1.  ACP Act (Qld) ss 17 

(duty of care), 18 

(cruelty), 161 (failure to 

comply with AWD) 

Guilty Non-farm (puppy 

farming) 

Fine ($15 000), 

compensation         

($20 000) 

                                                            
98 Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) to Steven 
White, 13 July 2015, File B. 
99 Based on Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) 
to Steven White, 13 July 2015, File B. 
100 The 2015 statistics are for the January to March 2015 quarter only, reflecting the most recent data 
provided in the response to my RTI request: Letter from Anna Field (Principal Project Officer, Right to 
Information Services, DAF (Qld)) to Steven White, 13 July 2015, File B. 



Chapter 7: The Nexus of Standards and Enforcement in Companion and 
Farm Animal Protection 

 
 

265 
 

Year Offence Plea Animal Outcome 

2. ACP Act (Qld) s 17 (duty 

of care) 

Guilty Non-farm (horses) Fine ($1500), 

prohibition order (five 

years) 

2011  

1. ACP Act (Qld) ss 17 

(duty of care), 161 

(failure to comply with 

AWD) 

Guilty Non-farm (horses 

and dogs) 

Fine ($7000), 

conviction recorded, 

prohibition order (five 

years) 

2. ACP Act (Qld) s 161 

(failure to comply with 

AWD) 

Guilty Non-farm (puppy 

farming) 

Fine ($500) 

3. ACP Act (Qld) ss 17 

(duty of care), 206 

(obstruction of inspector) 

Ex parte Non-farm 

(puppy farming) 

Fine (for s 17, $5000 

reduced to $3000 on 

appeal; for s 206, 

$1500 reduced to $500 

on appeal) 

4. ACP Act (Qld) ss 17 

(duty of care), 206 

(obstruction of inspector) 

Ex parte Non-farm 

(puppy farming) 

Fine (for s 17, $5000; 

for s 206, $1500) 

2010  

1. ACP Act (Qld) ss 17 

(duty of care), 187 

(breach of prohibition 

order) 

Guilty Non-farm (puppy 

farming) 

Fine ($1200), 

conviction recorded 

2. ACP Act (Qld) s 17 (duty 

of care) 

Guilty Farm (bull) Fine ($1000) 

2009  

1. ACP Act (Qld) s 17 (duty 

of care) 

Guilty Non-farm (horses 

and dogs) 

Fine ($7500) 

2.  ACP Act (Qld) s 17 (duty 

of care) 

Guilty Non-farm (horses 

and dogs) 

Fine ($55 000) 

3. Criminal Code (Qld) s 

468 (injuring an animal at 

night) 

Guilty Non-farm (dog) Four years 

imprisonment101 

                                                            
101 This is the Peanut case, referred to above n 58.  The maximum penalty under the Criminal Code (Qld) 
s 468 is three years imprisonment.  The stated sentence of four years, provided in the RTI documents, 
may include sentencing on related charges: see Mckean, above n 58, which refers to a total of seven 
charges, including the s 468 offence. 
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Year Offence Plea Animal Outcome 

4. ACP Act (Qld) s 17 (duty 

of care) 

Guilty Non-farm (horse) Fine ($1000) 

5. ACP Act (Qld) ss 17 

(duty of care), 18 

(cruelty) 

Guilty Farm (transport of 

cows) 

Fine ($120 000) 

6. ACP Act (Qld) s 161 

(failure to comply with 

AWD) 

Guilty Non-farm (dogs 

and cats) 

Good behaviour bond 

(nine months) 

7. ACP Act (Qld) s 18 

(cruelty) 

Guilty Farm (transport of 

cows) 

Fine ($1500) 

2008  

1. ACP Act (Qld) s 18 

(cruelty) 

Guilty Non-farm (dog) Six months 

imprisonment 

2007  

1. ACP Act (Qld) s 18 

(cruelty) 

Guilty Non-farm (dog) Fine ($1500) 

2006     

1. ACP Act (Qld) s 18 

(cruelty) 

Guilty Non-farm (dog) Six months 

imprisonment 

2. ACP Act (Qld) s 17 (duty 

of care) 

Ex parte Farm (cow) Fine ($2500) 

3. ACP Act (Qld) s 18 

(cruelty) 

Guilty Farm (cow) Fine ($30 000) 

2005  

1. ACP Act (Qld) s 17 (duty 

of care) 

Guilty Farm (cow) Fine ($750) 

2. ACP Act (Qld) s 17 (duty 

of care) 

Guilty Farm (cows) Fine ($2600) 

3. ACP Act (Qld) s 17 (duty 

of care) 

Guilty Farm (cows) Fine ($3400) 

4. ACP Act (Qld) s 17 (duty 

of care) 

Ex parte Farm (pigs) Fine ($3000) 

5. ACP Act (Qld) s 206 

(obstruction of inspector) 

Ex parte Farm (pigs) Fine ($1500) 

6. ACP Act (Qld) s 17 (duty 

of care) 

Guilty Non-farm (dog) Fine ($750) 
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The data in Table 7.7 reveals that there is an increasing reliance by DAF (Qld) on 

prosecution for duty of care breaches rather than cruelty breaches.  Since 2010 nearly all 

prosecutions have proceeded on the basis of a breach of s 17 of the ACP Act (Qld).  This 

is consistent with the pattern in finalised prosecutions by RSPCA Queensland for 

companion animal protection, discussed in Part II.  It will generally be easier to establish 

a breach of s 17 than s 18, as discussed above.  This implies less resources for 

investigation and prosecution, particularly significant given the substantial decline in 

inspector staffing since 2001, addressed in Chapter 4.102  Another similarity with the 

finalised prosecutions by RSPCA Queensland for companion animal protection is the 

very high proportion of guilty pleas.  Putting aside those matters where the defendant did 

not appear, all matters prosecuted by DAF (Qld) since 2005 have proceeded on the basis 

of a guilty plea.  The result is that court matters are concerned with sentencing only, so 

that there is no judicial exegesis of the scope of the no unnecessary suffering cruelty 

standard or the duty of care reasonableness standard. 

 

A clear difference between finalised prosecutions for RSPCA Queensland and for DAF 

(Qld) is the comparative paucity of DAF (Qld) prosecutions, particularly for farm animal 

matters.  Of the 10 prosecutions for the period 2010-14, only three concerned farm 

animals, with two of those prosecutions concerning the same factual circumstances (with 

a corporate defendant and a natural person defendant).  While DAF (Qld) appears to be 

active in addressing matters involving puppy farming, there are very few prosecutions 

concerning commercial farm animals.103  Of course, prosecutorial activity needs to be 

contextualised in the wider frame of compliance monitoring and enforcement.  

Alarmingly, however, DAF (Qld) has no means of aggregating compliance monitoring 

activities conducted by inspectors.  The RTI request I lodged for this study included a 

request for documents showing, annually, the ‘number of inspections/audits of farm 

premises conducted by DAF (Qld)’; the ‘number, dates and locations of routine 

                                                            
102 See Chapter 4 at 125-6. 
103 This outcome would seem to be consistent with the observations of a NSW magistrate on her 
experience of animal protection matters on the bench, cited in Chapter 1.  Sue Schreiner stated that ‘[i]n 
more than 25 years sitting as a Magistrate in both city and country areas I can count on the fingers of one 
hand the numbers of prosecutions brought for cruelty to animals used in agriculture.  I would be surprised 
if this reflected the extent of animal cruelty in that area of agriculture’: Sue Schreiner, ‘Sentencing 
Animal Cruelty’ in Sharelle Hart (ed), Cruelty to Animals: A Human Problem (Proceedings of the 2005 
RSPCA Australia Scientific Seminar, Canberra, 22 February 2005) 41, 43 
<http://www.rspca.org.au/facts/science/science-seminar/2005>.  

http://www.rspca.org.au/facts/science/science-seminar/2005
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inspections/audits conducted by DAF, by industry sector’; and the ‘number of 

random/unannounced inspections/audits conducted by DAF, by industry sector’.  DAF 

(Qld) was not able to provide this information.  According to the RTI Principal Project 

Officer: 

 
This is because the system that is utilized by Biosecurity Queensland which stores the majority of 

data that you are requesting . . . has a very limited ability [to] search records to extract statistical 

information as this is not something Biosecurity Queensland is required to do in the normal course 

of its duties [and] functions.104 

 

The Principal Project Officer states that she had been advised by DAF (Qld) that the 

database: 

 
is set up to record specific information with regard to an individual matter.  While records on a 

specific matter can be accessed, when a general request regarding the number of specific action[s] 

([eg] Animal Welfare Directions) [is made] across a time period, the only accurate way is to enter 

each case and manually record the number . . .105 

 

DAF (Qld) staff are acutely aware of the shortcomings of the prevailing database used 

for animal welfare investigation purposes:  

 
We do have a database, it’s been around for a long time, it’s one of those databases that we are 

keeping going.  It doesn’t particularly meet our needs and the department is actually working on 

a much more contemporary record keeping system right across biosecurity needs and one of those 

will include a more sophisticated record keeping system for animal welfare investigations.  So it 

will plug into a broader system.  Our current system at the moment records individuals and it 

records outcomes, it allows people to put a report in but to actually generate the reports out of it is 

very limited.106 

 

                                                            
104 Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) to 
Steven White, 28 May 2015, 3.   
105 Ibid.  DAF (Qld) advised that ‘[t]o retrieve this information it would be required to open individually 
the 11,944 cases identified in [the database] and review the reports/file notes attached during the 
investigation process to identify if the property was visited by an Inspector and how many times’:  at 
Attachment A, 1. 
106 DAF (Qld) (interviewee 1A). 
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Given the lack of resources available, and the very limited prosecutorial activity shown 

above, it is highly possible that DAF (Qld) suffers from what Parker characterises as the 

‘compliance trap’:   

 
the regulator can revert to going soft on compliance in order to avoid criticism and illegitimacy.  

In other words, the regulator can capitulate to business interpretations of what compliance requires 

and how the Act should be enforced.  Regulators that lack the financial and human resources to 

take on business and win, as well as those that lack cultural and political support for tough 

regulation of business, are likely to take this approach.107 

 

An important regulatory tool used by DAF (Qld) inspectors is the issuing of AWDs, 

addressed in a companion animal context in Part II above.108  While RSPCA Queensland 

usually reports annually on the aggregate number of AWDs issued, DAF (Qld) is not able 

to provide aggregate statistics on the number of AWDs issued in a farm setting.  Again, 

this is because of the deficiencies in the departmental database.  Outside of AWDs, DAF 

(Qld) has no other compliance promotion tools available to it, such as enforceable 

undertakings, discussed in Part II.  Enforceable undertakings could be a potentially 

valuable and viable compliance tool in the farm animal sector, given the smaller size of 

the regulated community and the potential to negotiate with representative industry 

actors.  As a compliance tool, they ‘fall at the intersection between “punitive” sanctions 

and “persuasive” approaches, and most appropriately would lie between administrative 

sanctions and prosecution’.109  They are ‘a flexible alternative to prosecution’ and can 

provide a regulator ‘with an enforcement method in a responsive hierarchy of 

sanctions’.110  The narrow range of sanctions available to DAF (Qld) inspectors may be 

a further factor resulting in DAF (Qld) being caught in the compliance trap.     

 

How then, if at all, is DAF (Qld) able to monitor compliance activities and trends in 

compliance monitoring and enforcement outcomes?  DAF (Qld) stated that, outside the 

poultry monitoring program, ‘[w]e very much use what’s reported in the media, what our 

inspectors and other staff are observing in the field and incoming correspondence to gauge 

                                                            
107 Christine Parker, ‘The “Compliance” Trap: The Moral Message in Responsive Regulatory 
Enforcement’ (2006) 40 Law & Society Review 591, 611. 
108 For a discussion of the mechanics of AWDs see Chapter 5 at 170. 
109 Johnstone and King, above n 23, 285. 
110 Ibid 286. 
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what’s actually happening out there’.111  It’s not clear how this information is assessed or 

what follow up occurs. 

 

In sum, outside a poultry context, DAF (Qld) has no systematic data collection on animal 

protection compliance activities, including no data on which to assess current outcomes 

and no data to assess trends over time.  Some anecdotal feedback is provided by inspectors 

(but apparently not formalised).  By default, DAF (Qld) is reliant on third parties who 

may have attracted media coverage or written a letter to the Minister.  Goodfellow 

suggests that in Australia ‘a compliance orientated approach to animal welfare law 

enforcement has been implemented within the non-domestic [ie farm] realm of animal 

use’.112  While the position may be different in other Australian jurisdictions, in 

Queensland there is, largely, an absence of any systematic approach to compliance 

monitoring and enforcement.  Audit and other activities such as the issue of AWDs may 

be occurring.  However, the absence of any metadata on what is occurring, when and with 

what outcomes means that there is no evidence available to assess the effectiveness of 

compliance promotion and monitoring activities, to identify trends in compliance across 

and within industry sectors, or to plan or target future compliance promotion and 

monitoring activities. 

 

Overall, there are serious reasons to question the effectiveness of DAF (Qld) in 

compliance monitoring and enforcement of farm animal protection standards.  A lack of 

resources means that a predominantly reactive or complaints-driven approach is the 

default enforcement strategy, with little emphasis on education or other proactive 

compliance monitoring and enforcement techniques.  As well, for those compliance 

monitoring and enforcement activities which are conducted, DAF (Qld) is not able to 

extract aggregate data on basic matters such as the use of AWDs, the number of audits 

conducted, audit outcomes, and responses to breach.  This gap further undermines the 

possibility of evidence-based, proactive compliance monitoring and enforcement.  The 

overall picture in Queensland would appear to be consistent with the finding of the 

Neumann Report into codes of practice, analysed in depth in Chapter 6.  The Neumann 

Report found a lack of consistency in farm animal protection enforcement across 

                                                            
111 DAF (Qld) (Interviewee 1B). 
112 Goodfellow, above n 10, 197. 
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jurisdictions, a lack of resources for inspection activities and a general lack of will to 

pursue enforcement.113  Analysis of data obtained through this study for Queensland farm 

animal protection is consistent with those general observations. 

 

B Enforcement of Private Standards: Co-regulatory Quality Assurance Schemes 

and the RSPCA Approved Farming Scheme 

 

Chapter 6 demonstrated that the Commonwealth-led Australian Animal Welfare 

Strategy114 sought reform of standard-setting through, in part, increased adoption of co-

regulatory approaches to farm animal protection.  Co-regulation is a hybrid form of 

conventional state regulation and self-regulation.115  The standard-setting processes 

identified in Chapter 6 are led by Commonwealth, state and territory agricultural 

departments, with significant industry input.  Beyond this shared standard-setting, co-

regulatory approaches envisage industry taking primary responsibility for compliance 

monitoring and enforcement of farm animal protection, including by incorporating state-

sponsored standards into quality assurance (QA) schemes, and engaging auditors to check 

for compliance by duty-holders.  Government assumes the role of an enforcer of last 

resort, ‘engaging in detached high-level oversight of the regulatee’s performance in 

regulating itself’.116 

 

Chapter 6 analysed the attractions of a co-regulatory approach for government, 

particularly in a time of fiscal constraint and appeals for a retreat from ‘unnecessary red-

tape’.117  However, that chapter also pointed to significant concerns with such an 

approach, including conflicting approaches to what counts as good animal welfare, 

                                                            
113 Neumann Report, above n 88, 9.   
114 The most recent version is Commonwealth Department of Agriculture, Fisheries and Forestry, 
Australian Animal Welfare Strategy and National Implementation Plan 2010-2014 (2011) 
<http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-
national-implementation-plan-2010-14>. 
115 Freiberg, above n 12, 31.  Self-regulation is defined by Coglianese and Mendelson as ‘any system of 
regulation in which the regulatory target – either at the individual‐firm level or sometimes through an 
industry association that represents targets – imposes commands and consequences upon itself’: Cary 
Coglianese and Evan Mendelson, ‘Meta-Regulation and Self-regulation’ in Robert Baldwin, Martin Cave 
and Martin Lodge (eds), The Oxford Handbook of Regulation (Oxford University Press, 2010) 146, 150. 
116 Goodfellow, above n 10, 194. 
117 Freiberg lists reduced costs as a key advantage of co-regulatory design, along with empowerment of 
the regulated community, utilisation of industry knowledge and potentially higher levels of compliance: 
above n 12, 33.  

http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-national-implementation-plan-2010-14
http://www.agriculture.gov.au/animal/welfare/aaws/australian-animal-welfare-strategy-aaws-and-national-implementation-plan-2010-14


Chapter 7: The Nexus of Standards and Enforcement in Companion and 
Farm Animal Protection 

 
 

272 
 

fragmentation in standards across different animal use settings, lack of resources, the 

potential for industry capture and lack of effectiveness given the likely regulatory posture 

of farmers.118  Goodfellow argues that if co-regulation is to be a viable compliance 

monitoring and enforcement model in farm animal protection then: 

 
government must be fully open and transparent about the details of such meta-regulatory schemes.  

Information that is likely to be of special concern to the public and should be openly disclosed 

includes the frequency of inspections, government reporting requirements for the QA programs 

and their inspectors, and how incidents of non-compliance are categorised and responded to.119 

 

No co-regulatory QA schemes have been entered into in Queensland, despite co-

regulation being a professed goal from at least 2001, when the ACP Act (Qld) was passed.  

Given the lack of resources available to DAF (Qld) for basic animal welfare compliance 

monitoring and reporting, and the lack of openness and transparency about its own 

regulatory activities, the risks of co-regulation highlighted by Goodfellow would likely 

be exacerbated in Queensland.  Most significantly, as shown in Chapter 6, there is no 

evidence that QA schemes actually improve animal protection following their 

implementation.  This is likely because these schemes usually only incorporate the 

minimum standards prescribed under regulation.  Very recently the large supermarket 

retailers have worked with industry representative groups to develop QA scheme modules 

incorporating more stringent standards than the minimum state-sponsored standards.  

Assuming these more stringent standards are consistent with improved welfare, this 

should lead to better animal protection outcomes than would otherwise be the case under 

state-sponsored standards alone.  The problem is that this can only be an assumption, 

since there is no public access to information about the nature of compliance performance.  

Based on an interview undertaken for this study with a large supermarket retailer, it would 

seem that non-compliance is forgiven so long as steps are taken to address any underlying 

reasons for breach: 

    
Coming out of an audit you basically get a report which says what’s wrong and they basically 

grade . . . them – whether they’ve got a number of minor non-conformances, a number of majors, 

or a number of criticals.  So based on the response we get from the audit, we’ve got a stepped 

                                                            
118 Freiberg lists the potential of regulatory capture as one of the key disadvantages of co-regulation: ibid. 
119 Goodfellow, above n 10, 203. 
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response which is appropriate.  Obviously if they’ve never supplied us before it’s less of an issue, 

if they’re just about to come in and they don’t meet the standard, then we just use a bit of coaching 

to help.  Then obviously if they’re already a major supplier and for some reason something’s gone 

wrong, then that’s more of a concern.  We’d put it in a conversation about what’s [gone] wrong 

and what the action is going forward.  They basically have to close out those non-conformances 

in the audit anyway over a period of time.120 

 

The retailer emphasised the transparency of the module approach, stating that ‘[b]asically 

every one of those farms is audited by an approved auditor every year.  We get all of the 

reports, the exceptions etc.  It’s a very transparent process with a lot of rigour around it.  

We’ve seen with others that maybe there isn’t as much rigour’.121  However, the 

transparency here is for the benefit of a retailer concerned that claims about the welfare 

features of its products are defensible.  Information about compliance outcomes is not 

publicly available.   

 

The large supermarket retailers are also incorporating more stringent standards for farm 

animal welfare by requiring some suppliers to participate in the RSPCA Approved 

Farming Scheme,122 as shown in Chapter 6.  Under the RSPCA Approved Farming 

Scheme farms are subject to regular ‘assessment’: 

 
As part of a typical on-site assessment, the RSPCA Assessor will observe all areas where animals 

are kept as part of the RSPCA Approved Farming Scheme and verify compliance with the species-

specific animal welfare standards.  They also meet with farm managers and check farm records.  

Once the visit is complete, the Assessor will submit their compliance report to RSPCA Australia, 

where it will be reviewed.  The producer is then advised of the outcome of the assessment 

including any corrective actions required.123 

 

                                                            
120 Large supermarket retailer (interviewee 1).  This approach is broadly consistent with a scheme of 
responsive regulation, where dialogue and education are invoked ahead of escalated sanctions for 
continued non-compliance: see, generally, Ian Ayres and John Braithwaite, Responsive Regulation: 
Transcending the Deregulation Debate (Oxford University Press, 1992).  The most severe sanction under 
this approach is termination of a supply arrangement.  However, it’s not clear whether such a penalty has 
been imposed.   
121 Large supermarket retailer (interviewee 1). 
122 RSPCA Australia, RSPCA Approved Farming Scheme <http://www.rspca.org.au/what-we-do/rspca-
approved-farming-scheme>. 
123 RSPCA Australia, RSPCA Approved Farming Scheme – Impact Report 2013 (May 2014), 9 
<http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme>. 

http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
http://www.rspca.org.au/what-we-do/rspca-approved-farming-scheme
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RSPCA Australia distinguishes the RSPCA Approved Farming Scheme from industry-

based QA schemes on the basis that the RSPCA assessors are well-versed in production 

practices, are focussed only on animal welfare concerns, and that generally the producers 

do not pay the license fees (these are paid by the large retailers).124  The RSPCA 

Approved Farming Scheme seeks compliance through constructive engagement with 

producers, emphasising education and guidance, with punitive responses (such as 

exclusion) a last resort:  

 
it’s about saying ‘that’s a non-compliance, what happened, what can we do to make sure it doesn’t 

happen again’ and [then] working with the producer to try and improve things over time, because 

we want to keep those animals within the scheme being raised to our standards . . . we believe 

those standards result in better welfare than if they were farmed to conventional production 

practices.  So really a lot of effort when it comes to assessment is that relationship with producers 

and trying to improve things in a cooperative and collaborative way rather than a ‘that was bad, I 

hope you don’t do it again, see you next time’ sort of attitude.125 

 

This nuanced, responsive approach to regulation of farm animal protection is very likely 

producing improved outcomes for animals, given the more stringent standards imposed.  

However, as for QA schemes, it is difficult to be precise about the nature of those 

outcomes since a lack of transparency and accountability is also a feature of the operation 

of the RSPCA Approved Farming Scheme.  The ultimate sanction for a non-compliant 

producer is exclusion.  While RSPCA Australia gathers and records significant data on 

compliance audits, breaches and corrective responses, this data is not publicly available 

and is not provided to government regulators such as DAF (Qld).  RSPCA Australia is 

currently reviewing the scope of data collection and how it might be used between 

assessments, outside the monitoring of farms:    

 
I think it’s really only in the last couple of years, particularly with the rise in members of the 

scheme in terms of meat chickens, that all that data that’s come in is being analysed, and I think 

also we’ve gone through a bit of a process of deciding whether we actually need all the data that 

we’re requiring . . . producers to send us.  Because we also ask them to record data in between 

assessments and send that to us for information and so that we can see what’s happening on farms 

sort of at a distance . . . it’s all very well to collect a lot of data but you need to do something with 

                                                            
124 RSPCA Australia (interviewee 1). 
125 RSPCA Australia (interviewee 1). 
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it.  So we’re basically looking now at . . .  not just the information we have but what sort of useful 

things can we do with it and is it something that we can use publicly, and I think we’ll be doing 

that more and more.126 

 

C Incidental Enforcement of Farm Animal Welfare Standards 

 

Court action to enforce farm animal protection standards is rarely pursued by the state 

regulator, DAF (Qld), as shown above.  However, other agencies have shown a greater 

willingness to resort to litigation, even if the purpose of that litigation has been to enforce 

consumer protection rather than farm animal protection per se.  The Australian 

Competition and Consumer Commission (ACCC)  has successfully brought actions 

against a number of producers for misleading consumers about the welfare standards 

applying to the animal products they supply, especially for claims about free range eggs, 

as Chapter 4 showed.127  Litigation has in part reflected the lack of a clear, nationally 

consistent definition of a ‘free range’ standard.  A 2015 meeting of Commonwealth and 

State/Territory Consumer Affairs Ministers agreed to commission the preparation of a 

draft national standard on egg labelling.128  In March 2016 they endorsed a new definition 

of ‘free range’ to be included in the Australian Consumer Law.129  This development is 

noteworthy as an example of government intervention in the face of inadequate or 

inconsistent outcomes in the private sector.130  However, as Chapter 4 showed, the 

                                                            
126 RSPCA Australia (interviewee 1). 
127 See Chapter 4 at 137-8. 
128 Australian Consumer Law, Joint Communiqué (Meeting of Ministers for Consumer Affairs 
Friday 12 June 2015, Melbourne, Victoria) <http://consumerlaw.gov.au/files/2015/09/007.pdf>. 
129 Australian Treasury, Free Range Egg Labelling (31 March 2016) 
<http://www.treasury.gov.au/ConsultationsandReviews/Consultations/2015/Free-range-egg-labelling>.  
The Australian Treasury states the agreed information standard for free range eggs as those ‘laid by hens 
with meaningful and regular access to the outdoors and with an outdoor stocking density of 10,000 hens 
per hectare or fewer’: see further Chapter 4 at 138. 
130 The Commonwealth Government has framed intervention as a response to a powerful supermarket 
oligarchy failing to work in a constructive way with industry, stating that ‘[p]rivate standards have an 
important role to play in meeting consumer expectations.  However these operate best when developed in 
consultation with industry to ensure they are practical, grounded in the realities of agricultural production 
and phased in over time, and that competing standards in the same sector are aligned to remove 
duplication and expense’: Australian Government, Agricultural Competitiveness White Paper 
(Commonwealth of Australia, 2015), 35 
<http://agwhitepaper.agriculture.gov.au/SiteCollectionDocuments/ag-competitiveness-white-paper.pdf>.  
A report for the Australian Egg Corporation Limited argues that regulation of egg labelling is not 
polycentric enough, currently only serving sectional industry interests.  The report advocates a 
stewardship model analogous to that of the Forest Stewardship Council, ‘which has been designed to 
integrate a wide diversity of different stakeholders at every level of the organisation from political input 
to institutional design to standard development’: Fred P Gale, Certification and Labelling in the 

http://consumerlaw.gov.au/files/2015/09/007.pdf
http://www.treasury.gov.au/ConsultationsandReviews/Consultations/2015/Free-range-egg-labelling
http://agwhitepaper.agriculture.gov.au/SiteCollectionDocuments/ag-competitiveness-white-paper.pdf
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proposed standard has already been criticised as reflecting industry wishes at the expense 

of consumer protection.131  Even if this proposed national standard is adopted and the 

ACCC remains assiduous in its enforcement of consumer protections in this area, ‘these 

protections only facilitate the efficient operation of the market.  The assumption that 

consumer values are accurately represented through the demand mechanism remains 

unconsidered’.132 

 

IV CONCLUSION 

 

This chapter has addressed compliance monitoring and enforcement for companion and 

farm animal protection standards in Queensland.  The data collected as part of this study 

provides an opportunity to reflect on issues of enforcement, and their relationship with 

standards and standard-setting, even if further research is required which provides an ‘on-

the-ground’ perspective on inspection activities, including issues of inspectorial culture 

and the exercise of discretion in the enforcement process.  The tentative conclusion drawn 

here is that the intended purpose of companion and farm animal standards – to set some 

limits on the harm which may be imposed on animals – is not being given effect through 

compliance monitoring and enforcement, although this is notably more marked in the 

farm animal context than the companion animal context. 

 

For companion animals, enforcement is distinguished by an emphasis on compliance 

through education, a form of informational regulation at the broad public level; the use of 

AWDs as a sanction requiring individual compliance; limited prosecutions; questionable 

sentencing outcomes; and a reliance on penalty escalation as a means of addressing public 

dissatisfaction with enforcement outcomes.  For farm animals, a complaints-driven 

culture of compliance monitoring and enforcement is prevalent, with DAF (Qld) lacking 

the tools to review its own performance or establish an evidence base for strategic 

enforcement.  Compliance monitoring and enforcement of standards in QA schemes and 

the RSPCA Approved Farming Scheme are arguably better targeted, but little public 

                                                            
Australian Egg Industry: Final Project Report (Report for Australian Egg Corporation Limited, August 
2013), 41 <https://www.aecl.org/assets/RD-files/Outputs-2/1UT111A-Final-Report.pdf>. 
131 See Chapter 4 at 138. 
132 Aaron C Timoshanko, ‘Limitations of the Market-based Approach to the Regulation of Farm Animal 
Welfare’ (2015) 38 University of New South Wales Law Journal 514, 522. 

https://www.aecl.org/assets/RD-files/Outputs-2/1UT111A-Final-Report.pdf
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information is available on basic activities such as number of inspections, breaches and 

their seriousness, and responses to breach. 

 

A key difference between companion animal and farm animal protection enforcement is 

that RSPCA Queensland is comparatively open about its activities, regularly publicly 

reporting basic information such as number of complaints, number of AWDs issued, 

number of prosecutions, and the outcomes of prosecutions.  By contrast, DAF (Qld) does 

not regularly provide this data, partly because an outdated database system does not allow 

for the aggregation of some key information.  However, even where relevant data is 

available, there appears to be a culture of not proactively publicly releasing this 

information.  Further, private regulatory schemes provide little or no public reporting on 

compliance monitoring and enforcement activities.  Whatever the rationalisations offered 

for this closed approach, it is consistent with a farm animal regulatory regime where 

public scrutiny and accountability is not embraced, consistent with a defensive and 

industry-aligned approach to standard-setting, identified in the previous chapter. 

 



CHAPTER 8 

 
STANDARDS AND STANDARD-SETTING IN COMPANION AND FARM 

ANIMAL PROTECTION IN QUEENSLAND: CONCLUSIONS AND FUTURE 

DIRECTIONS 

 
I INTRODUCTION 

 

The final chapter of this study has three key aims: to summarise my responses to the 

key research questions addressing standards and standard-setting for companion and 

farm animal protection in Queensland; drawing on these responses, to suggest potential 

reforms to aspects of companion and farm animal protection in Queensland; and to 

identify further areas for research. 

 

This study is premised on the fact that companion and farm animals are cognitively 

complex creatures.  They are able to experience pain and suffering, as well as pleasure.  

By taking these animals into our custody and control we assume obligations of care and 

protection.  This study has focussed on the extent of these obligations, and in particular 

their expression through the formulation of regulatory standards.  Comparatively little 

scholarly attention has been directed to the process of creating and implementing animal 

protection regulatory standards.  This study is an early contribution to this emerging 

area of socio-legal concern. 

 

The aim of this study was to examine how standards for companion and farm animal 

protection in Queensland, Australia are devised, the form which these standards take, 

and their relationship with compliance monitoring and enforcement. 

 

This study explored these issues through a series of research questions: 

 

1. How are the purposes of the regulation of the protection of companion and farm 
animals framed?  

2. What types of regulatory standards apply to the protection of companion and 

farm animals in Queensland? 
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3. What are the processes for development of these standards, and how have these 

evolved over time? 

4.  What consequences do the prevailing types of standards have for compliance 

monitoring and enforcement? 

5. How are these standards applied in practice through compliance monitoring and 

enforcement processes? 

6. What are the key differences in the regulatory standards for the protection of 

companion and farm animals and how might these differences be rationalised?   

 

Overall, I have argued that standard-setting in animal protection is characterised by 

deference to a limited ethic of humaneness.  This ethic embodies recognition of the 

sentience of animals and their intrinsic moral worth, so that some protection of the 

interests of animals is warranted.  However, primacy is accorded to human interests.  

Where the interests of animals and humans come into conflict then human interests 

generally prevail, even if this comes at the cost of serious harm or death being imposed 

on animals.  An ethic of humaneness is reflected in standards and standard-setting 

processes in different ways for companion and farm animals respectively.  

 

In the case of companion animals, highly qualified general duty or principle-style 

standards apply, continuing a thread that can be traced back to 19th century reforms in 

England.  These standards – not to be cruel to animals and to exercise a duty of care – 

are enshrined in statute, but subject to very little higher court scrutiny or elucidation.  In 

Queensland, a private, charitable organisation, RSPCA Queensland, is the key 

enforcement agency.  In pursuing a deterrence model of regulation, RSPCA Queensland 

places a heavy emphasis on community education as a form of behavioural 

modification.  At the level of inspection and investigation, Animal Welfare Directions 

(AWDs), a type of mid-level sanction falling short of prosecution, are used to provide 

those in charge of companion animals with guidance on the steps necessary to address 

or avoid harm to their animals.  In the worst cases RSPCA Queensland will bring cases 

to court, although the number of annual prosecutions is small. 

 

I have argued that the approach to regulation of protection in a farm animal context is 

quite different, even if both sectors are underpinned by the same ethic of humaneness.  
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Delegated standard-setting is a feature of farm animal protection.  The key state agency, 

the Department of Agriculture and Fisheries (Qld) (DAF (Qld)), has adopted codes of 

practice developed through processes which are dominated by the interests of farm 

industry groups.  These standards incorporate a mixture of prescriptive, performance 

and principle-style standards.  They permit a range of cruel practices, with code 

compliance by producers ensuring exemption from cruelty and breach of duty offences.  

Federal reform efforts aimed at establishing a nationally consistent approach to 

standard-setting and standards adoption are unravelling.  Funding of the 

Commonwealth-led Australian Animal Welfare Strategy (AAWS) has fallen victim to a 

mantra of ‘reducing red tape’.1  The small size of the funding lost (approximately $1 

million annually), the significant effect of this modest loss on coherent (if still flawed) 

policy-making, and the substantial size of the farm animal industry (nationally, 

approximately $22.7 billion in 2014;2 in Queensland, $4.4 billion in 2013-143) 

eloquently highlight the near total neglect of animal protection policy in Australia, 

including in Queensland.  

 

The animal protection activities of DAF (Qld) are extremely poorly resourced, with 

limited staffing and outdated systems compromising well-informed, strategic and 

effective administration of animal protection.  Quality assurance schemes developed by 

industry generally do no more than incorporate the state-sanctioned minimum welfare 

standards.  More recently, large supermarket retailers have required their suppliers to 

comply with standards under the RSPCA Approved Farming Scheme, developed by 

RSPCA Australia.  These standards are more onerous than the state-sanctioned 

minimum standards, resulting in incremental improvements in protection for some farm 

animals.  However, industry quality assurance schemes and the RSPCA Australia 

standard-setting scheme are marked by a lack of comprehensiveness, transparency and 

accountability. 

 

                                                            
1 See Chapter 4 at 119. 
2 Australian Bureau of Statistics, Value of Agricultural Commodities Produced, Australia, 2013-14 
(Catalogue Number 7503.0, 29 May 2015) <http://www.abs.gov.au/ausstats/abs@.nsf/mf/7503.0> 
3 DAFF (Qld), State of Queensland Agriculture Report (June 2014), 22 
<http://rti.cabinet.qld.gov.au/documents/2013/jun/qld%20ag%20strat/Attachments/Attachment%20-
%20Queensland%20Agriculture%20Strategy.pdf>. 

http://www.abs.gov.au/ausstats/abs@.nsf/mf/7503.0
http://rti.cabinet.qld.gov.au/documents/2013/jun/qld%20ag%20strat/Attachments/Attachment%20-%20Queensland%20Agriculture%20Strategy.pdf
http://rti.cabinet.qld.gov.au/documents/2013/jun/qld%20ag%20strat/Attachments/Attachment%20-%20Queensland%20Agriculture%20Strategy.pdf
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In summary, I argued that present-day farm animal protection standard-setting is 

symptomatic of a defensive and crisis-driven approach to regulation.  Close 

examination of standard-setting in Queensland betrays the hollowness of claims 

routinely made by public agencies and the farm animal industry about the importance of 

animal welfare as a public policy goal. 

 

Finally, I have shown that there is a distinct difference in approach to standards and 

standard-setting, and associated compliance monitoring and enforcement, for the 

protection of companion and farm animals respectively.  Despite shared sentiency and 

cognitive abilities, protection is generally more rigorous for companion than for farm 

animals.  Cruel practices to farm animals are legally entrenched through offence 

exemptions.  This difference in approach can be rationalised on the basis of the family 

status of companion animals, the economic significance of farm animals and the 

continued human practice of using animals and their products for instrumental purposes.  

However, such an approach betrays an ethically compromised understanding of the 

significance of farm animals, an understanding which infuses all aspects of the farm 

animal protection regulatory regime. 

 

In Parts II to VI of this chapter I set out in more detail the answers to my research 

questions which underpin the overall argument outlined above.  I principally address 

identification of standards and standard-setting, but also reflect on compliance 

monitoring and enforcement to the extent allowed by my data and the broader literature.  

This consideration recognises that approaches to compliance monitoring and 

enforcement will necessarily be shaped by approaches to standard-setting and the types 

of standard adopted.4 

 

Part VII explores potential options for reform.  I canvas a range of measures which 

could be introduced within the existing institutional framework to address some of the 

identified short-comings in standard-setting.  Adherence to a governing norm of 

humaneness necessarily limits the scope of protection which such changes can extend to 

                                                            
4 See, eg, Donald Feaver and Benedict Sheehy, ‘Designing Effective Regulation: A Positive Theory’ 
(2015) 38 University of New South Wales Law Journal 961; Colin Scott, ‘Standard Setting in Regulatory 
Regimes’ in Robert Baldwin, Martin Cave and Martin Lodge (eds), The Oxford Handbook of Regulation 
(Oxford University Press, 2010) 104, 112. 
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animals, and I argue that more responsive and reflexive animal protection regulation is 

needed to move animal protection beyond this venerable norm.  However, even if this 

norm persists, greater inclusiveness and transparency in standards development and 

implementation would likely lead to some improvement in the protection of animals 

and, importantly, expose the gulf between rhetorical claims to a concern about animal 

protection and existing standards which allow for the routine imposition of significant 

harm on animals. 

 

II REGULATORY OBJECTIVES AND STANDARDS AND STANDARD-SETTING FOR ANIMAL 

PROTECTION IN QUEENSLAND, AUSTRALIA 

 

The first of my research questions concerned how the purposes of companion and farm 

animal protection are framed.  I traced contemporary animal protection legislation in 

Queensland back to the first animal protection statute passed in the United Kingdom in 

the early 19th century.  Animal protection was part of a wider humane reform 

movement, addressing a range of areas, including child labour, treatment of the 

mentally impaired, capital punishment, worker protection and so on.  Animal protection 

legislation therefore emerged out of a reformist era concerned to protect the vulnerable 

against the worst cruelty abuses occurring in a range of settings. 

 

If an ethic of humaneness was central to the emergence of the first animal protection 

legislation, in Chapter 3 I analysed how it continues to be reflected in contemporary 

legislation.  This ethic recognises that animals have some intrinsic moral worth, and 

therefore deserve some level of protection against harm.  I argued that this intrinsic 

moral worth provides a non-instrumentalist, public interest justification for regulatory 

intervention to protect both companion and farm animals.  In Queensland, this 

intervention takes the form of legislative obligations not to be cruel to an animal5 and a 

duty of care to meet the welfare needs of an animal.6 

 

                                                            
5 Animal Care and Protection Act 2001 (Qld) (ACP Act (Qld)) s 18.  Section 18 has been augmented by 
the commencement in August 2014 of an offence of serious animal cruelty (Criminal Code (Qld) s 242), 
as discussed in Chapter 5. 
6 ACP Act (Qld) s 17. 
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A non-instrumental justification for intervention to protect companion animals is clear 

enough, given that they are recognised by most households as ‘members of the family’.  

However, the reality of farm animals as commodities means that their protection is most 

often analysed in accordance with a more traditional conception of public interest 

regulation, in particular the need to address market failure.  In a farm animal context 

this includes the failure of the market to adequately price both the harm suffered by 

animals in farming and the distress caused to some humans when animals are harmed.  

The result has been a utilitarian balancing exercise between human enrichment from 

farming on the one hand, and animal harm and human concern about harm on the 

other.7  This quest for ‘balance’, though, is really a proxy for underlying, politically 

contested, and conflicting regulatory goals, with significant implications for standards 

and standard-setting.  The conflict between the regulatory goals of exploitation of 

animals for profit and protecting their welfare also warns of the ‘dangers of subsuming 

content-based discussion with one concerned predominantly with regulatory 

strategies’,8 a point taken up in Part VII.          

 

III STANDARDS FOR COMPANION AND FARM ANIMAL PROTECTION IN QUEENSLAND 

 

My second research question addressed the types of standards applying to the protection 

of companion and farm animals in Queensland.  I argued that companion animal 

protection is governed by two general duty, principle-style legislative standards.  By 

contrast, farm animal protection is governed by codes of practice, comprising standards 

which are variously principle-style, performance-based or prescriptive. 

 

Two key, qualified standards are included in the legislation: a prohibition against 

cruelty to animals, including cruelty which is unnecessary, unjustifiable or 

unreasonable (ACP Act (Qld) s 18); and a duty of care to take reasonable steps to meet 

the welfare needs of an animal (ACP Act (Qld) s 17).  The legislation is underpinned by 

the legal categorisation of animals as personal property.  This means that the legislation, 

                                                            
7 Section 3(b)(i) of the ACP Act (Qld) states that one purpose of the Act is to ‘provide standards for the 
care and use of animals that . . . achieve a reasonable balance between the welfare of animals and the 
interests of persons whose livelihood is dependent on animals’. 
8 Fiona Haines and David Gurney, ‘The Shadows of the Law: Contemporary Approaches to Regulation 
and the Problem of Regulatory Conflict’ (2003) 25 Law and Policy 353, 355. 
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where it applies, acts as a constraint on the way in which those in charge of an animal 

(and third parties, in the case of cruelty) may treat animal property.     

 

I argued in Chapter 3 that the qualified nature of the cruelty and duty of care standards 

is consistent with an ethic of humaneness.  While this ethic contemplates some 

protection against harm, where animal interests conflict with established human 

interests – for example, the human desire to breed dogs with particular characteristics or 

the human desire to eat farm animals and their products – then animal interests give way 

to human interests, even where enjoyment of those human interests must result in 

serious animal harm.  The qualified nature of this ethic is in turn reflected in the 

qualified standards included in the main animal protection statute, as well as the more 

detailed standards refined through delegated standard-setting processes in the farm 

animal sector.  A consistent, clear division emerges between the regulation of 

companion animal protection and that of farm animal protection.  The key regulatory 

actors, standards, standards-development processes, compliance monitoring and 

enforcement are so different that two distinct regulatory regimes exist.9  Although the 

underlying ethical norm of humanness may be the same, the regulatory expression and 

application of this norm is quite different for companion and farm animal protection 

respectively. 

 

A Standards for Companion Animals 

 

The key regulatory actors in the companion animal protection regulatory arena are 

RSPCA Queensland, DAF (Qld), individual owners of companion animals and third 

parties who may interact with companion animals.  The key formal standards applied in 

this context are those set out in ss 17 (duty of care) and 18 (anti-cruelty) of the ACP Act 

(Qld).  These standards are the outcome of political deliberation through Parliament.  

The anti-cruelty standard at first blush is a strict standard in the form of a legal 

                                                            
9 As noted in Chapter 1, a regulatory regime is ‘a system, a set of interacting parts rather than a singular 
phenomenon; possessing some continuity over time; and bounded, able to be specified at different levels 
of breadth’: Christopher Hood, Henry Rothstein, and Robert Baldwin, The Government of Risk: 
Understanding Risk Regulation Regimes (Oxford University Press, 2001) 9-10.  Throughout this study I 
have also used the related but distinct terms ‘regulatory space’ and ‘polycentricism’: see Chapter 1 at 21-
2.  Both of these emphasise that regulatory power may be exercised by state as well as non-state actors.     
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prohibition (‘thou shall not be cruel’) with breach resulting in a fine or imprisonment, a 

form consistent with a classic command-and-control regulatory strategy.  However, 

Chapter 5 showed that on closer inspection the standard is heavily qualified, helping to 

create space within which actual or potential breach can be addressed through means 

falling short of a fine or imprisonment.  Responsibility for compliance monitoring and 

enforcement has been delegated to RSPCA Queensland, a non-state institution.   

 

The duty of care provision is relatively new, introduced in 2001, and implicitly 

incorporating the ‘Five Freedoms’, a set of idealistic principles developed post-World 

War II in response to the burgeoning growth of intensive farming in developed 

countries.10  By incorporating these guidelines into the statutory provision, the character 

of the standard shifts towards that of a performance standard, with a focus on desired 

outcomes and limited guidance on how these outcomes are to be achieved.11 

 

The qualified nature of both ss 17 and s 18, together with the high level of generality at 

which they are expressed, means they can be characterised as a form of principle-based 

regulation.  This means that it is ‘left to other bodies to interpret the meaning of the 

principle in a particular context’.12  This study argued that the courts, ordinarily with a 

significant role to play in interpreting the scope of statutory provisions, play a very 

limited role in the context of animal protection legislative standards in Queensland.  The 

scope of the standards has not been tested through judicial interpretation.  Offences 

under the ACP Act (Qld) fall within the jurisdiction of the Magistrates Court.  RSPCA 

Queensland brings relatively few prosecutions for breach of the standards.  Those cases 

that are brought are at the extreme end of animal cruelty or duty of care breaches, with 

the result that in almost all cases the offender pleads guilty and the court is required to 

address matters of sentence only. 

 

                                                            
10 Section 17(3) states that a ‘person breaches the duty only if the person does not take reasonable steps to 
(a) provide the animal's needs for the following in a way that is appropriate – (i) food and water; (ii) 
accommodation or living conditions for the animal; (iii) to display normal patterns of behaviour; (iv) the 
treatment of disease or injury; or (b) ensure any handling of the animal by the person, or caused by the 
person, is appropriate’. 
11 As to performance standards generally see Arie Freiberg, The Tools of Regulation (Federation Press, 
2010) 89-92; Chapter 6 at 199. 
12 Freiberg, above n 11, 92.  
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Freiberg observes that the use of terms like ‘reasonableness’ in general duty standards 

means that ‘principle-based regulation . . . usually needs to be supplemented by other 

forms of regulation, such as detailed regulation, incorporation of standards, codes of 

practice, evidentiary standards and provision of detailed information’.13  In Queensland 

no such further standards have been incorporated or codes of practice put in place 

directly addressing companion animal protection, as shown in Chapter 5.  This means 

that broad discretion is bestowed on RSPCA Queensland inspectors in assessing 

compliance with the standards and addressing any breaches.  Jointly developed DAF 

(Qld) and RSPCA Queensland Procedures and Guidelines14 provide little guidance to 

inspectors.  While these guidelines deal in depth with matters of investigation and 

reporting, they do not address or provide examples of what may constitute 

‘reasonableness’, ‘necessity’, or ‘justification’.  This has important consequences for 

strategies of compliance monitoring and enforcement, addressed below, where a 

deterrence model is applied through prosecution of the worst offences.  This is 

combined with behaviour modification through community education and the 

discretionary use of AWDs, a type of mid-level sanction which allows an individual to 

avoid prosecution by complying with oral or written instructions to address the welfare 

needs of an animal. 

 

B Standards for Farm Animals 

 

By contrast with the situation for companion animals, detailed codes of practice have 

been developed for farm animal protection.  I argued in Chapter 4 that the development 

of these standards reflects the interests of a different set of institutional actors.  RSPCA 

Queensland plays no significant role in the commercial farm animal sector.  Instead, 

DAF (Qld) is responsible for policy development, compliance monitoring and 

enforcement.  Representative industry organisations, animal welfare science (AWS) 

researchers, animal protection non-government organisations (NGOs), supermarket 

retailers, consumer protection organisations and, until recently, the Commonwealth 

Department of Agriculture and Water Resources are significant voices in this sector. 

                                                            
13 Ibid 94. 
14 DAF (Qld) and RSPCA Queensland, Animal Welfare Investigations, Animal Care and Protection Act 
2001: Operational Procedures and Guidelines (April 2015) (Procedures and Guidelines). 
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Codes of practice are state-sponsored standards, adopted under delegated legislation.  

However, they do not, in the nomenclature used by Freiberg, ‘supplement’ the statutory 

standards in ss 17 and 18 of the ACP Act (Qld).15  These delegated standards displace 

the statutory standards provided there is compliance with a relevant code, through the 

application of an offence exemption process, analysed in detail in Chapter 6.  This is the 

basis upon which, for example, confinement practices such as the use of sow stalls for 

pigs and the use of cages for chickens are legitimated, given their prima facie 

inconsistency with the duty of care obligation to provide for an animal’s need to display 

normal patterns of behaviour.16 

 

The standards adopted in codes of practice usually reflect a combination of general 

duty, principle-style standards (for example, ‘[a]ll reasonable precautions should be 

taken to minimise the effects of weather that produce either cold stress or heat stress in 

sheep’)17 or performance standards (for example, ‘[t]ail docking is a recommended 

practice for blowfly control . . . [i]t should be performed on lambs as early as 

management practices will allow, preferably between 2 and 12 weeks’).18  More 

prescriptive standards are also used, although less frequently (for example, compulsory 

standards setting out maximum land transport times for some animals).19 

 

In normative terms, the standards entrench well-established animal husbandry practices 

as legally acceptable treatment of animals.  The effect of the exemption process is clear, 

providing the platform for the creation of standards that may compromise animal well-

being.  I argued in Chapter 6 that the AAWS-sponsored process of conversion of Model 

Codes of Practice to Standards and Guidelines had the potential to improve the 

protection of farm animals.  However, the standards completed to date continue to 

reflect entrenched industry practices, including ostensibly cruel practices of mutilation 

and deprivation across the various sectors of land transport, cattle farming and sheep 

                                                            
15 See above n 11. 
16 ACP Act (Qld) s 17(3)(a)(iii). 
17 PISC, Model Code of Practice for the Welfare of Animals: The Sheep (PISC Report 89, 2nd ed, 2006), 4 
<http://www.publish.csiro.au/Books/download.cfm?ID=5389> adopted under Animal Care and 
Protection Regulation 2012 (Qld) (ACP Reg (Qld)) s 3, sch 4. 
18 PISC, above n 17, 11. 
19 ACP Reg (Qld) sch 3 (Code of Practice for Transport of Livestock). 

http://www.publish.csiro.au/Books/download.cfm?ID=5389
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farming.  Such an outcome, I argued, is consistent with industry objectives and political 

imperatives imposed by successive federal and state agriculture ministers.   

   

Quality assurance (QA) programs and the RSPCA Approved Farming Scheme have 

emerged as alternative sources of standards for the farm animal sector.  The former have 

been initiated by industry, while compliance with the latter has become increasingly 

significant as a supply chain requirement imposed by the large supermarket retailers.  

Chapter 6 argued that, at least to date, QA schemes generally do not reflect an advance 

upon the minimum state-sponsored code of practice standards.  The usual approach is, 

in fact, simply to incorporate minimum code of practice requirements into broader 

schemes which address a wide range of issues apart from animal welfare.  Supermarket 

retailers have begun working with industry on incorporating higher standards into 

assurance schemes, although this is at an embryonic stage only and the improvements 

may be marginal at best (for example, slightly larger space allowances for the housing 

of pigs).20  Chapter 6 showed that the RSPCA Approved Farming Scheme imposes 

more rigorous standards than those provided for under state-sponsored codes of practice 

(eg prohibiting certain surgical interventions for pigs that are allowed under the code of 

practice), while adopting a similar style to the state-sponsored codes, with a variety of 

standard types. 

 

Overall, the standards addressing companion and farm animal protection are quite 

distinct.  For companion animals, unvarnished and judicially untested general duty 

standards apply.  For farm animals, an exemption process ensures that the statutory 

norms are displaced in favour of more detailed standards set out in codes of practice 

adopted under delegated legislation.  These standards entrench routine farming practices 

which may impose significant pain and suffering on farm animals.  Private standard 

schemes – whether initiated by industry through QA programs or imposed by 

supermarkets through the supply chain – provide an increasingly significant source of 

animal protection standards.  Incremental improvement in the quality of protection 

accorded to farm animals is reflected in some of these schemes, in particular the 

RSPCA Approved Farming Scheme.  

                                                            
20 See Gaétane Potard, Designing Balanced and Effective Farm Animal Welfare Policies for Australia 
(Farm Animal Institute, April 2015) 58-9. 
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IV STANDARD-SETTING PROCESSES FOR COMPANION AND FARM ANIMAL 

PROTECTION 

 

My third research question focussed on standards development processes and how these 

have evolved over time.    Different standard-setting approaches apply to companion 

and farm animal protection respectively.  I argued that for companion animals the 

standards have not been developed beyond the legislative mandates in the ACP Act 

(Qld).  By contrast, elaborate standard-setting processes have been established for farm 

animal protection.  These processes, old and new, are dominated by those with a stake 

in animal exploitation, whether government departments promoting profitable 

agricultural industries, the farming industry or AWS researchers whose research 

agendas and funding are largely controlled by government and industry.  The result is 

that even reformed standards continue to entrench ostensibly cruel practices affecting 

millions of animals each year in Queensland. 

 

A Standard-Setting for Companion Animals 

 

Standards for companion animal protection remain those set out in ss 17 and 18 of the 

ACP Act (Qld), discussed above, with no buttressing through court decisions, codes of 

practice or other delegated guidelines.  The lacuna created by the absence of both 

detailed guidelines and judicial interpretation of these general duties is reinforced by the 

generally cautious approach of RSPCA Queensland in enforcement. 

 

The AAWS included a goal of national consistency in companion animal standard-

setting and enforcement.  However, by contrast with farm animal regulation, this agenda 

was not well-advanced by the time the AAWS was abandoned in December 2013.  In 

lieu of any discernible focus on standard-setting, and in response to public clamour for 

harsher sentencing of those who abuse companion animals, politicians have adopted a 

policy of penalty escalation.  This study argued that this approach has been 

implemented in two ways.  First, significant increases in the maximum penalties for 

animal abuse have occurred over time, beginning with the passing of the ACP Act (Qld) 

in 2001.  Second, a new offence of serious animal cruelty was introduced in August 

2014.  I argued in Chapter 7 that penalty escalation, while expressive of the seriousness 
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which society may attach to the associated crimes, is too blunt an instrument for 

addressing either the causes of cruelty to animals, or the broader range of issues which 

effect protection of companion animals, including puppy farming, overpopulation and 

relinquishment.  

 

B Standard-Setting for Farm Animals 

 

By contrast with a companion animal setting, delegated standard-setting is a feature of 

the farm animal protection regulatory regime.   The standards derived through this 

process are significant for at least two reasons.  First, as shown above, the standards in 

codes of practice generally displace the statutory standards in ss 17 and 18 of the ACP 

Act (Qld).  That is, the exemption process means that the delegated standards define the 

formal scope of protection available for farm animals in most circumstances, rather than 

the statutory general duties.  Second, as for companion animal protection, the courts 

have played no significant role in developing the standards.  This study shows that DAF 

(Qld) brings few prosecutions, if any, on a year to year basis in the farm animal area.  

Freedom of information documents obtained for this study revealed that the last two 

completed Queensland prosecutions concerning commercial farm animals were in 2013 

(in which each defendant pleaded guilty).21 

 

Codes of practice for farm animals first emerged in the 1980s as a response to 

international attention directed to Australian farming practices, particularly live export, 

as well as the increasing significance of domestic intensive farming and consumer 

concerns about animal well-being.  Over time more than 20 Model Codes of Practice 

were developed under the auspices of the Primary Industries Ministerial Council, 

informed by federal, state and territory governments and farm industry representatives, 

with limited animal protection NGO input.  Over time all of the Model Codes were 

adopted in Queensland. 

 

                                                            
21 Letter from Anna Field (Principal Project Officer, Right to Information Services, DAF (Qld)) to Steven 
White, 13 July 2015, File B.  Before that the last completed farm animal prosecutions were in 2009 
(again, the defendant pleaded guilty in each case). 
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Another crisis in live animal export in 2003 prompted a review not just of live export of 

farm animals, but a wider consideration of animal protection law and policy.  The result 

was the AAWS, launched in 2004, which adopted a key goal of national consistency in 

farm animal standards.  A 2005 stocktake of existing standard-setting processes22 

identified significant shortcomings, detailed in Chapter 6.  Prominent among these were 

confused purposes, lack of meaningful consultation, idiosyncratic use of AWS research, 

uneven enforcement and lack of resources.  The response was to introduce a revised 

standard-setting process in which existing Model Codes of Practice would be 

transformed into compulsory standards and advisory guidelines, with the standards to be 

adopted by each state and territory under delegated legislation. 

 

Chapter 6 suggested that, coming off this low base, the revised process brought greater 

rigour to the development process.  However, I argued that a number of problems 

undermined the reformed standards-setting process: the writing and content of standards 

and guidelines continued to be dominated by industry interests, while third party animal 

protection NGO input was marginalised; consultation processes tended to undervalue 

animal welfare (or ignore it where it could not be valued in dollar terms); and AWS 

research was sometimes tailored to fit the interests of powerful stakeholders.  Progress 

on conversion of existing codes of practice has been slow, and future work is uncertain 

given the abandonment of the AAWS in December 2013.  Stakeholder dissatisfaction 

with the process continues, with the NGOs concerned that revised standards entrench 

existing cruel practices. 

 

There is some empirical evidence that negotiated standard-setting can lead to greater 

acceptance of standards and their legitimacy than that which occurs with traditional, 

state-imposed processes, given superior  information generation, enhancement of 

learning and trust building.23  However, this study argues that this has not been the 

experience in a farm animal protection setting in Australia.  In particular, regardless of 

limited improvements in the procedural aspects of standards development, there is 

significant disagreement about the content of new standards.  This disagreement 

                                                            
22 Geoff Neumann and Associates, Review of the Australian Model Codes of Practice for the Welfare of 
Animals (Final Report, 2005) (Neumann Report). 
23 Scott, above n 4, 112 citing Jody Freeman and Laura I Langbein, ‘Regulatory Negotiation and the 
Legitimacy Benefit’ (2000) 9 NYU Environmental Law Journal 60, 63. 
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precisely reflects the conflicting regulatory goals identified at the outset of this chapter, 

between continued profitable exploitation of farm animals with the widespread use of 

harmful practices, and a concern to protect the interest of animals in being free of pain 

and suffering.   

 

The slow progress in reforming codes of practice, pessimism about the prospects for 

future government-led nationally consistent standards development and a commercial 

imperative to address consumer concerns about some farming practices have stimulated 

the emergence of alternative standard-setting schemes.  I argued that the private nature 

of such schemes brings opportunities for reform as well as distinct challenges in terms 

of legitimacy and accountability.  Two types of private scheme were examined in this 

study.  First, as discussed in Part III above, industry associations have developed QA 

schemes which incorporate animal protection standards.  This study showed that use of 

animal protection standards in QA schemes is still not widespread.  When they are used 

they constitute only one element of wider animal health and management assurance 

processes.  They generally do not extend the scope of the minimum standards 

established in the state-sanctioned codes of practice.  Not surprisingly, then, the 

available evidence indicates that they do not materially improve animal welfare. 

 

The passage of the ACP Act (Qld) in 2001 brought with it ministerial aspirations for a 

form of co-regulation in which government-certified QA schemes, run by and for 

industry, would take the place of state-funded monitoring and enforcement.  The role of 

the state government would shift to that of co-regulator, overseeing the compliance 

processes put in place and carried out by industry.  This form of regulation has not come 

to pass in Queensland.  This study found continuing departmental aspirations for this to 

occur.  However, I argued that the lack of resources available for any form of effective 

regulation, even a strategy built around co-regulation which emphasises potential 

savings for the state regulator, means that such an approach is inconceivable in the short 

to medium term. 

 

A second source of private standard-setting has emerged in the food retail sector.  Large 

supermarket retailers are requiring their suppliers of domestic farm animal products to 

comply with standards established under the RSPCA Approved Farming Scheme.  
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These standards are the product of negotiation between RSPCA Australia, farm 

producers and industry bodies, and the supermarket retailers.  They are informed by 

contemporary AWS research, domestic and international.  They include standards which 

are more rigorously focussed on animal protection than the state-sanctioned standards.  I 

argued that a limitation of the both the RSPCA and the industry-based QA schemes is 

that the standards-development processes are a ‘closed shop’.  Public consultation 

processes are limited or non-existent, and the deliberative and assessment processes are 

not transparent.  The standards apply in a patch-work way, addressing some sectors and 

not others.  As well, while significant information is collected in the auditing processes 

and used to review standards, it is not publicly disclosed (even in a disaggregated form).  

The extent to which RSPCA Australia can pursue even higher standards might also be 

constrained by the need to continue to be perceived as a legitimate regulator by the farm 

industry sector and the supermarket retailers.   

 

Finally, there is nothing binding the large supermarket retailers to an ongoing 

commitment to the RSPCA Approved Farming Scheme, beyond consumer sentiment 

(even if suppliers may have little choice but to comply so long as their largest buyers 

require this).  The potential for sectoral inconsistencies, the lack of transparency and the 

contingent nature of participation in private schemes mean that it can be difficult to 

know how different interests are being weighted.24  Finally, there is the risk that private 

regulatory schemes, as incomplete as they are, might provide justification for further 

state retreat from the field of standard-setting and enforcement: 

 
An optimistic view suggests that private regulatory activity might have a capacity building 

effect, raising local awareness, higher standards, and inspiring states to develop more rigorous 

regulatory institutions.  At least, it might help states overcome inhibitions to greater regulation. 

                                                            
24 Hatanaka argues that ‘[a]bdicating governance to private bodies opens opportunities for such bodies to 
incorporate their interests into the governance of food and agriculture (eg economic interests and social 
movement objectives).  It needs to be noted that these interests may or may not further the public good.  
As the politics of governance increasingly take place backstage, this means that the ways that standards 
reflect specific interests may not be readily apparent on the front stage . . . I contend that the outcome is 
potentially a political, yet undemocratic, form of food and agricultural governance, where science and 
rules are used to mask politics’: Maki Hatanaka, ‘Assessing Rule-based Governance Mechanisms in an 
Era of Scientism’ (2010) 25 Journal of Rural Social Sciences 141, 155. 



Chapter 8: Standards and Standard-Setting in Companion and Farm Animal 
Protection in Queensland: Conclusions and Future Directions 

 
 

294 
 

A more pessimistic prediction would see the existence of private actors move the state to 

withdraw to the sidelines, and existing institutions to become atrophied.25  

 

This study canvassed a further development in standard-setting in the farm animal 

protection area, in the context of misrepresentations made by retailers and producers 

about the animal welfare characteristics of the food they sell.  The Australian 

Competition and Consumer Commission (ACCC) has been aggressively pursuing 

parties who make misleading or deceptive claims about the housing conditions of the 

animals constituting or producing the products they sell.  The ‘free range’ standard has 

been at the centre of these disputes, as discussed in Chapters 4 and 7.  The ACCC has 

been pursuing retailers who, for example, represent battery cage eggs as being the 

product of hens in free range, outdoor settings.  In the absence of any uniform, 

legislated definition of what constitutes ‘free range’, the ACCC’s actions forced the 

Federal Court to develop a ‘common sense’ definition of free range.  Commonwealth, 

state and territory ministers recognised the need for a clear, consistent approach and 

have very recently agreed on a state-sponsored standard to be incorporated into the 

Australian Consumer Law.  However, the industry-sanctioned nature of the proposed 

standard is remarkably emblematic of the problems identified in this study with broader 

farm animal welfare standard-setting processes and outcomes.    

 

I argued that the consumer cases brought by the ACCC are not strictly about animal 

protection per se (since the ACCC, and the Federal Court, are not advocating a 

particular approach to animal protection or addressing cruelty or duty of care breaches, 

instead seeking to protect consumers against misleading representations about animal 

products).  However, these cases are significant, even if for mixed reasons from an 

animal protection perspective.  First, they show how the state can play an effective role 

in policing existing farm animal standards where the will and resources exist.  Second, 

they reinforce the significance of consumer sentiment in demanding transparency and 

accountability from those who use animals for profit.  On the other hand, as Parker, 

Brunswick and Kotey argue,26 cases of this kind can distract attention away from the 

                                                            
25 Peter Grabosky, ‘Beyond Responsive Regulation: The Expanding Role of Non-State Actors in the 
Regulatory Process’ (2013) Regulation & Governance 114, 121.  
26 Christine Parker, Carly Brunswick and Jane Kotey, ‘The Happy Hen on Your Supermarket Shelf 
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role that government ought to be playing in addressing the need for higher standards in 

animal protection, including prohibiting some intensive animal practices (such as 

factory farming for eggs).  Finally, while litigation has the potential to advance animal 

interests, court decisions can also stimulate regressive government responses where 

industry practices are drawn into question, as shown through the proposed national 

standard for free range eggs. 

 

V ANIMAL PROTECTION STANDARDS AND STANDARD-SETTING: IMPLICATIONS FOR 

COMPLIANCE MONITORING AND ENFORCEMENT 

 

My fourth and fifth research questions focussed on compliance monitoring and 

enforcement.   While this study did not take the form of a field investigation of 

regulatory implementation, it has allowed me to explore aspects of compliance 

monitoring and enforcement for companion and farm animal protection in Queensland.  

Scott has observed that the nature and content of standards, as well as the processes 

through which they are created, are ‘clearly relevant to their application and effects’.27 

This study bears out that observation, with distinct compliance monitoring and 

enforcement strategies in companion and farm animal protection reflecting different 

normative starting points, types of standard and standards development processes.  The 

general duty standards in the legislation are framed as criminal offences.  For 

companion animals this has led to the application of a deterrence regulatory strategy, 

marked by prosecution of the worst offenders and reliance on broadly-based, 

community education to raise awareness of the responsibilities attached to keeping 

companion animals.  For farm animals, more detailed standards in codes of practice and 

a smaller regulatory community provide the potential for more strategic approaches to 

regulatory design.  This has not occurred in Queensland, with underfunding and poor 

infrastructure entrenching a limited, reactive, complaints-based approach to compliance 

monitoring and enforcement.     

 

 

                                                            
What Choice Does Industrial Strength Free-Range Represent for Consumers?’ (2013) 10 Bioethical 
Inquiry 165, 183. 
27 Scott, above n 4, 112.  See also Colin Scott, ‘Analysing Regulatory Space: Fragmented Resources and 
Institutional Design’ [2001] Public Law 329, 341-2. 
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A Compliance Monitoring and Enforcement of Standards for  

Companion Animal Protection 

 

Compliance monitoring and enforcement of companion animal protection standards is 

mostly carried out by RSPCA Queensland, with DAF (Qld) occasionally involved in 

cases of puppy farming.  Chapter 7 argued that RSPCA Queensland operates within a 

deterrence regime, engaging in mass education of the public about their responsibilities 

in caring for companion animals, together with general and specific deterrence through 

reactive investigations of alleged breaches and occasional prosecutions.  This approach 

reflects the broad nature of the duties incorporated in ss 17 and 18 of the ACP Act (Qld), 

canvassed above, and the size and individualised nature of the regulated community. 

 

The deterrence approach incorporates some aspects of a responsive regulatory approach, 

through the use of AWDs.  AWDs are used to direct the owner of an animal to take 

steps or cease action in order to properly address the welfare needs of their animal.  In 

circumstances where poor treatment of an animal may reflect ignorance rather than 

malice, they operate as an enforceable undertaking to provide appropriate care, falling 

short of the ‘big stick’ deterrence tool of prosecution.  In a context of steadily increasing 

annual complaints of cruelty and duty of care breaches, RSPCA Queensland has been 

conducting fewer prosecutions, especially since 2008.  Given the resources available to 

RSPCA Queensland, I argued that the steady decline in the annual number of 

prosecutions from the mid-2000s reflects a strategic decision rather than a simple lack 

of resources. There is some evidence of increased use of AWDs over the same period, 

although the data is incomplete, as shown in Chapter 7. 

 

Where prosecutions do occur the evidence suggests that the penalties imposed by 

Magistrates Courts have not properly reflected the status of animals as living, sentient 

creatures, rather than mere property.  These outcomes have fuelled the phenomenon 

discussed above of politicians increasing maximum penalties, through changes to the 

caps for existing offences and the introduction of a new offence of serious animal 

cruelty.  In fact, a focus on deterrence through penalty escalation has been the major 

area of significant policy innovation in companion animal protection since the passage 

of the ACP Act (Qld) in 2001, as Chapter 7 argued.  The problem with such an 
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approach, as suggested in Part IV above, is that it fails to engage with issues around 

why harm to companion animals may be occurring, and assumes community 

expectations about animal protection that are not evidence-based.28 

 

B Compliance Monitoring and Enforcement of Standards for 

Farm Animal Protection 

 

In a farm animal setting, protection is governed by more detailed codes of practice, 

which hollow out the overriding duties in ss 17 and 18 of the ACP Act (Qld) through the 

exemption process, discussed above.  The adoption of more detailed standards and a 

smaller regulatory community are consistent with a compliance-orientated approach, 

with the potential for co-regulatory strategies.29  Animal welfare is a small policy area 

within the larger administrative area of biosecurity in DAF (Qld).  This study found, 

however, an absence of any significant compliance monitoring and enforcement 

strategy at all for farm animal protection.  With the exception of a poultry monitoring 

program for one producer, there are no proactive compliance monitoring programs in 

place.  Instead, I argued that the evidence suggests a pared down, resource-starved, 

complaints-driven approach.  Aspirations for co-regulatory approaches, expressed since 

2001, have not been realised.  This study has not closely examined departmental 

culture, norms and practices (including the work of inspectors) through, for example, an 

implementation study utilising an ethnographic or grounded theory methodology.  This 

remains an important area for further research.  However, I argued that the evidence of 

this study is enough to make some preliminary observations about compliance 

monitoring and enforcement for farm animal protection. 

 

                                                            
28 It should be acknowledged that the Animal Management (Cats and Dogs) Act 2008 (Qld) reflected a 
revised approach to companion animal management, through provisions addressing microchipping, 
desexing and other aspects of responsible ownership.  As well, some policy change is occurring in other 
areas, with the introduction of a bill addressing puppy farming: Animal Management (Protecting Puppies) 
and Other Legislation Amendment Bill 2016 (Qld).    
29 Goodfellow argues that ‘[i]n contrast to the deterrence approach in the domestic [companion] realm of 
animal use, the non-domestic [farm] context is approached by regulators in a predominately compliance 
orientated fashion’: Jed Goodfellow, ‘Animal Welfare Law Enforcement: To Punish or Persuade’ in Peter 
Sankoff, Steven White and Celeste Black (eds), Animal Law in Australasia: Continuing the Dialogue 
(Federation Press, 2nd ed, 2013) 183, 191. 
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First, DAF (Qld) cannot credibly claim to be focussed on transparency and 

accountability in animal protection.  Basic information on animal protection activities is 

not routinely made public (eg number of complaints, details of AWDs issued, 

prosecutions, outcomes etc).  Some of the information for this study could only be 

obtained through a freedom of information application.  The limited data provided in 

response suggests that the number of complaints investigated by DAF (Qld) has 

increased significantly over the past decade.  However, DAF (Qld) prosecutes very few 

cases at all concerning commercial farm animals, with the number dwindling to less 

than one a year on average over the past few years.  Although AWDs are used by 

inspectors, no data is available on the extent to which they are used, annual trends, 

follow up monitoring and so on.   

 

Following directly from this first point, there is a deeper problem with information 

gathering and reporting.  The IT system currently used by Biosecurity Queensland 

within DAF (Qld) is not capable of generating aggregated data for animal welfare.  This 

means that very limited information is available about the aggregate outcomes of 

compliance activities.  The ability to assess trends in compliance outcomes and 

enforcement within and across different farm animal sectors, and over time, is 

compromised.  Some feedback is provided by inspectors, but this is not systematic.  

Collectively, this lack of basic information must seriously undermine the capacity of 

DAF (Qld) to plan and execute an informed approach to compliance monitoring and 

enforcement.  DAF (Qld) acknowledged that it pursues a reactive, complaints-driven 

approach. 

 

Third, there is no routine public disclosure of the resources available to DAF (Qld) to 

engage in animal protection activities.  This study obtained data showing very limited 

funding of centralised policy-making areas and declining inspectorial resources on the 

ground.  Chapter 4 estimated that full-time equivalent managerial and policy staff 

probably numbers less than 10, perhaps significantly so, spread across all animal 

sectors.  This means that staff time available to address farm animal protection 

specifically must be very limited.  Chapter 4 also showed that since 2001 there has been 

a substantial decline in DAF (Qld) inspectorial staffing directed to animal welfare. 
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Overall, the serious lack of personnel, expertise, and infrastructure is highly suggestive 

of a lack of any strategic approach to compliance monitoring and enforcement, with a 

reactive, complaints-driven system operating by default.  Although more research is 

required in this area, it seems likely that inadequate resourcing contributes to a 

defensive departmental culture, expressed as a lack of routine public disclosure of 

animal protection activities and a docile approach to compliance monitoring and 

enforcement.  Resource constraints suggest there is no capacity to gather, record and use 

information in a systematic way (for example in developing strategic approaches to 

compliance monitoring and enforcement), no capacity to be proactive, and only limited 

means to employ a ‘big stick’ (ie prosecution) where necessary.  A lack of resources 

also reinforces concerns about the viability of a national approach to animal protection 

standard-setting when the federal Government has absented itself from a leadership role, 

and one of the larger and key farming states is so bereft of capacity.  There is, in short, 

some evidence of a significant retreat of the state from the field of farm animal 

protection regulation in Queensland, but more through government neglect than the 

outcome of any sophisticated planning and strategic decision-making.30 

 

VI DRAWING A LINE BETWEEN COMPANION AND FARM ANIMALS 

 

The last of my research questions concerned the key differences in the regulatory 

standards for the protection of companion and farm animals and how these differences 

might be rationalised.  This study shows that in Queensland companion and farm animal 

protection respectively reflect two distinct regulatory regimes, across standards, 

                                                            
30 Grabosky, above n 25 at 115, highlights the ideological character of the retreat of the regulatory state in 
developed and developing countries, but notes both a lack of willingness and of capacity in developing 
countries to address a range of public goods.  Although government approaches to animal protection, 
expressed in Queensland through the work of DAF (Qld), may reflect a developed nation acting ‘to avoid 
antagonizing commercial interests’ (at 115), DAF (Qld)’s approach might also be characterised as taking 
a developing nation approach to animal protection.  At a national level, World Animal Protection (WPA), 
a long-established and respected animal protection NGO, recently ranked Australia at level C in an 
assessment of how well legislation protects animals (on a scale of A to G, averaged across a number of 
criteria).  This was comparable to Malaysia and India (although, it must be said, ahead of the United 
States and Canada): see WPA, Animal Protection Index Indicators: Australia (November 2014) 
http://api.worldanimalprotection.org/sites/default/files/api_australia_report_0.pdf>.  The assessment 
positively apprises measures occurring under the AAWS, although marks Australia down for the more 
recent withdrawal of funding.  For information on other countries see WPA, Review [of] Animal Welfare 
Standards around the World <http://www.worldanimalprotection.org/our-work/help-protect-animals-
globally/review-animal-welfare-standards-around-world>. 

http://api.worldanimalprotection.org/sites/default/files/api_australia_report_0.pdf
http://www.worldanimalprotection.org/our-work/help-protect-animals-globally/review-animal-welfare-standards-around-world
http://www.worldanimalprotection.org/our-work/help-protect-animals-globally/review-animal-welfare-standards-around-world
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standard-setting, compliance monitoring and enforcement.  Both are pluralistic, in the 

sense that state and non-state actors play significant roles in each sector and, in the case 

of the farm animal protection regime, non-state standards and enforcement may be 

significant.  The companion animal protection regime is marked by broadly expressed, 

general duty standards; relatively few institutional actors; little formal activity in 

standard-setting but a higher level of political parliamentary attention reflected in 

policies of penalty escalation; and more active engagement in compliance-related 

activities and enforcement.  The farm animal area is the converse of this, characterised 

by the use of more detailed codes of practice reflecting a range of standard types; a 

much wider range of institutional actors; more elaborate standard-setting processes 

conducted in a non-parliamentary setting; and, in the case of DAF (Qld), passive and 

highly limited engagement in compliance monitoring and enforcement. 

 

How can the different approaches to companion and farm animal protection be 

rationalised?  The normative basis for protection of both categories of animal, as 

discussed earlier in this chapter, is an ethic of humaneness.  The flexibility of this ethic, 

though, admits differential levels of protection for each category.  This is possible 

despite animals in both categories sharing broadly similar levels of sentience and 

cognitive ability (they might even be the same animal when, for instance, a rescued 

farm animal becomes a companion animal).  The limits of the protective realm of the 

ethic are set by the nature of the human interests at stake in the way animals are used, 

rather than the inherent characteristics of the animals concerned.31   

 

Chapter 5 canvassed sociological perspectives on how contemporary Australians, 

including Queenslanders, conceptualise their companion animals.  An overwhelming 

majority of households regard their companion animal as a member of the family.  This 

                                                            
31 As Garner states ‘whether or not it is justifiable ethically to inflict suffering on an animal depends first 
and foremost . . . on the purpose for which the animal is being used.  According to the animal welfare 
ethic, however, there is no inconsistency here . . . the reason why we dote on our companion animals, and 
the law will take action against us if we do not, is because no purpose is served by inflicting suffering on 
them.  Indeed, the purpose of keeping companion animals is precisely not to inflict suffering on them.  
Rather, the purpose is to provide us with company that aids our psychological and physical well-being.  
This discrepancy can only be alleviated if we dispense with animal welfare as the dominant ethical 
discourse’: Robert Garner, A Theory of Justice for Animals: Animal Rights in a Nonideal World (Oxford 
University Press, 2013) 91. 
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status is expressed in various ways, including through the inclusion of animals in 

private spaces of the home.  By contrast, farm animals are experienced as (live)stock, or 

commodities, as explored in Chapter 6.  For most Australians they exist as food in 

plastic wrappers sold primarily at supermarkets.  Animal products such as milk, eggs 

and cheese, as well as clothing garments, shoes and a vast array of other products, are, 

in the commercial marketplace, similarly distant from their origins.  For farmers and 

retailers, animals matter, above all else, as a source of profit. 

 

However, this study also shows that problems of commodification and relinquishment 

undermine a straight-forward understanding of companion animals only as family, 

given ‘market failures’ such as oversupply, relinquishment and puppy farming.  On the 

other hand, various public exposés and other public awareness campaigns by animal 

protection NGOs have vividly demonstrated the suffering experienced by farm animals 

as sentient creatures, spurring limited action by industry and retailers to address societal 

discontent with some farm practices.  The available evidence shows increasing 

consumer concern with the treatment of farm animals, coupled with an expectation that 

government should be acting to protect the interests of farm animals.     

 

In summary, in this study I have argued that the protection of companion and farm 

animals is distinct, despite a nominally singular legislative regime.  Different standards, 

standard-setting processes, compliance monitoring and enforcement apply to each 

category.  Generally, companion animals are more rigorously protected than farm 

animals.  This is ethically indefensible given their shared sentiency and cognitive 

abilities, even if it can be rationalised on the basis of the ‘family’ status of companion 

animals, and the strictly commodified status of farm animals. 

 

VII POSSIBLE REFORMS AND FUTURE RESEARCH 

 

The purpose of this part is to canvas possible responses to some of the inadequacies in 

animal protection regulation in Queensland highlighted in this study, and summarised in 

Parts II to VI of this chapter.  The first section of this part addresses the issue of re-

framing the purposes of animal protection regulation, particularly for farm animals, 

drawing on Parker’s work on responsive and reflexive law.  At the outset of this chapter 



Chapter 8: Standards and Standard-Setting in Companion and Farm Animal 
Protection in Queensland: Conclusions and Future Directions 

 
 

302 
 

I identified the conflicting regulatory goals embedded in the objectives section of the 

ACP Act (Qld), expressed as the need to balance the protection of animals with the 

interests of those whose livelihood depends on animals.  This study shows that recent 

efforts to change standard-setting processes in animal protection have sidestepped these 

conflicting goals, focussing on procedural reform at the expense of content.  I argue that 

closer attention to the latter through more inclusive decision-making is necessary to 

correct this imbalance. 

 

Along the way, this part identifies suggested areas for future research in animal 

protection regulation, an admittedly open field given the relative dearth of field work 

research to date.  In particular, empirical work on implementation of animal protection 

regulation is required to complement basic improvements in areas such as information 

gathering and transparency, addressed below.  For example, participant observation and 

analysis of compliance monitoring and enforcement, including the daily routines and 

challenges of inspectorial staff, is essential to choosing and implementing well-

informed and viable regulatory strategies to improve protection.  

 

A Reframing Regulatory Objectives 

 

A necessary starting point for reforming animal protection in Queensland is to reframe 

the normative assumptions underpinning the regulatory system.  As Feaver and Sheehy 

suggest: 

 
At its core, regulation will be ineffective because of poor normative policy choices, poor positive 

design choices, or some combination of both.  The normative dimension of a regulatory system 

is the sum of the many policy choices made in formulating a response to some issue or problem.  

These policy choices include acknowledging that a problem exists, making a decision to regulate 

that problem and choosing the measures that ‘should’ be put in place to resolve it.  The outcome 

of these choices is a plan or strategy that informs the design of the positive legal architecture of a 

regulatory system.32 

 

                                                            
32 Feaver and Sheehy, above n 4, 962. 
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In Chapter 3 I argued that the task of understanding the extent of our obligations to 

animals is not primarily a legal question.  The law embeds an ethic of humaneness.  

This ethic, though, is unconvincing as a principle for governing our obligations to 

animals.  It was robust enough to underpin the passage of the first, limited animal 

protection legislation in the early 19th century, targeted at the worst public abuses of 

animals.  Today, though, this ethic limits rather than enhances the possibilities for an 

enlarged conception of animal protection.  It may still have some relevance in a 

companion animal context, to the extent that it supports prohibition of gratuitous cruelty 

or cruelty where there is no corresponding social gain.  However, as this study shows, 

where the economic stakes are high, such as in the exploitation of farm animals for 

commercial return, animal protection is at its weakest.  Chapter 3 canvassed a range of 

alternative ways to think about our obligations to animals, without prescribing a 

particular approach.  How, though, could any of these be reflected in approaches to 

regulation of animal protection that might lead to more just outcomes for animals?  This 

study has shown that the regulatory regimes for companion and farm animal protection 

are pluralistic and, especially in the case of farm animal protection, decentred.  Despite 

this decentring, the sectoral interests of the farming industry dominate, largely 

paralleling the interests of agriculture departments – federal and state – in promoting 

profitable agricultural sectors.  In this context, a path forward can be found in a 

consideration of the responsive and reflexive nature of animal protection law and, 

especially, of whether correcting the balance between the two might serve to open up 

animal protection to a wider range of values.   

 

The notions of responsive and reflexive law reflect different conceptions of the role of 

law in giving effect to social values.  Parker suggests that responsive law is tied to the 

political process and political deliberation, through which substantive policy goals are 

determined.33  This political deliberation sets ‘the law’s purposes, its goals, values and 

principles’.34  These principles are put into practice in ‘a flexible and participatory 

manner’, consistent with a pluralised regulatory space.35  It ‘expects plural actors and 

institutions . . . to learn and [to] correct themselves’.36  By contrast, reflexive law is 

                                                            
33 Christine Parker, ‘The Pluralization of Regulation’ (2008) 9 Theoretical Inquiries in Law 349, 357. 
34 Ibid. 
35 Ibid. 
36 Ibid. 
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sceptical about the law as a vehicle for expressing shared values, and instead sees the 

role of law as being ‘to catalyze the processes of self-regulation by which other 

individuals, organizations, and social systems coordinate themselves with the rest of the 

world’.37  At the risk of oversimplification, responsive law is concerned with identifying 

substantive values, promulgating these through law and applying them in a participatory 

way.  Reflexive law is concerned with processes for bringing different communities of 

interest (or ‘systems’) into dialogue, emphasising disclosure and audit, and allowing for 

a (legally) non-prescriptive weighing of interests. 

 

Parker warns of the risks which arise where one or other of the responsive or reflexive 

approaches dominate.  Responsive approaches may ‘assume that political deliberation 

over principles of justice is possible without explaining how to create it’, which ‘seems 

to be . . . fatally flawed, even potentially oppressive’.38  On the other hand: 

 
if responsive law can be criticized for being overly imperialistic in its vision of law embodying 

values that can ultimately be foisted onto plural groups, reflexive law seems insufficiently 

cognizant of the ugly reality of pluralism, and too naive about the possibility that a consensus on 

values might emerge from processes of deliberation.39 
 

The evidence of this study suggests that farm animal protection has become overly 

reflexive.  The AAWS, and in particular the standard-setting processes occurring under 

it, marked a step forward from previous processes, seeking to bring together a range of 

parties, and to be more transparent (if not always succeeding).  Further, even while the 

loss of a nationally consistent approach to standard-setting can be lamented, too little 

attention has been focussed on whether the outcomes were in fact desirable.  By 

exempting farm practices from the overriding statutory duties embodied in ss 17 and 18 

of the ACP Act (Qld), and the substantive values they represent, the procedural exercise 

of standards development has been left to fill the void.  In the absence of those 

                                                            
37 Ibid 358. 
38 Ibid 359. 
39 Ibid 360.  Parker goes on to point out that there is ‘a danger that pluralization of law will occur via a 
purely reflexive, process-oriented law that neither sets substantive values nor even requires plural 
regulatory orderings to live up to any outward-looking, inclusive substantive values and goals’: at 368.  
Importantly, ‘[w]e need to be cautious about advocating an ideal of law that takes no responsibility for 
promulgating substantive values and is only concerned with processes connecting with other processes – 
law should be about processes for articulating substantive outcomes’: at 368. 
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overriding values, though, the managerial nature of the standards development process 

means that the social value of animal protection is subordinated to market processes.40  

Appeals to the ‘objectivity’ of regulatory impact statement (RIS) processes and AWS 

research, canvassed in Chapter 6, fit seamlessly with this reflexive orientation.41  They 

seek to paper over the assumptions inherent in these activities (including assumptions 

about the reform options which can be considered viable and, in particular, the 

assumption that animal interests must routinely be sacrificed where cost demands this).  

The outcome in farm animal protection provides a cogent example of the general 

concern identified by Parker, that reliance on proceduralism ‘may leave too many gaps 

and too much room for interpretation, in a context where some interests are more equal 

than others, and relevant social values are heavily contested’.42 

 

On the other hand, in a companion animal context, the continued application of ss 17 

and 18 of the ACP Act (Qld), and the supporting regulatory regime, is consistent with a 

responsive approach to law, reflecting substantive values arrived at through political 

deliberation.  These values are not oppressive, in the sense which Parker suggests, given 

a relatively high degree of ‘values agreement’ in the area of companion animal 

protection.  However, there is arguably a lack of reflexivity in this area of the law in 

Queensland.  There is scope for greater proceduralism in the governance of companion 

animal protection, something implicitly recognised in the halting efforts of the AAWS 

to address nationally consistent standards for companion animal protection. 

 

In arguing for a balance in responsive and reflexive law, Parker states that: 

 

                                                            
40 Ibid 360. 
41 Yeates et al argue that ‘[p]hilosophical vestiges of positivism and modernism can even allow policy-
makers to claim that decisions are removed from any moral or emotional decision-making, and therefore 
beyond controversy . . . this effectively allows policy-makers to transfer some responsibility for their 
decisions onto animal welfare science . . . However, a narrow focus on animal welfare science as an 
exclusive source of insight can lead to the subordination or exclusion of other perspectives which could 
be valuable.  In extreme cases, a reliance on animal welfare science may lead to other insights being 
completely excluded’: James Yeates, Helena Röcklinsberg and Mickey Gjerris, ‘Is Welfare all that 
Matters? A Discussion of What Should be included in Policy-making regarding Animals’ (2011) 20 
Animal Welfare 423, 427.  Similar observations could be made about the economic perspectives 
underpinning RIS processes.  See also Haines and Gurney, above n 8, 374. 
42 Parker, above n 33, 368.   
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If law is to be pluralized, it must be both reflexive and responsive – it must be aimed at 

catalyzing processes of social coordination for people to agree on values – but it must also take 

up these values and apply them to the processes in order to make participation in these processes 

of deliberation possible in the first place and to critique their outcomes and not just the processes 

themselves.43 

 

The values which might emerge from better balancing the responsiveness and 

reflexivity of animal protection regulation are an open book.  They could conceivably 

require better enforcement of existing protections for animals, for example through 

measures broadening standing rules.  They might go much further though, requiring, for 

example, a modification or re-consideration of the prevailing property status of animals.  

The important point is that the unbalanced nature of prevailing standard-setting 

processes, particularly for farm animals, does not allow for any consideration of the 

sorts of values canvassed in Chapter 3, which extend beyond a limited, instrumental 

ethic of humaneness.      

 

B Enhancing Responsive and Reflexive Animal Protection in Queensland 

 

In order to achieve a better balance between responsive and reflexive animal protection 

regulation in Queensland a number of changes to existing standards and/or standard-

setting processes should be contemplated.  The suggestions made here are intended to 

be indicative, rather than comprehensive.  They are loosely grouped according to the 

three core, overlapping aspects of regulation identified by Black: identifying problems 

and goals/setting standards; gathering information; and modifying behaviour.44 

 

1 Identifying Goals/Setting Standards 

 

(a) Removing Offence Exemption 

 

At the normative level, the blanket exemption from the standards in ss 17 and 18 of the 

ACP Act (Qld) for farmers engaging in animal practices which comply with a code of 

                                                            
43 Ibid (emphasis in original). 
44 Julia Black, ‘Enrolling Actors in Regulatory Systems: Examples from UK Financial Services 
Regulation’ [2003] Public Law 63, 67. 
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practice should be removed.  There would appear to be generally high public acceptance 

of these legislative standards in a companion animal context.  There is no rational, 

defensible reason for this exemption in a farm animal context, other than that it allows 

for the continuation of some profit-maximising animal husbandry practices which might 

otherwise breach these standards.  Put another way, the problem being regulated needs 

to be understood as the protection of animals, and not the promotion of profitable farm 

industries.  The practical consequence of such a step would be to draw the qualified 

language of ss 17 and 18 into sharper relief (ie the meaning of terms such as 

‘reasonable’, ‘necessary’, and ‘justified’).  It may also have the effect of placing the 

onus on those who would wish to continue harmful animal husbandry practices to 

justify this, rather than the continuation of such practices being assumed.  These are 

matters which could be addressed in a standards-development process, though, 

providing guidance for regulators, members of the regulated community, the courts and 

the broader community (although the way in which this occurs will be dependent on the 

inclusiveness of the process, discussed below in section C). 

 

A proactive regulator could address issues of uncertainty as to the ‘reasonableness’ of 

some practices through presumptively banning practices which are clearly harmful to 

animals, are ethically indefensible and for which there exists a strong public mandate 

for reform.  For example, in 2014 the ACT prohibited the use of battery cages,45 sow 

stalls46 and beak removal or trimming of chickens.47 

 

(b) Preserving Animal Protection Breaches as Criminal Offences 

 

Implicit in the argument made in sub-section (a) is a rejection of a predominantly 

administrative approach to regulation of farm animal protection.  Advocates of such an 

                                                            
45 Animal Welfare Act 1992 (ACT) s 9A. 
46 Animal Welfare Act 1992 (ACT) s 9B. 
47 Animal Welfare Act 1992 (ACT) s 9C.  It should be observed that ‘the move was more symbolic than 
practical as there is only one commercial egg producer and no pig farming operations within the 
Territory’: Jed Goodfellow, ‘Regulatory Capture and the Welfare of Farm Animals in Australia’ in 
Deborah Cao and Steven White (eds), Animal Law and Welfare: International Perspectives (Springer 
International, 2016) 195, 203.  However, Goodfellow points out that sow stalls and battery cages have 
been banned or are being phased out in the European Union and New Zealand.  See also Parker, 
Brunswick and Kotey, above n 26 at 183, arguing that definitional disputes around the meaning of a 
standard can distract regulators from the need to simply prohibit some practices.  
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approach argue that farm animal welfare should be removed entirely from the current 

(largely nominal) criminal setting.  The criminal standard of cruelty would be replaced 

by a system of ‘traffic fine’ sanctions.48  For example, Potard suggests that ‘[f]arm 

animal welfare and animal cruelty are different issues, and need to be dealt with using 

different policy measures’, referring approvingly to jurisdictions ‘leaving animal cruelty 

to the civil code and civil enforcement system, and dealing with animal welfare within 

the agricultural or biosecurity policy framework’.49  Apart from overlooking the 

censoring role of criminal law in this context, such an approach misconceives the link 

between regulation of animal welfare and cruelty.   First, it reflects an argument which 

is sustainable only by distorting common-sense conceptions of cruelty as the infliction 

of deliberate pain or suffering (so, for example, beak removal or trimming of beaks in 

chicks without analgesia is deliberate and causes pain).  The issue of whether the harm 

imposed is sadistic or ameliorative is irrelevant if it is, for example, the decision to 

engage in intensive farming which creates the need for the harmful animal husbandry 

procedure in the first place.  Second, grounding a distinction between adverse animal 

welfare and cruelty in notions of intention to harm overlooks the fact that some cruelty 

prohibitions, including s 18 of the ACP Act (Qld), operate as strict liability offences, so 

that intent is not relevant. 

 

2 Gathering Information 

 

(a) Agency Collection and Publication of Information about Animal Protection 

Activities  

 

At the process level, there are a number of potential changes which should be 

considered.  The first centres on the importance of gathering information about existing 

regulation.  As Black points out, ‘[f]or identifying goals and setting standards, for 

example, there is a high need for information about existing practices, events that are 

                                                            
48 Goodfellow characterises such an approach as suggesting that ‘breaches of animal welfare standards 
are no different to typical regulatory rule violations; simple “side-effects” of business operations’: above 
n 29, 204. 
49 Potard, above n 20, 78.  Potard suggests that ‘[a]n act is cruel towards an animal when it is expressly 
done with the aim of causing pain or occurs by neglect.  A farmer or livestock manager keeping layer 
hens in cages compliant with existing standards cannot be compared to a bookmaker organising 
bullbaiting or to a cruel individual neglecting a pet while on holidays’: at 78. 
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likely to require a regulatory response, and likely future trends’.50  In the area of 

companion animal protection, it would appear that RSPCA Queensland is collecting, 

analysing and, to a limited extent, publishing information about current practices.  A 

form of meta-regulation is being practised, with RSPCA Queensland engaging in the 

primary compliance monitoring and enforcement activities, overseen by DAF (Qld).  It 

is unclear what use DAF (Qld) is making of information reported to it by RSPCA 

Queensland.  Scope exists for greater public disclosure of RSPCA Queensland’s animal 

protection activities (eg the use of AWDs and compliance checking, the extent to which 

prohibition orders are sought and granted, and so on).  As well, though, greater public 

information is required about how DAF (Qld) uses information reported to it by RSPCA 

Queensland, including whether and how it is used to improve planning, compliance 

monitoring and enforcement.     

 

In the area of farm animal protection, there are significant shortcomings in information 

collection and aggregation, undermining effective regulatory planning and analysis.  

Information collected by other agencies as part of private standard-setting schemes, for 

instance by RSPCA Australia, is not publicly available or shared with government 

agencies.  While DAF (Qld) has the strategic position and authority to collect 

information, capacity is lacking in other important ways: 

 
expertise is needed to be able to know what information to seek and to be able to understand it 

once found.  The need for financial resources will vary with the information gathering strategies 

used: proactive information gathering is far more costly than reactive processes, for example.  

Finally, actors need to have the organisational capacity to consolidate and evaluate the 

information received.51 

 

It may also be the case that DAF (Qld) lacks the willingness, and perhaps the ability, to 

use those resources it does possess, such as its strategic position and legal legitimacy.52  

Reporting obligations need to be taken more seriously.  The absence or withholding of 

information is undemocratic and likely to invite public suspicion about the commitment 

                                                            
50 Black, above n 44, 81. 
51 Black, ibid 74. 
52 For a discussion of different types of regulatory resources see Black, ibid 72-8. 
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of the key regulatory agency and of industry to properly address animal protection.53  

Information about DAF (Qld)’s animal protection activities should be included in 

annual reports or other publicly available departmental documents.  This is a basic 

accountability obligation, allowing insight into the activities undertaken (or not) by 

DAF (Qld).  It could also provide leverage for extra resources, given that financial and 

other constraints causing significant gaps in data aggregation and analysis would be 

regularly, publicly exposed. 

 

(b) Commissioning and Funding of AWS Research 

 

One of the important features of the AAWS, and the associated effort to develop 

nationally consistent standards and guidelines, was an increased focus on information-

gathering, including through public consultation, and the use of RIS processes.  These 

aspects of standards development for farm animal protection were an improvement on 

previous approaches, but not without their problems, as discussed above.  However, a 

key problem with information gathering remains the way AWS research is generated 

and used.  Expert AWS research is an important information resource in developing 

standards and guidelines, given ‘[e]xpertise is necessary to facilitate targeting of 

standards and anticipation of consequences, and there is a high need for authority and 

legitimacy for the standards to be accepted by the regulatory and the wider 

community’.54  However, prevailing AWS research in Australia, including that used in 

the standards development process, is beset by perceptions of bias, conflicts of interest, 

and industry control over the issues addressed and the reporting of research outcomes.  

This is despite most research being 50% funded by government, including through 

cooperative research centres. 

 

The revised standards development process did not take up a prior review 

recommendation that an ‘independent Animal Welfare Science Review be carried out as 

                                                            
53 In evidence to the Senate Standing Committee on Rural and Regional Affairs and Transport, the 
Deputy Secretary of the Department of Agriculture and Water Resources (Cth) stated that ‘unless the 
Australian community knows that in the great majority of cases animal welfare is being looked after – if 
that is not nurtured – the community will lose faith in the ability of the industry to do that’: Evidence to 
Senate Standing Committee on Rural and Regional Affairs and Transport, Parliament of Australia, 
Canberra, 14 September 2015, 21 (Phillip Glyde, Deputy Secretary, Department of Agriculture). 
54 Black, above n 44, 74. 
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the first step in developing an Australian Standard for Animal Welfare and be 

appropriately funded’.55  More recently, prominent AWS researchers continue to argue 

the need for outsourcing of research to an independent body,56 as do farm industry 

policy advisors.57  Experience from other jurisdictions may provide a useful model.  For 

example, the European Food Safety Authority (EFSA) includes a Panel on Animal 

Health and Animal Welfare (AHAW).  The Panel ‘provides independent scientific 

advice on all aspects of animal diseases and animal welfare.  Its work chiefly concerns 

food producing animals, including fish’.58  Importantly, the Panel ‘carries out its work 

either in response to requests for scientific advice from risk managers or on its own 

initiative’.59 

 

A review of AWS research should be mandatory for each new set of standards, 

independent (in the sense that the agenda for the research is not determined by industry) 

and panel-based.  Research commissioned through the development process should be 

peer-reviewed, and not used primarily to shore up questionable existing animal 

husbandry practices.  Where government funding is used, the relevant funding agency is 

well-placed to impose conditions on grant money, including as to quality expectations 

and reporting obligations.  Finally, while recognising the benefits that AWS research 

may provide in policy-making, the limitations of such research should also be 

acknowledged: 

 
An over-reliance on animal welfare science can make policy-making partially or completely 

disregard other insights that could be potentially valuable . . . Consequently, policy-makers need 

to utilise and balance insights from social sciences, economics, environmental science and legal 

analysis, alongside the insights from animal welfare science.60   

 

                                                            
55 Neumann Report, above n 22, 32.  
56 Clive Phillips and Carol Petherick, ‘The Ethics of a Co-regulatory Model for Farm Animal Welfare 
Research’ (2015) 28 Journal of Agricultural and Environmental Ethics 127. 
57 Potard advocates an independent scientific advisory panel for standards development: above n 20, 80.  
Otherwise, though, he argues for a continuation of the existing industry-government nexus in research, 
enhanced by better ‘communication’ with industry broadly and the public: at 84. 
58 EFSA, About the AHAW Panel <http://www.efsa.europa.eu/en/ahaw/aboutahaw>.  
59 Ibid (emphasis added).  
60 Yeates, Röcklinsberg and Gjerris, above n 41, 427. 

http://www.efsa.europa.eu/en/ahaw/aboutahaw
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It is important to acknowledge the greater demands of such an approach for policy-

makers, since it forces them to ‘do their jobs’, rather than ‘devolving responsibility for 

policies onto animal welfare science or scientists’.61 

 

3 Modifying Behaviour 

 

(a) Defining Expectations for Companion Animal Care and Understanding Animal 

Abuse 

 

The third aspect of regulation identified by Black is behaviour modification.  In a 

companion animal context, cruelty and duty of care complaints continue to increase on a 

year-by-year basis.  The main area of policy innovation relevant to companion animals 

under the ACP Act (Qld) has been penalty escalation, discussed in Part IV above.  Given 

the limited effectiveness of penalty escalation as a means of addressing the drivers of 

cruelty, it appears important to implement other measures.  One of these could be the 

development and dissemination of standards and guidelines for the keeping of 

companion animals.  They could serve to unify the disparate and uneven information 

currently available on good practice in the keeping of companion animals.  Excellent 

models exist in other Australian jurisdictions62 and New Zealand.63  The potential exists 

for a national approach to standard-setting in this area, as reflected in the preliminary 

work of the now-aborted AAWS Companion Animal Taskforce, discussed in Chapter 5. 

 

To the extent that animal overpopulation is a contributor to animal cruelty or breaches 

of duty of care, a range of measures may be possible.  These could include 

demonstration of basic competence in caring for animals as a prerequisite for 

ownership64, tighter regulation of supply (such as making the current voluntary Pet 

                                                            
61 Ibid 428. 
62 See, eg, Animal Welfare (Welfare of Cats in the ACT) Code of Practice 2007 and Animal Welfare 
(Welfare of Dogs in the ACT) Code of Practice 2010: see <http://www.legislation.act.gov.au/a/1992-
45/di.asp>. 
63 Animal Welfare (Dogs) Code of Welfare 2010 (NZ) and Animal Welfare (Companion Cats) Code of 
Welfare 2007 (NZ): see Ministry for Primary Industries, Codes of Welfare (New Zealand) 
<https://www.mpi.govt.nz/protection-and-response/animal-welfare/codes-of-welfare/>.  
64 See, eg, Bernard Rollin and Michael Rollin, ‘Dogmatisms and Catechisms - Ethics and Companion 
Animals’ (2001) 14 Anthrozoös 4.   

http://www.legislation.act.gov.au/a/1992-45/di.asp
http://www.legislation.act.gov.au/a/1992-45/di.asp
https://www.mpi.govt.nz/protection-and-response/animal-welfare/codes-of-welfare/
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Shop Code65 mandatory or restricting the sale of animals through pet shops)66 and 

tighter regulation of the relinquishment of animals, including the circumstances in 

which animal shelters or veterinarians can euthanase animals.67 

 

In order to better understand animal abuse, expertise in disciplines such as criminology, 

sociology, social work and others could be utilised.  Relevant research in these areas  

could also assist with developing crime reduction strategies.68 

 

(b) Assessing and Building Regulatory Capacity 

 

In the area of farm animal protection, even a reformed delegated standard-setting 

process may continue to serve the interests of the status quo if there is no real prospect 

of enforcement in a self-regulatory environment.  As Scott suggests: 

 
The processes by which broad standards are made may be more inclusive of regulated bodies, 

and consequently secure greater co-operation in their enforcement . . . the challenge is to find 

ways to balance the potential for voluntary standard-setting and self-regulation with the credible 

commitment of the state to act where such processes fail or are unlikely to succeed.69 

 

This is particularly significant in an animal protection context, since animals cannot 

advocate or raise concerns on their own behalf.  The preliminary findings of this study 

concerning compliance monitoring and enforcement suggest that no such balance is 

being realised or, at the very least, it is very difficult to discern a commitment by DAF 

                                                            
65 DAF (Qld), Queensland Code of Practice for Pet Shops (DAFF (Qld), 2008) 
<https://www.daf.qld.gov.au/animal-industries/welfare-and-ethics/animal-welfare/about-the-pet-shop-
code>. 
66 This was proposed, unsuccessfully, in NSW: see Animals (Regulation of Sale) Bill 2008 (NSW).  
These and a range of other measures are addressed in depth in Steven White, ‘Companion Animals: 
Members of the Family or Legally Discarded Objects’ (2009) 32 University of New South Wales Law 
Journal 852.  
67 See Chapter 5 at 165. 
68 See, eg, Catherine Tiplady, Animal Abuse: Helping Animals and People (CABI, 2013); Clifton P 
Flynn, Understanding Animal Abuse: A Sociological Analysis (Lantern, 2012); Linda Merz-Perez, 
Kathleen M Heide and Ira J Silverman, ‘Childhood Cruelty to Animals and Subsequent Violence against 
Humans’ in Clifton P Flynn (ed), Social Creatures: A Human and Animal Studies Reader (Lantern, 2008) 
190; and James Garbarino, ‘Protecting Children and Animals from Abuse: A Trans-Species Concept of 
Caring’ in Susan J Armstrong and Richard G Botzler (eds), The Animal Ethics Reader (Routledge, 2nd ed, 
2008) 561-3. 
69 Colin Scott, ‘Analysing Regulatory Space: Fragmented Resources and Institutional Design’ [2001] 
Public Law 329, 341-2. 

https://www.daf.qld.gov.au/animal-industries/welfare-and-ethics/animal-welfare/about-the-pet-shop-code
https://www.daf.qld.gov.au/animal-industries/welfare-and-ethics/animal-welfare/about-the-pet-shop-code
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(Qld) to ‘act where such processes fail or are unlikely to succeed’.  This may reflect the 

laxity of the standards currently in place,70 a lack of resources, or a lack of political will 

on the part of the regulator, consistent with regulatory capture (see below).  Perhaps 

most likely, a combination of all three are present. 

 

Given capacity constraints in relation to information-gathering, analysis and oversight, a 

regulatory strategy built around co-regulation is not currently viable in a farm animal 

context in Queensland.  As Black points out, ‘a high organisational capacity is required 

for process based regulation and strategies of meta-regulation’.71   Apart from questions 

about the capacity of the state regulator, the organisational capacity of corporate 

farming operations to participate in these forms of regulation is not clearly 

demonstrated.  The issue here is ‘the capacity of an organisation to regulate its own 

internal affairs, and thus for the organisation itself and for those actors charged with 

regulatory functions within it (including management functions) to have the resources . . 

. and to deploy them within their organisation’.72  Some evidence of capacity is 

provided by the implementation of standards under the RSPCA Approved Farming 

Scheme at the insistence of the large supermarket retailers.  However, there is little 

public disclosure of compliance activities and outcomes, as suggested above.  This is a 

key area requiring further research, perhaps as part of an implementation study 

exploring the way in which compliance monitoring and enforcement are currently 

occurring on the ground.  

 

C Enrolling Regulatory Actors 

 

Cutting across standards identification, information gathering and behaviour 

modification is the issue of which actors should be engaged in the regulatory process 

and what functions they can perform.  Companion and farm animal protection are 

marked by distinct regulatory actors in Queensland, although a small number of key 

actors traverse both regimes. 

                                                            
70 For the suggestion by DAF (Qld) that many complaints about farm animal treatment are based on 
misconceptions about existing standards (ie complainants wrongly assume a higher degree of protection is 
available to farm animals than is actually provided under the standards) see Chapter 7 at 262-3. 
71 Black, above n 44, 82. 
72 Ibid 78. 
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1 Companion Animal Protection Regulatory Actors 

 

DAF (Qld) and RSPCA Queensland are the central actors in the companion animal 

protection regime.  RSPCA Queensland is, in effect, enrolled by DAF (Qld) to perform 

the role of compliance monitoring and enforcement, formalised through the 

appointment of inspectors under delegated legislation and entry into a Memorandum of 

Understanding.  The enrolment of RSPCA Queensland brings considerable resources, 

including financial resources and, crucially, legitimacy and authority.  An important 

question is whether RSPCA Queensland should continue to exercise a policing role.73  It 

is a quirk of historic circumstance that the organisation enforces criminal legislation, a 

task traditionally reserved for the state.  However, the regulatory capacities possessed 

by RSPCA Queensland, identified above, may outweigh the claims of alternative 

agencies, including DAF (Qld) and the Queensland Police Service (QPS), particularly 

given the increased professionalism of RSPCA Queensland inspectorial staff.  Again, 

this requires further research, with fieldwork employing phenomenological or 

ethnographic frameworks likely to yield important insights into compliance monitoring 

and enforcement cultures and practices. 

 

If a national approach to standard-setting for companion animal protection was pursued, 

as suggested above, other actors would need to be enrolled, particularly if national 

standards were to address issues of animal management as well as animal protection.  

For example, Animal Welfare League Queensland plays an important role in educating 

individuals about the responsibilities of companion animal ownership, as well as being 

expert in addressing companion animal overpopulation.  The QPS may be increasingly 

significant as a source of investigative expertise, financial resources and authority given 

the recent introduction of the indictable offence of serious animal cruelty in 

                                                            
73 Mark Pearson, elected in 2015 to the NSW Parliament on a platform of animal protection (and 
therefore speaking in a NSW context, where RSPCA NSW is responsible for enforcement for companion 
and farm animal protection) stated in his inaugural speech that an ‘important issue is that the RSPCA is a 
charitable organisation.  It receives minimal Government funds and relies on legacies and donations to 
survive.  Yet it has been given the main prosecutorial and investigative powers under the Prevention of 
Cruelty to Animals Act [1979 (NSW)].  The Act is about criminal activity.  We would not want childcare 
centres in every community to be the administrative instrument for the Childcare Protection Act; that 
would be uncalled for.  The RSPCA has a long history of respect and support, and it has a function, but it 
is time to call into question whether the RSPCA should be the main administrator of the Prevention of 
Cruelty to Animals Act’: NSW, Parliamentary Debates, Legislative Council, 6 May 2015, 141 (Mark 
Pearson).  See also Chapter 4 at 112.    
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Queensland.  Researchers or research institutions could also be engaged, bringing 

expertise not only in AWS but also in areas such as sociology, social work, criminology 

and companion animal ethics. 

 

2 Farm Animal Protection Regulatory Actors 

 

A wide range of state and non-state actors have been enrolled into the farm animal 

protection regime, explored in depth in Chapter 4.  Three key regulatory actors are 

Animal Health Australia (AHA), the Department of Agriculture and Water Resources 

(DoA) (Cth)) and DAF (Qld).  AHA has played a crucial strategic role in the conversion 

of Model Codes of Practice into Standards and Guidelines, establishing key procedural 

architecture, identifying and engaging key stakeholders and managing the work of 

writing and reference groups.  The organisation has therefore played something of a 

gatekeeper role, as suggested in Chapter 4, strategically important but having no power 

to implement the standards and guidelines or to require compliance.74   

 

(a) Conflicts of Interest 

 

Although possessing expertise, delegated authority and strategic resources, AHA lacks 

legitimacy, at least for some communities.75  AHA is a consortium of mostly 

government agriculture departments and industry groups, with a commitment to 

‘maintain and increase market access for livestock and livestock products’.76  The 

orientation of AHA is therefore one which reflects market-based assumptions about the 

significance of farm animals, and forecloses consideration of alternative perspectives.   

 

The partial nature of AHA is a microcosm of the same issue which arises for the DoA 

(Cth) and DAF (Qld).  Both organisations have stated commitments to promote the 

competitiveness and profitability of farm animal industries, canvassed in Chapters 4 and 

                                                            
74 For a detailed discussion of the nature and function of gatekeepers see Black, above n 44, 70-1. 
75 Black states that ‘there may be many “legitimacy communities”, i.e. communities whose legitimacy 
criteria may be quite opposed.  Thus meeting one set of criteria (for example, dominance of industry 
practitioners over the regulatory process) will render the actor legitimate in the eyes of one community 
(the regulated), but equally illegitimate in the eyes of another (for example, consumers)’: ibid 76. 
76 AHA, About Us: Animal Health Australia – ‘Working together for Animal Health’ 
<http://www.animalhealthaustralia.com.au/about-us/>. 

http://www.animalhealthaustralia.com.au/about-us/
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6.  Their broad agenda therefore overlaps or reflects that of the farm animal industry.  

Goodfellow points out that this may not be an issue in itself, given they are acting 

according to legislative mandates in promoting agricultural industries.77  However, 

problems arise where the same agency is also responsible for pursuing a public interest 

goal that may conflict with industry goals.  At this point, ‘agencies are more inclined to 

adopt the norms and values of the industry they are designed to serve in their approach 

to the relevant conflicting public interest’.78  Drawing on the regulatory capture 

literature, Goodfellow argues that agriculture departments have adopted ‘the same 

instrumental approach to animal welfare as that advanced by the livestock industries’.79  

Although further research is required on the way standards are deployed on the ground 

and enforced by DAF (Qld), the preliminary evidence obtained through this study is 

consistent with Goodfellow’s argument. 

 

(b) Independent Animal Protection Regulatory Agency 

 

How then to address the conflicting roles of the central farm animal regulatory 

agencies?  A key conclusion of this study is that in pursuing the public interest goal of 

animal protection it is not tenable for the DoA (Cth) and AHA to be brokers in 

standard-setting processes.  Critically, by pursuing an instrumental approach to animal 

protection, as shown in this study, these agencies are incapable of ‘acknowledging that a 

problem exists [and] making a decision to regulate that problem’.80  To some extent this 

has become a moot point, with the demise of the AAWS.  However, the withdrawal of 

DoA (Cth) and uncertainty about the continuing involvement of AHA means that 

responsibility for animal protection standards development has effectively been 

devolved to state and territory agriculture departments, including DAF (Qld), 

themselves unsuitable for such a role. 

 

One possible approach would be the creation of a new agency, with primary 

responsibility for animal protection.  Ideally this agency would be a federal institution 

underpinned by national animal protection legislation, and committed to advancing the 

                                                            
77 Goodfellow, above n 47, 208 (citations omitted). 
78 Ibid. 
79 Ibid. 
80 Feaver and Sheehy, above n 4, 962. 
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public interest goal of animal protection, free of the conflicting agendas which beset 

agriculture departments.  Based on gaps or shortcomings identified in this study, key 

functions would include working cooperatively with the states and territories to 

establish national data collection and development of databases on animal protection 

activities (including sentencing outcomes), coordination of standard-setting processes, 

and management of AWS research funding.  This agency could also address another 

research gap identified in this study, the comparative lack of information about public 

attitudes to animal protection issues.  The Eurobarometer, used to regularly research 

public opinion in Europe about animal welfare, could provide a useful model, as 

discussed in Chapter 6.81  Overall, an increased focus on the gathering, analysis and 

dissemination of animal protection data would provide the basis for better-informed 

regulatory design at a state level, filling gaps in existing state data and providing 

comparative information across all state and territory jurisdictions. 

 

The suggestion that an independent animal protection agency be established is not 

novel.  For example, although advancing the position at a state-level, RSPCA Australia 

argues that ‘animal welfare legislation should be administered by a dedicated, 

independent statutory authority . . . It is critical that the Authority is provided with 

adequate funding, resources and skills to enable it to perform its functions competently 

and effectively’.82  As well, then Senator Andrew Bartlett introduced a bill in 2003 to 

establish a national animal welfare authority and a national inspection service.  It was 

re-introduced in 2005, and referred to the Senate Rural and Regional Affairs and 

Transport Committee but was cursorily dismissed by a majority of the committee.83 

 

The Australian Greens have subsequently introduced bills seeking a more active role for 

the Commonwealth, most recently the Voice for Animals (Independent Office of 

Animal Welfare) Bill 2015.  This legislation would establish an Office for Animal 

Welfare as an independent statutory body, addressing issues of live export regulation, 

                                                            
81 See Chapter 6 at 191-2. 
82 RSPCA Australia, Animal Welfare Legislation (Positon Paper H1, rev 7 January 2012) 4 
<http://kb.rspca.org.au/How-can-our-animal-welfare-laws-be-improved_503.html>.  See also 
Goodfellow, above n 47, 224-7. 
83 Andrew Bartlett, ‘Animal Welfare in a Federal System: A Federal Politician’s Perspective’ in Peter 
Sankoff and Steven White (eds), Animal Law in Australasia: A New Dialogue (Federation Press, 1st ed, 
2009) 376, 387. 

http://kb.rspca.org.au/How-can-our-animal-welfare-laws-be-improved_503.html
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but also be empowered ‘to review the work of key animal welfare committees, propose 

reforms to animal welfare legislation and standards and advise the Commonwealth on 

harmonisation of animal welfare laws of the Commonwealth, States and Territories’.84  

The Bill would also re-establish the AAWS.  In an outcome harking back to the 

experience in 2005, however, the Bill was referred to the Senate Standing Committee on 

Rural and Regional Affairs and Transport and perfunctorily dismissed.85 

 

For an initiative of this nature to succeed the support of at least one of the major 

political parties is required.  A shift in this direction occurred in December 2011.  The 

Australian Labor Party (ALP) modified its party platform to endorse the creation ‘at a 

federal level of an independent Office of Animal Welfare to monitor, investigate and be 

able to make recommendations to government regarding matters impacting on animal 

welfare across all areas of animal use’.86  In July 2013, while in government, the ALP 

proposed the introduction of an Inspector-General of Animal Welfare, focussed on live 

export regulation.  However, this measure was not implemented before a change in 

government.87  The Coalition Government subsequently scrapped the proposal, as part 

of a commitment to ‘reducing red tape’.88  

 

Given the stated commitments of the ALP, and the concrete actions of the Australian 

Greens, there is evidence of increasing political commitment to national regulation of 

                                                            
84 Commonwealth, Parliamentary Debates, Senate, 23 June 2015, 4219 (Lee Rhiannon). 
85 Senate Standing Committee on Rural and Regional Affairs and Transport, Parliament of Australia, 
Voice for Animals (Independent Office of Animal Welfare) Bill 2015 (2015). 
86Adopted in Australian Labor, National Platform (46th National Conference, December 2011) 179.  The 
commitment is maintained in the platform adopted in 2015: see Australian Labor, National Platform (47th 
National Conference, July 2015), 151 <http://www.alp.org.au/national_platform>. 
87 See Goodfellow, above n 47 at 226, who implies that the Inspector-General proposal was a watered-
down version of an Independent Office for Animal Welfare.  The ALP had previously represented that 
‘[a]s a statutory authority outside the agriculture portfolio, the office will be dedicated to animal welfare 
policy, science and law, and will be independent of undue influence from competing political and 
commercial interests . . . For the first time, the Australian government would be able to provide an expert 
animal welfare opinion free of the conflicts of interest that characterise existing arrangements.  The office 
would take the lead role in managing the development of national animal welfare policy, including the 
standards and guidelines, and facilitating harmonised legal outcomes by the states and territories’: 
Commonwealth, Parliamentary Debates, House of Representatives, 11 February 2013, 119 (Melissa 
Parke). 
88 Barnaby Joyce, ‘Joyce Talks Live Exports’ (Media Release, Minister for Agriculture, 31 October 2014) 
<http://www.agricultureminister.gov.au/Pages/Media-Releases/joyce-talks-live-exports.aspx>.  The DoA 
(Cth) lists ‘not proceeding with the appointment of an Inspector-General of Animal Welfare’ as an 
achievement for 2013-14: DAF (Cth), Annual Report 2013-14, 110 
<http://www.agriculture.gov.au/about/annualreport/previous-annual-reports>. 

http://www.alp.org.au/national_platform
http://www.agricultureminister.gov.au/Pages/Media-Releases/joyce-talks-live-exports.aspx
http://www.agriculture.gov.au/about/annualreport/previous-annual-reports
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animal protection.  Further political impetus is provided by the emergence of the 

Animal Justice Party (AJP), committed to a ‘national approach to protecting animals 

under the law’, including ‘[u]niform laws throughout Australia dealing with animal 

welfare and animal cruelty’.89  In March 2015 the Secretary of the AJP, in a first for 

Australia, was elected to the NSW Parliament on a platform of animal protection.90 

 

A potential obstacle to a nationally legislated approach to animal protection, including 

in standard-setting, is the lack of a specific head of power in the Australian Constitution 

addressing animal protection.  The federal Government position on the jurisdictional 

foundations for Commonwealth legislation has varied.91  However, reliance on various 

indirect heads of power, including the corporations power and the trade and commerce 

power, may provide a suitable constitutional basis for intervention, especially in a farm 

animal context.92   If there was any doubt about the reach or constitutional basis for 

such an approach, an alternative avenue would be the preparation of a model bill, with 

adoption by each state and territory.93 

 

 

 

                                                            
89 AJP, Animal Law <http://animaljusticeparty.org/policies/animal-law/>. 
90 Mark Pearson, Executive Director or President of Animal Liberation NSW for 22 years, was elected to 
the NSW Legislative Council at the general election in March 2015.  In his inaugural speech, Pearson 
noted that his successful candidature meant Australia was ‘the second country in the world that has 
elected a Member of Parliament on [an animal protection] platform.  The first country was Holland 
where, four years ago, Marianne Thieme of the Dutch Party for the Animals was elected to the Dutch 
Parliament.  Since then, two others have joined her.  New South Wales is the third jurisdiction in the 
world to have elected people to Parliament on the basis of animal protection and animal wellbeing.  Last 
year the European Union elected two people, one from Germany and one from Holland, to the European 
Parliament on the platform of animal protection and wellbeing’: NSW, Parliamentary Debates, 
Legislative Council, 6 May 2015, 139 (Mark Pearson). 
91 For example, in 2007 the Minister for Agriculture stated that ‘[u]nder the Constitution it is possible for 
the Commonwealth to legislate unilaterally however states, territories and the Commonwealth have 
agreed with the current approach regarding animal welfare and are reluctant to change the arrangements 
at this time’: Letter from Peter McGauran, Minister for Agriculture, Fisheries and Forestry to Ms Di 
Johnstone, 8 January 2007 (copy on file).  In 2009 the Department stated that ‘[w]hile the Australian 
Government has no legal jurisdiction for animal welfare, it continues to show leadership and coordination 
to improve national outcomes’: Letter from Jim Allen, Executive Manager, Agricultural Productivity 
Division, Department of Agriculture, Fisheries and Forestry to Ms Di Johnstone, 4 September 2009 (copy 
on file). 
92 See, eg, Alex Bruce, ‘Animal Welfare, Food Security and Future Directions’ (2011) 6 Australian 
Animal Protection Law Journal 114, 118-9.  
93 See, eg, efforts to harmonise work health and safety regulation across state and territory jurisdictions 
using the vehicle of model legislation, critically analysed in Richard Johnstone and Michael Tooma, Work 
Health and Safety Regulation in Australia: The Model Act (Federation Press, 2012). 

http://animaljusticeparty.org/policies/animal-law/
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(c) Enhanced Role for Animal Protection NGOs and Advisory Bodies 

 

This study shows that the input of animal protection NGOs has been undervalued in the 

identification of governing norms and state-sponsored standard-setting processes, at 

least in a farm animal context.  Animals Australia and RSPCA Australia have had only 

highly constrained consultation opportunities during standards development, as shown 

in Chapter 6.  They have had little input into agenda-setting or final standards content, 

so much so that Animals Australia has questioned the worth of continued involvement 

and RSPCA Australia has vigorously pursued an independent standard-setting scheme.  

Other NGOs, including those with significant expertise in the legal aspects of animal 

protection, are reduced to the status of bystanders, with public consultation on standards 

tending towards the mechanistic, as reflected in standards outcomes. 

 

Animal protection NGOs should be given a more prominent role in standard-setting 

processes, reflecting both their expertise and democratic notions of civil society 

participation in the identification and pursuit of public interest goals.94  For instance, 

given the expertise of RSPCA Australia in establishing, implementing and expanding 

the RSPCA Approved Farming Scheme, qualified representatives of the organisation 

should be included in writing and reference groups.  Similarly, the experience and 

insight of Animals Australia in monitoring compliance with animal protection 

legislation over an extended period of time, especially in a live export setting but also in 

other contexts, should be recognised as a valuable source of practical knowledge in 

linking the framing of standards to compliance outcomes.  To the extent that such 

involvement is an impost on the resources of these organisations they should be 

compensated.95 

                                                            
94 Such an approach is consistent with regulatory ‘tripartism’, where government, business and third 
parties (including public interest groups) are conceptualised as forming three faces of a regulatory 
pyramid: Neil Gunningham and Peter Grabosky, Smart Regulation: Designing Environmental Policy 
(Oxford University Press, 1998); Grabosky, above n 25, 120.  A precondition of this approach would be 
coordination of the enrolment process by an independent animal welfare authority since, as Goodfellow 
points out, ‘[c]onscious forethought and a genuine commitment to facilitating access on behalf of the 
responsible department would be a necessary condition for tripartism to operate effectively in practice’: 
above n 47 at 228. 
95 Reviewing the way in which countries legislate in the area of animal welfare, Vapnek and Chapman 
found that ‘animal welfare legislation frequently includes civil society and the general public in the 
framework for implementation: the legislation may provide funding and other support for animal welfare 
organizations; may make the drafting of subsidiary legislation a public, participatory process; or may 
offer incentives for citizens to monitor animal welfare and file complaints’: Jessica Vapnek and Megan 
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At a state level, s 211 of the ACP Act (Qld) provides power for the Minister to appoint 

an Animal Welfare Advisory Board (AWAB) ‘to advise the Minister on animal welfare 

issues’.  In 2015 a newly elected State Government re-activated the Board, with new 

terms of reference and membership.96  Membership brings together a representative 

from each of DAF (Qld), the Australian Veterinary Association (Qld), RSPCA 

Queensland, the animal research sector, and the general community; two representatives 

from the commercial farm animal sector; and an independent animal welfare expert as 

Chair. 

 

This type of forum has the potential to engage a range of disparate parties in a process 

of dialogue, with the terms of reference stating that ‘AWAB will foster independent 

dialogue between parties, especially those with divergent and publicly contested 

opinions, to facilitate a shared understanding of issues and ownership of options to 

enhance animal welfare’.97  However, the AWAB can only consider matters referred by 

the Minister.  As well, the terms of reference circumvent the possibility of institutional 

reform proposals, requiring that ‘AWAB will champion community based solutions and 

responses to issues in preference to regulation’.98  Animal protection NGOs remain 

sceptical about the effectiveness of such a body, with RSPCA Queensland lamenting the 

‘toothless’ nature of previous incarnations of the AWAB, leading to a lack of any 

significant outcomes.99  The terms of reference unduly restrict the policy resources 

available to government.  An approach which allowed the AWAB to initiate inquiries 

and investigate proposals potentially requiring regulatory change would be a valuable 

use of the pluralistic expertise available through board appointments. 

 

 

 

                                                            
Chapman, Legislative and Regulatory Options for Animal Welfare (Food and Agriculture Organization of 
the United Nations, Rome, 2010), 43 <http://www.fao.org/docrep/013/i1907e/i1907e00.htm>. 
96 DAF (Qld), Animal Welfare Advisory Board: Terms of Reference (April 2015) 
<https://publications.qld.gov.au/dataset/41d3a809-dd34-43aa-a843-6c6163b602c7/resource/46533f79-
a6cd-44c3-86b0-b1673806209d/download/animalwelfareadvisoryboardtermsofreference.pdf>. 
97 Ibid [4.1.3]. 
98 Ibid. 
99 Hailey Renault, ‘Labor Animal Welfare Board to Advise Queensland Minister on Best Practice for 
Livestock Industry’, ABC Rural (online), 3 March 2015 <http://www.abc.net.au/news/2015-03-
03/animal-welfare-board-advise-best-practice/6274980>. 
 

http://www.fao.org/docrep/013/i1907e/i1907e00.htm
https://publications.qld.gov.au/dataset/41d3a809-dd34-43aa-a843-6c6163b602c7/resource/46533f79-a6cd-44c3-86b0-b1673806209d/download/animalwelfareadvisoryboardtermsofreference.pdf
https://publications.qld.gov.au/dataset/41d3a809-dd34-43aa-a843-6c6163b602c7/resource/46533f79-a6cd-44c3-86b0-b1673806209d/download/animalwelfareadvisoryboardtermsofreference.pdf
http://www.abc.net.au/news/2015-03-03/animal-welfare-board-advise-best-practice/6274980
http://www.abc.net.au/news/2015-03-03/animal-welfare-board-advise-best-practice/6274980
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VIII CONCLUSION 

 

To conclude, animal protection regulation in Queensland fails to properly protect most 

animals.  The key animal protection statute is structured in such a way that routine, 

serious harm against farm animals is sanctioned.  Companion animals fare better, as 

‘members of the family’, although they too suffer in a context where they continue to be 

a market commodity.  This study has argued that an outdated governing norm underpins 

the statutory and non-statutory standards embedded within the regulatory regime.  An 

ethic of humaneness as a guiding principle means that the protection of animals will 

always be at the whim of inconsistent and unstable human interests.  This is not to 

suggest that simply adopting a more robust norm of protection, analogous to those 

found in a human rights context, for example, would overcome the inherent 

vulnerability of animals.  Ongoing breaches of human rights in a range of contexts 

demonstrates this point clearly enough.  However, a more robust norm would help to 

reframe the expectations we have of animal protection regulation and the context within 

which it occurs.  A starting point for determining a new norm should be the use of 

inclusive standard-setting processes which are both more responsive and more reflexive, 

opening up animal protection to a wider range of values than the prevailing instrumental 

agenda allows.    

 

This study also shows that standard-setting, compliance monitoring and enforcement of 

animal protection in Queensland fall short of what might be expected even in the 

context of a governing norm of humaneness.  First, there is generally a high degree of 

government complacency in animal protection policy and regulatory activity, marked by 

minimal staffing, resourcing and expertise.  In Queensland, particularly in a farm animal 

context, there is no coherent regulatory strategy in place linking standard-setting, 

compliance monitoring and enforcement, other than, at best, self-regulation by default 

in the face of government neglect.  Second, even where limited efforts are made to 

improve regulatory processes, these are generally reactionary, short-lived and/or 

underfunded. 

 

There are a range of measures which could be taken to improve the integrity of 

prevailing standard-setting processes, as this chapter suggests.  Some of these changes 
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may occur in the near future, with government and industry forced to meet 

citizen/consumer demands.  These initiatives may turn out to be significant, particularly 

where they more closely reflect democratic sentiments about the proper treatment of 

animals.  They might also create a virtuous circle of increased understanding of the 

needs of animals leading to demands for further reform and so on.  However, until the 

overriding governing norm in animal protection reflects the ethical claims of animals on 

us, it is likely that regulatory processes will continue to be disfigured, only serving to 

make the continuing exploitation of animals more palatable than might otherwise be the 

case. 
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