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SYNOPSIS 

 

The thesis explores the interactions of the common law with indigenous law in three 

jurisdictions: Australia, New Zealand and Canada.  Case law involving family, criminal 

and land law is examined in detail, to establish how the common law has interacted with 

indigenous law.  Two aspects of common law interactions are explored: judicial 

approaches to the recognition of indigenous law; and, judicial perceptions about the 

relationship between the common law and indigenous law. 

 

Courts faced with indigenous law have taken one of three approaches to recognising it.  

These are respectively referred to in the thesis as the non-recognition approach, the 

accommodation approach and the recognition approach.  With regard to judicial 

perceptions about the relationship between the common law and indigenous law, the 

case law reveals seven different perceptions.  They are: no relationship; mere 

acknowledgment; separate but capable of recognition; adjustment; 

assimilation/domination; assimilation/search for partnership; and absorption. 

 

Where a relationship is acknowledged, although perceptions may vary, essentially the 

relationship can be placed in one of three categories.  Courts may regard it as one 

between two separate bodies of law, with points of intersection.  They may regard it as 

one of convergence, perhaps even partial integration, between separate legal traditions.  

Finally, they may regard indigenous law as having been absorbed into the dominant 

legal system.  Courts with this latter perception regard indigenous law as analogous to 

English local customs. 

 

Having identified more than one approach to the recognition of indigenous law, 
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consideration is given to the circumstances in which the approaches are used, exploring 

differences arising from the subject area in question and the jurisdiction in which the 

case is considered. 

 

The thesis also demonstrates that some correlation exists between the judicial approach 

to recognition of indigenous law and judicial perceptions about the relationship of the 

common law with indigenous law, though this correlation cannot be demonstrated in all 

cases.  Lastly, the capacity of the common law to recognise changes to indigenous law 

is considered, where the case law reveals that both the judicial approach to recognition 

of indigenous law and judicial perceptions about the relationship between the common 

law and indigenous law have a bearing on the capacity of the courts to recognise 

change.  The thesis demonstrates that both the judicial approach to recognition of 

indigenous law and judicial perceptions about the relationship between the common law 

and indigenous law affect common law interactions with indigenous law. 
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INTRODUCTION 

 

  “The history of the interface of Europeans and the common law 

  with aboriginal peoples is a long one.  As might be expected of 

  such a long history, the principles by which the interface has been 

  governed have not always been consistently applied.  Yet running 

  through this history, from its earliest beginnings to the present 

  time is a golden thread – the recognition by the common law of  

  the ancestral laws and customs [of] the aboriginal peoples who  

  occupied the land prior to European settlement,” per McLachlin J.
1
 

 

1. Two Laws and Two Wives 

In 1802, William Connolly, aged sixteen, set out from Quebec to seek his fortune in the 

remote North-West of Canada.  The following year, he married Suzanne, the daughter of a 

Cree Chief.  The marriage was celebrated in accordance with Cree law.  There was no other 

law under which the couple could have married in that remote region.  For almost thirty 

years, they lived as man and wife and had six children.  Then, having made his fortune and 

risen high in his profession, he gave up his hard life in the North-West.
2
 

 

Accompanied by his wife and children, he returned to Quebec.  He introduced Suzanne as 

his wife.  He even persuaded a priest that his marriage was valid, so that he could have his 

daughters baptised as his legitimate children.
3
 

 

However, within a few months, he had met up with his cousin, Miss Julia Woolrich, a 

wealthy and accomplished society lady several years younger than himself and Suzanne.  

                                                           
1
  See R. v. Van der Peet, (1996) 137 D.L.R. (4

th
) 289, at 378. 

2
  See Connolly v. Woolrich, (1867) 17 R.J.R.Q. (Que. S.C.) 75, at 76, 78, 108-9, 116-8, 149 and 

151. 

3
  Ibid., 78 and 119-21. 
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William Connolly promptly abandoned his first wife – indeed, he denied that she had ever 

been his wife – and married Julia Woolrich.
4
  From then on, both William and Julia 

regarded Suzanne as no more than a discarded mistress and Montreal society shared this 

view.  Their doors were open to William and Julia, who lived a life of luxury.  The couple 

owned several houses, extensive lands and several fine carriages.
5
  Meanwhile, Suzanne 

and her children had to bear the stigma and disgrace of a rejected mistress and her 

illegitimate offspring.
6
 

 

Far from home and family, she would have suffered the neglect, contempt and perhaps even 

the pity, unwelcome pity, of strangers and foreigners with whom she could have had little 

in common.  We can hardly begin to imagine the sense of loneliness and isolation that she 

must have endured.  To whom could she turn?  Where could she go for help?  If Montreal 

society did not recognise her marriage, how could she expect Montreal judges, who were 

part of that society, to recognise it, or Canadian law to give her justice? 

 

A major difficulty that Suzanne Connolly and others in her situation faced was that neither 

the courts nor legislation had laid down rules prescribing how the common law and bodies 

of indigenous law should interact.  It was therefore unclear whether and in what 

circumstances the common law could recognise aspects of indigenous law.  However, the 

absence of rules governing the interaction of the common law and indigenous law did not 

preclude the courts from recognising it.  Indeed, in this thesis, I shall discuss cases in which 

                                                           
4
  Ibid., 78, 141, 143 and 148-9. 

5
  Ibid., 122, 148 and 156. 

6
  Ibid., 80, 118-9, 122, 130, 141, 144-6 and 148. 
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the courts did not merely acknowledge its existence, but were prepared to take into account, 

or even recognise, aspects of indigenous law.  Nonetheless, the main purpose of this thesis 

is not simply to establish that the courts may acknowledge and recognise indigenous law.  

Rather, its purpose is to identify and categorise the approaches that the courts have adopted 

when dealing with it.  The courts and some academic writers are beginning to accept that 

aspects of indigenous law may receive judicial recognition.  Little thought has, however, 

been given, either to perceptions about the nature of indigenous law and its relationship 

with the common law, or to the extent to which the common law may recognise particular 

aspects of indigenous law. 

 

At present, this area of the law is very uncertain and those who suffer as a result of the 

uncertainty are, in the main, the indigenous peoples.  The case law contains a number of 

inconsistencies that this thesis will not address.  Nonetheless, though, at first glance, this 

area of the law seems confusing, I hope that the thesis will provide an analytical framework 

within which the interaction of the common law and indigenous law can be better 

understood. 

 

However, before looking at the approach that this thesis will adopt, two questions need to 

be answered: 

(1) What is meant by indigenous law? 

 

(2) Why are Canada, Australia and New Zealand the jurisdictions chosen for study? 

 

2. Indigenous Law 

An agreed definition of the term “indigenous law” has not been developed, as recent Law 

Commission Reports clearly attest.  In the literature, indigenous law is sometimes referred 
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to as “customary law” or as “custom law”.  The courts, too, have used many terms, 

including “customary law”, “tribal law” and “custom”.
7
  I do not prefer phrases such as 

“customary law” and “custom law” because of the added confusion caused by terms such as 

“custom” or “customary”, particularly as “custom” can have more than one meaning.
8
  

However, regardless of whether the term used is “indigenous law”, “customary law”, or 

“custom law”, the problems of definition have been acknowledged in the literature. 

 

The Australian Law Reform Commission Report,
9
 for instance, which employed the term 

“Aboriginal customary law”, did not define it.  The Report explained that, in Australia and 

overseas, it was considered sufficient to identify customary laws in general terms for the 

purposes of recognition, without the need for an all-embracing definition.  The point was 

also made that failure to provide a precise definition had not led to any particular 

difficulties.
10

 

                                                           
7
  See Chapter Five, which illustrates the wide range of terms that the courts have used to 

characterise indigenous law, infra. 

8
  See infra chapter 5, nn.10-11, 36-7, 60-61 and 121-5 and accompanying text.  See also the 

Northern Territory Law Reform Committee Report on Aboriginal Customary Law (2003) 

[hereinafter NTLRC Report], page 11 and discussion in Mr. Justice John Toohey, High Court of 

Australia, “The Sentencing of Aboriginal Offenders”, 2
nd

 International Criminal Law Congress, 

Surfers Paradise, Australia, June 1988, at 14-5.  See, in particular, the suggestion at 15 that the term 

“customary law” can be rather patronising. 

9
  Report of the Commonwealth of Australia Law Reform Commission No.31, The Recognition of 

Aboriginal Customary Law (Canberra: AGPS, 1986) [hereinafter ALRC Report No.31]. 

10
  See discussion in ALRC Report No.31, ibid., paras. 100-101.  See also discussion of customary 

law in NTLRC Report, supra n.8, at 11-12.  The definition of “customary law” was also considered 

in a presentation by Caren Wickliffe of the Maori Land Court.  See Caren Wickliffe, “Visible 

Justice: Evolving Access to Law” in Access to Customary Law: New Zealand Issues (Presentations 

made in Wellington, New Zealand: 12 September 2002).  She referred to the difficulties of seeking 

to define this term because scholars had differing views.  She also expressed the opinion that those 
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The New Zealand Law Commission, which used the term “Maori custom law”, had sought 

to define it.  However, the Commission concluded that, because of the term’s broad ambit, 

it would not be possible to provide a concise definition that would be useful for judges and 

decision-makers.  The Study Paper that the New Zealand Law Commission produced 

explained that the foundation of Maori custom law was the body of rules and values 

developed by Maori to govern themselves.
11

  The Study Paper further pointed out that the 

term “custom law” was used in many ways, having both a narrow, legalistic meaning and a 

broader meaning.  In its narrower sense, it referred to indigenous laws and customs that had 

met particular legal tests and could thus be enforceable in the courts.  In a broader sense, 

the term “Maori custom law” was used to describe the body of rules developed by 

indigenous societies to govern themselves, whether or not such rules could be said to 

constitute “custom law” in the former sense.  The Law Commission made the point that 

there was some overlap between these categories and that a careful reading of the context 

would often be required to determine how the term was being used.12
 

 

Clearly, whether the law under discussion in this thesis is referred to as “indigenous law”, 

“customary law” or “custom law”, a precise definition has not yet been agreed.  In any 

case, the    thesis is concerned with how the courts have treated indigenous law and with the 

common law perspective on indigenous law.  When a rule observed by an indigenous 

                                                                                                                                                                                 
different views had perhaps more to do with the professional disciplines of the scholars in question 

than with the nature of customary law.  See discussion of definitions at pages 1-5, esp. page 1. 

11
  See Study Paper of the New Zealand Law Commission No.9, Maori Custom and Values in New 

Zealand Law (Wellington: March 2001), at page 1. 

12
  Ibid.  This is discussed in more detail at pages 15-16, ibid., where a range of definitions 

of Maori custom law are set out. 
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community is pleaded before the courts because of its relevance to a particular case, then, 

regardless of how the indigenous community defines the rule, whether as a law, a custom, 

or a less formal kind of rule, the courts will impose their own definition on that rule.  Thus, 

the courts decide whether to regard these rules as laws, customs, traditions or values.  The 

courts have not been consistent in defining what they understand as indigenous law.  In 

these circumstances, it would be artificial and unhelpful for me to formulate a precise, 

comprehensive, definition of indigenous law.  I will, however, discuss the various views of 

the courts about the nature of indigenous law and its relationship with the common law.13
 

 

Whenever I must refer to the rules of indigenous communities that courts have been asked 

to consider, I have chosen to use the term “indigenous law”.  Throughout this thesis, the 

term “indigenous law” will be used to refer to rules that indigenous communities 

themselves regard as binding.  This may be rather a simple and imperfect definition.  

However, as consideration of indigenous law and its relationship with the common law is 

still at a very early stage, a simple, broad and flexible definition is most easy to work with.  

However, as this area of the law develops, a narrower, more precise definition may be both 

possible and desirable. 

 

3. The Choice of Jurisdictions 

This thesis is concerned with the interaction of the common law with indigenous law in 

former British colonies.  The three jurisdictions chosen for consideration are Canada, 

Australia and New Zealand.  They have been chosen because they share several features in 

                                                           
13

  See especially Chapter Five, infra.  See also Chapter One, infra, especially the 

conclusion. 
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common.  In the first place, they are all former British colonies.  Secondly, they are either 

entirely, or, in the case of Canada, predominantly, common law jurisdictions.  Thirdly, in 

these jurisdictions, unlike many others that were colonised, the indigenous peoples are in 

the minority.  Fourthly, generally speaking, the indigenous peoples in these three 

jurisdictions are subject to the law of the land.  Fifthly, however, indigenous communities 

continue to observe aspects of their law.  Finally, all three jurisdictions have arguably been 

acquired, either in whole or in part, by means of settlement.14 

 

It was appropriate, in first looking at common law interaction with indigenous law, to 

examine jurisdictions which shared many features in common because if the common law 

had developed a consistent approach to indigenous law, this should have been clearly 

observable in such jurisdictions.  Had a clear approach been identified, it might then have 

been appropriate to consider whether it applied in former British colonies where the 

indigenous peoples were in the majority.  It was not, however, possible to identify one 

common approach to indigenous law across the three jurisdictions under consideration.  

Even within a single subject area, a uniform approach could not be discerned.  The thesis is 

therefore concerned with identifying the approaches that the courts in the three jurisdictions 

have adopted and the reasons for both the similarities and differences of approach across 

the three jurisdictions.  The thesis also considers whether, despite the lack of consistency, 

general principles can be discerned about the interaction of the common law with 

indigenous law. 

 

At first glance, the exclusion of the United States of America from the jurisdictions under 
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  The significance of their mode of acquisition will be considered in Chapter One, infra. 
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consideration may appear to be an oversight.  As in these jurisdictions, the United States 

has a minority indigenous population.  Furthermore, the original thirteen States of the 

United States were former British colonies, though they ceased to be colonies earlier and in 

a far more abrupt manner than either Canada, Australia or New Zealand.  Yet, despite these 

similarities, the status of the indigenous peoples of the United States differs in key respects 

from that of the indigenous peoples in the jurisdictions discussed in this thesis.  I have 

therefore taken the view that including a consideration of the United States will not provide 

many insights into how common law courts have treated indigenous law.  However, 

Chapter One will include a brief consideration of the status of the indigenous peoples of the 

United States and will contrast it with that of the indigenous peoples in Canada, Australia 

and New Zealand.  This should help to clarify why inclusion of the United States in this 

thesis has not been considered appropriate. 

 

4. Aims of the Thesis 

Before discussing how I approached the thesis and the issues covered in each chapter, it 

may be helpful to state the aims of the thesis.  The first purpose of this thesis is to illustrate 

that judicial acknowledgment of the existence of indigenous law and willingness to take 

into account, or even recognise, it is, generally, more extensive than may be imagined.  

Secondly, the thesis aims to identify judicial approaches to the recognition of indigenous 

law that have been adopted across jurisdictions and subject areas and to categorise cases in 

accordance with the approaches that the courts have adopted to the recognition of 

indigenous law.  This will not be forced or artificial, but where genuine similarity or 

consistency of approach can be identified, this will be highlighted.  Thirdly, by setting out 

what the courts have and have not been prepared to recognise, I hope that this thesis will 



 
 

9 
 

provide guidance to indigenous people on their chances of success, if they wish to rely on 

some aspect of their law in the courts.  Finally, although this thesis is unlikely to contribute 

directly to the process of reconciliation between indigenous and non-indigenous peoples, I 

hope that others may build on it in a way that will contribute to that process. 

 

5. The Approach of the Thesis 

This section will first set out the overall approach of the thesis, before outlining briefly the 

issues covered in each chapter.  The thesis will introduce an analytical framework within 

which interactions between the common law and indigenous law can be better understood.  

These interactions will, however, be seen from the perspective of the common law.  Thus, 

the thesis will explore court cases in which indigenous law was relevant.  In exploring these 

interactions, two aspects will be considered: the extent to which the common law 

recognises indigenous law and judicial perceptions about the nature of indigenous law and 

its relationship with the common law.  Although the second aspect may appear to conflate 

two distinct issues, they are so closely linked in the case law and so dependent on each 

other that I shall not attempt to deal with them separately. 

 

By observing how the courts have treated indigenous law, I have identified several 

approaches that they have adopted in recognising, or taking into account, indigenous law, 

as well as a range of perceptions about the nature of indigenous law and its relationship 

with the common law.  I am not suggesting that my approach is the only way of looking at 

common law interactions with indigenous law.  It is very likely that there are other, equally 

effective, ways of looking at this issue.  I am not even suggesting that the courts are always 

consistent.  Anomalies do arise and I shall identify them.  Nonetheless, using the categories 



 
 

10 
 

set out in this thesis, a measure of consistency can be identified.  It is possible to identify 

approaches that the courts have adopted, on a fairly consistent basis, in certain types of 

cases.  I would therefore argue that although there remains considerable uncertainty in this 

area, it is by no means as chaotic as it may, at first glance, appear. 

 

The judicial approaches to the recognition of indigenous law and judicial perceptions about 

the nature of indigenous law and its relationship with the common law will be set out in 

Chapter One and will be developed in the ensuing chapters.  It may therefore now be 

helpful to note briefly the issues covered in each chapter. 

 

Chapter One deals with four main issues.  First, the chapter discusses the methods by which 

the British Crown can acquire overseas territories and considers the effect of each of those 

methods of territorial acquisition on the indigenous law.  Secondly, it examines the method 

by which sovereignty was acquired in Australia, New Zealand and Canada and how that 

method of territorial acquisition affected judicial recognition of indigenous law in those 

territories.  Thirdly, it considers why it would not be appropriate to include the United 

States of America in the thesis.  Finally, the Chapter sets out the approaches that courts 

have adopted to the recognition of indigenous law, as well as judicial perceptions about the 

relationship between the common law and indigenous law.  Both the approaches and the 

sub-categories within each approach are briefly explained.  So, too, are the judicial 

perceptions about the relationship between the common law and indigenous law.  The 

chapter concludes by considering whether the method by which sovereignty was acquired 

in Australia, New Zealand and Canada had a bearing on the extent to which the courts have 

recognised indigenous law and on judicial perceptions about the relationship between 
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indigenous law and the common law. 

 

Chapters Two to Four each focus on the extent to which and the means by which the courts 

have recognised indigenous law in the three jurisdictions in the following subject areas: 

family law; criminal law; and land law.  Similarities and differences between the 

jurisdictions and between judicial approaches in the different areas of the law are 

highlighted to determine whether clear judicial approaches to indigenous law can be 

identified. 

 

The three areas of law have been chosen partly because they form three key areas of study 

in common law jurisdictions.  More importantly, however, they encompass a wide 

spectrum of relationships, governed by law, in which citizens are likely to engage.  They 

reflect relationships between: one individual and another; individuals and the State; and 

communities and the State. 

 

The focus of the thesis is on judicial, rather than legislative, approaches to indigenous law.  

This is not to deny that aspects of indigenous law have received legislative recognition and 

the Australian Law Reform Commission Report into the Recognition of Aboriginal 

Customary Laws advocated a legislative, rather than judicial, approach to the recognition of 

indigenous law.
15

  Nonetheless, until the various legislatures have the necessary political 

will to give indigenous law comprehensive statutory recognition, the indigenous peoples 

must rely heavily on the courts if they wish their laws to be recognised or accommodated 

by the dominant legal system.  It is because of the important role that the courts currently 
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  Infra n.90. 



 
 

12 
 

play in determining whether aspects of indigenous law should receive recognition that I 

have chosen to focus on judicial, rather than legislative, approaches to indigenous law. 

 

In Chapter Five I discuss judicial perceptions about the nature of indigenous law and its 

relationship with the common law.  I also consider whether a correlation exists between 

judicial perceptions about the relationship of the common law with indigenous law, on the 

one hand, and the extent to which the common law recognises indigenous law, on the other 

hand. 

 

Finally, the issue to be explored in Chapter Six is whether courts are seeking to recognise 

the indigenous law as it is currently exercised or the indigenous law that operated at the 

time of Britain’s assertion of sovereignty.  In other words, this chapter considers whether 

the courts regard indigenous law as dynamic, and, like the common law, capable of 

changing to meet new circumstances, or largely frozen in time, capable of no more than 

gradual, modest evolution, from the moment when Britain asserted sovereignty.
16

  The 

chapter will also reveal that the extent to which the common law recognises indigenous law 

and judicial perceptions about the relationship between the common law and indigenous 

law may have a bearing on the willingness of the courts to recognise changes to indigenous 

law. 

 

6. Methodology 

When I first looked at common law interactions with indigenous law, I was aware of a few 
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  Or, as suggested by some Canadian cases, at the time of first European contact, see Chapter Six, 

section 3(3), infra, especially n.81 and accompanying text. 
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cases in which the courts had considered aspects of indigenous law.  I was interested in 

how the courts in three common law jurisdictions with minority indigenous populations 

would approach indigenous law.  In particular, I was interested in the similarities and 

differences of approach, revealed by the case law, between the jurisdictions and between 

the subject areas.  I therefore sought to identify the approaches that the courts had adopted.  

I decided, however, not to try to impose a theory on the case law.  Instead, I adopted an 

inductive approach.  In other words, I did not make any assumption about common law 

interaction with indigenous law.  Instead, I looked to the case law in three subject areas and 

across three jurisdictions, to see how the courts had treated indigenous law.  Thus, I was 

able to look at the big picture, rather than focusing narrowly on one subject area or one 

jurisdiction.  By observing how the courts responded when confronted with indigenous law, 

I found that they adopted three approaches, though it was possible to further sub-categorise 

each approach.  It was also possible to identify factors that helped to determine the 

approach that the courts were likely to adopt.  

 

As well as considering whether and to what extent the courts recognised indigenous law, I 

sought to identify judicial perceptions about the relationship of the common law with 

indigenous law.  I used the same method for identifying these perceptions as I used for 

identifying judicial approaches to the recognition of indigenous law.  It was, however, more 

difficult to identify these perceptions because a number of cases that considered whether to 

recognise indigenous law did not allude to its relationship with the common law.  

Nonetheless, from the cases that did discuss this issue, it was possible to identify seven 

different perceptions about the relationship. 
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Having identified the approaches that the courts had adopted to the recognition of 

indigenous law and the judicial perceptions about the relationship of the common law with 

indigenous law, it was possible to consider whether there was a correlation between the 

two.  It was also possible to consider whether these factors had a bearing on the willingness 

of the courts to recognise that indigenous law could change over time. 

 

Thus, the conclusions about common law interactions with indigenous law, arrived at in 

this thesis, have been constructed almost entirely from the case law.  In selecting cases for 

consideration in the thesis, I have not sought to discuss every case on indigenous law that 

has ever been decided.  Rather, I have identified examples of the various approaches that 

the courts have adopted and have sought to ensure that the cases discussed in the thesis 

reflect the range of approaches that the courts have adopted. 

 

A consideration of the cases has been of key importance in this thesis because it is only by 

analysing them carefully that common law approaches to indigenous law can emerge.  

Clearly, however, secondary materials have also been important, both in providing the 

background and context in which cases have been decided and in providing insights into 

cases in which indigenous law was recognised.  In considering the literature that I drew on 

in the thesis, I shall first refer to literature that helped me to understand the issues that 

courts may have considered in determining whether to recognise indigenous law, before 

discussing the literature that was directly concerned with how the courts approached 

indigenous law in particular cases.  The discussion of the literature will not consider every 

work referred to in the thesis, but will highlight works that were of significance in 

determining how to approach the thesis, as well as works that provided particularly 
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interesting or useful insights. 

 

7. Literature Relevant to the Thesis  

(1) Literature Providing Background and Context 

As already mentioned, in addition to literature directly concerned with the interaction of the 

common law with indigenous law, I have found it useful to look at background materials.  

Issues covered by the background materials include:    

challenges faced by indigenous peoples in their dealings with an alien legal system; 

 

dilemmas faced by judges in considering whether to take account of indigenous values 

or aspects of indigenous law; and, 

 

aspects of indigenous law that continue to operate in indigenous communities and how 

they differ from the general law. 

 

These issues will be considered in turn. 

 

(a) The Challenges of Dealing with an Imposed Legal System 

The problems of dealing with imposed legal systems are particularly severe for indigenous 

peoples, firstly, because the values and procedures of the legal systems are alien to 

indigenous cultures and secondly, because the indigenous peoples played no part in their 

development.  The literature suggests that, in dealing with an imposed legal system, 

indigenous peoples face particular difficulties in the area of criminal law.  Lilles discussed 

the disadvantages faced by indigenous people in the criminal justice system in remote 

communities in Canada.  He made the point that many of the problems that they faced 

stemmed from either social and economic deprivation or from discrimination.  He also 

expressed the view that where discrimination occurred, this was due, in part, to lack of 

cultural awareness among the personnel involved in the administration of justice in those 
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communities.
17

  Another problem, identified by Griffiths and Patenaude, was the failure of 

the courts to make sufficient allowance for the lack of awareness of Western values and 

Canadian law among the indigenous peoples.
18

  Martin Flynn measured the treatment of the 

indigenous peoples, by the criminal justice system of the Northern Territory, against 

international human rights norms relating to the administration of justice, racial 

discrimination, self-determination and cultural rights.  By adopting this approach, he was 

able to show that systemic violations of international treaties were taking place.
19

 

 

However, it is not only in the area of criminal law that the indigenous peoples face 

challenges.   In family law, too, their difficulties have been documented.  Annie Mikaere, 

writing on the effect of colonisation on Maori women, used the issue of adoption to 

illustrate the negative impact on Maori women of the imposition of English law and 

Western values.  The article contrasted Maori values concerning children and those with 

responsibilities for caring for them with the values and assumptions underpinning New 

Zealand adoption legislation.
20

  The author also discussed the ‘one law for all’ approach in 

New Zealand and documented the effect of the move towards a closed adoption system on 
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  See Heino Lilles, “Some Problems in the Administration of Justice in Remote and Isolated 

Communities” (1990) 15 Queens Law Journal, 327 at 329-42. 

18
  See discussion in C. Griffiths and A. L. Patenaude, “Aboriginal Peoples and the Criminal Law”, 

in Robert A. Silverman and Marianne O. Nielsen (eds.), Aboriginal Peoples and Canadian 

Criminal Justice (Toronto, Canada: Butterworths, 1992), 69 at 73-76.  See also W. G. Morrow, 

“Law and the Thin Veneer of Civilization” (1971) Vol. X, Alberta Law Review, 38.  A similar point 

was made by Mary Fisher and Peter Hennessy in the Australian context, infra n.26, where they 

identified lack of comprehension as a problem facing many Aboriginal people in the Australian 

legal system, at 92. 

19
  See Martin Flynn, Aboriginal Interaction with the Criminal Justice System of the Northern 

Territory: A Human Rights Approach (Master of Laws, University of New South Wales, 1998), esp. 

Chapter 5.1. 

20
  See Annie Mikaere, “Maori Women: Caught in the Contradictions of a Colonised Reality” 

(1994) Waikato Law Review Taumauri 125, at 135-6. 
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Maori who wished to retain their traditional, open adoption practices.
21

  Thus, this article 

suggests that in family law, as in criminal law, indigenous peoples have faced disadvantage 

as a result of the imposition of an alien legal system that took no account of their culture 

and values. 

 

Indigenous people may also encounter problems when seeking access to courts and legal 

services.  Mr. Justice Nicholson provided a Family Court judge’s perspective on this issue 

in “Indigenous Customary Law and Australian Family Law”.  This article, as well as 

highlighting the hardships faced by indigenous peoples because of the lack of legal 

recognition of traditional marriages, adoptions and other family arrangements,
22

  

acknowledged some of the problems of gaining access to the courts and some of the 

initiatives that the Australian Family Court has adopted to improve the situation.
23

 

  

The articles discussed above highlight some of the reasons why the indigenous peoples may 

face considerable challenges in their dealings with imposed legal systems.  This is due to a 

combination of factors, including social and economic deprivation, difficulties gaining 

access to the courts, discrimination against the indigenous peoples and lack of awareness of 

the general law among some indigenous communities.  However, the literature reveals that 

one of the problems that indigenous peoples face is the lack of awareness of indigenous 

culture, values and laws among personnel working in the legal system.  Although it would 

be naive to imagine that recognition of indigenous laws and values would solve all of the 
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  Ibid., 136-42. 

22
  A. Nicholson, “Indigenous Customary Law and Australian Family Law (1995) (42) Family 

Matters 24, esp. at 25-26 and 28. 

23
  Ibid., 28-29. 
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problems highlighted above, it could bring a number of benefits, though it may also have 

drawbacks.  Thus, in seeking to understand some of the consideration that courts must take 

into account in deciding whether to recognise aspects of indigenous law, I found it useful to 

consider articles that discussed the advantages and disadvantages of recognising indigenous 

law and the dilemmas to which both recognition and non-recognition might give rise. 

 

(b) Advantages and Disadvantages of Recognising Aspects of Indigenous Law 

Some authors have given thought to reasons for recognising or denying recognition to 

aspects of indigenous law.  They have also highlighted issues that may need to be 

considered if aspects of indigenous law are to receive some form of recognition.  The 

articles discussed in this sub-section have not necessarily focussed exclusively on judicial 

recognition.  However, this has not prevented them from providing insights into both the 

benefits and challenges of recognition that the courts would have to consider. 

 

Two of the articles considered here were written by judges, Kriewaldt J. and Toohey J.  

They were written at different times, one in 1960 and the other at the end of the 1980s.  

Kriewaldt’s article was far more paternalistic and assimilationist in tone and he accepted, 

unquestioningly, that Australian law should apply to all Australians.  Nonetheless, both 

judges were deeply concerned with ensuring that the legal system worked as fairly as 

possible for the indigenous peoples and both acknowledged, though Kriewaldt did so 

implicitly, that indigenous law should not be completely ignored.  Furthermore, both drew 

attention to dilemmas of recognising and failing to recognise indigenous law. 

 

Mr. Justice Toohey, of the High Court of Australia, identified issues that courts should 
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consider when deciding whether to take indigenous law into account in sentencing.
24

  He 

drew on examples from the case law to illustrate the types of dilemmas that courts might 

face in taking indigenous law into account.  Examples included whether courts should 

regard the probability of tribal punishment, which might comprise corporal punishment,  as 

relevant for sentencing purposes.  If they did, this could, arguably, amount to the courts 

giving some legitimacy to this type of punishment.  If they refused to take it into account, 

however, the offender might be put in double jeopardy, receiving two punishments for the 

same offence.
25

   Another dilemma that he highlighted concerned members of indigenous 

communities who had a duty to carry out tribal punishments that might breach Australian 

criminal law.  In such circumstances, he considered whether the courts should take into 

account, for sentencing purposes, the fact that the defendant was required by indigenous 

law to carry out the punishment.
26

 

 

Mr. Justice Kriewaldt, a Supreme Court judge in the Northern Territory in the 1950s, also 

wrote about the challenges of applying Australian law to the Aboriginal peoples.  As 

mentioned above, he essentially took the view that Australian law should apply to them
27
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  See Toohey, supra n.8, at 5-11 and 14-20. 

25
  See discussion, ibid., 15-16. 

26
  Ibid., 16.  For a discussion of cases illustrating the types of conflict that could arise between 

indigenous law and Australian criminal law, see also Mary Fisher and Peter Hennessy, “Aboriginal 

Customary Laws and the Australian Criminal Law in Conflict” (1988) 3 Law and Anthropology, 83 

esp. at 83-6 and 92.  See also Peter Hennessy, “Aboriginal Customary Law and the Australian 

Criminal Law: An Unresolved Conflict” in B. Swanton (ed.), Aborigines and Criminal Justice 

(Canberra: Australian Institute of Criminology, 1984) 336, at 339-340. 

27
  See discussion in Martin Chemnitz Kriewaldt, “The Application of the Criminal Law to the 

Aborigines of the Northern Territory of Australia” (1960) 5 University Western of Australia Law 

Review 1, at 16-20. 
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and did so on fairly assimilationist grounds.
28

  Nonetheless, he recognised that “... if an 

Aborigine is to restrain himself from violence for fear of punishment by our law, it is 

essential that the person who provokes him to violence should, in proper cases, be made 

subject to the law.”
29

  He explained that one of the reasons why the full protection of the 

criminal law was not always extended to Aboriginal peoples was because some of the acts 

that they might wish to complain of could not easily be categorised as crimes under 

Australian law.
30

  It was clear from his discussion that the acts that indigenous people 

might wish to complain about included acts that breached indigenous law.
31

  He suggested 

a proactive approach in dealing with those situations, which would have amounted, in some 

instances at least, to using Australian law to uphold aspects of indigenous law.  He did not, 

however, acknowledge explicitly that this would be the consequence of his proposals.
32

  

Thus, even a judge, who was of the view that indigenous people should be subject to and 

protected by Australian law, recognised, albeit implicitly, that this could only be effectively 

achieved if wrongs under indigenous law were punished.
33

 

 

William Clifford noted both benefits and challenges of accommodating indigenous law.  

The benefits that were identified included that it might have a useful role in tackling social 

                                                           
28

  See discussion, ibid., 15-16 and 31. 

29
  Ibid., 13. 

30
  Ibid., 13-15. 

31
  Ibid., 13-14. 

32
  Ibid. 

33
  That recognition of indigenous law might encourage indigenous peoples to accept the legitimacy 

of Australian law was explicitly acknowledged by William Clifford in The Use of Customary Law 

in the Criminal Justice System (Canberra: Australian Institute of Criminology, 1976) 33, at 55. 
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problems and in crime prevention.
34

  In addition, the point was made that recognition of 

indigenous law might help to reduce resentment against the majority legal system.
35

  The 

challenges that were highlighted, however, included the potential difficulty of balancing, on 

the one hand, the need to allow indigenous law to continue, with the need, on the other 

hand, to maintain the principle of equality before the law.
36

   Furthermore, conflict of law 

problems might arise between Australian and indigenous law, where actions permitted or 

required under one law might be contrary to the other.
37

 

 

The works discussed so far suggest that the recognition of indigenous law would lead to 

conflicts between the general law and indigenous laws and values.  Thus, the courts may 

have to consider whether to recognise or take into account the fact that an action, which is 

forbidden by the general law, is permitted or even required by indigenous law.  Despite 

these problems, the literature also suggests that recognising or taking into account 

indigenous law would bring a number of advantages and failure to recognise it would have 

clear drawbacks.  Advantages of recognising it may include the significant role that 

indigenous law might play in preventing crime and restoring order in indigenous 

communities.  It might even be possible for indigenous law to reinforce and be reinforced 

by the general law. It would also appear that ignoring indigenous law could lead to 

resentment towards the imposed legal system.  Thus, although recognition of indigenous 

law will not eliminate the many difficulties that indigenous people face in their dealings 
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  Ibid., 56 and 61. 

35
  Ibid. 

36
  Ibid., 38 and 46-7. 

37
  Ibid., 39-40. 
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with an imposed legal system, a number of articles considering the recognition of 

indigenous law suggest that it may have a role to play in maintaining and improving social 

cohesion, reducing crime and improving law and order in indigenous communities.
38

 

 

As the thesis is concerned with common law interaction with indigenous law, it was useful 

to understand some of the challenges posed by recognising or accommodating indigenous 

law, as well as the possible benefits that recognition might bring.  The papers and articles 

on the advantages and disadvantages of recognising indigenous law, particularly those 

written from the perspective of judges, provide insights into the issues that courts must 

weigh up in considering whether to recognise or accommodate indigenous law.  An 

understanding of these issues can help to explain the decisions that the courts have reached 

regarding the recognition of indigenous law. 

 

(c) Differences Between Indigenous Law and the General Law 

Although the thesis is not concerned with describing aspects of indigenous law, an 

understanding of how indigenous law may differ from the general law and the problems 

that may arise if it continues to operate alongside the general law is clearly important when 

examining how it has been treated by the courts.  Books and articles discussing aspects of 

indigenous law also reveal its continuing importance to indigenous communities.  Thus, 

how the courts treat indigenous law is not merely of academic interest, but may have a 

major impact on real people and their freedom to live their lives as they choose.  For these 

reasons, I have found that some books and articles on aspects of indigenous law and 

indigenous values have helped to explain the context in which court cases may arise and 
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  Ibid., 55.  See also Hennessy, supra n.26, at 340-1. 
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have illustrated some of the conflicts between the general law and indigenous law. 

  

 Paul Ban, for instance, has written extensively on Torres Strait Island adoption and the 

difficulties faced by Torres Strait Islanders who continue to exercise their traditional 

adoption practices.  In his Master’s thesis, he was concerned with the problems that Torres 

Strait Islanders were facing because their adoptions were no longer receiving any form of 

official recognition.
39

  His thesis drew attention to the difficulties arising from the 

incompatibility of traditional Torres Strait Islander adoptions with Queensland adoption 

legislation.  In discussing these issues, the thesis highlighted many of the features of 

traditional Torres Strait Island adoptions and compared and contrasted them with the 

features of adoption, as prescribed by the Queensland adoption legislation.
40

  This 

discussion provides insights, not only into the conflicts that are likely to arise between 

traditional Torres Strait Island adoption law and Queensland adoption legislation, but also 

into how Torres Strait Island adoption works and the purposes for which it is used.  Ban 

concluded his thesis by suggesting and evaluating a range of options that Torres Strait 

Islanders and the Queensland government could consider, for resolving the problems that 
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   See Paul Ban, Traditional Adoption Practice of Torres Strait Islanders and Queensland 

Adoption Legislation (Master of Social Work Dissertation, University of Melbourne, 1989).  This is 

clear from his discussion at 2-3, 150-2, 154-8 and 224-9.  See also Paul Ban, “’Customary 

Adoption’ in Torres Strait Islands Towards Legal Recognition” (1994) 66(3) Aboriginal Law 

Bulletin 8, at 8-9. 

40
  See Ban Master's thesis, supra n.39, at 143-158, 197-206 and 215-224.  See also his discussion 

in “Slow Progress: The Legal Recognition of Torres Strait Islander Customary Adoption Practice” 

(1997) 7(4) Indigenous Law Bulletin 11, at 11.  In “Customary Adoption in Torres Strait Islands 

Towards Legal Recognition”,  supra n.39, he made the point that it could, in certain circumstances, 

be difficult to distinguish between traditional adoptions and other, more temporary, forms of 

childcare arrangement, see pp. 8-9. 
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his thesis identified.
41

 

 

In New Zealand, the Maori also face problems because their adoptions are not legally 

recognised.  Indeed, unlike Australia, in New Zealand, legislation expressly declares Maori 

adoptions not to be “... of any force or effect”.
42

  Mikaere contrasted the cultural values and 

assumptions underpinning the New Zealand adoption legislation with those underpinning 

traditional Maori adoptions and childcare arrangements.
43

  She also documented how New 

Zealand legislation has gradually deprived Maori adoptions of statutory recognition and 

discussed the hardships that this has caused to many Maori.
44

   

 

Ban and Mikaere, as well as contrasting an aspect of indigenous and Western law, provide 

an insight into indigenous cultures.  They reveal some of the differences between the values 

and assumptions underpinning Western and indigenous societies, as well as some of the 

differences between indigenous societies themselves.
45
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  See Ban's Master's thesis, supra n.39, at 230-251. 

42
  See section 19 of the Adoption Act, 1955, and discussion  in R. Russell, “Legal Pluralism in New 

Zealand Over the Last One Hundred and Twenty Three Years” (1990) 5 Law and Anthropology 66, 

at 87-91, esp. 90-91. 

43
  See Mikaere, supra n.20, at 135-6.  Russell, though he did not seek to compare traditional Maori 

adoption with adoption under New Zealand legislation, did set out some of the features of Maori 

adoption, supra n.42, at 87-8.  

44
  See Mikaere, supra n.20, at 136-141. 

45
  Another article which discussed indigenous adoption practices and how they differed from the 

general law was Bill Lomax, “Hlugwit’y, Hluuxw’y My Family, My Child: The Survival of 

Customary Adoption in British Columbia” (1997) 14(2) Canadian Journal of Family Law, 197, 

which described adoption in accordance with the laws of the Gitsan Nation of British Columbia and 

referred to case studies in which such adoptions had taken place, see  esp. at 197-9 and 208-212. 
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Works concerned with indigenous laws and values in land and criminal law, which have 

been useful background reading for this thesis, have included Paul McHugh’s discussion of 

Maori land tenure.  From this it was clear that Maori concepts of land and land tenure were 

radically different from those of the British settlers.
46  

In criminal law, Griffiths and 

Patenaude provided a helpful comparison of the values of the indigenous peoples of 

northern Canada with the values underpinning Canadian criminal law.
47

 

 

From the literature that has discussed indigenous laws and values, it is clear that indigenous 

peoples continue to observe aspects of their laws and retain the values that underpin them.  

Their laws and values differ in significant respects from those of the Europeans who settled 

in Canada, Australia and New Zealand.  This, in turn, has led to conflicts between the laws 

of these very different cultures and this situation is likely to continue.  

 

The works on background and context discussed in this section reveal that indigenous 

peoples in Canada, Australia and New Zealand face a range of difficulties in their dealings 

with the imposed legal system.  These are due to a number of factors, including 

discrimination, social and economic deprivation and lack of cultural awareness among 

police, lawyers and judges.  However, one factor, the factor on which this thesis focuses, is 

how the courts have treated aspects of indigenous law.  Nonetheless, an awareness of the 

                                                           
46

  See Paul G. McHugh, “The Constitutional and Legal Position of Maori Customary Land from 

1840-1865” in Maori Land Laws of New Zealand (Saskatoon: University of Saskatchewan, Native 

Law Centre, 1983) 1, at 2-4. Maori land tenure was also discussed in Sir Hugh Kawharu, Maori 

Land Tenure: Studies of a Changing Institution (Oxford: Oxford University Press, 1977) 1, see esp. 

294-6. 

47
  See Griffiths and Patenaude, supra n.18, at 70-72.  See also Lilles supra n.17, at 333-35.  For a 

discussion of the Maori’s approach to crime, see J. Pratt, “Citizenship, Colonisation and Criminal 

Justice” (1991) 19 International Journal of the Sociology of the Law 293, esp. at 297 and 316-7. 
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whole range of difficulties that indigenous peoples may encounter will help to explain 

judicial responses to indigenous laws and values.  Articles discussing the dilemmas posed 

by the recognition and the refusal to recognise indigenous law have shed light on decisions 

in cases concerned with aspects of indigenous law and on some of the inconsistencies in the 

case law.   In particular, these articles have been useful because they have identified the 

issues that the courts are required to weigh up in such cases.  Finally, articles on indigenous 

laws and values demonstrate their continuing importance to many indigenous communities, 

as well as highlighting some of the areas in which those laws and values conflict with the 

general law. 

 

Although it is necessary to understand some of the challenges of recognising or denying 

recognition to indigenous law and to have some awareness of  the different values of 

indigenous and Western societies, the literature that has been most influential in writing this 

thesis has considered common law interaction with indigenous law.  This will now be 

discussed. 

 

(2) Literature Concerning the Recognition of Indigenous Law 

(a) Reception of the Common Law 

Before examining literature on the case law in which the courts determined whether 

indigenous law could receive recognition, it was necessary to consider literature on the 

rules governing the reception of English law into British colonies.  In particular, it was 

necessary to ascertain how, in British colonial law, the importation of the common law 

would affect indigenous law, as this might help to explain how the courts have treated 

indigenous law. 
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Some works that the thesis has drawn on have focussed on the general principles governing 

the effect of the importation of English law on indigenous law.  A particularly useful work 

was Sir Kenneth Robert-Wray’s textbook on colonial law, which set out the principles of 

colonial law, including the effect on indigenous law of the importation of English law into 

British colonies.  He also highlighted and sought to make sense of areas of inconsistency.
48

 

 

As well as works discussing general principles, a number of works focussed on one 

jurisdiction and discussed how English law came to apply to the indigenous peoples there.  

These works reveal that, in the early years of settlement, it was by no means certain that the 

indigenous peoples were subject to the newly imported law.  In Canada and Australia, the 

cases in which courts were generally called upon to consider this issue were criminal cases 

in which both offender and victim were indigenous.  A useful article on the application of 

Australian law to indigenous peoples for crimes against each other in the early years of 

settlement was by Barry Bridges.
49

  The article revealed that, in the early nineteenth 

century, it was far from clear that the indigenous peoples were subject to Australian 

criminal law for crimes against each other.  It was therefore very rarely imposed on them in 

those circumstances.
50

  The author discussed the decision in Murrell, which decided that 

Australian courts had jurisdiction to try indigenous people for crimes against each other and 

                                                           
48

  See Sir Kenneth Roberts-Wray, Commonwealth and Colonial Law (London: Stevens and Sons, 

1966), esp at 533 and 539-543.  See also discussion in Kent McNeil, Common Law Aboriginal Title 

(Oxford: Clarendon Press, 1989) at 113-6. 

49
  See Barry Bridges, “The Extension of English Law to the Aborigines for Offences Committed 

Inter Se, 1829-42” (1973) 59(4) Journal of Royal Australian Historical Society 264. 

50
  Ibid., 264-5 and 267-8. 
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examined the reasons for this decision.
51

  Yet, despite that decision, he highlighted the 

concern felt by some judges about that ruling, because they recognised that indigenous 

communities had their own laws.  In particular, he discussed the Bon Jon case, which 

acknowledged those concerns.
52

 

 

In Canada, it was also initially unclear whether indigenous people were subject to Canadian 

criminal law for crimes against each other.  This was discussed in a useful article by Mark 

D. Walters, where he questioned the assumption that a case decided in the 1820s held that 

indigenous people were subject to Canadian law for crimes against each other.
53

  By 

carefully analysing the case and related documents and considering the historical context in 

which it was decided, he was able to show that it did not conclusively establish that the 

courts had jurisdiction over the indigenous people resident in Upper Canada for crimes 
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  Ibid., 264-6. 

52
  Ibid., 266-7.  The issues covered by Bridges were also considered in Alex Castles, An Australian 

Legal History (Sydney: The Law Book Co., 1982) Ch. 18.  Castles provided evidence of the 

continuing importance of indigenous law to many indigenous people, more than two decades after 

the Murrell decision had been handed down, see pp.540-1.  In an article concerned with the 

discrimination faced by indigenous Australians in legislation and the courts, McCorquodale 

discussed the decisions in Murrell and Bon Jon and their significance, see J. McCorquodale, “'The 

Voice of the People': Aborigines, Judicial Determinism and the Criminal Justice System in 

Australia” in B. Swanton (ed.), Aborigines and Criminal Justice (Canberra: Australian Institute of 

Criminology, 1984) 173, at 180-4.  See also Chris Cunneen and Terry Libesman, Indigenous People 

and the Law in Australia (North Ryde, New South Wales: Butterworths, 1995) Ch. 2.  

McCorquodale also discussed cases from the latter half of the nineteenth century, which considered 

the status of the indigenous peoples and the applicability of Australian law to them, see pp.184-8.  

He referred to remarks made in Cooper v. Stuart, concerning indigenous society in New South 

Wales and drew attention to the influence of those remarks on cases affecting indigenous peoples 

throughout most of the twentieth century, see pp.190-3. 

53
  See Mark D. Walters, “The Extension of Colonial Criminal Jurisdiction Over the Aboriginal 

Peoples of Upper Canada: Reconsidering the Shawanakiskie Case (1822-1826)” (1996) 46 

University of Toronto Law Journal, 273. 
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against each other.  He contended that the case merely held that the courts had jurisdiction 

over indigenous people for crimes against each other if they were committed in settled 

areas.
54

  It was not conclusive about whether the courts had jurisdiction where crimes were 

committed on reserves or in unsettled areas of the Province.
55

 

 

In New Zealand, there appears to have been greater certainty about the status of the Maori, 

who were declared to be British subjects in 1865, by the Native Rights Act of that year, only 

twenty-five years after the establishment of New Zealand as a British colony.  Some 

articles have, however, documented the way in which Maori laws were gradually eroded 

and the imported law was imposed on them.  J. Pratt documented the erosion of Maori law 

and culture in the nineteenth century, particularly in the field of criminal law.
56

  The article, 

which focussed mainly on the years from the 1840s to the 1860s, revealed that Maori 

criminal law initially received limited recognition.
57

    However, this was gradually 

withdrawn.
58

  The article also discussed the extension of New Zealand law throughout the 

whole of the territory during the latter half of the nineteenth century,
59

 at a time when the 

Maori came to be regarded as citizens, who were subject to New Zealand law.
60

  Any 

remaining special provisions applying to Maori in the field of criminal law were abolished 

                                                           
54

  Ibid., esp. 306 and 309. 

55
  Ibid. 

56
  See Pratt, supra n.47. 

57
  Ibid., esp. 299-300. 

58
  Ibid., 301-316. 

59
  Ibid., 307-315. 

60
  Ibid., 310-316. 
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in the 1890s.
61

 

 

Thus, the literature from all three jurisdictions reveals that, whatever might have been the 

principles of British colonial law governing the importation of English law and its impact 

on indigenous law, there was uncertainty about the status of the indigenous peoples in those 

jurisdictions and about whether and to what extent they were subject to the imported law.  

This uncertainty appears to have been greater in Canada and Australia, where the issue was 

determined by the courts and the judges had not reached a consensus, than in New Zealand, 

where it was dealt with in legislation.  The literature which focussed on the impact of 

importing English law into one of the jurisdictions under consideration was also useful 

because it helped to provide the background and historical context in which the courts in 

Australia, New Zealand and Canada took their decisions about the application of English 

law to the indigenous peoples. 

 

(b) Approaches to the Recognition of Indigenous Law 

Although the literature on the reception of English law was important to the thesis, the most 

influential literature focussed on the case law in which common law interaction with 

indigenous law was considered.  This is not, of course, the only approach that literature on 

the recognition of indigenous law has adopted.  A number of works have taken a 

prescriptive approach.  In other words, in discussing the need for recognition of indigenous 

law, they have put forward proposals, either for its recognition, or for the recognition of a 

particular aspect of indigenous law, or for greater autonomy for indigenous peoples. 

                                                           
61

  Ibid., 316.  As noted earlier, Mikaere documented the erosion of Maori adoption law, though this 

took place during the first half of the twentieth century, see Mikaere, supra n.44 and accompanying 

text. 



 
 

31 
 

Rick Sarre, for instance, put forward reasons why indigenous law should be recognised and 

proposals for how this could be achieved.  He also identified issues that would need to be 

considered if it were to receive recognition.
62

  Peter Hennessy considered cases in which 

conflicts had arisen between indigenous law and Australian criminal law.
63

  Having drawn 

attention to cases in which such conflicts had arisen, he considered several options for 

taking account of indigenous law in criminal cases, but focussed mainly on the proposal for 

a customary law defence.
64

  Proposals for the recognition of indigenous law in a specific 

subject area were also suggested in Paul Ban’s work, where he put forward options for the 

recognition of traditional Torres Strait Island adoptions.
65

  Noel Lyon went further than 

merely arguing for the recognition of indigenous law.  Referring extensively to the 

Supreme Court of Canada decision in R. v. Sparrow,
66

 he argued for the recognition of 

autonomous legal systems for the indigenous peoples, or at least for a hybrid legal system 

based on partnership.
67
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  See Rick Sarre, Aboriginal Customary Law (Sydney: Wuringal Publications, 1989) 3. 
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  See Hennessy,  supra n.26, at 336. 

64
  Ibid., 339-346. 
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  See Ban’s Master’s Thesis, supra n.39, at 231-8 and 240-9.  See also Ban, “Customary Adoption 
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Another approach is to focus on legislation, rather than case law and the extent to which 

aspects of indigenous law have received statutory recognition.  Of the jurisdictions under 

consideration in this thesis, the only one to make extensive use of legislation to recognise 

or deny recognition to aspects of indigenous law is New Zealand.  An article which 

discussed the extent to which legislation impacts on the recognition of indigenous law was 

R. Russell, “Legal Pluralism in New Zealand Over the Last One Hundred and Twenty 

Three Years”.
68

  In that article, although Russell referred to relevant case law, his main 

focus was on the statutory provisions affecting the Maori law of succession, marriage and 

adoption. 

 

Although the thesis is concerned with judicial approaches to indigenous law, literature 

taking other approaches has been useful.  The authors taking a prescriptive approach have 

provided insights into the reasons why recognition of indigenous law would be beneficial 

and some of the problems faced by indigenous peoples when aspects of their law are 

ignored.  Works suggesting how indigenous law should be recognised also reveal that a 

number of methods of recognising indigenous law are possible and may prove effective.  

With regard to Russell’s article on legislative provisions affecting the recognition of aspects 

of Maori law, because of the extensive use of legislative provisions in relation to Maori 

law, analysis of the case law can only be carried out in the context of an understanding of 

the legislation.  The article by Russell helps to provide that understanding. 

 

(c) Common Law Interaction with Indigenous Law 

The works that I have relied on most heavily have been those that have focussed on judicial 
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approaches to the recognition of indigenous law, because that is the approach that this 

thesis has adopted.  Works that I have found particularly useful have included those that 

have considered whether a case recognising one aspect of indigenous law could have 

implications for the recognition of other aspects of indigenous law.   

 

A number of authors have argued that the approach adopted in Mabo No.2 to the 

recognition of native title could allow for judicial recognition of a wider range of laws than 

merely those relating to land.  Garth Nettheim was of the view that the majority judges in 

Mabo regarded the common law of Australia as leaving space for the co-existence of the 

laws of the indigenous peoples, and as providing protection for rights arising under those 

laws.
69

  He argued that although Mabo did not consider wider issues such as self-

government and community justice, its recognition of the indigenous laws relating to land 

rights and the willingness of the court to protect the rights derived from those laws 

amounted to common law recognition of legal pluralism.
70

  He expressed the view that 

Mabo and the Native Title Act (Cth.) 1993 might be seen as an acknowledgment of legal 

pluralism in the areas of land, water and their resources.
71

  Furthermore, he saw the 

acknowledgment of legal pluralism in Mabo as potentially opening the way for the 

recognition of indigenous law in other subject areas.
72

  He suggested that those areas might 

include intellectual property, criminal justice, self-government and other matters, provided 
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that the relevant indigenous laws had survived.
73

  However, he pointed out that a claim to 

self-government as domestic dependent nations had been rejected in Walker v. New South 

Wales.
74

  He concluded that, as a result of the Mabo decision and the native title legislation, 

Australian law was moving towards the recognition of indigenous law in the fields of land 

and water and their resources and possibly in other areas as well.
75

  However, he also 

acknowledged the vulnerability of such legal recognition to extinguishment or infringement 

by Commonwealth legislation.
76

 

 

The suggestion that Mabo opened the way for the recognition of indigenous law in fields 

other than land law was also explored in an article by K. E. Mulqueeny.
77

  The author was 

of the view that there was no reason in principle for making a distinction between the laws 

recognised for supporting land rights and the recognition of other indigenous laws.
78

  He 

considered the implications of each of the judgments in Mabo for the recognition of 

indigenous law.
79

  As in the article by Nettheim, Mulqueeny acknowledged that, prior to 
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  Ibid., 113. 

74
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the decision in Mabo, the courts had given a measure of recognition to indigenous law in 

the area of criminal law.
80

  However, he was of the view that Mabo, particularly Brennan’s 

judgment, implied a greater recognition of the content and significance of Aboriginal law 

than had previously been the case.
81

 

 

The decision in Mabo has generated a great deal of literature, including articles on its 

implications for the recognition of indigenous law.  However, other cases have also been 

regarded as opening the way for greater recognition of indigenous law.  One such case is 

Casimel v. Insurance Corporation of British Columbia.
82

  In an article on the case, Silver 

acknowledged that the recognition of adoption in accordance with indigenous law only 

amounted to recognition of a narrow area of indigenous law.
83

  Nonetheless, he saw the 

potential of the decision in that case to extend the role of indigenous law to family, civil 

and even criminal law.
84

 

 

Articles that identified an approach to recognition of indigenous law in one case and saw 

the potential for extending it to other areas of the law have been particularly useful, because 
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this thesis has also sought to identify approaches to the recognition of indigenous law and 

to establish whether these approaches have been applied across subject areas and 

jurisdictions.  However, the materials that I have found most useful, indeed, the materials 

that were the starting points for this thesis, were the Australian Law Reform Commission 

Report of 1986 and the surveys of Canadian cases recognising marriage and adoption in 

accordance with indigenous law.  These will be discussed in turn. 

 

The Australian Law Reform Commission Report was commissioned to consider whether 

and to what extent indigenous law should apply to Aboriginal peoples in Australia.
85

  The 

ALRC Report No. 31 was concerned with a number of areas of law, including aspects of 

family and criminal law,
86

 though land law was not considered.  It discussed the extent to 

which these areas of law already enjoyed judicial and legislative recognition.
87

  The ALRC 

Report No. 31 advocated that indigenous law should receive recognition
88

 and that this 

could most effectively be achieved through legislation.
89

  The ALRC Report No. 31 also 

identified and evaluated a range of possible legislative approaches to the recognition of 

indigenous law,
90

 before discussing, in detail, each of the subject areas under consideration.  

It concluded by identifying the challenges of implementing the recommendations and 
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suggesting how these challenges might be overcome.
91

  It also contained proposed draft 

legislation, reflecting the Commission’s recommendations for the recognition of aspects of 

indigenous law.
92

 

 

The ALRC Report No. 31 was useful in two key respects.  Firstly, it discussed the extent to 

which indigenous family and criminal law had received judicial recognition in Australia 

and referred to relevant cases.
93

  However, as it was published in 1986, a number of 

significant cases have been decided since that date.  Nonetheless, it proved a particularly 

useful starting point in seeking to ascertain how the courts have treated indigenous criminal 

law. 

 

Another aspect of the ALRC Report No. 31 that was very helpful was its discussion of 

methods of recognising and enforcing indigenous law.  In particular, the Report referred to 

translation and incorporation.  Translation is the method of recognising and enforcing 

indigenous law whereby relationships under indigenous law, such as marriage and 

adoption, are treated as though they have been entered into in accordance with the general 

law and are subject to its benefits and burdens.
94

  Incorporation allows for the whole body 

of indigenous law to be incorporated into the general legal system, so that it can be 

enforced by the general law.  Thus, if indigenous marriage and adoption law are 

incorporated into the general law, they continue to be subject to the benefits and burdens of 
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indigenous law, but these benefits and burdens are enforced by the general legal system.
95

  

Although the ALRC Report No. 31 discussed translation and incorporation in the context of 

proposed legislative approaches to recognising and enforcing indigenous law, they have 

been a useful measure against which to assess the approaches of Canadian courts, which 

have recognised marriages and adoptions in accordance with indigenous law.  Thus, it has 

been possible to establish whether the courts translated marriages and adoptions into 

Canadian law and imposed the benefits and burdens of that law upon them, or whether they 

regarded marriages and adoptions as part of a wider body of indigenous law and applied 

that law, including the indigenous law of divorce and succession, to those relationships.   

 

In addition to the ALRC Report No.31, the other works that were of key significance in 

writing this thesis were works that documented how the courts have dealt with indigenous 

law in one subject area.  A number of articles taking this approach have focussed on family 

law in Canada.  The reason why this area of the law was of particular interest was because 

Canadian courts have been willing to treat marriages and adoptions under indigenous law 

as equivalent to marriages and adoptions in accordance with Canadian legislation.  Douglas 

Sanders and Norman K. Zlotkin, in particular, have provided a useful survey of cases in 

which Canadian courts considered this issue.
96

  These works were of interest because the 

thesis is concerned with how the courts have treated indigenous law and whether common 

approaches can be identified across jurisdictions and subject areas.  Therefore, a survey of 

                                                           
95

  Ibid., paras. 200-202. 

96
  See Douglas Sanders, Family Law and Native People: Background Paper (Ottawa: Law Reform 

Commission of Canada, 1975), Ch. 2, esp. at 36-44 and Norman K. Zlotkin, “Judicial Recognition 

of Aboriginal Customary Law in Canada: Selected Marriage and Adoption Cases” (1984) 4 

C.N.L.R. 1.  For a survey of adoption cases prior to Casimel, see Silver, supra n.83, at 9-11 and 

Lomax supra n.45, at 200-203. 



 
 

39 
 

how the courts have treated indigenous law in one jurisdiction and one subject area is a 

useful building block for the thesis.  Furthermore, the approach that the courts have adopted 

in Canadian family law can be usefully compared with judicial approaches to family law in 

other jurisdictions and judicial approaches in other subject areas, both in Canada and 

elsewhere. 

 

However, I was particularly interested in looking at why the Canadian courts have 

recognised marriages and adoptions in accordance with indigenous law.  The section of the 

paper by Douglas Sanders on judicial approaches to indigenous family law was therefore 

very useful because he sought to identify a consistent and logical rationale for recognising 

marriages and adoptions in accordance with indigenous law.
97

  Other works have also 

sought a clear rationale for recognising or accommodating indigenous law, though not 

necessarily in Canadian family law and have highlighted inconsistencies in approach.  

Thus, in an article on R. v. Minor, a case in which the Court took tribal punishment into 

account, Jenny Blokland drew attention to the fact that even within that case the judges’ 

reasons for taking the punishment into account differed.
98

  Of greater concern was her 

observation that, because the judges reached their conclusions on different grounds, this 

could, in some circumstances, lead to disagreement about the propriety of taking tribal 

punishment into account.
99
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The thesis drew heavily on works concerned with the interactions between the common law 

and indigenous law.  Those that showed how a case that recognised one aspect of 

indigenous law could apply in other areas encouraged me to consider whether approaches 

to the recognition of indigenous law in one subject area were also being employed in other 

subject areas and other jurisdictions.  The works that provided an exhaustive consideration 

of how the Canadian courts treated marriages and adoptions in accordance with indigenous 

law were of particular interest because of their thorough analysis of the cases.  Moreover, 

they were a starting point for the thesis because they enabled me to identify a clear judicial 

approach to indigenous law in Canadian family law and to consider whether this approach 

had been adopted elsewhere.  The works that have been most thought-provoking, however, 

have been those which have sought a consistent rationale for judicial approaches to 

indigenous law.  In particular, I gained insights from their attempts to make sense of the 

judicial approaches and their efforts to highlight both consistencies and inconsistencies of 

approach.  As the thesis is concerned with establishing how the courts have treated 

indigenous law and in considering why judicial approaches have not been entirely 

consistent, these works have been extremely helpful. 

 

However, the works that I have considered have not looked at the big picture, to any 

significant extent.  In other words, they have not sought to identify judicial approaches to 

indigenous law that apply across both jurisdictions and across subject areas.  Even the 

ALRC Report No.31, although it was concerned with the recognition of a number of areas 

of indigenous law within Australia, did not seek to identify common approaches that had 

applied across subject areas.  Rather, the main concern of the ALRC Report No.31 was to 

consider how recognition should be achieved in the future.  Furthermore, the ALRC Report 
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No. 31 tended to treat each subject area separately and did not seek to draw out general 

principles regarding the treatment of indigenous law. 

 

Thus, although I have gained many insights from the literature on the interaction of the 

common law and indigenous law, the thesis has sought to go beyond the current literature, 

by extending the focus beyond a single subject area or single jurisdiction and to extract 

general principles about how the common law treats indigenous law.  Taking this approach 

has also made it possible to consider why the courts have not adopted a consistent approach 

to indigenous law, either within one jurisdiction or within one subject area.  Thus, 

extending the focus of the thesis in this way has made it possible to look at issues and make 

comparisons that would not be possible if the focus had been a single subject area or a 

single jurisdiction. 

 

One final point that should be addressed concerns the right to self-government.  This thesis 

has not been concerned with the implications of the recognition of indigenous law for the 

recognition of a right to self-government.  Some articles on the recognition of aspects of 

indigenous law have, however, identified a link between the two.
100

     Although I agree that 

this is the case, the thesis has not discussed this issue. 

 

Noel Lyon, writing about the criminal law, identified two possible methods of providing 

greater recognition to indigenous laws and cultural values.  He suggested that one approach 
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would be for the existing legal system to become more sensitive and more willing to 

accommodate indigenous laws, values and the circumstances facing indigenous peoples.  

He argued that this could be achieved by the existing legal system modifying its processes 

to meet the indigenous peoples’ requirements.
101

  The other approach and the one that he 

advocated was to establish either a separate system for indigenous peoples, based on 

partnership, or a hybrid system.
102

  He was critical of the first approach, explaining that it 

was assimilationist because it merely adapted the current system in ways that would enable 

the indigenous peoples to fit into it more easily.
103

  Griffiths and Patenaude, on the other 

hand, though acknowledging these two approaches, advocated encouraging judges to 

develop greater cultural awareness and sensitivity.  In their view, it was unlikely that the 

government would allow the establishment of a separate and autonomous criminal justice 

structure and programme.  However, they regarded a more enlightened judiciary and 

greater involvement of indigenous communities in dealing with offenders as achievable 

goals.104 

 

According to Lyon’s analysis, this thesis would merely be concerned with greater 

sensitisation of the current system. Although I agree with the author that the establishment 

                                                           
101

  See Lyon, supra n.67, at 310. 

102
  Ibid., 310-2.  Other authors have identified these two approaches, see, for example, Clifford, 

where, in his summary of a workshop, he noted a division of opinion among participants between 

those who sought greater sensitisation of the legal system to accommodate the requirements of 

indigenous people and those who advocated the establishment of separate customary courts, supra 

n.33, at 43.  See also Griffiths and Patenaude, supra n.18, at 76-7. 

103
  See Lyon, supra n.67, at 310. 

104
  See Griffiths and Patenaude, supra n.18, at 76-7. 
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of an autonomous or hybrid system would be a far more effective and consistent way of 

ensuring that indigenous peoples could live in accordance with their own laws and values, 

until this happens, the current legal system continues to apply to them.  For that reason, I 

am of the view that, in the meantime, it is important that the current system should be made 

to work as well as possible for the indigenous peoples of Canada, Australia and New 

Zealand.  The thesis has therefore been concerned with how the courts in those legal 

systems have treated indigenous law, rather than with arguing for separate courts and legal 

systems for the indigenous peoples.  As a result, the literature that the thesis has drawn on 

most heavily has been concerned with the  case law on the recognition of indigenous law, 

rather than with arguments about greater autonomy. 

 

8. Conclusion 

But what about Suzanne Connolly?  Where does she fit in?  How is her story relevant to 

this thesis?  The thesis looks at whether and to what extent the common law recognises 

indigenous law.  Suzanne’s story, on the other hand, reveals the human suffering that 

ensues when settler societies ignore indigenous communities and their laws.  Her story 

shows why it is vital to recognise indigenous law in a clear and consistent manner.  It also 

reminds us of the serious, even tragic, consequences that neglect of indigenous law, or even 

uncertainty about its recognition, may bring.  Thus, in considering common law 

interactions with indigenous law, the human dimension should not be forgotten.  It should 

not be forgotten that judicial approaches to indigenous law affect individuals and 

communities.  I will return to this issue and to the relevance of Suzanne Connolly’s story in 

the conclusion. 
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CHAPTER ONE 

 

THE EFFECT ON INDIGENOUS LAW OF THE ACQUISITION OF TERRITORY 

AND THE IMPORTATION OF ENGLISH LAW 

 

1. Introduction 

The purpose of the thesis is to consider how the common law, in Australia, New Zealand 

and Canada, interacted with indigenous law in family, criminal and land law.  However, 

before looking at how the common law interacted with indigenous law in these subject 

areas, the impact on indigenous law of Britain’s acquisition of sovereignty and the 

importation of English law into newly acquired territories will be assessed.  This chapter 

will, therefore, examine whether the method by which sovereignty was acquired in the 

three jurisdictions under consideration had an effect on how the courts treated indigenous 

law in those territories. 

 

With Britain’s Imperial expansion, several methods of acquiring overseas territories were 

employed.  Rules were formulated to determine the law in force in those territories and 

those rules depended on how sovereignty had been acquired.
1
  This chapter falls into four 

main parts.  The first part begins by identifying the methods by which sovereignty could be 

acquired and the impact of each of those methods on indigenous law.  Early cases will then 

be considered, to establish when the courts acknowledged the existence of the various 

methods of acquiring overseas territories and developed the rules which determined the 

laws in force therein. 

                                                           
1
  For a discussion of the definition of the term “sovereignty” for the purposes of this chapter, see 

infra n.3, and accompanying text. 
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The second part of the chapter will discuss the earliest cases to consider indigenous law in 

Australia, New Zealand and Canada, in order to assess whether the rules governing the laws 

in force in Britain’s overseas territories operated, in practice, in those jurisdictions.  The 

implications of those early cases for recognising the existence of indigenous law will be 

considered, as will the inconsistencies of approach that those cases reveal. 

 

Having considered how the courts treated indigenous law in these three jurisdictions, the 

third part of the chapter will examine early cases in the United States.  This part will 

contrast the approach of the Supreme Court of the United States to the right of the 

indigenous peoples to continue to live under their own laws with the approach adopted by 

the courts in the jurisdictions under consideration.  This will demonstrate that it would not 

be useful or appropriate, for the purposes of this thesis, to examine the United States 

alongside Canada, Australia and New Zealand.  

 

The final part will first set out the approaches to the recognition of indigenous law that I 

have identified through examining the case law on common law interactions with 

indigenous law.  It will then identify the judicial perceptions about the nature of indigenous 

law and its relationship with the common law.  The chapter will conclude by considering 

the extent to which judicial perceptions about both common law recognition of indigenous 

law and the relationship between the common law and indigenous law are derived from the 

judges’ understanding about the impact on indigenous law of Britain’s acquisition of 

sovereignty and the importation of English law.  
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2. Acquisition of Sovereignty and Importation of English Law 

This section will briefly define the methods of acquiring sovereignty in British colonial law 

and set out the implications of those methods for the continued operation of indigenous 

law.  However, as the thesis deals with territories acquired at different times, from the late 

seventeenth century to the nineteenth century, early cases on the laws applicable in British 

colonies will be considered.
2
  Those cases will establish whether colonial law rules 

governing the laws applicable in British colonies changed over time and whether this may 

have had an impact on the treatment of indigenous law in the jurisdictions under 

consideration.   Finally, this section will illustrate that, although each method of acquiring 

sovereignty may appear distinct and clearly defined, with some territories it can be difficult 

to determine how sovereignty was acquired.  As will be seen, confusion is most likely to 

arise in the case of inhabited territories acquired by settlement. 

 

(1) Methods of Acquiring Sovereignty in British Colonial Law 

Before discussing the methods by which the Crown could, and technically still can, acquire 

sovereignty in British colonial law, it may be useful to define the term “sovereignty” for the 

purposes of this chapter.  This chapter is concerned with the implications for indigenous 

law of the various methods by which sovereignty could be acquired, rather than with a 

theoretical discussion of the meaning of the term “sovereignty”.  Therefore, the brief 

definition provided by Sir Kenneth Roberts-Wray, in his textbook on Commonwealth and 

                                                           
2
  The term “colony” means a territory over which Britain has acquired sovereignty.  See Sir 

Kenneth Roberts-Wray, Commonwealth and Colonial Law (London: Stevens and Sons, 1966) 1, at 

98-9.  Roberts-Wray, however, pointed out that some early English authorities applied the term 

“colony” solely to territories acquired by settlement and not to territories acquired by conquest or 

cession, at page 40.  For a detailed discussion of the use and meaning of the term “colony”, see 

pages 40-44. 
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Colonial Law, will suffice.  He defined “sovereignty” as comprising both jurisdiction and 

title to territory.  “Jurisdiction” was described as the authority to govern both the territory’s 

external relations and internal affairs.  “Title to territory” was defined as ownership of the 

territory at the international level.
3
  With the acquisition of sovereignty, the overseas 

territory in question became a British colony.
4
 

 

In British colonial law, the three principal methods by which the Crown could acquire 

sovereignty were: conquest, cession and settlement.
5
  Each method of acquiring sovereignty 

had its own distinguishing features.  Thus, a territory was acquired by conquest if it was 

successfully occupied by British forces, provided that the Crown demonstrated its intention 

to acquire sovereignty.  The Crown could do this by annexing the territory or by setting up 

a civil government there.
6
  Territories could only be acquired by cession where an intention 

to cede was clearly expressed.  Both sovereign rulers and communities not recognised 

internationally as having sovereign status could cede territory to the Crown.  However, the 

difference between them was that, in the case of a sovereign power, the intention to cede 

had to be contained in a formal treaty of cession.  In contrast, where a community, not 

recognised as sovereign, wished to cede territory, less formal means might be used and, 

provided that the intention to cede was clear, a formal treaty or written document was not 

                                                           
3
  For a discussion of the elements of sovereignty, see Roberts-Wray, ibid., 98-9.  See also Kent 

McNeil, Common Law Aboriginal Title (Oxford: Clarendon Press, 1989) 1, at 108-9. 

4
  See Roberts-Wray, supra n.2. 

5
  See William Blackstone, Commentaries on the Law of England (Oxford: Clarendon Press, 1765-

69), vol. 1, at 107-8.  See also Roberts-Wray, ibid., 98-107 and McNeil, supra n.3, at 112-3.  

Roberts-Wray also referred to a fourth method, annexation alone, but made the point that, generally, 

annexation alone was only employed in remote, uninhabited territories, ibid., 107-8. 

6
  See Roberts-Wray, supra n.2, at 105-7. 
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required.
7
  Territories were acquired by settlement where British subjects, authorised by the 

Crown, settled in overseas territories for the purpose of acquiring them for the Crown.
8
 

 

Despite the fact that these methods of acquiring sovereignty appeared distinct from each 

other and suitable for different sets of circumstances, the boundaries between them could 

become blurred.  It was, therefore, on occasion, difficult to determine how a particular 

territory had been acquired.
9
  Although territories were acquired by the Crown, the courts 

had the responsibility of determining the method by which they had been acquired.  

However, in reaching their decision, they would have considered the circumstances 

surrounding the acquisition, including any action that the Crown might have taken.
10

  

Determining the method by which territories had been acquired was important because, 

whether a territory was classified as conquered, ceded or settled had implications both for 

the laws in force therein and for the Crown’s capacity to legislate.
11

  Thus, in the case of 

conquered and ceded colonies, the indigenous or local law remained in force until altered or 

abolished by the Crown.  However, in settled colonies, the settlers took English law with 

them and the Crown could not legislate for the colony.
12

  Furthermore, although English 

law applied to the settlers, the case law has not been consistent about whether the 

                                                           
7
  Ibid., 100-101. 

8
  Ibid., 99-100.  Settlement could, however, also be unauthorised.  For a discussion of unauthorised 

settlement and its consequences, ibid., 100-101. 

9
  See discussion 2(3), infra. 

10
  See Kent McNeil, supra n.3, at 131-2. 

11
  Ibid., 113. 

12
  Ibid., 113-6.  See also Roberts-Wray’s discussion of the laws applicable in conquered, ceded and 

settled colonies and the power of the Crown to legislate, supra n.2, at 533 and 539-43. 
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importation of English law resulted in the abrogation of indigenous law.
13

  Therefore, 

confusion remains about the impact on indigenous law of the acquisition of territories by 

settlement and the importation of English law.
14

 

 

Although it has been established that, according to British colonial law, the method by 

which territories were acquired had implications for the operation of both English and 

indigenous law, the colonial law rules were developed over several centuries.  It is now 

necessary to consider whether those rules were already formulated when the territories 

under consideration in this thesis were acquired by the Crown.  This can be ascertained by 

examining some early cases which, though not concerned with Australia, New Zealand or 

Canada, were concerned with the methods of acquiring sovereignty and the implications of 

those methods for the local or indigenous law. 

 

(2) Early Colonial Law Cases 

From the early years of Imperial expansion, the courts were called upon to consider the 

impact on indigenous law of both the Crown’s acquisition of sovereignty and the 

importation of English law.  The cases below reveal that, from the early years of Empire, 

judges acknowledged the existence of more than one method of acquiring overseas colonies 

and held that the means by which a colony was acquired had implications for the laws that 

operated there. 

 

In the first decade of the seventeenth century, Calvin’s Case considered, albeit obiter, the 

                                                           
13

  See Kent McNeil, supra n.3, at 115-6. 

14
  This issue is given further consideration in 3(2), infra. 



50 
 

impact on indigenous law of the Crown’s acquisition of territories by conquest.  The issue 

that the Court had to consider was whether a Scot, born after James VI’s accession to the 

English throne, was an alien and therefore unable to bring a real or personal action in 

respect of lands in England.
15

  In considering the extent to which English law applied to 

subjects and aliens, the position of enemy aliens was discussed.  The Court considered not 

merely the extent to which English law applied to them while in England, but also how 

their laws would be affected if they were conquered by the English.  The case revealed that 

the rules discussed above, governing the laws applicable in territories acquired by conquest, 

were already in place in 1608, at least where the enemy was a Christian nation.
16

  Thus, the 

Court held that if England conquered a Christian state, though the Crown was free to 

change the law, until it did so, the local law remained in force.
17

  Later cases, including 

Blankard v. Galdy
18

 and Campbell v. Hall,
19

 confirmed that, where Britain acquired 

                                                           
15

  Calvin's Case, (1608) 7 Coke Report 1a; 77 E.R. 377, at 379. 

16
  See supra n.12 and accompanying text.  The Court in Calvin’s Case drew a distinction between 

temporary and permanent enemies.    Temporary enemies were Christian nations at war with 

England.  However, in the view of the Court “all infidels” were perpetual enemies, regardless of 

whether their nations were at war with England.  If England were to conquer a non-Christian state, 

the conquest would result in the complete abrogation of the local laws, because they were regarded 

as contrary to the laws of God and of nature, see Calvin’s Case, ibid., 17a-18a and  397-8.  The 

discussion of the laws in force in Christian and non-Christian states conquered by England was 

obiter and the assertion about the impact of conquest on indigenous law in non-Christian states was 

rejected as absurd in 1774 in Campbell v. Hall, (1774) 1 Cowp. 204, at 209.  It is therefore unclear 

whether the distinction between the laws applicable in Christian and non-Christian states acquired 

by conquest ever formed part of British colonial law. 

17
  See Calvin’s Case, supra n.15, at 17b-18a and 397-8.  See also discussion in Campbell v. Hall, 

supra n.16, at 209-212, esp. at 211, where Lord Mansfield relied on Calvin’s Case for the 

proposition that the Crown could legislate in a conquered territory. 

18
  Blankard v. Galdy, (1693) Holt K.B. 341 (K.B.). 

19
  Supra n.16.  For a discussion of the background to and decision in Campbell v. Hall, including 

Lord Mansfield’s reliance on Lord Coke’s judgment for the effect of conquest on the indigenous 
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colonies by conquest, the local laws at the time of the conquest remained in force until 

altered or abolished by the Crown. 

 

Blankard v. Galdy, as well as confirming the effect of conquest on local law, acknowledged 

that settlement was a means by which overseas territories could be acquired.  The effect of 

conquest on local law was directly relevant because the issue before the Court was whether 

Jamaica, which had been conquered by England, was subject to the law of England or to its 

own law.
20

  The Court held that because Jamaica had been conquered, the law of England 

did not apply there until the Crown imposed it.
21

  Furthermore, the Court explained that the 

reason why the local law continued to apply until altered or abolished by the Crown was 

that, for a period after the conquest, there would be no law officers to enforce the new 

law.
22

 

 

As already mentioned, in addition to discussing the law in force in conquered territories, the 

Court in Blankard v. Galdy distinguished between territories acquired by conquest and 

                                                                                                                                                                                 
laws and his rejection of Coke’s distinction between the effect of conquest on the laws in Christian 

and non-Christian states, see discussion in Robert A. Williams, The American Indian in Western 

Legal Thought (New York: Oxford University Press, 1990), Ch. 7, at 300-3.  

20
  Supra n.18, at 341. 

21
  Ibid., 342. The view that local law in conquered territories remained in force until altered or 

abolished was also accepted in Campbell v. Hall, decided almost a century later.  However, Lord 

Mansfield, who delivered the judgment of the Court, did not agree with the conclusion in Blankard 

v. Galdy that Jamaica should be treated as a conquered territory.  Instead, he expressed the view, 

obiter, that Jamaica, though acquired by conquest, should have been regarded as a settled territory, 

provided that the Spanish inhabitants had left and that it was vacant at the time when the English 

settlers arrived, see Campbell v. Hall, supra n.16, at 211-2.  Lord Mansfield’s suggestion that 

Jamaica should have been treated as a settled colony was criticised by Roberts-Wray in 

Commonwealth and Colonial Law, supra n.2, at 46-7. 

22
  Supra n.18, at 342. 
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those acquired by settlement.  In particular, the Court pointed out that settled territories, at 

the time of acquisition, were uninhabited and “newly found out by English subjects”.
23

  

Therefore, English law applied in those territories, presumably because the only inhabitants 

were English settlers.
24

  Thus, by the end of the seventeenth century, the courts 

acknowledged two methods of acquiring sovereignty over overseas territories: conquest and 

settlement.  The two methods were clearly distinguishable.  Conquered territories were 

inhabited and, following conquest, the indigenous or local law remained in force until 

altered or abolished.  Territories acquired by settlement were uninhabited and the English 

law, the law of the settlers, applied throughout the whole territory, as soon as the Crown 

acquired sovereignty. 

 

In the eighteenth century, Blackstone, in his Commentaries,
25

 elaborated on those issues.  

He referred to three methods of acquiring territories: conquest, cession and settlement and 

made it clear that the method by which a territory was acquired determined which laws 

applied therein.
26

  As in Blankard v. Galdy, he made the point that settled territories were 

uninhabited.
27

  There is some doubt about whether he envisaged that acquisition of 

sovereignty by settlement could only take place over completely uninhabited territories.  

                                                           
23

  Ibid., 341. 

24
  Ibid., 341-2. 

25
  See Blackstone, supra n.5. 

26
  Ibid., vol. 1, at 107-8.  Although Blackstone was not explicit about which law would be in force 

in ceded territories, by discussing conquered and ceded territories together and contrasting them 

with those acquired by settlement, he implied that the rules governing the laws in force in 

conquered and ceded territories were the same, ibid., vol. 4, at 108.  In other words, the local law 

remained in force until altered or abolished. 

27
  Ibid., vol. 1, at 107-8. 
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The confusion arises because, although he referred to “uninhabited country”
28

 being 

“discovered and planted by English subjects”,
29

 he also described territories acquired by 

settlement as being “desert and uncultivated”,
30

 and contrasted them with territories that 

were “already cultivated”
31

 which were acquired by conquest or cession.  The distinction 

between “cultivated” and “uncultivated” territories may suggest that, in his view, territories 

capable of being acquired by settlement might include those that were sparsely populated 

and those in which agriculture was not practised.  However, his use of the terms “desert and 

uncultivated” and “uninhabited” when discussing territories acquired by settlement, gives 

the impression that territories were only eligible to be acquired by this means if they were 

uninhabited.  In other words, they could not be acquired by settlement merely because the 

indigenous inhabitants did not engage in agriculture.
32

  It would therefore appear that 

Blackstone shared the view in Blankard v. Galdy that only uninhabited territories could be 

acquired by settlement.  As a result, there was no need to consider how acquisition of 

territory by this means affected indigenous law because the only inhabitants in those 

territories were English settlers.  Therefore, the only law applicable in those territories was 

English law.  However, it would appear that Blackstone was aware of inhabited territories 

                                                           
28

  Ibid., vol. 1, at 107. 

29
  Ibid. 

30
  Ibid., vol. 1, at 107. 

31
  Ibid., vol. 1, at 107-8. 

32
  This interpretation of the term “desert and uncultivated” is supported by the fact that Blackstone 

clearly disapproved of efforts to acquire inhabited territories by settlement, ibid., vol. 2, at 7.  See 

also Henry Reynolds, The Law of the Land (Ringwood, Victoria: Penguin, 1987), where he 

discussed the meaning of the term “desert and uncultivated”, as used by Blackstone in his 

Commentaries and expressed the opinion that, in the context of the Commentaries, the phrase 

simply meant uninhabited. 
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being acquired by settlement, though he did not approve of this.
33

  Thus, his work may 

indicate that, by the middle of the eighteenth century, settlement was beginning to be 

recognised as a means of acquiring inhabited territory. 

 

So far, this chapter has discussed the methods of acquiring territory in British colonial law 

and the implications of those methods for the laws in force therein.  However, although it is 

clear that indigenous law in conquered colonies remained in force until altered or abolished, 

where it had not been explicitly abolished, it is not clear whether the importation of English 

law would, in itself, have resulted in its abrogation.  If the importation of English law had 

this effect, this could also have implications for indigenous law in inhabited territories 

acquired by settlement.  Moreover, if the importation of English law did not necessarily 

displace the local law, the relationship between the common law and indigenous law would 

need to be considered. 

 

An early case to consider the effect on indigenous law of the importation of English law 

was The Case of Tanistry.
34

  The case arose in Ireland, which had been acquired by 

conquest.  It concerned whether the heir at common law or the heir according to the Irish 

custom of tanistry should inherit a parcel of land.
35

  The Court found that the custom of 

                                                           
33

  Supra n.5, vol. 2, at 7. 

34
  The Case of Tanistry, (1608) Hill. 5. Jac. (K.B.).  For the English translation, see Sir John 

Davies, A Report of the Cases and Matters in Law, Resolved and Adjudged in the King’s Courts in 

Ireland, Printed for Sarah Cotter, under Dick’s Coffee House, in Skinner Row, Dublin (1762), 78. 

(Generally referred to as Davies' Irish King's Bench Reports.)  It should be noted that this case was 

also important in holding that the indigenous inhabitants in conquered territories might continue to 

enjoy their land rights without a new grant or confirmation.  See discussion at 110-114, especially at 

112. 

35
  Ibid., 80. 
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tanistry was void because it did not fulfill the requirements with which customs should 

comply.
36

  However, the Court also held that, even if tanistry had met these requirements, 

once English law had been imported into and established throughout Ireland, the custom of 

tanistry would have been abolished.
37

  Two reasons were put forward to support this 

assertion.  Firstly, the custom was repugnant to common law rules.
38

  Secondly, because, 

prior to the establishment of English law, the custom of tanistry had been part of the law in 

force throughout the whole of Ireland, it was abolished when Irish law was replaced by 

English law.
39

  However, both of these reasons give rise to some confusion. 

 

In the first place, the Court referred to tanistry as “repugnant to the rules of the common 

law”
40

 and “not agreeable to the rules of the common law.”
41

.  Presumably, in this context, 

both of these phrases had the same meaning.  It is not, however, clear whether “repugnant” 

merely meant that the custom of tanistry differed, in some respects, from the common law 

or whether tanistry was regarded as repugnant because it offended common law principles, 

perhaps on account of the finding that it was unreasonable and uncertain.
42

  In seeking to 

understand what these terms may have meant, it may be helpful to note the distinction that 

the Court drew between the situation in Ireland and that in Wales, where “the customs of 

                                                           
36

  Ibid., 87-100. 

37
  Ibid., 101. 

38
  Ibid., 109. 

39
  Ibid., 101. 

40
  Ibid., 109. 

41
  Ibid., 108. 

42
  Ibid., 92-9. 
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Wales agreeable to any customs in England” were to be preserved.
43

  Furthermore, the 

statute establishing the common law in Wales provided for the setting up of a Commission 

to examine the Welsh customs, so that “those which should be found reasonable, upon 

certificate of the Commissioners, should be allowed”.
44

  This may suggest that “agreeable 

to” did not necessarily mean identical to, because if aspects of Welsh law were identical to 

English law, it would not be necessary to establish a Commission to determine whether 

they should continue.  However, the fact that the Court contrasted the situation in Wales 

with that in Ireland may indicate that, where the common law was established throughout a 

conquered territory, the local law in force was abolished unless it received some form of 

recognition.  If so, Irish laws that differed in any respect from English laws would have 

been abolished. 

 

The second point of confusion is that, despite the assertion, in one part of the judgment, that 

the custom of tanistry applied throughout Ireland,
45

 in another part of the judgment, it was 

suggested that tanistry was the custom of a particular place.
46

  These apparently 

contradictory statements cannot be reconciled with any degree of certainty.  However, 

perhaps tanistry only operated in some parts of Ireland, but was, nonetheless, recognised 

throughout the whole of Ireland as part of Irish law. 

 

It would appear that The Case of Tanistry held that, where English law was imported into 

                                                           
43

  Ibid., 109. 

44
  Ibid. 

45
  Ibid., 101. 

46
  Ibid., 109. 
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and established throughout a conquered territory, the local law was automatically 

abolished, in the absence of some form of recognition.  However, whether the 

establishment of English law throughout a settled colony had this effect is not clear.  

Furthermore, because the custom of tanistry was found to be void, it is difficult to reach any 

firm conclusions about the effect of the importation of English law on indigenous law.  It is 

possible that the Court would have been willing to recognise an aspect of Irish law, which 

was not found to be unreasonable or uncertain, in much the same way as the common law 

in England recognised local customs of inheritance, such as gavelkind and Borough 

English. 

 

One final aspect to note about The Case of Tanistry was the use of the term “custom”, 

rather than “law”, when referring to tanistry and Irish law in general.  This use of 

terminology may indicate that where the common law was established in a territory, the 

courts, if they recognised aspects of indigenous law at all, did so on analogy with local 

customs.  Thus, in order to receive judicial recognition, the local law in question would 

need to be proved and to meet the common law criteria prescribed for local customs.
47

  This 

impression is strengthened by the fact that the Court considered whether the custom of 

tanistry fulfilled the requirements of a valid custom.
48

  However, when discussing unwritten 

                                                           
47

  For a discussion of the criteria with which local customs must comply, see F. Pollock, A First 

Book of Jurisprudence  (1996) Rothman and Co. Littleton 1, at 263-6; and Blackstone, supra n.5, 

vol. 1, at 74. 

48
  Supra n.34, at 87-99.  Regarding indigenous law as analogous to local custom also seems to have 

been the approach adopted initially in Africa.  M. B. Hooker pointed out that, in early colonial 

practice, the courts treated African customary law as custom and regarded its relationship with the 

common law as similar to that between the common law and English local customs.  The courts 

therefore required customary law to comply with the criteria prescribed for English local customs, 

see discussion in M. B. Hooker, Legal Pluralism: An Introduction to Colonial and Neo-Colonial 

Law (Oxford: Clarendon Press, 1975) 1, at 135-6. 
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law, the Court appears to have used the terms “law” and “custom” interchangeably.  Thus, 

the Court referred to the preservation of “the customs of Wales agreeable to any customs in 

England”.
49

  This may suggest that the use of the term “custom” to describe Irish law 

merely signified that the courts used the term “custom” to mean both unwritten law and 

local custom.
50

  The use of the term “custom”, therefore, was not necessarily an indication 

of how the courts viewed the relationship between the common law and indigenous law. 

 

The cases discussed in this sub-section reveal that the methods of acquiring territories 

accepted in the twentieth century and the rules governing the laws in force in them have not 

changed much over the past few centuries.   In the early seventeenth century, it was already 

established that the indigenous laws in conquered territories remained in force until altered 

by the Crown.  By the end of the seventeenth century, the courts also recognised settlement 

as a means of acquiring territories, but it would appear that they regarded it as applicable 

only to uninhabited territories.  By the middle of the eighteenth century, cession was also 

recognised as a means of acquiring overseas territories and, as with conquest, the local or 

indigenous laws remained in force until altered or abolished.   Another development that 

had begun to take place by the middle of the eighteenth century was that English law was 

beginning to acknowledge that inhabited territories could be acquired by settlement.  

However, the circumstances in which inhabited territories could be acquired in this way had 

not been determined.  It was also unclear how the importation of English law into a 

                                                           
49

  Supra n.34, at 109. 

50
  This continued to be the case well into the eighteenth century.  William Blackstone, for instance, 

when writing about English law, used the term “general customs” to describe the common law and 

referred to local customs as “the particular customs of certain parts of the kingdom,” thus using the 

term “custom” to denote both unwritten law and local custom, supra n.5, vol. 1, at 63. 
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territory, whether acquired by settlement or otherwise, would affect indigenous law, where 

the indigenous law had not been explicitly abolished. 

 

Where uninhabited territories alone could be acquired by settlement, settlement was easy to 

distinguish from the other methods of acquiring sovereignty.   However, as soon as the law 

recognised that settlement could apply to inhabited territories, difficulties were likely to 

arise, in some instances, in determining how sovereignty had been acquired.  Therefore, 

before discussing how Australia, New Zealand and Canada were acquired and considering 

early cases on the implications for indigenous law in those territories, it may be useful to 

look briefly at why it could, on occasion, be difficult to determine how territories had been 

acquired.  As will be seen, difficulties could stem from the lack of clear criteria for 

determining the circumstances in which inhabited territories could be acquired by 

settlement. 

 

(3) Difficulties in Classifying Territories 

In this brief discussion, it is not proposed to give detailed consideration to the problems that 

have arisen when seeking to classify territories as conquered, ceded or settled.  Rather, the 

aim is to note some of the reasons why the distinctions between the three methods of 

acquiring sovereignty have become blurred.  From the definitions provided earlier,
51

 it 

would appear easy to distinguish conquest, cession and settlement.  However, this is not 

always the case.  Although the issue that has generally caused the greatest difficulty has 

been determining the circumstances in which an inhabited territory was acquired by 

settlement, it could even, on occasion, be difficult to distinguish between conquest and 

                                                           
51

  Supra nn.5-8 and accompanying text. 



60 
 

cession.  This was the case with Cyprus, where it was unclear whether Cyprus had been 

acquired by conquest or whether a treaty, signed between Britain and Turkey several years 

after Britain had annexed Cyprus, could be classed as a treaty of cession, on the ground that 

the cession took place retrospectively.
52

 

 

The difficulties in determining whether an inhabited territory has been acquired by 

settlement are partly due to the fact that judges have expressed a range of views about the 

circumstances in which settlement can occur.  Thus, not only have sparsely populated 

territories been classified as settled, but even populous territories, where indigenous law 

received recognition, have been classified in this way.
53

  One criterion suggested for 

determining whether an inhabited territory had been acquired by settlement was whether 

the territory lacked a civilised government or legal system.
54

  However, if this was the 

appropriate criterion, it is difficult to see how it would have applied to territories regarded 

as settled, in which the local laws had been recognised.
55

  The other problem with this 

approach is that no criteria were laid down for defining the term “civilised”.  Therefore, the 
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54
  Ibid, 118-124.  See also Roberts-Wray, supra n.2, at 99. 

55
  Supra n.53 and accompanying text. 



61 
 

definition of this term would depend on subjective perceptions which could be ethnocentric 

and ill-informed and would vary from one person to another. 

 

Determining the circumstances in which settlement of inhabited territories could occur has 

caused confusion, partly because settlement was originally intended as a means of 

acquiring uninhabited territories.  It was applied to inhabited territories, at a time of 

Imperial expansion, presumably to explain how some inhabited territories had become 

British colonies, without either using military force or obtaining a cession.  Thus, courts 

were most likely to hold that inhabited territories had been acquired by settlement if they 

regarded them as sufficiently analogous to uninhabited territories.  In other words, courts 

were most likely to hold that a territory had been acquired by settlement where it was 

sparsely populated, particularly if it had not been acquired by military force and therefore 

could not have been acquired by conquest and no treaty of cession had been signed. 

 

Not surprisingly, the lack of clear criteria for determining whether inhabited territories had 

been acquired by settlement meant that it was not always clear how particular territories 

had been acquired.  This can be illustrated by the situation in New Zealand.   In New 

Zealand, a treaty, the Treaty of Waitangi, was signed with the Maori.  However, although 

500 Maori chiefs signed it, they included few from the South Island and many from the 

North Island did not sign either.
56

  Therefore, despite the Treaty, it was not necessarily 

appropriate to regard New Zealand, particularly the South Island, as a cession.
57

  Thus, just 
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  Ibid., 102.  Indeed, Roberts-Wray expressed the view that it “seems more probable” that New 

Zealand was a settled, rather than a ceded colony, ibid., 630.  According to Kent McNeil, although 

New Zealand’s status was uncertain, the weight of opinion regarded it as a settled colony, supra n.3, 
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as the boundary between conquest and cession can be difficult to determine, the same can 

also be true of the boundary between settlement and cession. 

 

This section has established that British colonial law recognised three methods of acquiring 

sovereignty.  Determining the method by which a territory had been acquired was important 

because it had implications for the laws in force therein.  However, it could, on occasion, be 

difficult to determine how a territory had been acquired.  Furthermore, where inhabited 

territories had been acquired by settlement, it was unclear how the importation of English 

law would have impacted on the laws of the indigenous communities.  This issue will be 

discussed in the next section, which will first look at how Britain acquired sovereignty over 

Australia, New Zealand and Canada and will then examine early cases from these 

jurisdictions, which considered whether indigenous laws continued to operate, following 

Britain’s acquisition of sovereignty and the importation of English law. 

 

3. Early Cases on Indigenous Law in Australia, New Zealand and Canada 

(1) How the Crown Acquired Sovereignty Over Australia, New Zealand and Canada 

According to Cooper v. Stuart, a Privy Council decision from the late nineteenth century, 

Australia was acquired by settlement.
58

  However, the view that Australia had been 

                                                                                                                                                                                 
at 188-9.  This seems also to have been the conclusion of Paul G. McHugh who, though explaining 

that it was irrelevant to Maori land rights whether New Zealand was ceded or settled, suggested that 

it was a settled territory, see discussion in Paul G. McHugh, “The Constitutional and Legal Position 

of Maori Customary Land from 1840-1865” in Maori Land Laws of New Zealand (Saskatoon: 

University of Saskatchewan, Native Law Centre, 1983) 1, at 15-18. However, in recent years, The 

Treaty of Waitangi has been increasingly regarded as a treaty of cession, see Richard Boast, “The 

Law and The Maori” in Peter Spiller, Jeremy Finn and Richard Boast, (eds.), A New Zealand Legal 

History  (Wellington: Brooker’s, 1995) 123, at 131-2. 

58
  See Cooper v. Stuart, (1889) 14 App. Cas. 286 (P.C.), at 291.  The case is discussed below, infra 

nn.90-94, and accompanying text. 
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acquired by settlement had been expressed by some lawyers much earlier.
59

  Nonetheless, 

for several decades after the first settlers arrived, there was considerable doubt about how 

Australia had been acquired and the status of indigenous Australians.
60

  In particular, prior 

to the decision in Murrell
61

, and even for some years thereafter, it was far from clear 

whether indigenous Australians were subject to their own law or to the law of the settlers 

for crimes committed against each other.
62

  Thus, the method by which Australia had been 

acquired was not clear cut and it took several decades before it was generally regarded as a 

settled territory. 

 

In Canada, the situation was more complex because, though much of the territory was 

acquired by settlement, some parts were acquired by cession.  Areas acquired by settlement 

included the Northwest Territories, most of the area covered by the Prairie Provinces and 
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British Columbia.
63

  However, much of the territory which now comprises the Maritime 

Provinces was ceded to Britain by France in the Treaty of Utrecht in 1713.
64

  Furthermore, 

part of the Maritime Provinces, including Prince Edward Island, as well as the southern 

portions of Ontario and Quebec and perhaps a portion of the Prairie Provinces, were ceded 

to Britain in the Treaty of Paris in 1763.
65

  There is disagreement about the location of the 

boundary between French Canada, which Britain acquired by cession, and Rupert’s Land, 

which was acquired by settlement.
66

  Thus, in Canada, Britain used more than one method 

of acquiring sovereignty and, because of the uncertainty about the location of the boundary 

between French Canada and Rupert’s Land, it is unclear how some parts of Canada were 

acquired. 

 

Of the three territories, the method by which New Zealand was acquired is perhaps the 

most controversial.  As has already been discussed, it is unclear whether New Zealand was 
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acquired by settlement or by cession.
67

  However, the judges in the early New Zealand 

cases seem to have assumed that it was a settled colony.
68

 

 

Thus, of the three territories under consideration, Australia was acquired by settlement, as 

was much of Canada.  New Zealand may also have been acquired in this way and early 

New Zealand cases appear to have assumed that it was.  The question that must now be 

considered is how this method of territorial acquisition affected the indigenous law in the 

three territories.  The problem is that the cases have not been consistent about the effect of 

settlement and the importation of English law on indigenous law.  As will be seen shortly, 

two schools of thought have emerged.  Either English law only applied to the settlers, 

leaving the indigenous law to apply to the indigenous inhabitants until explicitly abolished 

by statute, or English law applied throughout the whole of the territory, to settlers and 

indigenous inhabitants alike. 

 

(2) Effect of Importation of English Law on the Survival of Indigenous Law 

Connolly v. Woolrich
69

 was a case which clearly held that, where an inhabited territory had 

been acquired by settlement, indigenous law might continue to operate and the law of the 

settlers would not necessarily apply to the indigenous inhabitants.   The case concerned the 

validity of a marriage, contracted under Cree law, at Rat River in the Athabaska region of 
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North-western Canada, between a European man and a Cree woman.
70

  Monk J., who 

decided the case, had to consider whether the presence of Europeans at Rat River prevented 

indigenous law from continuing to operate there.  He therefore considered whether the 

Athabaska region had originally been acquired by France or England and how sovereignty 

had been acquired.  He expressed the view that, by 1670, when, by means of a Charter 

granted to the Hudson’s Bay Company, England asserted sovereignty over Rupert’s Land, 

an area comprising all of the land drained by the rivers flowing into Hudson’s Bay,
71

 the 

Athabaska region:  

... belonged to the Crown of France at that time, to the same extent and by same 

means, as the countries around Hudson Bay belonged to the Crown of England, 

that is to say, by discovery, by hunting and trading explorations, with this 

difference, that in the case of the French traders there was a kind of occupation, 

whereas the English never occupied or settled any part of the Hudson Bay coast 

till 1669.72
 

 

Yet, despite his finding that France had “a kind of occupation”, and his assumption that 

France had acquired the Athabaska region and England had acquired Rupert’s Land by 

settlement,
73

 Monk J. held that neither Rupert’s Land nor the territory claimed by France 

were settled colonies in the strict sense.   He reached this conclusion on the ground that the 

territories in question were neither newly discovered nor uninhabited when the Europeans 

first arrived, but belonged to aboriginal nations.
74

  He appears to have assumed, for the sake 

of argument, rather than to have found as a fact, that France had acquired sovereignty over 
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the Athabaska region,
75

 but although willing to assume that the region had been acquired by 

settlement, he found that this did not result in the abrogation of indigenous law.
76

 

 

Monk J. rejected any suggestion that the Athabaska region formed part of Rupert’s Land.
77

   

He was, however, prepared to assume that the Charter was valid and effective, both to 

grant Rupert’s Land,
78

 and to introduce English law into the territory.
79

  Furthermore, he 

held that if the Athabaska region had formed part of that territory, neither the terms of the 

Charter nor the method by which the territory had been acquired would have resulted in the 

abrogation of indigenous law.
80

  In other words, the acquisition of territory by settlement 

and the importation of English law would not have abrogated the indigenous law, in the 

absence of legislation explicitly abolishing it. His reason for finding that the indigenous law 

was not abolished following settlement of those territories by Britain and France may have 

stemmed from his finding that the territories in question were held by joint occupation.  

Monk J. held that even if the Athabaska region was part of the territory granted to the 

Hudson’s Bay Company in 1670, the English law imported into the territory would only 

have applied to those belonging to or living under the company and would not have 

affected the indigenous law.  He then concluded that: 

It is easy to conceive, in the case of joint occupation of extensive countries by 

Europeans and native nations or tribes, that two different systems of civil and even 
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criminal law may prevail.  History is full of such instances, and the dominions of 

the British Crown exhibit cases of that kind.  The Charter did introduce the English 

law, but did not, at the same time, make it applicable generally or indiscriminately; 

it did not abrogate the Indian laws and usages.  The Crown has not done so.  Their 

laws of marriage existed and exist under the sanction and protection of the Crown of 

England, and Mr. Connolly might bind himself as well by that law, as by the 

Common Law of England.
81

 

 

Monk J.’s judgment suggests that settlement, in its strict sense, was only possible in 

uninhabited territories.  Where an uninhabited territory was acquired by settlement, English 

law applied throughout the whole territory.  However, where an inhabited territory was 

acquired by settlement, it was held by a form of joint occupation.
82

  English law would be 

imported into the territory,
83

 but would apply only to the settlers.  The indigenous 

inhabitants would continue to live under their own laws and these laws could, in certain 

circumstances, even bind the settlers.  In other words, according to Monk J., where the 

Crown sought to acquire an inhabited territory by settlement, the importation of English 

law into the territory did not, in itself, abolish the indigenous law.  This had to be done 

explicitly.
84

 

 

Generally, however, judges did not go so far as to suggest that European and indigenous 

nations held territory by a form of joint occupation.
85

  Nonetheless, in some instances, 
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courts did assume that aspects of indigenous law continued to operate, despite the 

acquisition of the territory by settlement and the importation of English law.  The judges in 

Symonds,
86

 for instance, made this assumption.   The Court in that case was of the view that 

New Zealand had been acquired by settlement.
87

  Although the Court in Symonds did not 

suggest that New Zealand was held by joint occupation, Chapman J. did suggest that the 

Maori had land rights and implied that they were underpinned by land laws, which 

continued to operate and to enjoy protection, following Britain’s acquisition of New 

Zealand.
88

  In particular, he acknowledged that, after Britain’s acquisition of New Zealand, 

the Maori continued to be free to deal with the land among themselves,
89

 which would 

suggest that the Maori continued to observe their land laws.  Thus, according to Symonds, 

at least some aspects of Maori law continued to operate in Maori communities, despite the 

importation of English law. 

 

It is therefore clear that, according to one view, the importation of English law into 

inhabited territories acquired by settlement did not result in the abolition of indigenous law.  

                                                                                                                                                                                 
conquered, ceded or settled.  Rather, it had its own laws, see Murrell, supra n.59, at 72.  Two 

aspects of Stephen’s argument may suggest that, in his view, the British and indigenous peoples 
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Monk J. was virtually alone in suggesting that indigenous communities and British settlers 

held territories by a form of joint occupation.  Nonetheless, the judges who acknowledged 

the continued survival of indigenous law recognised that the indigenous peoples lived in 

distinct communities, with their own bodies of law.  This, however, was not the only view 

of the effect on indigenous law of the importation of English law in settled territories. 

 

The other view of the effect of settlement on inhabited territory was that the English law 

that was imported applied throughout the whole territory, to settlers and indigenous people 

alike.  Thus, the existence of indigenous law was completely ignored and might even be 

denied.  A case which clearly expressed this view of the effect of settlement on indigenous 

law was Cooper v. Stuart.
90

  The case was not concerned with the indigenous peoples, nor 

indeed with indigenous law, so there was no opportunity for the indigenous peoples to be 

represented and adduce evidence about their law.  Rather, the question before the Court was 

whether a reservation of land in a Crown grant was void.
91

  In determining this question, 

the Court had to consider whether the reservation violated the rule against perpetuities and 

whether the English rule against perpetuities operated in New South Wales, at the time 

when the Crown grant was issued.
92

  This depended on the extent to which English law 

applied in New South Wales at the time of the land grant.  Regarding the application of 

English law, Lord Watson, delivering the judgment of the Court, observed: 

The extent to which English law is introduced into a British colony, and the manner 

of its introduction, must necessarily vary according to circumstances.  There is a great 

difference between the case of a Colony acquired by conquest or cession, in which 

there is an established system of law, and that of a Colony which consisted of a tract 
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of territory practically unoccupied, without settled inhabitants or settled law, at the 

time when it was peacefully annexed to the British dominions.  The Colony of New 

South Wales belongs to the latter class.  In the case of such a Colony the Crown may 

by ordinance, and the Imperial Parliament, or its own legislature when it comes to 

possess one, may by statute declare what parts of the common and statute law of 

England shall have effect within its limits.  But, when that is not done, the law of 

England must (subject to well-established exceptions) become from the outset the law 

of the Colony, and be administered by its tribunals.
93

 

 

In other words, Lord Watson treated New South Wales as though it had been an 

uninhabited territory when the settlers first arrived.   Although his finding that New South 

Wales was acquired by settlement was relevant in determining the case, his remarks about 

the indigenous people and their lack of settled law were obiter.  The basis on which he 

reached the conclusion that there had been no settled law prior to the arrival of the British 

settlers is unclear.  Moreover, his observations about indigenous law were irrelevant to the 

decision in the case.
94

  

 

The view that Australia should be treated as an uninhabited territory, though most clearly 

expressed in Cooper v. Stuart, seems also to have been shared by lawyers and judges for 

several decades prior to that decision, including the Attorney-General and possibly the 

judges in Murrell.  The Attorney-General pointed out, in that case, that the law, by which 

he meant English law, applied to every person in the colony.  Further, by asserting that the 

colony was acquired by occupation and not by conquest or cession, he clearly sought to 

distinguish New South Wales from territories in which indigenous law might continue to 
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operate.
95

  The Court found that English law applied to everyone within the colony and that 

the indigenous people were subject to the criminal law for offences against each other, thus 

implying that the Attorney-General’s arguments prevailed.
96

  

 

The view that inhabited territories acquired by settlement should be treated as though they 

were uninhabited can also be found in New Zealand.  An early and clear example of this 

approach was Wi Parata.
97

  Unlike Cooper v. Stuart, however, the plaintiffs were 

indigenous and a consideration of the rights of indigenous peoples, following acquisition of 

their territory by settlement, was relevant to the outcome of the case.  Wi Parata concerned 

land which the Ngatitoa Tribe had verbally arranged, with the Bishop of New Zealand, to 

give as an endowment for a school for their children.  The Crown then granted the land in 

question to the Bishop, without the knowledge or consent of the Tribe.  The school was 

never established and, in time, the Tribe became so scattered and reduced in number that its 

establishment would have been pointless.  The plaintiffs therefore sought, among other 

things, a declaration that the Crown grant was void and that the land in dispute was part of 

the lands lawfully reserved for the use and benefit of the Tribe.
98

  The Court held that it had 

no jurisdiction to declare a Crown grant void, where either it was alleged that the Crown 

grant failed to conform to the terms on which the Maori had ceded their rights in the land, 
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or where it was claimed that the Maori title to the land had not been extinguished.
99

 

 

Prendergast C.J., delivering the judgment of the Court, made it clear that he regarded New 

Zealand as a settled territory.
100

  In reaching this conclusion, he regarded the size of the 

indigenous population as relevant, as the following passage reveals: 

... the Crown was compelled to assume in relation to the Maori tribes, and in relation 

to native land titles, these rights and duties  which, jure gentium,  vest in and devolve 

upon the first civilised occupier of a territory thinly peopled by barbarians without 

any form of  law or civil government.
101

 

 

The suggestion that New Zealand might not have been settled, but might have been ceded 

to the Crown by the Treaty of Waitangi, was dismissed on the ground that: 

So far indeed as that instrument purported to cede the sovereignty - a matter with 

which we are not here directly concerned - it must be regarded as a simple nullity.  

No body politic existed capable of making cession of sovereignty, nor could the thing 

itself exist.  So far as the proprietary rights of the natives are concerned, the so-called 

treaty merely affirms the rights and obligations which, jure gentium, vested in and 

devolved upon the Crown under the circumstances of the case.
102

 

 

He was also of the view that the Maori had no law and was therefore able to assert that: 

On the foundation of this colony, the aborigines were found without any kind of civil 

government, or any settled system of law.  There is no doubt that during a series of 

years the British Government desired and endeavoured to recognize the independent 

nationality of New Zealand.  But the thing neither existed nor at that time could be 

established.  The Maori tribes were incapable of performing the duties, and therefore 

of assuming the rights, of a civilised community.
103

 

 

                                                           
99

  Ibid., 77. 

100
  Ibid., 77-9. 

101
  Ibid., 77. 

102
  Ibid., 78. 

103
  Ibid., 77. 



74 
 

Indeed, the Court was so determined to deny the existence of Maori law that, despite the 

assumption in the Native Rights Act, 1865, that a body of Maori law existed, Prendergast 

C.J. held that: 

... a phrase in a statute cannot call what is non-existent into being.  As we have 

shown, the proceedings of the British Government and the legislation of the colony 

have at all times been practically based on the contrary supposition, that no such body 

of law existed; and herein have been in entire accordance with good sense and 

indubitable facts.
104

 

 

The Court in Wi Parata and the Privy Council in Cooper v. Stuart took a very similar view 

with regard to the effect of settlement on indigenous law.  The indigenous people were 

regarded as few in number and the existence of their law was denied.  On this premise, the 

Court, in both cases, was able to hold that the English law, imported into the territory, 

applied throughout the whole territory, to indigenous and non-indigenous inhabitants alike.  

In Wi Parata, however, this conclusion was reached despite the assertion of indigenous 

rights before the Court.  It is difficult to gauge the influence on later New Zealand decisions 

of the approach to indigenous law adopted in Wi Parata.  In the first place, the courts in the 

early cases were by no means unanimously of the view that the Maori had no law, as the 
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  Ibid., 79.  The Court’s approach to Maori land rights was similar to its approach to Maori law.  

Thus, in discussing the terms of the Land Claims Ordinance of 1841, Prendergast C.J. made the 

point that “[t]hese measures were avowedly framed upon the assumption that there existed amongst 
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rd

 and 4
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 sections of the Native Rights Act, 

1865, by saying (as the Chief Justice said in the case referred to) that “a phrase in a statute cannot 

call what is non-existent into being.”  It is the duty of the Courts to interpret the statute which 

plainly assumes the existence of a tenure of land under custom and usage which is either known to 

lawyers or discoverable by them by evidence,” at page 577. 
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judgments in Symonds demonstrate.
105

  Secondly, even where courts refused to recognise 

Maori law, they did not necessarily refer to how sovereignty over New Zealand had been 

acquired, or to its implications for Maori law, when reaching their decision.
106

  It can 

therefore be difficult to assess whether and to what extent they regarded the method by 

which the Crown acquired sovereignty as relevant to their decision not to recognise Maori 

law.  Thus, both the method by which New Zealand was acquired and the impact of that 

method on indigenous law remain uncertain. 

 

It is not entirely clear why the courts have developed two approaches to the recognition of 

indigenous law in settled territories.  It would appear, however, that where courts adopted 

the approach set out in Cooper v. Stuart and Wi Parata, they were extending to inhabited 

territories the rules applicable to uninhabited territories acquired by settlement.  They 

therefore played down the factors that distinguished these territories from uninhabited 

territories.  For instance, although the courts did not deny that indigenous inhabitants were 

present, they emphasised that the indigenous inhabitants were few in number.  They also 

denied the existence of indigenous law, so that the English law, imported with the settlers, 

became the law throughout the whole territory, applying to both the settlers and the 

indigenous inhabitants.   Furthermore, the courts denied that the indigenous inhabitants had 
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  See discussion, supra nn.86-9 and accompanying text.  That the Maori had laws was also the 
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reference to how sovereignty over New Zealand had been acquired, see esp. 238-9. 
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any form of government, so that the territory could not be regarded as ceded.
107

 

 

Courts adopting the other approach to indigenous law in settled territories seem to have 

drawn a clear distinction between inhabited and uninhabited territories acquired by 

settlement.  Occasionally, they may have concluded that inhabited territories acquired by 

settlement were held by joint occupation.  However, even where that was not the case, they 

regarded the indigenous peoples as distinct communities, with their own laws.  Moreover, 

they acknowledged that English law, though imported into the territory at the time of 

settlement and applying to the settler community, would not necessarily apply to the 

indigenous peoples.  The courts therefore recognised, albeit not explicitly, that, in addition 

to conquest and cession of inhabited territories and settlement of uninhabited territories, a 

fourth method of acquiring territories was available, namely, settlement of inhabited 

territories.
108

    This method did not require the courts to make the assumption that the 

territory was virtually unoccupied, or that the indigenous inhabitants had no laws.  Rather, 

it provided an explanation of how the Crown might acquire sovereignty over inhabited 

territories without the use of either military force or treaties of cession.  This was a more 
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  See Wi Parata, supra n.68, at 78. 

108
  The existence of this fourth method of territorial acquisition has recently been affirmed in the 

leading judgment of Brennan J. (as he then was) in Mabo No.2 v. Queensland, [1992] 175 C.L.R. 1 

(H.C.A.) [hereinafter Mabo No.2], see discussion esp. at 57-8.  See discussion of this aspect of the 

decision in Mabo No.2 in M. Brabazon, “Mabo, The Constitution and The Republic” (1994) 11 
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“The Mabo Decision” (1993) 1(3) Australian Property Law Journal 236, that if the indigenous 
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free to use it in whatever way they might choose.  He expressed the view, however, that the 

majority judges in Mabo No.2 did not envisage indigenous Australians enjoying these rights, see 

discussion at 242-3. 
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realistic approach than the one which sought to deny the existence of the indigenous 

peoples and their laws.  However, rules governing this method of territorial acquisition 

were never developed.  As a consequence, the circumstances in which inhabited territories 

could be acquired by this means remain unclear.  Moreover, rules were never formulated 

about the extent to which and the circumstances in which indigenous law continued to 

operate, or about the relationship between the indigenous law and the imported English 

law.  Therefore, although several cases would suggest that settlement of inhabited territory 

was an additional method of acquiring sovereignty, the problem with this method of 

territorial acquisition is its lack of rules and its lack of certainty. 

 

4. The United States of America 

(1) The Acquisition of Sovereignty Over the Original Thirteen Colonies in North America 

and Its Impact on Indigenous Law 

 

In the introduction to the thesis, the point was made that the jurisdictions considered would 

not include the United States of America and that the reasons for excluding this jurisdiction 

would be discussed further in Chapter One.  So far, this chapter has examined the methods 

by which Britain could acquire sovereignty over new territories and the impact of  those 

methods of territorial acquisition on indigenous law.  Early cases on the impact of the 

importation of English law on indigenous law in Australia, New Zealand and Canada have 

also been considered.  It may, therefore, be useful to return to the question of why the 

United States is not one of the jurisdictions under consideration in this thesis.  The purpose 

of this section will be to demonstrate that the approach in the United States is, in important 

respects, so different from that in the jurisdictions under consideration that it would not be 

useful to include it.   
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As already mentioned,
109

 the status of indigenous peoples in the United States differs from 

that of the indigenous peoples in Canada, Australia and New Zealand.  In particular, as will 

be seen shortly, in the United States, subject to federal legislation, the indigenous peoples 

retain a right to self-government, as well as a right to live under their own laws.  However, 

the cases that considered the status of the indigenous peoples within the United States also 

considered how Britain acquired sovereignty over the original thirteen colonies in North 

America.  This section will therefore first discuss the views expressed in these early cases 

about how Britain acquired sovereignty over those colonies and the impact of the method of 

territorial acquisition on the capacity of indigenous communities to continue to exercise 

their laws.  The status of the indigenous peoples in the United States will then be discussed 

and will be contrasted with that of the indigenous peoples of Canada, Australia and New 

Zealand. 

 

Marshall C.J., who was Chief Justice of the Supreme Court of the United States in the 

1820s and 1830s, considered how Britain had acquired the original thirteen colonies. He  

held that they had been acquired by right of discovery.
110

  It is clear from the previous 

sections of this chapter that the methods by which territory could be acquired in British 

colonial law did not include discovery.  However, before considering how discovery 

compares with those methods of territorial acquisition, it is necessary to define what 

Marshall C.J. meant by this term.  This will include drawing attention to the fact that his 

views about the effect of discovery on the rights of the indigenous peoples changed 
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Kent McNeil, supra n.3, at 245. 
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between 1823, when he decided Johnson v. M’Intosh,
111

 and 1832, when Worcester v. 

Georgia came before the Supreme Court of the United States. 

 

In discussing discovery, Marshall C.J. asserted that it “... gave title to the government by 

whose subjects, or by whose authority, it was made, against all other European 

governments, which title might be consummated by possession”.
112

  This passage may 

suggest that discovery, as a means of acquiring territory, had two elements: the actual 

discovery of the new territory; and, the taking possession of the territory.  If that is the case, 

it is necessary to distinguish between the rights which the actual discovery gave to the 

discovering nation against other European nations and the indigenous inhabitants of the 

territory and the rights that could only be enjoyed when the discovering nation acquired 

possession of the territory. 

 

The passage quoted above suggests that discovery alone would be sufficient to give the 

discovering nation sovereignty over the newly discovered territory against all other 

European nations.  This impression is strengthened by the following passage: 

The exclusion of all other Europeans, necessarily gave to the nation making the 

discovery the sole right of acquiring the soil from the natives, and establishing 

settlements upon it.  It was a right with which no Europeans could interfere.  It was a 

right which all asserted for themselves, and to the assertion of which, by others, all 

assented.
113
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Marshall C.J. even made the point that if one European nation discovered a territory, any 

attempt by other European nations to purchase lands from the indigenous inhabitants of that 

territory would be regarded as an invasion of the territory of the discoverer.
114

  

 

The fact that mere discovery was sufficient to keep all other European nations out may 

seem rather surprising.  However, Marshall C.J. explained that the colonial powers were 

prepared to accept discovery as a means of acquiring sovereignty, in order to avoid conflict 

over the newly discovered territories.
115

  Yet, despite this apparent agreement, the problem 

with discovery was determining how much territory the discovering nation was entitled to 

claim.  This could be particularly challenging where two nations claimed adjacent 

territories by right of discovery, because of the difficulties in determining where the 

boundary between them should lie.  Thus, notwithstanding Marshall C.J.’s assertion that all 

of the European nations with colonial ambitions agreed about the rights given by discovery, 

conflicts between them inevitably arose.
116

 

 

In considering the rights which the discovering nation acquired against the indigenous 

inhabitants of newly discovered territories, the first point to note is that only European 

nations could, apparently, acquire territory by discovery.  Thus, the fact that territories were 
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   See discussion in Johnson v. M’Intosh, supra n.110, at 573, 583-4 and 587. 
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575-6 and 581-4. 
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already inhabited and had therefore already been discovered by indigenous peoples did not 

allow those peoples to claim their territories by right of discovery, nor did it prevent the 

European nations from acquiring sovereignty over their territories by this means.
117

 

 

In both Johnson v. M’Intosh and Worcester v. Georgia, Marshall C.J. was of the view that 

discovery had an impact on the rights of the indigenous peoples.  However, by 1832, when 

he delivered his judgment in Worcester v. Georgia, he regarded the impact on those rights 

as rather more limited.  In Johnson v. M’Intosh, he asserted that the rights of the indigenous 

peoples 

... to complete sovereignty, as independent nations, were necessarily diminished, and 

their power to dispose of the soil at their own will, to whomsoever they pleased, was 

denied by the original fundamental principle, that discovery gave exclusive title to 

those who made it.
118

 

 

Nonetheless, he seems to have had sufficient realism to recognise that merely discovering a 

territory would not necessarily guarantee that the discovering nation would be able to 

exercise complete control over it and over its indigenous inhabitants.  He therefore made 

the point that the United States 

... maintain, as all others have maintained, that discovery gave an exclusive right to 

extinguish the Indian title of occupancy, either by purchase or by conquest; and gave 

also a right to such a degree of sovereignty, as the circumstances of the people would 

allow them to exercise.
119

 

 

It has been seen earlier that mere discovery was regarded as sufficient to give full sovereign 
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  See discussion in Johnson v. M’Intosh, supra n.110, at 573-587.  See also criticism of the right 
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rights against other European nations.  This passage, however, suggests that, in the absence 

of possession of the territory, it did not give full sovereign rights over the indigenous 

peoples, but merely limited their sovereignty somewhat.  

 

It would appear that, according to Marshall C.J. in Johnson v. M’Intosh, on discovery of 

their territory by a European nation, the sovereignty of the indigenous peoples was limited, 

in that they were not free to sell their land to a purchaser of their own choice.  If they 

wished to sell their land, they could only sell to the discovering nation.
120

  Another 

restriction on their sovereignty was that the discovering nation had the absolute title to all 

the land within the territory.
121

  This meant that although discovery did not interfere with 

the right of the indigenous peoples to occupy their land, it did allow the discovering nation 

to grant their land while they were still in occupation.  However, Marshall C.J. explained 

that “[t]hese grants have been understood by all, to convey a title to the grantees, subject 

only to the Indian right of occupancy.”
122

 

 

Thus, in Marshall C.J.’s view, discovery gave rights against the indigenous peoples.  It 

gave the discoverer a measure of sovereignty over the newly discovered territory, including 

                                                           
120
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the absolute title to the land within the territory and the right to prevent the indigenous 

peoples from selling their land to anyone other than the discovering nation.   However, 

discovery alone did not affect the right of the indigenous peoples to occupy their land,
123

 

nor did it deprive them of their right to govern their internal affairs, continue to live under 

their own laws and use their land in whatever way they chose.
124

  Thus, following 

discovery, they retained a measure of control over their lands and their way of life.  If, 

however, the discovering nation wished to acquire full control over the indigenous peoples, 

it would be necessary to gain possession of the territory, by obtaining the land that the 

indigenous peoples occupied.  This might be achieved either by purchasing their land or by 

conquest.
125

  Thus, Marshall C.J. recognised that discovery alone was not sufficient to give 

full sovereignty over the indigenous peoples and their lands.  It was clear that to obtain full 

control over the newly discovered territory, as against the indigenous peoples, the title 

gained by discovery had to be “... consummated by possession”.
126

 

 

In Worcester v. Georgia, Marshall C.J.’s views had altered somewhat regarding the rights 

which discovery gave against the indigenous peoples.  He no longer took the view that 

discovery gave an absolute title to the discoverer.  Thus, he explained, with regard to lands 

which had been granted while still in the occupation of the indigenous peoples, that: 

The extravagant and absurd idea, that the feeble settlements made on the sea coast, or 

the companies under whom they were made, acquired legitimate power by them to 

govern the people, or occupy the lands from sea to sea, did not enter the mind of any 

man.  They were well understood to convey the title which, according to the common 
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law of European sovereigns respecting America, they might rightfully convey, and no 

more.  This was the exclusive right of purchasing such lands as the natives were 

willing to sell.  The crown could not be understood to grant what the crown did not 

affect to claim; nor was it so understood.
127

 

 

Thus, the only right that discovery gave, in respect of the land of the indigenous peoples, 

was the sole right of purchasing the lands which the indigenous peoples might wish to sell.  

Furthermore, he asserted that the indigenous peoples were never forced to surrender their 

land.
128

  Other limitations placed on the rights of the indigenous peoples, acknowledged in 

Worcester v. Georgia, were that they were prevented from trading, or having any other 

form of dealings, with any European nation other than the discovering nation.
129

  Therefore, 

although he expressed the view, in Worcester v. Georgia, that discovery by a European 

nation would place restrictions on the indigenous peoples, those restrictions were relatively 

minor. 

 

From the early cases that considered the methods of acquiring sovereignty in United States 

law, decided in the Supreme Court of the United States in the 1820s and 1830s, it is clear 

that one of the methods of acquiring sovereignty was discovery.  Indeed, according to 

Marshall C.J., this was how Britain had acquired the original thirteen colonies in North 

America.  Before considering whether discovery has an equivalent in British colonial law, 

it should be noted that Marshall C.J.’s judgments suggest that discovery gave sovereignty 

against other European nations, but though it gave rights against the indigenous peoples, 
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those rights were more limited.  The cases were not entirely consistent about the rights 

which discovery gave against the indigenous peoples, but it is clear that discovery did not 

deprive them of their land, or of the right to use their land in any way they chose.  

Furthermore, it did not deprive them of the right to continue to live under their own laws 

and govern their internal affairs.  Thus, Marshall C.J.’s views about discovery may well be 

relevant in explaining why the indigenous peoples of the United States are still regarded as 

self-governing nations. 

 

(2) The Right of Discovery and British Colonial Law 

Discovery is not, in itself, a method of acquiring sovereignty in British colonial law.  Sir 

Kenneth Roberts-Wray referred to discovery in the course of his discussion of annexation.  

He explained, with regard to the acquisition of sovereignty, that: “Even if the root of title is 

discovery, that, though important from the international point of view, is not per se a 

method of acquisition”.
130

  Nonetheless, discovery in United States law may be similar to 

settlement in British colonial law.
131

  It would appear, however, that they are not identical.  

As noted earlier in this chapter, Roberts-Wray set out two requirements which would need 

to be complied with if a colony were to be regarded as settled.  First, the Crown would need 

to authorise the settlement of the territory prior to any settlement taking place.  The second 

requirement was that authorisation should be followed by settlers taking possession of the 

territory on the Crown’s behalf.
132

  In other words, in British colonial law, sovereignty 

could not be acquired by discovery alone.  Nonetheless, at least with regard to the rights 
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against the indigenous peoples, the requirement in Marshall C.J.’s judgments that discovery 

must be “consummated by possession”
133

 would suggest that discovery and settlement 

shared some similarities.
134

 

 

The reason for considering the view of the United States courts about how Britain had 

acquired the original thirteen colonies was to assess how this might affect the status of the 

indigenous peoples of the United States.  It has already been established that even the most 

expansive view of the rights obtained against the indigenous peoples by right of discovery 

would have left them in occupation of their land, living under their own laws and governing 

their internal affairs, unless, of course, their land was later taken from them by purchase or 

conquest.  The courts in Australia, New Zealand and Canada did not necessarily adopt this 

view of the effect of settlement on the indigenous peoples.  As was seen in the previous 

section, although some judges were of the view that indigenous laws remained in force, 

following settlement, until expressly abolished, others were of the view that the imported 
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  Supra n.112 and accompanying text, esp. at 545. 
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English law applied throughout the newly acquired territory, to settlers and indigenous 

inhabitants alike.  Thus, views about how sovereignty was acquired and about the impact of 

those methods of acquiring sovereignty on the indigenous peoples may have contributed to 

the fact that the status of the indigenous peoples of the United States is different from that 

of the indigenous peoples of Australia, New Zealand and Canada.  The status of the 

indigenous peoples of the United States will now be discussed and will then be contrasted 

with the status of the indigenous peoples in the three jurisdictions under consideration in 

this thesis. 

 

 (3) The Status of the Indigenous Peoples of the United States 

The status currently enjoyed by the indigenous peoples in the United States stems, at least 

in part, from the decisions of the Supreme Court of the United States under Chief Justice 

Marshall, in Cherokee Nation v. Georgia and Worcester v. Georgia.
135

   The issue before 

the Court in Cherokee Nation v. Georgia was whether the original jurisdiction of the 

Supreme Court to hear disputes between a State of the Union and a foreign state applied to 

disputes between States of the Union and indigenous nations.  In other words, the Court had 

to determine whether the indigenous peoples were foreign nations. 
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Marshall C.J. defined the term “state” as “... a distinct political society, separated from 

others, capable of managing its own affairs and governing itself”.
136

  He regarded the 

Cherokee Nation as a state, pointing out that the United States had made treaties with the 

Cherokees, which had acknowledged that they had the capacity to make war and peace, “... 

of being responsible in their political character for any violation of their engagements, or 

for any aggression committed on the citizens of the United States by any individual of their 

community.”
137

  He did not, however, regard the Cherokee Nation as a foreign state.
138

  He 

made the point that, in their dealings with foreign states, many of the restraints placed on 

United States subjects also applied to the indigenous peoples.
139

  He also referred to the fact 

that the indigenous peoples acknowledged, in their treaties, that they were under the 

protection of the United States and admitted that the United States had the exclusive right 

to regulate trade with them.
140

 

 

In an important passage on the status of indigenous peoples, Marshall C.J. held that: 

Though the Indians are acknowledged to have an unquestionable, and, heretofore, 

unquestioned right to the lands they occupy, until that right shall be extinguished by a 

voluntary cession to our government; yet it may well be doubted whether those tribes 

which reside within the acknowledged boundaries of the United States can, with strict 

accuracy, be denominated foreign nations.  They may, more correctly, perhaps, be 

denominated domestic dependent nations.  They occupy a territory to which we assert 

a title independent of their will, which must take effect in point of possession when 

their right of possession ceases.  Meanwhile they are in a state of pupillage.  Their 

relation to the United States resembles that of a ward to his guardian. 
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They look to our government for protection; rely upon its kindness and its power; 

appeal to it for relief to their wants; and address the president as their great father.  

They and their country are considered by foreign nations, as well as by ourselves, as 

being so completely under the sovereignty and dominion of the United States, that 

any attempt to acquire their lands, or to form a political connection with them, would 

be considered by all as an invasion of our territory, and an act of hostility.”
141

 

 

The view that, despite restrictions regarding their dealings with foreign states, the 

indigenous peoples of the United States were self-governing nations with considerable 

autonomy was confirmed in the following year, in Worcester v. Georgia.  Marshall C.J., 

who again delivered the judgment of the Court, emphasised, on the one hand, the role of the 

indigenous peoples as allies
142

 and, on the other, he drew attention to their dependence on 

the United States.
143

  He therefore described the Cherokee Nation as a dependent ally, 

protected by a powerful friend and neighbour, but without surrendering “... their national 

character”.
144

 

 

He made the point that the indigenous peoples were considered as “... distinct political 
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  Ibid., 17-8.  Although Marshall delivered the majority judgment, a range of views were 
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communities, having territorial boundaries … which is not only acknowledged, but 

guaranteed by the United States.”
145

  He also asserted that the indigenous peoples had 

always been considered as 

... retaining their original natural rights, as the undisputed possessors of the soil, from 

time immemorial, with the single exception of that imposed by irresistible power, 

which excluded them from intercourse with any other European potentate than the 

first discoverer of the coast of the particular region claimed: and this was a restriction 

which those European potentates imposed on themselves, as well as on the Indians.  

The very term “nation,” so generally applied to them, means ‘a people distinct from 

others.’  The constitution, by declaring treaties already made, as well as those to be 

made, to be the supreme law of the land, has adopted and sanctioned the previous 

treaties with the Indian nations, and consequently admits their rank among those 

powers who are capable of making treaties.  The words ‘treaty’ and ‘nation’ are 

words of our own language, selected in our diplomatic and legislative proceedings, by 

ourselves, having each a definite and well-understood meaning.  We have applied 

them to Indians, as we have applied them to the other nations of the earth.  They are 

applied to all in the same sense.
146

 

 

Although Marshall C.J. held that the relationship of the indigenous peoples to the United 

States federal government was that of dependent ally, he was also concerned with the 

nature of the relationship between indigenous nations and individual States of the Union.  

Regarding the relationship between the Cherokee Nation and Georgia, he observed that: 

The Cherokee nation, then, is a distinct community occupying its own territory, with 

boundaries accurately described, in which the laws of Georgia can have no force, and 

which the citizens of Georgia have no right to enter, but with the assent of the 

Cherokees themselves, or in conformity with treaties, and with the acts of congress.  

The whole intercourse between the United States and this nation, is, by our 

constitution and laws, vested in the government of the United States.
147

 

 

The views expressed in these cases about the self-governing status of the indigenous 

peoples and their relations with both the United States government and the State 
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governments are reflected in the status of the indigenous peoples of the United States to this 

day.  Thus, Robert Williams has identified three core principles in federal Indian law, 

namely that: 

(1) Congress and the Executive have responsibilities similar to those of guardianship 

towards the indigenous nations; 

 

(2) Congress exercises full authority in indigenous affairs; and 

 

(3) The indigenous nations retain those aspects of inherent sovereignty that have not 

been extinguished.
148

 

 

Thus, the third of the core principles acknowledges that the indigenous peoples of the 

United States retain a measure of sovereignty.  They may continue to exercise the aspects 

of their inherent sovereignty, including their right to self-government, that have not been 

expressly extinguished by Congress.
149

  As well as having rights to self-government, the 

indigenous peoples have their own territory within which to exercise those rights.
150

 

 

Marshall C.J. made it clear, particularly in Worcester v. Georgia, that the indigenous 

nations dealt directly with the United States federal government and that the state 

governments, in theory at least, had no power over them.  To some extent, this is still the 

case.  Thus, the indigenous peoples are only subject to federal law where legislation 
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expressly provides that it applies to them.
151

  Furthermore, federal law may not derogate 

from the indigenous peoples’ sovereign powers and other rights secured by treaty, 

agreement or statute, unless this is clearly stated.
152

 

 

With regard to the application of state laws to the indigenous peoples, federal legislation 

excludes most of the jurisdiction of the states within the boundaries of Indian 

reservations.
153

  Thus, most state laws do not extend to the indigenous peoples on their 

reservations.
154

  Congress may, however, pass legislation permitting state laws to apply 

there.
155

  Therefore, the fact that some aspects of federal and state law may apply on 

reservations leads to considerable uncertainty about which law should apply in any given 

situation.
156

 

 

In exercising their right of self-government, a number of indigenous peoples have their own 

justice systems, applying both civil and criminal law
157

 and including their own tribal 
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courts.
158

  The Constitution of the United States does not apply to tribal courts, which have 

been established under separate foundation laws and are not part of the general court 

system of the United States.
159

  Concern has been expressed about the uncertainty 

surrounding the extent of the tribal courts’ jurisdiction.
160

  Keon-Cohen, however, pointed 

out that tribal jurisdiction would only be limited to the extent that tribal authority had been 

taken away by treaty or Act of Congress and that tribal courts had extensive jurisdiction on 

their reservations.
161

 

 

Thus, in the United States, despite restrictions, the indigenous peoples retain vestiges of 

sovereignty, including a right to self-government.  A number of nations even have their 

own tribal courts, which are separate from the United States federal and state court system.  

In Canada, Australia and New Zealand, in contrast, the courts have not, generally speaking, 

held that the indigenous peoples were self-governing nations.  Furthermore, the indigenous 

peoples have been regarded as subject to the jurisdiction of the courts.  They are, therefore, 

not in the same position as the indigenous peoples of the United States.  This thesis will, 

however, demonstrate that, despite the presumption that the indigenous peoples are subject 

to the laws of the land, the courts have been prepared to recognise or accommodate aspects 

of indigenous law.  Thus, one of the issues considered in this thesis is the basis upon which 

the courts have been prepared to do this.  However, in the United States, there is no 
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presumption that the indigenous peoples are necessarily subject to all state and federal laws.  

Moreover, the indigenous peoples of the United States are recognised as retaining a right to 

govern themselves under their own laws.  Therefore, it would not be helpful to include the 

United States in this thesis, where the situation is so different. 

 

Nonetheless, although the courts in Canada, Australia and New Zealand have not, generally 

speaking, regarded the indigenous peoples as self-governing nations, in all three 

jurisdictions it is possible to point to early cases in which courts suggested that the 

indigenous peoples might have retained a right to self-government.  To demonstrate the 

contrast with the approach in the United States, the cases that considered that the 

indigenous peoples might have a right to govern themselves and to live under their own 

laws will be considered briefly, before referring to key decisions which held that the 

indigenous peoples were subject to the jurisdiction of the courts. 

 

(4) The Status of the Indigenous Peoples in Canada, Australia and New Zealand 

In Canada, Australia and New Zealand, in the early years of the nineteenth century, neither 

the status of the indigenous peoples nor the jurisdiction of the courts to try offences by one 

indigenous person against another had been determined.  Even among judges and lawyers, 

no consensus had yet been reached on this issue.  Thus, the courts might have adopted and 

some judges did adopt an approach similar to that of Marshall C.J. 

 

In Australia, the lack of consensus about the status of the indigenous peoples and about the 

extent to which they were subject to the jurisdiction of the courts can be seen in the very 
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different arguments put forward by the prosecution and defence counsel in Murrell.
162

  This 

lack of consensus was also found in Canada, where judges were unclear about whether the 

courts had jurisdiction in cases in which both the offender and the victim were indigenous, 

particularly where the offence occurred either on a reserve or on unceded Indian land.
163

 

 

It is even possible to find cases in Australia and Canada in which judges stated or implied 

that they shared Chief Justice Marshall’s view that the indigenous peoples should be 

regarded as “domestic dependent nations”.
164

  In Canada, Monk J., in Connolly v. 

Woolrich, in determining whether a marriage between a European and a member of the 

Cree Nation could be recognised by Canadian courts, had to consider the status of the 

indigenous peoples.  Although he did not refer to the indigenous peoples as “domestic 

dependent nations”, he did refer to them as “nations” throughout his judgment.
165

  He even 

referred to Worcester v. Georgia in his judgment, relying on that case for his finding that 

the issuing of Royal Charters, which purported to grant vast tracts of land within North 

America to various grantees, did not abolish, or even infringe, the laws, territorial rights 
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and rights of self-government of the indigenous peoples.
166

  Thus, Monk J. recognised that 

the indigenous peoples had laws, territorial rights and a right to self-government.  

Nonetheless, he was of the view that the British Parliament had the power to exercise 

considerable control over the indigenous peoples if it chose to do so. He therefore held that: 

It is competent; it has been competent during the last hundred years, for the 

parliament of Great Britain to abrogate those Indian laws, and to substitute others for 

them.  It has not thought proper to do so…
167

 

 

The notion of control and protection that the British government and Parliament might 

exercise over the indigenous peoples is also suggested by his assertion that: “Their laws of 

marriage existed and exist under the sanction and protection of the Crown of England”.
168

 

 

Connolly v. Woolrich established that some Canadian judges regarded the indigenous 

peoples as enjoying political and territorial rights and as living under their own laws, until 

those laws were abolished by Parliament.
169

  However, the case of Connolly v. Woolrich 

concerned a marriage that took place in a remote part of Canada, at a time when Britain 

exercised virtually no jurisdiction over the area.
170

  It is therefore unclear whether Monk J. 

would have treated a marriage under indigenous law in quite the same way if it had taken 

place in one of the older provinces, which had long been settled by Europeans and subject 

to European law. 
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In New Zealand, one Privy Council case suggested that the Maori retained a measure of 

internal self-government, enabling them to alter their laws.  This power to change their 

customs was described as “... quasi-legislative internal authority”.
171

  Clearly, if the Maori 

retained a right to change their laws, this would amount to retaining an important aspect of 

their right to govern themselves. 

 

It is possible to identify a few early cases from all three jurisdictions suggesting that the 

indigenous peoples were recognised as living under their own laws and retaining a measure 

of self-government.  This approach is not unlike that of Marshall C.J.  Nonetheless, unlike 

the United States, this view was ultimately rejected in Canada, Australia and New Zealand.  

In Australia, as has already been discussed, Murrell decided that the courts had jurisdiction 

to try indigenous offenders for crimes against each other
172

 and in time this became the 

accepted law.
173

  The suggestion that indigenous Australians constituted “domestic 

dependent nations” was recently considered and rejected in Walker v. New South Wales.
174

  

In Canada and New Zealand the courts have taken the view that one law applies to all, 

                                                           
171

  See Arani v. Public Trustee of New Zealand, (1919) [1840-1932] N.Z.P.C.C. 1, at 6 [hereinafter 

Arani]. Lord Phillimore, who delivered the judgment of the Court, used the term “customs” rather 

than “laws”. However, he distinguished Maori customs from English local customs, ibid., and used 

the term “quasi-legislative” to describe the right to change them.  He may therefore have been using 

the term “customs” merely to mean unwritten laws, rather than suggesting that the rules governing 

the Maori were in any respect inferior to laws.  He may, however, have used the term “customs” to 

mean rules that fell between local customs and unwritten law.  See discussion of Arani in chapter 5, 

infra, at nn.142-44 and accompanying text.  For a discussion of the various meanings of the term 

“custom”, see chapter 5, infra, at nn.10-11, 36-37, 60-61 and 121-25 and accompanying text. 

172
  See supra n.96 and accompanying text and chapter 3, infra, at nn. 21-35 and accompanying 

text. 

173
  See discussion supra n.62 and accompanying text.  For examples of recent cases approving the 

decision in Murrell, see Chapter Three, infra n.46 and accompanying text. 

174
  Walker v. New South Wales, (1994) 126 A.L.R. 321 (Aust. H.C.), at 322. 



98 
 

regardless of whether they are indigenous or non-indigenous.  In Canada, this approach has 

been most evident in criminal law.
175

  Although marriages and adoptions in accordance 

with indigenous law enjoy judicial recognition, this is not on the ground that the indigenous 

peoples are self-governing nations.
176

 

 

In New Zealand, the suggestion in Arani that the Maori may have retained a measure of 

internal self-government
177

 can be contrasted with the refusal of New Zealand courts to 

recognise aspects of Maori law.  The reason given for this refusal was that, as British 

subjects, the law of the land applied to the Maori unless legislation provided for the 

recognition of aspects of Maori law.
178

  In other words, the presumption was that there was 

one law for all, unless the contrary was expressly provided for.
179

 

 

This brief discussion of Australia, New Zealand and Canada has revealed that, generally 

speaking, the indigenous peoples in those jurisdictions are subject to the law of the land.  

They are not regarded as nations, with inherent rights of self-government, who retain a 

measure of sovereignty.  This may change and, indeed, current developments may lead to 

greater judicial recognition of indigenous culture, law and even, perhaps, to the recognition 

of a right to self-government. 
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In New Zealand, for instance, the notion of partnership between the Maori and the New 

Zealand government, as reflected in the Treaty of Waitangi, is beginning to be taken into 

account by some courts.
180

  Although this will not necessarily result in Maori self-

government, it is likely to result in greater respect for Maori culture and values.  Indeed, the 

fact that some legislation already contains references to the Treaty of Waitangi may 

indicate that the influence of Maori culture and values is increasing within New Zealand 

society.
181

 

 

In Australia, it has been suggested that native title, which is a communal right over land, 

may have jurisdictional, as well as proprietary, features.  Kent McNeil, for instance, has 

argued that one way in which native title holders in Australia could exercise jurisdiction 

would be through their indigenous laws, which provide for the creation and enjoyment of 

land rights under their communal native title.
182

  In other words, he was of the view that the 

judicial recognition of native title could, in turn, lead to greater recognition of indigenous 

law and of the rights of indigenous communities to control their land.
183
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In Canada, the Constitution now recognises and affirms “[t]he existing aboriginal and treaty 

rights of the aboriginal peoples of Canada”.
184

  The courts have the task of determining 

which rights constitute “existing aboriginal and treaty rights”.  They may decide that these 

include the right to self-government.  Certainly, a number of scholars, who have considered 

judicial recognition of indigenous family law, have appreciated the link between the 

recognition of indigenous law and the recognition of an indigenous right to self-

government.
185

 

 

The courts have not yet conclusively ruled on whether the right to self-government is an 

existing aboriginal right, protected by the Constitution.  In Delgamuukw v. British 

Columbia, however, although Lamer did not rule out the possibility that the indigenous 

peoples might have a right to self-government, he referred to the Supreme Court of 

Canada’s ruling in Pamajewon, where he had held that if the indigenous peoples had a right 

to self-government, it could not be framed in broad terms.
186

  If Lamer’s view is accepted 

by the majority of Canadian judges, it would indicate that although they may not reject, out 

of hand, the existence of an aboriginal right to self-government, they are likely to recognise 
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only narrow, limited rights to self-government, covering clearly specified aspects of life.  

Yet, despite Lamer’s discouraging ruling on self-government, it is still possible that 

Canadian judges will be persuaded that the indigenous peoples continue to enjoy a broadly 

defined aboriginal right to self-government which the Constitution will recognise.  To date, 

however, this has not happened. 

 

This section has shown that the indigenous peoples of the United States were recognised by 

the courts as self-governing nations from as early as the 1830s.  They continue to be 

recognised as self-governing, with jurisdiction over their territories.  Some federal laws and 

the majority of the laws of the state in which they are situated do not apply to the 

indigenous peoples on their reservations.  Some indigenous nations even have their own 

courts.  In contrast, in the three jurisdictions under consideration, although the courts had 

initial doubts about the status of the indigenous peoples, they ultimately rejected the 

approach adopted in the United States.  The indigenous peoples are therefore not regarded 

as nations with inherent rights to self-government. 

 

Thus, at present the status of the indigenous peoples of the United States is quite distinct 

from that of the indigenous peoples of Australia, New Zealand and Canada.  This is due, in 

part, to the fact that the Marshall decisions of the 1830s held that the indigenous peoples 

were self-governing nations and dependent allies with their own laws.  This view did not 

prevail in the other jurisdictions, where the indigenous peoples were regarded as subject to 

the law of the land. 

 

Thus, despite superficial similarities, the recognition of the right to self-government and the 
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exclusion of state and some federal law on reservations sets the United States apart from 

Canada, Australia and New Zealand.  This thesis is concerned with how the courts have 

treated indigenous law in common law jurisdictions where the presumption is that the law 

of the land applies to the indigenous peoples.  As there is no such presumption in the 

United States, it would neither be appropriate nor particularly helpful to include that 

jurisdiction in the discussion in this thesis. 

 

5. Identifying and Categorising Common Law Approaches to Indigenous Law 

So far, this chapter has considered how the acquisition of sovereignty and the importation 

of English law affected indigenous law.  The early cases concerned with the recognition of 

indigenous law, from the three jurisdictions, have been examined to establish how 

indigenous law was treated in practice.  As section three has revealed, the courts did not 

adopt a consistent approach. 

 

This thesis is concerned with how the common law and indigenous law have interacted.  In 

particular, the thesis is concerned with the extent to which the courts have recognised 

indigenous law and judicial perceptions about the nature of indigenous law and its 

relationship with the common law.  Later chapters will focus on whether and to what extent 

indigenous law has received recognition in the areas of family law, criminal law and land 

law.  This section, however, will set out the basic features of the judicial approaches to the 

recognition of indigenous law and the judicial perceptions about the relationship between 

the indigenous law and the common law and will indicate the chapters in which these issues 

are discussed in more detail. 
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Although the judicial approaches to indigenous law will emerge from the discussion in the 

ensuing chapters, they are briefly described here for two reasons.  Firstly, the reader may 

find it helpful to be able to refer to a short section in the thesis which sets out the three main 

judicial approaches to indigenous law and identifies the sub-categories within each 

approach.  Secondly, by setting out here the judicial approaches to indigenous law and the 

judicial perceptions about its relationship with the common law, it will be possible for the 

chapter to conclude by considering the extent to which these approaches and perceptions 

are derived from views about the impact on indigenous law of the acquisition of 

sovereignty and the importation of English law.  In other words, it is possible to conclude 

this chapter by considering the relevance of Britain's acquisition of sovereignty and the 

importation of English law to the way in which Canadian, Australian and New Zealand 

courts have treated indigenous law. 

 

(1) Type and Degree of Recognition 

The approaches discussed in this section concern the extent to which the courts recognise 

indigenous law.  Thus, courts may refuse to recognise indigenous law.  They may take 

indigenous law into account or they may recognise it.  These approaches can be sub-

categorised, perhaps by the judicial reasons for adopting the approach in question, or by 

some other feature common to several, though not all, cases within the category.  Judicial 

perceptions about the nature of indigenous law and its relationship with the common law 

will be discussed in the next sub-section. 

 

(a) The Non-Recognition Approach 

This approach, as its name suggests, describes a refusal by the courts either to recognise, or 
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to take into account, indigenous law.  Where it is adopted, so far as the courts are 

concerned, indigenous law is irrelevant to the case before them.  This approach can be 

divided into three sub-categories: 

(i) Non-recognition due to the alleged non-existence of indigenous law; 

(ii) Non-recognition due to perceived common law incapacity; and 

(iii) Non-recognition due to perceived unsuitability of indigenous law. 

 

(i) Non-Existence of Indigenous Law 

The first sub-category describes cases in which the courts have taken the view that 

recognition is impossible because indigenous societies have no law.  This may be because 

the courts believe that the law has been extinguished.  It may, however, be because, though 

the courts acknowledge that indigenous communities have “customs” or some kind of rules, 

they regard them as inferior to and unworthy of recognition by the common law.  This 

approach is discussed in Chapters Two, Three and Four, in the context of early Australian 

and New Zealand marriage cases, Australian criminal cases and early New Zealand land 

cases. 

 

(ii) Incapacity of the Common Law 

Courts acknowledging the incapacity of the common law usually do so because they 

believe that the common law is incapable of recognising indigenous law, in the absence of 

statute.  However, they may also regard the common law as unable to recognise indigenous 

law, either because of the need to ensure equality before the law or because of the view that 

one law applies to all.  In such cases, courts may fear that recognition of indigenous law 

will undermine that equality.  This approach is considered in Chapter Two, with regard to 
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New Zealand marriage law, Chapter Three, in the context of Australian criminal law and 

Chapter Four, with regard to one Australian and some New Zealand aboriginal title cases. 

 

(iii) Unsuitability of Indigenous Law 

Indigenous law may be regarded as unsuitable to receive common law recognition on 

several grounds.  It may be that the indigenous law does not sufficiently resemble its 

common law or statutory equivalent.  It may be that certain aspects of the indigenous law 

are regarded as containing unconscionable features.  Finally, courts may regard some 

aspects of indigenous law as unable to receive judicial recognition because they are not 

sufficiently traditional.  In other words, indigenous law may be regarded as unsuitable to 

receive common law recognition because it has changed too much.  Thus, where non-

recognition is due to a perception that either indigenous people have no law or that the 

common law is incapable of recognising indigenous law, non-recognition applies to all 

indigenous law.  However, where the problem is seen to lie with the unconscionability or 

lack of traditionality of specific aspects of indigenous law, other aspects may receive 

recognition or accommodation.  Examples of the unsuitability of indigenous law approach 

can be found in all three jurisdictions and will be discussed in Chapters Two and Three. 

 

(b) The Accommodation Approach 

This approach falls between non-recognition and recognition.  Courts adopting it are 

neither prepared to recognise nor to ignore indigenous law.  They therefore take it into 

account to some extent, without going so far as to recognise it fully.  Accommodation can 

take many forms.  In criminal law, this may include giving an offender a reduced sentence 

to take account of tribal punishment, or imposing a sentence that incorporates indigenous 
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values.  In family law, it may include issuing an adoption order that allows for the operation 

of aspects of indigenous law.  It can be argued that, in aboriginal title cases, courts 

recognising an indigenous community’s right to occupy the land may be accommodating 

indigenous land law, even where they do not explicitly acknowledge its existence.  A 

difficulty with sub-categorising the accommodation approach is that courts are not always 

explicit about why they choose to accommodate indigenous law, rather than fully 

recognising it or withholding recognition from it.  However, I have identified the following 

sub-categories: 

De facto accommodation; 

 

Accommodation because legislation prohibits recognition; 

 

Accommodation because of a perception that full recognition is impossible in the 

absence of specific legislation; and 

 

Accommodation because indigenous laws differ from their common law and 

statutory equivalents in ways that would make full recognition 

difficult. 

 

 

(i) De Facto Accommodation 

De facto accommodation applies to cases in which the courts, while recognising the right of 

indigenous communities to occupy their land, make no reference to the existence of 

indigenous law.  It is referred to as de facto accommodation because the courts may not 

give any thought to indigenous land laws.  Nonetheless, by recognising the right of 

indigenous communities to occupy their land, courts enable them to continue to exercise 

their land laws.  This approach is considered in Chapter Four, with regard to some 

Canadian land cases and one Australian judgment. 
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(ii) Legislative Prohibition 

In some instances, statutes specifically provide that aspects of indigenous law are of no 

force or effect.  In such circumstances, courts cannot recognise indigenous law, even if they 

may see merit in doing so.  Creative and determined judges, however, may find ways, short 

of full recognition, of giving effect to those aspects of indigenous law.  This approach is 

found in a couple of New Zealand adoption cases and will be discussed in Chapter Two. 

 

(iii) Absence of Legislation 

Cases within this sub-category tend to arise in jurisdictions where indigenous law has not 

often received full recognition.  Courts may, therefore, be hesitant about recognising it, in 

the absence of statutory provisions permitting them to do so.  In the absence of such 

statutory provisions, courts may feel that the most they can do is to accommodate aspects of 

indigenous law.  This approach is demonstrated in a recent Australian family law case, 

examined in Chapter Two. 

 

(iv) Divergence of Law 

Finally, in a number of cases in which the courts have adopted the accommodation 

approach, they may not have explicitly stated their reason for doing so.  However, it is 

likely that they may have regarded certain aspects of indigenous law as insufficiently 

analogous to their common law or statutory equivalents.  Thus, courts may regard the 

divergence between indigenous law and common and statute law as too great for full 

recognition to be practical.  There may also be public policy considerations.  For instance, 

on the one hand, the indigenous law may impose requirements that the courts would not 

wish to condone.  On the other hand, there may be both legal and public policy reasons for 
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giving some effect to the indigenous law.  Such considerations may include: 

the need to avoid punishing an offender twice for the same offence; 

 

the need to support communities in their efforts to restore and maintain harmony; and 

 

the need to support communities in rehabilitating offenders. 

 

Thus, there may be public policy considerations that would make the non-recognition 

approach as difficult as full recognition.  The accommodation approach may therefore be 

seen as the best option and a good compromise.  This issue will be explored in more detail, 

particularly in Chapter Three. 

 

Other factors that may make the accommodation approach the most attractive option may 

be the need to maintain judicial control.  A further consideration may be the lack of 

information about the indigenous law in question, though this was more likely to be a 

consideration in the past than in the present.  The doctrine of precedent means that, where 

courts recognise an aspect of indigenous law, they will continue to do so in similar 

circumstances, from then on.  If they merely accommodate it, they have greater discretion, 

both about how they accommodate it and the extent to which they accommodate it. 

 

(c) The Recognition Approach 

I have not sub-categorised the recognition approach to the extent that I have with the others.  

The recognition approach assures to aspects of indigenous law the same degree of 

recognition as is given to common and statute law.  Thus, where this approach is applied to 

indigenous family law, marriages and adoptions in accordance with that law are as valid, in 

the eyes of the courts, as those entered into in accordance with marriage or adoption 

legislation.  This is the classic recognition approach and it is only found in Canadian family 
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law cases.  These will be discussed in Chapter Two.  Aspects of indigenous land law may 

also enjoy this degree of recognition.  The approach in land law differs from that in family 

law inasmuch as aspects of indigenous land law are neither regarded as, nor required to be, 

equivalent to common and statute law.  Despite this difference, the recognition approach in 

land and family law can be regarded as, essentially, the same.  Land law cases 

demonstrating the recognition approach are discussed in Chapter Four. 

 

A variant of the recognition approach can be identified in a couple of land law judgments.  I 

will refer to this sub-category as the hybrid approach.  The approach is a hybrid in two 

respects.  For present purposes, it is a hybrid between the recognition and accommodation 

approaches.  However, it is also a hybrid in that both common law and indigenous law 

concepts are relevant in determining aboriginal title claims.  As with the accommodation 

approach, courts adopting the hybrid approach place greater emphasis on proof of 

occupation than proof of indigenous land law.  Nonetheless, I have regarded the hybrid 

approach as a sub-category of the recognition, rather than the accommodation approach, 

because proof of indigenous laws is regarded as relevant to proof of title.  Furthermore, 

though placing limits on the land law that will receive recognition, courts adopting the 

hybrid approach will recognise aspects of indigenous land law.  It is therefore appropriate 

to regard the hybrid approach as a variant of the recognition approach, though sharing 

certain features with the accommodation approach. 

 

In considering cases applying the recognition approach, including the hybrid approach, 

three issues are often relevant.  They will be considered in this thesis when they arise.  The 

issues are: 



110 
 

(1) The common law rules, if any, with which the indigenous law must comply, in 

order to receive common law recognition; 

 

(2) The limits, if any, placed on the capacity of the common law to recognise aspects 

of indigenous law; and 

 

(3) Lack of consistency in the case law about whether the common law only 

recognises individual indigenous laws and treats them as part of the common law, or 

whether the common law recognises a whole body of indigenous law. 

 

The first two issues are closely related.  The common law may require the indigenous law 

to comply with certain rules.  For instance, in recognising indigenous marriage, the 

common law may require it to contain certain elements.  If it does not contain those 

elements, it will not be regarded as marriage and will not enjoy common law recognition.  

The common law may also impose limits on the indigenous law.  For instance, aboriginal 

title is generally held to be inalienable.  Thus, if an indigenous community had laws 

permitting the alienation of their land, they would probably not be enforced.  The 

imposition of conditions and limitations is particularly relevant in considering the hybrid 

approach.  This approach will be discussed in detail in Chapter Four. 

 

The third issue is the most difficult to deal with, because the courts do not appear to have 

taken a consistent approach.  Taking the example of marriage according to indigenous law, 

where courts have recognised the marriage, they may need to consider whether to treat it as 

though it had been solemnised in accordance with marriage legislation, or as though it had 

remained part of an indigenous body of law.  Where they have taken the latter view, they 

would need to look to the indigenous body of law when dealing with matters relating to the 

marriage.  Thus, if a couple, married in accordance with indigenous law, sought to 

terminate their marriage, the court would need to consider whether to look to indigenous 

law or to statute in determining how this could be done.  In the event of the death of one of 
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the spouses, the court would need to decide whether to look to indigenous law, or to 

common and statute law, to determine succession.  Courts would also need to consider 

whether spouses, married in accordance with indigenous law, would be entitled to pensions 

and other rights that spouses, married in accordance with the marriage legislation, enjoy.  In 

the few cases where such issues have arisen, courts have not taken a consistent approach, 

but have merely dealt with the case before them.  In Chapter Two, a rationale will be 

proposed that will seek to reconcile the existing authorities and suggest a way forward. 

 

(2) Common Law Relationship with Indigenous Law 

Having discussed the type and degree of recognition, the other issue to be considered 

concerns judicial perceptions about indigenous law and its relationship with the common 

law.
187

  This will be discussed in more detail in Chapter Five, which will also consider 

whether a correlation exists between the type and degree of recognition, on the one hand, 

and judicial perceptions about the nature of indigenous law and its relationship with the 

common law, on the other.  Judicial perceptions about the nature of indigenous law and its 

relationship with the common law are clearly relevant in any consideration of the 

interaction of the common law with indigenous law.  However, these perceptions are also 

of significance in determining whether the common law regards indigenous law as a 

dynamic body of law, capable of changing over time to meet new challenges and 

circumstances.  The capacity of the common law to recognise changes to indigenous law 

                                                           
187

  Although judicial perceptions about the relationship of the common law with indigenous law 

will be discussed, a firm legal basis for recognising indigenous law will not be suggested.  This is 

because, with regard to this issue, we are in an interim position and I do not feel that I can go so far 

as to construct a firm legal basis.  The best that I can do is to examine what courts have said about 

the relationship between the common law and indigenous law, in the cases in which this issue has 

been considered. 
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will be examined in Chapter Six.  Although judicial perceptions about the relationship 

between the common law and indigenous law will receive detailed consideration later in the 

thesis, the types and degrees of relationship will be briefly set out here. 

 

From the case law, I have identified six degrees of relationship between the common law 

and indigenous law.  I shall first list them, then elaborate on each in turn.  They are: 

 (a) No relationship; 

 (b) Mere acknowledgment; 

 (c) Adjustment; 

 (d) Separate but capable of recognition; 

 (e) Towards assimilation; and 

 (f) Absorption. 

 

(a) No Relationship 

Courts adopting this view refuse to acknowledge any relationship between the common law 

and indigenous law, refuse even to acknowledge that any relationship is possible.  They 

may deny the existence of indigenous law, though this is not always the case. 

 

(b) Mere Acknowledgment 

This describes the situation where the courts acknowledge the existence of indigenous law.  

They even take aspects of indigenous law into account, to some extent, in limited 

circumstances.  However, any relationship between the common law and indigenous law is, 

at best, slight and distant. 
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(c) Adjustment 

Courts regarding the relationship as one of “adjustment” hold that the common law adjusts 

to fit with indigenous law, to enable these very different systems of law to operate 

alongside each other.  Occasionally, courts have acknowledged that both the common law 

and indigenous law have adjusted to fit in with each other.  Thus, this perception about the 

relationship between the common law and indigenous law acknowledges that where more 

than one system of law operates within a jurisdiction, those systems must make adjustments 

so that they may operate smoothly alongside each other. 

 

(d) Separate but Capable of Recognition 

This describes a relationship in which the common law regards indigenous law as a 

separate, but parallel, body of law.  However, a relationship exists between the two bodies 

of law, because the common law does recognise and may protect, or give effect to 

indigenous law. 

 

(e) Towards Assimilation 

In some cases, courts acknowledge that, in dealing with certain aspects of the law, it may 

be relevant, or even essential, to look to and use concepts from both the common law and 

indigenous law.  Thus, in determining a case, it is necessary to look to both bodies of law to 

reach an appropriate decision.  I have described this relationship as “assimilation”.  It is a 

closer relationship than that of two separate, but parallel, bodies of law, running in tandem.  

It is as though the courts are trying to bring the two bodies of law together, almost to weave 

them together and the result reflects a convergence, though not a complete merger, between 

two legal traditions.  This type of relationship can be divided into two sub-categories: 
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assimilation/domination; and assimilation/search for partnership. 

 

The distinguishing feature of assimilation/domination is that it only affects areas of law that 

apply solely to indigenous peoples, notably, the law relating to aboriginal title.  The courts 

look to both the common law and indigenous law in deciding the cases and developing the 

law.  The danger of this type of relationship for indigenous law may be that, although the 

courts recognise that indigenous laws apply to indigenous communities, these laws are at 

risk of being continually watered down by the imposition of common law concepts.  

However, while the courts are continually looking to the common law when dealing with 

aspects of indigenous law and may therefore be continually diluting the effect of the 

indigenous law, the impact on the common law is likely to be negligible.  This judicial 

view sees the common law as the dominant partner.  Common law concepts may be 

imposed on indigenous laws and institutions, but indigenous laws and values are not 

imposed on the laws and institutions of the common law. 

 

Courts regarding the relationship between the common law and indigenous law as 

assimilation/search for partnership are not seeking common law domination of indigenous 

law.  Rather, they are developing a way forward that reflects both common law and 

indigenous legal traditions.  In one sense, it can be argued that the common law is the 

dominant partner, because the courts, rather than the indigenous communities, make the 

final decisions about what the law is.  However, the courts are not seeking to subsume 

indigenous law, but rather, to develop an effective mechanism to allow indigenous laws and 

values to be expressed and reflected alongside common and statute law.  The aim of 

assimilation/search for partnership is assimilation in its true sense, a legal system that 
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reflects indigenous laws and values, as well as common and statute law. 

 

(f) Absorption 

Absorption describes a very close relationship between the common law and indigenous 

law, so close, in fact, that indigenous law is absorbed into the legal system.  Courts with 

this perception treat indigenous laws as local customs.  These customs differ from the 

common law, but are no longer regarded as part of a separate body of law.  In discussing 

the previous relationship, assimilation, we see a move towards integration, bringing 

indigenous law and the common law into the one legal system, but it is still recognised that 

the common law and indigenous law are distinct bodies of law.  With absorption, there is 

no longer a recognition of separate legal systems.  All are one and the one, though it makes 

room for a few indigenous “customs”, is derived from English law. 

 

6. Conclusion 

Subsequent chapters will elaborate on the approaches that the courts have taken to 

indigenous law.  However, by examining early cases in the development of British colonial 

law, as well as early cases in the three jurisdictions under consideration, it is possible to 

identify some of the approaches mentioned above.  It is also possible to identify some of 

the judicial perceptions about the relationship between indigenous law and the common 

law.   

 

The territories under consideration in this thesis were predominantly acquired by 

settlement.  Courts have, in some instances, regarded the mode of territorial acquisition as 

relevant in determining how to deal with indigenous law.  However, as the cases discussed 
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in section three of this chapter have revealed, two very different views can be discerned 

about the effect on indigenous law of the acquisition of sovereignty by settlement and the 

importation of English law.  Courts have either treated inhabited territories acquired by 

settlement as though they were uninhabited, or they have acknowledged that indigenous 

law continued to apply to the indigenous communities until expressly abolished. 

 

From the cases discussed in section three of this chapter, it is possible to identify two of the 

approaches to the recognition of indigenous law referred to above: the non-recognition 

approach and the recognition approach.  The non-recognition approach, whereby courts 

held that the common law could not recognise indigenous law, was employed to deny that 

indigenous law existed and to treat inhabited territories, acquired by settlement, as though 

they were uninhabited.  Of course, it is possible to adopt the non-recognition approach 

without denying the existence of indigenous law.  Judicial acknowledgment that indigenous 

law continues to operate within indigenous communities does not guarantee that the courts 

will recognise that law.  The recognition approach only operates where courts are prepared 

to give effect to aspects of indigenous law.  In some of the cases discussed above, 

particularly Connolly v. Woolrich, the courts were prepared to recognise aspects of 

indigenous law.  Thus, both the recognition and the non-recognition approaches may flow, 

at least in part, from the views of the courts about the effect of settlement and the 

importation of English law on indigenous law. 

 

With regard to judicial perceptions about the nature of indigenous law and its relationship 

with the common law, cases discussed in this chapter have pointed to some of these 

perceptions.  For instance, where courts denied the existence of indigenous law, they were 
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of the view that there was no relationship between it and the common law.  However, two 

other perceptions can be discerned.  Where courts were of the view that indigenous law 

continued to operate in inhabited territories acquired by settlement, they clearly regarded it 

as separate from, though operating in parallel with, the common law.  The courts, however, 

might differ about the shape of the interface between the two bodies of law.  The other 

perception was suggested in the Case of Tanistry.  In that case, the Court considered the 

validity of the custom of tanistry.  Although the court held that the custom was void and 

that the common law had replaced Irish law, the case did suggest an approach to indigenous 

law that later courts have, on occasion, adopted, namely, to treat aspects of indigenous law 

as though they were local customs.
188

  According to this view, indigenous law consists of a 

few remaining customs that have been absorbed into the general law of the land. 

 

This chapter has demonstrated that, by looking at early cases on the law in force in 

territories acquired by Britain, particularly from the jurisdictions under consideration in this 

thesis, it has been possible to identify some of the judicial approaches to the recognition of 

indigenous law.  Some of the judicial perceptions about the relationship between 

indigenous law and the common law have also been discernible.  However, one approach to 

the recognition of indigenous law, namely the accommodation approach and a number of 

judicial perceptions about the relationship between the common law and indigenous law do 

not derive from these early cases.  It is therefore possible to conclude that judges’ views 

about the method by which the territories have been acquired and the effect of the 

importation of English law on indigenous law may have had a bearing on some of the 

approaches to the recognition of indigenous law and on some of the perceptions about the 

                                                           
188

  See Chapter 5(8), infra. 
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relationship between the common law and indigenous law.  It is therefore useful to be 

aware of these issues when looking at how the courts have treated indigenous law.  

However, it is also clear that, in many cases concerned with indigenous law, the method by 

which the territory in question was acquired was not regarded as a relevant factor.  

Therefore, in considering how the courts have treated indigenous law, although the method 

by which Britain acquired sovereignty over the territory in question should not be 

overlooked, its significance should not be overstated either. 
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CHAPTER TWO 

 

 JUDICIAL RECOGNITION OF INDIGENOUS FAMILY LAW 

 

1. Introduction 

The previous chapter considered the effect of the importation of English law on the laws of 

the indigenous peoples of Australia, New Zealand and Canada.  Whatever the effect of the 

importation of English law on indigenous law may have been in theory, in practice, a 

number of cases bear witness to the fact that indigenous communities have continued to 

enter into family relationships, including marriage, adoption and other child custody 

arrangements, in compliance with their own law.  For several reasons, courts have, on 

occasion, had to consider those relationships.  For instance, courts have had to consider 

arguments about the non-compellability of spouses, married under indigenous law;
1
 and 

arguments about whether a couple, who adopted a child under indigenous law, would be 

entitled to receive no-fault compensation for the child’s death.
2
  Such cases have posed a 

dilemma for the courts, which are constituted to interpret and adjudicate on common and 

statute law.  At first glance, it may appear that indigenous law is irrelevant to them.  On the 

other hand, many judges have appreciated the serious consequences, to the indigenous 

parties and to indigenous communities as a whole, of ignoring their laws, both in family 

law and in other areas of the law. 

                                                           
1
  See R. v. Nan-E-Quis-A-Ka, (1889) 1 Terr. L.R. 211 (N.W.T.S.C.), at 211-2; R. v. Williams, 

(1921) 30 B.C.R. 303 (B.C.S.C.), at 303-4; R. v. Monkey, (1861) 1 W. & W. (L.) 40, at 40-41; R. v. 

Cobby, (1883) 4 L.R. (N.S.W.) 355; and R. v. Wairemu Kingi, (1909) 12 Gazette Law Reports 

(N.Z.) 175, at 175-6. 

2
  See Casimel v. Insurance Corporation of British Columbia, (1993) 106 D.L.R. (4

th
) 720 

(B.C.C.A.) [hereinafter Casimel], esp. at 721 and 723-4. 
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As noted in the previous chapter, therefore, courts have sought to deal with indigenous law 

in different ways.  They have either recognised it, refused to recognise it, or they have 

sought to take it into account in a way that has fallen short of full recognition.  These 

approaches were referred to in the previous chapter as the recognition approach, the non-

recognition approach and the accommodation approach.  This chapter will demonstrate that 

courts have employed all three approaches in family law. 

 

The chapter will: 

examine how courts have dealt with indigenous family law; 

 

illustrate how the three approaches have operated in practice, by identifying their 

features, consequences and the similarities and differences between them; and 

 

consider why more than one approach has been developed. 

 

The recognition, non-recognition and accommodation approaches will be examined in that 

order, because recognition and non-recognition are fairly easy to define.  The 

accommodation approach, which falls between the other two, can then be compared and 

contrasted with them.  Finally, when discussing why more than one approach has been 

developed, I shall offer possible explanations. 

 

Certainly, some kind of explanation is required because, as noted in the introduction to the 

thesis, the three jurisdictions have a good deal in common.  It might therefore have been 

expected that they would have shared a common approach in dealing with indigenous law.  

As this is far from being the case, I shall suggest possible reasons for the divergence.  

Although these reasons are by no means conclusive, as explanations for the different 

approaches are offered in each chapter, a pattern may begin to emerge. 
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2. The Recognition Approach: Canada 

(1) Definition and Features 

Of the three jurisdictions under consideration, Canada alone has adopted the recognition 

approach in family law.  The recognition approach is so called because the courts applying 

it recognise that: 

indigenous communities may observe their own laws when entering into family 

relationships, including marriage and adoption;
3
 and 

 

courts have accorded those relationships the same degree of recognition as 

relationships entered into under marriage and adoption legislation. 

 

Thus, Canadian courts have recognised the existence of relationships that have complied, 

not with legislation, but with the laws of indigenous communities and have treated those 

                                                           
3
  See, for example, Connolly v. Woolrich, (1867) 17 R.J.R.Q. 75 (Que. S.C.); R. v. Nan-E-Quis-A-

Ka, supra n.1; Re Noah Estate, (1962) 32 D.L.R. (2d) 185 (N.W.T.T.C.); Re Adoption of Katie, 

(1962) 32 D.L.R. (2d) 686 (N.W.T.T.C.) [hereinafter Katie]; Re Beaulieu’s Adoption Petition, 

(1969) 3 D.L.R. (3d) 479 (N.W.T.T.C.) [hereinafter Re Beaulieu]; Re Kitchooalik and Tucktoo, 

(1972) 27 D.L.R. (3d) 225 (N.W.T.S.C.); confirmed on appeal, see Re Deborah E4-789, (1972) 28 

D.L.R. (3d) 483 (N.W.T.C.A.) [hereinafter Re Deborah]; Re Wah-Shee, (1975) 57 D.L.R. (3d) 743 

(N.W.T.S.C.); Re Tagornak Adoption Petition, [1984] 1 C.N.L.R. 185 (N.W.T.S.C.) [hereinafter Re 

Tagornak]; and Casimel, supra n.2.  Custody and guardianship have also been awarded to the 

person responsible for the care and custody of children under indigenous law, see discussion in P. 

Grant, “Recognition of Traditional Law in Child Custody Applications: Wilson v. Wilson” [1991] 4 

C.N.L.R. 1 (B.C.S.C.), at 1-2.  For a discussion of the cases recognising indigenous marriages and 

adoptions, see Norman K. Zlotkin, “Judicial Recognition of Aboriginal Customary Law in Canada: 

Selected Marriage and Adoption Cases” [1984] 4 C.N.L.R. 1.  C. Silver, “Casimel v. Insurance 

Corporation of British Columbia” [1995] 3 C.N.L.R. 8, discussed all the significant cases dealing 

with indigenous adoption law, including Casimel, at 9-15.  Cases recognising adoptions under 

indigenous law were also discussed in B. Lomax, “Hlugwit’y, Hluuxw’y My Family, My Child: 

The Survival of Customary Adoption in British Columbia” (1997) 14(2) Canadian Journal of 

Family Law 197, at 197-206.  Douglas Sanders, in Family Law and Native Peoples: Background 

Paper (Ottawa: Law Reform Commission of Canada, 1975), at 24-5, pointed out, however, that in 

some provinces, notably Nova Scotia, New Foundland and Quebec, marriages under indigenous 

law, entered into in those provinces, would not be valid.  The position of the other provinces and 

territories in this respect was discussed and he concluded that, within the other Canadian 

jurisdictions, marriages under indigenous law might be recognised as valid, see pp.26-35.  He also 

discussed the case law on marriage, see pp.35-45. 
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relationships with the recognition and respect accorded to marriages and adoptions under 

Canadian marriage and adoption legislation.  A key feature of the recognition approach is 

that marriages and adoptions under indigenous law are valid in Canadian law, without any 

action being taken by the legislature, the executive, or even the courts.  As soon as the 

marriage or adoption has taken place, it is as valid under Canadian law as it is under 

indigenous law and it is as valid under Canadian law as a marriage or adoption that 

complies fully with the legislation.  Thus, although the courts have issued many adoption 

orders recognising that an adoption under indigenous law has taken place, they have held 

that these orders are merely declaratory of the existence of indigenous law adoptions.  They 

do not create the adoptions.
4
 

 

Another feature of the recognition approach is that indigenous family law remains in force 

until extinguished or modified by clear and plain legislation.  The mere fact that  marriage 

and adoption legislation was enacted did not extinguish indigenous law, unless the 

legislation expressed a clear intention to abolish or limit the rights of indigenous 

communities to marry or adopt in accordance with their own laws.
5
 

 

                                                           
4
  For instance, Sissons J., in Re Katie, supra n.3, at 690, dated the adoption order from the date on 

which the adoption under indigenous law took place, not from the date of the Court’s decision.  

This indicates that the adoption order did not create or validate the adoption, but merely declared 

that an adoption already existed.  The declaratory nature of adoption orders was commented on in 

Re Tagornak, supra n.3, at 187.  A case in which the Court recognised an adoption under 

indigenous law, in the absence of an adoption order, was Casimel, supra n.2, esp. 723-5 and 733.  

Lomax discussed the declaratory nature of adoption orders.  He explained why the date of an 

adoption under indigenous law might not always be easy to determine and set out some of the 

reasons why establishing the date might be important, see Lomax, supra n.3, 207-14. 

5
  See Connolly v. Woolrich, supra n.3, at 138; Re Noah Estate, supra n.3, at 203-4; Casimel, supra 

n.2, at 727-8; and Manychief v. Poffenroth, [1995] 2 C.N.L.R. 67 (Alta. Q.B.), at 77-80. 
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Indigenous marriage and adoption law may operate alongside marriage and adoption 

legislation.  However, if parties wish to rely on indigenous law in the courts, they are 

required to prove certain elements.  Firstly, and not surprisingly, they must demonstrate 

that their community continues to observe the law
6
 and that the parties relying on the 

indigenous law have complied with it.
7
  Finally, they must prove that the family 

relationship is sufficiently analogous to its Canadian law equivalent for the courts to 

recognise it. 

 

Although courts will accept that indigenous marriage and adoption law may differ 

considerably from marriage and adoption legislation, the differences must not relate to the 

fundamental nature of the relationship.  Courts have, therefore, been willing to accept 

arranged marriages under indigenous law or an indigenous law requirement of parental 

consent.
8
  Marriages containing these elements have been recognised as valid, despite the 

fact that consent of parents is not required under Canadian law, which envisages that 

marriages are entered into by two consenting adults and are not arranged by others.  The 

courts have even recognised marriages, where the indigenous laws have permitted 

polygamy, provided that it was merely permitted and not required.
9
  They have not, 

                                                           
6
  See, for example, Connolly v. Woolrich, supra n.3, at 109-16; R. v. Nan-E-Quis-A-Ka, supra n.1, 

at 212-3; Re Noah Estate, supra n.3, at 195-7; Re Beaulieu, supra n.3, at 480; and Re Kitchooalik 

and Tucktoo, supra n.3, at 229-30. 

7
  See Connolly v. Woolrich, supra n.3, at 116-21, 127-8 and 137-8; R. v. Nan-E-Quis-A-Ka, supra 

n.1, 211-3; Re Noah Estate, supra n.3, at 197; Re Beaulieu, supra n.3, at 480; and Re Kitchooalik 

and Tucktoo, supra n.3, at 227-8 and 230. 

8
  See, for example, R. v. Williams, supra n.1, at 304; and Re Noah Estate, supra n.3, esp. at 197. 

9
  See Connolly v. Woolrich, supra n.3, at 134, where Monk J. implied that the fact that polygamy 

was not widely practised was significant in determining whether to recognise marriage under 

indigenous law.  In R. v. Nan-E-Quis-A-Ka, supra n.1, at 213-5, the Court also recognised a 
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however, treated polygamy or concubinage as marriage.
10

  Indeed, the courts have even 

punished indigenous parties for entering into polygamous relationships and have not taken 

into account the possibility that such arrangements might be permissible under indigenous 

law.
11

  They have, however, recognised the marriage of a man, in a polygamous 

relationship, to his first wife, discounting his relationship with any additional wives.
12

 

 

The cases indicate that courts have had more difficulty recognising marriages than 

adoptions.  This has been due, in part, to problems with establishing whether marriages 

were sufficiently analogous to marriages under Canadian legislation and, in part, to the fact 

that, in some instances, indigenous laws permitted incidents prohibited by Canadian law.  

Furthermore, the courts have used a fairly precise definition of marriage, regarding it as a 

permanent relationship, between one man and one woman, entered into voluntarily.
13

  

Courts have been able to accept that, in some communities, indigenous law might require 

the consent of parents, because this would not undermine the three essential elements of a 

                                                                                                                                                                                 
marriage where the indigenous law permitted polygamy, but was not prepared to recognise 

polygamy itself. 

10
  See Connolly v. Woolrich, supra n.3, at 134; and R. v. Nan-E-Quis-A-Ka, supra n.1, at 211-5.  

See also R. v. Bear’s Shin Bone, (1899) 3 C.C.C. 329 (N.W.T.S.C.).  On concubinage, see Re Noah 

Estate, supra n.3, at 195-7, where Sissons J. sought to establish whether the deceased’s relationship, 

which he had entered into under Inuit law, had been marriage or concubinage.  The issue was 

important because it had implications for succession to the deceased’s estate.  Having considered 

the evidence, he concluded that it was not concubinage but marriage. 

11
  See R. v. Bear’s Shin Bone, supra n.10, at 329-332. 

12
  See R. v. Nan-E-Quis-A-Ka, supra n.1, at 211-5. 

13
  Connolly v. Woolrich did not specify these requirements, but implied them, supra n.3, at 115-6 

and 135-7.  See also R. v. Nan-E-Quis-A-Ka, supra n.1, at 214-5.  These requirements were clearly 

laid down in Re Noah Estate, supra n.3, at 197-8.  See also Keddie v. Currie, (1992) 85 D.L.R. (4
th
) 

342 (B.C.C.A.), at 355-7, a case which did not involve marriage under indigenous law.  This issue 

is discussed in Douglas Sanders, supra n.3, at p.16. 
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valid marriage.  For the same reason, they have also accepted that marriages under 

indigenous law might be arranged, though presumably they would not have recognised 

such a marriage if the parties themselves did not consent.
14

  However, polygamous 

relationships would conflict with the requirement that the relationship must be between one 

man and one woman and concubinage would conflict with the requirement of permanence.  

Besides, public policy considerations may also have applied.  Polygamy, indeed bigamy, is 

a criminal offence.  Therefore, any indigenous law permitting it would directly conflict 

with Canadian legislation.  With regard to the requirement for permanence, Canadian 

legislation has distinguished marriage from less permanent relationships.
15

  Courts would, 

therefore, be unlikely to treat such relationships as marriage. 

 

The difficulties, revealed in the case law, of establishing whether relationships under 

indigenous law constitute marriage, may perhaps reflect a difference of view, or at least of 

emphasis, between Canadian legislation and the laws of some indigenous communities, on 

this matter.  Cases involving adoption, on the other hand, have rarely resulted in a clash 

between Canadian statutory provisions and indigenous adoption law.
16

  This may be 

because, despite the differences, the essential requirements for adoption in Canadian 

legislation and indigenous adoption law are very similar.  They could perhaps be stated as 

                                                           
14

  This is strongly suggested in Keddie v. Currie, supra n.13. 

15
  Ibid., esp. at 347-9 and 360-363. 

16
  However, see the suggestion in Re Kitchooalik and Tucktoo, supra n.3, at 233, that Inuit 

adoption law discriminated against birth mothers who did not consent to the adoption.  See also 

pp.228-230 and the decision in Re Deborah, supra n.3, at 488-9.  Despite this, both the Court at first 

instance and the Northwest Territories Court of Appeal ordered that the child should be returned to 

the family who had adopted her under Inuit law.  Nonetheless, this case demonstrates the potential 

for clashes between indigenous law and Canadian adoption legislation.  See discussion in Douglas 

Sanders, supra n.3, at 73. 



126 
 

the voluntary transfer of a child and of parental responsibility for the child, on a permanent 

basis, from birth parents to adoptive parents.
17

 

 

It is clear that one of the reasons for insisting on analogy between the family relationships 

governed by indigenous law and those governed by statute is to distinguish them from other 

relationships which may not be recognised or protected by Canadian law.  One such 

relationship, polygamy, is even in breach of the criminal law.  However, a further reason 

can be suggested for requiring analogy, namely, that parties are only likely to assert their 

indigenous law relationship before the courts if they are seeking the benefits and protection 

that Canadian law can provide.  Thus, the courts may wish to ensure that they only protect 

relationships that are truly analogous to those governed and protected by statute.  

Analogous relationships can be fitted easily into the Canadian legal system, as they can be 

treated in the same manner as their statutory counterparts.  This would not be the case with 

relationships differing significantly from Canadian common and statute law.  If such 

relationships were pleaded before the courts, it might not be clear how they should be 

protected, as the statutory provisions available would probably not be appropriate.  It may, 

therefore, be for that reason that courts have emphasised the need for analogy between 

indigenous family relationships and those prescribed by Canadian common and statute law. 

 

The issue of judicial protection, however, raises a further question.  Where courts recognise 

a marriage or adoption under indigenous law, do they merely recognise that relationship 

and proceed to treat it, in all respects, as though it had been entered into in accordance with 

                                                           
17

  Marshall J., in Re Tagornak, set out the requirements for an adoption under indigenous law, 

supra n.3, at 187.  These requirements are not identical to, but they do encompass, those that I have 

suggested. 
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Canadian legislation?  Or do they recognise other aspects of indigenous law that may apply 

to that relationship?  For instance, if they recognise a marriage, would they look to 

indigenous law or Canadian law to determine how that marriage could be terminated, or to 

determine the law of succession, in the event of the death of one of the spouses?  Currently, 

the courts have not formulated a consistent method of dealing with this issue, as the next 

sub-section will illustrate. 

 

(2) Recognition of Indigenous Family Relationships or Bodies of Indigenous Law 

The Commonwealth of Australia Law Reform Commission, which produced a report on the 

recognition of indigenous law,
18

 discussed various methods of recognising and enforcing 

the laws of indigenous Australians.  Using the terminology adopted in the report, the 

method by which courts would recognise indigenous family relationships and give them 

“equivalent effect” to marriages and adoptions prescribed by statute was referred to as 

“translation”.
19

  Treating indigenous family relationships as part of a larger body of 

indigenous law and giving effect to that body of law was referred to as “incorporation”.
20

  

Although, when discussing these methods, the report was more concerned with legislative 

than judicial recognition,
21

 I will use the terms “translation” and “incorporation” to describe 

the methods that the Canadian courts have used. 

 

Before examining the cases, I will note a few of the advantages and disadvantages of 

                                                           
18

  See The Report of the Commonwealth of Australia Law Reform Commission, No. 31 [hereinafter 

ALRC Report No. 31], The Recognition of Aboriginal Customary Laws (Canberra: AGPS, 1986). 

19
  Ibid., paras. 204-5. 

20
  Ibid., paras. 200-2. 

21
  This is clear from the discussion, ibid., paras. 199-209. 
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translation and incorporation, identified by the ALRC Report No. 31.  A major advantage of 

incorporation is that the courts are able to enforce aspects of indigenous law, regardless of 

whether they are equivalent to aspects of common or statute law.
22

  The disadvantages of 

incorporation are that indigenous laws may become distorted because courts may 

misunderstand them.  Another possible disadvantage is that the indigenous peoples may 

lose control over their own laws.
23

  This second disadvantage would apply more to 

legislative than judicial incorporation, because legislation may seek to define or describe 

the indigenous law that is being recognised, placing constraints on its content and ability to 

change.  In contrast, if the courts should seek to enforce a body of indigenous law relating 

to marriage or adoption, they would only be able to do so if the indigenous parties could 

prove their laws.  Thus, indigenous communities would maintain control over their own 

laws.  However, the problem of misunderstanding indigenous law could arise and is likely 

to be a cause for concern in any situation where one legal system seeks to recognise 

another. 

 

With translation, the ALRC Report No. 31 explained that, for the purposes of recognition, 

the laws and institutions of indigenous legal systems were required to be equated with 

common and statute law.  To ensure recognition of indigenous law, it would be necessary 

to demonstrate that the indigenous law or institution shared key characteristics with the law 

or institution prescribed by common and statute law.  Otherwise, recognition would be 

difficult or even impossible.
24

  The more the law or institution claiming recognition differed 

                                                           
22

  Ibid., para. 204. 

23
  Ibid., para 202. 

24
  Ibid., para. 204. 
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from the system within which recognition was sought, the more difficult it would be for the 

courts to recognise it.  This may explain why the courts have sought to define marriage and 

to ascertain whether marriages under indigenous law complied with their definition.
25

  

Another feature of translation, which could either be an advantage or a disadvantage, is that 

it may attribute consequences to the institution being recognised that the institution may not 

have possessed under indigenous law.
26

  This could result in indigenous family 

relationships being subject to benefits and burdens bearing no resemblance to the benefits 

and burdens prescribed by indigenous law.  I will return to this matter when discussing the 

cases. 

 

(3) Incorporation and Translation 

On occasion, the courts have adopted both incorporation and translation, though without 

expressly stating that they were doing so.  I shall first discuss two cases in which the courts 

have treated indigenous family relationships as part of a larger body of indigenous law and 

then two cases in which the courts have imposed the benefits and burdens of Canadian law 

on indigenous family relationships. 

 

An early case, which recognised the indigenous law impacting on marriage, was R. v. 

Williams.
27

  The case concerned whether a wife, married in accordance with indigenous 

law, could be compelled to give evidence at her husband’s trial.
28

  The complicating factor 

                                                           
25

  See discussion of the need for analogy between marriage under Canadian and indigenous law in 

section 2(1), supra. 

26
  See ALRC Report No. 31, supra n.18, at para. 205. 

27
  See R. v. Williams, supra n.1, at 304. 

28
  Ibid., 303-4. 
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was that the witness was the third wife of the accused.  All three women had married the 

accused under indigenous law, but the first two wives had also used a mechanism that their 

law provided to dissolve their marriages, before the witness married him.  Thus, the issue 

that the Court had to consider was whether to recognise both marriage and termination of 

marriage under indigenous law. 

 

Although Gregory J. gave no reason for holding the witness’s evidence inadmissible, it 

would appear that he accepted the arguments put forward by the defence counsel, who 

contended that the indigenous laws governing marriage and termination of marriage applied 

to the parties.  According to those rules, the witness was lawfully married to the accused, 

because the previous marriages had been lawfully dissolved.  This made her evidence 

inadmissible.
29

 

 

By holding her evidence inadmissible, the trial judge implied that the courts could 

recognise and enforce the whole body of indigenous law relating to marriage.
30

  However, 

by applying the non-compellability of spouses rule to couples married under indigenous 

law, without ascertaining whether the indigenous community observed a similar rule, he 

can be said, for that purpose at least, to have translated the marriage into Canadian law.  

Thus, the case demonstrates both incorporation and translation.  Yet, this need not present a 

problem because, according to the ALRC Report No. 31, incorporation and translation are 

not necessarily mutually exclusive.
31

 

                                                           
29

  Ibid., 305. 

30
  See discussion in Douglas Sanders, supra n.3, at 38. 

31
  See ALRC Report No. 31, supra n.18, at para. 205. 
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Although R. v. Williams demonstrates a willingness to incorporate the indigenous law of 

marriage, including termination of marriage, Re Noah Estate,
32

 indicates the willingness of 

some judges to incorporate the indigenous law of succession, a field of law with only an 

indirect bearing on marriage.  Sissons J.’s observations on succession were made obiter.  

However, he mapped out an approach that future courts may wish to adopt.  He had to 

determine the identity of Noah’s next-of-kin for inheritance purposes.
33

  To determine this 

issue, he first had to establish whether Noah’s marriage under Inuit law was valid in 

Canadian law.
34

  Having concluded that the marriage was valid in Canadian law and that 

Inuit marriage law had not been extinguished,
35

 he then held that, in Noah’s circumstances, 

the Intestate Succession Ordinance applied, which allowed his wife and child to inherit.
36

  

He expressed the view, however, that, as a rule, the Intestate Succession Ordinance did not 

apply to the Inuit.  Rather, the Inuit were subject to their own laws of intestate succession, 

which he regarded as capable of receiving judicial recognition.  He concluded that: 

I agree with Mr. de Weerdt that the matter of Eskimo intestate succession does 

require further study, and much study, and immediate study, and that the Eskimos 

and Eskimo rights and customs should not be further ignored. 

 

I also am inclined to agree that Eskimos are not bound by the Intestate Succession 

Ordinance.
37

 

 

Regarding Inuit rights generally, he concluded that “[t]his Court must guard their rights, 

                                                           
32

  See Re Noah Estate, supra n.3. 

33
  Ibid., 185-6. 

34
  This issue was considered at length, ibid., 186-204. 

35
  Ibid., 204. 

36
  Ibid., 206-7. 

37
  Ibid., 205. 
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when it can, and sometimes must write upon a clean slate.”
38

  Though obiter, these 

observations suggest that it may be open to courts to recognise and enforce a wide range of 

laws with a direct or an indirect bearing on marriage and other family relationships. 

 

However, a number of cases have applied the benefits and burdens of Canadian law to 

indigenous family relationships.  Thus, they have treated those relationships as though they 

were entered into in accordance with Canadian law.  I shall first discuss a case in which the 

parties were subject to the burdens of Canadian law and will then examine a case in which 

the parties enjoyed its benefits. 

 

In R. v. Bear’s Shin Bone, the issue was whether the accused, a member of the Blood 

Nation, was guilty of the crime of polygamy when he entered into a marriage with two 

women simultaneously.
39

  If the Court had wished to adopt the incorporation technique, it 

could have looked to the laws of the Blood Nation to establish whether polygamy was a 

crime under Blood law.  However, there is no indication that this course of action was 

followed, or even contemplated.  Instead, the Court applied Canadian law, under which 

polygamy was an offence.  Therefore, the accused was convicted.
40

 

 

Although parties to a marriage under Blood law were subject to the burdens of Canadian 

law, this case may not necessarily be an example of translation, as envisaged in the ALRC 

Report No. 31.  Translation, according to that Report, requires similarity, equivalence, 
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  Ibid., 206. 

39
  See supra n.10, at 329-330. 

40
  Ibid., 330. 
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between marriage under Canadian and indigenous law.  Polygamous relationships are not 

equivalent to marriage under Canadian legislation.  Thus, arguably, translation of such 

relationships and perhaps even punishment for entering into them would be impossible if 

the courts adopted the technique of translation.  On the other hand, it could be argued that, 

by the time R. v. Bear's Shin Bone was decided, marriages under indigenous law were, 

generally speaking, regarded as valid under Canadian law.
41

  Therefore, as soon as they 

were entered into, the parties would have been subject to the benefits and burdens of 

Canadian law.  Thus, whenever parties entered into a polygamous marriage under Blood 

law, a relationship that was prohibited by Canadian law, they would have become liable to 

prosecution.  If this was the view taken by the Court, the issue of whether Blood law 

permitted polygamy, which was not established in the case, would have been irrelevant.  

The case would also have demonstrated a form of translation, though not translation as 

envisaged by the Commonwealth of Australia Law Reform Commission.  R. v. Bear's Shin 

Bone indicates that judicial recognition of indigenous law did not always benefit  

indigenous parties and that they may, on occasion, have been disadvantaged when their 

family relationships were translated into Canadian law. 

 

Indigenous parties have, however, also sought some of the benefits of Canadian law.  In 

Casimel, for instance, the plaintiffs, who had adopted a son under indigenous law, claimed 

no-fault death benefit as dependent parents, following his death.
42

  The Court had to 

determine whether parents, who had adopted children under indigenous law, were eligible 

                                                           
41

  Ibid., 330-331.  However, see Sanders, supra n.3, at 37-8, who referred to a couple of early cases 

in which courts were not prepared to recognise marriages under indigenous law. 

42
  See Casimel, supra n.2, at 721 and 723-4. 
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for this benefit.  In other words, the Court had to decide whether an adoption under 

indigenous law could be translated into Canadian law and could enjoy its benefits.  Lambert 

J.A., delivering the judgment of the Court, found that the courts would recognise 

… the status conferred by aboriginal customary adoption … for the purposes of 

application of the principles of the common law and the provisions of statute law to 

the persons whose status is established by the customary adoption.
43

 

 

He held that the indigenous adoption laws were “an integral part of the distinctive cultures” 

of the community in question.
44

  The result was that the status of parent and child, which 

the adoption under indigenous law created, was “recognized, affirmed and protected by the 

common law”
45

 and later by the Constitution Act, 1982.
46

  He therefore concluded that the 

Casimels’ status of parents, which both the common law and Constitution recognised, was 

sufficient to bring them within the definition of “dependent parent” for the purpose of the 

no-fault death benefit.
47

 

 

The decision in Casimel ensured that couples, who adopted their children in accordance 

with the laws of their community, enjoyed the same benefits as couples who adopted 

children under Canadian adoption legislation.  It also ensured that these couples would 

benefit from a remedy designed to address a modern problem for which the indigenous law 

might not have developed a remedy. 
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  Ibid., 731. 

44
  Ibid., 733. 

45
  Ibid. 

46
  Ibid.  Schedule B to the Canada Act, 1982, (U.K.), c.11.  Section 35(1) provides: “The existing 

aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and 

affirmed.” 

47
  See Casimel, supra n.2, at 733. 
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The four cases discussed above, illustrate that the courts have neither consistently 

incorporated nor consistently translated indigenous law into Canadian law.  This lack of 

consistency is perhaps not surprising.  On the one hand, judicial recognition of family 

relationships entered into under indigenous law would, in many instances, be pointless if 

the courts could not give them the protection enjoyed by their equivalents under Canadian 

law.  Indeed, indigenous people would be unlikely to seek judicial recognition if they did 

not hope to receive some of the benefits of Canadian law.  It would, however, be difficult to 

justify ignoring the fact that indigenous marriage and adoption law would almost certainly 

form part of a larger body of law that indigenous people continued to observe.
48

  It would 

be difficult to explain why family relationships would enjoy judicial recognition, whilst 

other laws impacting on those relationships were treated as though they did not exist.  Thus, 

the need, in some cases, to apply the benefits of Canadian law to family relationships under 

indigenous law and the need, in other cases, to recognise aspects of indigenous law 

impacting on those relationships, may explain why courts have not consistently opted for 

either translation or incorporation. 

 

Courts may need to consider the lack of consistency in this area and develop a clear 

rationale for applying Canadian law, or indigenous law, or both, to those family 

relationships.  In the absence of such a rationale, it may be possible to reconcile most of the 

cases.  Courts could decide that, where a family relationship had been entered into under 

indigenous law, that relationship would be subject to any relevant indigenous laws that 

continued to be observed.  However, common and statute law would move in to fill the gap 

                                                           
48

  C. Silver argued that Casimel opened the way for wider recognition of indigenous law, 

particularly as the case held that adoptions under indigenous law enjoyed constitutional protection, 

supra n.3, at 15-7. 
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where: 

Other aspects of indigenous law were no longer observed. 

 

The indigenous law did not provide a remedy. 

 

The redress was sought against a third party who was not subject to indigenous law. 

 

This method of dealing with indigenous law would not prevent indigenous law from 

developing so that it could provide remedies for modern problems.  It would, however, 

provide a safety net where, for whatever reason, indigenous law did not provide a remedy.  

This method of dealing with indigenous law would allow the courts to recognise: 

the marriage and termination of marriage in R. v. Williams; 

 

the application of either the Intestate Succession Ordinance or the development of 

Inuit succession laws in Re Noah Estate; and 

 

the provision of no-fault death benefits to dependent parents in Casimel. 

 

The only case that does not fit satisfactorily into this scheme is R. v. Bear’s Shin Bone.  In 

that case, it could be argued that, just as Canadian law recognised family relationships 

under indigenous law from the moment that they were entered into, it should also recognise 

and punish those relationships that were expressly prohibited.  Furthermore, just as family 

relationships under indigenous law enjoyed the benefits of Canadian law, it could be argued 

that they should also bear some of its burdens.  Yet, such arguments are somewhat 

unsatisfactory, because indigenous law developed separately from, and without reference 

to, common and statute law.  Thus, the Court in R. v. Bear's Shin Bone decided to impose a 

punishment on the accused for conduct that his own law may not have prohibited, merely 

because Canadian law chose to recognise marriage under indigenous law.  The Court did 

not even refer to the possibility that polygamy might be permissible under indigenous law, 

let alone justify or explain the decision to recognise marriage under indigenous law, whilst 
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refusing to consider indigenous values regarding polygamy.  Despite recognition of 

marriage under indigenous law, it is unlikely that courts would recognise and bestow the 

benefits of Canadian law on polygamous relationships, even if they were permitted under 

indigenous law.  However, if the laws of certain indigenous communities permitted 

polygamy, it is by no means certain that courts would now take such a harsh approach and 

convict, as they did in R. v. Bear’s Shin Bone.  R. v. Bear’s Shin Bone aside, the solution 

suggested above would allow courts to incorporate and translate indigenous law and would 

provide a consistent rationale for determining which technique to use in any given 

circumstance. 

 

(4) Summary 

To summarise, courts adopting the recognition approach recognise that indigenous 

communities may enter into family relationships under their laws, provided that the 

relationships in question are analogous to those prescribed by Canadian law.  Courts will 

recognise those relationships as soon as they are entered into and do not require them to 

receive either legislative or executive recognition.  Family relationships under indigenous 

law will continue to enjoy judicial recognition until the indigenous law is abolished by 

legislation expressing a clear intention to achieve that result.  In the absence of such 

legislation, courts will treat family relationships under indigenous law in the same manner 

as those entered into in accordance with legislation.  They may also recognise other aspects 

of indigenous law that may impact directly or indirectly on those relationships.  It is not, 

however, clear which laws the courts will recognise, nor the circumstances in which laws 

impacting on family relationships will receive judicial recognition. 
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The recognition approach to relationships under indigenous family law allows for a degree 

of certainty for indigenous peoples.  They may adopt children, particularly in the Northwest 

Territories, with reasonable confidence that if the matter should come to court, their 

adoption will be upheld.  However, although the issue has not been tested, it is possible that 

the recognition approach, as applied by the courts to aspects of indigenous family law, may 

lack flexibility.  Thus, although adoptions under indigenous law have been recognised, it is 

not clear whether courts would be willing to recognise child custody arrangements that do 

not resemble adoption, or other child custody arrangements prescribed by Canadian 

legislation.  Would the courts, for instance, be willing to recognise child custody 

arrangements that involved shared responsibility between several family members, or a 

system that provided for additional, rather than substitute, parents?  Therefore, while the 

recognition approach is very effective at recognising family relationships that resemble 

those under Canadian law, it may lack the flexibility to recognise family relationships that 

differ markedly from those envisaged by Canadian law.  However, until such an issue 

arises, it is unclear how the courts will deal with it. 

 

The other issue that has not been clearly determined is whether the courts are merely 

recognising relationships entered into under indigenous law, or whether they are, in fact, 

recognising the indigenous law itself.  This relates to the issue of whether marriages and 

adoptions under indigenous law are solely subject to the benefits and burdens of Canadian 

law, or whether they may also be subject to the benefits and burdens of indigenous law.  

Clarifying this issue is important because, if it is the latter, it may open the way for a wide 

range of indigenous laws to receive judicial recognition.  If, however, the courts are only 

recognising a few indigenous family relationships, on analogy with those entered into under 
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Canadian law, the possibility of using the marriage and adoption cases discussed above as  

a lever for opening the door to greater judicial recognition of indigenous law will be very 

limited.  However, whether or not those cases can be used to argue for greater recognition 

of indigenous law, the fact remains that family relationships entered into under indigenous 

law enjoy far greater recognition and protection from Canadian courts than from the courts 

in the other jurisdictions under consideration. 

 

So far, I have focused on cases that have fully recognised family relationships entered into 

under indigenous law.  However, courts in other jurisdictions have not recognised 

indigenous law, nor have they recognised family relationships prescribed by that law.  The 

next section will examine the non-recognition approach and will focus on cases from 

Australia and New Zealand, in which courts have refused to recognise marriages entered 

into in accordance with indigenous law. 

 

3. The Non-Recognition Approach: Australia and New Zealand 

(1) Definition and Features 

The non-recognition approach is so called because courts adopting it refuse to give 

indigenous law any recognition whatever.  In family law, this also includes a refusal to give 

recognition to the family relationships prescribed by indigenous law.  One reason for 

examining this approach is that an understanding of the recognition and non-recognition 

approaches will help to explain the accommodation approach.  However, the non-

recognition approach is important in its own right, because it is an approach that courts 

have adopted on a number of occasions, for several reasons.  I have divided it into three 

sub-categories, which reflect the reasons why the courts have withheld recognition.  Thus, 
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non-recognition can be due to: 

 alleged non-existence of indigenous law; 

 

 incapacity of the common law to recognise indigenous law; and 

 

 perceived unsuitability of indigenous law to receive common law recognition. 

 

Although the non-recognition approach was adopted in Australian and New Zealand 

marriage cases, the approach to indigenous law in the two jurisdictions differed in some 

important respects and reflected the different sub-categories of the non-recognition 

approach.  However, before looking in detail at each jurisdiction, a few features common to 

all three sub-categories of the non-recognition approach will be noted.  Firstly, even if it is 

relevant to the case before them, courts adopting this approach do not recognise, or even 

take into account, indigenous law.  This does not necessarily mean that courts deny the 

existence of indigenous law.  They may do so.  However, those holding either that the 

common law cannot recognise indigenous law or that indigenous law is unsuitable to 

receive common law recognition, generally acknowledge that indigenous law exists. 

 

Secondly, courts adopting the non-recognition approach focus on the differences, rather 

than the analogy, between the common law and indigenous law.  Indeed, often courts 

adopting this approach focus on actions permitted by indigenous law that are prohibited by 

common and statute law.  A. Sarat and R. Berkowitz provide a useful and insightful 

analysis of how courts deal with difference.  Although the cases on which they focussed 

arose in the United States, were considered by the United States Supreme Court and did not 

concern the recognition of indigenous law, two approaches to the recognition of difference 

emerged.  One approach was to portray difference as a threat and to exaggerate the 

potentially disastrous consequences that might flow from the courts choosing to recognise 
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or accommodate it.  The other approach was to minimise and assimilate the difference.  

Where this approach was adopted, the difference was accommodated.  However, the 

difference was presented as miminal and non-threatening.  These approaches were not 

unlike those adopted by many judges who have sought either to recognise or deny 

recognition to indigenous family law.  Sarat and Berkowitz, however, acknowledged that 

neither of the approaches that they identified truly welcomed or embraced difference.  They 

suggested that, if difference were truly to be accommodated, legal pluralism might be the 

way forward.
49

 

 

Although legal pluralism may well be effective in enabling communities with different 

values, beliefs and lifestyles to live together in society, without fear of unwarranted 

interference, it may not be a wholly satisfactory solution for recognising or accommodating 

indigenous law.  The difficulty with legal pluralism is that although it may ensure that 

aspects of indigenous law enjoy a measure of recognition, it may not necessarily give that 

law any greater protection than the laws or practices of any other community.  In other 

words, it may not sufficiently recognise and protect the unique position of indigenous 

peoples as the first peoples within Australia, New Zealand and Canada.  The result of legal 

pluralism might therefore be that indigenous communities would be treated with no greater 

consideration than any other minority interest group and with no greater right to have their 

laws recognised than any other minority interest group.  Indigenous communities have a 

unique position and should enjoy rights flowing from that position.  It is not, however, clear 

that legal pluralism would be the most effective means of ensuring that they would enjoy 

                                                           
49

  These issues were discussed in A. Sarat and R. Berkowitz, “Disorderly Differences: Recognition, 

Accommodation, and American Law” (1994) 6 Yale Journal of Law and the Humanities 285. 
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those rights. 

 

Finally, courts tend to look to statute to recognise indigenous law.  They are unwilling to 

recognise, or even take into account, aspects of indigenous law unless specifically 

permitted, or required, to do so by statute.  In contrast to the recognition approach, which 

assumes that indigenous laws continue to operate and to enjoy common law recognition 

until explicitly extinguished, the non-recognition approach assumes that indigenous laws 

cannot apply, or at least their continued operation cannot be recognised, unless this is 

provided for by statute.  These features are present, explicitly and implicitly, in both 

Australia and New Zealand.  They will be highlighted throughout the remainder of this 

section. 

 

(2) Australia: Non-Existence of Indigenous Law 

In this sub-section, I will discuss two Australian cases dealing with marriage.  The first of 

these cases, R. v. Monkey,
50

 did not rule out the possibility of judicial recognition of 

marriages under indigenous law.  Indeed, it may be inappropriate to regard this case as an 

example of the non-recognition approach.  On the other hand, it opened the way for the 

approach adopted in the second case on indigenous marriage law, R. v. Cobby.
51

 

 

In R. v. Monkey, the Court gave two reasons for refusing to recognise the alleged marriage.  

Firstly, it found that there was insufficient evidence about the existence and nature of the 

marriage law of the indigenous community in question.  Secondly, it found that there was 

                                                           
50

  See supra n.1. 

51
  See supra n.1. 
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insufficient evidence to show that the witness was married to the accused in accordance 

with indigenous law.
52

  At first glance, the case would suggest that, had sufficient evidence 

been available, the judges might have recognised the marriage and perhaps Australia would 

have adopted the same approach as Canada.  However, a closer examination reveals 

questions about the type of evidence that Stawell C.J. and Barry J. would have required.  

They refused to accept an assertion by the witness that she had married the accused in 

accordance with indigenous law.
53

  Barry J. held that: 

To assume, because this person described herself as a “lubra,” and as married, that 

she was the prisoner’s wife within the meaning of the Act, is assuming too much, 

without evidence of the meaning of the word “lubra,” or of the facts constituting 

marriage according to the rites and ceremonies of these people.
54

 

 

It is clear from this passage that the Court required evidence of marriage and that the wife’s 

statement was not sufficient.  The Court did not, however, indicate the type of evidence that 

would be required to determine whether a marriage had taken place.  Furthermore, both the 

passage quoted above and the judgment of Stawell C.J. implied that a marriage, to receive 

judicial recognition, would be required to fulfil certain criteria.  Barry J. required evidence 

“of the facts constituting marriage” and Stawell C.J. was of the view that “[t]he vague and 

general description given by her [the witness who was allegedly married to the accused] is 

not sufficient per se, and without explanation, to disqualify her as a witness.”
55

  Thus, they 

required evidence of what constituted marriage in the indigenous community, presumably 

to enable them to assess whether it bore a sufficient resemblance to marriage under 

                                                           
52

  See R. v. Monkey, supra n.1, at 41. 

53
  Ibid. 

54
  Ibid. 

55
  Ibid. 
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Australian law. 

 

R. v. Monkey left open the possibility that marriage under indigenous law might receive 

judicial recognition, provided sufficient and appropriate evidence could be produced.  

However, the Court’s unwillingness to accept the evidence of indigenous people about their 

own laws might suggest that judicial recognition was only a very slight possibility.  

Nonetheless, because the main reason for refusing to recognise the marriage was, allegedly, 

lack of evidence, the case cannot strictly be regarded as an example of the non-recognition 

approach.  R. v. Cobby, on the other hand, is a clear and indisputable example of this 

approach.  Specifically, it is an example of the non-existence of indigenous law approach.
56

 

 

R. v. Cobby differed from R. v. Monkey in two key respects: firstly, the evidence revealed 

that the accused was married to two wives and that the witness was the second wife;
57

 and 

secondly, the witness provided some information about marriage under the laws of her 

community.
58

  The Court refused to recognise the marriage.  Chief Justice Sir J. Martin, 

though emphasising the flexibility of English and Australian courts in recognising 

marriages solemnised in other jurisdictions and in accordance with foreign laws of 

marriage,
59

 explained why it would be inappropriate to extend judicial recognition to the 

case before him.  He explained that: 

… to extend the law [presumably the law that recognised marriages in accordance 

with foreign law] to the aborigines of this colony, or to take the statement of their 

                                                           
56

  See section 5(1)(a)(i) of Chapter One, supra. 

57
  See R. v. Cobby, supra n.1, at 355. 

58
  Ibid. 

59
  Ibid., 355-6. 
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customs from one of themselves, is to go too far.  We may recognise a marriage in a 

civilised country, but we can hardly do the same in the case of the marriages of 

these aborigines, who have no laws of which we can take cognizance.  We cannot 

recognise the customs of these aborigines so as to aid us in the determination as to 

whether the relationship exists of husband and wife.
60

 

 

Thus, the Chief Justice refused to recognise the marriage under indigenous law because he 

did not regard the indigenous people as having laws.
61

  So far as he was concerned, they 

only had “customs”, which he clearly regarded as inferior to laws.  He neither explained the 

difference between “laws” and “customs” nor why he regarded the indigenous peoples as 

possessing “customs” rather than “laws”.  It is, however, possible to speculate on his 

reasons for refusing to recognise indigenous law. 

 

Although he claimed to put “out of consideration altogether the statement of this witness, 

that the prisoner had another wife, and regarding only the fact, as stated by her, that she was 

his wife, and supposing that she was his only wife”,
62

 it is likely that he was influenced by 

the fact that some indigenous communities permitted polygamy, which was neither 

permissible under Australian law nor acceptable in Australian society.  Further, his use of 

the term “customs” rather than “laws” indicates his low opinion of indigenous law.  It is 

very unlikely that he had access to sufficient, reliable information about indigenous law and 

this lack of information may have resulted in his misconception about indigenous law and 

                                                           
60

  Ibid., 356. 

61
  It should be noted that Windeyer J., though his judgment was very brief, concurred with the 

Chief Justice, ibid.  Sir G. Innes J., however, though concurring with the others, did so on a much 

narrower ground, namely, that there was not sufficient evidence that the witness was the wife of the 

accused, ibid. 

62
  Ibid., 355.  Windeyer J. also held that the fact that the relationship was polygamous was 

irrelevant to the outcome, because, even if the witness had been his only wife, she would still have 

been competent to give evidence against him, ibid., 356. 
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may have contributed to his perception that the indigenous peoples had “customs” rather 

than “laws”.    However, one of the reasons why he was unable to obtain reliable evidence 

was his unwillingness to accept the evidence of the indigenous people.  If the Court was 

unwilling “to take the statement of their customs from one of themselves”,
63

 it is hard to 

imagine where else such information could have been obtained.  While it is understandable 

that the courts might not wish to rely on the evidence of the witness about the nature of 

marriage under indigenous law,
64

 members of the indigenous community, perhaps 

community elders, would have been better placed than anyone else to provide an accurate 

“statement of their customs”.
65

  Whatever factors may have influenced the Chief Justice, 

his judgment indicates that his perception that indigenous peoples did not have laws was 

his main reason for refusing to recognise their marriages. 

 

Over a century later, the non-existence of indigenous law argument is no longer widely 

accepted among Australian judges, as later chapters in this thesis will reveal.
66

  Indeed, 

marriage under indigenous law now enjoys limited statutory recognition, in both the 

Northern Territory and in a few of the states.
67

  However, it is by no means certain that such 
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  Ibid., 356. 

64
  It should be noted that this evidence was sufficient for Canadian courts.  See discussion in R. v. 

Nan-E-Quis-A-Ka, supra n.1, esp. at 211-2. 

65
  See R. v. Cobby, supra n.1, at 356. 

66
  See Mabo v. Queensland [No.2], [1992] 175 C.L.R. 1 [hereinafter Mabo [No.2]] (Aust. H.C.), 

on marriage, at 61. 

67
  See, for example, section 13(1) of the Adoption of Children Act, 1994 (N.T.); section 6(4) of the 

Administration and Probate Act, 1969 (N.T.); section 7(1)(a) of the Family Provision Act, 1970 

(N.T.); section 4 of the Motor Accidents (Compensation) Act, 1979 (N.T.); section 3(b) of the Status 

of Children Act, 1970 (N.T.); section 4(3) of the Adoption Act, 1988 (S.A.); and section 11(i)(b) of 

the Adoption Act, 1984 (Vic.). 
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marriages would be recognised, or even taken into account, by the courts, in the absence of 

legislation. 

 

(3) New Zealand: Incapacity of the Common Law and Unsuitability of Indigenous Law 

One factor that may have had a bearing on the approach used by New Zealand courts was 

the establishment of a special land court.  As this court has had an impact on several areas 

of law, including family law, a few observations on it may be useful, before discussing how 

the non-recognition approach has been applied in New Zealand. 

 

The Maori Land Court, formerly the Native Land Court,
68

 was established in the 1860’s.
69

  

Its main function was to convert Maori customary land into freehold land.  To fulfil this 

function, it had to ascertain the identity of the customary owners and determine their shares 

in the land.
70

  In addition, the Court dealt with succession to real and personal property 

belonging to Maori who died intestate, and, in dealing with this matter, was required by the 

Native Lands Act, 1865, to take Maori “customs” into account.
71

  It therefore gave limited 

recognition to marriage under Maori law, by allowing the children of such a marriage to 

                                                           
68

  The Court is now known as the Maori Land Court, following section 4(2) of the Maori Purposes 

Act, 1947, which replaced the word “Native” with the word “Maori” throughout the legislation.  

However, prior to that date, it was referred to as the Native Land Court and whenever I refer to the 

Court’s operation prior to 1947, I shall refer to it by its former title. 

69
  The exact date of its establishment is a matter of debate.  See discussion in R. Russell, “Legal 

Pluralism in New Zealand Over the Last One Hundred and Twenty-three Years” (1990) 5 Land and 

Anthropology 66, at 71. 

70
  See the Native Lands Act, 1865, N.Z.S., 1865, No. 71.  See also discussion in Russell, ibid., 73-

5. 

71
  See the Native Lands Act, 1865, supra n.70, Part III (2) XXX.  See also discussion in Russell, 

supra n.69, esp. at 74-5. 
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succeed to the property of their parents.
72

  As well as receiving limited recognition from the 

Native Land Court, which, along with the Native Appellate Court, has never been part of 

the mainstream court system,
73

 marriage under Maori law has, at times, also received 

limited statutory recognition.
74

 

 

While the decision in R. v. Cobby reflected the view that indigenous communities had no 

law, non-recognition in New Zealand was based on different grounds.  Two reasons were 

given in the cases for refusing to recognise marriage under Maori law.  First, it was 

suggested that, in the absence of legislation, the common law could not recognise 

indigenous law.  Secondly, courts held that the Maori law of marriage was unsuitable to 

receive recognition, because it contained elements that were different from, and in some 

instances prohibited by, legislation. 

 

The only case to hold, explicitly, that courts would not recognise marriages under Maori 

                                                           
72

  See discussion in R. v. Wairemu Kingi, supra n.1, at 175-6 and In re Wi Tamahau Mahupuku 

(Deceased) Thompson and Another v. Mahupuku, [1932] N.Z.L.R. 1397 [hereinafter In re Wi 

Tamahau Mahupuku (Deceased)], at 1399.  See also discussion in R. Russell, supra n.69, at 82. 

73
  See discussion in Russell, supra n.69, at 88-90. 

74
  See, for example, section 45 of the Native Land Claims Adjustments and Laws Amendment Act, 

1901, sections 140 and 141 of the Native Land Act, 1909 and sections 177 and 178 of the Native 

Land Act, 1931, which gave marriages under Maori “custom” recognition for succession purposes.  

The provisions allowed a widow of such a marriage to be provided for out of the estate of her 

deceased husband, in certain circumstances.  This recognition was limited by section 8 of the Maori 

Purposes Act, 1951, to marriages entered into prior to 1 April 1952.  Section 79 of the Maori Affairs 

Act, 1953, provides that, apart from the exception concerning marriages under Maori custom 

entered into before 1 April 1952, such marriages are no longer valid for any purpose.  Prior to the 

passing of the Maori Affairs Act, 1953, marriages under Maori custom briefly received recognition 

for adoption purposes in section 3 of the Maori Purposes Act, 1940.  Section 8(4) of the Maori 

Purposes Act, 1951, limited recognition of such marriages for adoption purposes to marriages under 

Maori custom, entered into prior to 1 April 1952.  See also discussion of statutory recognition of 

marriage under Maori custom in Russell, ibid., 82-7. 
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law, in the absence of legislation, was Rira Peti v. Ngaraihi Te Paku.
75

  The Court pointed 

out that the Maori were British subjects and that 

… their relations to each other are governed by the laws of the land, and not by their 

usages, unless, and only so far as these laws have provided for the recognition of 

their usages.76
 

 

Thus, the Court assumed that New Zealand law applied to Maori, unless a statutory 

exception had been enacted. 

 

Linked to this approach was the assertion, in later marriage cases, that only one marriage 

law applied in New Zealand to all New Zealanders.
77

  Needless to say, the law that applied 

in New Zealand was the law of the settlers.  The requirement that indigenous laws would 

not receive judicial recognition in the absence of statutory provisions and the assertion that 

one marriage law applied to all were linked because, if marriage under Maori law received 

statutory recognition, it would be part of New Zealand law.  It would therefore be part of 

the “one marriage law in New Zealand for all races”.
78

  Thus, the courts were either 

unwilling, or perhaps regarded themselves as unable, to recognise indigenous laws, unless 

permitted or required to do so by statute. 

 

The second ground on which the courts refused to recognise Maori marriage law was that 

they regarded it as unsuitable.  Judicial perceptions about its unsuitability sprang from the 

                                                           
75

  See Rira Peti v. Ngaraihi Te Paku, (1889) 7 N.Z.L.R. 235 [hereinafter Rira Peti], at 239. 

76
  Ibid. 

77
  See Rangi Kerehoma v. Public Trustee, (1918) G.L.R. 483 [hereinafter Rangi Kerehoma], at 

485; and In re Tamahau Mahupuku (Deceased), supra n.72, at 1399. 

78
  See Rangi Kerehoma, supra n.77, at 485. 
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judges' view that Maori marriage law differed too markedly from European notions of 

marriage.  In R. v. Wairemu Kingi,
79

 for instance, a significant factor influencing Chapman 

J. in his refusal to recognise the marriage under Maori law, was that Maori law permitted 

polygamy.
80

 

 

Thus, courts have regarded marriage under Maori law as unsuitable to receive judicial 

recognition, partly because it contained elements, such as polygamy, prohibited by New 

Zealand law.  Furthermore, the courts have taken the view that the relationship prescribed 

by Maori law was not marriage, but merely a form of concubinage.  Thus, Chapman J., in 

Rangi Kerehoma, held that: 

There is only one marriage law in New Zealand for all races, and there is no status 

of concubinage such as is recognised in some countries and the so-called marriage 

according to Maori custom is no marriage in law.  It results in a voluntary 

cohabitation; but a man may have several such unions at the same time and may 

dissolve them at will, and the woman may do the like, just as Europeans may do.
81

 

 

In other words, he was of the view that the rules governing Maori unions were so different 

from those governing marriage under New Zealand law that these relationships should not 

be regarded as marriage.
82

  The mainstream courts have consistently refused to recognise 
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  See R. v. Wairemu Kingi, supra n.1. 

80
  When asked for a ruling on whether, on account of the marriage under Maori law, the witness 

would be competent to given evidence against her spouse, he made the point that, if the rule 

prohibiting witnesses from giving evidence in the trial of their spouse could apply “to the case of 

the so-called customary marriage of Maoris it would apply to as many wives as a Maori had”, ibid., 

175. 

81
  See Rangi Kerehoma, supra n.77, at 485. 

82
  This view was also expressed by Reed J. in In re Wi Tamahau Mahupuku (Deceased), who 

emphasised the informality of these unions and quoted from Chapman J.’s judgment in Rangi 

Kerehoma, supra n.72, at 1399. 
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marriage under Maori law but have not sought to deny the existence of Maori law.  In this 

important respect, the cases differ from R. v. Cobby. 

 

(4) Summary 

Courts applying the non-recognition approach refuse to recognise, or take into account, 

indigenous law, even where it is directly relevant to the case before them.  The courts may 

refuse to acknowledge that such laws exist.  However, even if they do acknowledge their 

existence, the courts tend to emphasise the differences between and the incompatibility of 

indigenous law, on the one hand and common and statute law, on the other.  They tend to 

emphasise one or more of the following points: 

 the differences between the indigenous law and common and statute law; 

 

incidents of indigenous law that are prohibited by common and statute law; and 

 

the need for statutory recognition of indigenous law. 

 

In the cases discussed so far, courts have either been willing to recognise indigenous law or 

they have refused to do so.  In some cases, however, courts have adopted a compromise 

position, neither fully recognising nor completely ignoring indigenous law.  I shall refer to 

this approach as the accommodation approach
83

 because it takes indigenous law into 

account, without fully recognising it. 

 

4. The Accommodation Approach: Australia and New Zealand 

(1) Definition and Features 

Australian and New Zealand courts have recently applied the accommodation approach in 
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  See section 5(1)(b) of Chapter One, supra. 
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adoption and child custody cases but they have differed in one crucial respect.  New 

Zealand courts have adopted the accommodation approach because legislation expressly 

prohibits recognition.  I will refer to this as accommodation because of legislative 

prohibition, or simply as legislative prohibition.
84

  Australian courts, on the other hand, are 

not explicitly prohibited from recognising indigenous child custody arrangements, though 

they may lack the confidence to apply the recognition approach in the absence of legislation 

permitting or requiring them to do so.
85

  I will therefore refer to this approach as 

accommodation in the absence of specific legislation, or simply the absence of legislation 

approach.
86

  As will be seen later, it does matter, in some instances, which sub-category is 

applied. 

 

The first feature of the accommodation approach is an acknowledgment by the Court that 

the community continues to observe indigenous laws.  Secondly, the Court must appreciate 

that these laws may differ markedly from Australian or New Zealand law.  Thirdly, the 

Court must give a measure of effect to the indigenous law asserted by the parties, though 

this must fall short of full recognition.  Finally, the accommodation approach depends on 

intervention by the Court before indigenous laws can receive any form of legal protection.  

Thus, in contrast to the recognition approach, adoptions and other child custody 

arrangements are not valid until the court has issued either an adoption order, or orders 

giving effect to indigenous child custody arrangements. 
                                                           
84

  See section 5(1)(b) of Chapter One, supra. 

85
  For a suggestion that Australian courts could recognise adoption and presumably other child 

custody arrangements in accordance with indigenous law, see D. Wilkinson, “Aboriginal Child 

Placement Principle: Customary Law Recognition and Further Legislative Reform” (1994) 71(3) 

Aboriginal Law Bulletin 13, at 14. 

86
  See section 5(1)(b) of Chapter One, supra. 
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In discussing accommodation, I have referred to both adoption and other forms of child 

custody arrangements.  When considering the specific features of accommodation in the 

two jurisdictions, I shall use the term “adoption” in reference to New Zealand, but shall use 

the term “child custody arrangements” when referring to Australia.  The reason for this 

difference is that, apart from Torres Strait Islanders,
87

 indigenous Australians do not, 

generally speaking, practise adoption.
88

  Furthermore, in the Australian case that sought to 

accommodate indigenous child custody arrangements, the child’s family sought a residence 

order, not an adoption order. 

 

Regarding the use of the term “adoption” in the New Zealand cases, it has been argued that 

the Maori had no institution equivalent to that of adoption.
89

  However, the Maori, in the 

cases discussed below, sought adoption orders, not custody and guardianship orders, to 

protect their child custody arrangements.  Besides, the term “adoption” has always been 

used in New Zealand legislation to describe the child custody arrangements practised under 

Maori law.
90

  The term “adoption”, therefore, seems to be the most appropriate and 
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  See New South Wales Discussion Paper 34: Review of the Adoption of Children Act, 1965 

(N.S.W.) (Sydney: April 1994) [hereinafter N.S.W. Discussion Paper 34], Ch. 8, 190, at 201-2; A. 

Nicholson, “Indigenous Customary Law and Australian Family Law” (1995) (42) Family Matters 

24, at 28; Paul Ban, Traditional Adoption Practice of Torres Strait Islanders and Queensland 
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  See Mikaere, infra n.95, at 136. 
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1901, section 161(1) of the Native Land Act, 1909,
 
and section 19(1) of the Adoption Act, 1955. 
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convenient term to apply to the Maori child custody arrangements discussed below, even 

though the form of adoption practised by the Maori differs in significant respects from 

adoption, as prescribed by the New Zealand Adoption Act, 1955.  Having clarified the 

terminology, I shall consider how the two jurisdictions have accommodated indigenous 

law.  In particular, I shall highlight the similarities and differences between the legislative 

prohibition and absence of legislation sub-categories of accommodation.  Before looking at 

the New Zealand adoption cases, I shall give a brief account of the legislation affecting 

Maori adoption, because this will help to explain the context in which New Zealand courts 

have recently sought to accommodate adoptions under Maori law.  An account of the 

Australian situation will not be necessary because child custody arrangements in Australia 

have only recently started to enjoy a measure of statutory and judicial consideration, 

whereas in New Zealand, adoptions under Maori law were considered by the Native Land 

Court from as early as the 1860's and have also been referred to in New Zealand legislation 

from as early as 1902. 

 

(2) New Zealand and Legislative Prohibition 

In New Zealand, from as early as the 1860’s, adoption under Maori law received 

recognition from the Native Land Court.
91

  As noted earlier, the Native Lands Act, 1865, 

provided that the Court should take into account Maori customs when dealing with 

succession to real and personal property belonging to Maori who died intestate.
92

  The 

Native Land Court, therefore, recognised adoptions under Maori law, for inheritance 
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  See supra n.71. 

92
  See the Native Lands Act, 1865, supra n.71.  See also discussion in Russell, supra n.69, at 74-5. 
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purposes.
93

  However, as the Native Land Court was not part of the general court system,
94

 

it is unclear whether the general courts ever recognised, or were ever called upon to 

consider, adoptions under Maori law.
95

 

 

From the early years of the twentieth century, legislation provided that no adoption entered 

into under Maori law would be “of any force or effect”.
96

  Even prior to that date, 

legislation provided that only adoptions under Maori law, registered in the Native Land 

Court, could receive recognition from that Court.
97

  From the enactment of the Native Land 

Act, 1909, until the 1960’s, the Maori Land Court continued to exercise jurisdiction over 

Maori adoptions and respected the values on which those adoptions were based.  Thus, 

Maori adoptions continued to be open and no secrecy surrounded them.  This was in 

contrast to the system applied to other New Zealanders, which was moving towards a 
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  Russell pointed out that, in the early years of the Native Land Court, children adopted under 

Maori law did not have the same inheritance rights as birth children, though they were entitled to 

inherit some property.  In time, however, the Native Land Court did give adopted children the same 

inheritance rights as birth children, see Russell, supra n.69, at 88. 
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  See Russell, supra n.69, at 88-90. 

95
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  Section 161(1) of the Native Land Act, 1909.  See also discussion in Russell, supra n.69, at 90; 
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also Mikaere, supra n.95, at 136-7; and Else, supra n.95, at 241. 
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closed system of adoption, in which adopted children did not know who their birth parents 

were and in which access to adoption records was restricted.
98

 

 

In 1962, however, with the enactment of the Adoption Amendment Act, 1962, the Maori lost 

their right to have their adoptions processed by the Maori Land Court.  From that date, all 

adoptions, including those involving Maori, have been dealt with by the Family Court.
99

  

As a result of this Act, Maori became subject to adoption laws that were alien to the laws 

and values that they had developed.
100

  It is, no doubt, for that reason that many Maori 

continue to observe their own adoption laws, despite the risks.
101

  It is in the context of 

Maori continuing to adopt children under their own law, in the face of legislation declaring 

such adoptions to be without “any force or effect”,
102

 that some judges have sought to 

accommodate those adoptions, within the constraints of the legislation.  The willingness of 

the courts, in some instances, to accommodate adoptions under Maori law, may have been 

due to a move towards more open adoptions in recent years.
103

  Another factor may have 

been greater judicial awareness of and sensitivity to cultural issues in adoption cases, 
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including cultural issues affecting the Maori.
104

 

 

In some cases, courts have specifically accommodated adoptions under Maori law,
105

 

despite New Zealand adoption legislation declaring that adoptions under Maori law are not 

of “any force or effect”.
106

  However, although New Zealand courts could not use the 

recognition approach, they have developed an approach that enables them to take 

indigenous adoption law into account, without contravening the legislation.  As mentioned 

when listing the features of the accommodation approach, the courts must acknowledge that 

the Maori continue to observe their adoption laws.  Boshier J. acknowledged this in Re 

Adoption of A, when he held that an adoption under Maori law had already taken place.
107

  

Courts have also acknowledged that indigenous adoption laws may differ in important 

respects from New Zealand legislation.  In Re Adoption of A, for instance, the applicants 

made it clear that, although they sought an adoption under the Adoption Act, 1955, they 

would not comply with all of its requirements.  Rather, they would comply with Maori 

law.
108

  Thus, in accordance with that law, the applicants would bring A up to know who 

his birth parents, aunts and uncles, were.  He would not be led to believe that his aunts and 

uncles were his sisters and brothers, nor that his grandparents were his birth parents, even 
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though that would be the effect, in law, of the adoption order.
109

 

 

Boshier J. also pointed to other differences between the Adoption Act and Maori adoption 

law.  He expressed the view that the Act was best suited to adoptions where the birth and 

adoptive parents did not know each other and the adoption was arranged by a social 

worker.
110

  In contrast, he found that among the Maori, adoption was usually between close 

relatives, so that the birth parents and adoptive parents would know each other very well.  

No secrecy was involved and the adoption had the effect of providing the child with 

additional, rather than substitute, parents.
111

 

 

Yet, courts have been willing to issue an adoption order to give a measure of effect and 

protection to the adoption under Maori law, despite acknowledging that it differed 

significantly from New Zealand legislation.
112

  The order would give the adoption validity 

in New Zealand law.  Thus, the adoptive parents would enjoy the freedom to observe their 

own adoption law and the security and legal protection that only an adoption order could 

give.  Nonetheless, without the intervention of the courts, their adoption would not be valid 

in New Zealand law and their rights as adoptive parents would not be secured. 

 

Thus, the New Zealand cases contain the features identified earlier as common to both the 

legislative prohibition and absence of legislation sub-categories of the accommodation 
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approach.  However, the legislative prohibition cases differ in one significant respect from 

the cases in the absence of legislation sub-category.  The difference is that New Zealand 

courts will only issue an adoption order to protect an adoption under Maori law if no 

interested party opposes it.
113

  Such a position is understandable, particularly as the courts 

are using judicial discretion, without the support of legislative provisions, to give effect to 

adoptions that do not comply with the legislation.  Nonetheless, it may place a severe 

restriction on the circumstances in which Maori law adoptions may be accommodated.  The 

Australian approach will now be compared and contrasted with that in New Zealand. 

 

(3) Australia and Absence of Legislation 

In Australia, courts have, in recent years, taken into account issues of Aboriginality in 

determining child custody disputes.
114

  However, In re C.P. indicates  that they are also 

beginning to take into account indigenous child custody arrangements.
115

  As In re C.P. 

was a decision of the Full Court of the Family Court, it is likely to have an impact on future 

decisions affecting the care and custody of aboriginal children from communities observing 
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their own rules prescribing child custody arrangements.  The Court, in that case, advocated 

accommodation of these child custody arrangements and, in many respects, its approach 

resembled that of the New Zealand courts. 

 

The first similarity with the New Zealand approach was the acknowledgment that 

indigenous communities continued to observe their own child custody arrangements.
116

  

The Court in In re C.P. also appreciated that appropriate child care and custody 

arrangements, as envisaged by the Family Law Act, 1975 (Cth.),
117

 differed radically from 

the child care and custody arrangements that the Tiwi Islanders regarded as appropriate.  

Thus, the Court pointed out that the Act envisaged that children would be cared for, in the 

course of their childhood, by one set of parents.
118

  The Court contrasted this with the child 

custody arrangements operating in Tiwi Island society, where children were cared for by a 

whole kin network and were often encouraged to reside, in the course of their childhood, 

with a number of care givers.
119

 

 

Having acknowledged the differences between the legislative provisions and the child 

custody arrangements of the Tiwi Islanders, the Court laid down general principles for 

dealing with clashes between indigenous and non-indigenous cultures in child custody 

matters.  The main principles that were laid down were the need for courts to show cultural 
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sensitivity when dealing with indigenous child custody arrangements and the need to 

appreciate the diversity of cultures and child custody arrangements among the different 

indigenous communities.
120

  Furthermore, the Court acknowledged that the provisions of 

the Act governing child custody were not designed to accommodate cultural systems such 

as that of the Tiwi Islanders.
121

  Nonetheless, the Court held that, despite this: 

… it is for Judges to work out, as best they can, how to deal with these issues.  It is 

not to the point to do as his Honour did in this case and criticise the applicants for a 

lack of specificity about their proposals.
122

 

 

The decision in In re C.P. suggests that, in future, courts dealing with cases involving child 

custody arrangements will be expected to give some effect to those arrangements, despite 

the legislation.  Although they may not be able to give them full recognition, they will not 

be able to ignore them either.  The child custody arrangements will be accommodated, not 

by issuing adoption orders,
123

 but, presumably, by issuing residence and contact orders that 

reflect, as closely as possible, the child care and custody arrangements of the indigenous 

community in question.
124

  However, as in New Zealand, the indigenous communities are 

dependent on judicial intervention, to give their child custody arrangements a measure of 

validity and protection in Australian law. 

 

The accommodation approach, as applied in In re C.P., shares many of the features of the 
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accommodation approach in New Zealand cases.
125

  In two respects, however, the 

Australian approach differs from that applied in New Zealand.  The first difference is 

between the legislative provisions in force in both jurisdictions.  Unlike New Zealand,
126

 

Australian legislation does not prohibit the courts from recognising adoption and other 

child custody arrangements under indigenous law.
127

  However, the Court in In re C.P. 

seems to have required explicit statutory recognition of “customary indigenous law”, before 

giving it full judicial recognition.  The Court, therefore, made the point that, “[i]n the 

absence of recognition of customary indigenous law”, reference to “law” in the Family Law 

Act, 1975 (Cth.), was a reference to common and statute law.
128

  Canadian courts, in 

contrast, did not require explicit statutory recognition of indigenous law.  Thus, it may be 

open to Australian courts to give indigenous child custody arrangements full recognition.
129

 

 

The second difference is linked to the first and may be explained by the fact that 

recognition of child custody arrangements under indigenous law is not expressly prohibited 

by statute.  Whatever the explanation, unlike New Zealand,
130

 the Court was willing to take 

indigenous child custody arrangements into account, in the face of strong disagreement 
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between the parties and despite very different proposals for the child’s care.
131

  

Furthermore, the Court emphasised the importance of making the Family Law Act, 1975 

(Cth.), work as well as possible to accommodate the child care and custody arrangements 

observed by indigenous communities.
132

  Thus, a dispute between the parties about 

appropriate child custody arrangements would not prevent the courts from giving effect to 

those arrangements and the values underpinning the Act would not necessarily override 

those of indigenous communities.
133

  Clearly, despite the many similarities of approach 

between these two jurisdictions, this is a significant difference, due largely, no doubt, to the 

different legislative provisions.  Those provisions allow Australian courts to accommodate 

indigenous child custody arrangements in circumstances in which accommodation would 

not be possible for New Zealand courts. 

 

(4) Summary 

In summary, the accommodation approach, like the recognition approach, acknowledges 

that indigenous communities continue to observe their own laws in the area of adoption and 

that indigenous laws continue to apply to other child custody arrangements as well.  These 

adoptions and child custody arrangements may differ, in significant respects, from child 

custody and adoption legislation.  However, judges applying the accommodation approach 

must take action to protect these adoptions and child custody arrangements and give them a 

measure of validity in Australian or New Zealand law.  Without this judicial intervention, 

they would have no validity and no effect in the eyes of Australian and New Zealand law. 
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5. Comparing and Contrasting the Judicial Approaches 

In this chapter, I have examined three judicial approaches to indigenous law.  In this 

section, I shall note the similarities and differences between them.  As accommodation falls 

between recognition and non-recognition, I shall compare and contrast both of these 

approaches with the accommodation approach. 

 

(1) Comparing Recognition and Accommodation 

I shall first identify the similarities, then the differences, between these approaches.  I shall 

focus solely on the cases involving adoption and other forms of child custody arrangement, 

because the accommodation approach has not been applied to marriage cases.  The first 

similarity is that both approaches acknowledge that indigenous communities have their own 

law, which they continue to observe.
134

  Secondly, courts have been willing both to 

recognise and to accommodate indigenous laws that differed significantly from statutory 

adoption and child custody provisions.
135

  Finally, with adoption cases, courts applying 

both approaches have been prepared to issue an adoption order, where an indigenous law 

adoption has taken place.
136
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In some instances, it has made little difference whether the courts have accommodated or 

recognised indigenous law.  In both Re Katie and Re Adoption of A, for instance, an 

adoption took place in accordance with indigenous law.  The Court issued an adoption 

order, which allowed the adoption to enjoy the protection of the laws of Canada and New 

Zealand respectively, without requiring the adoption to comply with the legislation.  Thus, 

in these two cases, it made very little difference whether the recognition or accommodation 

approach applied.  This, however, is not always the situation.  Regarding adoption, the 

differences between the approaches and the different consequences that may follow can 

best be illustrated by considering how the courts use adoption orders.  So far as courts 

applying the recognition approach are concerned, as soon as an adoption under indigenous 

law has taken place, it is valid in Canadian law.  The sole purpose of the adoption order is 

to certify that the adoption, under indigenous law, has taken place.  Sissons J. explained, in 

Re Katie, why the adoption order was useful: 

… because the white man says there should be an adoption order, and because it is 

well to have something of Court record establishing the adoption and proving it for 

purposes of Family Allowances, School Registration, Succession, and to avoid 

dispute or question.
137

 

 

However, the adoption that matters is the one that takes place under indigenous law.  Thus, 

the date shown on the adoption order is not the date on which it is issued.  Rather, the Court 

will seek to establish, as accurately as possible, the date on which the adoption took place 

under indigenous law and will reflect that date on the adoption order.
138

  Furthermore, 

adoption orders may be issued in the face of disagreement between the parties.  Where no 
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adoption order has been sought, as soon as a child has been adopted under indigenous law, 

the adoption is, nonetheless, valid and cannot be revoked.
139

  Even if it would be 

impossible to obtain an adoption order, courts applying the recognition approach will 

recognise and give effect to an adoption under indigenous law.
140

 

 

In contrast, adoption orders have been used to give adoptions under Maori law validity in 

New Zealand law.  Without an adoption order, adoptions under Maori law are not of “any 

force or effect”.
141

  Although they may be valid in the Maori community, in the absence of 

an adoption order, these adoptions are invalid in New Zealand law.
142

  As a consequence, 

although the adoption under Maori law may have taken place some time before an adoption 

order is sought, the date of the adoption order will be the date on which it is issued by the 

Court.  Courts do not issue an adoption order retrospectively.
143

  Furthermore, in New 

Zealand, though not in Australia, an important factor in accommodating Maori law 

adoptions is that no interested party should oppose the adoption.  Therefore, issuing the 
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adoption order should not result in a clash between Maori and European values.
144

  Finally, 

as has already been made clear, the adoption order, or contact and residence order, is 

essential to give indigenous law adoptions and other child custody arrangements validity in 

New Zealand and Australian law. 

 

The approach that merely accommodates indigenous laws differs significantly from the 

recognition approach.  It gives indigenous laws far less protection and parties seeking to 

rely on the family relationships entered into under indigenous law are totally dependent on 

judicial discretion.  The fact that jurisdictions, in which the accommodation approach 

applies, do not recognise family relationships, entered into under indigenous law, may 

suggest that this approach comes close to the non-recognition approach.  Certainly, it is true 

that, superficially, it has similarities with the non-recognition approach, as the next sub-

section will reveal. 

 

(2) Comparing Accommodation and Non-Recognition 

Similarities between the two approaches include the following: 

The courts do not treat family relationships under indigenous law as equivalent to 

those prescribed by statute. 

 

The courts are under no obligation to recognise, or provide any kind of protection 

for, family relationships under indigenous law. 

 

The courts alone have the power to validate adoptions and other child custody 

arrangements. 

 

In the absence of adoptions or residence and contact orders, adoptions and child 

custody arrangements have no validity in New Zealand or Australian law, even if 

they are valid under indigenous law. 
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Both approaches can operate where legislation declares family relationships under 

indigenous law not to be of “any force or effect”.
145

 

 

Despite the similarities, however, these two approaches can easily be differentiated.  In the 

first place, courts wishing to accommodate family relationships under indigenous law 

acknowledge that indigenous family law exists and show that they are capable of 

discovering what that law is.
146

  Of course, some judges applying the non-recognition 

approach acknowledge that indigenous communities observe their own laws.  However, 

such an acknowledgment is essential if courts are to accommodate indigenous laws.  

Secondly, courts applying the accommodation approach, unlike those applying the non-

recognition approach, seek to accommodate, protect, or take into account family 

relationships under indigenous law, whenever and by whatever means possible.  Thus, even 

if indigenous laws governing family relationships differ in significant respects from 

legislation governing adoptions and child custody arrangements, courts will endeavour to 

protect them and allow them to operate. 

 

6. Reasons for the Different Approaches 

Having established that courts have used three approaches in dealing with indigenous 

family law, the question that arises is why three different approaches have been developed.  

In the case of the accommodation approach, it has developed in jurisdictions that originally 
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applied the non-recognition approach, but where the courts recognised its harshness in 

certain circumstances and sought to ameliorate it.  Thus, in the early cases dealing with 

marriage under indigenous law, only the recognition and non-recognition approaches are 

discernible.  Although they are totally opposite to each other, the key differences concern 

the existence of indigenous law, its continuity following Britain’s assertion of sovereignty 

and whether marriage under indigenous law is sufficiently analogous to marriage under 

common and statute law.  As Canada alone has applied the recognition approach, I shall 

first consider the factors that have set it apart from the other jurisdictions, before 

considering factors which may have influenced Australian and New Zealand courts to deny 

recognition to indigenous marriage law. 

 

The case law suggests that some indigenous communities in all three jurisdictions practised 

polygamy
147

 and some indigenous communities in Canada and New Zealand practised 

termination of marriage at will.
148

  Nonetheless, the Court in Connolly v. Woolrich found 

that the marriage under Cree law was sufficiently similar to marriage under Canadian law 

to enjoy judicial recognition and protection.
149

  The Court in that case, though 

acknowledging that Cree law may have permitted polygamy and divorce at will, seems to 

have taken the view, particularly with regard to polygamy, that this incident was the 
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exception rather than the rule.
150

  However, it is also probable that the Court was influenced 

by concerns that outweighed anxiety about recognising laws that, occasionally, may have 

permitted polygamy and divorce at will. 

 

The abuse that Monk J. seems to have been anxious to curb or prevent was the immoral 

conduct of Canadian traders towards young indigenous girls, who would have had no 

redress if their European husbands chose to abandon them.  Having described, in the most 

vivid terms, the depravity of the traders and the unhappy plight of the indigenous women 

who were their victims, he concluded that: 

This is one way of doing things, but the sooner this is checked the better; and the 

sooner these men understand that such outrages upon law and religion will not be 

sanctioned by our Courts, the more probability there is that such irregular practices 

will be discontinued.
151

 

 

This passage reveals the depth of Monk J.’s concern about these abuses.  No such abuses 

were revealed in the Australian and New Zealand marriage cases, but, of course, that does 

not mean that those abuses did not occur in these jurisdictions. 

 

By recognising marriage under indigenous law, the courts were implicitly recognising the 

indigenous law itself.  However, this was made explicit in Connolly v. Woolrich, a very 

comprehensive case, which touched on the effect of British sovereignty on indigenous law.  

By holding that indigenous law remained in force until abolished by the Crown, the Court 

put forward a coherent and rational explanation for recognising marriage under indigenous 
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law and opened the way for recognising other aspects of indigenous law.
152

 

 

The approach to indigenous law in the early Australian and New Zealand cases was less 

clearly thought through.  The contrast between R. v. Monkey and R. v. Cobby suggests that 

Australian courts were concerned about condoning polygamy.  In R. v. Monkey, which did 

not involve a polygamous relationship, the Court, though failing to recognise the alleged 

marriage, did not completely close the door to future recognition of marriages under 

indigenous law.
153

  Admittedly, the composition of the Court in R. v. Cobby was different.  

Nonetheless, despite protestations to the contrary, the fact that the relationship in question 

was polygamous may have led the judges to state, categorically, that marriages under 

indigenous law would not be recognised by Australian courts.
154

  The Court went even 

further than that, however, by showing an utter contempt for indigenous law.
155

  Thus, 

refusal to recognise marriage under indigenous law led Sir J. Martin C.J. to consider the 

status of indigenous law as a whole and to hold that it would not receive judicial 

recognition.
156

 

 

As in Australia, the New Zealand courts were not prepared to recognise Maori marriage 

laws.  This was partly because they were not regarded as sufficiently analogous to marriage 

under New Zealand law.  Indeed, in some cases, these relationships were held to be 
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concubinage, rather than marriage.
157

  Despite findings about the lack of analogy with 

marriage under New Zealand law, the views about the existence of Maori law and the effect 

of Britain’s assertion of sovereignty on that law have not been entirely consistent.  On the 

one hand, courts have suggested that only one law applied in New Zealand
158

 and 

occasionally, though not in family law cases, they have suggested that the Maori had no 

law.
159

  On the other hand, legislation acknowledged the existence of Maori law and a land 

court was established in the 1860’s, which was required, in certain circumstances, to take 

that law into account.  It would therefore appear that, for the most part, courts may have 

acknowledged the existence of Maori law, but either relied on statute to recognise it, or 

delegated all issues relating to Maori law to the Land Court.160 

 

In summary, Canada may have developed the recognition approach because, to do 

otherwise, would have sanctioned an abuse that the Court in Connolly v. Woolrich regarded 

as more serious than alleged incidents of indigenous law, such as polygamy and divorce at 

will.  In Australia and New Zealand, concerns about polygamy seem to have been an 

important consideration in the decision to deny recognition to marriage under indigenous 

law.  This does not mean that these two jurisdictions took similar approaches to indigenous 

                                                           
157

  See supra nn.81-82 and accompanying text.  Although Chapman J. did not refer to concubinage 

in R. v. Wairemu Kingi, insufficient analogy between marriage under Maori and New Zealand law 

was clearly a factor influencing his decision, supra n.1, at 175. 

158
  See Rangi Kerehoma, supra n.77, at 485; and In re Wi Tamahau Mahupuku (Deceased), supra 

n.72, at 1399. 

159
  See discussion of Wi Parata v. The Bishop of Wellington, (1877) 3 N.Z. Jur. (N.S.) 72 in 

Chapter One, section 3(2), supra and in Chapter Four, section 3(2), infra. 

160
  In Rira Peti, the Court held that courts could not recognise Maori law, in the absence of 

statutory recognition, see supra nn.75-6 and accompanying text.  A tendency to rely on the 

Land Court to deal with Maori law may be implied in R. v. Wairemu Kingi, supra n.1, at 

175-6. 
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law in other respects.  Australian courts did not acknowledge the existence of indigenous 

law.  In New Zealand, on the other hand, statutes acknowledging Maori laws and Maori 

rights to land were enacted from the early years of the colony and a land court was set up 

less than thirty years after the colony was established.  Both of these factors clearly had a 

bearing on the approach to Maori law adopted by the general courts. 

 

7. Conclusion: Consequences of the Three Approaches 

This chapter has identified three approaches to the recognition of indigenous law.  The 

recognition approach allows far greater recognition and protection of indigenous law than 

the accommodation approach.  However, courts applying the recognition approach must 

ensure that the family relationship under indigenous law is reasonably equivalent to a 

relationship prescribed by common and statute law.  Nonetheless, although the family 

relationship under indigenous law must be equivalent to that prescribed by Canadian law, 

there is room for flexibility.  Thus, courts have recognised marriages and adoptions under 

indigenous law, even though the rules governing those relationships have differed in 

significant respects from the rules governing marriage and adoption under Canadian 

legislation.  Yet, a degree of analogy is required and the relationship asserted must not 

differ fundamentally from its equivalent under Canadian law.  This may not present too 

many problems when dealing with family relationships, but the approach may be unable to 

operate when indigenous laws diverge significantly from common and statute law.  Despite 

this potential drawback with the recognition approach, it has the advantage of considerable 

certainty.  Indigenous family relationships are valid from the moment that they are entered 

into, without the need for judicial recognition or validation.  Furthermore, it is possible that 

the recognition approach can be extended beyond the recognition of family relationships 
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and can be applied to indigenous laws impacting directly or indirectly on those 

relationships.  Thus, it has the potential to be an effective mechanism for recognising a 

range of indigenous laws. 

 

Where the accommodation approach is used, there is considerably less certainty about 

whether and in what circumstances judges will accommodate indigenous family 

relationships and the judges have far greater discretion about how indigenous family 

relationships should be treated.  Furthermore, in New Zealand, the courts have only been 

prepared to use the accommodation approach where the parties were in agreement about the 

adoption arrangements.  However, this may have more to do with the statutory provision 

denying recognition to adoptions under Maori law than to any particular shortcoming with 

the accommodation approach itself.  Thus, in Australia, where the accommodation 

approach has also been used, but where no statutory provisions have been enacted denying 

recognition to child custody arrangements under indigenous law, these child custody 

arrangements have been accommodated in the face of fundamental disagreements between 

the parties.  The accommodation approach has the advantage that, despite its uncertainty 

and scope for judicial discretion, it allows the courts to give legal effect and protection to 

relationships which do not bear a close resemblance to those under common and statute 

law.  Indeed, it may be the most effective mechanism for protecting and enforcing aspects 

of indigenous law that are not closely analogous to those prescribed by common and statute 

law.  However, a potential problem with the accommodation approach, as it operates in the 

area of family law, is that the relationships created by either the adoption orders or the 

residence and contact orders are not the same as those under indigenous law.  This could 

lead to confusion and misunderstanding, despite the good intention of the judges.  For 
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instance, residence and contact orders cannot adequately reflect the Tiwi Islanders' 

approach to child care and custody, whereby children are cared for by a network of 

relatives and are encouraged to reside with a number of those relatives, in the course of 

their childhood.  As a consequence, where residence and contact orders are issued, 

problems may arise where the child resides for long periods with relatives who have not 

been identified in those orders.  Nonetheless, the accommodation approach enables the 

courts to give a measure of effect to indigenous family relationships where full recognition 

of those relationships may not be possible.  

 

The non-recognition approach does not merely deny recognition to indigenous law.  It also 

reflects certain attitudes about indigenous law and the common law, prevalent among the 

judges.  Attitudes about indigenous law among judges who refuse to recognise it may 

include assumptions that the aspect of law in question is too unlike its common law or 

statutory equivalent for recognition to be possible.  Courts may also refuse to recognise 

indigenous law because they regard it as unsuitable to receive judicial recognition.  This 

may, in part, explain why some courts have refused to recognise marriage under indigenous 

law, because it included incidents such as polygamy and termination of marriage at will.  

However, as well as reflecting judicial attitudes to particular aspects of indigenous law, the 

non-recognition approach has, on occasion, also reflected attitudes to indigenous law as a 

whole, including the view that indigenous law was so inferior to common and statute law 

that it could not be regarded as law at all.  Although these attitudes may no longer be 

acceptable, where courts refuse to recognise aspects of indigenous law, they may be 

continuing the legacy of those attitudes. 
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However, attitudes to indigenous law, regarding its lack of analogy with common and 

statute law, its unsuitability and the inappropriateness of describing it as law, are not the 

only reasons that courts have given for refusing to recognise it.  Courts have also focussed 

on the incapacity of the common law to recognise indigenous law, in the absence of 

statutory provisions allowing for its recognition.  This may suggest a perception of the 

common law as a rigid, inflexible body of rules, with limited capacity to adapt to meet 

changing circumstances and to recognise, or interact with, other bodies of law.  It may also 

suggest a tendency of the courts to abdicate their responsibility and to look to the 

legislature to deal with those difficult issues. 

 

Finally, the non-recognition approach may reflect the assumption that, from the time when 

the first settlers arrived, the indigenous peoples were subject to the laws of the settlers.  

This view also suggests a lack of respect for indigenous law and a naïve assumption that 

English law and its derivatives are bound to be as suitable for the needs of the indigenous 

peoples as they are for the needs of the settlers. 

 

Some of the reasons for refusing to recognise indigenous law are no longer accepted by the 

courts.  However, where courts refuse to recognise aspects of indigenous law, they should 

ensure that it is not because they are merely following precedents based on those ill-

informed attitudes about the superiority of one body of law over another.  They should only 

refuse to recognise indigenous law if there is a clear justification for doing so.  If not, this 

approach should not be adopted. 

 

Having identified the three approaches to the recognition of indigenous law and having 
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demonstrated how they operate in family law, the next chapter will consider whether they 

have been applied to criminal law and the reasons behind the judicial approaches to 

criminal cases. 
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CHAPTER THREE 

 

ACCOMMODATING  INDIGENOUS CRIMINAL LAW 

 

1. Introduction 

 

It is a basic principle that all people should stand equal before the law.   A construction 

which results in different criminal sanctions applying to different persons for the same 

conduct offends that basic principle ….  The presumption applies with added force in 

the case of the criminal law, which is inherently universal in its operation, and whose 

aims would otherwise be frustrated ….Even if it be assumed that the customary 

criminal law of Aboriginal people survived British settlement, it was extinguished by 

the passage of criminal statutes of general application.  In Mabo (No.2), the Court held 

that there was no inconsistency between native title being held by people of Aboriginal 

descent and the underlying radical title being vested in the Crown.  There is no analogy 

with the criminal law.  English criminal law did not, and Australian criminal law does 

not, accommodate an alternative body of law operating alongside it.  There is nothing in 

Mabo (No.2) to provide any support at all for the proposition that criminal laws of 

general application do not apply to Aboriginal people.
1
 

 

In Ngatayi v. R., (1979) 30 A.L.R. 27, at pp. 36-7, Murphy J. observed:  “The existence 

of two systems of law side by side, the prevailing one and aboriginal customary law, 

with their very different attitudes to guilt and responsibility, creates serious problems 

and the question how far our laws should apply to aboriginals and how far their law 

should be allowed to apply to them is controversial.”  Nearly twenty years after these 

words were spoken and notwithstanding the case of Walker, supra, the question 

identified by Murphy J remains both controversial and not susceptible of any obvious 

and generally acceptable answer.
2
 

 

These quotes encapsulate the dilemma that the courts face when dealing with indigenous 

criminal law.  Courts have the duty to apply the common and statute law of their 

jurisdiction equally to all citizens.  Yet, judges are aware that indigenous communities may 

                                                           
1
  See Walker v. The State of New South Wales, (1994) 126 A.L.R. 321 [hereinafter Walker] (Aust. 

H.C.), at 323-4. 

2
  See Ashley v. Robert Bruce Materna, (unreported, Aust. N.T.S.C., No.12, 21

st
 August 1997) 

[hereinafter Ashley v. Materna], 12. 
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be subject to systems of law that are quite separate from the law administered by the courts.  

They are also aware that indigenous communities may punish offenders for contravening 

that law.  Many acts prohibited by common and statute law are also forbidden by 

indigenous communities, therefore, offenders are at risk of receiving two punishments for 

the same offence.  In such circumstances, courts must consider whether to ignore 

community punishments, despite the common law principle that no person should be 

punished twice for the same offence.
3
  If they conclude that it would be inappropriate to 

ignore indigenous criminal law, their alternatives are: 

to involve the community in the sentencing process, giving some rein to indigenous 

laws and values, whilst retaining control over the outcome; 

 

to recognise the punishment imposed by the community; or 

 

to take the community punishment into account and reduce the sentence that would 

otherwise have been imposed. 

 

This chapter will identify the approaches that courts have adopted when confronted with 

indigenous criminal law.
4
  However, as the passages quoted above reveal, the courts have 

not adopted a consistent approach for resolving this dilemma.  Thus, this chapter will 

examine cases that have applied the non-recognition approach to indigenous criminal law, 

the accommodation approach and an approach falling between accommodation and non-

recognition.  Although this chapter will consider how the non-recognition and 

accommodation approaches have operated in the area of criminal law, the case law will not 

be sub-categorised according to the different facets or subject areas of the criminal law.  In 

                                                           
3
  For judicial acknowledgment of this common law principle in a case involving an indigenous 

defendant who faced tribal punishment, see Jadurin v. R., (1982-3) 44 A.L.R. 424, at 428 (Aust. 

F.C.) and R. v. Minor, (1992) 79 N.T.R. 1, at 12 (Aust. N.T.C.C.A.) 

4
  For details of the approaches, see Chapter One, section 5(1), supra. 
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other words, cases in which courts have sought to accommodate indigenous law will be 

considered together, despite the fact that they may be concerned with different aspects of 

the criminal law.  The cases reveal that all three sub-categories of the non-recognition 

approach have been applied, namely: 

non-existence of law; 

 

incapacity of the common law to recognise indigenous law; and 

 

unsuitability of indigenous law. 

 

The accommodation approach will then be discussed and, in examining this approach, it 

will be clear that courts have used a number of methods of accommodating indigenous law 

and have given several reasons for doing so.  However, as their reasons have not included 

legislative prohibition or absence of legislation,
5
 the cases are placed in the divergence of 

law sub-category. 

 

In the family law chapter, it was easy to distinguish between cases applying the non-

recognition and accommodation approaches.  This is not always the case in criminal law.  

Some cases, though perhaps falling short of accommodating indigenous criminal law, may 

show sensitivity to indigenous culture, values, or the needs and wishes of the offender’s 

community.  It can therefore be difficult to determine where non-recognition ends and 

accommodation begins.  These cases do not fall neatly into either category, but rather, they 

reflect a transitional area between the two.  For that reason, after discussing non-

recognition and accommodation, I shall consider the transitional cases and shall argue that 

although they do not amount to accommodation, they do show a degree of cultural 

                                                           
5
  See Chapter One, section 5(1)(b) and Chapter Two, section 4, supra. 
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sensitivity and, so far as some of the earlier cases are concerned, may even have opened the 

way for the adoption of the accommodation approach in more recent cases.
6
 

 

Where courts are prepared to consider taking indigenous law into account, an issue of 

importance is the evidence required by the courts to prove the indigenous law in question.
7
  

It is beyond the scope of this thesis to consider the impact of the law of evidence on 

indigenous law, or the type of evidence of indigenous law that courts may be willing to 

accept.  Nonetheless, this is an issue that would benefit from further consideration and 

clarification. 

 

In considering the extent to which courts have accommodated indigenous law, I shall only 

                                                           
6
  The cases in question are not examples of the accommodation approach, but reveal that the line 

between non-recognition and accommodation can be blurred.  Three types of cases are discussed 

and I shall argue that each type is a degree closer to the accommodation approach, see discussion in 

section 5, infra. 

7
  Courts in criminal cases have taken different approaches to proof of indigenous law.  As I do not 

propose to deal with evidence, a couple of examples will suffice.  In one case, R v. Wilson, (1995) 

81 A. Crim. R 270, Kearney J. described how evidence about indigenous law was provided.  He 

explained that three witnesses of standing in the defendant’s community gave evidence together and 

he expressed the view that evidence about indigenous law should be provided by a representative 

group, rather than by one individual, see p.275.  A similar approach appears to have been adopted in 

R. v. Isobel Phillips, (unreported, Aust. N.T. Court of Summary Jurisdiction, J.M. Murphy, S.M., 19 

September 1983), see discussion in Stanley Yeo, “Isobel Phillips: A Case Comment” (1989) 13(1) 

Criminal Law Journal 52-56.  In that case, however, the Court also heard evidence from an expert 

witness and relevant passages from the work of a leading anthropologist were admitted.  Cases in 

which evidence of indigenous law was provided by a non-aboriginal person with considerable 

knowledge and experience of the subject include R. v. Warren, Coombes and Tucker, (1996) 185 

Law Society Judgment Scheme (S.A.) 461 (S.A.C.C.A.), at 465 and R. v. Minor, supra n.3, at 10.  

For a discussion of proof of indigenous law and of relevant cases, see Victoria Williams, 

Background Paper on the Approach of Australian Courts to Aboriginal Customary Law in the 

Areas of Criminal, Civil and Family Law (Perth, Western Australia: Law Reform Commission of 

Western Australia, December, 2003), [hereinafter Background Paper on the Approach of Australian 

Courts to Aboriginal Customary Law] at pp. 9-15. 
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examine cases from Australia and Canada.  Therefore, before discussing them, a brief 

section will deal with the situation in New Zealand and explain why this chapter does not 

discuss that jurisdiction.  Having examined non-recognition, accommodation and the 

transitional cases, the final section will seek to provide reasons for: 

the approaches to indigenous criminal law that the courts have adopted; 

the numerous methods of accommodating indigenous law; 

the different approaches adopted in the three jurisdictions; 

the different approaches adopted in family and criminal law; and 

the absence of the recognition approach in criminal law. 

 

2. New Zealand and Judicial Recognition of Indigenous Criminal Law 

Unlike Australia and Canada, I have scarcely found any New Zealand cases in which Maori 

criminal law or the wishes of Maori communities were either taken into account or 

discussed and rejected.
8
  The only case that I have found, which is at all relevant to this 

issue, is R. v. Wairemu Kingi,
9
 a case discussed in the previous chapter, in relation to the 

recognition of Maori marriage laws.  This case, however, may indicate the likely judicial 

                                                           
8
  However, in the early years of settlement, the Maori were, to some extent, permitted to continue 

to exercise some aspects of their criminal law.  See John Pratt, “Citizenship, Colonisation and 

Criminal Justice (Maori)” (1991) 19(3) International Journal of the Sociology of the Law 293, esp. 

at 298-301.  See also page 315, which indicates that, despite having been suppressed, some Maori 

were still observing aspects of their criminal law towards the end of the nineteenth century.  The 

recognition of aspects of Maori law, including aspects of Maori criminal law, in the early years of 

settlement, is also discussed in the Study Paper of the New Zealand Law Commission No.9, Maori 

Custom and Values in New Zealand Law (Wellington: March 2001) [hereinafter Study Paper of the 

New Zealand Law Commission No.9], pp.18-22. It should, however, be noted that section 16 of the 

Criminal Justice Act, 1985, N.Z.S. No.120, enables courts to take into account the ethnic and 

cultural background of offenders.  This ensures that Maori offenders can have these factors taken 

into account, see Study Paper of the New Zealand Law Commission No.9, p.50.  See also discussion 

in section 6(3)(a), infra. 

9
  See R. v. Wairemu Kingi, (1909) 12 Gazette Law Reports 175. 
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approach to Maori criminal law and may also help to explain why so few cases have 

considered Maori law for sentencing purposes. 

 

In R. v. Wairemu Kingi, the accused was charged with having carnal knowledge of a girl 

who was under age.
10

  The case dealt with two issues.  Firstly, the Court considered 

whether a person, married under Maori law, was competent and compellable to give 

evidence against a spouse, in a criminal trial.  Secondly, it had to consider whether the jury 

were entitled to take into account the Maori marriage, in determining the guilt or innocence 

of the accused.  As noted in the previous chapter,
11

 Chapman J. held that such a marriage 

was invalid.  Therefore, the accused's wife was competent and compellable to give 

evidence before the Court.
12

  With regard to the second issue, the judge charged the grand 

jury not to take into account the Maori marriage custom.
13

  He made it clear that, in 

circumstances like those that had arisen in that case, men of both races were responsible to 

the criminal courts.
14

  The fact that the accused might have believed that he was acting 

lawfully was irrelevant.  This case would suggest that, in the absence of statute, neither 

Maori laws nor Maori values would be taken into account in criminal cases. 

 

As far as I am aware, no other criminal cases have considered Maori law.  However, a few 

years after R. v. Wairemu Kingi was decided, Chapman J. held that there was only one 

                                                           
10

  Ibid. 

11
  See discussion in Chapter Two, section 3(3), supra. 

12
  Supra n.9, at 175-6. 

13
  Ibid., 175. 

14
  Ibid. 
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marriage law in New Zealand, for all races.
15

  Although this case referred to marriage law, 

R. v. Wairemu Kingi, which concerned the application of criminal law to Maori, took the 

same approach.  These cases indicate that courts have consistently held that one law, 

namely, the law of the settlers, applied to all New Zealanders.
16

 

 

Nonetheless, even if legislation does not provide for the recognition or accommodation of 

Maori law, courts may have the option of taking into account Maori law in criminal cases.  

In Public Trustee v. Loasby,
17

 Cooper J. expressed the view that the courts could recognise 

“Maori custom”, provided that it complied with certain requirements.  He held that customs 

must be general, by which he meant general to the Maori, reasonable and not contrary to 

any statute law of New Zealand.
18

  This case involved a civil, rather than criminal action.  

However, courts may argue that Maori law is also of relevance in criminal cases.  At 

present, so far as I am aware, no New Zealand criminal case has adopted the reasoning in 

Loasby.  Having searched, I have found no New Zealand cases that have considered Maori 

criminal law.  It is, therefore, difficult to pursue a categorisation of judicial attitudes in the 

manner adopted for Canada and Australia. 

 

 

                                                           
15

  See Rangi Kerehoma v. Public Trustee, (1918) G.L.R. 483 [hereinafter Rangi Kerehoma], at 

485, quoted with approval in In re Wi Tamahau Mahupuku (Deceased), Thompson and Another v.  

Mahupuku, [1932] N.Z.L.R. 1397 [hereinafter In re Wi Tamahau Mahupuku Deceased], at 1399. 

16
  See Moana Jackson, “Criminality and the exclusion of Maori” (1990) 20(2) Victoria University 

of Wellington Law Review Monograph 23, at 26. 

17
  [Hereinafter Loasby], (1908) 27 N.Z.L.R. 801, at 806-7.  The case concerned the validity of the 

custom of holding a funeral feast or tangi for a deceased Maori of high rank, see esp. pp.804-7. 

18
  Ibid., 806. 
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3. Indigenous Criminal Law and the Non-Recognition Approach 

(1) Features 

In the previous chapter, before discussing each approach in detail, its features were set out.  

Overall, the features of the non-recognition approach, whether applied to family or criminal 

law, are very similar.  They will therefore not be re-stated here.
19

  However, differences 

between the sub-categories of the non-recognition approach in criminal and family law will 

be identified as they arise.  One difference, however, which should be mentioned at the 

outset, is that many of the cases discussed in this section may belong equally to at least two 

of the sub-categories.  This may be because courts have felt obliged to provide more 

reasons for denying recognition to indigenous criminal law than to family law.  The reason 

why this may have been the case will be considered in section six below.  Because of the 

overlap between the sub-categories, I shall not attempt to deal with each one separately.  

Instead, I shall first discuss cases falling into the non-existence of indigenous law and 

incapacity of the common law to recognise indigenous law sub-categories.  I shall then 

discuss cases in which indigenous law has been regarded as unsuitable to receive common 

law recognition. 

 

(2) Non-Existence of Indigenous Law and Incapacity of the Common Law to Recognise 

(a) Australia 

In the early years of settlement, the status of indigenous law and the extent to which 

English law applied to the indigenous peoples were yet to be determined, particularly where 

the matter concerned the indigenous peoples alone.  Opinions were divided as to whether 

                                                           
19

  See Chapter Two, section 3(1), supra. 
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the courts of the settlers should punish indigenous people for crimes against each other.
20

  

An early decision to hold that the law of the settlers applied to the indigenous peoples and 

to imply that the indigenous peoples had no laws was R. v. Murrell.
21

  The issue to be 

determined was whether the Court had jurisdiction to try aboriginal people for crimes 

committed against each other.  The Court concluded that it had jurisdiction.
22

 

 

The judgment as reported in Legge did not explicitly refer to indigenous law, despite a 

reference to it by defence counsel.
23

  However, Burton J., who delivered the judgment, did 

                                                           
20

  See Barry Bridges, “The Aborigines and the Law: New South Wales 1788-1855”, (1970) 4(3) 

Teaching History 40, at 42-6; Barry Bridges, “The Extension of English Law to the Aborigines for 

Offences Committed Inter Se, 1829-1842”, (1973) 59 Journal of Royal Australian Historical 

Society 264; A. Castles, An Australian Legal History (Sydney: The Law Book Company, 1982), 

ch.18, 515, 523-4 and 526; and John McCorquodale, “The Voice of the People: Aborigines, Judicial 

Determinism and the Criminal Justice System”, in B. Swanton, (ed.), Aborigines and Criminal 

Justice (Canberra: Australian Institute of Criminology, 1984), 173, at 177-80.  For an account of the 

laws applied to aboriginal peoples in nineteenth century Australia and the circumstances in which 

they were subject to those laws, see C. Cunneen and T. Libesman, Indigenous People and the Law 

in Australia (Sydney: Butterworths, 1995), ch.2.  For a discussion of these issues in nineteenth 

century Canada, see H. Foster, “Sins against the Great Spirit: The Law, the Hudson Bay Company, 

and the Mackenzie’s River Murders, 1835-39”, in A. Knafla, J. Cockburn and J. Blackwelder (eds.), 

10 Criminal Justice History: An International Annual (London: Meckler Corporations, 1989), 23; 

and Mark D. Walters, “The Extension of Colonial Criminal Jurisdiction over the Aboriginal Peoples 

of Upper Canada: Reconsidering the Shawanakiskie Case (1822-26)” (1996) 46(2) University of 

Toronto Law Journal 273.  In Nineteenth Century New Zealand, these differences of opinion seem 

to have existed among the settlers about whether Maori law should apply and to whom.  See Alex 

Frame, “Maori Affairs: Colonising Attitudes Towards Maori Custom” (1981) 5 New Zealand Law 

Journal 105 and J. Pratt, supra n.8, esp. at 298-301.  See also discussion in Study Paper of the New 

Zealand Law Commission No.9, supra n.8, at pp.18-26. 

21
  (1836) 1 Legge 72.  For a discussion of the decision in R. v. Murrell and the reasons behind it, 

see McCorquodale, supra n.20, at 181-2. 

22
  See R. v. Murrell, supra n.21, at 72-3. 

23
  Defence counsel, S. Stephen, argued that New South Wales was neither conquered, ceded, nor 

settled and that “in point of strictness and analogy to our law, we are bound to obey their laws, not 

they to obey ours”.  He further argued that British subjects obeyed British law because they were 

protected by it, but that the indigenous peoples did not enjoy the law’s protection, ibid., 72.  The 
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hold, among other things, that: 

Indigenous Australians had no sovereignty.
24

 

Offences committed in the Colony would be punished, just as they would be in 

Britain.
25

 

 

“If the offence had been committed on a white, he would have been answerable, 

was acknowledged on all hands, but the Court could see no distinction between that 

case and where the offence had been committed upon one of his own tribe.  Serious 

causes might arise if these people were allowed to murder one another with 

impunity, our laws would be no sanctuary to them.”
26

 

 

On its face, the case concerned the jurisdiction of the Court to try aboriginal people for 

crimes against each other and did not directly consider the continued operation of 

indigenous law.  However, the findings that the indigenous peoples had no sovereignty and 

that the laws of the settlers should apply to protect them from crimes against each other 

suggest that, so far as the Court was concerned, the indigenous peoples had no laws of their 

own to protect them.  Furthermore, the status of indigenous law was relevant because one 

of the defendants claimed that one of the victims had been killed in compliance with 

“aboriginal custom”.
27

  In fact, according to research carried out by Barry Bridges, Burton 

J. did consider the status of indigenous law.  Barry Bridges discovered more extensive 

                                                                                                                                                                                 
Attorney-General, though not referring directly to indigenous law, made the point that “[t]he laws 

of Great Britain do not recognise any independent power to exist in a British territory”, ibid., 72.  

He also asserted that it was a settled colony and that the law applied to everyone in the colony, ibid., 

72. 

24
  Ibid., 73. 

25
  Ibid. 

26
  Ibid.  See also discussion in Mr. Justice Martin Chemnitz Kriewaldt, “The Application of the 

Criminal Law to the Aborigines of the Northern Territory of Australia” (1960) 5 University of 

Western Australia Law Review 1, at 18. 

27
  See Barry Bridges, “The Extension of English Law to the Aborigines for Offences Committed 

Inter Se, 1829-1842”, (1973) 59 Journal of Royal Australian Historical Society 264, at 264 and 

Castles, supra n.20, at 527. 
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notes of the judgment, contained in records in the New South Wales Archives.  The notes 

revealed that Burton J. had considered whether, in some circumstances, the laws of the 

indigenous peoples should receive judicial recognition.
28

  He concluded, however, that the 

Aboriginal peoples had no laws, “but only lewd practices and irrational superstitions 

contrary to Divine Law and consistent only with the grossest darkness”.
29

  He relied, for 

this unflattering opinion of aboriginal laws, on an affidavit by Threlkeld, a missionary 

whom he regarded as an authority on the subject.
30

 

 

It could be argued that R. v. Murrell should be placed in the unsuitability of indigenous law 

sub-category.  However, Burton J. went further than merely asserting that indigenous law 

was not suitable to receive judicial recognition.  So far as he was concerned, what the 

Aboriginal peoples observed was not law at all, but something inferior to law that could not 

receive judicial protection.
31

  R. v. Murrell could be placed in more than one sub-category.  

From the research that Barry Bridges carried out, it is clear that the decision denied the 

existence of indigenous law.  However, the case also implicitly took the view that one law, 

the law of the settlers, applied to all,
32

 which is a variant of common law incapacity to 

recognise indigenous law.
33

  Finally, the Court clearly regarded indigenous law as 
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  See Bridges, supra n.27, at 264 and Castles, supra n.20, at 527. 
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  See Bridges, supra n.27, at 265. 
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  Ibid., 265-6.  See also Castles, supra n.20, at 528-9. 

31
  This view was very similar to that of Chief Justice Martin in R. v. Cobby, (1883) 4 L.R. (N.S.W.) 
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supra. 
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  See R. v. Murrell, supra n.21, at 73. 
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  See discussion in Chapter Two, section 3(3), supra. 
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unsuitable to receive common law recognition, though, as indigenous law was not regarded 

as law, it may not be entirely accurate to place R. v. Murrell in either the common law 

incapacity to recognise indigenous law or the unsuitability of law sub-category.  As will be 

seen shortly, a far more recent case to deny the existence of indigenous law, Walker,
34

 is 

even more difficult to place in any one category of the non-recognition approach. 

 

Before discussing Walker, it should be noted that the decision in R. v. Murrell was not 

immediately and universally accepted in Australia.  Some judges were unwilling to try 

Aboriginal people for offences against each other, firstly, because many Aboriginal people 

were not much acquainted with English law and secondly, because the judges, recognising 

that aboriginal communities had their own values, laws and systems of punishment, were 

reluctant to interfere.
35

  One case, in which the judge expressed strong reservations about 

the propriety of trying aboriginal people for crimes against each other was R. v. Bon Jon, 

which came before Willis J. in the Supreme Court of New South Wales in 1841.
36

  The 

accused, who was charged with murder, was an aboriginal person, as was his victim.
37

  

However, despite this, Willis J. did not consider himself bound by the decision in R. v. 

Murrell.
38

  Although he acknowledged that the law applied to the aboriginal peoples for 

crimes against the settlers and that they, in turn, enjoyed the protection of the law where the 

                                                           
34

  Supra n.1. 

35
  See discussion in Bridges, supra n.27, at 267; Castles, supra n.20, at 524-5 and 529-532; 

McCorquodale, supra n.20, at 183-190; Kriewaldt, supra n.26, at 18-20 and Cunneen and 

Libesman, supra n.20, at 68. 
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  R. v. Bon Jon (1841), published in (1998) 3 Australian Indigenous Law Reporter 417, accessed 

at http://www.law.mq.edu.au/scnsw/htm1/r_v_bonjon_1841.htm 

37
  Ibid. 

38
  Ibid. 
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settlers committed crimes against them, Willis J. questioned whether the aboriginal peoples 

were subject to English law for crimes against each other.
39

  Having discussed the history 

of the Colony of New South Wales, he concluded that the aboriginal peoples had “laws and 

usages of their own”
40

 and argued that they were not, in all respects, regarded as British 

subjects “and amenable to British laws”.
41

  He then considered the status of the indigenous 

inhabitants of other British colonies, in order to establish whether aboriginal Australians 

were British subjects or dependent allies.
42

  He found that the practice in other British 

colonies supported his impression that aboriginal Australians were dependent allies and 

were not, in all respects, subject to the laws of the settlers.
43

  He therefore concluded that 

“[f]rom these premises ... I am at present strongly led to infer that the Aborigines must be 

considered and dealt with, until some further provision be made, as distinct, though 

dependent tribes governed among themselves by their own rude laws and customs”.
44

  He 

therefore strongly doubted that the Court had jurisdiction in the case.
45

 

 

The approach in R. v. Bon Jon was very different from that in R. v. Murrell.  Although it is 

unclear whether Willis J. would have recognised and enforced indigenous law, he certainly 

acknowledged its existence and implied that indigenous communities had the capacity to 
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enforce it against their own members.  In time, however, the decision in R. v. Murrell 

gained acceptance.  It is regarded as the law and has even been cited with approval in some 

recent cases.
46

  However, where indigenous communities continue to observe their own 

laws, concern about the application of common and statute law, on the one hand, and 

indigenous law, on the other, remains a matter with which courts struggle. 

 

As mentioned earlier, Walker denied the existence of indigenous law.  However, its 

existence was denied for somewhat different reasons from those given in R. v. Murrell.
47

  

The aboriginal plaintiff challenged the jurisdiction of the courts to try him according to the 

laws of New South Wales, without his consent.
48

  The case came before Chief Justice 

Mason, who rejected any suggestion that indigenous customary criminal law had survived 

Britain’s assertion of sovereignty.  He held that, even if the customary criminal law of the 

Aboriginal peoples had survived settlement, it had been extinguished by the enactment of 

criminal statutes of general application.
49

  He also rejected any analogy between indigenous 

                                                           
46

  See, for example, Milirrpum v. Nabalco Pty. Ltd., (1971) 17 F.L.R. 141 [hereinafter Milirrpum] 

(N.T.S.C.), at 261-2; and R. v. Jacky, (unreported, Aust. N.S.W.S.C., No.70013, 10 June 1993) 1, at 
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  For a discussion of Walker and its implications, see Stanley Yeo, “Criminal Cases in the High 
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“The Recognition of Aboriginality by Australian Criminal Law”, in G. Bird, G. Martin and J. 

Nielsen (eds.), Majah: Indigenous Peoples and the Law (Sydney: The Federation Press, 1996), 228, 
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in G. Bird, G. Martin and J. Nielsen, (eds.), Majah: Indigenous Peoples and the Law (Sydney: The 

Federation Press, 1996), 215, at 226-7.  The rationale for the decision in Walker was questioned in 

Neil Lofgren, “Aboriginal Community Participation in Sentencing” (1997) 21(3) Criminal Law 

Journal 127, at 130. 
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criminal law and indigenous law relating to land tenure.
50

  He explained that, although the 

Court in Mabo v. Queensland [No.2]
51

 had found no inconsistency between the native title 

vested in the indigenous peoples and the radical title vested in the Crown, this was not the 

case with regard to criminal law.  Rather, where criminal law was concerned, neither 

English nor Australian law would accommodate an alternative body of law operating 

alongside it.
52

 

 

Like R. v. Murrell, Walker adopted the non-recognition approach, partly on the ground that 

indigenous law did not exist.  Mason C.J., however, reached this conclusion on somewhat 

different grounds.  He did not suggest that indigenous law would have been, in any respect, 

unsuitable to receive judicial recognition.  Rather, he held that it had been wiped out by the 

enactment of legislation dealing with criminal law, an assertion that courts, faced with the 

reality of the continued operation of indigenous law, may not find so easy to accept.  Thus, 

courts adopting the non-existence of indigenous law approach need not do so because of 

lack of respect for indigenous law.  They may take the view that the effect of the 

importation of common and statute law was the abolition of indigenous law.  Finally, with 

regard to the appropriate sub-category of non-recognition within which to place Walker, it 

could be placed either in the non-existence of law, or in the incapacity of common law to 

recognise indigenous law sub-category.
53

  However, I have placed Walker in the non-

                                                           
50

  Ibid., 323-4. 
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existence of indigenous law sub-category because Mason C.J. held that indigenous criminal 

law had been extinguished.  If indigenous criminal law had really been abolished in the 

early nineteenth century,
54

 and is therefore no longer capable of receiving judicial 

recognition, any arguments about the universality of criminal law and the need to ensure 

equality before the law are merely academic. 

 

(b) Canada 

As in Australia, in time, Canadian courts exercised increasing jurisdiction over the 

indigenous peoples and neither recognised their criminal law, nor their procedures for 

dealing with offenders.
55

  Judges in recent cases involving indigenous offenders have 

asserted that one criminal law applies to all Canada and to all Canadians.
56

  However, the 

situation in Canada differs, in some respects, from that in Australia.  First, the jurisdiction 

                                                                                                                                                                                 
principle”, see Walker, supra n.48, at 323.  He also pointed out that “[t]he presumption applies with 
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  See Walters, supra n.20, at 274 and 306-310. 
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  See R. v. J.S.B., (1984) N.W.T.R. 210 (N.W.T.S.C.), at 216-7; R. v. Curley, (1984) N.W.T.R. 
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of the courts to try indigenous offenders has not, generally speaking, been challenged.
57

  

Secondly, Canadian courts in criminal cases have rarely, if ever, referred to “indigenous 

laws”.  They have referred to customs, but more often they have either referred to culture or 

values and occasionally, they have acknowledged, in fairly general terms, that indigenous 

communities may have retained traditional mechanisms for dealing with offenders.
58

  

Values and culture constitute a much looser concept than indigenous laws.  However, 

acknowledgment of the existence of traditional mechanisms for dealing with offenders 

would amount to an acknowledgment by the courts that indigenous communities had rules, 

methods of ensuring that those rules were complied with and mechanisms for dealing with 

their breach.  Thus, judicial acknowledgment of the existence of such mechanisms would 

amount to a tacit acknowledgment of the existence of indigenous law. 

 

On the other hand, even though cases may not explicitly refer to the existence of indigenous 

law, it may be appropriate to categorise some of them as falling within the non-recognition 

approach.  If courts, in these cases, are not even prepared to take account of indigenous 

values in sentencing, they are hardly likely to do so with regard to indigenous laws. 

 

In R. v. Baillargeon
59

 the Court was adamant that one law, Canadian criminal law, applied 

to all Canadians and that neither indigenous laws, values nor the background and 

circumstances of indigenous offenders should be taken into account in sentencing.  The 

accused had pleaded guilty to manslaughter, following a severe assault on his spouse, 
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resulting in her death.
60

  Marshall J., who decided the case, made the point that “[n]ative 

people, like all Canadians, are subject to our criminal law.”
61

  He therefore held that “to 

take account of culture, isolation and other attitudes which are not in accord with clear 

Canadian law is just to delay the day of atonement.  It only puts off the inevitable.”
62

  R. v. 

Baillargeon suggests that Marshall J. would not take indigenous law into account.  The 

case could therefore be placed in the incapacity of the common law to recognise sub-

category of non-recognition, though arguably, Marshall J. hinted that the indigenous values 

in question were unsuitable to receive judicial recognition.  It should, however, be borne in 

mind that Marshall J. was not, in that case, asked to consider an  aspect of indigenous law. 

 

(3) Unsuitability of Indigenous Law 

Courts in both Australia and Canada have regarded aspects of indigenous law as unsuitable 

to receive judicial recognition, though they have not necessarily applied the term “law” to 

them.  The reasons for regarding those laws as unsuitable have included the following: 

The indigenous law was too unlike common and statute law for recognition or 

accommodation to be possible. 

 

The indigenous law had changed so much that it could not be recognised as part of 

the traditional indigenous law. 

 

The indigenous law was unconscionable. 

 

Concerns about indigenous law being too unlike common and statute law were expressed in 

Canadian cases involving mechanisms for dealing with offenders which the courts regarded 
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as potentially too lenient.  Such concerns were expressed in R. v. Highway,
63

 though the 

Court in that case had not been asked to consider indigenous mechanisms for dealing with 

offenders.  In R. v. Highway, counsel for the accused submitted that the Court should 

regard his indigenous background as a mitigating factor.
64

  He also referred to a report that 

suggested that indigenous communities were interested in employing traditional dispute 

resolution techniques for dealing with family violence.
65

  The Court, however, held that: 

… it is beyond the ability of a trial court or an appellate court to consider some 

modification of sentencing principles in a particular case unless there is evidence 

before the court that the accused’s community is ready, willing and able to 

undertake some process which will enhance the possibility of rehabilitation and set 

an example which will deter other members of the community from similar 

conduct.
66

 

 

The Court identified the issues that would need to be considered in determining whether 

sentencing principles should be modified in such a case: 

Does the accused’s community regard spousal violence as a less serious problem 

than mainstream society does?  Does that community – including the female 

members of the community – really prefer that serious cases of spousal assault be 

treated differently when the accused is a member of that community, than if he were 

a member of the mainstream community?  These would be imperative starting-

points for any serious consideration of a submission such as that made by Mr. 

Campbell.  Even if there were before the court a more articulated submission based 

on social attitudes within a particular ethnic or religious community to which the 

accused belongs, the courts of this province and of this country should be alert to 

the risk of moderating sentencing policy in such a case where to do so would mean 

that some women in Canadian society would be afforded less protection than 

others.
67
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The suggestion that recognising indigenous methods of punishing and rehabilitating 

offenders was inappropriate because it would lead to indigenous offenders being treated 

more leniently can also be seen in the majority judgment in R. v. J.N.  In that case, 

however, a further reason for refusing to take into account the mechanism for dealing with 

the offender was that it was regarded as insufficiently traditional.  Laycraft C.J., who 

delivered the judgment, was not prepared to recognise the community’s method of dealing 

with offenders as a replacement for a sentence of imprisonment.  This was partly because 

he regarded the method as too unlike the method that the community had traditionally 

employed for rehabilitating offenders.  He also implied that the community’s method of 

dealing with offenders was too lenient, in the case of serious offences, as the following 

passage illustrates: 

The modern reincarnation in [X] of the traditional Inumarit committee resembles 

the usual community counselling service rather than the traditional governing and 

counselling body of earlier times.  I am unable to see, given its recent origin, the 

community which it serves, its methods of operation, and the absence of the 

traditional ultimate sanction on the offender, that it is a remanent of ancient culture.  

Its counselling service, admirable as it undoubtedly is, cannot, in may [sic] opinion, 

replace the sentence of imprisonment which is required in virtually all cases of 

major sexual assault.
68

 

 

Thus, in Canada, indigenous laws, or, at least, indigenous methods of dealing with 

offenders, may be regarded as unsuitable to receive judicial recognition if they are 

perceived to be too lenient, or are not regarded as sufficiently traditional.  Substantial 

continuity with the laws of the past is required.
69
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In Australia, laws have generally been regarded as unsuitable to receive judicial recognition 

where they have been seen as unconscionable.  Ashley v. Materna,
70

 for instance, 

concerned an alleged indigenous law whereby, if a man swore at his wife in her brother’s 

presence, her brother could hit her.
71

  Although Bailey J. found that the law in question had 

not been proved,
72

 he held that such a law could not be accepted
73

 and that: 

In absence of evidence as to the obligatory nature of the alleged law and the 

consequences for non-compliance, elevation of a morally indefensible practice to 

the status of ‘customary law’ to which courts could or should have regard would be 

to invite ridicule of the courts and make a mockery of the fundamental principle that 

all people stand equal before the law.74
 

 

Thus, unconscionability is clearly a ground on which courts may refuse to recognise or 

accommodate indigenous law and on which they may regard it as unsuitable to receive 

judicial recognition. 
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(4) Summary 

From this section, it is clear that in criminal, as in family law, courts have denied 

recognition to indigenous law on the grounds that: 

 Indigenous law does not exist. 

 

The common law cannot recognise indigenous law, perhaps because the courts are 

of the view that only one law applies to all citizens. 

 

Indigenous law is unsuitable to receive recognition. 

 

The cases discussed above, however, reveal that courts have often given several reasons for 

refusing to recognise indigenous law.  Thus, the neat sub-categories in the family law 

chapter work less well in criminal cases, because several of the cases that have been 

considered could be placed in more than one sub-category.  This section has also revealed 

that denial of the existence of indigenous law need not stem from lack of respect for that 

law, but rather, from a belief about the effect of settlement or of the enactment of 

legislation on indigenous law.  Finally, it is clear that unconscionability is not the only 

ground on which courts may conclude that indigenous law is unsuitable to receive judicial 

recognition.  Other grounds may include concern that the application of indigenous law 

may result in offenders being treated too leniently, or that the indigenous law, as currently 

observed, bears little resemblance to the law as traditionally exercised.  Clearly, the reasons 

for refusing to recognise indigenous law are as important as the decision to withhold 

recognition.  The reasons given by the courts for refusing to recognise indigenous law may 

provide an insight into how judges view indigenous law and the requirements that need to 

be met if indigenous law is to be recognised or accommodated by the courts.  The 

conclusion to this chapter will therefore consider the inferences that can be drawn about 

judicial attitudes to indigenous law from the cases in which the courts refused to recognise 



200 
 

it. 

 

4. Accommodating Indigenous Criminal Law 

(1) Features 

As with the previous section, the features of the accommodation approach, whether applied 

to family or criminal law, are almost identical, though some criminal cases do not explicitly 

acknowledge the existence of indigenous law.  Nonetheless, even these cases are founded 

on the premise that indigenous communities have distinctive values and mechanisms that 

are relevant for dealing with offenders.  However, as will be seen shortly, one major 

difference between criminal and family law is that, in criminal law, a whole range of 

methods of accommodating indigenous law has been developed. 

 

Accommodation of criminal law may take many forms, as the cases discussed below 

demonstrate.
75

  However, the cases may all be appropriately placed in the divergence from 

common and statute law sub-category of the accommodation approach, or more simply, the 

divergence sub-category.  I have placed the cases in this sub-category because the courts do 

not refer to legislation prohibiting recognition of indigenous criminal law, nor do they 

generally refer to the fact that legislation would be required before they could recognise 

indigenous law.  Thus, it may be assumed that, although the courts are not prepared to 

ignore indigenous law, it differs so markedly from common and statute law that courts 

would not apply the recognition approach to it either.  The courts have used several 

methods of dealing with indigenous law, but generally, the cases have involved indigenous 
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communities taking action to deal with offenders or to restore peace and harmony, without 

reference to the courts, or they have involved judicial efforts to include communities in 

formulating or administering sentences.
76

  Thus, in some instances, courts have given 

indigenous offenders a reduced sentence, in light of tribal punishments that they have 

already received, or are likely to receive in the future.  In other instances, the courts have 

formulated sentences in a way that has taken into account the community’s need to restore 

peace and harmony.  Courts have also handed offenders over to be dealt with by their 

community, or have sought to involve the community in determining an appropriate 

sentence.  Finally, courts have, on occasion, used the legal system to enforce a traditional 

punishment.  These methods of accommodating indigenous criminal law will be discussed 

in turn. 

 

(2) Taking Tribal Punishment into Account in Sentencing 

Two examples of cases in which the courts were willing to impose a reduced prison 

sentence in light of punishment that the defendants would undergo at the hands of their 

communities were Jadurin v. R
77

 and R. v. Minor.
78

  In Jadurin v. R., an appeal against the 

severity of the sentence,
79

 the appellant argued that he should be given a suspended 

sentence, in light of the punishment that he was likely to receive at the hands of relatives of 
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the deceased.
80

  However, although it might involve considerable violence, the Court did 

not regard the punishment as a mere revenge attack by relatives of the deceased.  Rather, 

the evidence indicated that the punishment would be governed by rules about when and 

how it should take place and how long it should last.
81

  Indeed, the Court described the 

defendant’s punishment as “ceremonial punishment”.
82

  Although the Court did not reduce 

the term of imprisonment, it did find that the judge at first instance had taken into account 

the tribal punishment and that, in the circumstances, the sentence was very lenient.
83

  The 

Court held that: 

In the context of Aboriginal customary or tribal law questions will arise as to the 

likelihood of punishment by an offender’s own community and the nature and 

extent of that punishment.  It is sometimes said that a court should not be seen to be 

giving its sanction to forms of punishment, particularly the infliction of physical 

harm, which it does not recognize itself.  But to acknowledge that some form of 

retribution may be exacted by an offender’s own community is not to sanction that 

retribution; it is to recognize certain facts which exist only by reason of that 

offender’s membership of a particular group.  That is not to say that in a particular 

case questions will not arise as to the extent to which the court should have regard 

to such facts or as to the evidence that should be presented if it is to be asked to take 

those facts into account.
84

 

 

It is therefore clear from Jadurin v. R. that it may be quite appropriate for courts to 

accommodate indigenous criminal law, by taking into account the punishments to be 

inflicted on indigenous offenders by their communities and to reduce the prison sentence in 

light of the community punishment.  R. v. Minor also involved a reduced term of 
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imprisonment for manslaughter, on account of physical punishment that the offender would 

receive at the hands of his community.
85

  One of the judges in that case, Asche C.J., sought 

to draw a distinction between vengeance and the type of community punishment with 

which that case was concerned.  He pointed out that: 

Payback is not vendetta.  There must be clear evidence of the difference.  As I 

understand it, payback, in certain cases, which must be carefully delineated and 

clearly understood, can be a healing process; vendetta never.  It would be a serious 

and impermissible abrogation of the court’s duty to reduce a sentence on any person 

of whatever race or creed because of assurances that friends or relatives of the 

victim were preparing their own vengeance for the assailant.  If payback is no more 

than this it is nothing to the sentencing process.  If, however, it transcends 

vengeance and can be shown to be of positive benefit to the peace and welfare of a 

particular community it may be taken into account; though even then I do not 

believe the court could countenance any really serious bodily harm.
86

 

 

Jadurin v. R. and R. v. Minor may give the impression that the courts will only reduce a 

sentence where the community sentence involves physical punishment.  The decisions in 

Atkinson v. Walkely
87

 and R. v. Miyatatawuy
88

 demonstrate that this is not the case.  In 

Atkinson v. Walkely, in which the local community banished the offenders for several 

months, following an indecent assault,
89

 O’Leary J. heard the appeals against the severity of 

the sentences.
90

  He found that the reasons for the banishment included “that it was also 

intended as a form of punishment of the prisoners, and to mark the community’s 
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disapproval of their conduct”.
91

  He took into account the banishment and accordingly 

reduced the sentences.
92

  Thus, he was prepared to take into account a punishment that was 

not of a physical or violent nature.  However, the case was also significant because O’Leary 

J found that the magistrate had erred in failing to take the banishment into account.  In other 

words, as far as he was concerned, courts were not merely permitted, but obliged, to take 

into account indigenous punishment.  He held that his view was supported by the 

authorities,
93

 and justified taking the community punishment into account on the ground 

that: 

I think it is clear on the authorities that, in fixing penalty, a court should take into 

account the fact that the offender, by his actions, has brought on himself the anger 

of members of his community and that, as a result, he has received, or is likely to 

receive, punishment of some kind or other at their hands.
94

 

 

The case therefore suggests that courts are bound to give weight and to demonstrate that 

they have given sufficient weight to the punishment that an indigenous community has 

imposed on its offenders. 

 

R. v. Miyatatawuy illustrates that courts may even accommodate community efforts to 

rehabilitate offenders.  The accused was convicted of causing bodily harm to her husband.
95

  

According to evidence before the Court, her community had held several meetings, at 

which she had had to face all of the families concerned under distressing conditions, as they 
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decided how to deal with her.
96

  Although severe corporal punishment had been considered, 

the community adopted a non-violent, rehabilitative approach.
97

  Martin C.J. referred, in 

some detail, to the evidence of the offender’s rehabilitation,
98

 and held that: 

An obligation undertaken or to be undertaken to others which may assist in the 

restoring of peace between the affected communities may also be significant.  As 

the facts in this case show, the offender has accepted obligations, has been subjected 

to discipline, and by so doing has assisted in restoring the peace.  She has suffered a 

penalty analogous to that undertaken by entering into a supervised bond to be of 

good behaviour, and has not failed in her obligation.
99

 

 

He also gave considerable weight to the community’s efforts to rehabilitate her, holding 

that “[a] most significant circumstance bearing upon the sentence was that concerning the 

resolution or settlement of matters within the relevant aboriginal community and the 

integral rehabilitation of the offender”.
100

 

 

Thus, the decision in R. v. Miyatatawuy suggests that courts do not merely take community 

punishment into account.  Rather, it would be more accurate to assert that they take into 

account indigenous community measures for dealing with offenders, regardless of whether 

they are of a harsh, punitive, or of a largely supportive and rehabilitative nature.  Finally, R. 

v. Miyatatawuy differs from most cases in that the Court sought to draw an analogy 

between the measures that the community adopted for dealing with the offender and 

provisions of Australian criminal law.  In most cases, no attempt is made to draw any 
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analogy between aspects of indigenous and Australian criminal law.  However, Martin C.J. 

likened the community punishment, imposed on the offender, to “a penalty analogous to 

that undertaken by entering into a supervised bond to be of good behaviour”.
101

 

 

Australian courts have taken a range of punishments into account in sentencing,
102

 but, on 

the whole, Canadian courts have not been prepared to adopt this approach.  However, one 

Canadian case in which the dissenting judge would have taken account of community 

measures for dealing with the offender was R. v. J.N.
103

  The case involved an appeal by the 

Crown, following the imposition of a sentence of ninety days imprisonment on a defendant 

who had pleaded guilty to a charge of sexual assault.
104

  The reason for the lenient sentence 

was that the sentencing judge took into account the defendant’s rehabilitation by means of a 

traditional community mechanism.
105

  Belzil J.A. found no error in the reasons of the 

sentencing judge.  He recognised that the community was “striving to preserve its cultural 

heritage by maintaining its cultural unity, not for the purpose of blocking the imposition of 

criminal law, but by gradually introducing it by bridging the gap between traditional law 

and the new law”.
106

  He found that the community was clearly effective in doing this, as 

evidenced by the low incidence of crime.
107

  His final argument for upholding the decision 
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of the sentencing judge was that preserving cultural heritage now enjoyed constitutional 

protection.  It was therefore appropriate to take it into account.
108

  Despite being the 

dissenting judgment, it does suggest that a few Canadian judges may be willing to take into 

account community punishments and mechanisms for rehabilitating offenders, operating 

without reference to the court system.  Nonetheless, despite his acknowledgment of 

constitutional protection to indigenous cultural heritage, Belzil J.A. also emphasised that 

the community was not seeking to block the imposition of the criminal law, but to 

introduce it gradually into the community.  Thus, the assimilationist assumption, which is 

evident in some Canadian cases, was implied even in Belzil J.A.’s judgment.
109

 

 

To summarise, the cases discussed above reveal that the courts may take into account a 

wide range of community methods of punishing and rehabilitating offenders.  These may 

include punishments of a physical or violent nature, punishments such as banishment 

which, though not violent, would cause hardship and distress to the offender and 

punishments where the main focus has been on rehabilitating the offender.  However, 

although community methods of dealing with offenders have gained some acceptance in 

Australia, they have not, generally speaking, been accepted in Canada. 
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(3) Restoration of Peace and Harmony 

Another reason for taking into account indigenous law in sentencing, closely linked to 

accommodation of community mechanisms for dealing with offenders, has been the need to 

accommodate community efforts to restore peace and harmony.  These efforts are made 

without reference to the courts and indeed, the need to restore peace has been a 

consideration in accommodating community punishments.  Thus, in some cases, courts 

have imposed a reduced sentence, to enable offenders to return quickly to the community to 

be punished, so that community peace and harmony can be swiftly restored.
110

  I have, 

however, found one case, Munungurr v. R., in which the Court took into account 

community peace and harmony where the community did not propose any punishment.
111

  

The Court gave two reasons for regarding the community’s peace and harmony as relevant 

to sentencing. 

 

Firstly, the offender played an important role within the community and held a position of 

responsibility.  His imprisonment, particularly if it was for a lengthy term, would, therefore, 

be a serious blow to the community, which was facing severe problems.
112

  Secondly, the 

community had already taken steps and proposed further action to reconcile the offender 

and victim and restore peace.
113

  The Court, however, placed a limit on the extent to which 

community harmony could be taken into account “[t]he views, wishes and needs of the 
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community of which the applicant is a member are clearly relevant considerations, although 

they cannot prevail over what is a proper sentence”.
114

  Despite this limit, several cases 

illustrate that courts have taken into account community efforts to restore peace and 

harmony for sentencing purposes.
115

  Munungurr v. R. indicates that even where a 

community punishment is not involved, community harmony may be a relevant sentencing 

consideration.  Thus, the courts have given weight, not only to the needs of the offender, 

but also to the needs of the community. 

 

(4) Handing Offenders Over to the Community for Punishment 

So far, in considering judicial accommodation of indigenous criminal law, the cases that I 

have discussed have involved accommodating measures that indigenous communities have 

adopted without reference to the courts.  The next two sub-sections, however, will highlight 

cases in which the courts have sought to involve the indigenous community in sentencing.  

They are, nonetheless, examples of the accommodation approach because courts would not 

involve indigenous communities in sentencing unless they believed that the communities 

had the authority, values and mechanisms for dealing with offenders that would make an 

effective contribution to the sentencing process.  The most dramatic examples of this 

approach are to be found in Australia, where the courts have occasionally handed offenders 

over to their community to be dealt with.  In such cases, the courts have given the 

community a wide discretion to determine how best to deal with the offender. 

 

                                                           
114

  Ibid. 

115
  Supra n.110.  For a discussion of the reasons for taking indigenous law into account, see 

Victoria Williams, supra n.7, at 16-7.  See also pp.28-9, 38-40, 42, and 101. 



210 
 

One such case was Jabaltjari v. Hammersley.
116

  The case concerned an appeal against 

sentence by a juvenile who had been sentenced to a term of imprisonment.
117

  Muirhead J., 

lamenting the lack of appropriate facilities for dealing with young offenders in the Northern 

Territory,
118

 expressed the view that it was necessary “at least to examine the part 

aboriginal people can play or may be prepared to play in training and disciplining their own 

children pursuant to orders of the Children’s Court”.
119

  He therefore replaced the prison 

sentence with a suspended sentence.  The terms on which the appellant was released 

included the following: 

The defendant shall, during the period of the bond, undergo such discipline or 

training for his rehabilitation, of a traditional aboriginal nature or otherwise, as the 

Papunya Council may from time to time direct.
120

 

 

Having set out the orders, he concluded that: 

… I am persuaded that the prospects of this boy’s rehabilitation by training and 

discipline administered by his own people are much greater than a gaol experience 

which is quite barren and which serves if anything to weaken his ties with his own 

people and culture – ties which at the present time may offer him some prospects of 

a decent existence in the mixed-up society in which he is now being reared.
121

 

 

In Jabaltjari v. Hammersley, Muirhead J. gave the appellant’s community considerable 

flexibility in disciplining and rehabilitating him.  However, the case concerned a juvenile 

and juveniles, regardless of whether or not they are offenders, are usually subject to their 

family and often to other community members for discipline and education.  The Court, 
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therefore, was perhaps not taking a very radical step in giving members of the indigenous 

community considerable discretion to discipline and rehabilitate.  Though the approach in 

Jabaltjari v. Hammersley may not have been very radical, the same cannot be said of the 

decision in R. v. Sydney Williams.
122

  Following a conviction for manslaughter, Sydney 

Williams, who was an adult offender, received a two-year suspended sentence.  The Court 

required him to return to his tribe and submit to his tribal elders.  He was required to be 

ruled and governed by them for one year and to obey their lawful orders and directions.
123

  

Thus, the Court was prepared to hand over an adult, who had committed a serious offence, 

to his tribal elders to be punished and rehabilitated.  Wells J. did not lay down how the 

elders should deal with the offender, beyond requiring that their orders and directions 

should be lawful.
124

  However, he may have received information from counsel about the 

methods of punishment and rehabilitation that the elders were likely to use.
125

  Nonetheless, 

it would appear that he was prepared to trust them to take the most appropriate action.  He 

therefore imposed a sentence that gave them maximum flexibility to use the techniques that 

seemed best to them. 

 

This case may, at first glance, appear similar to those discussed in sub-sections (2) and (3) 

above, where courts were prepared to take tribal punishments into account in sentencing 
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offenders.  However, unlike these cases, the Court was not asked to take the tribal 

punishment into account in mitigation of sentence.  Rather, the judge appears to have 

concluded that the accused could be more effectively punished and rehabilitated by his 

elders than by a term of imprisonment.  He, therefore, was proactive in placing the 

responsibility for dealing with the offender on the elders of the offender's community, 

rather than waiting to be asked to take tribal punishment into account.  On the other hand, it 

is possible that Wells J. recognised that the elders would punish the offender, regardless of 

whether the Court punished him.  If so, his judgment may be seen as merely an attempt to 

accommodate the inevitable tribal punishment within the legal process. 

 

Both Wells J. and Muirhead J. were prepared to hand an offender over to his community, 

no doubt, because they had reason to believe that the community had effective mechanisms 

for dealing with offenders.  Nonetheless, despite giving the indigenous communities wide 

scope for dealing with offenders, the cases differed from those in sub-sections (2) and (3) 

above, because this power was delegated to the communities by the courts.  The courts did 

not take into account community measures for dealing with offenders, but rather, sought 

community involvement in sentencing. 

 

Canadian courts, though not prepared to take community punishments into account, have 

been willing to share the responsibility for formulating and administering sentences with 

the indigenous community.  However, they have retained far greater control over the 

sentencing process than either Muirhead J. or Wells J. would have regarded as necessary. 
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(5) Sentencing Circles: Community Involvement in Sentencing 

As well as handing offenders over to their communities to be punished and rehabilitated, 

courts have used other mechanisms to enable indigenous communities to participate in 

formulating and administering appropriate sentences when their members have offended.  

One mechanism which courts are now using to achieve this goal is the sentencing circle.  

The courts’ use of sentencing circles as a means of encouraging the involvement of 

indigenous communities in formulating and administering sentences is a fairly recent 

development.  As far as I am aware, the first case in which a judge employed a sentencing 

circle was R. v. Moses.
126

  Since that decision, however, judges throughout Canada have 

often used this technique for formulating an appropriate sentence.
127

  The philosophy 

behind sentencing circles is based largely on healing circles which, apparently, have for a 
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long time been part of the culture of many indigenous peoples in Canada and other parts of 

the world.  These communities developed healing circles to deal with wrongful actions by 

one community member against another.
128

  Sentencing circles are so called because the 

courtroom is not laid out in its traditional, formal manner.  Instead, those involved in the 

case, including the judge, counsel, the victim, the accused and community members, sit in a 

circle to discuss the sentence, so that all may participate fully.
129

  Sentencing circles allow 

for the participation of the accused,
130

 the victim,
131

 their families
132

 and other community 

members,
133

 both in formulating and administering an appropriate sentence.
134

  As well as 

providing a culturally sensitive mechanism for the participation of indigenous communities 

in sentencing,
135

 sentencing circles allow for the accommodation of indigenous values in 

the sentencing process.
136

 

 

Despite these differences, however, sentencing circles are more like traditional sentencing 
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hearings than may, at first, appear.  Counsel still have a role to pay.
137

  The judge takes the 

final decision about all aspects of the sentencing circle, including its membership and 

format
138

 and whether to accept or reject its recommendations.
139

  Sentencing circles have 

raised concerns about what constitutes a fit sentence.  Linked to this is a concern about the 

propriety of using sentencing circles where a term of imprisonment in excess of two years 

is likely to be required.
140

 

 

Sentencing circles are, potentially, an effective mechanism for encouraging community 

involvement in designing an appropriate sentence for community members.  They may also 

encourage communities to take responsibility for working with offenders to rehabilitate 

them and re-integrate them into the community.  Nonetheless, there is considerable 

inconsistency in their use.  It is, therefore, not surprising that sentencing circle cases have 

come before the appeal courts.  However, as two cases before the Saskatchewan Court of 

Appeal illustrate, even the appeal courts are not consistent about the circumstances in 

which sentencing circles should be used.  The first of these cases, R. v. Morin, gave careful 

consideration to the circumstances in which sentencing circles should be used.  
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Sherstobitoff J.A., Tallis and Cameron JJ.A. concurring, declined to lay down specific 

guidelines on the use of sentencing circles.
141

  He did, however, suggest that they worked 

most effectively in small, close-knit communities, particularly if both the accused and 

victim were part of the same community.
142

  He also pointed out that, as the criminal code 

contained no provisions for the use of sentencing circles, a power and duty to impose a fit 

sentence remained vested, exclusively, in the trial judge.  Therefore, if the sentencing circle 

recommended an unfit sentence, the judge would be obliged to ignore the recommendation, 

at least to the extent that it varied from a fit sentence.
143

  He held that the appeal courts 

would have the same duty, in reviewing the fitness of a sentence formulated in a sentencing 

circle, as in any other case.
144

  Furthermore, he held that the appeal courts should exercise 

the powers granted to them to prevent unreasonable disparity between sentences for similar 

offences and between defendants in the same case, found guilty of the same crime.
145

   

 

Sherstobitoff J.A. therefore concluded that sentencing circles should only be used in cases 

in which the courts would be justified in taking a calculated risk in departing from the usual 

range of sentencing.
146

  He suggested, however, that a calculated risk would not be justified 

where a person had accumulated a substantial criminal record, particularly if the offence 
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was serious.
147

 

 

Sherstobitoff J.A.’s approach to sentencing circles could severely restrict judicial discretion 

to use them for offenders for whom other methods had failed, but who might benefit from a 

sentence which made them answerable to their own community.
148

  Bayda C.J., who 

delivered the dissenting judgment, Jackson J.A. concurring, seems to have appreciated this 

problem with the majority judgment.  He made the point that it was not possible to assess 

the fitness of a restorative sentence by comparing its incarceration component with a fit 

sentence using the ordinary approach.
149

  He also pointed out that sentencing circles, by 

empowering communities to help individuals to break their cycle of misbehaviour, would 

enhance the principle of protection of the public.  He was therefore of the view that 

entrenched attitudes about maintaining sentencing parity might not necessarily serve the 

interests of the administration of justice, nor increase the protection of society.
150

  He was 

therefore prepared to allow judges considerable discretion in determining whether a 

sentencing circle was appropriate. 

 

The majority in R. v. Morin placed restrictions on the circumstances in which sentencing 

circles could be used.  Whether the restrictions imposed by Sherstobitoff J.A. would ensure 

the most effective use of sentencing circles can be debated.  However, the approach of the 

majority in R. v. Morin can be contrasted with the approach of the majority in R. v. 
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Taylor
151

.  In that case, the Court, by a majority of two to one,
152

 held that “the trial judge 

did not err in proceeding with a sentencing circle despite his initial view that a retributive 

approach may have attracted an incarceral sanction in excess of two years less a day and 

perhaps closer to four years.”
153

  The trial judge’s approach demonstrated the flexibility of 

sentencing circles in enabling indigenous communities to formulate culturally appropriate 

sentences.  Thus, the sentence included a period of banishment on a remote island, a 

traditional punishment used by that community.
154

  This form of sentence was accepted by 

the sentencing judge and upheld by a majority in the Court of Appeal.  Bayda C.J. held that 

the power vested in a sentencing judge to make a probation order included the power to 

prescribe a condition that the offender should live for a limited period in isolation.
155

 

 

Thus, although the courts may not recognise community punishments imposed without 

judicial approval, sentencing circles provide a framework in which such punishments may 

be imposed.  However, despite this empowerment of indigenous communities, R. v. Taylor 

also highlighted the control that judges retained over sentencing.  This was illustrated by 

the fact that the trial judge used the Piegan form of sentencing circle, the only form with 

which he was familiar, even though the community was Cree.
156

  This caused concern 

among members of the sentencing circle, who felt that a Cree circle would have better 
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assisted the healing process.
157

  This aspect of the case forcefully demonstrates that 

although sentencing circles may enable indigenous communities to participate in 

sentencing, the judge and not the community has ultimate control over both the sentence 

formulated by the circle and the type of circle to be held.  Bayda C.J. was critical of the trial 

judge’s approach.  Nonetheless, he concluded that the process was valid because of: 

… the attitude, conduct, and thinking of the circle participants who were the 

principal authors and creators of the sentence which the trial judge approved and 

adopted as his own.  Accordingly, the recommendations of the sentencing circle 

have a distinct and important role to play in any assessment of the fitness of the 

sentence.
158

 

 

Sentencing circles enable courts to accommodate, within the criminal justice system, 

indigenous values and community mechanisms for punishing and rehabilitating offenders.  

They also allow these issues to be discussed in a culturally appropriate setting, a circle in 

which all may participate.  However, the Court has ultimate control.  Furthermore, 

questions remain about the circumstances in which sentencing circles should be used.  The 

Court of Appeal in R. v. Taylor adopted a less restrictive view of these circumstances than 

that in the majority judgment in R. v. Morin.  Both decisions, however, indicate that the law 

relating to sentencing circles is still far from settled. 

 

(6) Use of the Legal System to Impose Traditional Punishments 

I have only found one case in which a court, in the absence of a sentencing circle or other 

form of community involvement in the sentencing process, has used the legal system to 

impose a traditional punishment.  Nonetheless, it is a form of accommodation of indigenous 

law and should, therefore, be mentioned here.  It differs from the cases discussed above 
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because it is neither a case in which a community takes action without reference to the 

courts, nor a case in which the courts seek community involvement.  Rather, the court uses 

the criminal justice system to impose a traditional form of punishment.
159

  The case in 

question, Saila v. R.
160

 involved an appeal against the severity of the sentence.  The 

punishment comprised several elements, including a one-year term of probation with a 

condition that the offender should not return to Spence Bay, where the offence had been 

committed.
161

  This banishment order, imposed by Inuit Justices of the Peace, was 

recognised as reflecting traditional values and mechanisms for dealing with offenders.  Mr. 

Justice de Weerdt found that: 

The appellant and the sentencing Justices of the Peace share a cultural background 

in the Inuit tradition.  Ostracism by the community is a well recognized means of 

dealing with offenders against that tradition.  Banishment from the community, 

once the community has become settled, as at Spence Bay, is a measure which is 

plainly intended to have a similar effect.  The traditional methods of discipline are 

evidently seeking expression in the condition of the probation order that the 

appellant not return to Spence Bay for a year after his release from prison.
162

 

 

He also found that the banishment order 

… visits no hardship upon him.  If anything, it gives recognition to the social fact 

that in the eyes of the community his presence at Spence Bay will not be welcome 

until after the expiry of that year.  And it gives expression, through the legal form of 

the court’s sentence, to the values of that community.
163

 

 

                                                           
159

  It should be noted that some sentencing circle cases result in the courts imposing traditional 

punishments on offenders, see accompanying text, supra n.154.  However, sentencing circle cases 

can be distinguished on the ground that the community participates in formulating the sentence.  In 
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Mr. Justice de Weerdt held that the banishment order was not unreasonable.
164

  However, 

he made the point that such orders should not be lightly, or routinely, made.
165

  Despite 

some misgivings, the traditional punishment was upheld.  Thus, it may be open to courts to 

use means provided by the criminal justice system, for instance, conditions in probation 

orders, to impose indigenous community punishments on offenders.  However, it remains 

to be seen whether the approach in Saila v. R. will be adopted in future cases. 

 

(7) Summary 

All of the cases discussed in this section are examples of the accommodation approach.  

Furthermore, they have sought to accommodate, rather than recognise, indigenous law 

because it diverges significantly from common and statute law.  As little attempt has been 

made to identify analogies with Australian or Canadian criminal law, it would not have 

been possible to apply the recognition approach to the indigenous laws in question.  

However, the courts have clearly not been prepared to ignore indigenous criminal law 

either.  A striking aspect of the criminal cases is that the courts have used a number of 

techniques for accommodating indigenous law.  These have included: 

taking into account, for sentencing purposes, the methods of punishing offenders 

and restoring peace and harmony employed by indigenous communities; 

 

involving indigenous communities in formulating and administering sentences; 

 

using the criminal justice system to impose indigenous methods of punishing 

offenders. 

 

Almost all of the cases have involved either measures that the communities have adopted 

without reference to the courts, or courts seeking to involve and draw on the experience and 

                                                           
164

  Ibid., 181. 

165
  Ibid. 



222 
 

values of indigenous communities.  It could be argued that the latter does not amount to 

acknowledging that indigenous communities continue to observe their own criminal law.  

However, quite apart from the fact that sentencing circles provide a mechanism which can, 

where appropriate, accommodate aspects of indigenous law, courts have acknowledged that 

an advantage of involving indigenous communities in sentencing is that indigenous values 

can be taken into account.
166

  Even more significant is the fact that, where sentencing 

circles have been used, indigenous forms of punishment have been adopted.
167

  Moreover, 

the courts would be unlikely to involve indigenous communities in formulating sentences 

and would certainly not hand offenders over to their community, unless they believed that 

the community had mechanisms for punishing and rehabilitating them.  Clearly, 

mechanisms for punishing and rehabilitating offenders would be pointless unless the 

community had rules and had developed the mechanisms for punishing and rehabilitating 

offenders where those rules had been breached. 

 

This section has identified several methods of accommodating indigenous criminal law, 

which, in turn, raises questions about why so many methods have been developed.  This 

issue will be considered in section six.  Before that, however, cases will be discussed that 

do not accommodate indigenous law, but which also do not fit comfortably into the non-

recognition approach. 
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5. Transitional Cases 

(1) Definition and Features 

The cases in this section do not accommodate indigenous law.  Indeed, as will be seen 

shortly, they need not even acknowledge that indigenous law exists.  However, they do 

acknowledge that either indigenous offenders, or their communities, or both, may, in 

certain circumstances, be entitled to special consideration.  Therefore, the cases are 

important for two reasons.  First, though some could be categorised as falling within the 

non-recognition approach, judicial acknowledgment that offenders from indigenous 

backgrounds or their communities should receive special consideration may have opened 

the way for courts to accommodate indigenous law.  Indeed, in this respect, the cases 

focusing on the community, rather than the individual, may be of particular significance.  

The implication, in such cases, is that, for some purposes, indigenous communities are to 

be treated as separate from mainstream Australian, or Canadian society.  The second reason 

why these cases are important is that they do not neatly fall within either the non-

recognition or the accommodation approach.  The three types of cases to be discussed in 

this section represent the steps that the courts must take to move from non-recognition to 

accommodation.  I do not mean to suggest that the courts actually moved through these 

three stages chronologically, or that any gradual move from non-recognition to 

accommodation can be discerned.  It is not as simple as that.  Indeed, some of the 

transitional cases were decided after cases adopting the accommodation approach.  

Nonetheless, without some of the cases that I have regarded as reflecting the transition 

between non-recognition and accommodation, it is possible that the accommodation 
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approach in criminal law would not have developed.
168

 

 

It is difficult to identify the features of the transitional cases.  Indeed, that is why they are 

regarded as transitional cases.  The only features that they share are that: 

 They do not explicitly involve indigenous law. 

 

They do acknowledge that either offenders from an indigenous background, or the 

community to which they belong, may be entitled to special consideration. 

 

They reveal that courts can deal flexibly with indigenous offenders and their 

communities, even where the accommodation approach is not adopted. 

 

They reveal that the boundary between non-recognition and accommodation is often 

less clear in criminal than in family cases. 

 

I will discuss the cases in three sub-sections.  First, I will deal with those that acknowledge 

that an offender’s indigenous background or culture may, in certain circumstances, be a 

relevant sentencing consideration.  I shall then consider cases that recognise that the 

standards of indigenous communities and mainstream society may differ and that those 

differences may be taken into account in criminal cases.  Finally, I shall examine the cases 

that have taken into account the views and wishes of indigenous communities. 
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  This is suggested by the fact that the judges in key cases have relied on transitional cases to 
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(2) The Individual's Indigenous Culture and Background 

In Australia, though Neal v. R. ruled that the courts may not take into account an offender’s 

race in determining an appropriate sentence, Brennan J. went on to point out that: 

The same sentencing principles are to be applied, of course, in every case, 

irrespective of the identity of a particular offender or his membership of an ethnic or 

other group.  But in imposing sentences courts are bound to take into account, in 

accordance with those principles, all material facts including those facts which exist 

only by reason of the offender’s membership of an ethnic or other group.  So much 

is essential to the even administration of criminal justice.  That done, however, the 

weight to be attributed to the factors material in a particular case, whether of 

aggravation or mitigation, is ordinarily a matter for the court exercising the 

sentencing discretion at first instance or for the Court of Criminal Appeal.
169

 

 

Brennan J. did not discuss the types of issues that courts might regard as relevant to an 

offender’s “membership of an ethnic or other group”.
170

  Other cases have, however, 

suggested that these issues may include “social, economic and other disadvantages which 

may be associated with or related to a particular offender’s membership of the Aboriginal 

race”.
171

  Courts have also been willing to have regard to “ethnic, environmental and 

cultural matters”.
172

  In other words, though a person’s race could not be taken into account, 

courts were permitted to take into consideration the social and economic deprivation faced 

by members of a particular ethnic group.  More relevant for the purposes of this chapter, 

however, was the recognition that courts might take into account cultural issues when 

sentencing offenders.  This does not amount to accommodating indigenous criminal law, 

but it may allow courts to take account of indigenous values in determining an appropriate 
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sentence.
173

 

 

In Canada, most of the cases focusing on the offender’s indigenous background, and, for 

that matter, those concerned with community standards,
174

 have emphasised the isolation of 

the offender’s community.
175

  One such case, R. v. Fireman,
176

 concerned an appeal against 

sentence by an offender from a remote part of Canada, who spoke no English and knew 

very little about the way of life of people outside his small community.
177

  The Court 

allowed his appeal and significantly reduced his sentence, on the ground that the sentencing 
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judge had failed to take into account his character and cultural background.
178

  Brooke J.A., 

who delivered the judgment of the Court, expressed concern that, far from helping to 

rehabilitate the offender, a lengthy term of imprisonment would “greatly reduce the chance 

of this man assuming a normal tolerable role on returning to his society and may well result 

in the creation of a social cripple”.
179

 

 

However, the problem with placing a heavy emphasis on the geographical and cultural 

remoteness of the offender’s community is that courts have become unduly preoccupied 

with determining whether offenders and their communities are sufficiently remote to be 

entitled to mitigation of sentence on this ground.  Thus, considerations of isolation and 

remoteness have tended to overshadow other potentially relevant considerations, notably, 

the cultural values of indigenous communities.  In R. v. J.N., for instance, Laycraft C.J. 

refused to take into account the community’s isolation because the accused had experience 

of the way of life in the wider Canadian society.
180

  He also made the point that, although 

the community was geographically remote, it had many of the facilities common to towns 

and cities throughout Canada.  The community had been exposed to the laws of Canada for 

some time and, in Laycraft C.J.’s view, the culture of the community did not differ 
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significantly from that of the rest of Canada.  Indeed, he illustrated his point by cataloging 

several of the modern amenities to which the offender and victim had access: 

… the incident itself arose as the victim and her sister played music on a modern 

player for which there was an electric cord.  The complaint of sexual assault was 

conveyed to the police by telephone, and the victim was taken to a modern nursing 

station for examination and treatment.
181

 

 

Though Laycraft C.J. clearly regarded these factors as relevant evidence of cultural 

assimilation, it may be wondered what, if any, significance these circumstances may have 

had to the cultural similarity or divergence between Inuit and southern Canadian society.  Is 

it to be suggested that, because people in many countries have access to telephones and tape 

recorders, that the world is culturally homogeneous?  Is the absence of these items an 

accurate indicator of cultural diversity?  This approach may imply that courts will only take 

into account the isolation of the offender’s community and the consequent lack of contact 

with and awareness of Canadian laws and Western values, where communities have little or 

no access to modern amenities.  The judgment suggests that merely providing evidence of 

cultural differences may not be sufficient.
182

  The greater the exposure to Canadian law and 

Western culture, the less the courts are likely to take into account the offender’s indigenous 

background for sentencing purposes. 

 

A case in which the Court seemed willing to consider a wider range of factors than merely 

geographical and cultural isolation was R. v. G.A.
183

  Chief Justice Goodridge, who 

delivered the judgment of the Court, referred to authorities that recognised that the 
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remoteness of the community was a relevant consideration.
184

  However, he also recognised 

that other factors might be relevant, though he shared the view of the Australian courts that 

an offender’s race was not, in itself, an appropriate factor to take into account when 

sentencing.  He held that: 

It may be said, however, that the fact that a person is a native is not per se a reason 

to impose a sentence different than that which ordinarily would be imposed upon a 

non-native offender.  The court must be aware of the culture and traditions and 

other facets of being native that are relevant to the sentencing process.
185

 

 

Thus, Goodridge C.J. extended the principle that allowed courts to take account of the 

cultural and geographical isolation of communities, to enable courts to take into account the 

culture, traditions and other relevant factors related to the indigenous  background of 

offenders, provided that they were relevant to the sentencing process.  His remarks were 

obiter, because the Court in R. v. G.A. was not asked to consider the offender’s culture and 

traditions.  However, whether the approach suggested in R. v. G.A. would have opened the 

way for Canadian courts to take a similar approach to that advocated in Neal v. R., Juli v. 

R. and Rogers and Murray v. R. may never be known for certain.  This is due to the 

enactment of section 718.2(e) of the Criminal Code, which requires that: “all available 

sanctions other than imprisonment that are reasonable in the circumstances should be 

considered for all offenders, with particular attention to the circumstances of aboriginal 

offenders.”  This statutory provision was interpreted in R. v. Gladue, where the Court held 

that a wide range of factors should be considered when sentencing aboriginal offenders.
186
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The cases discussed in this sub-section do not amount to accommodation of indigenous 

law.  On the contrary, they are quite compatible with the non-recognition approach.  

Furthermore, the willingness of the courts to take into account aspects of an offender’s 

indigenous background for sentencing purposes is no guarantee that the courts will consider 

aspects of indigenous law.  Indeed, it is hardly surprising that courts are prepared to take 

into account an offender’s background, culture and values if these factors are relevant to the 

circumstances of the case.  The criminal law allows for a wide range of aggravating and 

mitigating factors to be taken into account.  It could even be contended that it would be 

rather surprising if courts did not take such factors into account.  On the other hand, if 

courts do not recognise that indigenous peoples may have unique cultures and experiences 

and that factors related to those cultures and experiences may be relevant sentencing 

considerations, they will be unable to take the far bolder step of accommodating indigenous 

criminal law. 

 

The focus of the cases in this sub-section has been on aspects of the indigenous background 

of the individual offender.  Those aspects have, of course, included cultural and other 

factors shared by whole indigenous communities.  Nonetheless, the individual and not the 

community has been the focus of these cases.  In some cases, however, the courts have 

recognised that the indigenous community to which the offender belonged may also need to 

be considered when determining an appropriate sentence.  Indeed, in some instances, courts 

have gone further and have acknowledged that it may be necessary to consider the 

indigenous community, in the ways set out below, in determining the nature of the offence 

that the offender has committed. 
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(3) Community Standards 

In Australia, particularly in the Northern Territory, courts have, for many years, taken into 

account the values and standards of indigenous communities, not merely as a general 

sentencing consideration, but even in determining whether the offender was subject to 

provocation or duress.  Thus, courts have regarded the standards and values of indigenous 

communities as relevant in determining the nature of the offence and, occasionally, in 

determining whether the offender had a complete defence to the alleged crime.  The focus 

of these cases has, therefore, not been on the background and culture of the individual 

offender, but rather, on the standards and values of the community to which the offender 

belonged.
187

  The cases that take into account the standards and values of the offender’s 

community have not accommodated indigenous laws.  Nonetheless, they have moved 

closer to that position by treating indigenous communities as separate communities, with 

unique cultures and values that may need to be taken into account when determining the 

guilt of members who have allegedly offended.  Examples of such cases can be found as 

early as the 1950’s, in the judgments of Kriewaldt J.  He was adamant that one law applied 

to all Australians and that indigenous Australians were subject to that law.
188

  He directed 

the jury, however, on the partial defence of provocation that, in the case of indigenous 

offenders, the jury should consider whether their conduct was compatible with that of 

ordinary, reasonable people of their community.
189

  Thus, addressing the jury in R. v. 
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Muddarubba, he explained that: 

In my opinion, in any discussion of provocation the general principle of law is to 

create a standard which would be observed by the average person in the community 

in which the accused person lives.  It is clear from the cases decided by Courts 

whose decisions bind me that in white communities matters regarded as sufficient 

provocation a century ago would not be regarded as sufficient today.  This suggests 

the standard is not a fixed and unchanging standard, it leaves it open, and I think 

properly so, to regard the Pitjinjara tribe as a separate community for the purpose of 

considering the reaction of the average man ….  If provocation sufficient for the 

average reasonable person in his community to lose his self control exists, then the 

unlawful killing is manslaughter and not murder.  I may be wrong but until put right 

by a higher court I shall continue to tell juries that the members of the Pitjinjara 

tribe are to be considered as a separate community for the purposes of the rules 

relating to provocation.
190

 

 

Courts have also taken indigenous community standards into account in determining 

whether an accused acted under duress.
191

  In one such case, R. v Isobel Phillips,
192

 the 

Magistrate had to consider, among other things, whether “a person of ordinary firmness” 

would have succumbed to the duress.  Defence counsel, relying on Kriewaldt J.’s decisions, 

in particular the decision in R. v. Muddarubba, argued that the principle of treating 

indigenous communities as separate for the purpose of assessing the reaction of the average 

person should be extended to the law of duress.
193

  The Magistrate accepted the argument 
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and held that a Waramunga woman of ordinary firmness, in a similar situation to that of the 

accused, would have acted as the accused had acted.
194

 

 

The decisions in R. v. Muddarubba and R. v. Isobel Phillips have not been overruled.  

Indeed, in recent cases, courts have suggested that it may be appropriate to have regard to 

the standards of the indigenous community in question, when considering whether the 

defences of provocation and duress are available.
195

  Thus, courts have recognised that the 

standards of local indigenous communities may differ from the standards applied to the vast 

majority of Australians.  Presumably, standards may also differ between indigenous 

communities.  Therefore, when dealing with cases involving provocation or duress, the 

courts may seek to establish the standards and values of the community to which the 

accused belongs.  The cases involving provocation and duress differ, in two key respects, 

from those in which the courts have merely taken the indigenous background and culture of 

the individual offender into account.  Firstly, provocation and duress are not merely factors 

to be taken into account when sentencing.  They are partial or complete defences to 

criminal charges.  Secondly, the focus has moved from the individual accused to the 

accused’s community.  Focusing on the standards of the community and treating it as a 

separate community for certain purposes is not equivalent to accommodating indigenous 

law.  However, the focus on the accused’s community and the willingness to treat it as 

separate, in certain respects, from mainstream society, are essential if indigenous criminal 
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law is to be accommodated.  Thus, despite Kriewaldt J.’s approach to indigenous law,
196

 he 

may have helped to open the way for that law to be accommodated in later cases. 

 

In Canada, courts have not taken into account community standards in determining whether 

the accused was subject to provocation or duress.  However, as with the individual 

background of the offender, where they have taken community standards into account, this 

has usually been on the ground of the community’s geographical and cultural isolation and 

consequent lack of awareness of Canadian law.  The Court made it clear, in R. v. Curley, 

that members of isolated communities should not be judged by their own community, or by 

its standards.  Nonetheless, it was permissible to take into account the community’s 

ignorance of Canadian law.
197

  Thus, although the Court of Appeal in R. v. Curley 

increased the sentences imposed by the trial judge,
198

 McGilliveray C.J., delivering the 

judgment of the Court, held, with regard to the judgment of the trial judge, that: 

We are all of the view that the judgment as a whole is thoughtful and careful and 

that the learned trial judge has considered all the matters that should have been 

present to his mind, including deterrence, not only to these accused, but to others.
199

 

 

Another case which regarded the remoteness of the community and its lack of awareness of 

Canadian law as relevant sentencing considerations was R. v. J.S.B.
200

  Marshall J. heard 

evidence that, in certain circumstances, wife beating, one of the offences with which the 
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offender was charged
201

 was condoned by the remote Northwest Territories community to 

which the offender belonged.
202

  Although he made it clear to the offender that he was 

subject to the criminal law of Canada,
203

 he showed awareness of the community’s 

remoteness and consequent lack of knowledge about the Canadian law prohibiting wife 

abuse.
204

  He, therefore, imposed a relatively short prison sentence on the offender.
205

 

 

When courts have considered the individual offender or the standards of the offender’s 

community, the focus has been on the remoteness of the offender or the community.  Thus, 

courts have implied that the culture of these communities may differ from mainstream 

Canadian society and may, therefore, need to be taken into account in sentencing, but only 

because of the community’s isolation.  The assumption is that, as these remote indigenous 

communities become more familiar with Canadian laws and Western values, these 

differences will disappear.  Indeed, the courts see themselves as having a role in 

encouraging indigenous communities to adopt the standards prescribed by Canadian law.
206

 

 

Canadian courts seem to regard the need to take community standards into account as a 

temporary measure, which will no longer be necessary when indigenous communities fully 

understand and adopt Western values.  There seems to be no question that indigenous 
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communities will adopt these laws and values.  This assumption, however, is not prevalent 

in recent Australian cases, nor does it seem to be present in the decision in R. v. G.A.  R. v. 

G.A. was discussed in the previous sub-section, in relation to remarks about the indigenous 

culture and background of the offender, but the Court also seems to have been prepared to 

consider the standards and values of the offender’s community.  Thus, Goodridge C.J. 

expressed the view that “evidence of culture and traditions of an aboriginal community may 

be considered in the determination of sentence”.
207

  Further, he pointed out that: 

Evidence of native culture and traditions may be presented and considered where 

relevant to a sentence.  Such evidence may have little or no weight.  Where it has 

weight, it may be of mitigating or aggravating value.  It is something to be weight 

[sic] and considered with all other factors affecting sentence.
208

 

 

However, as the Court found that there was no evidence before the sentencing judge 

concerning the culture and traditions of the offender’s community,
209

 these remarks were 

merely obiter. 

 

The cases would suggest that, in Canada, courts have only taken the standards and values of 

indigenous communities into account where the communities have been culturally and 

geographically isolated.  However, if the decision in R. v. G.A. is followed, courts may be 

prepared to take the community’s culture and values into account, regardless of whether the 

community is geographically remote.  Yet, unlike the Australian courts, these factors would 

only be relevant for determining an appropriate sentence.  They would not be taken into 

account to determine the guilt of the accused. 
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(4) Community Views and Wishes 

In some cases, when sentencing offenders, courts have been willing to take into account the 

views and wishes of the indigenous community, allowing community involvement in 

sentencing.  However, these cases have fallen short of the community involvement found in 

the sentencing circle cases and in Jabaltjari v. Hammersley and R. v. Sydney Williams,
210

 

because they were not based on the assumption that indigenous communities had 

mechanisms for dealing with offenders.
211

  In other words, the cases in this sub-section 

have not been concerned with accommodating indigenous law.  However, it can be argued 

that, if the courts are prepared to ascertain and accommodate the views of the community, 

the shift required to enable them to accommodate indigenous law is not a large one.  In 

Putti v. Simpson,
212

 the Court gave the following reasons for obtaining the views of 

indigenous communities for sentencing purposes: firstly, offenders are very likely to return 

to their community, so the community will have to cope with them.
213

  Secondly, the views 

of the community should be taken into account “where custom may be relevant”.
214

 

 

Several Australian cases have considered whether to take into account the wishes of the 

indigenous community to which the offender belonged.  In R. v. Davey,
215

 the views of the 
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community about the offence and the circumstances leading up to it, as well as the 

readiness of the community to welcome back the offender, were relevant considerations.  

These considerations led the judge at first instance to impose a suspended sentence and 

persuaded the Federal Court to dismiss the Crown’s appeal.
216

 

 

The decision in Mamarika v. R.
217

 illustrates that courts have also been prepared to take 

into account views and wishes about an appropriate sentence, where the community was 

not yet ready to welcome back the offender.  In a letter to the Court, the community asked 

that the offender should not be sent to prison because he had a large family to support.  

However, the community also requested that he should not be allowed to return home for at 

least three years and that he should spend the intervening time on an outstation.
218

  

Although the Court also took into account other factors, it gave considerable weight to the 

community’s wishes and handed down a sentence that the community would almost 

certainly have regarded as meeting its requirements.
219

 

 

The decisions in R. v. Davey and Mamarika v. R. demonstrate that Australian courts are, on 

occasion, willing to consider evidence of community wishes when sentencing indigenous 

offenders and may give that evidence considerable weight.  However, courts have shown a 
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far greater reluctance to take community wishes into account where the community has 

requested a harsh sentence.  For instance, Mildren J., in Robertson v. Flood,
220

 pointed out 

that: 

… it is appropriate for the court to take into account the special interests of the 

community of which the offender is a member, and to take into account the wishes 

of that community so long as they do not prevail over what might otherwise be a 

proper sentence.  By this I meant that a court would not be justified in imposing a 

sentence more harsh than is otherwise appropriate, merely because that is the wish 

of the community.
221

 

 

Though sensitive to the views of the community, Mildren J. reduced the sentence imposed 

at first instance, contrary to the community’s wishes.
222

 

 

Kearney J., in Joshua v. Thompson,
223

 expressed similar concerns, though he also 

appreciated the importance of courts showing sensitivity to the particular needs of 

indigenous communities.  Thus, on the one hand, he explained that: 

The Court must preserve its independence from public clamour on sentencing, not 

because of an insensitivity to public opinion but because of the possibility of 

injustice if it pays attention to anything other than the record of the particular 

case.
224

 

 

On the other hand, he acknowledged that: 

At the same time, the traditional orientation of the lives of Aboriginal people living 

in remote settlements like Numbulwar is a background fact of fundamental 

importance.  In those communities, the continued unity and coherence of the group 

of which the particular accused is a member is essential, and must be recognized in 

the administration of criminal justice by a process of sentencing which takes due 
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account of it, and the impact of a member’s criminal behaviour upon it.
225

 

 

Kearney J. allowed the offender’s appeal against sentence because the magistrate had failed 

to inform counsel that he proposed to rely on his understanding of the community’s views.  

By failing to inform counsel of his intention, he had denied them the opportunity to address 

this issue.  As a consequence, the rules of natural justice were breached.
226

 

 

Kearney J. showed real concern about imposing an unduly harsh sentence, merely to 

comply with indigenous community wishes.  Yet, he also showed an appreciation of the 

need for judges and magistrates to be sensitive to the requirements of indigenous 

communities.  He left open the possibility that courts might be prepared to impose harsher 

sentences, in accordance with community wishes and requirements.  However, generally 

speaking, the impression left by the cases discussed above is that courts are more likely to 

comply with community wishes when communities request either a less severe or an 

alternative form of sentence.
227

  Courts are less comfortable with imposing a more severe 

sentence.  If their concern is merely to take into account community wishes, it may be 

expected that they will do so, regardless of whether this results in a more severe, more 

lenient, or simply an alternative form of punishment.  The fact that the courts are far more 

ready to take into account the more lenient and alternative forms of punishment may 

suggest that they are not taking indigenous community views and wishes into account.  

Rather, they seem to be taking into account community willingness to take responsibility 
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for the offender, or community willingness to play a part in formulating an appropriate 

sentence that will punish and rehabilitate the offender.  Thus, if a community requests a 

lengthy prison sentence because it will result in the separation of the offender from the 

community, the courts may regard this as an abdication of responsibility by that 

community.  This may explain the courts’ reluctance to take such requests into account.  If 

courts are taking into account community willingness to take responsibility for their 

offenders, the shift to accommodating community laws is even smaller than first appears.  

If courts are willing either to encourage the community to take responsibility for offenders, 

or to take into account community suggestions for an appropriate sentence, it is not a great 

step to acknowledge that communities may have mechanisms for punishing and 

rehabilitating offenders and to take those mechanisms into account. 

 

In Canada, apart from the sentencing circle cases, very few courts have taken indigenous 

community wishes into account.  Leaving aside sentencing circles, it is not possible to draw 

any firm conclusions about the circumstances in which community wishes will be taken 

into account.  One case, not involving a sentencing circle, in which community wishes were 

taken into account, was R. v. J.S.B.
228

  Marshall J. was prepared to hear the views of the 

offender’s community about the type of sentence that he should receive.  Community 

members requested that he should be dealt with in the community, rather than in prison.
229
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Although Marshall J. did not fully comply with their request,
230

 his remarks indicate that he 

took their views into account in determining an appropriate sentence.  He stated that: 

The terms of jail will be concurrent, that is, served together, three months.  This will 

tell him and others there that hitting a wife or abusing a daughter will be punished.  

But this means that he will very quickly be back in Snare Lake, as his people want 

him to be.
231

 

 

Furthermore, when addressing the offender, he made the point that: 

Your community have come out strongly to support you and for that reason, aside 

from the time you spend in jail, you will be under the eye of your chiefs and elders 

in Snare Lake. 

 

They have looked out for you; now they will expect you to act properly for them.
232

 

 

As well as having regard for community wishes in designing the sentence, Marshall J. also 

involved the community in administering it.  He therefore required the offender to report 

monthly to named chiefs who had volunteered to undertake this duty.  The chiefs also 

agreed to arrange for the offender to undertake employment in the community.
233

 

 

This case was decided several years before courts adopted the practice of holding 

sentencing circles.  Marshall J. allowed the community to express views on an appropriate 

sentence and he took those views into account.  He also allowed community members to be 

involved in the administration of the sentence.  Thus, the case reveals that Canadian courts 

may take community wishes into account without using the sentencing circle model.  

Moreover, the approach that Marshall J. adopted did not differ very significantly from that 
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later adopted in the sentencing circle cases.  It is true that sentencing circles allow greater 

community involvement in formulating and administering sentences, but it is merely a 

matter of degree.  It is possible that decisions like R. v. J.S.B. paved the way for the use of 

sentencing circles.  In R. v. Gladue, the Supreme Court of Canada indicated that, in 

sentencing aboriginal offenders, sentencing judges would need to consider any community 

initiatives for dealing with offenders that might operate in the offender's community.
234

  

This acknowledgment of the importance of community initiatives may lead to increased 

community involvement in the sentencing process. 

 

(5) Summary 

The cases discussed in this section are transitional.  They do not fall neatly into either the 

non-recognition approach or the accommodation approach that were discussed above.  

However, they are all concerned with one or more of the following issues: 

 taking into account an indigenous offender’s background and culture; 

 

taking into account, for sentencing purposes, the standards and values of the 

indigenous community to which the offender belongs; and 

 

taking into account, for sentencing purposes, the views and wishes of the 

indigenous community to which the offender belongs. 

 

Although the transitional cases are not directly concerned with indigenous law, some of 

them may have opened the way for courts to accommodate indigenous law.  The cases also 

reveal that the gulf between cases that do and do not accommodate indigenous law is not 

necessarily as wide as in family law.  Of course, cases at either end of the spectrum can be 

clearly distinguished.  Thus, a clear gulf exists between cases that accommodate indigenous 
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law and those that either hold that indigenous law does not exist or that indigenous culture 

and background are irrelevant sentencing considerations.  However, a number of cases fall 

somewhere in the middle, not quite accommodating indigenous law, but equally, they are 

not clear-cut examples of the non-recognition approach either.  They are important because 

they acknowledge the distinctiveness of indigenous cultures and of the experiences of the 

indigenous peoples.  Perhaps of even greater significance is the fact that they acknowledge 

that, for certain purposes, indigenous communities should be treated as separate 

communities and their views and concerns should be given special consideration.  It is, 

therefore, probable, though perhaps hard to prove, that without some of the transitional 

cases, courts would not, in recent cases, have had the courage and confidence to 

accommodate aspects of indigenous law. 

 

6. Reasons for the Different Approaches 

This chapter has considered how the courts have approached indigenous criminal law.  This 

section, however, will explore the reasons for the differences of approach.  Five issues will 

be considered.  First, the section will consider why courts have taken different approaches 

to indigenous criminal law.  Secondly, the reasons for applying both the non-recognition 

and accommodation approaches to indigenous criminal law will be discussed.  Thirdly, the 

non-recognition and accommodation approaches in criminal and family law will be 

compared.  Fourthly, differences of approach between the jurisdictions will be examined.  

Finally, an attempt will be made to explain why the courts have not applied the recognition 

approach to indigenous criminal law. 
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(1) Differences of Approach to Indigenous Criminal Law 

Courts have taken essentially two approaches to indigenous criminal law.  They have either 

refused to recognise it or they have sought to accommodate it.  This sub-section will 

consider why more than one approach has been adopted.  Cases reflecting the transition 

from non-recognition to accommodation will not receive detailed consideration here, 

because, generally, they do not deal directly with aspects of indigenous law. 

 

(a) Reasons for Applying the Non-Recognition Approach 

Where courts have refused to recognise indigenous law, this may be because they have 

taken the view that no indigenous law can receive recognition, or because they are 

uncomfortable about taking into account the particular indigenous law pleaded before them.  

Thus, courts that are uncomfortable about accommodating particular aspects of indigenous 

law may not necessarily rule out the possibility that other aspects may be accommodated.  

Where courts have refused to accommodate indigenous law in any circumstances, they 

have done so for a number of reasons.  They may, for instance, have been dealing with a 

challenge to their jurisdiction.
235

  Such cases have not necessarily involved aspects of 

indigenous law, but may simply have involved offenders asserting that Australian criminal 

law did not apply to them without their consent.
236

  In such cases, however, in asserting 

their jurisdiction, courts have tended to refuse to acknowledge the existence of indigenous 

criminal law.  This may be because of concern that acknowledgment of the existence of 

indigenous law would weaken the courts’ assertion of jurisdiction. 
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Reasons for denying the existence of indigenous law have varied.  In R. v. Murrell, the 

Court apparently concluded that indigenous societies did not have “laws” and that any rules 

that they may have had were unworthy of receiving judicial recognition.
237

  Such a 

dismissive approach may no longer be acceptable.  Thus, Walker held that indigenous 

criminal law had been wiped out, either by the arrival of the settlers or because of the 

enactment of legislation covering criminal law.
238

  This argument, though less offensive 

than that adopted in R. v. Murrell, is, nonetheless, problematic.  The main problems with it 

are not only that indigenous communities continue to observe their own criminal law, but 

that courts, particularly in the Northern Territory, acknowledge and even accommodate 

aspects of that law.  In other words, the theory that Mason C.J. propounded is not 

compatible with reality, nor is it compatible with a number of Australian cases. 

 

Another argument, put forward by the courts, for refusing to accommodate indigenous 

criminal law is that one law should apply to all.  Closely related to this argument is the 

contention that all should stand equal before the law.  Concerns about equality before the 

law are likely to be particularly acute in the field of criminal law, which involves the 

relationship between the state and the individual and may result in the imposition of 

punitive sanctions on the individual.  Courts are therefore likely to have particular public 

policy concerns about perceptions of partiality and inequality, where criminal law is 

involved.  It is, for that reason, not surprising that both Australian and Canadian courts 
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have asserted the need for ensuring equality before the law.
239

 

 

Some cases categorised as falling within the non-recognition approach have not ruled out 

the possibility that aspects of indigenous law may be accommodated.  Rather, their concern 

has been with the particular aspect of indigenous law pleaded before them.  Generally, 

these cases have involved practices that the courts have regarded as unconscionable.
240

  

However, this is not the only objection that the courts have put forward.  In one case, the 

Court held that the aspect of indigenous law in question was not sufficiently traditional.  In 

the opinion of the majority of the Court, it had undergone too much change from its 

traditional form.
241

  Thus, indigenous laws may be denied recognition, not just because they 

offend the values of Western society, but also because they are not sufficiently authentic.  

This could pose a dilemma for indigenous communities.  If they observe their traditional 

laws and refuse to modify or adapt them, courts may regard those laws as unconscionable 

and refuse to accommodate them.  On the other hand, if indigenous communities embrace 

some Western values and modify their laws accordingly, the courts may hold that those 

laws are no longer sufficiently traditional and may refuse to accommodate them. 

 

Courts have provided a number of reasons for applying the non-recognition approach, some 

general, including the need to ensure equality before the law, some specific to the particular 

aspect of indigenous law pleaded before them.  However, they have also provided a number 

of reasons for accommodating aspects of indigenous law. 
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(b) Reasons for Applying the Accommodation Approach 

Arguments used by the courts for accommodating indigenous criminal law fall into two 

categories: 

concern about the offence and offender; and 

 

concern about the requirements of the offender’s community. 

 

This is reflected in the factors influencing the courts to accommodate indigenous law.  

These factors have included the following: 

the culture and background of the offender; 

 

concern about imposing two punishments for the same offence; and 

 

the need to restore community harmony. 

 

Linked with the need to restore community harmony has been the need to empower 

indigenous communities to find solutions to local problems.  In formulating appropriate 

sentences, courts, whether dealing with community punishments or not, are expected to 

take into account the particular circumstances of the offence and the offender.  Aspects of a 

person’s culture and background may be relevant.  They may help to explain why a person 

reacted in a particular way, the context of the offence and the attitude of the offender’s 

community to the offence.  Failure to take those factors into account, where they may be 

relevant, would result in the judges having an incomplete picture of the offence and the 

offender and may prevent them from formulating an appropriate sentence.  In Australia, 

courts have, on the whole, been prepared to take such considerations into account.
242

 

 

Although this contention has not been so widely accepted in Canada, some cases have 
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suggested that it can, nonetheless, be a relevant sentencing consideration in that jurisdiction 

too.  Canadian courts have used this rationale in cases that have not involved aspects of 

indigenous law.
243

  Furthermore, one of the reasons for developing the sentencing circle 

model was, no doubt, to ensure that the courts gained a better understanding of the 

circumstances of the offence and the offender, including cultural factors that might be 

relevant.
244

 

 

A factor that has strongly influenced Australian courts has been the common law principle 

that no person should be punished twice for the same offence.
245

  The clearest example of 

courts adopting this rationale were Jadurin v. R. and Mildren J.’s judgment in R. v. Minor.  

The Court in Jadurin v. R. explained that: 

Once it is accepted, as it must be in the present case, that a court has taken into 

account the implications for a convicted Aboriginal within his own society, the 

argument that the offender is being punished twice loses some of its force.  It does 

not disappear completely; the notion still remains, but its extent must be measured 

by the circumstances of the particular case.  It was not suggested on behalf of the 

appellant that he, being an Aboriginal, the court should in any way abdicate its 

function of dealing with him.  It was submitted that the court should arrive at a 

penalty which reflected matters in mitigation arising from the appellant’s personal 

situation and which recognized the structure and operation of Aboriginal society.  

This would avoid a situation in which the appellant was punished twice for what he 

had done, thereby producing in him resentment against a system of law of which he 

had little understanding.
246

 

 

Mildren J., in R. v. Minor, referred to the decision in Jadurin v. R. and pointed out that, 
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although the appeal in that case had failed, the Court did recognise that “the sentencing 

court was obliged to take into account the implications for a convicted Aborigine with his 

own society”.
247

  Referring to the Report of the Commonwealth of Australia Law Reform 

Commission No.31,
248

 he explained that taking tribal punishment into account derived from 

an important common law principle that no person should be punished twice for the same 

offence.
249

  It would be difficult for courts to ignore this principle, unless they completely 

refused to acknowledge the continued existence and operation of aspects of indigenous 

criminal law.  Even an adherence to equality before the law may not justify ignoring tribal 

punishments, because the vast majority of Australians would not face two punishments for 

the same offence. 

 

The cases discussed so far have focused on the offence and the offender.  However, in 

accommodating indigenous law, courts have also shown consideration for the needs of 

indigenous communities.  Concern for community wishes and requirements is also an 

important consideration, because part of the reason for punishing offenders is to protect 

society and those in society most likely to be at risk are usually members of the offender’s 
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immediate community.
250

  Thus, courts have argued that this may be an issue to consider in 

sentencing indigenous offenders.  Therefore, where evidence has been provided, courts 

have often taken into account community measures for restoring peace and harmony, 

including: 

payback punishments that help the community to deal with the offender, achieve 

reconciliation and put the past behind them;
251

 

 

measures to rehabilitate the offender, which would have a similar effect to a 

payback punishment, but without the element of physical punishment;
252

 and 

 

measures to restore peace and bring about reconciliation, where community 

disagreements and upsets may have led to offences being committed.
253

 

 

In addition, courts have sought to empower indigenous communities to resolve conflicts 

and tackle community problems.
254

  Thus, courts have sought to support community efforts 

to maintain and restore peace, not only by taking into account community punishments and 

efforts to rehabilitate the offender, but even measures to reconcile the offender, victim and 

other community members.  This has been a major factor in persuading Australian courts to 

accommodate aspects of indigenous law. 

 

Canadian courts have also been concerned about community peace and harmony.  They 

have not been prepared to take into account community measures adopted without the 

sanction of the court system.  However, by means of sentencing circles, they have made 
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efforts to involve the community, under the watchful eye of the judge, in designing and 

implementing appropriate sentences.  This has had the advantage of allowing indigenous 

communities to design sentences based on their own values and to impose culturally 

appropriate punishments.  Concern about community peace and wellbeing was evident in 

the reasons given by Stuart J. in R. v. Moses for involving the offender and his community 

in a sentencing circle.  His reasons differed somewhat from those of the Australian courts.  

In particular, his emphasis on the need to empower indigenous communities to deal with 

their offenders and to resolve conflicts is not found in Australian cases, perhaps because 

indigenous communities in Australia are taking action to deal with offenders, without 

encouragement from the courts.
255

  This emphasis on empowering indigenous communities 

and enabling them to make a significant, positive contribution to the sentencing process 

came through strongly in Stuart J.’s reasons for holding the sentencing circle.  His reasons 

included: encouraging the role that First Nations communities could play in rehabilitating 

and re-integrating community members who had offended;
256

and the need to encourage 

indigenous communities to take more responsibility for resolving conflict.
257

  Finally, 

sentencing circles had the advantage over the formality and procedure of the courtroom, by 

allowing both Western and indigenous values to be reflected.  These values could be 
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developing these initiatives find them empowering, see Green, supra n.126, at 110-111. 

256
  See R. v. Moses, supra n.126, at 379-380. 

257
  Ibid., 351, 360-361 and 371.  He also made the point that the circle promoted a sense of shared 

responsibility for formulating and carrying out an appropriate sentence and encouraged both the 

offender and the victim to participate, ibid., 360-363. 
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expressed in the way that the sentence was agreed, the type of sentence agreed and the way 

in which it would be administered.
258

 

 

Since R. v. Moses, sentencing circles have been widely used.  One reason for their 

widespread use is, no doubt, judicial concern about community harmony and the need to 

empower local communities to share in the effort to restore peace.  Thus, courts in both 

jurisdictions have regarded the wellbeing of the offender’s community as an important 

consideration when accommodating indigenous criminal law.  In Australia, this has taken 

the form of supporting community efforts to restore peace and harmony.  In Canada, where 

actions not sanctioned by the courts are discouraged, courts have sought to empower 

communities to share some of the responsibility for restoring peace and harmony, whilst 

retaining ultimate control. 

 

This sub-section has considered the reasons for refusing to recognise and the reasons for 

accommodating indigenous criminal law.  The cases reveal that courts accommodating 

indigenous law may take into account a wide range of sentencing considerations.  However, 

their reasons for accommodating indigenous law generally range from concern about the 

circumstances of the offence and the offender, including, in Australia, concern about the 

offender being punished twice for the same offence, to the needs of the community to 

which the offender belongs. 

 

Where courts have applied the non-recognition approach and have made it clear that 

indigenous law would not be taken into account in any circumstances, they have often been 
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responding to challenges to their jurisdiction.  Another reason that courts have given for 

refusing to recognise indigenous law has been the need to maintain equality before the law. 

Courts may also have regarded aspects of indigenous law as unconscionable or 

insufficiently traditional.  In those cases, however, the courts have not, generally, ruled out 

the possibility that other aspects of indigenous law may be accommodated.  So far, I have 

considered why courts have either accommodated or refused to recognise indigenous 

criminal law.  In the next sub-section, I shall consider why accommodation and non-

recognition differ, in certain respects, depending on whether the case concerns criminal or 

family law. 

 

(2) Non-Recognition and Accommodation in Family and Criminal Law 

Before considering the differences between non-recognition and accommodation in 

criminal and family law, it may be helpful to highlight three differences between family 

and criminal law that may explain why the courts have treated them so differently.  Firstly, 

whereas family law concerns disputes between individuals, criminal law involves disputes 

between the State and the individual and there is no counter-party other than the State.  The 

courts may, therefore, be more willing to recognise indigenous family law than indigenous 

criminal law, perhaps fearing that recognition of the latter would undermine the role of the 

State.  However, the fact that there is no counter-party other than the State in criminal cases 

may give more scope to the courts to accommodate indigenous laws and values, even 

though they may regard recognition of indigenous criminal law as inappropriate. 

 

Secondly, courts have considerable discretion in dealing with most offences.  Thus, they 

may take into account a whole range of factors in sentencing, including cultural issues and 
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punishments imposed on offenders by their communities.  With family relationships, on the 

other hand, the options are far more limited.  Either the courts recognise the existence of the 

family relationship or they do not.  If they recognise its existence, they may either regard 

the relationship as valid, or intervene to give it validity, or they may hold that the common 

law will not recognise it.  Beyond these options, they have no discretion. 

 

Finally, courts have a range of punitive sanctions at their disposal and these may differ 

significantly from the punitive sanctions used by indigenous communities.  Furthermore, 

the process used by the courts for determining guilt and formulating an appropriate 

sentence may also vary considerably from that used by indigenous communities.  It may be 

far more difficult, therefore, to draw a close analogy between indigenous criminal law, on 

the one hand and common and statute law, on the other.  In contrast, in family law, either 

the family relationship is sufficiently analogous to receive recognition, or it is not.  Courts 

may disagree about how close the resemblance should be, but relationships under 

indigenous law may resemble closely and be recognised as equivalent to relationships 

under common and statute law.  These factors may all be significant in explaining why a 

wide range of reasons for and methods of accommodating indigenous criminal law have 

been developed and in understanding why courts have not, to date, adopted the recognition 

approach in criminal law. 

 

With regard to the differences between the non-recognition and accommodation approaches 

in criminal and family law, as mentioned earlier, it has been more difficult to place criminal 

cases in a single sub-category of the non-recognition approach because they could 

appropriately fit into more than one sub-category.  There is no obvious reason for this 
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difference, though the sub-categories of the non-recognition approach reflect the reasons 

why the courts refuse to recognise or accommodate indigenous law.  However, for the most 

part, criminal cases applying the non-recognition approach are more recent than their 

family law equivalents.  Therefore, courts may have felt obliged to provide cogent reasons 

for applying this approach.  The rather cursory, dismissive approach in R. v. Cobby would 

not have been acceptable when Walker was decided.  R. v. Murrell, which could also be 

placed in more than one sub-category, was a very early decision.  However, it was the first 

case to decide, conclusively, whether Australian courts had jurisdiction over indigenous 

people for offences against each other.  Furthermore, it was decided at a time when the 

courts’ jurisdiction over indigenous people was neither a foregone conclusion, nor 

universally accepted.
259

  Therefore, although the judgment was brief, the Court provided 

more reasons for the decision than was the case with courts in the latter half of the 

nineteenth century.  Thus, in the recent case of Walker and the early case of R. v. Murrell, 

courts may have felt a need to justify their decision.  In contrast, in the early marriage 

cases, courts appear to have felt no such need, perhaps because the judges were unlikely to 

receive much criticism for refusing to recognise indigenous law.  The main differences 

between accommodation in family and criminal law are: 

 the variety of reasons for accommodating criminal law; 

 

 the number of methods of accommodating criminal law; and 

 

 the focus on the indigenous community in criminal cases. 

 

 

The reasons that courts have given for accommodating indigenous criminal law may reflect 

                                                           
259
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and Bridges, supra n.27, at 264 and 267. 
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the many considerations that they have taken into account in sentencing.  However, as well 

as revealing that a wide range of reasons can be used for accommodating indigenous law, 

courts have employed several methods of accommodating it.  This is perhaps because it is 

not necessarily clear how to accommodate indigenous criminal law.  With family 

relationships, it is fairly straightforward.  Provided that the indigenous family relationships 

are sufficiently similar to those under common and statute law, courts need only find a way 

of giving them effect in the general legal system.  With criminal law, courts must determine 

what they are trying to accommodate, how best to accommodate it and to what extent it 

should be accommodated. 

 

With regard to what they are seeking to accommodate, this may include an indigenous 

value, an indigenous punishment, the process by which the community determines how to 

punish and rehabilitate the offender, or the method by which the community seeks to 

reconcile the offender, the victim and other community members.  The courts must then 

consider how to accommodate this.  Should judges take account of actions taken by the 

community without judicial sanction?  Should the courts delegate power to the community, 

and if so, in which circumstances should this happen?  How much power should be 

delegated and how much control should the courts retain?  If courts decide to take account 

of community actions that they have not sanctioned, how much weight should be given to 

those actions and how should they be taken into account?  Finally, courts must balance the 

needs of the local community against the needs of society as a whole.  They must, 

therefore, consider and balance requirements such as equality before the law against the 

local community’s need to be protected and supported.  They may also wish to ensure that 

indigenous communities are not undermined, either in their efforts to deal with offenders 
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appropriately, or in their efforts to restore community harmony.  These considerations may 

help to explain why courts have adopted a range of methods of accommodating indigenous 

criminal law, whilst few methods have been developed for accommodating indigenous 

family relationships. 

 

Finally, courts accommodating indigenous criminal law have focused on the needs of the 

community.  This is, no doubt, partly because members of the local community are the 

people most immediately affected by the offender’s sentence.  However, in common law 

systems, the state, rather than the victim, is the offended party.  Thus, the focus is far wider 

than the individual or family affected.  This may explain why courts focus on the offender’s 

community.  The local community may almost represent a microcosm of the state.  Thus, 

courts may take the view that, on analogy with the state being the offended party, the 

offender’s community is the offended party.  This approach retains the public nature of the 

offence, but does so in a way that is culturally appropriate and relevant to both the offender 

and the offender’s community. 

 

In family law, on the other hand, courts tend to treat indigenous family relationships as an 

essentially private matter between the parties, on analogy with family law in common law 

jurisdictions.  They may therefore not feel so compelled to consider the community’s 

needs.  Thus, courts applying the accommodation and non-recognition approaches may 

apply them differently, depending on the field of law with which they are dealing.  

Furthermore, they are likely to be influenced by common law perceptions about the field of 

law in question, rather than looking to the laws and attitudes of indigenous communities.  

The non-recognition cases may also suggest that judicial approaches may vary slightly, 
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according to whether or not the courts are likely to be closely scrutinised for their decisions. 

 

(3) Differences Between the Three Jurisdictions 

Courts are influenced by common law perceptions about the field of law with which they 

are dealing.  However, their approaches also vary, depending on the jurisdiction to which 

they belong, firstly, because they are bound by precedent and secondly, because, despite 

sharing the English common law, each jurisdiction has its own unique legal and historical 

characteristics.  This sub-section looks at the differences of approach between the 

jurisdictions and suggests reasons for those differences. 

 

(a) New Zealand 

As already mentioned, I have not found any New Zealand cases in which the courts have 

taken into account indigenous criminal law, in the absence of statute.
260

  However, section 

16 of the Criminal Justice Act, 1985, provides: 

Where any offender appears before any court for sentence, the offender may request 

the court to hear any person called by the offender to speak to any of the 

matters specified in subsection (2) of this section; and the court shall 

hear that person unless it is satisfied that, because the penalty that may 

be imposed is fixed by law or for any other special reason, it would not 

be of assistance to hear that person. 

 

The matters to which a person may be called to speak under subsection (1) of this 

section are broadly, the ethnic or cultural background of the offender, the 

way in which that background may relate to the commission of the 

offence, and the positive effects that background may have in helping to 

avoid further offending.
261

   

 

Nonetheless, though this statutory provision enables courts to take into account relevant 
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  See section 2, supra. 
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  See N.Z.S., 1985, No.120, supra n.8.  See also discussion in Study Paper of the New Zealand 

Law Commission No.9, supra n.8, p.50. 
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cultural factors, those factors are taken into account because of legislation.  This can be 

contrasted with Australia and Canada, where such factors have been accommodated by the 

courts in the absence of legislation.  As the New Zealand courts have taken into account 

land and family law, the obvious question is why criminal law should have been left out.  

However, in the absence of cases directly considering the issue, it is difficult to provide a 

conclusive answer.  Part of the answer may lie in the courts’ insistence that one law applies 

to all New Zealanders.  Significantly, this point was forcefully made in a criminal case in 

which indigenous law, admittedly marriage rather than criminal law, was considered.  

However, if indigenous marriage law could be dismissed on the ground that one law should 

apply to all, it is probable that criminal law, which is, essentially, public law, would be 

treated with even less consideration than private law, including family law, which only 

affects the parties directly involved. 

 

Thus, factors likely to have a bearing on the courts’ refusal to accommodate indigenous 

criminal law, in the absence of statute, include the tendency of the courts to rely on 

legislation to deal with Maori law.
262

  In addition, the existence of the Maori Land Court 

has resulted in courts expecting it to deal with all issues relating to Maori law.  As the 

Maori Land Court does not have any jurisdiction to consider criminal law, courts may have 

concluded that Maori criminal law cannot, in the absence of statute, be recognised or taken 

into account.  This may explain why I have found no cases dealing with Maori criminal 

law.  However, in the absence of such cases, no firm conclusions can be drawn about how 

New Zealand courts would respond, or the reasons behind their response. 
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(b) Canada 

Canadian courts have been prepared to accommodate indigenous criminal law.  However, 

the methods by which the courts have accommodated it are also significant.  The main 

method has been the sentencing circle
263

 though, on one occasion, a court issued an order 

giving effect to a traditional form of punishment.  What is significant about the Canadian 

approach is that the courts need to be in control.
264

  They may wish to empower indigenous 

communities, but take less kindly to those communities seeking to deal with offenders on 

their own initiative, without reference to the courts.  Thus, though both Australia and 

Canada accommodate indigenous law, they use different methods to achieve this result. 

 

But why should Canadian courts need to retain control?  When recognising aspects of 

indigenous family law, they do not insist on exercising control over indigenous marriage 

and adoption laws.  The answer may lie in the way in which the courts have dealt with 

indigenous family law.  As the previous chapter revealed, for well over a century, courts 

have recognised aspects of indigenous family law, using the recognition approach.  This 
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  See section 4(5), where this approach is discussed, supra. 
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  However, see Green, supra n.126, at 111-2, where he discussed circumstances in which courts 

have not adopted a supervisory, controlling approach.  It should also be noted that the type of 

approach represented by sentencing circles, namely, of modifying the criminal justice system to 

take account of the special needs and circumstances of indigenous peoples, has been criticised as 

merely a specialised form of assimilation.  However, sentencing circles were not specifically 

referred to in the articles in question, see Lyon, supra n.108, at 310.  See also Finkler, supra n.255, 

at 310-311.  Although the courts, generally, wish to retain control, there is an aspiration among 

some indigenous peoples to establish their own system of justice and dispute resolution, see Green, 

supra n.126, at 121-2.  In Australia, there is support both for the view that the existing criminal 

justice system should be modified to take into account the needs and cultural backgrounds of the 

indigenous communities and for the view that indigenous communities should be supported in 

developing their own criminal justice system.  See William Clifford, The Use of Customary Law in 

the Criminal Justice System (Canberra: Australian Institute of Criminology Seminar, 1976) 33, at 

43, and Mr. Justice D. Mildren, “Redressing the Imbalance Against Aboriginals in the Criminal 

Justice System” (1997) 21 Criminal Law Journal 7, at 7-8. 
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approach required close analogy between indigenous and Canadian law.  However, it also 

provided for a good deal of certainty.  This may be partly because, though indigenous 

communities exercised their own family law without reference to the courts, courts would 

only recognise family relationships under indigenous law if they bore a close resemblance 

to a family relationship under common or statute law.  Thus, by retaining control, courts 

were able to ensure a considerable degree of certainty about the types of indigenous family 

relationships that would receive judicial recognition and protection.  Another attractive 

feature of the recognition approach may have been that courts have had a clear rationale for 

explaining why certain aspects of indigenous family law have enjoyed judicial recognition.  

According to this rationale, indigenous law remains in force, following Britain’s assertion 

of sovereignty and is entitled to receive judicial recognition until altered or abolished by 

statute. 

 

In contrast, aspects of indigenous criminal law may not bear a close resemblance to 

Canadian law.  Firstly, the types of punishment and methods of rehabilitating offenders 

employed by indigenous communities may differ, perhaps very considerably, from the 

approaches traditionally used by Canadian courts.
265

  This is important because Canadian 

courts, for well over a century, have employed the recognition approach, an approach that 

requires indigenous parties to show that their law is analogous to common or statute law.  

Thus, where indigenous parties are unable to show that their laws bear a close analogy with 

common and statute law, Canadian courts may have difficulty giving them effect.  
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  The differences of approach between the Canadian justice system and indigenous communities, 

in dealing with offenders, are highlighted in the Report of the Aboriginal Justice Inquiry of 

Manitoba, Vol. 1, The Justice System and Aboriginal People, Ch. 2, Aboriginal Concept of Justice 

(Winnipeg: November 1999). 
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Furthermore, the process by which guilt is established and the sentence agreed may be very 

different. 

 

In a general sense, analogy between Canadian and indigenous law does exist, in that the 

aim of the courts and indigenous communities is to discourage offending and deal 

appropriately with the offender.  However, the type of punishment imposed and the 

methods of formulating and administering the sentence may vary greatly.  For courts used 

to the recognition approach, this lack of analogy between Canadian and indigenous law 

may be problematic.  They would need to consider how to deal with indigenous criminal 

law.  The Australian approach, with its emphasis on the accommodation of indigenous law, 

operating without reference to the courts, does not require close analogy with Australian 

criminal law, nor is there a clear rationale for accommodating it.  It is, therefore, perhaps 

not surprising that Canadian courts have not adopted the Australian approach, which is so 

different from the recognition approach to which they are accustomed.  Instead, the ways in 

which they have accommodated indigenous law contain elements that, arguably, ensure 

greater certainty. 

 

Thus, in sentencing circle cases, courts seek to bring together the laws and values of both 

the Canadian legal system and indigenous communities and to retain ultimate control.  Just 

as they have ultimate control in deciding whether an indigenous family relationship can be 

recognised as marriage or adoption under the Canadian legal system, they have ultimate 

control, when holding sentencing circles, over the laws and values that they will 

accommodate.  Thus, Canadian courts, though prepared to recognise and accommodate 

indigenous law, seek certainty and control.  It could also be argued that they seek to 
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minimise the differences, only recognising or accommodating laws and values that either 

resemble aspects of Canadian law or that can fit comfortably into the Canadian legal 

system. 

 

It can therefore be said that, by means of sentencing circles, courts have sought to make 

indigenous law, or the aspects of it that they are prepared to accommodate, part of 

Canadian law and part of the criminal justice system.  The same was true in the case in 

which the Court used the criminal justice system to impose a traditional punishment.  Thus, 

Canadian courts, though willing to recognise and accommodate indigenous law, are not 

comfortable with laws that differ too radically from common and statute law and are even 

less comfortable with laws that they perceive to be outside the legal system.  They either 

deal with such differences by seeking to make the indigenous law part of Canadian law, by 

bringing it into the legal system in a limited, controlled way, or they dismiss the indigenous 

law, as the majority of the Appeal Court in R. v. J.N. chose to do.  However, as already 

mentioned, one reason for their concern about dealing with laws outside their own system 

may be a lack of a clear rationale for dealing with them. 

 

(c) Australia 

Australian courts have, to a greater or lesser degree, taken into account, for sentencing 

purposes, community punishments, community methods of rehabilitating offenders and 

community processes for restoring peace and harmony.  In all of these instances, the 

punishments and rehabilitation methods were agreed without reference to the courts.  In the 

rare instances in which courts have delegated the administration of sentences to 

communities, they have scarcely placed any constraints on them.  In contrast to Canada, the 
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courts do not seem unduly concerned about accommodating aspects of a separate body of 

laws and values operating alongside the common and statute law.  Moreover, the Australian 

courts seem quite comfortable with the pragmatism and discretion of the accommodation 

approach that they apply.  They have given various reasons for accommodating indigenous 

law, but have developed no clearly defined rationale.
266

  However, this does not appear to 

concern them very much. 

 

The question to be considered is what can account for the differences in approach between 

the two jurisdictions.  R. v. Murrell became entrenched in the early years of settlement and 

gained acceptance long before the end of the nineteenth century.  However, the courts knew 

that indigenous communities continued to observe their own laws.  An advantage with 

criminal law is that it allows for considerable judicial discretion.  It may therefore be far 

easier to use judicial discretion to develop a pragmatic approach that, because it is not 

founded on a strong, clearly articulated rationale, would be very difficult to overrule.  Thus, 

the Australian approach to the accommodation of indigenous criminal law, with its 

pragmatism, its discretion and its lack of a clear rationale, is at variance with the approach 

that Canadian courts seem to prefer.  However, the pragmatism and discretion of the 

Australian approach enable courts to look at aspects of indigenous law on a case by case 

basis and to take indigenous law into account to the extent that they think is appropriate.  

This gives the courts considerable flexibility. 

 

Having considered the different ways in which the courts in Australia and Canada have 
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266 
 

accommodated indigenous law and the possible reasons for the different types of 

accommodation, the final question to be considered is why the recognition approach has not 

been applied to indigenous criminal law. 

 

(4) Recognition and the Criminal Law 

The reason why indigenous criminal law has not received judicial recognition, but has 

merely been accommodated, has been partly dealt with in the previous sub-section, in 

considering Canada’s approach to accommodating indigenous law.  Thus, although the 

explanation may be somewhat speculative, the likely reasons can be stated briefly.  In the 

first place, the recognition approach, at least as applied by Canadian courts in family law, 

requires a considerable degree of analogy between Canadian and indigenous law.  In 

criminal law, the methods of punishing and rehabilitating offenders, even the methods of 

determining guilt and formulating sentences, are likely to be very different.  Furthermore, it 

is not certain that indigenous communities would regard all offences as public wrongs.
267

  

Thus, the victim may have a far larger role to play than the courts would traditionally 
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allow.
268

  However, there is an additional, and perhaps more important, reason why courts 

are unlikely to recognise indigenous criminal law.  In common law jurisdictions, the state is 

the offended party in criminal cases.  Therefore, the state is directly involved in criminal 

cases, in the role of prosecutor.  In contrast, however, in family law, although the state has 

an interest in the maintenance of family relationships, it is not involved as a party to the 

case.  As a consequence, if courts were to give full recognition to aspects of indigenous 

criminal law, this could be seen as usurping state authority and depriving the state of its 

role and responsibility.  Merely accommodating indigenous law does not have that risk, 

because the courts can decide whether and to what extent to accommodate the indigenous 

law and the state retains its prosecuting role.  Courts are, therefore, likely to be cautious 

about taking such a bold step as to recognise indigenous criminal law.  Thus, in criminal 

law, barriers to the full recognition of indigenous law can be identified, which are absent in 

other areas of the law. 

 

7. Conclusion 

In the previous section, I discussed the reasons for the courts applying the non-recognition 

and accommodation approaches to indigenous criminal law, the differences between the 

non-recognition and accommodation approaches in the areas of family and criminal law 

and the differences of approach between the three jurisdictions.  I also speculated on the 

reasons why the recognition approach has not been adopted with regard to indigenous 

criminal law.  This chapter will, however, conclude with a consideration of the 

consequences for indigenous criminal law of the approaches adopted. 
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Where courts have refused to recognise indigenous criminal law, this has often been due to 

judicial assumptions about it.  Thus, one of the reasons for the decision in Murrell was that 

evidence was accepted that the indigenous peoples did not have laws.
269

  Although such 

disrespectful assumptions would no longer be accepted, once judicial precedent is 

established, it tends to be followed.  As a result, the decision in Murrell has been cited with 

approval in recent cases.
270

 

 

Furthermore, although courts are no longer likely to deny the existence of indigenous law, 

or to suggest that it is inferior to European law, aspects of indigenous law continue to be 

denied recognition, in part, at least, because of judicial assumptions which have tended to 

stereotype indigenous cultures, societies and laws.  This is clear from the decision in R. v. 

J.N., where the majority judges overturned the sentence imposed by the sentencing judge 

because, among other things, they regarded the community technique for dealing with the 

offender as insufficiently traditional.
271

  This suggests that indigenous laws and 

mechanisms for dealing with offenders may not be taken into account if the indigenous 

communities modify them to meet the needs of their changing circumstances.  These 

assumptions about indigenous law deny that indigenous societies, like all societies, are 

dynamic, will adapt to changing circumstances and are open to the ideas and influences of 

other cultures.  Thus, the consequence for indigenous law of courts imposing a strict 

requirement of traditionality on it is that courts will refuse to take into account indigenous 

values and techniques for dealing with offenders, unless the indigenous communities 
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remain locked in the past.  This attitude may also explain the emphasis, in some Canadian 

cases, on remoteness and isolation, when considering whether to take into account 

indigenous values.
272

 

 

Section 718.2(e) of the Canadian Criminal Code and its interpretation in R v. Gladue may 

go a long way towards correcting the assumption that the aboriginal background of 

offenders should only be taken into account where the offender belongs to a rural or 

isolated community.
273

  However, courts should also guard against requiring isolation and 

remoteness from the rest of Canadian society when considering whether to take into 

account indigenous community values and techniques for dealing with offenders.
274

 

 

Another argument that can be used for refusing to recognise indigenous law and, indeed, 

was used in Walker, is that the importation or enactment of laws of general application has 

the effect of abolishing any indigenous laws operating within that subject area.  However, 

Mason C.J. did not suggest that, prior to the arrival of the settlers, indigenous communities 

had no law.  In Chapter One above, where the effect of the importation of English law on 

indigenous law was considered, it was established that, generally, courts either accepted 

that indigenous communities had their own laws, in which case they held that those laws 

remained in force until abolished, or they held that the indigenous communities had no law, 

in which case English law applied to settlers and indigenous peoples alike.
275

  However, 
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Mason C.J. adopted neither of these rationales.  Although he did not deny that indigenous 

communities would have had their own criminal laws, he was of the view that the mere 

enactment of criminal statutes was sufficient to abolish them.  The difficulty with this 

approach is that indigenous communities would not have realised that they were subject to 

those statutes and would have continued to observe their own laws.  Indeed, as is clear from 

some of the cases discussed above, some indigenous communities still do observe their 

own laws.
276

  Mason C.J. did not explain how indigenous laws were displaced, in the 

absence of statutory provisions expressly abolishing them.  Furthermore, his approach did 

not reflect reality, particularly as it would have taken many years before the settlers could 

have imposed their laws on the more remote indigenous communities.  Did he think that the 

indigenous peoples would have lived in a legal vacuum in the meantime?  To suggest that 

indigenous criminal law was abolished in the early nineteenth century is neither in keeping 

with present reality, nor with the recent case law in which courts have had to grapple with 

the present reality that indigenous communities continue to observe their own laws. 

 

Finally, courts adopting the non-recognition approach have argued that taking indigenous 

law into account offends the “equality before the law” or “one law for all” principle.  Some 

judges have been unwilling to take into account aspects of indigenous law because of 

concern about the need to ensure that offenders are treated in a similar manner for similar 

offences, in similar circumstances.  Certainly, refusing to take aspects of indigenous law 

into account may result in the dominant legal system treating all offenders alike, but though 

that would be the easiest approach to adopt, treating all offenders alike is not equivalent to 

achieving equality before the law.  Indeed, treating all offenders alike may merely help to 
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  See especially discussion in section 4(2) and (3), supra. 
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entrench the existing inequality.  The particular disadvantages faced by many indigenous 

offenders may, in themselves, require special consideration.
277

  Failure to take into account 

the values of the indigenous community to which the offender belonged, where those 

values might be relevant to the offence, could also undermine efforts to ensure equality 

before the law.  However, the most clear cut instances of inequality would arise where 

courts refused to take into account tribal punishments imposed under indigenous criminal 

law.  Failure to take such punishments into account would result in some indigenous 

offenders being treated far more harshly than other offenders who were guilty of similar 

offences.  Thus, although treating all offenders alike may be the easiest course of action for 

courts to adopt, if equality before the law is their goal, they will need to recognise and give 

weight to the fact that indigenous law continues to operate in some communities and that 

some offenders continue to be subject to that law. 

 

The accommodation approach gives courts considerable flexibility and discretion.  It does 

not require close analogy between the laws and institutions of the indigenous communities 

and the criminal justice system administered by the courts.  Courts adopting this approach 

have developed a range of methods of accommodating indigenous laws and values suited to 

the needs of different communities. 

 

Where a community has already decided on and imposed a punishment, courts may 

accommodate it by reducing the sentence that they would normally impose.  Courts may 

also do this where community mechanisms have been used to restore peace, reconcile the 

offender and the victim and re-integrate the offender into the community.  Where 

                                                           
277

  See R. v. Gladue, supra n.140, esp. at paras. 65 and 67-8.  See also paras. 61-3. 
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communities have not sought to punish and rehabilitate offenders on their own, but have 

sought involvement in formulating an appropriate sentence and in ensuring that community 

values are reflected in the sentencing process, courts have used mechanisms, including 

sentencing circles, to accommodate those aspirations. 

 

However, despite its flexibility, the accommodation approach has certain drawbacks.  It 

allows judges considerable discretion, but this can result in inconsistency.  Also, as noted 

earlier with regard to tribal punishments, judges may take them into account for different 

reasons.
278

  This could create difficulties, because it could, potentially, lead to different 

judges treating tribal punishments differently, despite the fact that the nature of the 

punishments and the circumstances in which they are imposed may be very similar.
279

 

 

As already mentioned, the sentencing circle is a mechanism for accommodating indigenous 

values and aspects of indigenous law which courts have developed where indigenous 

communities have been willing to be involved in formulating and administering sentences.  

Sentencing circles provide a framework within which indigenous community values and 

even tribal punishments and techniques for rehabilitating offenders can be accommodated.  

They may be particularly useful where communities are seeking to take on greater 

responsibilities.  They may not be particularly useful, however, where communities already 

deal with offenders without reference to the courts. 

 

Nonetheless, as the discussion above reveals, courts disagree about the circumstances in 
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  See supra n.78.  See also supra n.266 and accompanying text. 

279
  See supra n.78. 
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which sentencing circles can be used.
280

  This may result in communities almost feeling 

obliged to hold a sentencing circle when they do not wish to do so, or in communities 

wishing to be involved in formulating and administering a sentence for one of their 

members who has offended and being denied the opportunity of doing so.  Also, because 

the recommendations of the sentencing circle will only be given effect where they are 

agreed to by the judge, in each instance, the judge has ultimate control over whether and to 

what extent indigenous laws and values should be accommodated.  Indeed, the judge has 

ultimate control over every aspect of the sentencing circle process.  Thus, as with other 

methods of accommodating indigenous law, a drawback of the sentencing circle is that 

judges have considerable discretion about the extent to which and the circumstances in 

which to accommodate indigenous values and aspects of indigenous law. 

 

Judicial decisions to deny recognition to, or accommodate, indigenous laws reflect 

assumptions about indigenous law, indigenous cultures and indigenous communities.  As 

has already been seen, refusal to recognise indigenous laws often stems from particular 

assumptions about indigenous law or a simplistic approach to achieving equality before the 

law. 

 

Where courts adopt the accommodation approach, they may do so because they recognise 

that indigenous law continues to operate, or because they are of the view that indigenous 

communities can play a useful role in punishing and rehabilitating offenders.  However, the 

accommodation approach would benefit from greater consistency of application.  Complete 

uniformity of approach would, no doubt, be impossible and would certainly be undesirable 
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  See supra nn.140-153 and accompanying text. 
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as it would lose the flexibility that is the great strength of this approach.  Nonetheless, a 

clear rationale for applying this approach would prevent the potential danger of courts 

applying different rationales and therefore reaching different results in similar 

circumstances.  Efforts should be made to ensure that the accommodation approach works 

as well as possible because it allows for a wide range of indigenous values, laws and 

mechanisms for dealing with offenders to be taken into account and to operate alongside 

common and statute law.  It also gives judges scope to use a range of methods of taking 

indigenous law into account and involving indigenous communities in sentencing and 

rehabilitating offenders and restoring community harmony. 

 

I have considered how courts have dealt with aspects of indigenous law affecting 

relationships between private individuals and between individuals and the state.  Chapter 

Four will consider how courts have approached indigenous law affecting the relationship 

between the indigenous community and the state in the area of land law.  Of course, land 

law is an area of private law.  However, most cases concerned with indigenous land rights 

arise from disputes between the Crown and the indigenous community claiming the land.  

Often, large tracts of land are involved and the disputes concern who should have the right 

to use and control them.  Cases involving rights to land differ from criminal cases in that, 

although the Crown is usually a party to the case, land law is a branch of private law.  

Furthermore, unlike criminal and family law, it is possible to recognise indigenous land 

rights without recognising indigenous land laws, because occupation of land is proof of 

possession.
281

  Thus, in some cases, indigenous land laws have scarcely been mentioned.282  

                                                           
281

  See Delgamuukw v. British Columbia, [1998] C.N.L.R. 14 (S.C.C.), at 58. 

282
  See discussion in Chapter Four, section 4, infra. 
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However, this is not always the case and indigenous laws are, in some instances, regarded 

as vital in proving the indigenous community’s title to land. 
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CHAPTER FOUR 

 

LAND RIGHTS AND LAND LAWS 

 

1. Introduction 

One source of conflict in all three jurisdictions and no doubt in all jurisdictions with 

indigenous and settler populations has been control of land.  Courts have often been called 

upon to determine whether indigenous communities possessed rights in the land.  In 

addition, courts have considered: 

whether indigenous land rights were capable of receiving judicial recognition; 

the nature of those land rights; and 

the requirements for proving those land rights. 

 

In this chapter, indigenous land rights will usually be referred to as aboriginal title.
1
 

Although aboriginal title has received a measure of recognition in all three jurisdictions, 

this has not necessarily equated with recognition of indigenous land laws.  Courts may, for 

instance, have regarded occupation of land as proof of aboriginal title and may not have 

been concerned about proof of the laws on which the title was founded.    In contrast, in 

some cases, courts have required evidence of indigenous laws and have regarded those laws 

as essential for proving title.  A less extreme position has been to regard proof of 

indigenous laws as relevant, but not essential, to proof of title. 

 

                                                           
1
  Also known in Australia as native title and when discussing Australian cases that use this term, I, 

too, will use it.  In New Zealand, it is sometimes referred to as Maori customary title.  In Canada, 

the term “Indian title” has also been used. 
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In this chapter, I shall argue that courts have adopted the non-recognition, accommodation 

and recognition approaches to indigenous land laws.
2
  I shall also contend that recognition 

of a right to occupy the land amounts to accommodation of indigenous laws relating to the 

use and occupation of land.
3
  The reason for regarding occupation as a form of 

accommodation is that, by recognising this right, courts are enabling indigenous land laws 

to continue to operate.  Such land laws may include laws relating to land tenure and land 

use, as well as laws defining the boundaries of the land and determining entitlements 

between individuals.  However, as the courts may not necessarily have intended to 

accommodate indigenous laws, or may have given little thought to indigenous laws, I shall 

refer to this type of accommodation as de facto accommodation. 

 

In examining the recognition approach, as applied to land laws, I shall argue that, rather 

than operating to respect and give effect to indigenous laws, this approach may operate to 

limit the indigenous land rights that the courts will recognise.  This is certainly the case 

where indigenous communities are not merely required to prove every incident of their title, 

but also the laws underpinning each incident.  In such instances, the recognition approach 

places a very heavy burden of proof on indigenous communities.  Courts have also sought 

to limit the rights that could be claimed as aboriginal title rights which, in turn, is likely to 

result in a narrower range of laws receiving judicial recognition and protection.  Thus, the 

adoption of the recognition approach, at least in land law, may not necessarily result in 

much respect for, or protection of, indigenous law. 

 

                                                           
2
  See section 5(1)(a) - (c) of Chapter One, supra. 

3
  See section 5(1)(b)(i) of Chapter One, supra. 
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Having considered the non-recognition, accommodation and recognition approaches to land 

law, I shall discuss an approach that I have named the hybrid approach, because it has 

features of both accommodation and recognition.  Courts adopting the hybrid approach 

regard indigenous law as relevant, though perhaps not essential, to proof of aboriginal title.  

However, because courts adopting the hybrid approach are willing to recognise some 

aspects of indigenous law, I shall regard it as a sub-category of the recognition, rather than 

the accommodation, approach.  It should be noted, nevertheless, that the line between the 

accommodation approach and the hybrid approach is, at times, blurred.  Yet, although the 

hybrid approach may lack precision and contain uncertainties, I will argue that, from the 

point of view of indigenous communities seeking to prove their title, it is preferable to the 

more extreme form of recognition that the Australian courts have adopted, which requires 

detailed proof of indigenous laws.  Indeed, from the perspective of indigenous communities 

seeking to assert their aboriginal title, it may be the best approach currently available.  It 

gives a measure of recognition and respect to indigenous law, without imposing a very 

heavy burden of proof on communities asserting their aboriginal title. 

 

As well as disagreeing about the significance of indigenous laws to proof of title, courts 

have disagreed about the nature of aboriginal title.  Some courts have characterised this 

right as merely the right to use and enjoy the land belonging to another, namely, the Crown.  

Others have regarded it as a right in the land itself, with the Crown having no beneficial 

title to the land, but merely a right, compatible with Crown sovereignty, to grant the land or 

reserve it for public purposes.  Judicial attitudes to the personal or proprietary nature of 

aboriginal title do not necessarily bear any relation to their views about the significance of 

indigenous laws.  Thus, courts adopting the accommodation approach may regard 
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aboriginal title as either a personal right or a right in the land and the same is true of those 

adopting the hybrid approach.   Judicial perceptions about indigenous law are, however, 

important in the context of this chapter because they can provide an indication of whether 

the judges regard aboriginal title as a right, or collection of rights, prescribed by indigenous 

law, or as a right to use and occupy the land in the traditional manner.  This, in turn, may 

have implications for judicial recognition and enforcement of indigenous laws.  At the end 

of sections 3 to 6, therefore, having discussed how courts adopting the non-recognition, 

accommodation, recognition and hybrid approaches have treated indigenous land laws, I 

shall discuss how they have characterised aboriginal title.  In section 7, I shall discuss some 

New Zealand cases that defy categorisation because the courts’ approach to indigenous land 

laws was not very clearly articulated. 

 

As in the previous chapters, in the final section I shall identify the reasons for the 

differences of approach between the jurisdictions.  I shall then consider the consequences 

for indigenous law of the non-recognition, accommodation, recognition and hybrid 

approaches in the area of aboriginal title.  Finally, I shall highlight the similarities and 

differences between the approaches to indigenous law across the three subject areas of land, 

family and criminal law. 

 

The one feature that sets indigenous land law apart from family and criminal law is the 

context in which courts will recognise indigenous land law.  In family and criminal law, an 

indigenous party to the case or, in some criminal cases, the community to which the 

defendant and victim belong, will plead the indigenous law in question.  They will do so if 

they regard the indigenous law as relevant to the case, in the hope that the court will 
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recognise it, or take it into account.  With indigenous land law, the courts may require 

indigenous communities to provide evidence of it, in order to prove the aboriginal title that 

they are seeking to assert.  Therefore, although in the future, indigenous community 

members may seek judicial recognition and enforcement of aspects of their land law, at 

present, courts usually refer to indigenous land law in the context of proving aspects of 

aboriginal title.  The extent to which the courts would be prepared to recognise and enforce 

particular indigenous land laws remains to be seen. 

 

One difference between the cases, on which I shall not place a strong emphasis in the main 

body of the chapter, is the impact of statutory provisions, or the common law alone, on 

aboriginal title.  Clearly, there are differences between cases in which aboriginal title is 

prescribed, in whole or in part, by statute, and those in which the common law alone 

operates.  In particular, where the latter applies, judges have greater scope to adopt creative 

approaches in developing the law relating to aboriginal title and interpreting the law to meet 

the circumstances of the case.  I shall return to this issue in the final section of this chapter. 

 

Differences between the jurisdictions may also be significant and, as the chapter is 

concerned with all three jurisdictions, it may be helpful to identify some of these 

differences before proceeding further.  In particular, the approach to aboriginal title in New 

Zealand differs in some major respects from the approaches adopted in the other 

jurisdictions.  This is partly due to historical factors unique to New Zealand.  Therefore, 

before discussing the judicial approaches to indigenous land law, I shall devote a short 

section to features unique to New Zealand’s approach to the Maori’s rights to their lands. 
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2. New Zealand: The Treaty of Waitangi and Legislation Affecting Aboriginal Title 

All three jurisdictions have unique features that may impact on the courts' treatment of 

aboriginal title.  Parts of Canada are covered by treaties, involving land surrenders to the 

Government in return for treaty promises.  The Federal Parliament of Canada alone has 

responsibility for passing legislation specifically affecting “Indians and Lands reserved for 

the Indians”
4
 and the aboriginal and treaty rights of the aboriginal peoples of Canada enjoy 

constitutional protection.
5
  In Australia, on the other hand, indigenous rights do not enjoy 

constitutional protection and, subject to the Racial Discrimination Act, 1975 (Cth.), state 

parliaments are permitted to pass legislation solely affecting indigenous peoples.  In 

addition, following the Mabo decision, a piece of federal legislation, the Native Title Act, 

1993 (Cth.), was enacted to deal with aboriginal title, (or native title, as it is known in 

Australia)
6
 and the Native Title Amendment Act, 1998 (Cth.), was enacted the following the 

High Court decision in Wik Peoples v. Queensland
7
.  New Zealand, unlike Australia and 

Canada, has a unitary form of government.  All of these differences and no doubt others 

may impact on the judicial approach to the recognition of aboriginal title. 

 

New Zealand, however, has diverged considerably from the other jurisdictions.  It is, 

therefore, necessary to highlight these differences before discussing the approaches referred 

to in the introduction.  The following features set New Zealand apart: 

                                                           
4
  As provided for by s.91(24) of the British North America Act, 1867 (now Constitution Act), 30 

and 31 Vict., c.3 (U.K.), in R.S.C. 1985, App. II, No. 5. 

5
  Schedule B to the Canada Act, 1982, (U.K.), c.11.  Section 35(1) provides: “The existing 

aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and 

affirmed.” 

6
  Supra n.1. 

7
  (1996) 141 A.L.R. 129 [hereinafter Wik Peoples] (Aust. H.C.) 
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(1) the Treaty of Waitangi; 

 

(2) the enactment of numerous statutory provisions relating to aboriginal (Maori 

customary) title; and 

 

(3) the establishment of the Maori Land Court to convert Maori customary title into 

freehold title.
8
 

 

As will be seen shortly, the significance of those features is that, prior to the decision in 

Attorney-General v. Ngati Apa, decided in 2003,
9
 the New Zealand courts did not 

consistently recognise Maori customary title, nor did they consistently acknowledge that 

Maori rights to land derived from Maori customary title, which remained in force until 

clearly extinguished by legislation. 

 

(1) The Treaty of Waitangi 

The Treaty of Waitangi was signed with the Maori in 1840,
10

 just before the Colony of New 

Zealand was established, though not all of the Maori tribes signed it.
11

  Article 2 of the 

Treaty guaranteed to the Maori their rights, including rights to their lands and their 

fisheries.  It also gave to the Crown the sole right to purchase any land that the Maori 

                                                           
8
  I will refer to this institution as the Native Land Court when discussing the early years of the 

Court’s existence because that was the name by which it was known in early legislation. 

9
  [2003] 3 N.Z.L.R. 643 (N.Z.C.A.) [hereinafter Ngati Apa].  See discussion, infra, at section 5(3). 

10
  Both the English and Maori versions of the Treaty of Waitangi are quoted in full in Appendix I 

of Sir Hugh Kawharu, Maori Land Tenure: Studies of a Changing Institution (Oxford: Oxford 

University Press, 1977) 1, at 312.  The Treaty of Waitangi was taken from facsimilies of the 

Declaration of Independence and the Treaty of Waitangi, 1960. 

11
  “Thirty-nine Maori chiefs signed the English version.  Over 500 signed the Maori version,” see 

Huakina Development Trust v. Waikato Valley Authority, [1987] 2 N.Z.L.R. 188 [hereinafter 

Huakina Development Trust] (N.Z.H.C.), at 203.  See also Richard Boast, “The Law and the 

Maori”, in A New Zealand Legal History by Peter Spiller, Jeremy Finn and Richard Boast 

(Wellington: Brooker’s, 1995) 123, at 129-133, esp. at 130. 
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wished to sell.
12

  Although the courts have almost unanimously held that the Maori cannot 

base their claims on the Treaty, in the absence of statutory recognition,
13

 they have, in the 

past, disagreed about the source of Maori title in New Zealand law.  Some have held that 

Maori rights owed their recognition to the Treaty, as recognised by New Zealand 

legislation,
14

 while others have held that the customary title remained in force until lawfully 

extinguished.
15

 

                                                           
12

  Supra n.10. 

13
  See Wi Parata v. The Bishop of Wellington, (1877) 3 N.Z. Jur. (N.S.) 72 [hereinafter Wi Parata] 

(N.Z.S.C.), at 78-9; Tamihana Korokai v. Solicitor-General, (1912) 32 N.Z.L.R. 321 [hereinafter 

Tamihana Korokai] (N.Z.C.A.), at 344 and 354-5; Waipapakura v. Hempton, (1914) 33 N.Z.L.R. 

1065 [hereinafter Waipapakura] (N.Z.S.C.), at 1071-2; Inspector of Fisheries v. Ihaia Weepu, 

[1956] N.Z.L.R. 920 [hereinafter Ihaia Weepu] (N.Z.S.C.), at 925; and In re The Ninety-Mile 

Beach, [1963] N.Z.L.R. 461 (N.Z.C.A.), at 476-7.  This was also implied in Hohepa Wi Neera v. 

The Bishop of Wellington, (1902) 21 N.Z.L.R. 655 [hereinafter Hohepa Wi Neera] (N.Z.C.A.), at 

670-1 and in In re The Bed of the Wanganui River, [1955] N.Z.L.R. 419, at 441 and 462.  It should 

be noted, however, that in recent cases, courts are beginning to give the Treaty greater significance, 

even in the absence of statutory recognition of particular treaty obligations.  In Huakina 

Development Trust, Chilwell J. asserted that “the Treaty has a status perceivable, whether or not 

enforceable, in law”, supra n.11, at 206.  Although he concluded that “the Treaty is not part of the 

municipal law of New Zealand in the sense that it gives rights enforceable in the Courts by virtue of 

the Treaty itself”, he acknowledged that there had been considerable direct and indirect statutory 

recognition of the Crown’s obligations to the Maori, supra n.11, at 210.  He held that it was 

appropriate, in certain circumstances, to look to the Treaty as an extrinsic aid to statutory 

interpretation, supra n.11, at 223.  In Te Runanganui O Te Ika Whenua Inc. Society v. Attorney-

General, [1994] 2 N.Z.L.R. 20 [hereinafter Te Runanganui O Te Ika Whenua Inc. Society] 

(N.Z.C.A.), the Court suggested, obiter, that the influence of the Treaty was increasing in New 

Zealand law, see pp.24-7.  An example of its growing influence was the decision in Ngai Tahu 

Maori Trust Board v. Director-General of Conservation, [1995] 3 N.Z.L.R. 553 [hereinafter Ngai 

Tahu Maori Trust Board], where the Court was prepared to take into account Treaty principles, 

giving them a wide interpretation and looking to the spirit, rather than the letter, of the Treaty, see 

esp. 556 and 560-1. 

14
  See Hohepa Wi Neera, supra n.13, at 670-1 and In re The Bed of the Wanganui River, supra 

n.13, at 425, 432, 441 and 462-3, also implied in Tamihana Korokai, supra n.13, at 351.  This has 

applied to fishing rights as well, see Ihaia Weepu, supra n.13, at 920. 

15
  See, e.g., R. v. Symonds, (1847) [1840-1932] N.Z.P.P.C. 387 [hereinafter Symonds] (N.Z.S.C).  

Chapman J. also expressed the view that the Treaty of Waitangi was unnecessary to ensure judicial 

protection of Maori customary title, at p.390.  It merely confirmed the protection that Maori 
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(2) Legislation Affecting Maori Customary Title 

The second feature that sets New Zealand apart is the enactment of numerous statutory 

provisions relating to Maori customary title.
16

  A few examples will suffice.  Section 2 of 

the Land Claims Ordinance, 1841, enacted shortly after New Zealand was established as a 

British Colony, laid down that “all unappropriated lands within the Colony of New 

Zealand” remained Crown land “subject however to rightful and necessary occupation and 

use thereof by the aboriginal inhabitants of the said Colony” and that the right of pre-

emption from the Maori could only be exercised by the Crown.
17

 

 

Section 72 of the New Zealand Constitution Act, 1852,
18

 empowered the New Zealand 

Assembly to make laws for the sale, disposal and occupation of lands over which the Maori 

customary title had been extinguished.  Section 73 of that Act provided that it was unlawful 

for anyone other than the Crown to purchase, or acquire in any way, Maori customary land. 

 

                                                                                                                                                                                 
customary title would have enjoyed, even in the absence of the Treaty.  See also discussion in Paul 

G. McHugh, “The Constitutional and Legal Position of Maori Customary Land from 1840-1865”, in 

Paul G. McHugh, Maori Land Laws of New Zealand (Saskatoon: University of Saskatchewan, 

Native Law Centre, 1983) 1, at 13.  See In re “The Lundon and Whitaker Claims Act, 1871”, 

(1872) 2 N.Z.C.A. 41, at 49-50, which indicated that Maori customary title remained in force until 

lawfully extinguished.  This was also suggested in Nireaha Tamaki v. Baker, (1901) A.C. 561 

[hereinafter Nireaha Tamaki] (N.Z.P.C.C.), at 579.  This now seems to be the position, following 

the decision in  Ngati Apa, supra n.9, see discussion, infra, at section 5(3). 

16
  For a discussion of the legislation enacted during the early years of settlement, see McHugh, 

supra n.15.  Richard Boast discussed statutory provisions affecting Maori land from the date of the 

establishment of the Colony of New Zealand until 1993, see Boast, supra n.11. 

17
  The Land Claims Ordinance, 1841, Sess. 1, No. 2, section 2. 

18
  15 & 16 Vict., c. 72. 
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In 1865, the Colonial Legislature passed the Native Rights Act.
19

  Section III of the Act 

provided that: 

The Supreme Court and all other Courts of Law within the Colony ought to have 

and have the same jurisdiction in all cases touching the persons and the property 

whether real or personal of the Maori people and touching the titles to land held 

under Maori Custom or Usage as they have or may have under any law for the time 

being in force in all cases touching the persons and property of natural-born subjects 

of Her Majesty.
20

 

 

Section IV provided that: 

Every title to or interest in land over which the Native Title shall not have been 

extinguished shall be determined according to the Ancient Custom and Usage of the 

Maori people so far as the same can be ascertained.
21

 

 

Finally, section V provided that: 

In any action in which the title to or any interest in any such land is involved the 

Judge before whom the same shall be tried shall order that any issue or issues in 

such action in which such title or interest is involved whether they be issues of fact 

or of Maori Custom or Usage shall be tried in the Native Lands Court and the Judge 

of the Native Lands Court before whom the same shall be tried shall return the 

verdict or judgment as the case may be into the Supreme Court and such verdict or 

judgment shall be taken as conclusive both as to fact and as to the Maori Custom or 

Usage and shall be dealt with by the Supreme Court in the same manner and shall 

have the same effect as the verdict of a jury in the Supreme Court.
22

 

 

In addition to the early statutes, a more recent Act that had very important consequences for 

Maori land rights was the Native Land Act of 1909.
23

  Section 84 of that Act prohibited 

Maori from claiming their customary land against the Crown, except to the extent that this 

                                                           
19

  1865, 29 Vict., No. 11. 

20
  Ibid., s.III. 

21
  Ibid., s.IV. 

22
  Ibid., s.V. 

23
  N.Z.S., 1909, No. 15. 
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was expressly provided for in other statutes.
24

 

 

(3) The Establishment of the Land Court 

The third feature unique to New Zealand was the establishment of the Native Land Court in 

the 1860’s.
25

  The Court was set up to convert the customary title of Maori communities 

into freehold title and to determine the rights of the former customary owners.
26

  The Native 

Lands Act, 1865 and its numerous amendments set out how the Maori customary title 

should be converted into freehold title and distributed to former customary owners.
27

  As a 

consequence of the operation of the Native Land Court, very little land in New Zealand is 

                                                           
24

  Ibid.  Section 84 of the Native Land Act, 1909, provided that: “Save so far as otherwise expressly 

provided in any other Act the Native customary title to land shall not be available or enforceable as 

against His Majesty the King by any proceedings in any Court or in any other matter.”  See also 

discussion in P.G. McHugh, “Aboriginal Title in New Zealand Courts” (1984) 2(2) Canterbury Law 

Review 235, at 250-1, where he argued that Tamihana Korokai, decided shortly after the Act came 

into force, held that Maori customary rights required statutory recognition.  The courts in later 

decisions consistently adopted this approach.  It should, however, be noted that, in Te Runanganui 

O Te Ika Whenua Inc. Society, the Court suggested that, although statutory provisions prevented the 

enforcement of Maori customary title to land against the Crown, these provisions might not apply to 

water, supra n.13, at 26.  This provision remained in force until the passing of the Te Ture Whenua 

Maori Act, 1993/ Maori Land Act, 1993 No. 4.  See discussion, infra n.56.  See also infra n.219 and 

accompanying text. 

25
  The exact date on which the Land Court was established, whether 1862 or 1865, is uncertain.  

See Bryan D. Gilling, “Engine of Destruction?  An Introduction to the History of the Maori Land 

Court” (1994) 24 Victoria University of Wellington Law Review 115, at 122-3, where he asserted 

that it was established by the Native Lands Act, 1862, but that it was activated by the Native Lands 

Act, 1865.  However, according to McHugh, the Land Court was created by the Native Lands Act, 

1865, see McHugh, supra n.15, at 32. 

26
  29 Vict., No. 71.  For a discussion of the circumstances leading to the establishment of the Land 

Court, the history of the Court and some of the problems faced by the Maori in their dealings with 

it, particularly in the early years of its operation, see Gilling, supra n.25, at 115-139.  See also H. 

Kawharu, supra n.10, at 75-88 and Boast, supra n.11.  For a discussion of the background to and 

the establishment of the Land Court, see McHugh, supra n.15, at 31-4. 

27
  For a discussion of the Native Lands Act, 1865 and some of its early amendments, see Nireaha 

Tamaki, supra n.15, at 568-71.  See also supra n.26 and accompanying text. 
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now subject to Maori customary title.
28

 

 

(4) Summary 

The following have had an impact on the courts in their dealings with Maori title to land: 

the Treaty of Waitangi with its guarantee of Maori land rights; 

 

the enactment of legislation giving a measure of recognition to aspects of the 

Treaty, including the land rights guarantee; 

 

the enactment of legislation affecting Maori land, including the Native Land Act, 

1909, which prevented the Maori from claiming their customary land against the 

Crown; and 

 

the establishment of a special Land Court for the purpose of converting Maori 

customary title into freehold title. 

 

When recognising Maori rights to land, courts have claimed that those rights were entitled 

to recognition because: 

Maori customary title could continue at common law until lawfully extinguished; 

 

Maori customary title had received statutory recognition; or 

 

the land rights guarantee in the Treaty of Waitangi enjoyed a measure of statutory 

recognition. 

 

Over the past few years, both Canada and Australia have clearly accepted that aboriginal 

title remained in force after Britain’s assertion of sovereignty, unless confiscated by Act of 

State in the course of acquiring sovereignty and that it continued to enjoy common law 

                                                           
28

  See Gilling, supra n.25, at 135 and 137.  See also Paul G. McHugh, “The Contemporary Maori 

Land Laws of New Zealand”, in Paul G. McHugh, Maori Land Laws of New Zealand (Saskatoon: 

University of Saskatchewan, Native Law Centre, 1983) 39, at 44; and Kawharu, supra n.10, at 81. 
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recognition until extinguished.
29

  In some cases, the courts have held that Maori rights to 

land derived from their customary title.
30

  In the past, New Zealand courts have also 

regarded Maori rights to land as deriving from the Treaty of Waitangi, to the extent that it 

had received statutory recognition,
31

 or as deriving solely from statute.
32

 

 

The earliest New Zealand cases accepted that Maori customary title remained in force and 

enjoyed common law recognition and protection until lawfully extinguished.
33

  Recent 

cases have signalled a return to this approach.
34

  Later in this chapter, it will be seen that the 

distinction between the New Zealand approach and that adopted in Australia and Canada 

has had a profound effect on the case law and has, until recently, set New Zealand apart 

from the other jurisdictions. 

 

Having identified some of the most notable differences between New Zealand and the other 

                                                           
29

  See Mabo v. Queensland [No.2], [1992] 175 C.L.R. 1 [hereinafter Mabo [No.2]] (Aust. H.C.), at 

55-7 and Kent McNeil, Common Law Aboriginal Title (Oxford: Clarendon Press, 1989), 171-4 and 

178. 

30
  See Symonds, supra n.15, at 390-1; In re “The Lundon and Whitaker Claims Act, 1871”, supra 

n.15, at 49-50; implied in Nireaha Tamaki, supra n.15, at 579.  This rule has also applied to fishing 

rights, see Te Weehi v. Regional Fisheries Officer, (1986) N.Z.A.R. 114 [hereinafter Te Weehi] 

(N.Z.H.C.), at 120. 

31
  See Hohepa Wi Neera, supra n.13, at 670-1; In re The Bed of the Wanganui River, supra n.13, at 

425, 432, 441 and 462-3; implied in Tamihana Korokai, supra n.13, at 351.  This has also applied to 

fishing rights, see Ihaia Weepu, supra n.13, 920. 

32
  This was implied in Hohepa Wi Neera, supra n.13, 665.  See also Tamihana Korokai, supra 

n.13, at 341-5 and 355-7; and, with regard to fishing rights, see Waipapakura, supra n.13, at 1072. 

33
  See Symonds, supra n.15, at 390 and In re “The Lundon and Whitaker Claims Act, 1871”, supra 

n.15, at 49-50, also implied in Nireaha Tamaki, supra n.15, at 574 and 579. 

34
  Most notably in Ngati Apa, supra n.9.  See discussion, infra nn. 209-211 and accompanying text.  

See also Te Weehi, supra n.30, at 126. 
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jurisdictions in their dealings with indigenous land rights, I will now consider how courts in 

all three jurisdictions have approached the recognition of the laws underpinning aboriginal 

title.  I shall also discuss how the courts have characterised the aboriginal title itself. 

 

3. The Non-Recognition Approach 

(1) Features 

Most of the cases discussed in this section are from New Zealand, though one Australian 

decision is also considered.
35

  They do not agree about the existence of indigenous land 

law.  However, they share two features.  These are that the courts do not recognise 

indigenous land law and that, in the absence of statute, the courts are unable to recognise 

aboriginal title.  Thus, unless protected by statute, the cases discussed in this section have 

held that indigenous land rights depend upon the goodwill of the Crown.  Although only 

five cases will be discussed in this section, they will be considered in two sub-sections, 

reflecting two of the sub-categories within the non-recognition approach.  The two cases 

discussed in the first sub-section are examples of the non-existence of law sub-category.
36

  

The second sub-section will discuss cases within the incapacity of the common law to 

recognise sub-category.
37

  Finally, though the cases held that indigenous land rights were 

incapable of receiving common law recognition, a brief description of how the courts 

characterised the title of indigenous peoples to their land will be provided. 

 

 

                                                           
35

  See Milirrpum v. Nabalco Pty. Ltd., (1971) 17 F.L.R. 141 [hereinafter Milirrpum] (Aust. 

N.T.S.C.).  This case will be discussed, infra, nn.77, 81-95 and 103-7 and accompany text. 

36
  See section 5(1)(a)(i) of Chapter One, supra. 

37
  See section 5(1)(a)(ii) of Chapter One, supra. 
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(2) The Non-Existence of Indigenous Land Law 

This sub-section will look at cases in which the courts have refused to recognise indigenous 

laws and have either stated or implied that indigenous communities had no laws.  The case 

that expressly denied the existence of indigenous law was Wi Parata,
38

 where Prendergast 

C.J. characterised aboriginal title as a “right of occupancy”.
39

  He reviewed statutes dealing 

with Maori land and concluded that “[t]hese measures were avowedly framed upon the 

assumption that there existed amongst the natives no regular system of territorial rights nor 

any definite ideas of property in land”.
40

 

 

Having reached this conclusion, it is not surprising that he also found that “[o]n the 

foundation of this colony, the aborigines were found without any … settled system of 

law”
41

  and asserted that, if a body of law or custom had existed, “capable of being 

understood and administered by the Courts of a civilised country, … the British 

Government would surely have provided for its recognition, since nothing could exceed the 

anxiety displayed to infringe no just right of the aborigines”.
42

 

 

As he was confident that no such body of law or custom did exist, he was able to dismiss 

provisions suggesting the contrary in the Native Rights Act, 1865, by pointing out that “a 

                                                           
38

  See Wi Parata, supra n.13. 

39
  Ibid., 78. 

40
  Ibid., 77. 

41
  Indeed, Prendergast C.J. even held that they were “without any form of law”, ibid.  Richard 

Boast criticised as untrue the suggestion that the Maori had no law for the courts to enforce, see 

Boast, supra n.11, at 127. 

42
  See Wi Parata, supra n.13, at 78. 
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phrase in a statute cannot call what is non-existent into being”.
43

  As for protecting the 

Maori right of occupancy, he held that indigenous communities were dependent on the 

Crown and not the courts for protecting that right and that the courts could not recognise 

Maori land rights.
44

 

 

Wi Parata is a clear example of the non-recognition approach and of the non-existence of 

law sub-category, firstly, because Prendergast C.J. denied the existence of Maori laws and 

secondly, because he held that the courts could not protect the Maori right of occupancy 

and that the Crown, alone, could protect it.  Nonetheless, he did concede that the Maori had 

a “right of occupancy”,
45

 albeit a very vulnerable right and it is hard to imagine how a 

community could occupy a tract of land without developing some laws to govern its use.
46

  

One issue that was not clear from the case was whether, despite being dependent on the 

goodwill of the Crown, there were any circumstances in which the courts could have 

protected the indigenous community’s right of occupancy.  Although the courts were 

unable to protect Maori rights against the Crown, they may have been able to protect them 

against third parties.  Land held in accordance with aboriginal title could not be purchased 

by the settlers.
47

  Therefore, presumably, it could not be seized by the settlers either. 

 

                                                           
43

  Ibid., 79. 

44
  Ibid., 78-9.  See also discussion in McHugh, supra n.24, at 246-7 and 261-2 and McHugh, where 

he was critical of the suggestion in Wi Parata that aboriginal title could be terminated by the action 

of the Crown, supra n.15, at 11-20. 

45
  See Wi Parata, (1877) 3 N.Z. Jur. (N.S.) 72 (N.Z.S.C.), at 78. 

46
  See infra n.108 and accompanying text. 

47
  See Symonds, (1847) [1840-1932] N.Z.P.P.C. 387 (N.Z.S.C), at 388-391. 
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A second case to suggest that the Maori had no land laws, but merely a right of occupancy, 

was Hohepa Wi Neera.
48

  Both Stout C.J. (Edwards and Connolly JJ. concurring) and 

Williams J. (Denniston J. concurring) regarded the aboriginal title as a right of occupancy.
49

  

Stout C.J. did not hold that the source of aboriginal title was Maori law.  Rather, he found 

that: 

The root of Maori title was force.  As was said in the Oakura case by Judges Fenton, 

Rogan, and Mair, “before the establishment of the British government in 1840, the 

great rule which governed Maori rights to land was force - i.e., that a tribe or 

association of persons held possession of a certain tract of country until expelled 

from it by superior force, and that on such expulsion, if the invaders settled upon the 

evacuated territory, it remained theirs until they in their turn had to yield to 

others.”
50

 

 

If force was the source of title, there can have been little room for laws.
51

 

 

Stout C.J. suggested that aboriginal title would not receive judicial recognition, pointing out 

that the original understanding of the courts had been that “the Supreme Court did not 

recognise the title of any Native to sue for possession of land uninvestigated by the 

Court”.
52

  He acknowledged, however, that the effect of the Privy Council decision in 

                                                           
48

  See Hohepa Wi Neera, (1902) 21 N.Z.L.R. 655 (N.Z.C.A.). 

49
  In both judgments it would appear that this characterisation of aboriginal title was regarded as so 

well established that it did not need to be explained.  Thus, the judges merely referred, in passing, 

to, for instance, “the Native title of occupancy”, ibid., 669, or “Native rights of occupancy”, ibid., 

671. 

50
  Ibid., 665. 

51
  It should, however, be noted that he quoted with approval a decision of the Native Land Court, 

acknowledging the existence of a Maori custom that laid down that, with respect to Maori land, 

individuals are bound by the decision of the Tribe, in their external relations, ibid., 667.  See also p. 

669.  It would, therefore, appear that he acknowledged that the Maori observed some customs. 

52
  Ibid., 665.  This point was further discussed at p.666. 
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Nireaha Tamaki
53

 might have been to set aside this rule, though he did not reach a firm 

conclusion on this question.
54

 

 

Whatever the effect of Nireaha Tamaki on later cases, Williams J. was clear about the 

position of Maori customary title in the early years of the colony.  He pointed out that: 

There were no statutes regulating the acquisition of Native rights of occupancy by 

the Crown, whether by purchase, gift from the Natives, or otherwise.  If the question 

arose in any particular case whether Native rights had been ceded to the Crown, it 

must have been for the Governor of the colony, the only channel through which in a 

Crown colony the cession could have been made, to say whether they had been 

ceded or not, and whether the Crown had accepted such cession.  No Court would 

have had jurisdiction to consider the question.
55

 

 

Thus, in both Wi Parata and Hohepa Wi Neera, it was clear that the indigenous peoples 

were permitted to occupy their traditional land, but that the courts could not protect their 

occupancy.  Furthermore, the Court either explicitly held, or strongly implied, that 

indigenous communities had no laws governing their rights to land.  By the time that these 

cases were decided, the Native Land Court, referred to in section 2 above, had been 

established to investigate Maori rights to land and to issue certificates of Maori freehold 

title.  However, where Maori rights to their land had not been converted into freehold title, 

those rights were very vulnerable to extinguishment.  Nonetheless, despite the courts’ 

refusal either to acknowledge the existence of Maori land law or to protect the Maori right 

of occupancy, until that right of occupancy was extinguished, the Maori could continue to 

exercise their land law. 

                                                           
53

  See Nireaha Tamaki, (1901) A.C. 561 (N.Z.P.C.C.).  

54
  See Hohepa Wi Neera, supra n.48, at 665 and 667.  See also McHugh, where he discussed Stout 

C.J.’s judgment, supra n.24, at 248-9. 

55
  See Hohepa Wi Neera, supra n.48, at 671. 
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(3) Incapacity of the Common Law to Recognise 

This sub-section considers two New Zealand cases and one Australian case in which the 

courts regarded the common law as unable to recognise indigenous land rights, in the 

absence of statute.  In New Zealand, courts were of this view, in part, at least, because of 

statutory prohibition.  This was not, however, the case in Australia.  Throughout most of 

the twentieth century, New Zealand courts continued to regard aboriginal title as vulnerable 

to extinguishment and to hold that it could not enjoy judicial protection until investigated 

by the Native (later Maori) Land Court.  This was partly on account of the Native Land Act, 

1909, section 84 of which prevented the Maori from claiming their customary land against 

the Crown, unless this was provided for in other statutes.
56

  Furthermore, despite Wi 

Parata, later cases have acknowledged that the Maori held their lands in accordance with 

their laws.  Thus, though the courts may not have recognised those laws, they were 

prepared to acknowledge their existence.  It is clear that the courts were prevented from 

recognising Maori customary title and Maori land laws because of section 84 of the Native 

Land Act, 1909 and its successors.  Therefore, the courts applied the non-recognition 

approach because of the incapacity of the common law to recognise indigenous law.  

However, the incapacity of the common law was as a result of legislation, rather than the 

innate incapacity of the common law to recognise indigenous law. 

                                                           
56

  Supra n.23.  McHugh discussed the background to the Native Land Act, 1909, supra n.24, at 

250.   Although the Maori continued to be prohibited from claiming their customary land against 

the Crown until the enactment of the Maori Land Act, 1993, it was suggested, prior to that date, that 

the provision in the 1909 Act, also found in later legislation including section 155 of the Maori 

Affairs Act, 1953, may not apply to water, infra nn.337-8 and accompanying text.  It should, 

however, be emphasised that the Maori Affairs Act, 1953 was substantially amended by the Maori 

Land Act, 1993, supra n.24.  As a result, the Maori are no longer prevented from claiming their 

customary title against the Crown, see infra n.220 and accompanying text.  See also P.G. McHugh, 

“A New Role for the Maori Courts in the Resolution of the Waitangi Claims?” (1993) New Zealand 

Law Journal 229, where he discussed some of the implications of the Maori Land Act, 1993, supra 

n.24. 
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A case that considered common law recognition of Maori land rights and land laws was 

Tamihana Korokai.
57

  In that case, the Court of Appeal had to decide whether an assertion 

by the Solicitor-General that the bed of a lake was Crown land could prevent the Native 

Land Court from carrying out its investigation.
58

  Stout C.J. confirmed that the ordinary 

courts could not recognise the Maori’s aboriginal title to their land, at least not until it was 

converted into a freehold title.
59

 

 

The case differed from Wi Parata in two significant respects.  In the first place, although it 

is unclear whether the courts could, in any circumstances, protect aboriginal title,
60

 the 

judges did acknowledge that the Maori held their lands in accordance with their customs.
61

  

In other words, they acknowledged the existence of Maori land laws, even though they 

were perhaps not prepared to recognise them.  Secondly, the Court held that a mere 

declaration by the Attorney-General or Solicitor-General that a tract of land was Crown 

land, freed from Maori customary title, could not prevent the Native Land Court from 

exercising its statutory jurisdiction to determine the rights of the customary owners.
62

  

Indeed, it was even suggested that it should not be possible to deprive the Maori of their 

                                                           
57

  See Tamihana Korokai, (1912) 32 N.Z.L.R. 321 (N.Z.C.A.). 

58
  Ibid., 338. 

59
  Ibid., 341.  However, see the judgment of Edwards J., where he made the point that, though the 

Supreme Court had no jurisdiction to inquire into aboriginal title, it might, in certain circumstances, 

determine whether an aboriginal title existed over a particular tract of land, ibid., 349-350.  See also 

the judgment of Chapman J., who made the point that, although the Supreme Court did not know 

the nature of the Maori customs and the resulting Maori tenure, it could, if forced to do so, hear 

evidence to ascertain the customs underpinning the Maori title, ibid., 357. 

60
  Ibid. 

61
  Ibid., 349 and 357. 

62
  Ibid., 345, 347-8 and 351-4. 
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aboriginal title, without compensation.
63

  Yet, these changes in approach may have looked 

more significant than they were.  For although the Court acknowledged that the Maori held 

their land in accordance with their customs, their laws were not, generally speaking, 

relevant to, or capable of recognition by, the ordinary courts.
64

  Thus, the case is an 

example of the non-recognition approach.  Nonetheless, Tamihana Korokai held that the 

Crown could only extinguish aboriginal title in accordance with procedures laid down by 

statute. 

 

In re The Ninety-Mile Beach
65

 revealed that, even in the latter half of the twentieth century, 

Maori land laws were not recognised by the ordinary courts.  The issue to be determined 

was whether the Maori Land Court had jurisdiction to investigate title to and issue freehold 

orders in respect of a tract of land between mean high-water mark and mean low-water 

mark, to which the Maori had held the customary title prior to Britain’s assertion of 

sovereignty.
66

  North J., who delivered one of the judgments in the case, appears to have 

accepted that: 

… prior to 1840 Maoris [sic] would regard the foreshore as part of the lands over 

which they exercised dominion and control and in respect of which they exercised 

such rights of occupancy as were consistent with the ebb and flow of the tide.
67

 

                                                           
63

  Ibid., 343-4. 

64
  See discussion of the Supreme Court’s inability to take cognisance of Maori customary title, 

supra n.59 and accompanying text.  However, see McHugh, who argued that the Court in Tamihana 

Korokai based Maori aboriginal rights on statutory recognition and that the decision in that case 

established the approach that later New Zealand courts consistently adopted, supra n.24, at 250-

251. 

65
  See In re The Ninety-Mile Beach, [1963] N.Z.L.R. 461 (N.Z.C.A.).  For a discussion of the case, 

see McHugh, supra n.24, at 252-3. 

66
  See In re The Ninety-Mile Beach, supra n.65, at 466. 

67
  Ibid., 470. 



297 
 

He appreciated the importance of Maori laws as a source of aboriginal title.  Consequently, 

he held that the Maori, who continued to hold aboriginal title, owned and occupied their 

land according “to their customs and usages”.
68

 

 

T.A. Gresson J., on the other hand, quoting with approval a passage from In re The Bed of 

the Wanganui River, seems to have regarded Maori aboriginal title as a right of occupancy 

which was, nonetheless, subject to certain customs.
69

  He described it as: 

“… a right of occupancy and cultivation capable nevertheless of devolving by tribal 

succession on members of the family upon the death of the parents, and the rights of 

occupancy were subject to the paramount rights of the tribe to whom all lands 

occupied by its members belonged.”
70

 

 

However, as in Wi Parata and Hohepa Wi Neera, North J. found that: 

… in my opinion it necessarily follows that on the assumption of British 

sovereignty – apart from the Treaty of Waitangi – the rights of the Maoris [sic] to 

their tribal lands depended wholly on the grace and favour of Her Majesty Queen 

Victoria, who had an absolute right to disregard the Native title to any lands in New 

Zealand, whether above high-water or below high-water mark.  But as we all know, 

the Crown did not act in a harsh way and from earliest times was careful to ensure 

the protection of Native interests and to fulfil the promises contained in the Treaty 

of Waitangi.
71

 

                                                           
68

  Ibid., 467. 

69
  In re The Bed of the Wanganui River, [1962] N.Z.L.R 600, at 608. 

70
  See In re The Ninety-Mile Beach, supra n.65, at 476. 

71
  Ibid., 468.  The view was frequently expressed that, following Britain’s assertion of sovereignty, 

aboriginal title and related rights could not, in the absence of statute, enjoy judicial protection, but 

were dependent upon the goodwill of the Crown.  See the dissenting judgment of F.B. Adams J. In 

re The Bed of the Wanganui River, [1955] N.Z.L.R. 419, at 441.  See also Ihaia Weepu, [1956] 

N.Z.L.R. 920  (N.Z.S.C.), where the Court held that fishing rights depended on the sufferance of the 

Crown, as proprietor of the land.  The Court further held that both land and fishing rights depended 

on the power of the Crown, as proprietor, to give effect to the rights, or, where title to the land had 

passed from the Crown, upon the preservation of those rights by statute, see p.925.  Ihaia Weepu 

did not, however, decide what effect the conversion of Maori title into freehold title would have on 

fishing rights, if the customary owners were granted the freehold.  Nonetheless, the case did decide 

that if the Maori owners no longer owned the freehold, they could not continue to exercise their 
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Yet, despite drawing attention to early statutes that recognised the existence of Maori title 

and to later statutes providing for its conversion into freehold title,
72

 North J. concluded 

that, unless provided otherwise, conversion of Maori customary titles abutting the sea 

would result in the loss of the rights to the foreshore, formerly enjoyed by the Maori under 

their customary title.
73

  In other words, regardless of whether the Maori communities were 

entitled to exercise rights over the foreshore in accordance with their land laws, those laws 

would be ignored when issuing the Maori with freehold titles, which would not extend 

beyond the high-water mark.  Therefore, if the Maori applied to the Maori Land Court to 

have their title investigated and converted into a freehold title, they would lose their rights 

to the foreshore, without necessarily realising that this would be a consequence of the 

investigation.  Furthermore, they would have no right to compensation for the loss of those 

rights and no redress in the courts. 

 

Thus, in both Tamihana Korokai and In re The Ninety-Mile Beach, unlike some of the 

earlier cases, courts acknowledged the existence of indigenous land laws underpinning the 

Maori’s aboriginal title.  Yet, despite this acknowledgment, the Maori had no guarantee that 

their laws would be recognised, even by the special court established to investigate their 

title.  The decision in In re The Ninety-Mile Beach confirmed that aboriginal title would 

only enjoy protection to the extent that it was provided for by statute.
74

  As the courts could 

not protect the Maori’s aboriginal title, if they wished to ensure that their title was 

                                                                                                                                                                                 
customary right to fish, see pp.923 and 926.  See also Keepa v. Inspector of Fisheries, [1965] 

N.Z.L.R. 322 [hereinafter Keepa] (N.Z.S.C.), at 327-8. 

72
  In re The Ninety-Mile Beach, supra n.65, at 468-470. 

73
  Ibid., 473-4. 

74
  See McHugh, supra n.24, at 252. 
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protected, they would need to apply to the Maori Land Court, where they risked having 

their rights to certain tracts of land disregarded altogether.  Their only other alternative 

would be to retain their customary title and rely on the Crown to protect it.  They would 

then be dependent upon the goodwill of the Crown, making their right to occupy their land 

very insecure, particularly as their title was very vulnerable to extinguishment and they 

would be prevented from claiming their customary land against the Crown.  Nonetheless, 

while the Maori continued to hold the customary title to their lands, they would have been 

able to observe their land laws.
75

  Despite this, In re The Ninety-Mile Beach is an example 

of the non-recognition approach because, although the existence of Maori land laws was 

acknowledged, it was clear that the common law could not recognise those laws, in the 

absence of statute. 

 

In Australia, the courts did not recognise native title until the High Court decision in Mabo 

[No.2] in 1992.
76

  However, prior to that date, only one case came before the courts in 

which indigenous parties asserted and sought judicial recognition and protection of their 

native title.
77

  The judge deciding the case, Blackburn J., was, nonetheless, influenced by a 

nineteenth century Privy Council decision, Cooper v. Stuart.
78

  Lord Watson, who 

delivered the judgment of the Privy Council, stated that the Colony of New South Wales, 

                                                           
75

  See Kawharu, where he noted that, where the Land Court had not ascertained the title to tracts of 

Maori customary land, they continued to be administered in the traditional Maori manner, supra 

n.10, at 81.  It should be noted, however, that In re The Ninety-Mile Beach has recently been 

overruled in  Ngati Apa, supra n.9, see discussion, infra, at Section 5(3), esp. notes 210-211 and 

accompanying text. 

76
  Supra n.29. 

77
  See Milirrpum, supra n.35. 

78
  (1889) 14 App. Cas. 286 (P.C.), also discussed in Chapter 1.3, supra. 
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when Britain first acquired sovereignty over it, “... consisted of a tract of territory 

practically unoccupied, without settled inhabitants or settled law, at the time when it was 

peacefully annexed to the British dominions”.
79

    In other words, this passage suggests that 

the Privy Council went further than merely refusing to recognise indigenous law and 

actually denied that such law existed.  However, despite its later influence,
80

 Cooper v. 

Stuart cannot, strictly speaking, be regarded as an example of the non-recognition 

approach, because the existence and recognition of indigenous law were not relevant to the 

case.  Thus, the Court was not required to consider evidence of the existence of indigenous 

law, nor was it required to determine whether such law should receive common law 

recognition.  In other words, assertions about the absence of indigenous law were merely 

obiter dicta.  Despite this, Blackburn J. gave these dicta great weight in Milirrpum.
81

 

 

Milirrpum, unlike Cooper v. Stuart, acknowledged the existence of indigenous law, but, 

nonetheless, held that the common law could not recognise communal native title to land in 

the absence of statute.  The plaintiffs in that case sued a mining company and the 

Commonwealth government, asserting that they had the communal native title to a tract of 

land in the Northern Territory, over which the Commonwealth government had granted 

mineral leases.
82

  Blackburn J. found that the plaintiffs had not established, on the balance 

of probabilities, that their predecessors, at the time when Britain acquired sovereignty, had 

                                                           
79

  See Cooper v. Stuart, supra n.78, at 291.  See also 292, where Lord Watson, delivering the 

judgment of the Court, asserted that “[t]here was no land law or tenure existing in the Colony at the 

time of its annexation to the Crown”. 

80
  See Chapter One, supra n.94 and accompanying text. 

81
  Supra n.35. 

82
  See discussion, ibid., 149-151. 
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the same links to the same areas of land as those that were now claimed.
83

 

 

However, he also considered whether the common law of Australia could recognise 

communal native title.  He examined how the lands of indigenous peoples had been treated 

in a number of British colonies
84

 and whether the common law recognised the doctrine of 

communal native title in 1788.
85

 

 

With regard to Australia, he concluded that it was a settled colony
86

 and relied heavily on 

Cooper v. Stuart for this conclusion, a decision which he held to be binding on him.
87

   

Despite the assumption, in Cooper v. Stuart, that New South Wales was a settled colony 

because it had neither laws nor settled inhabitants at the time when the settlers arrived,
88

 it 

was contended that Australia should no longer be treated as a settled colony because the 

finding in Cooper v. Stuart was, in the light of anthropological evidence, historically 

inaccurate.
89

   Blackburn J. dealt with this contention by asserting that: 

... the question is one not of fact but of law.  Whether or not the Australian 

                                                           
83

  Ibid., 183-98, where  Blackburn J. considered and drew inferences from the anthropological 

evidence on this issue and concluded, at 198, that: “I can, in the last resort, do no more than express 

that degree of conviction which all the evidence has left upon my mind, and it is this: that I am not 
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aboriginals living in any part of New South Wales had in 1788 a system of law which 

was beyond the powers of the settlers at that time to perceive or comprehend, it is 

beyond the power of this Court to decide otherwise than that New South Wales came 

into the category of a settled or occupied colony.
90

 

 

He therefore held, with regard to the recognition of communal native title in settled 

colonies such as New South Wales, that: 

... in principle from the moment of the foundation of a settled colony English law, so 

far as it was applicable, applied in the whole of the colony.  English law, as applied in 

England, certainly did not, for obvious reasons, include a rule that communal native 

title had to be respected.  The question whether English law, as applied to a settled 

colony, included, or now includes, a rule that communal native title where proved to 

exist must be recognized, is one which can be answered only by an examination of 

what has happened in the laws of the various places where English law has been 

applied. I have examined carefully the laws of various jurisdictions which have been 

put before me in considerable detail by counsel in this case, and, as I have already 

shown, in my opinion no doctrine of communal native title has any place in any of 

them, except under express statutory provisions.  I must inevitably therefore come to 

the conclusion that the doctrine does not form, and never has formed, part of the law 

of any part of Australia.
91

 

 

He concluded, with regard to the doctrine of communal native title, that it was not 

supported by authority and that indigenous land rights required recognition, either by 

statute or by executive policy.
92

 

 

He did not, however, deny that the native title claimants had a body of law.  With regard to 

the laws of the indigenous communities that the plaintiffs represented, he found that: 

… I am very clearly of opinion, upon the evidence, that the social rules and customs 

of the plaintiffs cannot possibly be dismissed as lying on the other side of an 

unbridgeable gulf.  The evidence shows a subtle and elaborate system highly adapted 

to the country in which the people led their lives, which provided a stable order of 
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society and was remarkably free from the vagaries of personal whim or influence.  If 

ever a system could be called “a government of laws, and not of men”, it is that 

shown in the evidence before me.
93

 

 

He also found that that the system of law was recognised as obligatory by the members of a 

community which was, in principle, a definable community.
94

  He rejected the defendants’ 

contention that there was no law and dealt with the points that they raised, concluding that: 

In my opinion, the arguments put to me do not justify the refusal to recognize the 

system proved by the plaintiffs in evidence as a system of law.  Great as they are, the 

differences between that system and our system are, for the purposes in hand, 

differences of degree.  I hold that I must recognize the system revealed by the 

evidence as a system of law.
95

 

 

Thus, although this conclusion would not necessarily lead to common law recognition of 

indigenous law, Blackburn J. did acknowledge that the indigenous plaintiffs had a system 

of law.  Milirrpum is a case in which the Court held that the common law was incapable of 

recognising native title.  However, despite Blackburn J.'s reliance on Cooper v. Stuart, it is 

not a case in which the Court denied the existence of indigenous law. 

 

In the cases discussed in this section, the courts have refused to recognise indigenous land 

laws, in the absence of statute.  This has either been because the courts have refused to 

acknowledge the existence of indigenous law, or because statutory provisions have 

precluded courts from recognising indigenous law, or, in the case of Milirrpum, because the 

Court regarded the common law as incapable of recognising indigenous land rights, in the 

absence of statute.  Nonetheless, at least so far as the New Zealand courts were concerned, 
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until their land rights were extinguished, the Maori could continue to occupy their 

customary land and exercise their land law.  However, until converted into freehold title, 

their land rights were very vulnerable to extinguishment. 

 

(4) The Nature of Indigenous Land Rights 

In the cases discussed in this section, the courts have not agreed about the characterisation 

of the indigenous land rights.  The Court in Wi Parata characterised those rights as a “right 

of occupancy”.
96

  This approach seems also to have been taken in Hohepa Wi Neera, 

where, again, the aboriginal title was described as a right of occupancy and Stout C.J. held 

that it was founded on force, rather than law.
97

 

 

In Tamihana Korokai, the Court regarded the Maori as holding their land in accordance 

with their customs.
98

  The courts were perhaps not able to recognise those customs.
99

  

Nonetheless, the judges acknowledged that indigenous land laws existed and that they 

underpinned the Maori’s aboriginal title.  The acknowledgment that Maori held their land 

in accordance with their customs may have made very little difference to the recognition 

and protection of the Maori’s aboriginal title, but it did reveal a change in its 

characterisation.  This characterisation of aboriginal title was reiterated by North J. in In re 

The Ninety-Mile Beach.
100

  He made it clear, however, that this right was originally subject 

                                                           
96

  See Wi Parata, supra n.45, at 78. 

97
  See Hopeha Wi Neera, supra n.48, at 665. 

98
  See Tamihana Korokai, supra n.57, at 349 and 357. 

99
  See supra n.59 and accompanying text. 

100
  See In re The Ninety-Mile Beach, supra n.65, esp. at 467 and 470. 



305 
 

to the “grace and favour” of the Crown and required statutory recognition of Maori land 

rights.
101

  However, the other judgment, that of T.A. Gresson J., characterised aboriginal 

title in a way that seems to have fallen between the definition preferred by North J. and that 

adopted by Prendergast C.J.
102

  In other words, it was a right of occupancy to which certain 

customs applied. 

 

Thus, the cases discussed in this section reveal that the New Zealand courts differed in their 

view of aboriginal title, with some regarding it, solely as a right to occupy the land and 

others regarding it as a right to occupy land in accordance with indigenous laws.  It would 

appear that this right did not enjoy the protection of the courts or, at least, that the courts 

could not protect it against the Crown.  However, the Maori Land Court could convert 

aboriginal title into Maori freehold title, which could, in turn, receive judicial protection.  

Thus, the characterisation of aboriginal title, in these New Zealand cases, depended on 

whether the courts acknowledged the existence of Maori laws.  Where their existence was 

acknowledged, the Maori were regarded as holding their land in accordance with those 

laws.  Where the existence of Maori laws was denied, the title of the Maori was 

characterised merely as a right of occupancy. 

 

Blackburn J., in Milirrpum, also had to consider the nature of the plaintiffs’ relationship 

with their land.  He considered whether their relationship with their land should be 
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described as proprietary.
103

  With regard to the plaintiffs’ evidence, he concluded that: 

The evidence seems to me to show that the aboriginals have a more cogent feeling of 

obligation to the land than of ownership of it.  It is dangerous to attempt to express a 

matter so subtle and difficult by a mere aphorism, but it seems easier, on the 

evidence, to say that the clan belongs to the land than that the land belongs to the 

clan.
104

 

 

With regard to whether their rights to land could be described as a proprietary interest, he 

held that: 

I think this problem has to be solved by considering the substance of proprietary 

interests rather than their outward indicia.  I think that property, in its many forms, 

generally implies the right to use or enjoy, the right to exclude others, and the right to 

alienate.  I do not say that all these rights must co-exist before there can be a 

proprietary interest, or deny that each of them may be subject to qualifications.  But 

by this standard I do not think that I can characterize the relationship of the clan to the 

land as proprietary.
105

 

 

He then explained why, in his view, the plaintiffs' relationship with their land was not a 

proprietary one.  He reached this conclusion because, according to his interpretation of the 

evidence, the plaintiffs could not be regarded as having the right to use or enjoy the land, 

exclude others from it, or alienate it.
106

  He therefore held that: 

In my opinion, therefore, there is so little resemblance between property, as our law, 

or what I know of any other law, understands that term, and the claims of the 

plaintiffs for their clans, that I must hold that these claims are not in the nature of 

proprietary interests.
107
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(5) Summary 

This section illustrates that courts have, on occasion, refused to recognise and protect 

indigenous rights to land or the laws that prescribed those rights.  In some instances, 

including Wi Parata, this appears to have been due, at least in part, to a refusal by the 

courts to acknowledge the existence of indigenous laws.  In the more recent cases, courts 

have been more willing to acknowledge that the indigenous peoples had land laws.  

However, though acknowledging their existence, the courts have not been prepared to 

recognise or accommodate the laws themselves.  This may have stemmed from a perception 

that, in the absence of statute, the courts could not recognise indigenous laws.  Nonetheless, 

in the New Zealand context, a more likely explanation may have been that statutory 

provisions prevented the Maori from claiming their customary land against the Crown.  

Yet, although the courts did not recognise indigenous land laws, until they were 

extinguished, the Maori could continue to enjoy their customary title and the land laws 

underpinning it. 

 

4. The Accommodation Approach 

(1) Features 

This section looks at cases that have accommodated indigenous land laws.  However, 

unlike the accommodation approach in family and criminal law, where courts have either 

sought to give some effect to or to take into account indigenous laws, courts 

accommodating land laws may not be aware that the consequence of their decision is that 

those laws are accommodated.  Nevertheless, by recognising that indigenous communities 

have a right to occupy their traditionally held land, the courts enable them to continue to 

observe their land laws and to hold their lands in accordance with those laws.  Indeed, it has 
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been argued that any society in occupation of land would require laws prescribing how the 

land should be used.  Toohey J., for instance, asserted that: 

… an inquiry into the kind of society from which rights and duties emanate is 

irrelevant to the existence of title, because it is inconceivable that indigenous 

inhabitants in occupation of land did not have a system by which land was utilized 

in a way determined by that society.
108

 

 

It may be suggested that the accommodation approach, discussed in this section, could be 

characterised as recognition because of the acknowledgment of the existence of a society or 

community in occupation of land.  However, the cases do not discuss the recognition of 

specific laws.  Mere acknowledgment of the existence of laws or of a legal system does not 

amount to recognition of laws.
109

  It would therefore be inappropriate to regard the cases 

discussed in this section as examples of the recognition approach. 

  

In recognising a right to occupy the land, courts may not have acknowledged the existence 

of indigenous laws and may not have intended to accommodate them. I have, therefore, 

referred to this type of accommodation as de facto accommodation.
110

  In discussing the 

cases that have accommodated indigenous laws, I shall first identify the features that they 

share.  I shall then look at judgments that have not given much consideration to the 

importance of indigenous land laws in establishing aboriginal title and that have not 

discussed whether those laws could receive judicial recognition.  The cases in question 

either did not mention indigenous land laws, or acknowledged their existence, without 

giving them much weight.  Having discussed the approach adopted in these judgments, I 
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shall consider how they have characterised aboriginal title. 

 

The cases discussed in this section share two features.  Firstly, for the most part, they have 

focussed on aboriginal title as a right to occupy land.  Secondly, they have not regarded 

indigenous laws as significant in proving aboriginal title.  Apart from these two shared 

features, the cases differ in many respects.  Yet, despite the differences, the views about the 

relevance of indigenous land law for defining and proving aboriginal title are similar. 

 

(2) De Facto Accommodation 

The cases discussed in the previous section alluded to Maori laws, often referred to as 

“Maori customs”, though courts disagreed about whether those customs existed.  In some 

cases, however, courts have focussed exclusively on aboriginal title as a right to occupy the 

land and have been silent about the existence of indigenous land laws.  Nonetheless, by 

recognising the right of indigenous communities to occupy their land, the courts have 

enabled them to continue to exercise their laws.  Thus, because the effect of this approach 

has been to allow those laws to continue, I shall, as mentioned earlier, refer to this type of 

accommodation as de facto accommodation.111
 

 

An example of this approach can be found in Calder v. Attorney-General for British 

Columbia,
112

 where the Supreme Court of Canada, by a majority of four to three, dismissed 
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the plaintiffs’ aboriginal title claim on a technicality.
113

  Two main judgments were 

delivered, each supported by three judges.  Hall J., who delivered the dissenting judgment, 

Spence and Laskin JJ. concurring, made the point that “the Nishgas in fact are and were 

from time immemorial a distinctive cultural entity with concepts of ownership indigenous 

to their culture and capable of articulation under the common law”.
114

  This passage did not 

specifically refer to the laws of the Nishga, but it certainly did not deny that such laws 

existed.  Indeed, if an explanation were needed for Hall J.’s failure to mention their laws, it 

may be found in the following passage, in which he expressed the view that: 

The exact nature and extent of the Indian right or title does not need to be precisely 

stated in this litigation.  The issue here is whether any right or title the Indians 

possess as occupants of the land from time immemorial has been extinguished ….  

The precise nature and value of that right or title would, of course, be most relevant 

in any litigation that might follow extinguishment in the future because in such an 

event, according to common law, the expropriation of private rights by the 

Government under the prerogative necessitates the payment of compensation.
115

 

 

In other words, one reason why he may not have referred to the land laws of the Nishga 

was that they were not particularly relevant to the case before the Court.  Yet, although this 

may have been part of the explanation, he seems to have been unclear about the nature of 

aboriginal title, which he described as: 

… in the nature of an equitable title or interest, … a usufructuary right and a right to 

occupy the lands and to enjoy the fruits of the soil, the forest and of the rivers and 

streams which does not in any way deny the Crown’s paramount title as it is 

recognized by the law of nations.
116
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Hall J. seems to have regarded aboriginal title as a right to use and occupy the land.  He did 

not mention indigenous land laws.  However, by referring to the need to prove the exact 

nature of aboriginal title in cases involving claims for compensation, he arguably left it 

open for the courts, in later cases, to place greater emphasis on and even perhaps recognise 

indigenous land laws.
117

  Thus, according to Hall J., aboriginal title, though perhaps no 

more than a right to use, enjoy and occupy the land, was entitled to judicial recognition and 

protection.
118

 

 

A similar focus on aboriginal title as a right of occupation can be found in Hamlet of Baker 

Lake v. Minister of Indian Affairs and Northern Development.
119

  Although Mahoney J., 

who delivered the judgment, found that the courts had not defined the term “aboriginal 

title”, he regarded it as a non-proprietary right to occupy the land.
120

  He also laid down the 

elements that claimants were required to prove, to have their title recognised at common 

law.  The elements in question were: 
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That they and their ancestors were members of an organized society. 

 

That the organized society occupied the specific territory over which they asserted 

the aboriginal title. 

 

That the occupation was to the exclusion of other organized societies. 

 

That the occupation was an established fact at the time when sovereignty was 

asserted by England.
121

 

 

Although Mahoney J. placed considerable emphasis on proof that the aboriginal title 

claimants were part of an organised society,
122

 as in Calder, the emphasis was on 

occupation of land and not on occupation in accordance with indigenous laws.  On the other 

hand, he acknowledged that indigenous laws might exist, as the following passage reveals: 

The presence in Rupert’s Land of aboriginal inhabitants with aboriginal property 

rights was contemplated.  The Charter did not purport to supersede with English 

law, the laws by which the aborigines governed themselves, nor did it authorize the 

company to legislate in respect of aborigines nor to adjudicate in respect of them or 

their laws.
123

 

 

He also quoted a passage from Worcester v. Georgia, which referred to the fact that 

indigenous communities had their own institutions and governed themselves by their own 

laws.
124

  Certainly, evidence of indigenous laws might assist claimants of aboriginal title in 

proving some of the elements of their title.  However, Mahoney J.'s main emphasis was on 

aboriginal title as a right to occupy the land and he did not require indigenous communities 

to prove their land laws.  He made no reference to the plaintiffs’ laws and did not even 

                                                           
121

  Ibid., 542.  See also discussion of these elements, ibid., 542-7.  The four elements and the 

reasons for requiring the plaintiffs to prove them are discussed in Bickenbach, supra n.119, at 235-

7. 

122
  See Baker Lake, supra n.119, at 542. 

123
  Ibid., 548. 

124
  (1832) 6 Pet. 515, at 542.  Quoted in Baker Lake, at p.542. 



313 
 

suggest that it might be desirable to prove them.  On the contrary, he explained that: 

It is apparent that the relative sophistication of the organization of any society will 

be a function of the needs of its members, the demands they make of it.  While the 

existence of an organized society is a prerequisite to the existence of an aboriginal 

title, there appears no valid reason to demand proof of the existence of a society 

more elaborately structured than is necessary to demonstrate that there existed 

among the aborigines a recognition of the claimed rights, sufficiently defined to 

permit their recognition by the common law upon its advent in the territory.
125

 

 

With regard to the plaintiffs, he held that: 

The fact is that the aboriginal Inuit had an organized society.  It was not a society 

with very elaborate institutions but it was a society organized to exploit the 

resources available on the barrens and essential to sustain human life there.  That 

was about all they could do: hunt and fish and survive.  The aboriginal title asserted 

here encompasses only the right to hunt and fish as their ancestors did.
126

 

 

Though Mahoney J. seems to have accepted that indigenous land laws existed and his 

judgment may even be taken to have implied that proof of some laws might be relevant to 

proof of aboriginal title, proof of indigenous laws was clearly not essential.  Indeed, as he 

scarcely referred to indigenous laws, he may not even have regarded proof of those laws as 

particularly helpful.  However, aboriginal title, as recognised in this case, was a fairly 

limited right, partly because it was not regarded as a proprietary right in the land
127

 and 

partly because Mahoney J. found that the aboriginal title that had been proved only 

included limited rights.
128

  The finding that the rights encompassed in the aboriginal title 

were limited was important, because it resulted in his conclusion that the plaintiffs did not 
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have the surface rights to their land.
129

  It is not clear whether Mahoney J.’s finding that 

aboriginal title could not be a proprietary right would have precluded indigenous 

communities from claiming other rights.  Furthermore, it is uncertain whether proof that 

indigenous claimants had used the land in other ways would have enabled the courts to 

recognise that the aboriginal title encompassed a wider range of rights.
130

 

 

In both Calder and Baker Lake, the courts recognised the right of indigenous communities 

to continue to occupy their land after Britain’s assertion of sovereignty.  Thus, these 

communities would be free, presumably, to observe at least some of their land laws.  

Furthermore, these cases did not deny the existence of such land laws and Mahoney J., 

though he did not refer to the laws of the plaintiffs, acknowledged, in general terms, the 

possibility that indigenous laws did exist.  However, evidence of those laws, though 

perhaps relevant as evidence of aboriginal title, was not necessary to prove aboriginal title.  

It is also unclear whether either Hall J. or Mahoney J. would have recognised and given 

effect to particular aspects of indigenous law.  Toohey J.’s approach in Mabo [No.2], 

though very similar to that of Hall J. in Calder and Mahoney J. in Baker Lake, assumed that 

the holders of aboriginal title observed their land laws.  Yet, he placed very little emphasis 

on those laws.  Thus, as with the judgments of Hall J. and Mahoney J., it is unclear whether 

Toohey J. would have recognised and enforced particular aspects of indigenous land law. 

 

As noted earlier, Toohey J. assumed that a community in occupation of land would have 
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laws governing land use.
131

  He also suggested that indigenous land laws underpinned 

aboriginal title, pointing out that “the specific nature of such a title can be understood only 

by reference to the traditional system of rules”.
132

  Thus, if it were necessary to understand 

the particular aboriginal title being claimed, it would be open to the courts to examine the 

indigenous laws underpinning it.  Yet, despite acknowledging the existence of indigenous 

law and its possible relevance in certain circumstances, Toohey J. regarded proof of 

occupation of the land as the key requirement in proving aboriginal title.  In the following 

passage, he emphasised the importance of occupation of land for proving aboriginal title 

and distinguished occupation of land from mere presence on the land, explaining that: 

Presence would be insufficient to establish title if it was coincidental only or truly 

random, having no connexion with or meaning in relation to a society’s economic, 

cultural or religious life.  It is presence amounting to occupancy which is the 

foundation of the title and which attracts protection, and it is that which must be 

proved to establish title.
133

 

 

Regarding the requirements that a society in occupation of the land must meet, he held that: 

There must, of course, be a society sufficiently organized to create and sustain 

rights and duties, but there is no separate requirement to prove the kind of society, 

beyond proof that presence on land was part of a functioning system.
134
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Toohey J. required the claimants of aboriginal title to prove occupation, but not indigenous 

land laws.  However, he recognised that there might be circumstances in which courts 

might be unable to recognise the aboriginal title.  He pointed out that this would arise “if it 

can be said that the rules or practices governing … [the] society were so capricious and 

their application so inconsistent as to indicate that the … people’s presence … was 

coincidental and random”.
135

 

 

By recognising the aboriginal right to occupy the land, Toohey J. enabled indigenous laws 

to be accommodated.  Yet, he also acknowledged the existence of those laws and, though it 

was not necessary to prove them, his judgment implied that they might be relevant in 

certain circumstances.  Furthermore, evidence of capricious laws or laws sanctioning 

violence could preclude courts from recognising aboriginal title.  From the above, it can be 

speculated that Toohey J. took the view that the common law recognised and protected the 

right of indigenous communities to occupy their land, on the assumption that occupation of 

land required a body of laws governing how the land should be used.  Those land laws did 

not need to be clear and precise, in order for the aboriginal title to receive common law 

recognition
136

 and there was no requirement to prove them.  However, the common law 

would not recognise the aboriginal title if the evidence revealed that the laws underpinning 

the title were capricious, violent or repressive.  Thus, indigenous land laws were of some 

importance, albeit indirectly, to the recognition of aboriginal title.  Although Toohey J. did 

not require proof of the indigenous laws underpinning aboriginal title and was prepared to 

assume their existence where an indigenous community could prove that it occupied the 
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land, it should be noted that, in this respect, his judgment was a minority judgment and 

other judges in Mabo [No.2] placed greater weight on the significance of indigenous law in 

exercising and proving native title.
137

 

 

In Toohey J.’s judgment, as in those of Hall J. and Mahoney J., it was recognised that 

indigenous communities had a right to occupy their land.
138

  By recognising that right, they 

tacitly accommodated the land laws that governed the occupation and use of the land.  

Whether they would, in any circumstances, recognise and give force to those laws is less 

clear.  Toohey J.’s judgment implied that this might be possible.  He accepted the existence 

of indigenous laws.  Their existence was not explicitly acknowledged in the judgments of 

Hall J. and Mahoney J., though it was perhaps implied by Mahoney J.  It is therefore 

unclear whether Hall J. and Mahoney J. would have recognised and given effect to 

indigenous land laws, or whether they regarded occupation alone as capable of receiving 

common law recognition.  Toohey J., on the other hand, may have required claimants of 

aboriginal title to show that a system of laws existed.
139

  Nonetheless, he required proof of 

occupation, rather than proof of laws. 

 

In the next section, in contrast, cases will be discussed in which courts regarded aboriginal 
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  See Noel Pearson, “The Concept of Native Title at Common Law”, in G. Yunupingu (ed.), Our 

Land is Our Life (St. Lucia: University of Queensland Press, 1997) 150, at 152-3.  He made the 

point that Toohey J.’s judgment, like those in the Canadian courts, emphasised occupation of land 

when dealing with native title.  He also contrasted Toohey J.’s judgment with the other judgments 

in Mabo [No.2] that regarded the existence of indigenous laws as the foundation of native title. 

139
  See supra n.29, at 187. 
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title as a right to use and occupy land in accordance with indigenous laws and where they 

required evidence of those laws, in order to prove aboriginal title.  Before discussing these 

cases, however, I shall look at how courts in the cases discussed in this section have 

characterised aboriginal title. 

 

(3) The Nature of Aboriginal Title 

It may have been thought that, as the judgments discussed in this section took a similar 

approach to indigenous law, the judges would have expressed similar views about the 

nature of aboriginal title.  However, this has not been the case.  In Calder, the Court had 

difficulty characterising the aboriginal title.
140

  Thus, Hall J., when describing the 

aboriginal title claimed by the Nishga, held that it was not a claim to the fee simple.
141

  It 

was, however, not clear whether he regarded aboriginal title as merely a right to use and 

enjoy the land, or as a right in the land itself.  Indeed, he may have taken the view that it 

                                                           
140

  This was partly due to an earlier case, St. Catherine’s Milling and Lumber Company v. The 

Queen, (1889) 14 App. Cas. 46 [hereinafter St. Catherine’s Case] (P.C.).  The case concerned a 

land dispute between the Dominion of Canada and the Province of Ontario, pp.52-3.  The nature of 

aboriginal title was only relevant because the land in dispute had formerly been occupied by an 

indigenous community, who had surrendered the land to the Crown by treaty, pp.51-2.  

Determination of the dispute, therefore, depended on the nature of the interest that the indigenous 

community had surrendered.  Yet, despite the implications of this case for the land rights of 

indigenous peoples, neither they nor their interests were represented.  Lord Watson, delivering the 

judgment of the Privy Council, held that “the tenure of the Indians was, a personal and usufructuary 

right, dependent upon the good will of the Sovereign”, p.54.  Thus, according to Lord Watson, the 

indigenous peoples only enjoyed land owned by the Crown.  The Privy Council reached the same 

conclusion about the nature of aboriginal title more than thirty years later, in Attorney-General for 

Quebec v. Attorney-General for Canada, (1921) 1 A.C. 401(P.C.).  In that case, at p.406 and 

pp.409-410, the Privy Council approved the definition of the rights to land of both the aboriginal 

title-holders and the Crown, as set out in the St. Catherine’s Case.  However, McHugh argued that 

it was a proprietary right, explaining that the reference in St. Catherine’s Case to a “personal and 

usufructuary right” referred only to its inalienability and did not preclude it from being a proprietary 

right, supra n.24, at 258-9. 

141
  See Calder, supra n.112, at 173. 
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was unnecessary to reach a firm conclusion on this point, in the case before him.
142

 

Mahoney J. did reach a firm conclusion on this, in Baker Lake.
143

  He held that it was not a 

proprietary right, pointing out that: 

If the aboriginal title that arose in Rupert’s Land independent of the Royal 

Proclamation were a proprietary right then it would necessarily have been 

extinguished by the Royal Charter of May 2, 1670, which granted the Hudson’s Bay 

Company ownership of the entire colony.  Their aboriginal title does not make the 

Inuit “holders of surface rights” for the purposes of the section.
144

 

 

Thus, the focus on occupation, as the foundation of aboriginal title, does not determine 

whether the holders of aboriginal title have a right in their land, or merely a right to occupy, 

use and enjoy the land.  Whether the courts characterise this right as proprietary often 

depends on their views about the nature of the Crown’s radical title and its relationship with 

the aboriginal title. 

                                                           
142

  Ibid.  Similar uncertainty about whether aboriginal title was a proprietary right can be found in 

Toohey J.’s judgment in Mabo [No.2], supra n.29, at 188.  He held that it was unnecessary to 

determine whether aboriginal title was a proprietary right, in order to prove its existence, see Mabo 

[No.2], supra n.29, at 187-8.  Judson J. also found it difficult to define the nature and extent of 

aboriginal title and questioned its characterisation in earlier cases as a “personal or usufructuary 

right”, ibid., 156.  However, he was clear that aboriginal title was not a property right, but merely a 

right of occupancy that the Crown could terminate, without any legal obligation to pay 

compensation, ibid., 167.  This right of occupancy was dependent on the goodwill of the Crown, 

ibid., 156.  As he made no reference to the existence of indigenous land laws, his characterisation of 

aboriginal title was similar to that in Wi Parata, supra n.45. 

143
  It has already been noted that he held that aboriginal title had not been defined by the courts, see 

Baker Lake, supra n.119, at 558. 

144
  Ibid., 558.  Mahoney J. likened the Hudson’s Bay Company’s title to Rupert’s Land to the 

radical title of the Crown, ibid., 549 and though he seems to have regarded it as impossible for a 

proprietary aboriginal title to co-exist with a title akin to the radical title, this view was not shared 

by the majority of the Supreme Court of Canada in Guerin v. The Queen, (1985) 13 D.L.R. (4
th
) 321 

[hereinafter Guerin] (S.C.C.).  In that case, the Supreme Court of Canada, by a majority of seven to 

one, held that indigenous communities had a proprietary right in their land, see the judgment of 

Dickson J. (Beetz, Chouinard and Lamer JJ. concurring) in Guerin, at 339 and Wilson J. (Ritchie 

and MacIntyre JJ. concurring) in Guerin, at 357.  However, Estey J. regarded the right of 

indigenous communities to their land as a personal, usufructuary right, see Guerin, at 346-7. 
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(4) Summary 

The judgments discussed in this section would enable indigenous laws to be 

accommodated.  However, judicial attitudes to indigenous laws have varied.  For instance, 

in Calder, indigenous laws were not explicitly mentioned, while Toohey J. was of the view 

that the fact of occupation by an indigenous community was, in itself, evidence that the 

community held its land in accordance with its own laws.  Nonetheless, the judgments also 

acknowledged that indigenous communities had a right to occupy their land.  Therefore, 

whilst in occupation of their land, indigenous communities could continue to observe their 

own laws.  Thus, by recognising a right to occupy the land, courts have accommodated the 

indigenous laws governing that occupation.  In other words, this section reveals that it is 

possible for the courts to protect indigenous laws without doing so explicitly and even 

without acknowledging the existence of those laws.  Therefore, just as judicial recognition 

does not always ensure effective protection of indigenous laws, judicial protection of those 

laws does not necessarily require explicit recognition.  By protecting rights to use and 

occupy the land, the courts have tacitly recognised the right to occupy in accordance with 

indigenous laws, or at least, have enabled those laws to continue to operate. 

 

The courts also differed about the nature of the aboriginal title.  For instance, some judges 

regarded it as a right in the land itself, while others treated it as merely a right to use and 

enjoy the land.  Those who treated it merely as a right to use and enjoy the land, regarded 

the Crown as the owner of the land.  This section has referred to judgments from Australia 

and Canada.  The next section, which looks at cases in which indigenous land laws are 

recognised, but where proof of those laws  is required, mainly focuses on decisions of 

Australian courts. 



321 
 

5. The Recognition Approach and the Laws Underpinning Native Title 

In the judgments discussed in the previous section, indigenous laws were not regarded as 

particularly important in proving aboriginal title.  In contrast, this section will examine 

cases in which the courts have suggested that they would recognise and enforce indigenous 

land laws.  Indeed, some of the cases have even gone further and have suggested that, in 

order to prove native title,
145

 indigenous communities would be required to adduce 

evidence of the laws underpinning the incidents of native title.  However, far from ensuring 

that indigenous laws and cultures are respected, the result has been to place a very heavy 

burden of proof on native title claimants.  Furthermore, the leading judgment of Brennan J. 

in Mabo [No.2],
146

 which has been relied on to support imposing this heavy burden of 

proof, may not, unequivocally, support such an interpretation.  After identifying the 

features of the recognition approach in land law, this section will look at the approach to 

indigenous land laws found in Brennan J.’s judgment and will then consider how this 

approach has developed in later native title cases.  These later cases did not merely look to 

the judgment of Brennan J., but also considered the terms of the Native Title Act, 1993 

(Cth.), enacted following the Mabo [No.2] decision, as  well as the Native Title Amendment 

Act, 1998 (Cth.), enacted following the decision in Wik Peoples.
147

  The Act will therefore 

be referred to where it is relevant to do so.  The approach in the Australian cases will then 

be compared with that adopted in a recent New Zealand case.
148

  Finally, the approach of 

the Australian courts to the definition and nature of native title will be discussed. 

                                                           
145

  It should be noted that Australian courts usually use the term “native title” in preference to the 

term “aboriginal title”, supra n.1. 

146
  See Mabo [No.2], supra n.29, at 16-76. 

147
  (1996) 141 A.L.R. 129 (Aust. H.C.). 

148
  See Ngati Apa, [2003] 3 N.Z.L.R. 643 (N.Z.C.A.). 
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(1) Features 

The recognition approach has been identified in the areas of family law and land law.  As 

with family law, it would appear that the courts adopting the recognition approach in land 

law are prepared to recognise and enforce aspects of indigenous law.  However, there have 

been no cases in which courts have merely been asked to enforce an aspect of indigenous 

law, rather than a claim to native title or particular native title rights.  Therefore, how this 

would work in practice remains unclear.  One significant difference between the application 

of the recognition approach in family and land law is that the courts recognising land law 

are not seeking any analogy with aspects of common and statute law.  In contrast, where the 

recognition approach has been applied in family law, the family relationships must be 

sufficiently analogous to relationships prescribed by common and statute law if they are to 

receive recognition.  A third feature of this approach is that courts do not merely recognise 

indigenous laws, they require proof of those laws in order to recognise claims to native 

title.  There was some uncertainty in the cases about whether claimants were required to 

prove the laws underpinning the incidents of native title or merely the existence of a body 

of law.  However, it would appear that the former approach is now the accepted approach in 

Australian courts. 

 

Finally, although the majority of judges now seem to regard native title as a bundle of 

rights in relation to the land, this view is not unanimous.  Thus, some judges regard native 

title as a right in the land, on which other, related rights depend.  Nonetheless, all of the 

judges appear to agree that the nature of native title, whether personal or proprietary, 

depends on the native title rights exercised by the title-holders.  Thus, native title, though 

recognised by the common law, is determined by the rights that the native title-holders 
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exercise over their land and the laws governing those rights. 

 

(2) Brennan J.’s Judgment in Mabo [No.2] 

Brennan J. clearly regarded indigenous laws and customs as important to native title.  In 

considering the source of native title, he held that: 

Native title has its origin in and is given its content by the traditional laws 

acknowledged by and the traditional customs observed by the indigenous 

inhabitants of a territory.  The nature and incidents of native title must be 

ascertained as a matter of fact by reference to those laws and customs.
149

 

 

Moreover, these laws and customs governed a wide range of issues relating to how and by 

whom the land was used.  Brennan J. also held that the rights enjoyed under the native title 

were eligible to receive protection by means of legal or equitable remedies, as appropriate 

to the rights in question.  He explained that: 

… native title, being recognized by the common law (though not as a common law 

tenure), may be protected by such legal or equitable remedies as are appropriate to 

the particular rights and interests established by the evidence, whether proprietary or 

personal and usufructuary in nature and whether possessed by a community, a group 

or an individual.  The incidents of a particular native title relating to inheritance, the 

transmission or acquisition of rights and interests on death or marriage, the transfer 

of rights and interests in land and the grouping of persons to possess rights and 

interests in land are matters to be determined by the laws and customs of the 

indigenous inhabitants, provided those laws and customs are not so repugnant to 

natural justice, equity and good conscience that judicial sanctions under the new 

regime must be withheld.
150

 

 

As well as suggesting that native title might encompass a wide range of rights, this passage 

emphasised the importance of indigenous laws, by drawing attention to the fact that they 

governed every aspect of native title.  Indeed, according to this passage, native title was 

linked to a wide range of legal issues, including issues relating to marriage and succession.  

                                                           
149

  See Mabo [No.2], supra n.29, at 58.  See also p.57. 

150
  Ibid., 61.  See also p.70, ibid. 
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Brennan J. regarded indigenous laws as so important that, if a community in occupation of 

land no longer observed them, the community would no longer be entitled to claim native 

title.  He held that: 

… when the tide of history has washed away any real acknowledgment of 

traditional law and any real observance of traditional customs, the foundation of 

native title has disappeared.  A native title which has ceased with the abandoning of 

laws and customs based on tradition cannot be revived for contemporary 

recognition.
151

 

 

The passages quoted from Brennan J.’s judgment demonstrate that he placed a significant 

emphasis on indigenous laws, in contrast to the judgments discussed in the previous 

section.  The reference to indigenous laws determining the incidents of native title and the 

finding that a community would be precluded from claiming native title if it no longer 

observed those laws, suggest that proof of indigenous land laws is essential for 

communities claiming native title.  The passages quoted above even give the impression 

that detailed proof of the laws underpinning native title may be required. 

 

However, it is possible that the burden that he intended to place on the claimants of native 

title, with regard to proof of their laws, was not as demanding as those passages imply.
152

  

                                                           
151

  Ibid., 60. 

152
  See Kent McNeil, “The Relevance of Traditional Laws and Customs to the Existence and 

Content of Native Title at Common Law”, in Kent McNeil, Emerging Justice?  Essays on 

Indigenous Rights in Canada and Australia (Saskatoon: University of Saskatchewan, Native Law 

Centre, 2001) 416, at 418-23, 431-4, 437-9 and 458-460, in which he argued that, where the 

claimants had exclusive occupation of land, Brennan J. merely required proof of the existence of a 

system of indigenous laws.  McNeil supported this contention by pointing out that Brennan J. had 

found that the Meriam People had exclusive rights to possess, occupy, use and enjoy most of the 

land on the island of Mer, despite the fact that their laws in relation to land had not been proved 

with precision.  From his examination of Mabo [No.2], supra n.29 and Wik Peoples, supra n.147, 

McNeil expressed the view that, where a community did not occupy their land to the exclusion of 

all others, but merely enjoyed specific, limited rights in relation to the land, indigenous laws might 

be relevant, see pp.422-5.  He referred to later cases, which emphasised the need to prove traditional 
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This may be indicated by the fact that he qualified his statement that: 

Australian law can protect the interests of members of an indigenous clan or group, 

… only in conformity with the traditional laws and customs of the people to whom 

the clan or group belongs and only where members of the clan or group 

acknowledge those laws and observe those customs (so far as it is practicable to do 

so).
153

 

 

In other words, Brennan J. recognised that it might not be practicable or possible for 

indigenous communities to observe every aspect of their indigenous land laws.  A further 

indication that he may not have intended to require native title claimants to prove their laws 

in detail was his acknowledgment of the potential difficulties of proving native title.
154

  It 

may have been a recognition of those difficulties that led him to imply that courts did not 

require indigenous laws to be proved with precision.  On this point he concluded that: 

Whatever be the precision of Meriam laws and customs with respect to land, there is 

abundant evidence that land was traditionally occupied by individuals or family 

groups and that contemporary rights and interests are capable of being established 

with sufficient precision to attract declaratory or other relief.
155

 

 

                                                                                                                                                                                 
laws and customs, even where the community was in exclusive occupation and argued that the 

courts had misinterpreted Brennan J.’s approach, see p.418.  See discussion of relevant cases, 

pp.433-463.  See also Richard Bartlett, “The Mabo Decision” (1993) 1(3) Australian Property Law 

Journal 236, at 247-8 and 251-2, where he took the view that, following Mabo [No.2], indigenous 

communities claiming native title would not be required to prove the laws underpinning their title, 

but would merely be required to prove that they occupied their land in accordance with a system of 

laws and customs.  Cf. Garth Nettheim, “Mabo and Legal Pluralism: The Australian Aboriginal 

Justice Experience”, in Kayleen M. Hazelhurst (ed.), Legal Pluralism in the Colonial Legacy: 

Indigenous Experiences of Justice in Canada, Australia and New Zealand (Aldershot, England: 

Avebury, 1995) 103, at 109, where he suggested that the role of indigenous laws in determining the 

existence and nature of native title might be quite significant.  See also the discussion of this issue 

in T.A. Gray, “The Myths of Mabo”, in Essays on the Mabo Decision (Sydney: The Law Book 

Company, 1993) 148. 

153
  See Mabo [No.2], supra n.29, at 60. 

154
  Ibid., 58. 

155
  Ibid., 62. 
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The fact that he was uncertain about the precision of those laws suggests that the laws 

determining the rights and incidents of the native title had not been established in detail. 

 

Finally, Brennan J.’s assertion that the common law could protect the rights and interests of 

native title-holders by referring to their laws
156

 does not necessarily mean that he required 

proof of those laws, in order to uphold a claim to native title.  Rather, he may have been 

referring to the requirements placed on individual title-holders, in the event of land disputes 

within the indigenous community.  Indeed, Brennan J.’s discussion of the judicial approach 

to resolving such land disputes makes it clear that he regarded aspects of indigenous land 

law as capable of being recognised and enforced by the courts.
157

  Brennan J. placed 

considerable emphasis on indigenous land laws.  It is evident from his judgment, 

particularly from his reference to the approach of the courts in the event of disputes 

between title-holders, that he regarded the courts as capable of recognising and enforcing 

aspects of indigenous land law.  It is, however, not clear that his judgment conclusively 

held that indigenous communities must prove the laws underpinning every incident of 

native title.  It may have been open to judges in later cases to conclude that indigenous 

communities need only prove the existence of a system of land laws and need not provide 

detailed evidence of the laws underpinning every incident of native title.  Nonetheless, 

courts may have gained the impression that detailed proof of indigenous laws was required 

because of some of the conclusions reached in Wik Peoples, the second native title case to 

come before the High Court of Australia. 

                                                           
156

  Ibid., 60. 

157
  Ibid., 62-3.  See also discussion in McNeil, supra n.152, at 430-431.  In such circumstances, 

courts would wish to ascertain, with as much precision as possible, the laws that determined the 

rights enjoyed by individual title-holders. 
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(3) Native Title Cases After Mabo [No.2] 

The decision in Wik Peoples did not conclusively decide that proof of native title required 

detailed proof of the laws underpinning native title rights and incidents.  However, passages 

in it may have had a bearing on later decisions.  By a majority of four to three, the Court 

held that the grant of a pastoral lease did not necessarily extinguish native title.  To 

determine whether it had this effect, the Court would be required to compare the rights 

granted under the pastoral lease with the rights exercised under the native title.  The rights 

of the title-holders would only survive to the extent that they were compatible with the 

rights enjoyed by the pastoral lessee.  However, in the event of inconsistency, the rights of 

the pastoral lessee would prevail and the rights of the title-holders would be extinguished to 

the extent of the inconsistency.
158

  Toohey J. explained that: 

Inconsistency can only be determined, in the present context, by identifying what 

native title rights in the system of rights and interests upon which the appellants rely 

are asserted in relation to the land contained in the pastoral leases.  This cannot be 

done by some general statement; it must “focus specifically on the traditions, 

customs and practices of the particular aboriginal group claiming the right” ….  

Those rights are then measured against the rights conferred on the grantees of the 

pastoral leases; to the extent of any inconsistency the latter prevailed.
159

 

 

Kirby J. discussed the reason for requiring the claimants of native title to adduce detailed 

evidence of their rights to their land and laid down what they would be required to prove.  

Regarding the reason for requiring detailed evidence, he explained that: 

                                                           
158

  See Wik Peoples, supra n.147, at 190.  For a discussion of the coexistence of indigenous and 

non-indigenous rights in Australia, following the decision in Wik Peoples and a comparison with 

the situation in Canada, see Kent McNeil, “Coexistence of indigenous and non-indigenous land 

rights: Australia and Canada compared in light of the Wik decision” (1997) 4(5) Indigenous Law 

Bulletin 4. 

159
  See Wik Peoples, supra n.147, at 185.  See also Gummow J., Wik Peoples, supra n.147, at 233 

and Kirby J., Wik Peoples, supra n.147, at 279 and 284.  This issue was also discussed in McNeil, 

supra n.152, at 417-8 and 422-5. 
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I read the passages in Mabo [No.2] as saying no more than that facts will generally 

have to be explored in order to decide whether claims to native and other title can be 

established ….  The proof of native title by detailed evidence is necessary because 

such title, unlike Australian title from the Crown and other title under Australian 

law, is not inscribed in official records.
160

 

 

He also held that, if the land was subject to a pastoral lease, claimants of native title would 

need to adduce evidence “to give content to the survival and requirements of the native title 

alleged”.
161

 

 

Thus, at least in the context of asserting native title, the decision in Wik Peoples confirmed 

that indigenous land laws would receive judicial recognition.  If the land was subject to a 

pastoral lease, the native title would be recognised by the courts, provided that it was not 

inconsistent with the rights granted under the pastoral lease.  However, the Court’s 

emphasis on the need to prove the specific incidents of native title was in the context of 

determining whether the pastoral lease could co-exist with the native title.  Reference was 

made to detailed proof of the incidents of native title in the context of two interests seeking 

to co-exist over the same piece of land.  In that context, proof of those incidents was 

essential to establishing whether co-existence was possible.  Moreover, proof of the laws 

underpinning those incidents, though perhaps not essential, would certainly help to 

establish the native title rights.  Such detailed proof would not necessarily be required 

where an indigenous community was in exclusive occupation of a tract of land, because the 

incidents of the native title would not need to compete with other interests in the land. 

 

                                                           
160

  See Wik Peoples, supra n.147, at 275.  This was also discussed  in P. McDermott, “Wik and 

Doctrine of Tenure: A Synopsis”, in G. Hiley (ed.), The Wik Case: Issues and Implications 

(Sydney: Butterworths, 1997) 35, at 36-7. 

161
  See Wik Peoples, supra n.147, at 285-6. 
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The issue of native title came again before the High Court in a case involving a claim to an 

area of the sea and seabed.
162

  The majority judges,
163

 while accepting that a claim to native 

title had been made out, held that the claimants did not possess a right to exclusive 

enjoyment of the area, or to exclusive enjoyment of particular rights over the area.  The 

principal reason for this conclusion was that such rights would conflict with the common 

law public rights to fish and navigate in the area, as well as with the international right of 

innocent passage which Australia recognised.  Where such conflict arose, the common law 

rights would prevail over any right to exclusive enjoyment of the area that the claimants 

might have exercised in the past.164
 

 

In determining the claim to native title, both the Native Title Act and the case law were 

considered.
165

  The majority found that the Native Title Act applied, not only to the land, 

but also to the territorial sea of Australia.
166  

In considering the role of the Native Title Act, 

                                                           
162

  Commonwealth of Australia v. Yarmirr, [2001] H.C.A 56 [hereinafter Yarmirr (H.C.A.)]. 

163
  Namely, Gleeson C.J., Gaudron, Gummow and Hayne JJ. 

164
  See discussion in Yarmirr (H.C.A.), supra n.162, esp. at para. 94-100.  See also 

discussion at para. 61.  It should be noted, however, that although this was the main reason 

for holding that the claimants did not enjoy exclusive rights over the claimed area, the 

majority judges also affirmed the decision of the Full Court of the Federal Court not to set 

aside the finding of the primary judge that the claimants had failed to show that they were 

entitled, under their traditional laws and customs, to exclude whoever they chose from the 

claimed area, see discussion at para. 81-93.  In contrast to the majority judgment, Kirby J., 

who dissented, found that the public rights to fish and navigate did not preclude the 

claimants from exercising qualified exclusive rights, see esp. para. 271-85 and 320. 

165
  The majority judges pointed out that the Native Title Act, 1993 (Cth.), No. 110 of 1993 and not 

the Native Title Amendment Act, 1998 (Cth.), No. 97 of 1998, applied to the case, ibid., para. 5. 

166
  Ibid., paras. 6 and 8.  See also discussion by Kirby J., ibid., paras. 248-265.  However, compare 

McHugh J., who held that native title rights over the territorial sea could not receive judicial 

recognition, because, at the time when Britain asserted sovereignty, the common law did not apply 

beyond the low water mark.  Therefore, it was unable to recognise and enforce native title rights 
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Gleeson C.J., Gaudron, Gummow and Hayne JJ. found that its purposes included providing 

for “the recognition and protection of native title”.
167

  They suggested that the most 

important protection of native title that it provided was the provision contained in section 

11(1), which laid down that native title could not be extinguished contrary to the Act.
168

  

They regarded it as “supplementing the rights and interests of native title holders under the 

common law of Australia”.
169

  However, they were also of the view that “it is in the Act 

                                                                                                                                                                                 
and interests in the Australian legal system.  For a detailed discussion, ibid., paras. 179-237.  

Callinan J. also concluded that the common law did not recognise native title rights beyond the low 

water mark, ibid., paras. 344-365. 

167
  Ibid., para. 7.  See also s.3(a) of the Native Title Act, 1993 (Cth.), supra n.165. 

168
  See Yarmirr (H.C.A.), supra n.162, at para. 7. 

169
  Ibid.  Kirby J. seems to have taken a similar view of the Act, ibid., esp. paras. 241-4 and 249, 

though he expanded on some issues.  In particular, he emphasised the close relationship between the 

Act and the common law and the importance of the common law in native title cases.  He, therefore, 

made the point that “although the Act establishes its own legal regime, it is not one divorced from 

the reformulated common law that existed immediately before its passage”.  He also held that “[t]he 

rights and interests upheld by the Act must be a kind that the common law of Australia will 

recognise.  Whilst the Act is therefore the starting point of legal analysis, the key definitions within 

it take one back to the fundamental concepts of the common law.  The Aboriginal rights and 

interests given legal force by the Act build upon, and to the extent of the requirement of 

recognition, depend upon, the principles of the common law as stated in Mabo No.2”, ibid., para 

243.  See also para. 242, ibid.  However, a little further on, he qualified the importance of the 

common law and emphasised the requirement of looking to the terms of the Act itself, explaining 

that “[w]hilst the common law provides the background against which the Act operates, and is 

referred to in the Act, the Act itself must be construed according to its terms, taken as a whole and 

having regard to its beneficial purpose.  Such an approach recognises that the Act is not confined to 

a codification of the common law but has given rise to an extensive scheme of recognition and 

protection (and extinguishment and impairment) that may operate to change the common law.  It 

also supplements and reinforces the common law”, ibid., para. 249.  See also para. 254, ibid.  (The 

view that the Act was not a codification of the common law can also be found in the judgment of 

Branson and Katz JJ., in Members of the Yorta Yorta Aboriginal Community v. Victoria, [2001] 

F.C.A. 45 [hereinafter Yorta Yorta (Full F.C.A.)], at paras. 102-3.  Therefore, they concluded that 

“the common law position as to the content of native title … remains unchanged under the NTA”, 

see Yorta Yorta (Full F.C.A.), at para. 103.)  However, Callinan J. suggested that the Act did not 

supplement the common law, ibid., paras. 324 and 340, while McHugh J. made this point even more 

forcefully, holding that “[t]he Native Title Act 1993 is so framed that no claim of native title can 

succeed over any area – land or water – unless the common law would have recognised native title 
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that the rights and interests which are claimed by the claimants must find reflection”.
170

  

Thus, they regarded both the common law and the Act as relevant when adjudicating native 

title claims.  The majority judgment interpreted the terms of the Act to mean that the rights 

and interests with which it was concerned must be rights and interests in relation to land or 

waters
171

 and must have three characteristics: 

First, they are possessed under the traditional laws acknowledged, and the 

traditional customs observed, by the peoples concerned.  Secondly, those peoples, 

by those laws and customs, must have a “connection” with the land or waters.  

Thirdly, the rights or interests must be recognised by the common law of 

Australia.
172

 

 

Having established that, according to the terms of the Act, native title rights must be 

possessed under the traditional laws and customs of the indigenous peoples, it is necessary 

to assess the importance of those laws in proving native title.  Gleeson C.J., Gaudron, 

Gummow and Hayne JJ. suggested that courts could recognise indigenous land laws, 

quoting with approval a passage from the majority judgment in Fejo v. Northern 

Territory
173

 that “[t]here is, therefore, an intersection of traditional laws and customs with 

the common law”.
174

  Furthermore, they regarded the existence of indigenous laws as 

necessary to the existence of native title, holding that the existence of traditional laws and 

customs, underpinning the native title, was essential, but not sufficient, for proving the 

                                                                                                                                                                                 
rights and interests at the time that the Imperial Crown acquired sovereignty over that area”, ibid., 

para. 233.  This passage suggests that he regarded the Act as reflecting, rather than supplementing, 

the native title rights and interests under the common law. 

170
  See Yarmirr (H.C.A.), supra n.162, at para. 7. 

171
  Ibid.  See also para. 13, ibid. 

172
  Ibid., para. 9. 

173
  [Hereinafter Fejo], (1998) 156 A.L.R. 721 (H.C.A.). 

174
  Ibid., at para. 46 and cited in Yarmirr (H.C.A.), supra n.162, at para. 10. 
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existence of native title.
175

  However, this would not necessarily require detailed proof of 

those laws.  Certainly, the judges showed a degree of flexibility in their approach to native 

title and did not require native title rights to conform to common law notions of property 

rights.  They made the point that, because native title derived from indigenous laws and 

customs, concepts of common law property law should not be imposed when seeking to 

identify native title rights and interests.
176

  Indeed, they held that: 

… it would be wrong to start consideration of a claim under the Act for 

determination of native title from an a priori assumption that the only rights and 

interests with which the Act is concerned are rights and interests of a kind which the 

common law would traditionally classify as rights of property or interests in 

property.
177

 

 

Thus, in the view of the majority judges, indigenous communities should not be deprived of 

their native title rights, merely because they might not resemble common law property 

rights.  This acknowledgment, though indicating a fairly flexible approach to proof of 

native title rights, does not indicate, in itself, whether those rights and the laws 

underpinning them would need to be proved.  The following passage gives the impression 

that, although native title claimants would be required to prove the laws underpinning the 

incidents of native title, the courts would be satisfied with proof of rules of conduct and 

would not require proof of laws that enforced those rights and imposed sanctions for their 

breach.  Thus, Gleeson C.J., Gaudron, Gummow and Hayne JJ. explained that: 

The reference to rights and interests enjoyed under traditional laws and customs 

invites attention to how (presumably as a matter of traditional law) breach of the 

right and interest might be dealt with, but it also invites attention to how (as a matter 

of custom) the right and interest is observed.  The latter element of the inquiry 

seems directed more to identifying practices that are regarded as socially acceptable, 

                                                           
175

  See Yarmirr (H.C.A.), supra n.162, at para. 10. 

176
  Ibid., paras. 11-14. 

177
  Ibid., para. 14. 
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rather than looking to whether the practices were supported or enforced through a 

system for the organised imposition of sanctions by the relevant community.  

Again, therefore, no a priori assumption can or should be made that the only kinds 

of rights and interests referred to in par (a) of s 223(1) are rights and interests that 

were supported by some communally organised and enforced system of 

sanctions.
178

 

 

Yet, despite this flexibility, the burden of proof would be fairly onerous.  This is due to the 

fact that, though communities may not be required to prove the existence of a mechanism 

for enforcing their rights and punishing breaches, they would be required to prove each 

native title right.  In addition, they would be required to prove the existence of some kind of 

rule, or code of conduct, observed in relation to each right. 

 

Since Yarmirr (H.C.A.), both Western Australia v. Ward
179

 and Yorta Yorta (H.C.A.)
180

 

have been determined in the High Court of Australia.  Ward (H.C.A.) involved a claim by 

the Miriuwung and Gajerrong Peoples to native title over an area of land and water in the 

north of Western Australia and in a small portion of the Northern Territory.  In determining 

this claim, one of the issues that the Court had to consider was whether and in what 

circumstances partial extinguishment of native title rights could occur.
181

  In their majority 

judgment, Gleeson C.J., Gaudron, Gummow and Hayne JJ. held that, in determining 

whether native title rights and interests had been wholly or partially extinguished, the 

                                                           
178

  Ibid., para. 16.  See also para. 15, ibid.  This was also discussed in the leading judgment of 

Gleeson C.J., Gummow and Hayne JJ. in the High Court decision in Members of the Yorta Yorta 

Aboriginal Community v. Victoria, [2002] H.C.A. 58, [hereinafter Yorta Yorta (H.C.A.)] at para. 42. 
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  [2002] H.C.A. 28 [hereinafter Ward (H.C.A.)]. 
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  See supra n.178. 
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  See Ward (H.C.A.), supra n. 179, at para. 1. 
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answer lay in the native title legislation and not in the case law.
182

  They also made it clear 

that the Native Title Amendment Act, 1998 applied in the case.
183

  Thus, they emphasised 

the pivotal role of the native title legislation in determining the outcome in Ward (H.C.A.).  

Nonetheless, they acknowledged that the common law was relevant in shedding light on the 

meaning of provisions of the Native Title Act, pointing out that Section 223 (1) (a) and (b) 

of the Act were based on a paraphrase of part of Brennan J.’s judgment in Mabo [No. 2].
184

 

 

Although the case was concerned with extinguishment of native title, the majority judges 

made the point that: “The starting point must be the meaning of the term “native title.””
185

  

This was clearly essential because “... questions of extinguishment of native title cannot be 

answered without first identifying the rights and interests possessed under traditional laws 

and customs which it is said have been extinguished.”
186

  Thus, they regarded native title as 

comprising rights and interests determined by traditional laws and customs.
187

 

 

Where native title was being asserted, or its extinguishment was being alleged, the judges 

laid down that native title claimants would need to demonstrate the following: 
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  Ibid., paras. 1-2 and 25.  See also the judgment of Kirby J. ibid., para. 564. 

183
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case, ibid., paras. 65-72. 
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  Ibid., paras. 17 and 94.  This view of native title is also found in the leading judgment of 
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judgment of Gaudron and Kirby JJ., supra n.178, at para. 103. 
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... the identification of the laws and customs said to be traditional laws and customs, 

but, no less importantly, the identification of the rights and interests in relation to land 

or waters which are possessed under those laws or customs.
188

 

 

They made it clear that although these inquiries might draw on the same evidence, the 

statutory definition required two separate inquiries to be carried out: “..in the one case for 

the rights and interests possessed under traditional laws and customs and, in the other, for 

connection with land or waters by those laws and customs.”
189

 

 

Requiring the claimants of native title to prove every right exercised and the rules 

underpinning each right clearly places a very heavy burden on native title claimants.  Some 

of the challenges that native title claimants might face in proving native title were 

acknowledged by the judges.  They found, for instance, that Aboriginal peoples had a 

spiritual connection with their land
190

 and appreciated the difficulties of expressing such a 

relationship between the indigenous community and the land in terms of rights and 

interests.
191

 

 

Nonetheless, although the judges felt obliged to hold that native title  claimants would need 

to express their spiritual connection with land in terms of rights and interests, as in Yarmirr 

(H.C.A.), the majority judges recognised that it was inappropriate to impose common law 

assumptions on native title rights and interests and the laws underpinning them.  They 

therefore emphasised that native title rights and interests were derived from indigenous law 
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  See Ward (H.C.A.), supra n.179, at para. 18. 

189
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and not from the common law.
192

 

 

Their concern to avoid imposing common law assumptions on native title rights and 

interests was also evident in the following passage, where they asserted that, in considering 

whether and to what extent extinguishment of native title rights and interests had taken 

place, it was  

... a mistake to assume that what the NTA refers to as “native title rights and 

interests” is necessarily a single set of rights relating to land that is analogous to a fee 

simple.  It is essential to identify and compare the two sets of rights: one deriving 

from traditional law and custom, the other deriving from the exercise of the new 

sovereign authority that came with settlement.
193

 

 

In other words, in determining the nature of the native title claim, it was essential to look to 

the indigenous land rights, as prescribed by indigenous laws and customs and not to assume 

that native title rights resembled a fee simple title. 
                                                           
192

  Ibid., para. 20.  See also their discussion, ibid., paras. 88-90 and 94-5.  This point was also made 

in the High Court decision in Yorta Yorta (H.C.A.), in the leading judgment of Gleeson C.J., 

Gummow and Hayne JJ., supra n.178, at paras. 75-6, in the joint judgment of Gaudron and Kirby 
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consequence of native title being derived from traditional law and not the common law, Kirby J. 
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Thus, it is clear that the majority judges regarded native title as derived from indigenous 

laws and customs.  They did not require claimants to prove that their rights bore a close 

resemblance to common law rights, but, on the other hand, they did not assume that 

claimants in occupation of land had rights, under their own laws and customs, to possess, 

occupy, use and enjoy their land. 

 

Perhaps as a result of the emphasis on indigenous laws and customs as the source of native 

title, the majority judges appear to have placed less emphasis on occupation and use of land 

than the judgments discussed in the previous section.  In dealing with Western Australia’s 

submission that proof of continued use of land or waters was necessary if a connection with 

the land or waters in question was to be demonstrated,  
194

 the majority judges were clearly 

of the view that this contention went too far.  They explained that: 

... s 223(1)(b) is not directed to how Aboriginal peoples use or occupy land or waters.  

Section 223(1)(b) requires consideration of whether, by the traditional laws 

acknowledged and the traditional customs observed by the peoples concerned, they 

have a “connection” with the land or waters.  That is, it requires first an identification 

of the content of traditional laws and customs and, secondly, the characterisation of 

the effect of those laws and customs as constituting a “connection” of the peoples 

with the land or waters in question.  No doubt there may be cases where the way in 

which land or waters are used will reveal something about the kind of connection that 

exists under traditional law or custom between Aboriginal peoples and the land or 

waters concerned.  But the absence of evidence of some recent use of the land or 

waters does not, of itself, require the conclusion that there can be no relevant 

connection.  Whether there is a relevant connection depends, in the first instance, 

upon the content of traditional law and custom and, in the second, upon what is meant 

by “connection” by those laws and customs.
195

 

 

They concluded that, in the case before them, they did not need to express a view on the 

nature of the connection that would need to be shown, or on the circumstances in which it 
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would be possible to establish a connection with the land, in the absence of evidence of 

continuing use or physical presence.196
 

 

Thus, as far as the majority judges were concerned, native title rights and interests derived 

from traditional laws and customs.  Native title claimants would, therefore, be required to 

prove both the rights and interests and the laws and customs underpinning each right and 

interest.  Their judgment suggests that courts would primarily require evidence of laws and 

customs, rather than requiring evidence of whether and how the land was used and 

occupied.  They did not decide whether it would be possible to establish native title rights 

to land which had not been recently occupied or used.  The fact that they left this question 

open may allow for flexibility, but the approach of Gleeson C.J., Gummow and Hayne JJ. 

in Yorta Yorta (H.C.A.) would suggest that any flexibility would be very limited.
197
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  Ibid.  The significance of proof of occupation for proof of native title is also discussed, 
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As in Ward (H.C.A.), the leading judgment of Gleeson C.J., Gummow and Hayne JJ. in 

Yorta Yorta (H.C.A.) acknowledged the necessity of beginning the consideration of a native 

title claim by examining the provisions of the Native Title Act.
198

  The judges held that this 

required giving effect to all of the elements of the definition of native title.
199

  The decision 

in Yorta Yorta (H.C.A.) was important because it considered the degree of continuity that 

native title claimants must show in order to be successful in their claim.  This included a 

discussion of the meaning of the phrase “... the traditional laws acknowledged, and the 

traditional customs observed” found in s. 223(1)(a) of the Native Title Act 1993.  Thus, the 

case is important for its consideration of the extent to which courts will recognise changes 

to indigenous laws since Britain's assertion of sovereignty.
200

  However, the case also 

reinforces the point that, when proving native title, it is necessary to prove not merely the 

rights and interests exercised over the land, but also the indigenous laws and customs 

regulating those rights.  Thus, according to the leading judgment, those laws and customs   

... must be laws or customs having a normative content and deriving, therefore, from 

a body of norms or normative system – the body of norms or normative system that 

existed before sovereignty.
201

 

 

The leading judgment expanded on what was required in proving those laws and customs 

by explaining that: 

... because the subject of consideration is rights or interests, the rules which together 

constitute the traditional laws acknowledged and traditional customs observed, and 

under which the rights or interests are said to be possessed, must be rules having 

normative content.  Without that quality, there may be observable pattern of 
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behaviour but not rights or interests in relation to land or waters.
202

 

 

In other words, according to the leading judgment, it is not sufficient for indigenous 

communities to use land and waters in particular ways.  They must show that they have 

rules governing how they use the land and waters.  Furthermore, it is essential to 

demonstrate that those rights and interests in relation to land and waters are derived from 

the laws and customs operating prior to Britain's assertion of sovereignty,
203

 that the laws 

and customs have continued to operate since sovereignty and that they have not ceased to 

exist, but have continued, substantially uninterrupted, since that date.
204

  It is true that 

Gleeson C.J., Gummow and Hayne JJ. acknowledged the difficulties of proving the content 

of the laws and customs in operation at the time when Britain asserted sovereignty and 

suggested that, in many cases, claimants might invite the courts to infer the content of the 

traditional laws and customs that operated at times earlier than those described in the 

evidence.  They also suggested that it would be necessary to consider whether the evidence 
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adduced could allow the courts to draw such an inference.
205

 

 

Thus, native title claimants must prove not only the laws and customs regulating each right, 

but they must show that those laws and customs derived from laws operating prior to 

Britain's assertion of sovereignty over Australia and that they have remained in operation 

since that date.  Although it was suggested that courts might be prepared to draw inferences 

about indigenous laws at the time of sovereignty from evidence about those laws at a 

somewhat later date, the circumstances in which such inferences could or should be drawn 

were left very vague.  It is therefore clear that, although Australian courts are willing to 

recognise aspects of indigenous land law, the recognition approach, at least in Australia, 

instead of ensuring that indigenous laws and rights enjoy judicial recognition and 

protection, merely succeeds in placing enormous obstacles in the way of native title 

claimants.  Thus, the recognition approach is not always the most effective way of ensuring 

that indigenous laws are recognised and enforced. 

 

It may, however, be of interest to compare the approach in the recent Australian High Court 

cases with a recent New Zealand Court of Appeal case, Ngati Apa.
206

  The case is 

considered in this section because it decided that courts could recognise Maori customary 

title and held that the incidents of that title could be ascertained by looking to Maori laws 

and customs relating to land.  Thus, on the surface, the approach in the two jurisdictions is 

similar. 
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The case concerned whether certain land below mean high-water mark was Maori 

customary land.  The specific issue that the Court of Appeal addressed was the extent of the 

Maori Land Court’s jurisdiction to determine the status of the foreshore and seabed.
207

   

The Court held that the Maori Land Court did have jurisdiction to determine this issue.
208

  

In other words, the Court recognised the possibility that the land in question might be 

Maori customary land.   

 

The case is important because it conclusively decided that Britain’s acquisition of 

sovereignty did not affect Maori land rights and that those rights were preserved by the 

common law.
209

  Thus, the case resolved a long-running issue in New Zealand case law and 

clearly overruled cases which held, or suggested, the contrary.
210

  In particular, Ngati Apa 

overruled the decision In re The Ninety-Mile Beach, which concerned Maori claims to the 

foreshore.
211

  The case also held that the common law of New Zealand and the common 

law of Britain were not identical because the common law of New Zealand reflected local 
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circumstances.
212

  Thus, the fact that, according to English common law, the Crown might 

own the foreshore would not necessarily mean that the Crown would have the same rights 

in New Zealand common law.
213

  One of the judges to decide the case, Tipping J., asserted 

that “... Maori customary land is an ingredient of the common law of New Zealand”.
214

  In 

other words, in his view, Maori customary title was not merely preserved by the common 

law, but actually formed part of the New Zealand common law. 

 

It is clear from the case that the existence and content of the rights and interests of the 

indigenous peoples in their land is determined by Maori law.
215

  However, despite the 

apparent similarity between the approach to ascertaining Maori customary title in New 

Zealand and native title in Australia, as Elias C.J. pointed out: 

New Zealand was never thought to be terra nullius (an important point of distinction 

from Australia).  From the beginning of Crown colony government, it was accepted 

that the entire country was owned by Maori according to their customs and that until 

sold land continued to belong to them …
216

 

In other words, unlike Australia, there was a presumption that the indigenous peoples of 

New Zealand owned their land. 

 

Thus, although their land rights might need to be proved by reference to their laws and 

customs, the fact that they were presumed to own the land might help to reduce the burden 

of proof on them, particularly as the Maori (originally Native) Land Court was established 
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for the purpose of converting Maori customary title into freehold title, derived from a 

Crown grant.
217

  It is perhaps because of the emphasis on conversion of Maori customary 

land to freehold land that Elias C.J. made the point that: 

It is not clear to what extent the new jurisdiction equips the Maori Land Court to 

recognise interests in land according to custom which do not translate into fee simple 

ownership.  In New Zealand, the common law recognition of property interests in 

land under native custom is little developed.218
 

 

Elias C.J. sought to explain why the common law recognition of Maori customary interests 

in land was not much developed.  He suggested several reasons for this, including: 

The success of the Maori Land Court in converting Maori interests in land into estates 

in fee simple. 

 

Legislation of 1894 prescribing that a successful application to the Native Land Court 

should result in the issuing of a freehold title, thus stifling the early willingness of the 

Court to recognise lesser interests, such as easements and other interests known to 

English law, which may have approximated more closely to some of the interests that 

the Maori held in their land. 

 

Limited opportunity for Maori to apply to the High Court for protection of their 

customary rights to their land, between the passing of the Native Land Act, 1909 and 

the enactment of the Te Ture Whenua Maori Act, 1993, because of statutory 

provisions prohibiting the enforcement of Maori customary title, in any court, against 

the Crown.
219

 

 

Tipping J., though he did not seek to explain why the common law recognition of land 

rights under Maori customary title had not been developed, made the point that: 

It is also important to recognise that the concept of title, as used in the expression 

“Maori customary title”, should not necessarily be equated with the concepts and 

incidents of title as known to the common law of England.  The incidents and 

concepts of Maori customary title depend on the customs and usages (tikanga Maori) 

which gave rise to it.  What those customs and usages may be is essentially a question 
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of fact for determination by the Maori Land Court.220
 

 

It is clear from the decision in Ngati Apa that, as in Australia, to establish the rights that the 

Maori enjoyed over the foreshore, it would be necessary to look to their laws.  However, 

despite apparent similarities of approach to indigenous land rights in Australian and New 

Zealand cases, a number of significant differences between the jurisdictions should be 

highlighted.  The main differences are that although, prior to the decision in Ngati Apa, it 

was not entirely clear whether Maori land rights were dependent on statutory recognition, 

from the time of Britain's acquisition of sovereignty over New Zealand, the Maori had been 

regarded as owning the land throughout the territory, until their rights were extinguished.  

Furthermore, a Land Court had been established to convert Maori customary land into 

freehold land, thus assimilating Maori title to a title recognised by English law and enabling 

the Maori to sell their land.  Whatever the motive behind the establishment of the Land 

Court, the Land Court itself and the enactment of many land acts amounted to 

acknowledgment that the Maori owned their land.
221

  Furthermore, the Land Court, 

established well over a century ago to convert Maori customary land into freehold land, has 

built up considerable expertise in dealing with Maori land rights, as well as developing an 

understanding of Maori land laws and Maori concepts of land and of tenure.  The 

assumption that the Maori had identifiable land rights, as well as the establishment of a 

court to identify those rights and convert them into a freehold tenure, may result in Maori 

                                                           
220
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customary title holders having greater certainty about the evidence that they would need to 

adduce to prove their land rights than is the case in Australia.  It is therefore possible that 

the Maori will not have to meet such a heavy burden of proof as that which the High Court 

has imposed on indigenous Australians wishing to claim native title. 

 

(4) The Nature of Native Title 

The discussion above has shown that the courts will recognise the indigenous laws 

underpinning native title.  Furthermore, it is clear from recent cases that courts require 

proof of indigenous laws, in order to prove native title.  This sub-section will look in more 

detail at how the Australian courts, adopting the recognition approach, have characterised 

native title and whether their emphasis on indigenous land laws has affected its 

characterisation.  As Mabo [No.2] was the first case to recognise native title, it is necessary 

to begin this discussion by considering how Brennan J.’s judgment defined native title.
222

  

It would appear that, generally, he regarded native title as a proprietary right.  He held that: 

If it be necessary to categorize an interest in land as proprietary in order that it 

survive a change in sovereignty, the interest possessed by a community that is in 

exclusive possession of land falls into that category.  Whether or not land is owned 

by individual members of a community, a community which asserts and asserts 

effectively that none but its members has any right to occupy or use the land has an 

interest in the land that must be proprietary in nature: there is no other proprietor.
223

 

 

The fact that the land was probably inalienable did not prevent the native title from being 

proprietary.  Brennan J. explained that: 
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  For a discussion of his views about the importance of indigenous laws to native title, see section 
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… the common law has asserted that, if the Crown should acquire sovereignty over 

that land, the new sovereign may extinguish that indigenous people’s interest in the 

land and create proprietary rights in its place and it would be curious if, in place of 

interests that were classified as non-proprietary, proprietary rights could be 

created.
224

 

 

He, therefore, concluded that: 

… there is no impediment to the recognition of individual non-proprietary rights 

that are derived from the community’s laws and customs and are dependent on the 

community title.  A fortiori, there can be no impediment to the recognition of 

individual proprietary rights.
225

 

 

This emphasis on native title as a proprietary title may have created the impression that 

only proprietary interests could survive the Crown’s assertion of sovereignty and that, 

though individual rights might be usufructuary in nature, they could only be enjoyed under 

a communal title that was proprietary.
226

  However, this does not appear to have been the 

case.  Brennan J. acknowledged, in passing, the possibility of native title being usufructuary 

in nature
227

 and explicitly referred to the fact that a native title that “confers a mere usufruct 

may leave room for other persons to use the land either contemporaneously or from time to 
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  See Mabo [No.2], supra n.29, at 51. 

225
  Ibid., 52. 

226
  See Pamela O’Connor, “Aboriginal Land Rights at Common Law: Mabo v. Queensland” 

(1992) 18(2) Monash University Law Review 251, at p.257, where she expressed the view that, 

though Brennan J. did not explicitly require communal interests to be proprietary, in order to 

receive common law recognition, he did not suggest that lesser interests would receive recognition.  

For a discussion of Brennan J.’s judgment and the wider issue of native title, as a personal or 

proprietary right, see pp.257-260.  However, compare McNeil, supra n.152, at 419-423, where he 

discussed Brennan J.’s judgment and contended that Brennan J. was of the view that native title 

could either be proprietary or personal and usufructuary in nature. 

227
  See Mabo [No.2], supra n.29, at 61 and 70. 



348 
 

time”.
228

  Thus, he looked to the particular native title rights and interests proved in each 

case, to determine whether the interest in the land was proprietary or whether the 

community merely had a right to use the land at certain times, or for particular, narrowly 

defined purposes.  Unlike some of the decisions discussed in section 4 of this chapter, he 

did not characterise native title as merely a right to occupy the land. 

 

The view that native title could be proprietary or personal, depending on its content, can be 

found in Wik Peoples, where Gummow J. held that: 

The content of native title, its nature and incidents, will vary from one case to 

another.  It may comprise what are classified as personal or communal usufructuary 

rights involving access to the area of land in question to hunt for or gather food, or 

to perform traditional ceremonies.  This may leave room for others to use the land 

either concurrently or from time to time.  At the opposite extreme, the degree of 

attachment to the land may be such as to approximate that which would flow from a 

legal or equitable estate therein.  In all these instances, a conclusion as to the 

content of native title is to be reached by determination of matters of fact, 

ascertained by evidence.
229

 

 

Wik Peoples and Fejo were not particularly concerned with defining the nature of native 

title.  However, the nature of native title was again considered in the High Court in Yarmirr 

(H.C.A.).
230

  The Court looked to the terms of the Native Title Act to define, or at least shed 

some light on, native title.  According to the majority judgment, the Act could deal with 
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communal, group or individual rights and interests in relation to land or waters.
231

  The Act, 

however, required native title to have three characteristics.
232

  Nonetheless, claimants were 

not required to prove that each of their claimed rights was “definable, identifiable by third 

parties, capable in its nature of assumption by third parties, and hav[ing] some degree of 

permanence or stability”.
233

  In addition, Gleeson C.J., Gaudron, Gummow and Hayne JJ. 

held that it was not necessary for the claimants to prove the existence of a mechanism for 

preventing non-title holders from enjoying those rights and interests.
234

  Thus, they 

regarded native title as consisting of rights and interests governed by indigenous laws and 

customs, but were not too prescriptive about those laws and customs, nor about the rights 

that the laws and customs prescribed.  Furthermore, the fact that they did not regard native 

title as conferring exclusive possession on the claimants, indicates that they did not regard 

native title, at least in this case, as conferring a proprietary title on the claimants.
235

 

 

Kirby J., on the other hand, found that the right claimed was: 

… proprietary in nature, in the sense that the right to exclude others from, and to 

control access to, a resource produces a proprietary relationship.  The common law 

has recognised a proprietary community title.  It has done so in the face of 

significant difficulties of proof of boundaries, of membership of the community and 

of representatives of the community.  So much is as clear for the sea as for the land.  

Modern approaches to the concept of property, embraced by the common law and 
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this Court, acknowledge this possibility.
236

 

 

He explained that if, under their laws, the claimants had a traditional, exclusive right to 

control access to their sea country, their entitlement was of a proprietary nature.  Neither its 

inalienability nor the absence of “strict concepts of occupation and possession, in the sense 

that they are confined to an unbroken physical presence,” would affect the proprietary 

nature of those rights.
237

 

 

The judges relied heavily on the Native Title Act in establishing what claimants of native 

title were required to prove.  Gleeson C.J., Gaudron, Gummow and Hayne JJ. appear not to 

have regarded native title as, necessarily, a right in the land, but recognised that it might be 

a non-exclusive right to use and enjoy the land alongside other users.  However, Kirby J. 

did regard the rights claimed as a proprietary right of qualified exclusive possession.  

Whether, in the event of exclusive possession being proved, they would regard native title 

as a bundle of rights or as a right in the land, was not clear.  However, although the judges 

disagreed about whether the claimants had a proprietary interest in the sea and seabed, they 

all looked to the rights exercised by the claimants in determining the nature of their title.  It 

would, therefore, appear that, generally speaking, Australian judges have looked to the 

rights and interests enjoyed by the native title-holders, rather than to common law concepts, 

in determining whether the title was personal or proprietary. 

 

As has already been seen, the majority judges in Ward (H.C.A.) emphasised the spiritual 
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nature of the Aboriginal peoples’ connection with their land.
238

  They also acknowledged 

the difficulties for indigenous communities of translating this connection into rights and 

interests that Australian law could recognise and protect.
239

    However, the judges regarded 

native title not as a right to occupy the land, but rather, as rights, governed by traditional 

laws and customs, to use the land in the manner which those laws and customs prescribed.  

This might include the right to occupy the land, but could also be limited to rights to 

engage in particular activities, or even a single activity, on the land.  Thus, proof of 

occupation of land would not, in itself, be sufficient to prove native title, no matter how 

long the indigenous community had lived on the land.  The claimants would be obliged to 

prove that the occupation had been in accordance with traditional laws and customs.
240

 

 

A further insight into how the majority judges viewed the nature of native title can be 

gained from the fact that they regarded native title as consisting of a bundle of rights over 

the land, rather than a right in the land.  Thus, they asserted that: 

The metaphor of “bundle of rights” which is so often employed in this area is useful 

in two respects.  It draws attention first to the fact that there may be more than one 
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right or interest and secondly to the fact that there may be several kinds of rights and 

interests in relation to land that exist under traditional law and custom.
241

 

 

Yet, despite the emphasis on traditional laws and customs as the source of native title and 

the suggestion that native title might consist of several kinds of rights, the judges suggested 

that a fairly narrow range of rights could be protected as native title rights.
242

  Thus, despite 

asserting that native title was a spiritual connection with the land,
243

 the judges held that the 

right to protect and prevent the misuse of cultural knowledge could not be regarded as a 

native title right.
244

  The reason for treating the maintenance and protection of cultural 

knowledge in this way, even where the cultural knowledge related to the land claimed by 

the native title holders, was that although the cultural knowledge might be possessed under 

traditional laws and customs, it was necessary to consider whether, by those laws and 

customs, there was “a connection” with that land.
245

  Although one of the reasons for 
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holding that a right to “... maintain, protect and prevent the misuse of cultural knowledge” 

could not be treated as a native title right was because of the lack of precision of the term 

“cultural knowledge” and the lack of findings at trial about the content of the right,
246

 the 

main problem identified by the majority judges was the failure to show a connection with 

the land claimed.  The judges therefore concluded that “... the essential point for present 

purposes is the requirement of “connection” ... of native title and native title rights and 

interests.  The scope of the right for which recognition by the common law is sought here 

goes beyond the content of the definition in s. 223(1)”.
247

  In other words, connection with 

the land had not been proved.  Thus, despite the fact that cultural knowledge may have 

concerned the land and beliefs about the land, the right to protect it and prevent its misuse 

could not be regarded, at least so far as most of the High Court judges were concerned, as a 

native title right. 

 

Thus, according to the majority of the High Court in Ward (H.C.A.), native title was 

essentially a spiritual connection with land.  It might consist of a range of rights and 

interests over the land, but each of those rights and interests must be prescribed by 

indigenous law or custom. 

 

(5) Summary 

It would appear that applying the recognition approach to native title, at least in the way 
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that it has been applied in Australia, has merely resulted in placing an additional burden of 

proof on native title claimants.  They are obliged to prove the native title rights and 

interests, as well as proving the existence and content of the laws and customs 

underpinning each of the native title rights claimed.  Furthermore, they must adduce 

evidence to show that the laws and customs currently observed are derived from those in 

operation at the time when Britain asserted sovereignty, though the evidence that the courts 

would accept to prove this is unclear.  In addition to a heavy burden of proof regarding 

indigenous laws, claimants must also prove physical presence on the land.  It would appear, 

then, that in Australian land law, the recognition approach to indigenous laws, far from 

facilitating the exercise of those laws, has placed a heavy burden of proof on indigenous 

communities. 

 

In New Zealand, the courts have now clearly determined that the common law can 

recognise Maori customary title.  Also, as in Australia, the rights enjoyed under the Maori 

customary title will be ascertained by looking to Maori laws and customs.  Whether the 

burden of proof that the Maori will need to discharge will be as heavy as that imposed on 

indigenous Australians is unclear.  However, as the Maori Land Court, which will 

determine the nature and extent of the customary title, has had many years of practice in 

carrying out these investigations, there will be greater clarity and certainty about what 

Maori customary title holders will be required to prove and the type of evidence that they 

will need to adduce. 

 

Regarding the nature of native title, the courts are agreed that this is determined by looking 

to the rights exercised by the indigenous community and the laws underpinning those 
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rights.  However, although the majority of judges in recent cases are of the view that native 

title constitutes a bundle of rights, some judges suggest that native title constitutes a right in 

the land on which other rights, such as hunting and fishing rights, may depend. 

 

The next section will consider a variant of the recognition approach, which enables 

indigenous laws to receive judicial recognition, without imposing such a heavy burden of 

proof on title claimants.  I will refer to this variant of the recognition approach as the hybrid 

approach, for reasons that will shortly become clear.
248

 

 

6. Recognition of Indigenous Law: The Hybrid Approach 

The hybrid approach, though it is a variant of the recognition approach, is considered in a 

separate section because it has some unique features that should be highlighted.  

Furthermore, it shares some features with the accommodation approach.  Moreover, dealing 

with it in a separate section will assist in making the material on recognition more 

digestible. 

 

It is a hybrid approach in two respects: firstly, though I have treated it as a variant of the 

recognition approach, it is a hybrid between the recognition and accommodation 

approaches; secondly, it regards aboriginal title as a hybrid between common law and 

indigenous concepts.  Despite this, however, it will be classified as a sub-category of the 

recognition approach, because judges adopting it envisage the recognition of indigenous 

land laws, both for proving the existence of aboriginal title and for other purposes.  Yet, 

evidence of the existence of indigenous laws may not be essential for proving aboriginal 
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title.  Therefore, in that respect, the approach is similar to the accommodation approach, 

which does not require proof of indigenous laws and, in some instances, does not even 

explicitly acknowledge their existence.
249

 

 

Only two judgments have adopted the hybrid approach, the joint judgment of Deane and 

Gaudron JJ. in Mabo [No.2],
250

 which was not the leading judgment and therefore did not 

prevail and the majority judgment in Delgamuukw v. British Columbia
251

, a very important 

aboriginal title case decided in the Supreme Court of Canada.  The approaches taken in 

these judgments were not identical.  For instance, they differed concerning the nature of 

aboriginal title.  Nonetheless, they were sufficiently similar to each other and sufficiently 

distinct from other judgments to require a sub-category of their own.  As in the previous 

sections of this chapter, I shall first discuss the features of this approach.  I shall then look, 

in some detail, at the approach to indigenous law adopted in the two judgments, before 

considering how they characterised aboriginal title. 

 

(1) Features 

The features of this approach are that courts are required to take into account concepts 

belonging to both the common law and indigenous law in dealing with aboriginal title.  

Secondly, proof of indigenous laws is relevant, though perhaps not essential, to proof of 

aboriginal title.  Thirdly, subject to certain limitations, the courts can recognise and enforce 

aspects of indigenous land law.  Finally, though proof of indigenous laws is relevant to 
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proof of aboriginal title, proof of occupation is essential.  Despite these shared features, 

however, the judgments differed about whether aboriginal title was a personal right in 

relation to land or a proprietary right in the land. 

 

(2) Cases Considered 

Deane and Gaudron JJ. did not refer to the title claimed by the plaintiffs as either “native” 

or “aboriginal” title.  Rather, they preferred the term “common law native title”,
252

 which 

encapsulated their view that aboriginal title derived from both indigenous and common law 

concepts.  Deane and Gaudron JJ. did not require claimants to adduce detailed evidence of 

the indigenous laws underpinning the common law native title.  Proof of the existence of a 

body of law was sufficient, as the following passage reveals: 

It is true, as the learned Solicitor-General for Queensland submitted, that it is 

impossible to identify any precise system of title, any precise rules of inheritance or 

any precise methods of alienation.  Nonetheless, there was undoubtedly a local 

native system under which the established familial or individual rights of 

occupation and use were of a kind which far exceed the minimum requirements 

necessary to found a presumptive common law native title.
253

 

 

However, despite requiring no more than proof of the existence of a system of rules 

governing land use, Deane and Gaudron JJ. suggested that specific laws relating to 

common law native title could be recognised by the courts and would be very important in 
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determining rights, in the event of disputes between common law native title holders.  That 

the laws underpinning common law native title were capable of judicial recognition and 

that the courts might refer to them in seeking to settle disputes between title holders is 

evident from the following two passages: 

Since the title preserves entitlement to use or enjoyment under the traditional law or 

custom of the relevant territory or locality, the content of the rights and the identity 

of those entitled to enjoy them must be ascertained by reference to that traditional 

law or custom.
254

 

 

With regard to the recognition of indigenous laws for the purpose of settling disputes, they 

held that: 

The content of the traditional native title recognized by the common law must, in 

the event of dispute between those entitled to it, be determined by reference to the 

pre-existing native law or custom.
255

 

 

Thus, courts could recognise and enforce aspects of indigenous land law.  It is therefore 

clear that Deane and Gaudron JJ. adopted a variant of the recognition approach.  However, 

they placed limits on the native title rights that courts could recognise.  These limits appear 

to have derived from their understanding of the requirements of the common law.  The 

limits, however, did not take into account the nature of the rights enjoyed under the 

common law native title, or the laws governing those rights.  The first limit was that 

common law native title was not a right in the land, but merely a personal right.
256

 

 

No clear reason was given for this conclusion.  One possible explanation, however, may 
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have stemmed from their understanding of the nature of the Crown’s radical title, which 

they regarded as a proprietary right in the land.  They described the relationship between 

the Crown’s radical title and the common law native title in the following terms: 

… if there were lands within a settled Colony in relation to which there was some 

pre-existing native interest, the effect of an applicable assumption that that interest 

was respected and protected under the domestic law of the Colony would not be to 

preclude the vesting of radical title in the Crown.  It would be to reduce, qualify, or 

burden the proprietary estate in land which would otherwise have vested in the 

Crown, to the extent which was necessary to recognize and protect the pre-existing 

native interest.
257

 

 

It is probable that Deane and Gaudron JJ., like Mahoney J. in Baker Lake,
258

 were of the 

view that a proprietary common law native title could not coexist with the proprietary 

radical title of the Crown.  Thus, the common law would require the common law native 

title to be merely a personal right to occupy, use and enjoy the land. 

 

The second limit that, in the view of Deane and Gaudron JJ., the common law imposed on 

common law native title, was that it was, generally speaking, inalienable, except by 

surrender to the Crown.
259

  However, this did not, apparently, apply to changes of 

entitlement between members of the indigenous community, in accordance with their own 

rules.  Thus, Deane and Gaudron JJ. explained that: 

The effect of such a right of pre-emption in the Crown is not to preclude changes to 

entitlement and enjoyment within the local native system.  It is to preclude 

alienation outside that native system otherwise than by surrender to the Crown.
260
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They offered no clear explanation for holding that common law native title was inalienable, 

though they did point out that: 

The second limitation [namely, that common law native title is inalienable except 

by surrender to the Crown] has sometimes been seen as flowing from the first.  

Arguably, it would be more accurate to say that the first flows from it.  It is that the 

title, whether of individual, family, band or community, is “only a personal … 

right” and, that being so, it does not constitute a legal or beneficial estate or interest 

in the actual land.
261

 

 

This passage suggests that their main reason for concluding that common law native title 

was inalienable was that they regarded it as merely a personal right. 

 

It is clear from the passages discussed above that Deane and Gaudron JJ. were willing to 

recognise the indigenous laws underpinning common law native title.  However, they 

regarded common law native title as deriving both from indigenous laws and from common 

law concepts.  Therefore, regardless of the indigenous land laws and the rights that they 

prescribed, Deane and Gaudron JJ. appear to have been of the view that, where they 

conflicted, the common law concepts prevailed. 

 

Finally, although Deane and Gaudron JJ. regarded indigenous laws as relevant for proving 

title, they may not have regarded them as essential.  Thus, they expressed the view that: 

It is unnecessary, for the purposes of this case, to consider the question whether they 

[the rights of an aboriginal tribe or clan entitled to the benefit of a common law 

native title] will be lost by the abandonment of traditional customs and ways.  Our 

present view is that, at least where the relevant tribe or group continues to occupy or 

use the land, they will not.
262

 

 

If, as Deane and Gaudron JJ. suggested, indigenous land laws are not essential, proof of 

occupation alone may suffice. 
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In conclusion, an examination of the judgment of Deane and Gaudron JJ. reveals that, in 

their view, courts would be willing to recognise and enforce the indigenous laws 

underpinning that title, particularly in the case of disputes between title-holders and 

possibly in other contexts.  However, they suggested that proof of the existence of laws, 

though relevant, was perhaps not essential, to proof of common law native title.  This, in 

turn, would suggest that proof of occupation, alone, might be sufficient to prove common 

law native title. 

 

Though the approach suggested by Deane and Gaudron JJ. did not prevail, a similar 

approach, adopted by Lamer C.J.
263

 in the Supreme Court of Canada, did.  As mentioned 

earlier, Lamer C.J.’s approach was not identical to that of Deane and Gaudron JJ.
264

  

However, as noted in 6(1) above, both judgments share a number of features.  Unlike 

Deane and Gaudron JJ., Lamer C.J. did not use the term “common law native title”, 

preferring the term “aboriginal title”.  Nevertheless, he shared their view that common law 

and indigenous concepts were essential, both in defining the sources of aboriginal title and 

in seeking to prove its existence.  He identified two sources of aboriginal title. 

 

The first source was the occupation of the land by the indigenous communities prior to 

Britain’s assertion of sovereignty over Canada.
265

  He gave two reasons for regarding this 

as important.  Firstly, the title derived from possession at a time prior to Britain’s assertion 

of sovereignty, thus distinguishing it from normal estates in the land, which arose after that 
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date.
266

  Secondly, he pointed out that, under the common law, occupation is regarded as 

proof of possession.
267

  He therefore concluded that aboriginal title existed prior to and 

survived Britain’s assertion of sovereignty.
268

  This emphasis on occupation, albeit 

occupation prior to Britain’s assertion of sovereignty, demonstrates the importance that he 

attached to the occupation of land. 

 

However, the second source of aboriginal title demonstrates the importance of law, both 

indigenous and common law, to aboriginal title.  This source derived from “the relationship 

between common law and pre-existing systems of Aboriginal law”.
269

  He held that the 

characteristics of aboriginal title could not be completely explained by reference, either to 

the common law, or to the aboriginal perspective.  He therefore required the courts to look 

to both perspectives.
270

 

 

Indigenous laws, as well as helping to constitute an important source of aboriginal title, 

were significant in proving title.  Lamer C.J. held that: 

… the Aboriginal perspective on the occupation of their lands can be gleaned, in 

part, but not exclusively, from their traditional laws, because those laws were 

elements of the practices, customs and traditions of Aboriginal peoples ….  As a 

result, if, at the time of sovereignty, an Aboriginal society had laws in relation to 

land, those laws would be relevant to establishing the occupation of lands which are 

the subject of a claim for Aboriginal title.  Relevant laws might include, but are not 

limited to, a land tenure system or laws governing land use.
271

 
                                                           
266

  Ibid. 

267
  Ibid. 

268
  Ibid. 

269
  Ibid., 59. 

270
  Ibid., 58. 

271
  Ibid., 71. 



363 
 

This would indicate that a community that did not observe indigenous land laws might, 

nonetheless, have aboriginal title.
272

  It also reveals that indigenous laws would be relevant 

for proving aboriginal title.  However, Lamer C.J. implicitly recognised indigenous laws for 

another purpose.  He held that: 

A further dimension of Aboriginal title is the fact that it is held communally.  

Aboriginal title cannot be held by individual Aboriginal persons; it is a collective 

right to land held by all members of an Aboriginal nation.  Decisions with respect to 

that land are also made by that community.  This is another feature of Aboriginal 

title which is sui generis and distinguishes it from normal property interests.
273

 

 

This extract did not refer to laws, but it did refer to the community having decision-making 

power over their land.
274

  Although it would be possible to have decision-making power 

without having laws, it is very probable that a community, in occupation of a tract of land 

over many years, would have developed laws, not merely governing land tenure and land 

use, but also governing a decision-making process.  This passage implicitly acknowledges 

the existence of such laws and, by recognising the decision-making power, presumably the 

courts would, if required, recognise both the laws governing the decision-making process 

and any laws governing land use.  Though this is not explicitly stated, it would be strange if 

courts, recognising the right of indigenous communities to make decisions about their land, 

did not recognise the laws governing the making of those decisions, or the decisions that 

those laws produced. 
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As noted earlier, Lamer C.J. did not merely refer to indigenous land laws.  Rather, he had 

regard for “the relationship between common law and pre-existing systems of Aboriginal 

law”.
275

  Thus, his definition of the features of aboriginal title reflected concepts and 

limitations which, in his view, were required by the common law.  Some of these concepts 

concerned the matters that claimants of aboriginal title would be required to prove.  

However, one limitation to which aboriginal title was subject, regardless of the evidence, 

was a requirement that it could not be alienated, except to the Crown.
276

 

 

Lamer C.J. gave three reasons for holding that aboriginal title was inalienable.  One reason 

was that, according to the common law, settlers in colonies could only hold land derived 

from a Crown grant.  The consequence of this rule was that the common law would not 

recognise the rights of settlers to land purchased from indigenous communities.
277

  

Secondly, the rule that aboriginal title could not be alienated was laid down to protect 

indigenous communities from being dispossessed.
278

  Finally, aboriginal title was 

inalienable because of the need to maintain the indigenous community’s connection with 

the land.  Alienation would destroy that connection, thus terminating the aboriginal title.
279

  

Of these three reasons, only the first was directly attributable to the common law.  The 

second was derived from colonial policy and the third was not really a reason at all.  While 

it is, no doubt, true that alienation of aboriginal title would terminate the indigenous 
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community’s connection with their land, that is not, in itself, a reason for preventing the 

community from alienating their land.
280

  If the indigenous perspective is to be taken into 

account, surely indigenous laws should have a role in determining whether land, subject to 

aboriginal title, would be capable of being alienated.  From the reasons given for regarding 

aboriginal title as inalienable, it is evident that, although common law requirements were 

perhaps not the sole reason for imposing this limit on aboriginal title, it was a major factor.  

As a result of this limit, aboriginal title was inalienable, regardless of the content of 

indigenous land laws.
281

 

 

The discussion so far has shown that indigenous laws and, indeed, the common law are 

relevant to proving aboriginal title and that indigenous laws may have a role to play in 

decision-making about land use.  Nonetheless, it would appear that Lamer C.J. gave greater 

weight to proof of occupation than to proof of indigenous land laws.  Indeed, he implied 

that the existence of indigenous laws was not essential for the existence of aboriginal 
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title.
282

  That was not, however, the case with regard to occupation and use of land.  Proof 

that the indigenous community was in occupation of the land was required.  On this point 

he held that: 

In considering whether occupation sufficient to ground title is established, “one 

must take into account the group’s size, manner of life, material resources, and 

technological abilities, and the character of the lands claimed”.
283

 

 

Thus, occupation had to be proved and it had to be shown to be sufficient to ground title.  

The matters relating to occupation of land that claimants of aboriginal title were required to 

prove demonstrate most clearly the approach advocated by Lamer C.J., whereby both the 

aboriginal and the common law perspectives would need to be taken into account.  An 

example of this was the need to prove occupation of land from the date when Britain 

asserted sovereignty and to show continuity between present and pre-sovereignty 

occupation.  Although he took into account the common law perspective, by holding that 

the crucial date from which claimants of aboriginal title must prove that they occupied their 

land was the date on which the British Crown asserted sovereignty,
284

 Lamer C.J. also 

showed awareness of the aboriginal perspective.  This was evident when he considered 

proof of continuity between present and pre-sovereignty occupation, where he made the 

point that: 

To impose the requirement of continuity too strictly would risk “undermining the 

very purposes of s.35(1) by perpetuating the historical injustice suffered by 

aboriginal peoples at the hands of colonizers who failed to respect” Aboriginal 
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rights to land.
285

 

 

Despite this observation, it would appear that his requirements for proving continuity were 

quite strict.  Thus, having referred to the passage in Mabo [No.2] that “there must be 

“substantial maintenance of the connection” between the people and the land,
286

 he held 

that “this test should be equally applicable to proof of title in Canada””.
287

 

 

Another instance in which both the common law and the aboriginal perspectives were taken 

into account concerned the requirement for occupation to be exclusive.  Lamer C.J. 

admitted that “[e]xclusivity is a common law principle”.
288

  Therefore, requiring claimants 

of aboriginal title to prove that their occupation was exclusive, amounted to imposing on 

them a requirement derived from the common law.  Nonetheless, Lamer C.J. held that 

“proof of exclusivity must rely on both the perspective of the common law and the 

Aboriginal perspective, placing equal weight on each”.
289

  The following passage illustrates 

how he took those two perspectives into account: 

Exclusivity is a common law principle derived from the notion of fee simple 

ownership and should be imported into the concept of Aboriginal title with caution.  

As such, the test required to establish exclusive occupation must take into account 

the context of the Aboriginal society at the time of sovereignty.  For example, it is 

important to note that exclusive occupation can be demonstrated even if other 

Aboriginal groups were present, or frequented the claimed lands.  Under those 

circumstances, exclusivity would be demonstrated by the “intention and capacity to 

retain exclusive control”.
290
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Lamer C.J. showed a degree of flexibility in laying down the requirements for proving 

aboriginal title.  Although these requirements were derived from the common law, he did 

not advocate a narrow, rigid approach in determining whether they had been fulfilled.  His 

reference to “the aboriginal perspective”,
291

 ensured that courts could take into account a 

range of factors that the indigenous community regarded as relevant.  This would include 

indigenous law, but could also include indigenous cultures and values.  However, despite 

Lamer C.J.’s efforts to take into account both perspectives and give equal weight to each, 

the common law had the upper hand.  The requirements for proving occupation were 

largely dictated by the common law, even though he showed sensitivity to the aboriginal 

perspective.  This emphasis on the requirements of the common law is perhaps not 

surprising.  In the first place, the judges are far more familiar with the common law than 

with indigenous laws and concepts.  Secondly, the courts are considering whether the 

common law can recognise indigenous rights.  Nonetheless, placing too heavy an emphasis 

on common law requirements, even though the aboriginal perspective is to be taken into 

account when applying them, may result in indigenous communities being deprived of 

rights that they would enjoy if the courts took a more flexible approach. 

 

So far, apart from using different terms when referring to aboriginal title, the approaches in 

the two judgments have been fairly similar.  Both regarded indigenous laws, or the 

existence of an indigenous system of land law, as relevant, though perhaps not essential, to 

proof of aboriginal title.  They also seemed willing to recognise indigenous laws.  Lamer 

C.J. was more explicit about taking into account both the common law and indigenous 

perspectives, but this clearly occurred in both judgments.  On the other hand, Deane and 
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Gaudron JJ. were more explicit about the circumstances in which the courts would 

recognise and enforce indigenous laws and the rights thereunder.  Nonetheless, these minor 

differences were probably nothing more than differences of emphasis.  However, one major 

difference between the judgments concerned their views about the nature of aboriginal title. 

 

(3) The Nature of Aboriginal Title 

Deane and Gaudron JJ. regarded common law native title as a personal right in relation to 

land.
292

  This was not Lamer C.J.’s view.  Though conscious of the sui generis nature of 

aboriginal title,
293

 he regarded it as a right in the land.  He held that: 

Lands held pursuant to Aboriginal title cannot be transferred, sold or surrendered to 

anyone other than the Crown and, as a result, is inalienable to third parties.  This 

Court has taken pains to clarify that Aboriginal title is only “personal” in this sense, 

and does not mean that Aboriginal title is a non-proprietary interest which amounts 

to no more than a licence to use and occupy the land and cannot compete on an 

equal footing with other proprietary interests.
294

 

 

However, finding that aboriginal title was proprietary did not prevent him from imposing 

limits on it that are not normally placed on proprietary interests.  One such limit, its 

inalienability, has already been discussed.
295

  In addition, he held that: 

… one of the critical elements in the determination of whether a particular 

Aboriginal group has Aboriginal title to certain lands is the matter of the occupancy 

of those lands.  Occupancy is determined by reference to the activities that have 

taken place on the land and the uses to which the land has been put by the particular 

group.  If lands are so occupied, there will exist a special bond between the group 

and the land in question such that the land will be part of the definition of the 

group’s distinctive culture.  It seems to me that these elements of Aboriginal title 

create an inherent limitation on the uses to which the land, over which such title 
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exists, may be put.
296

 

 

Though Lamer C.J. placed certain limits on aboriginal title, he regarded it as a proprietary 

right. 

 

As discussed earlier, Deane and Gaudron JJ., in contrast, regarded common law native title 

as a personal interest.  However, they may not have been entirely satisfied with this 

characterisation.  This is suggested by the following remarks: 

The inalienability outside the native system of common law native title except by 

surrender to the Crown, the personal nature of the rights under it and the absence of 

any legal or equitable estate or interest in the land itself invite analogy with the kind 

of entitlement to use or occupy the land of another which confers no estate or 

interest in the land and constitutes a “mere equity”.  On the other hand, the rights 

under common law native title can, as the Privy Council has pointed out, approach 

the rights flowing from full ownership at common law.  The preferable approach is 

… to recognize the inappropriateness of forcing the native title to conform to 

traditional common law concepts and to accept it as sui generis or unique.
297

 

 

By characterising common law native title as a personal right in relation to land, Deane and 

Gaudron JJ. indicated that they regarded it as a vulnerable right, a right merely to use and 

enjoy the lands belonging to another.  Despite this characterisation, however, they were 

adamant that it was entitled to protection.  They therefore held that it was not a mere, 

permissive right of occupancy
298

 and suggested that a wide range of remedies would be 
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available to the holders of the title.
299

 

 

Thus, both Lamer C.J. and Deane and Gaudron JJ. regarded aboriginal title as capable of 

receiving judicial protection.  Their judgments had many similarities, though they differed 

about the nature of aboriginal title.  However, even though they disagreed on this point, 

their views would suggest that they agreed about the difficulty of characterising aboriginal 

title by means of common law terminology.  Therefore, though one judgment characterised 

the title as a personal right and the other as a proprietary right, they recognised the 

shortcomings of such characterisations.  It would perhaps be more accurate to state that 

Deane and Gaudron JJ. regarded common law native title as a personal right with 

qualifications and that Lamer C.J. regarded aboriginal title as a proprietary right with 

qualifications. 

 

(4) Summary 

Despite using different terms when referring to aboriginal title, the joint judgment of Deane 
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and Gaudron JJ. and that of Lamer C.J. have much in common.  Both judgments regard 

indigenous land laws, or the existence of an indigenous system of land law, as relevant to 

proof of title.  They suggest that indigenous land laws can receive judicial recognition.  

They share a concern that both indigenous and common law perspectives should be taken 

into account in defining and proving title.  In addition, despite regarding indigenous land 

laws as relevant, they seem to regard proof of occupation of land as the key requirement.  

They differ on some issues, notably regarding the nature of aboriginal title.  However, they 

share the view that aboriginal title is unique and therefore difficult to characterise in 

accordance with common law concepts.  Deane and Gaudron JJ. were also influenced by 

their view that the Crown’s radical title was a proprietary interest in the land.
300

  This 

perception may have led them to characterise common law native title as a personal right.  

Yet, despite the differences, the two judgments are sufficiently similar to each other, and 

distinct from other judgments, to allow them to be conveniently discussed together. 

 

7. Cases Difficult to Categorise 

The cases discussed in this chapter have been categorised as refusal to recognise indigenous 

land laws, accommodation of land laws, or as recognition of land laws.  Certain cases, 

however, are difficult to categorise.  The cases in question are from New Zealand, some 

from the early period of New Zealand’s history and others from the 1980’s and 1990’s.  

Some acknowledged the existence of indigenous laws, but it is unclear whether and to what 

extent proof of those laws would be required to prove aboriginal title.  Therefore, rather 

than attempting to place them in one of the existing categories, or creating a category for 

them, I shall discuss them in this section. 
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Though it may be argued that these cases could be categorised as examples of the 

recognition approach, they have not been placed in that category because the courts have 

not provided sufficient indications about whether they would recognise the laws themselves 

or merely the right of occupation.  Where aboriginal rights, rather than aboriginal title, have 

been involved, it is also unclear whether the courts would recognise or merely 

accommodate them and whether they would solely recognise the rights or would recognise 

the laws underpinning them.  Following the decision in Ngati Apa, it would appear that 

New Zealand courts have adopted the recognition approach.
301

  However, it was not clear, 

from the cases discussed in this section, that the recognition approach would be adopted, 

though some of the judgments may have suggested that this would be the case. 

 

I shall not, at this point, seek to identify the features of the cases discussed in this section, 

because it is very difficult to ascertain the extent to which the cases share the features 

identified in the previous three sections.  However, the cases considered in this section 

either explicitly mentioned indigenous land laws, or implied that such land laws existed.  

Yet, they did not, generally, consider whether and to what extent those laws could receive 

common law recognition, nor did they consider the relevance of those laws for proving 

aboriginal title. 

 

The first case, Symonds, did not directly refer to indigenous land laws, though their 

existence was implied.  It did not involve a claim to aboriginal title, but concerned a dispute 

over a tract of land, between one purchaser deriving title from a Crown grant and another 
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deriving title from the Maori.
302

  The Court, therefore, did not seek to define aboriginal title 

or specify the requirements for proving it.  Chapman J., nevertheless, asserted that 

aboriginal title was entitled to protection.  This was one of the reasons why he held that the 

Crown, alone, was permitted to purchase land from the Maori.  He explained that the 

consequence of permitting settlers to purchase land directly from the Maori would be that 

the Maori would be dispossessed of their land.
303

 

 

Chapman J. gave some consideration to the nature of aboriginal title and its relationship 

with the Crown’s radical title, though he reached no firm conclusion on either issue.  When 

considering the nature of aboriginal title, he regarded “the Native dominion over the soil as 

inferior to what we call an estate in fee”,
304

 but pointed out that “practically, it secures to 

them all the enjoyment’s [sic] from the land which they had before our intercourse”.
305

  

Regarding the relationship between the Crown’s radical title and the Maori’s title, he 

confirmed that the two could coexist and suggested that the Crown’s radical title helped to 

protect the title of the Maori.  He held that: 

The assertion of the Queen’s pre-emptive right supposes only a modified dominion 
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as residing in the Natives.  But it is also a principle of our law that the freehold 

never can be in abeyance; hence the full recognition of the modified title of the 

Natives, and its most careful protection, is not theoretically inconsistent with the 

Queen’s seisin in fee as against her European subjects.  This technical seisin against 

all the world except the Natives is the strongest ground whereon the due protection 

of their qualified dominion can be based.
306

 

 

Yet, despite giving some consideration to the nature of aboriginal title, Chapman J. did not 

attempt to define it
307

 and did not express a view on whether the Maori’s title was founded 

on occupation, law, or a combination of both.  He implied, nonetheless, that the Maori had 

laws in relation to land. 

 

He made the point that: 

Whatever may be the opinion of jurists as to the strength or weakness of the Native 

title, whatsoever may have been the past vague notions of the Natives of this 

country, whatever may be their present clearer and still growing conception of their 

own dominion over land, it cannot be too solemnly asserted that it is entitled to be 

respected, that it cannot be extinguished (at least in times of peace) otherwise than 

by the free consent of the Native occupiers.  But for their protection, and for the 

sake of humanity, the Government is bound to maintain, and the Courts to assert, 

the Queen’s exclusive right to extinguish it.
308

 

 

Although this passage refers to the Maori’s “conception of their own dominion over 

land”,
309

 rather than their laws, the use of this term suggests that Chapman J. recognised 

that they had ideas about using and controlling their land, which would imply that they had 

laws to enable them to give effect to those ideas.  He also acknowledged that the Maori had 

mechanisms for dealing with land among themselves, which continued to operate, 

unaffected by the Crown’s right of pre-emption.  He held that: 
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The legal doctrine as to the exclusive right of the Queen to extinguish the Native title, 

though it operates only as a restraint upon the purchasing capacity of the Queen’s 

European subjects, leaving the Natives to deal among themselves, as freely as before 

the commencement of our intercourse with them, is no doubt incompatible with that 

full and absolute dominion over the lands which they occupy, which we call an estate 

in fee.
310

 

 

The acknowledgment that the Maori would “deal among themselves” with regard to land 

again suggests that Chapman J. assumed that they had laws that enabled them to vary their 

entitlements to their land. 

 

Symonds was an important case in that it held that the Maori had rights to their land and 

suggested that those rights could enjoy the protection of the courts.  It also held that the 

Crown’s radical title and the Maori’s aboriginal title could coexist.  However, beyond 

implying that the Maori had land laws and holding that aboriginal title fell short of fee 

simple, Chapman J. made no attempt to define either aboriginal title, or the radical title of 

the Crown.  Nor did he consider whether and, if so, in what circumstances, the courts could 

recognise and enforce Maori land laws. 

 

The next case to consider the title of the Maori to their land, In re “The Lundon and 

Whitaker Claims Act, 1871”, shed more light on how some judges understood the nature of 

the Maori’s title and made it clear that they assumed that the Maori had land laws.  The 

Court in that case did not consider the extent to which, or the circumstances in which, those 

laws would receive common law recognition.  However, it was of the view that aboriginal 

title was founded on Maori laws.  The Court expressed the view that aboriginal title, though 

less than a fee simple, was a proprietary right in the land and confirmed that the aboriginal 
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title and the Crown’s radical title could coexist.  The Court held that: 

The Crown is bound, both by the common law of England and by its own solemn 

engagements, to a full recognition of Native proprietary right.  Whatever the extent 

of that right by established Native custom appears to be, the Crown is bound to 

respect it.  But the fullest measure of respect is consistent with the assertion of the 

technical doctrine, that all title to land by English tenure must be derived from the 

Crown; this of necessity importing that the fee-simple of the whole territory of New 

Zealand is vested and resides in the Crown, until it be parted with by grant from the 

Crown.
311

 

 

The reference to the words “[w]hatever the extent of that right by established Native 

custom appears to be, the Crown is bound to respect it”
312

 implied that it might be 

necessary to look to Maori “custom” to establish the nature and extent of aboriginal title 

and thus enable the Crown to respect and protect it.  This may therefore suggest that the 

Court regarded indigenous land laws as a relevant consideration in establishing the nature 

and extent of aboriginal title.  However, even if courts were prepared to recognise Maori 

land laws for this purpose, they would not have recognised alienation of Maori land to 

settlers.  One of the reasons for this appears to have been that the Maori held their lands in 

accordance with a system of laws that did not form part of the common law.  Thus, the 

Court held that: 

Alienation by a Native, who as yet holds according to Maori custom, to a European, 

who can only hold by English tenure, is an anomalous transaction; and the intent 

retrospectively to clothe with the legal estate interests created by such a transaction, 

ought to be clearly manifested.
313

 

 

In re “The Lundon and Whitaker Claims Act, 1871” regarded aboriginal title as a 

proprietary right in the land, which the Maori held in accordance with their own laws.  It 
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also confirmed that the aboriginal title was entitled to be respected and protected and could 

coexist with the Crown’s radical title.  The case may have implied that it would be 

necessary to look to Maori land laws to establish the nature and extent of a community’s 

aboriginal title.  However, as it did not concern a claim to aboriginal title, the passage that 

gave this impression was obiter. 

 

Another case from this early period in New Zealand’s history, albeit a Privy Council 

decision, Nireaha Tamaki, should be mentioned.  It concerned a claim by a member of the 

Maori community that the Crown had not extinguished the aboriginal title over a parcel of 

land belonging to his community.
314

  Thus, Nireaha Tamaki, unlike the previous cases 

discussed in this section, involved a claim by Maori to their land.  However, the Maori 

appellant was not required to prove his title.  He merely had to show that it had not been 

extinguished. 

 

The judgment of the Privy Council, delivered by Lord Davey, confirmed that aboriginal 

title could exist alongside the Crown’s radical title and suggested that the Crown’s radical 

title ensured that the aboriginal title was protected.
315

  His Lordship was not required to 

define aboriginal title, or to lay down the requirements for proving it.  Nevertheless, it 

would appear that he regarded aboriginal title as a right to occupy land in accordance with 

Maori laws.  That occupation of land was a key component of aboriginal title is suggested 

by the following passage: 
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Their Lordships think that the Supreme Court are bound to recognise the fact of the 

“rightful possession and occupation of the natives” until extinguished in accordance 

with law in any action in which such title is involved, and (as has been seen) means 

are provided for the ascertainment of such a title.  The Court is not called upon in 

the present case to ascertain or define as against the Crown the exact nature or 

incidents of such title, but merely to say whether it exists or existed as a matter of 

fact, and whether it has been extinguished according to law.
316

 

 

That His Lordship was of the view that the Maori held their land in accordance with their 

laws is evident from a passage which dismissed the suggestion that the Maori had no laws.  

He held that: 

Their Lordships think that this argument [the argument that the Maori had no 

customary law of which the courts could take cognisance] goes too far, and that it is 

rather late in the day for such an argument to be addressed to a New Zealand Court.  

It does not seem possible to get rid of the express words of the 3
rd

 and 4
th

 sections of 

the Native Rights Act, 1865, by saying (as the Chief Justice said in the case referred 

to) that “a phrase in a statute cannot call what is non-existent into being.”  It is the 

duty of the Courts to interpret the statute which plainly assumes the existence of a 

tenure of land under custom and usage which is either known to lawyers or 

discoverable by them by evidence.
317

 

 

Though the Privy Council judges were of the view that the Maori had a body of land law, 

they relied on statutory provisions in reaching their conclusion that courts could ascertain 

those laws and the tenure system that those laws prescribed.  It is, however, unclear 

whether they would have regarded Maori land law as capable of receiving judicial 

recognition in the absence of statute.  Furthermore, though Nireaha Tamaki suggests that 

aboriginal title could be defined as occupation of land in accordance with Maori law, the 

Court did not decide whether the Maori would be required to prove both occupation of land 

and the laws underpinning that occupation, in order to prove their title. 
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It would appear that, in the early period of New Zealand’s history, the courts were of the 

view that aboriginal title could receive judicial recognition, but the Native Land Act, 1909, 

laid down that the Maori could not assert their aboriginal title to land against the Crown.
318

  

As will be seen shortly, however, one case suggested that the Maori may have been entitled 

to claim aboriginal title over water.
319

  Thus, even before the Maori Land Act, 1993 was 

passed, it may have been possible for the courts to recognise and protect aboriginal title in 

limited circumstances, but the requirements for proving aboriginal title were unclear. 

 

In addition to Te Runanganui o Te Ika Whenua Inc. Society, which concerned aboriginal 

title, courts in a couple of recent decisions have been willing to recognise Maori rights and 

customs.  The courts, nevertheless, required the aboriginal rights and customs to be proved 

with some precision.  The customs in question related to water and its use.  Although the 

cases were not, strictly speaking, concerned with aboriginal title, they indicate how courts 

would approach aboriginal title, including the weight that they would give, both to the uses 

that the Maori made of the water and to the laws underpinning those uses.  These cases will 

now be considered. 

 

One case relating to the Maori’s use of water, Te Weehi, concerned a right to take a small 

quantity of paua for personal consumption.
320

  Williamson J. referred to early New Zealand 

decisions that had recognised a customary fishing right.
321

  However, he pointed out that 
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more recent cases had held that such rights could only receive recognition if they were 

conferred by statute or were exercised as part of the unextinguished aboriginal title.
322

  In 

contrast, the right claimed in Te Weehi was not an aspect of the claimant’s aboriginal title, 

because his tribe had never owned the area of the foreshore on which the right to collect 

paua had been exercised.
323

  Indeed, Williamson J. found that: 

… the customary right contended for in this case is not based upon ownership of 

land or upon an exclusive right to a foreshore or bank of river.  In that sense this 

claim is a “non-territorial” one.
324

 

 

Rather, he found that “[t]he right is by courtesy of a friendly and related tribe”.
325

  Having 

determined that the right claimed was non-territorial, he considered the requirements for 

proving Maori rights, holding that: 

Obviously the investigation of any particular customary right claimed is a detailed 

process requiring evidence of a convincing nature.  It may relate to limited rights in 

very limited areas.  Certainly in order to be effectively enforced the rights must be 

capable of definition with some precision.
326

 

 

However, once the right had been established, it would remain in force until extinguished 

by clear and plain legislation.
327
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Although Te Weehi was not concerned with an aspect of aboriginal title, it suggested that 

aboriginal rights, which, no doubt, included aspects of aboriginal title, needed to be clearly 

and precisely defined and required detailed proof.  This emphasis on detailed evidence is 

not unlike the approach found in some of the Australian cases.
328

  Nonetheless, the decision 

did raise some questions.  In particular, the Court heard evidence that the Ngai Tahu Tribe, 

who gave the claimant permission to take a small quantity of paua, no longer owned the 

strip of coastline from which the paua were taken.
329

  It is therefore unclear how the 

permission to exercise the non-territorial right could have been validly granted.  That being 

the case, the basis for the claimant’s right is somewhat uncertain.  However, Te Weehi 

indicates that the courts may be prepared to recognise aboriginal rights relating to the use of 

waters.  It also suggests that Maori rights must be proved in detail and with precision. 

 

The second decision concerned Maori customs, rather than Maori rights, relating to the use 

of water.  The case in question, Huakina Development Trust, concerned the right of a Maori 

organisation to object to the granting of a water right, essentially on the grounds that Maori 

values had not received adequate consideration.
330

  In reaching the conclusion that Maori 

values were a relevant factor to be taken into account, Chilwell J. considered how courts 

had dealt with both customs and spiritual beliefs.  Regarding proof of customs, having 

reviewed the authorities, he concluded that “customs and practices which include spiritual 

elements are cognisable in a Court of law provided they are properly established, usually by 

                                                           
328

  See section 5, supra. 

329
  See Te Weehi, supra n.30, at 117. 

330
  See Huakina Development Trust, supra n.11, at 190-3. 



383 
 

evidence”.
331

  The Court also indicated that customs must be proved with some precision, 

but the case may have opened the way for a wide range of customs relating to water to 

receive judicial recognition.  In particular, it allowed for the recognition of customs derived 

from spiritual beliefs, rather than solely from physical uses of the water. 

 

The two cases referred to above were concerned with Maori rights and customs.  Both 

indicated a willingness to recognise them, provided that sufficient evidence was adduced to 

prove them.  Although the cases did not deal directly with the issue of aboriginal title, or 

the indigenous land laws underpinning it, this matter was considered in Te Runanganui o 

Te Ika Whenua Inc. Society.
332

  The case concerned Maori claims to two rivers in which the 

claimants tried to prevent the transfer of dams to energy companies.  Their contention was 

based, in part, on aboriginal title.
333

  Cooke P. delivered the judgment of the Court.  In a 

significant passage, he acknowledged that aboriginal title survived Britain’s assertion of 

sovereignty and coexisted with the Crown’s radical title.  He also gave some hints as to the 

nature of aboriginal title.  He held that: 

Aboriginal title is a compendious expression to cover the rights over land and water 

enjoyed by the indigenous or established inhabitants of a country up to the time of 

its colonisation.  On the acquisition of the territory, whether by settlement, cession 

or annexation, the colonising power acquires a radical or underlying title which 

goes with sovereignty.  Where the colonising power has been the United Kingdom, 

that title vests in the Crown.  But, at least in the absence of special circumstances 

displacing the principle, the radical title is subject to the existing native rights.  They 
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are usually, although not invariably, communal or collective.  It has been 

authoritatively said that they cannot be extinguished (at least in times of peace) 

otherwise than by the free consent of the native occupiers, and then only to the 

Crown and in strict compliance with the provisions of any relevant statutes.
334

 

 

Cooke P.’s reference to “rights”, rather than “title” or “right in the land”, may suggest that 

he regarded aboriginal title as comprising a bundle of rights over land or water, thus 

holding a similar view to that of most of the Australian High Court judges.
335

  He did not 

give detailed consideration to the requirements for proving aboriginal title, but merely 

commented that: 

The nature and incidents of aboriginal title are matters of fact dependent on the 

evidence in any particular case.  Yet how they are decided or assessed tends to turn, 

not on the evidence only, but also on the approach of the Court considering the 

issue.  At one extreme they may be treated as approaching the full rights of 

proprietorship of an estate in fee recognised at common law ….  At the other 

extreme they may be treated as at best a mere permissive and apparently arbitrarily 

revocable occupancy.
336

 

 

The Court did not consider the type of evidence that would need to be adduced to establish 

aboriginal title, or whether detailed evidence would be required of the rights and incidents 

of aboriginal title and the laws underpinning those rights and interests.  Indeed, Cooke P. 

did not conclusively hold that aboriginal title continued in force in New Zealand, though he 

suggested that it was possible.  He referred to section 155 of the Maori Affairs Act, 1953, 

which provided: 

Except so far as may be otherwise expressly provided in any other Act, the Maori 

customary title to land shall not be available or enforceable by proceedings in any 

Court or in any manner as against Her Majesty the Queen or against any Minister of 

the Crown or any person employed in any Department of State acting in the 
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execution of his office.
337

 

 

However, he made the point that “[i]t is not clear that the provision extends to water.
338

 

 

Thus, the Maori might have aboriginal title over water that the courts could recognise and 

protect.  Cooke P. concluded, with regard to the appellants, that: 

… however liberally Maori customary title and treaty rights may be construed, one 

cannot think that they were ever conceived as including the right to generate 

electricity by harnessing water power.  Such a suggestion would have been far 

outside the contemplation of the Maori chiefs and Governor Hobson in 1840.
339

 

 

Despite this conclusion, however, he set out the circumstances in which the Maori might 

have redress, explaining that: 

If the granting of rights to generate electricity has prejudiced their treaty or 

fiduciary or customary rights without consent, Maori may have some ground for 

complaint and may claim relief through the Waitangi Tribunal or possibly in the 

ordinary Courts.
340

 

 

The case suggested that aboriginal title over water might enjoy judicial recognition and 

protection by New Zealand courts, provided that the Maori claimants could show that their 

rights had been infringed.  The requirements for proving aboriginal title, however, were 

barely touched on.  There was a reference to rights and incidents being established by 

evidence.  Nevertheless, whether Maori claimants would be required to prove every right 

and incident of their title, or simply that they had used the water at the time when Britain 

asserted sovereignty and had continued to use it, was not decided in that case.  As noted 
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earlier, however, the issue of Maori customary title was recently considered in Ngati Apa 

and it would appear from that case that the title does require detailed proof.
341

  It would also 

appear from that case that Maori land laws can be recognised and protected by the courts.
342

  

However, it would not have been possible to ascertain, from the cases discussed in this 

section, whether the courts would have recognised or accommodated indigenous law. 

 

8. Conclusion: Reasons for the Different Approaches 

In this chapter, essentially three approaches to land law have been discussed: 

The non-recognition approach, in which courts have refused to recognise 

indigenous law and to protect the aboriginal title of the indigenous peoples. 

 

The accommodation approach, in which the courts have recognised a right to 

occupy land, but have given little or no attention to the indigenous laws. 

 

The recognition approach, in which the courts have recognised indigenous laws and 

have regarded proof of those laws as essential to proof of native title and a sub-

category of the recognition approach, the hybrid approach.  Where courts have 

adopted the hybrid approach, they have, subject to qualifications, regarded 

indigenous laws as relevant, though perhaps not essential, to proof of title. 

 

In considering why the courts have adopted more than one approach to indigenous land 

law, it is necessary to focus on the jurisdictions in which these approaches were adopted, 

rather than simply discussing the approaches without appreciating their context.  Where 

courts in a particular jurisdiction have taken more than one approach, it will be necessary to 

consider why it has been possible for the courts to reach more than one conclusion in 

dealing with indigenous land law.  Having considered why the courts in the three 

jurisdictions have differed about whether indigenous laws should be recognised, 

accommodated, or denied recognition, I shall identify the consequences for indigenous law 
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of these judicial approaches.  Finally, I shall discuss whether it is possible to identify 

differences between the non-recognition, accommodation and recognition approaches, 

depending on the subject area to which the approach is applied. 

 

(1) Differences Between the Jurisdictions 

(a) New Zealand 

In section 2 of this chapter, I briefly described some of the distinctive features of New 

Zealand’s approach to Maori land rights that may have had a bearing on the courts’ 

approach to aboriginal title there.  Cases concerning the approach of New Zealand courts to 

Maori land laws were discussed in section 3, which dealt with the non-recognition 

approach, section 5, where the recognition approach was discussed and section 7, which 

considered cases that were difficult to categorise.  Thus, in the very earliest cases, courts 

acknowledged the existence of Maori land laws and may even have indicated a willingness 

to recognise and enforce them, if the need had arisen.  Some years later, courts denied their 

very existence.  Throughout most of the twentieth century, courts, though suggesting that 

Maori laws might exist, were unwilling to recognise them.  Yet, in the past couple of 

decades, courts have been willing to recognise rights and customs relating to water and its 

uses, which should allow for the recognition of Maori laws in this area.
343

  It would 

therefore appear that courts have taken different views at different times in New Zealand’s 

history and that there has been a degree of confusion about the existence and nature of 
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aboriginal title and the Maori land laws underpinning it.  However, the situation has been 

clarified somewhat in the recent Court of Appeal decision in Ngati Apa.
344

 

 

The very earliest cases upheld the Crown’s right of pre-emption and sought to ensure that 

Maori land did not fall into the hands of settlers, at least until the aboriginal title had been 

surrendered to the Crown or converted into a freehold interest.
345

  However, the view of the 

New Zealand courts seems to have changed dramatically between 1872 and 1877.  In 1872, 

Maori were regarded as having “customs” which must be considered in determining their 

rights to land.
346

  However, by 1877, they were regarded as being without laws and having 

no more than a revocable right of occupancy.
347

  Although I may be unable to account for 

this dramatic shift in opinion and allowance must be made for judges taking different 

views, it may be possible to shed some light on why courts could come to such different 

conclusions.  From the outset, legislation was passed dealing with Maori land and by the 

mid 1860’s, a court was established
348

 to investigate Maori title to land and convert it into 

freehold title.  Furthermore, the Treaty of Waitangi may have led to confusion among the 

courts.  Some took the view that recognition of Maori title to land derived from the Treaty 

and depended on the extent to which it was recognised and enforced by legislation.
349

  

Others were of the opinion that aboriginal title was recognised in its own right, regardless 
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of the Treaty of Waitangi and remained in force until extinguished.
350

  This may not fully 

explain why Prendergast C.J. denied the existence of Maori laws, but it does help to explain 

the confusion among the courts about whether the common law could recognise aboriginal 

title in the absence of statute. 

 

The fact that a special Land Court had been established to investigate aboriginal title must 

have encouraged the perception that the courts could not recognise or protect the Maori’s 

aboriginal title, by distancing the ordinary courts from all questions relating to Maori land 

laws.  This perception was, no doubt, further reinforced by section 84 of the Native Land 

Act, 1909.  Thus, all of these factors may have contributed to the impression that the 

aboriginal title of the Maori was rarely a matter for the ordinary courts to consider.  

Therefore, even where they acknowledged the existence of Maori land laws, the courts did 

not seek to ascertain, let alone recognise and protect, them and the rights to land that they 

prescribed. 

 

However, although the statutory provisions relating to Maori land and the establishment of 

a special Land Court may explain why courts ceased to recognise aboriginal title and failed 

to recognise Maori land laws, it does not explain why courts in recent years are beginning 

to recognise Maori rights and customs.  This may have been partly due to the fact that those 

rights and customs related to water, because, as already mentioned, it was unclear whether 

section 84 of the Native Land Act, 1909 applied to water.  Nonetheless, this, in itself, may 

be an inadequate explanation.  Throughout much of the twentieth century, cases concerning 

aboriginal title to water and rights to take fish and shellfish were not decided on the basis 
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that the Maori had aboriginal title or an aboriginal right that the courts could enforce in the 

absence of statute.
351

  It is therefore possible that the courts may have been influenced by 

developments in other jurisdictions, particularly Canada, where, by the mid 1980’s, 

aboriginal title was accepted and aboriginal rights enjoyed constitutional recognition.
352  

More recently, as a result of the enactment of the Maori Land Act, 1993, Maori are no 

longer prevented from claiming their customary title against the Crown.  Furthermore, as 

discussed in this chapter, the New Zealand Court of Appeal has now acknowledged that 

Maori customary title was recognised by the common law and remained in force until 

lawfully extinguished.  Thus, although the three jurisdictions under consideration have not 

adopted identical approaches to aboriginal title, the New Zealand approach to Maori 

customary title is now in line with the approaches adopted in Australia and Canada. 

 

(b) Canada 

Canadian decisions were discussed in sections 4 and 6 of this chapter.  Although only one 

Canadian case was discussed in section 6, it was a very significant decision of the majority 

of the Supreme Court of Canada in a recent case involving a claim to aboriginal title.  

Before discussing that decision, however, it should be noted that the earlier decisions 

regarded aboriginal title as a right based on the occupation of land and not on laws.  The 
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courts did not go so far as to deny the existence of indigenous land laws.  They simply 

ignored them.  Proof of use and occupation of the land was essential, but nothing in their 

judgments suggested that proof of indigenous laws was required or even particularly 

relevant.  Clearly, this position has changed, as Lamer C.J.’s judgment in Delgamuukw 

bears witness.  However, it remains to consider why the courts in the earlier cases scarcely 

mentioned indigenous land laws and why they now regard them as important. 

 

To understand why courts focussed on occupation of land, rather than on indigenous land 

laws, it is necessary to refer to the interpretation of the Royal Proclamation of 1763,
353

 in a 

Privy Council case decided over a century after it was promulgated.  The Royal 

Proclamation was issued in October 1763, shortly after France ceded its territories in North 

America to Britain.
354

  Among other things, it reserved a large portion of North America to 

the indigenous peoples.
355

  Towards the end of the nineteenth century, due to a dispute 

between the Dominion of Canada and the Province of Ontario, the Privy Council had to 

determine the nature of the right to land enjoyed by the indigenous peoples.  The Privy 

Council held that their rights to their land were wholly dependent on the terms of the Royal 

Proclamation.
356

  Thus, the Privy Council looked to this instrument to determine the nature 

of the rights that the indigenous peoples enjoyed over their land and pointed out that: 

It was suggested in the course of the argument for the Dominion, that inasmuch as 
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  See The Royal Proclamation of October 7, 1763, in R.S.C. 1985, App. II, No.1. 

354
  See Treaty of Paris, February 10, 1763, printed in Adam Shortt and Arthur G. Doughty, eds., 

Documents Relating to the Constitutional History of Canada, 1759-1791, 2
nd

 ed. (Ottawa: King’s 

Printer, 1918), vol. I, 97 et seq. 

355
  The extent of the tract of land reserved can be debated, see Judson J. in Calder, supra n.112, at 

152-6.  Cf. the judgment of Hall J., at 203-8. 

356
  See St. Catherine’s Case, supra n.140, at 54. 
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the proclamation recites that the territories thereby reserved for Indians had never 

“been ceded to or purchased by” the Crown, the entire property of the land 

remained with them.  That inference is, however, at variance with the terms of the 

instrument, which shew that the tenure of the Indians was, a personal and 

usufructuary right, dependent upon the good will of the Sovereign.
357

 

 

Thus, this decision established the right of indigenous Canadians to their land as a right to 

occupy, use and enjoy the land, but not as a right of ownership, because “[t]he Crown has 

all along had a present proprietary estate in the land, upon which the Indian title was a mere 

burden”.
358

  The St. Catherine’s Case therefore established that indigenous Canadians had a 

limited right in relation to the land, which amounted to a right to occupy and use the land.  

This was partly due to the Privy Council’s interpretation of the Royal Proclamation, but 

may also have been due to lack of knowledge about indigenous land laws. 

 

The decision in the St. Catherine’s Case, however, may not have been the only factor that 

led the Courts in Calder and Baker Lake to regard proof of occupation of land as of key 

importance.  A second factor may have been that occupation is proof of a right to 

possession at common law.
359

  That being the case, proof of indigenous land laws was 

perhaps not required.  Proof of occupation, alone, was necessary.  This may explain why 

the courts did not lay down any requirements relating to proof of indigenous land laws.  

Aboriginal title could be proved without them and there was, therefore, no need to 

emphasise them.  Finally, courts may have been unwilling to refer to indigenous land laws 

because of a reluctance to recognise that indigenous peoples might have a wide range of 

rights in relation to their land, such as rights to govern and make decisions about their 
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  Ibid. 

358
  Ibid., 58. 

359
  This point was made in Delgamuukw, supra n.251, at 58 and 71. 
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land.
360

  However, if their aboriginal title were established, indigenous communities would 

be able to continue to exercise many of their laws over their land, even though the courts 

had not acknowledged those laws.  Thus, though perhaps unwittingly, the courts have 

enabled the indigenous communities to continue to exercise their laws governing the 

occupation and use of their land. 

 

However, indigenous laws are no longer ignored.  Lamer C.J.’s judgment in Delgamuukw 

did not merely acknowledge that indigenous land laws might exist, but regarded them as 

relevant to proof of title.  Thus, he did not inadvertently allow for their accommodation.  

He regarded them as capable of judicial recognition.  Reasons for the change in attitude 

towards indigenous land laws are unclear.  Three factors may have had a bearing on this 

change of approach.  In the first place, information about indigenous land laws, land tenure 

and rules governing land use is, no doubt, more readily available than in the past.  It is 

certainly more accessible than in the late nineteenth century, when the Privy Council 

reached its conclusions.  Even in the twenty-five years between the decisions in Calder and 

Delgamuukw, research on this subject is bound to have taken place and the body of 

available and accessible knowledge would have expanded significantly. 

 

The second factor is likely to have been the enactment of section 35(1) of the Constitution 

Act, 1982.
361

  Although the Constitution Act referred to “existing aboriginal rights” rather 

                                                           
360

  Although the evidence to support this possibility is very limited, a focus on aboriginal title as 

encompassing merely a right to occupy the land and use it for hunting, fishing and gathering, 

enabled Mahoney J., in Baker Lake, to deny to the aboriginal title holders any rights over the 

minerals on their lands, supra n.119, at 57-8. 
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  Supra n.5. 
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than “aboriginal laws” it gave those rights constitutional recognition.  As many of those 

rights may be defined and qualified by indigenous laws, recognition of those rights would 

require those laws to be examined and would lead to their recognition, albeit, perhaps 

indirectly.  This, too, may have influenced Lamer C.J. to give greater weight to the 

relevance of indigenous laws. 

 

Finally, Lamer C.J. may have been influenced by decisions such as Mabo [No.2], in which 

both the leading judgment of Brennan J. and the joint judgment of Deane and Gaudron JJ. 

regarded indigenous land laws as capable of judicial recognition in certain 

circumstances.
362

  Indeed, as noted in section 6 above, there are many similarities between 

the judgment of Deane and Gaudron JJ. in Mabo [No.2] and that of Lamer C.J. in 

Delgamuukw.  Apart from the recent decision in Delgamuukw, Canadian cases concerned 

with indigenous rights to land barely mentioned indigenous land laws.  This was not the 

case in Australia.  The reasons for this difference will now be considered. 

 

(c) Australia 

Unlike Canada and New Zealand, indigenous Australians received no official recognition 

of their rights to their lands, neither statutory nor judicial, in the early years of settlement.  

Indeed, this situation continued throughout most of the twentieth century.  Before the 

decision in Mabo [No.2], only one native title claim had come before an Australian 

court.
363

  When the High Court considered native title, the judges looked to other 
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  See discussion in sections 5(2) and 6(2), supra. 

363
  See Milirrpum, supra n.35.  This decision was discussed and criticised and its significance was 

assessed in David Ritter, “The “Recognition of Terra Nullius” in Mabo: A Critical Analysis” (1996) 

18(5) Sydney Law Review 5, at 13-16. 
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jurisdictions.  However, though Toohey J. followed North American precedent closely, 

particularly the decision in Baker Lake,
364

 the other judges, whilst making a number of 

references to cases from other jurisdictions,
365

 developed their own approaches.  Their 

judgments shared a number of features with Canadian and some New Zealand cases, 

including an acknowledgment of the capacity of aboriginal title to survive Britain’s 

assertion of sovereignty and its inalienability except to the Crown.  One notable feature that 

set them apart, however, was their emphasis on the role of indigenous laws in determining 

the rights of the title holders and their assumption that, in certain circumstances, the courts 

would recognise and enforce those laws.
366

  Even Toohey J., who focussed mainly on 

native title as a right to occupy the land, suggested that it might be necessary to prove the 

existence of a system of laws.
367

 

 

It is not clear why the judges placed considerably more emphasis on indigenous land laws 

than was the case in the Canadian and New Zealand judgments to which they referred.  One 

possible explanation may have been that they were influenced by the discussion of 

indigenous land laws found in Milirrpum.  For although they did not reach the same 

conclusion as Blackburn J. about the capacity of the common law to recognise communal 

native title in the absence of statute,
368

 they did seem to share his view that evidence of 
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  See Mabo [No.2], supra n.29, at 186-192. 
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  For examples of references to Canadian and New Zealand cases, ibid., 57, 60, 64, 83 and 87-92. 

366
  See sections 5 and 6, supra. 
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  See Toohey J.’s judgment discussed in section 4(2), supra. 
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  See Milirrpum, supra n.35, at 198-262.  The case, however, was decided on the far narrower 

ground that the plaintiffs had not proved that their predecessors in 1788 had the same links to the 

same tract of land as they claimed in the case, see pp.183-197. 
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indigenous laws was important.
369

 

 

Although the approach to indigenous land laws in Milirrpum may have had a significant 

influence on the approach in Mabo [No.2], it is possible that courts in later cases, when 

requiring detailed proof of land laws, were influenced by concern to restrict the land rights 

that indigenous communities could claim.  This would be difficult to prove, but would be a 

possible explanation for the courts requiring detailed proof of aboriginal rights and of the 

laws underpinning them, despite the fact that such a restrictive approach has not been 

adopted in Canada. 

 

(d) Comparison of the Jurisdictions 

A comparison of the approaches found in the three jurisdictions reveals that historical 

factors, legislative and executive instruments concerning aboriginal title, or the lack of such 

instruments, have had a major bearing on judicial approaches.  The courts have also been 

influenced by judicial decisions from other jurisdictions.  The courts in all three 

jurisdictions agree that aboriginal title survived Britain’s assertion of sovereignty and 

enjoyed judicial recognition and protection until extinguished.  However, they do not agree 

about whether it is a personal or proprietary right, or the role of indigenous land laws in 

defining and proving aboriginal title.  In addition, as already mentioned, each jurisdiction 

has its own legislation and mechanisms for dealing with aboriginal title.  New Zealand has 

the Treaty of Waitangi, the Maori Land Court and extensive legislation dealing with the 

                                                           
369

  Blackburn J. discussed the land laws of the plaintiffs in the context of considering whether the 

plaintiffs had a proprietary interest in their land, ibid., 265-8.  Indeed, Brennan J. quoted from 

Blackburn J.’s findings on indigenous law, ibid., 267.  See also Mabo [No.2], supra n.29, at 39.  

Blackburn J.’s acknowledgment of the existence of an aboriginal system of law, as well as his 

reason for refusing to recognise native title, are discussed in Garth Nettheim, supra n.152, at 104. 
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conversion of aboriginal (or Maori customary) title into freehold title.  It now has also the 

Waitangi Tribunal, which was set up to investigate and review Maori grievances against the 

Crown.
370

 

 

Canada has the Royal Proclamation that recognised that indigenous communities had rights 

to their lands, as well as treaties, many of which were, in part, land surrender agreements, 

which further indicated that indigenous communities were recognised as having rights to 

their lands.  Finally, for the past two decades, aboriginal rights, including land rights, have 

enjoyed constitutional protection. 

 

Australia, unlike Canada and New Zealand, had no early instruments recognising the land 

rights of the indigenous peoples.  However, those rights have finally been recognised and, 

following the decision in Mabo [No.2], legislation has been passed, the Native Title Act, 

1993 (Cth.) and the Native Title Amendment Act, 1998 (Cth.), seeking to define the 

meaning of the term “native title”.
371

 

 

These differences between the jurisdictions and other factors mentioned in this section may 

go some way towards explaining why the courts have not taken the same approach, either 

to aboriginal title, or to the laws underpinning it. 
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  See Gilling, supra n.25, at 138.  See also Boast, supra n.11, at 170-172; and Bartlett, supra 

n.332, at 300-302.  The role of the Waitangi Tribunal is discussed in detail in Boast, supra n.343. 
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  See section 5, supra. 
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(2) Consequences of the Judicial Approaches for Indigenous Law 

From the previous sections of this chapter, it is clear that the approach adopted by the 

courts has implications for judicial attitudes towards all aspects of indigenous law and for 

the way in which judges are likely to treat it.  Clearly, where the non-recognition approach 

operates in the area of land law, indigenous communities' occupation of their land, in 

accordance with their laws, is very vulnerable to extinguishment, because neither their right 

to occupy and use their land nor the laws governing occupation and use are recognised.  

Thus, indigenous communities have no means of protecting their land rights or their laws. 

 

Where the courts refuse to recognise indigenous land rights because they are of the view 

that indigenous communities have no law, this would indicate a lack of respect for 

indigenous values and laws and negative assumptions about indigenous societies and 

cultures.  Such an approach is likely to result in refusal to take into account indigenous 

values and any aspect of indigenous law. 

 

Courts that have regarded the common law as incapable of recognising indigenous law 

have not necessarily adopted a negative attitude towards indigenous laws and cultures.
372

  

However, in the absence of a statutory scheme governing the recognition of indigenous 

land rights, or statutory provisions prohibiting the courts from recognising indigenous law, 

such an approach would either suggest a very narrow, rigid view of the common law, or a 

tendency to rely on parliament to deal with issues concerning the indigenous peoples.  In 

other words, where courts regard the common law as incapable of recognising indigenous 
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  This is evident from some of Blackburn J.'s remarks in Milirrpum, supra n.93 and 

accompanying text. 
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law, this could suggest a view that the common law is static and unable to adapt.  It would 

not be in keeping with the view that the common law should reflect local circumstances.  A 

finding that the common law is incapable of recognising indigenous law could also reflect a 

tendency of the courts to rely too heavily on parliament to legislate with regard to the 

indigenous peoples.  In the absence of such legislation, if an aspect of indigenous law 

should come before the courts, they would find it easier to deny it recognition than to 

develop a rationale to explain the circumstances in which it could be recognised. 

 

Where courts have accommodated indigenous land law by recognising the right of 

indigenous communities to occupy their land, this would not necessarily guarantee that 

other aspects of indigenous law would receive judicial recognition.  It would be quite 

possible for courts to recognise rights to occupy and use the land, without recognising, or 

even acknowledging the existence of, indigenous land laws, or any other aspects of 

indigenous law.  On the other hand, it is difficult to see how a community could occupy a 

tract of land without some laws governing who could use it and how it could be used.  

Thus, by recognising the right of indigenous communities to occupy their land, arguably, 

courts would enable, or even facilitate, indigenous communities to continue to live on their 

land, in accordance with their own laws.  This approach also does not place too heavy a 

burden of proof on aboriginal title claimants, because, though they must prove that they 

have occupied and used their land since Britain's assertion of sovereignty, they are not 

required to provide detailed proof of their land laws.  However, as already mentioned, this 

approach, because it does not require the existence of indigenous land laws to be 

recognised, or even acknowledged, does not guarantee that other aspects of indigenous law 

would be recognised or accommodated. 
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Courts adopting the recognition approach have recognised that indigenous communities 

have laws governing their use of land and have placed considerable emphasis on the 

importance of those laws.  Indeed, the courts regard law and not occupation of the land as 

the source of native title.  Thus, native title is regarded as occupation, or use and enjoyment 

of land, in accordance with indigenous law.  It would therefore appear that courts would be 

willing to recognise and protect not merely the rights to use the land, but also the laws 

underpinning those rights.  Furthermore, unlike the recognition approach, as it has operated 

in the area of family law, analogy with common law concepts has not been required.
373

  

However, courts have made the point that the connection with the land, which, in some 

cases at least, is recognised as having a strong spiritual dimension,
374

 needs to be expressed 

in terms of rights and interests that the courts can recognise and enforce.
375

  However, the 

courts have not assumed that native title is equivalent to fee simple.
376

  This, in conjunction 

with the requirement that every right in relation to the land must be proved, as well as the 

laws underpinning each right,
377

 places a very heavy burden of proof on native title 

claimants, particularly as claimants must show that the laws currently exercised are derived 

from laws exercised at the time of sovereignty.
378

  Yet, despite the emphasis on the 

importance of law, it would appear that only laws covering a narrow range of issues are 
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recognised.
379

 

 

It is unclear whether the recognition approach, as operating in the area of native title, would 

have implications for the recognition of other aspects of indigenous law.  On the one hand, 

native title rights and therefore the laws underpinning those rights appear to be fairly 

narrowly defined.  However, this approach could be applied to other areas of the law.  If so, 

it is possible that courts would not require a close analogy between particular aspects of 

indigenous law and their common law and statutory equivalents.  However, the burden of 

proof imposed on indigenous parties seeking recognition of their laws would be very high. 

 

The recognition approach, as applied in the Australian native title cases, places a very 

heavy burden of proof on indigenous communities.  However, it would be possible for 

courts to recognise indigenous land law, without imposing such a heavy burden of proof on 

claimants.  A variant of the recognition approach, namely, the hybrid approach, has 

achieved this, though it would be possible to recognise aspects of indigenous law without 

employing this approach.  The hybrid approach regards proof of indigenous land laws as 

relevant, though perhaps not essential, to proof of title.  A feature of this approach is that 

considerable weight is given to proof of occupation.  In that sense, it has similarities with 

the accommodation approach.  Thus, the burden of proof is not so heavy as with the 

recognition approach adopted in the Australian native title cases, though, like the Australian 

cases, it allows for the recognition of aspects of indigenous land law.  However, it is 

referred to as the hybrid approach, in part, because the judges hold that aboriginal title is 

derived from both common law and indigenous law concepts.  A consequence of this 
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approach is, therefore, that common law concepts are imposed on indigenous land law.  

Thus, a result of this approach may be the dilution of indigenous law and indigenous 

concepts.  Nonetheless, it does allow for the recognition of aspects of indigenous law 

without requiring the claimants of aboriginal title to meet too heavy a standard of proof. 

 

The relevance of this approach for other areas of the law is unclear, given its emphasis on 

occupation of land.  Nonetheless, it may have more significant implications than would, at 

first, appear.  Thus, courts seeking to draw on both common law and indigenous laws and 

values when dealing, for instance, with indigenous offenders, are adopting an approach not 

unlike the hybrid approach.
380

  In other words, as with the hybrid approach in the area of 

land, they are adopting an approach which draws on both common law and indigenous 

traditions, values and laws. 

 

It would therefore appear that, despite the features unique to aboriginal title, in particular, 

the importance of proving occupation of the land, the approaches that the courts have 

adopted to the recognition of indigenous land law may have implications for other areas of 

the law.  The next sub-section will consider how the non-recognition, accommodation and 

recognition approaches differ, depending on the subject area in which they operate. 

 

(3) Differences Between the Approaches in Family, Criminal and Land Law 

The non-recognition approach operates in a similar manner in all three subject areas.  The 

result is that indigenous laws are regarded as irrelevant in court cases.  In land law, as in 

family and criminal law, the courts have, in some instances, denied that indigenous 
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communities had any laws.  However, in some cases, courts employing the non-recognition 

approach have acknowledged that indigenous communities held their land in accordance 

with their laws.  The feature that sets the non-recognition approach in land law apart from 

the non-recognition approach in other areas of the law is that indigenous communities 

could continue to occupy their land in accordance with their laws until their rights were 

extinguished.  Thus, non-recognition did not necessarily result in the land laws of the 

settlers being imposed on indigenous communities from the outset.  Furthermore, in New 

Zealand, legislation provided for the conversion of Maori customary title into freehold title.  

Thus, both legislation and the Land Court, established to investigate and convert Maori 

customary title, recognised and sought to transform the Maori customary title.  This can be 

contrasted with the application of the non-recognition approach in family and criminal law, 

where, generally speaking, indigenous laws have not enjoyed statutory recognition. 

 

The accommodation approach in land law operates very differently from accommodation of 

family and criminal law.  Although differences between accommodation of family and 

criminal law were identified and discussed at the end of the previous chapter, in both, the 

courts recognised the existence of indigenous laws and sought to give them a measure of 

effect.  With land laws, however, courts may have accommodated them, without expressly 

acknowledging their existence.  This is due to the fact that, in some cases, recognition of 

rights to land does not depend solely on recognition of the laws underpinning those rights, 

but on recognition of the occupation of land.  The element of occupation and the capacity 

of the courts to recognise it, without recognising indigenous land law, distinguish the 

accommodation of land law from the accommodation of other aspects of indigenous law. 
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With regard to the hybrid approach, I can find no analogy in family and criminal law.  

Again, this is due to the fact that, according to this approach, proof of occupation is 

essential. 

 

Even the recognition approach, which was discussed in Chapter Two in relation to 

Canadian family law, operates in a very different manner when applied to land.  So far as 

the recognition approach is concerned, in family law it ensures that family relationships, 

entered into in accordance with indigenous law, receive the same recognition as family 

relationships entered into in accordance with statute.  In contrast, indigenous land laws are 

generally considered in the context of proving aboriginal title.  Thus, the recognition 

approach operates for a completely different purpose.  Furthermore, there is no suggestion 

that indigenous land laws are required to be analogous to common and statute law.  This is 

not the case with Canadian family law, where family relationships prescribed by indigenous 

law must bear a close resemblance to those governed by statute.  Nevertheless, although no 

analogy with common and statute law is required in land law, the courts have indicated that 

it would be possible to recognise and enforce the laws underpinning native title.  However, 

until a case comes before the courts requiring the enforcement of a particular aspect of 

indigenous land law, it is difficult to envisage how the recognition approach will operate in 

this context. 

 

Thus, courts have recognised, accommodated and refused to recognise indigenous land law.  

However, Courts have applied the recognition and accommodation approaches in a 

different manner and for different purposes when dealing with land law than when dealing 

with family and criminal law.  This is because of: 
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the importance of proof of occupation of land; 

 

the complexity of aboriginal title, with its range of rights and laws in relation to 

land; and 

 

the fact that it is possible to assume the existence of a whole body of land law, 

merely by recognising the right to occupy and use the land. 

 

In the absence of case law on the point, it is difficult to envisage how courts would go 

about recognising and enforcing a specific aspect of indigenous land law.  This leads to 

questions about the relationship between the common law and indigenous law.  What is the 

common law recognising?  Does it regard indigenous law as part of a separate body of law?  

Does it regard indigenous law as part of the common law, on analogy with local custom?  

Does it matter how the common law perceives indigenous law and its relationship with the 

common law?  These are the issues to be considered in the next chapter. 
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CHAPTER FIVE 

 

THE RELATIONSHIP BETWEEN THE COMMON LAW 

AND INDIGENOUS LAW 

 

1. Introduction 

In previous chapters, I have shown that courts have taken into account and, in some 

circumstances, even recognised, indigenous law.  I have looked at the circumstances in 

which the courts have applied these approaches and the different forms of accommodation 

and recognition that the courts have developed.  In this chapter, I shall examine judicial 

perceptions about the relationship between the common law and indigenous law.  In 

particular, I shall consider whether judicial approaches to the recognition of indigenous law 

and judicial perceptions about the relationship between the common law and indigenous 

law are linked. 

 

This chapter draws upon material from Chapters Two to Four.  However, this material is 

distilled from those chapters for two reasons.  Firstly, the different judicial perceptions 

explained below, regarding the relationship between the common law and indigenous law, 

do not always correlate with the approaches that the courts have adopted to the recognition 

of indigenous law.  Therefore, a separate analysis is required.  Secondly, the earlier 

chapters deal with three different approaches to the recognition of indigenous law.  

Therefore, it was felt that, for the sake of clarity, it was best not to seek to explain judicial 

perceptions about the relationship between the common law and indigenous law 

simultaneously, particularly as seven judicial perceptions have been identified. 
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The question with which I shall be concerned is whether judicial perceptions about the 

nature of indigenous law and its relationship with the common law affect how the courts 

treat indigenous law.  First, however, I shall examine the judicial approaches to indigenous 

values and the extent to which the courts distinguish between laws and values.  Throughout 

the chapter, I shall also highlight judicial characterisations of indigenous law, as these 

characterisations may throw light on judicial perceptions about its relationship with the 

common law.  The cases reveal that judges have a wide range of perceptions about this 

relationship, including: 

Denial that any such relationship exists; 

 

Recognition that the common law and indigenous law are separate, but parallel 

systems, with some points of interface; 

 

A perception that indigenous law and the common law are not entirely separate 

and that courts should seek to reconcile them or bring them closer together; 

 

Acknowledgment that remnants of indigenous law and cultural values continue 

to exist, as part of the common law. 

 

However, in characterising indigenous law, courts have often been better able to articulate 

what indigenous law is not, rather than what it is.
1
 

 

In every society, values are clearly important because they underpin the legal system.  

Thus, judicial attitudes to indigenous values are likely to colour judges' attitudes to 

indigenous law.  It is possible that indigenous societies may not draw a distinction between 

values and laws.
2
  However, section 2 of this chapter is not concerned with how indigenous 

communities see the relationship between their laws and values.  Rather, it is concerned 

                                                           
1
  See discussion in section 6, infra. 

2
  See Ward v. Western Australia, (1998) 159 A.L.R. 483 [hereinafter Ward (F.C.A.)] (Aust. F.C.), 

at 504. 
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with whether the courts have made this distinction.  Issues considered in section 2 will 

therefore include: 

Whether courts have distinguished between indigenous values and indigenous laws; 

and 

 

Whether the rationale for recognising indigenous values is similar to that for 

recognising indigenous laws. 

 

In examining these issues, the section will consider cases in all three jurisdictions that have 

broken new ground, so far as recognition of indigenous values is concerned. 

 

2. Indigenous Values and the Common Law 

In dealing with indigenous cultures, courts appear to have distinguished between 

indigenous laws and the values underpinning them.  This is clear from the terms that they 

have used.  The terms used to denote indigenous values have included the following: 

“traditions”,
3
 “values”,

4
 “cultural values”,

5
 “culture and traditions”,

6
 “value systems”,

7
 and 

“cultural heritage”.
8
  The courts have not always distinguished clearly between indigenous 

cultural values and aspects of indigenous law. 

 

                                                           
3
  See R. v. Saila, [1984] 1 C.N.L.R. 173 (Canada N.W.T.S.C.), at 176; and R. v. Moses, (1992) 71 

C.C.C. (3d) 347, at 368. 

4
  See Huakina Development Trust v. Waikato Valley Authority, [1988] 2 N.Z.L.R. 188 [hereinafter 

Huakina Development Trust], at 211 and 222; Re Adoption of A, [1992] N.Z.F.L.R. 422, at 4-5; Re 

(M) Adoption, [1994] 2 N.Z.L.R. 237, at 241; Robertson v. Flood, (1992) 111 F.L.R. 177 (Aust. 

F.C.), at 186; R. v. Saila, supra n.3, at 177; R. v. Moses, supra n.3, at 367-8 and 383; and R v. 

Curley, (1984) N.W.T.R. 281 (N.W.T.C.A.), at 283. 

5
  See Huakina Development Trust, supra n.4, at 206, 218-9 and 222-3. 

6
  Ibid., 211; and R. v. G.A., (1994) 87 C.C.C. (3d) 303 (N’fld. C.A.) at 309-13. 

7
  See R. v. Moses, supra n.3, at 367. 

8
  See R. v. J.N., (1986) N.W.T.R. 128, at 144. 
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Confusion is most likely to arise when terms such as “customs and practices” or “customs 

and traditions” are used.
9
  Custom, for instance, may, in some contexts, mean unwritten 

law.
10

  It can also mean little more than “a rule or habit of action which is in fact used or 

observed (we may perhaps add, consciously used or observed) by some body or class of 

persons, or even by one person”.
11

  Thus, in some instances, courts have used the term 

“custom” to mean an aspect of indigenous law.  In others, they may have used it to denote a 

cultural value.  Not surprisingly, in some cases, the distinction between indigenous laws 

and indigenous values has become blurred.  In some circumstances, therefore, it can be 

difficult to ascertain whether the courts were seeking to recognise an indigenous law, an 

indigenous value, or something else.  In other instances, however, the distinction has been 

quite clear.  Terms such as: “tradition”, “value” and “cultural heritage” do not refer to 

indigenous law.  Cases using these terms have not, generally, dealt with recognition of 

indigenous marriages and adoptions, nor have they involved tribal punishment.  Rather, 

they have been cases in which the courts have been asked to bear in mind indigenous 

values, alongside Western values.  Examples, to date, have included: 

The need to take into account indigenous values where they impact on indigenous 

offenders or help to explain why the offence occurred, particularly where 

the offender may have had limited contact with Western society;
12

 

 

Sentencing circles, which seek to accommodate both Euro-Canadian and indigenous 

                                                           
9
  See discussion in sections 6 and 7, infra. 

10
  See William Blackstone, Commentaries on the Laws of England (Oxford: Clarendon Press, 

1765-69) vol. 1, at 63, where he referred to the common law as “general customs”. 

11
  See Sir Frederick Pollock, A First Book of Jurisprudence (Littleton: Rothman & Co., 1996), at 

10. 

12
  See R. v. Fireman, (1971) 4 C.C.C. (2d) 82 (Canada Ont. C.A.), at 83-6; R. v. Curley, supra n.4, 

at 282-4; R. v. J.S.B., (1984) N.W.T.R. 210 (Canada N.W.T.S.C.), at 214-9; and R. v. G.A., supra 

n.6, esp. at 310. 
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values;
13

 

 

Family law cases where courts are prohibited by statute from recognising 

indigenous adoptions.
14

 

 

In some instances, indigenous values have been given weight because of the remoteness of 

the indigenous community.  Thus, courts may take into account the community’s limited 

contact with Western values and consequent adherence to its own values.
15

  The more 

common rationale for taking indigenous values into account is that they are factors relevant 

to the parties.  They are, therefore, treated in much the same way as any other relevant 

factors.
16

  These reasons are somewhat different from those usually given for recognising or 

accommodating indigenous law.  However, in some cases the reasons for taking into 

account indigenous laws and indigenous values are fairly similar, perhaps because the 

distinction is, at times, blurred. 

 

An example of this blurring of the distinction is Re Adoption of A.
17

  The Court made a 

passing reference to “customary law” and suggested that greater effort should be made to 

accommodate it.
18

  The Court also found that, according to Maori law, the adoption had 

                                                           
13

  See R. v. Moses, supra n.3, at 367-8 and 383. 

14
  See Re Adoption of A supra n.4, at 425-6; and Re (M) Adoption, supra n.4, at 241. 

15
  See R. v. Fireman and R v. J.S.B., supra n.12; R. v. Curley, supra n.4; and R. v. G.A. supra n.6. 

16
  See Neal v. R., (1982) 42 A.L.R. 609 (Aust. H.C.), at 626; Rogers and Murray v. R., (1989) 44 

A. Crim. R. 301 (Aust. W.A.C.C.A.), at 305-7; Juli v. R., (1990) 50 A. Crim. R. 31 (Aust. 

W.A.C.C.A.), at 36-7 and 40; and R. v. Jacky, (unreported, Aust. N.S.W.S.C., No.70013, 10 June 

1993) 1, at 12-3. 

17
  Supra n.4. 

18
  Ibid., 424.  This aspect of the case will be discussed later, when the relationship between the 

common law and indigenous law is considered. 
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already taken place.
19

  Therefore, on the face of it, the case involved indigenous law.  

However, the legislation prohibited the recognition of Maori law adoptions.  Besides, the 

family sought an adoption order in accordance with New Zealand legislation, not the 

recognition of Maori adoption law.  The difficulty that the family faced was that the 

adoptive parents were the child’s grandparents and that it was rare for courts to issue an 

adoption order in favour of the adoptive child’s grandparents.  However, because Maori 

values differed from those of other New Zealanders where family relationships were 

concerned, many of the reasons for denying the adoption order did not apply.
20

 

 

Thus, the decision had perhaps more to do with the recognition of Maori values than with 

Maori laws.  The Court clearly took those values into account in deciding to issue the 

adoption order.
21

  This case illustrates that courts may be unclear about what they are 

seeking to recognise.  This is not surprising, because the values of any society will underpin 

its laws and its laws will often reinforce its values.  Nevertheless, courts in all three 

jurisdictions have been prepared to break new ground, so far as accommodating indigenous 

values was concerned.  A case from each jurisdiction will be discussed to show how this 

has been achieved and to consider whether these decisions may have implications for the 

common law’s relationship with indigenous values and laws in the future. 

 

In Huakina Development Trust, the Court recognised the importance of the Treaty of 
                                                           
19

  Ibid., 423 and 426-7. 

20
  Ibid., 423-7. 

21
  Nonetheless, it would appear that the Court also sought to accommodate Maori law, to the extent 

that this was permissible.  Thus, Boshier J. acknowledged that, by issuing the adoption order, he 

was giving further effect to “the customary adoption which has occurred and will continue to 

operate … pursuant to the Adoption Act, 1955”, ibid., 427. 
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Waitangi to the foundation of New Zealand
22

 and was prepared to take into account the 

Treaty and other extrinsic materials in determining whether Maori values, including 

metaphysical and spiritual values, could be accommodated by the courts.
23

  The case 

ensured greater respect for Maori values in the courts.  It also opened up the possibility that 

Maori values, including spiritual values, could receive judicial recognition and found that 

courts could examine a wide range of relevant materials in determining whether those 

values could be taken into account.
24

 

 

The Australian case to break new ground in recognising indigenous values, R. v. B, did so 

by holding that the courts could take judicial notice of them.  The defendant, who pleaded 

guilty to manslaughter, sought to prevent publication of the name of the deceased.
25

  

Mildren J. asserted that “it is extremely offensive to most Aboriginal Territorians, and 

contrary to most tribal customs, to speak of a dead man by his name”.
26

  He was prepared to 

take judicial notice of this fact, on the ground that “this is so widely known in this 

community that every ordinary person may be presumed to be aware of it and that I am 

therefore able to take judicial notice of it”.
27

 

 

                                                           
22

  See Huakina Development Trust, supra n.4, at 210. 

23
  Ibid., 210-23. 

24
  Ibid.  Re Adoption of A was also ground breaking, particularly with its acknowledgment of the 

need for partnership between the Maori and other New Zealanders and the implications of that 

partnership for Maori values, supra n.4, at 424-7. 

25
  See R. v. B., (1992) 111 F.L.R. 463, at 464. 

26
  Ibid., 466. 

27
  Ibid. 
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This decision represents a significant departure from the norm, because courts would 

usually require evidence of the alleged value before they would even consider recognising 

it.  Taking judicial notice of indigenous values does not merely relieve the indigenous 

community of the burden of proving them, but it also suggests that knowledge of some 

indigenous values is so widespread in the non-indigenous community that courts can 

assume their existence.  This may be an indication that courts are beginning to show the 

recognition and respect for indigenous values that the values underpinning the common law 

have automatically enjoyed.  It will be interesting to see whether other cases follow R. v. B. 

in this respect and, if so, what types of cases adopt this approach. 

 

Finally, Canadian Courts have been the most radical of the three in ensuring that 

indigenous values were accommodated and respected.  Stuart J., in R. v. Moses, envisaged 

that the Canadian criminal justice system could and should accommodate both Western and 

indigenous values.  He was of the view that, even without any change to the criminal justice 

system, sentencing circles could accommodate both value systems.  He held that: 

If we generally seek their partnership [the partnership of the indigenous people] in 

resolving crime, a process that fairly accommodates both value systems must 

emerge. 

 

The circle has the potential to accord greater recognition to aboriginal values, and to 

create a less confrontational, less adversarial means of processing conflict.  Yet the 

circle retains the primary principles and protections inherent to the justice system.  

The circle contributes the basis for developing a genuine partnership between 

aboriginal communities and the justice system by according the flexibility for both 

sets of values to influence the decision-making process in sentencing.
28

 

 

Thus, Stuart J. envisaged that the Canadian justice system was able, not merely to 

accommodate indigenous values, but also to adapt, so that it could reflect aspects of both 

                                                           
28

  See R. v. Moses, supra n.3, at 367. 
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indigenous and Western values.  He therefore sought to lay the foundation for a partnership 

between the indigenous and non-indigenous communities. 

 

The cases discussed above indicate that at least some of the judges in the three jurisdictions 

have sought to increase recognition and respect for indigenous values.  The Canadian case, 

however, went farthest, modifying the process by which sentences were formulated, albeit 

within the confines of the statute law.  These modifications should enable the criminal 

justice system to operate in a way that does not merely accommodate both indigenous and 

Western values, but reflects the influence of each.  Therefore, sentences and the process by 

which they are formulated would reflect elements of the Canadian justice system and of 

indigenous values and processes.
29

 

 

Although courts may take into account indigenous values, most of the cases where this has 

occurred have given little consideration to any relationship between these values and the 

common law.  The impression usually given by the courts is that they have taken into 

account indigenous values in much the same way as they would take into account any 

factor relevant to the circumstances of the case.  Thus, any suggestion that a relationship 

exists between indigenous values and the common law would be artificial.  Hints of some 

kind of relationship may occasionally be found in Australian and New Zealand cases.  For 

instance, the willingness to take judicial notice of indigenous values in R. v. B. suggests 

that courts may take into account more than merely the factors relevant to the case.  With 

regard to New Zealand, a few cases have found that the Treaty of Waitangi and the 

                                                           
29

  Ibid., 355-6, 361-3, 366-7, 369-70 and 379-83; R. v. Morin, (1995) 101 C.C.C. (3d) 124 

(Canada, Sask. C.A.), at 155 and 162-5. 
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partnership that this has created between the Maori and other New Zealanders require 

Maori values and perhaps even Maori law
30

 to be treated with the same respect as Western 

values.
31

  This is perhaps moving towards what Stuart J. sought to achieve by using a 

sentencing circle. 

 

The Canadian approach in R. v. Moses, however, whereby a mechanism was devised for 

reflecting both value systems, went further than the other cases, particularly as many 

sentencing circles have been held since 1992.
32

  The relationship which the judgment in R. 

v. Moses seems to have envisaged was that indigenous values could become part of the 

legal system, at least when applied to indigenous people who accepted them.
33  

In other 

words, he seems to have envisaged that courts would be able to refer to indigenous values 

when formulating sentences for indigenous offenders. 

 

Although courts have, generally, given little thought to the relationship between the 

common law and indigenous values, they have referred to the relationship between the 

common law and aspects of indigenous law.  Judicial references to that relationship suggest 

that a whole range of possibilities have been envisaged.  These will be discussed below.  In 

looking at this issue, a parallel may be seen in recent cases between the Canadian courts’ 
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  See discussion of Re Adoption of A, supra n.4, in section 5, infra. 

31
  See Huakina Development Trust, supra n.4, esp. at 206, 210, 212-3, 217-9 and 221-3.  Ngai 

Tahu Maori Trust Board v. Director-General of Conservation, [1995] 3 N.Z.L.R. 553 [hereinafter 

Ngai Tahu Maori Trust Board], at 559-61; and Re Adoption of A, supra n.4, esp. at 424. 

32
  See R. v. Morin, supra n.29, at 130 and 156-7. 

33
  Stuart J. showed how sentencing circles allowed the competing values of the Canadian justice 

system and of indigenous communities to be reconciled, see R. v. Moses, supra n.3, at 367-70. 
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treatment of indigenous values and indigenous laws.
34

  However, while Canadian courts 

have acknowledged a relationship between Canadian and indigenous law, courts in other 

jurisdictions have not always been willing to concede this point. 

 

3. No Relationship 

The first cases to be considered are those that held that no relationship existed between the 

common law and indigenous law.  In other words, they held that the common law was 

unable to recognise or take into account indigenous law.  So far as the common law was 

concerned, indigenous law did not exist.  The reasons for holding this have, however, 

varied. 

 

One case in which this view was adopted, perhaps one of the most extreme examples, was 

R. v. Cobby.
35

  It concerned the validity of a marriage in accordance with indigenous law.  

Sir J. Martin, C.J., held that: 

We may recognise a marriage in a civilised country, but we can hardly do the same 

in the case of the marriages of these aborigines, who have no laws of which we can 

take cognizance.  We cannot recognise the customs of these aborigines so as to aid 

us in the determination as to whether the relationship exists of husband and wife.
36

 

 

It should be noted that Martin C.J. used the term “law” to denote that which the common 

law could recognise and the term “customs” to characterise what he was not prepared to 

recognise.  Thus, the term “customs”, in this context, was used to denote something 

                                                           
34

  See especially discussion of Delgamuukw v. British Columbia, [1998] C.N.L.R. 14 [hereinafter 

Delgamuukw] (Can. S.C.) in section 7, infra. 

35
  See R. v. Cobby, (1883) 4 L.R. 355 (N.S.W.). 

36
  Ibid., 356. 
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regarded by the Court as inferior to and incapable of recognition by the common law.
37

 

 

The ruling in R. v. Cobby stemmed, no doubt, from the Chief Justice’s perceptions about 

Aboriginal societies.  According to this judgment, the common law was not merely 

incapable of recognising or accommodating aspects of indigenous law.  It was far stronger 

than that.  It amounted to refusal by the common law to acknowledge the existence of 

indigenous law.  Therefore, no relationship, however limited and circumscribed, could ever 

exist between these two systems. 

 

The New Zealand courts in R. v. Wairemu Kingi
38

 and Rangi Kerehoma v. Public Trustee
39

 

had a similar perception.  They refused to recognise Maori law and implied that the 

common law could not recognise or accommodate it.  Thus, though less explicitly stated, 

the courts certainly implied that no relationship could exist between the common law and 

indigenous law.  Another analogy with R. v. Cobby was that the term “customs” was used 

to denote a type of rule that the courts regarded as incapable of recognition by the common 

law. 

 

Complete refusal to take indigenous law into account in any circumstances, the view that 

the common law cannot interact to any extent with indigenous law, is rare.  Even the New 

Zealand cases discussed above were decided in the context in which a court had long been 
                                                           
37

  The term “custom” is not necessarily used to mean a rule that is inferior to law.  It is often used 

to refer to unwritten law and the terms “laws” and “customs” are often used interchangeably, see 

accompanying text, infra nn.60-61. 

38
  See R. v. Wairemu Kingi, (1909) 12 G.L.R. 175, at 175-6. 

39
  See Rangi Kerehoma v. Public Trustee, (1918) G.L.R. 483 [hereinafter Rangi Kerehoma], at 

485. 
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established to convert Maori customary title into freehold title and to recognise aspects of 

Maori law.  Where courts are prepared to recognise or accommodate indigenous law, they 

cannot deny that a relationship with indigenous law exists.  Nonetheless, views about the 

closeness, or otherwise, of that relationship range from minimal acknowledgment, in very 

limited circumstances, to absorption of indigenous law into the common law.  The range of 

perceived relationships will be considered in turn. 

 

4. Mere Acknowledgment 

In some cases, courts have acknowledged the existence of a body of indigenous law that is 

quite separate from the common law.  However, this has not necessarily guaranteed 

recognition or accommodation of aspects of that law.  Such an approach can be seen in 

Kriewaldt J.’s judgments in the 1950’s.  He acknowledged the existence of indigenous law, 

but was adamant that Australian law and not the indigenous law applied to indigenous 

communities.  He asserted that “wherever white people imposed their civilisation upon a 

native race, that native race is subject to the same laws as the white man is”.
40

  He pointed 

out to the jury that: 

… if you believe it to be a fact that the accused acted in accordance with his tribal 

law, in accordance with a law which he regarded as binding on him, in accordance 

with a law which, if he broke it, might mean his own death, that is no excuse in this 

Court for his act.  It does not come into the question of whether he is guilty or not.  

It is only relevant on an entirely different question, namely as to what punishment 

should be inflicted upon him.
41

 

 

He therefore did not completely ignore indigenous law.  However, he envisaged that 

scarcely any relationship existed between that law and the common law.  Rather, he 
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  See R. v. Aboriginal Charlie Mulparinga, (1953) N.T.J. 205 [hereinafter Mulparinga], at 209. 

41
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regarded indigenous law as merely a factor to be taken into account, probably, for the most 

part, a mitigating factor, in fixing an appropriate sentence.
42

  This approach was similar to 

that which some courts have adopted in dealing with indigenous values.  Kriewaldt J., 

however, refused to take indigenous law into account in determining the guilt of the 

accused, even if the accused had acted in accordance with the law of his own community. 

 

Kriewaldt J. might have been comfortable with the notion that “white people” would 

impose “their civilisation upon a native race”.
43

  But in recent cases judges have openly 

acknowledged the dilemmas posed by applying Australian law to indigenous people.  This 

has often been regarded as problematic where, as a consequence of living under their own 

law, indigenous people had little understanding of the law administered by the courts.  

Murphy J. was one such judge.  In Ngatayi v. R.
44

 he observed that: 

The existence of two systems of law side by side, the prevailing one and aboriginal 

customary law, with their very different attitudes to guilt and responsibility, creates 

serious problems and the question of how far our laws should apply to aboriginals 

and how far their law should be allowed to apply to them is controversial.
45

 

 

Several years later, Bailey J. quoted this passage, and commented that: 

Nearly twenty years after these words were spoken and notwithstanding the case of 

Walker, supra, the question identified by Murphy J remains both controversial and 

not susceptible of any obvious and generally acceptable answer.
46

 

                                                           
42

  The acknowledgment that, though the same law applied to indigenous and non-indigenous 

people, tribal law could be taken into account in determining punishment, was also found in R. v. 

Aboriginal Timmy, (1959) N.T.J. 676, at 677. 
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  Supra n.40, at 209. 

44
  (1980) 30 A.L.R. 27 (Aust. H.C.). 
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  Ibid., 36-7. 
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  See Ashley v. Robert Bruce Materna, (unreported, Aust. N.T.S.C., No.12, 21
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 August 1997), 1, 

at 12.  He held, however, at page 16 that, in the case before him, the evidence was insufficient to 
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Thus, mere acknowledgment differs only slightly from the perception that no relationship 

exists.  It tends to be the perception of courts that regard indigenous law as inferior to and 

superseded by common and statute law.  However, courts that do not hold this view, do not 

regard the relationship as mere acknowledgment and are often uncomfortable with this 

perception.  Rather, they take the view that the relationship between the common law and 

indigenous law is closer, though they may disagree about how close the relationship is and 

how the bodies of law interact. 

 

5. Adjustment 

Courts have often been prepared to acknowledge some kind of relationship between the 

common law and indigenous law.  The type of relationship to be discussed in this section 

has not been clearly articulated.  Rather, so far, at least, it seems to have been a fairly 

pragmatic relationship with few rules and considerable, perhaps too much, judicial 

discretion.  Nevertheless, despite the uncertainty, a kind of relationship has been 

acknowledged. 

 

The two cases to have articulated this relationship most clearly were Jadurin v. R.
47

 and 

Minor v. R.
48

 In Jadurin v. R., the Court observed that: 

Once it is accepted, as it must be in the present case, that a court has taken into 

account the implications for a convicted Aboriginal within his own society, the 

argument that the offender is being punished twice loses some of its force.  It does 

not disappear completely; the notion still remains, but its extent must be measured 

by the circumstances of the particular case.  It was not suggested on behalf of the 

                                                                                                                                                                                 
prove the alleged customary law and even if that were incorrect, the evidence showed that the 

alleged customary law had become obsolete. 

47
  (1982-3) 44 A.L.R. 424 (Aust. F.C.). 

48
  (1992) 79 N.T.R. 1 (Aust. N.T.C.C.A.). 
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appellant that he, being an Aboriginal, the court should in any way abdicate its 

function of dealing with him.  It was submitted that the court should arrive at a 

penalty which reflected matters in mitigation arising from the appellant’s personal 

situation and which recognized the structure and the operation of Aboriginal 

society.  This would avoid a situation in which the appellant was punished twice for 

what he had done, thereby producing in him resentment against a system of law of 

which he had little understanding.
49

 

 

Thus, the Court recognised that some indigenous offenders would be subject to two 

punishments from two systems.  It also implied that courts ought to take this into account in 

formulating an appropriate sentence, as the following passage indicates: 

In the context of Aboriginal customary or tribal law questions will arise as to the 

likelihood of punishment by an offender’s own community and the nature and 

extent of that punishment.  It is sometimes said that a court should not be seen to be 

giving its sanction to forms of punishment, particularly the infliction of physical 

harm, which it does not recognize itself.  But to acknowledge that some form of 

retribution may be exacted by an offender’s own community is not to sanction that 

retribution; it is to recognize certain facts which exist only by reason of that 

offender’s membership of a particular group.  That is not to say that in a particular 

case questions will not arise as to the extent to which the court should have regard 

to such facts or as to the evidence that should be presented if it is to be asked to take 

those facts into account.
50

 

 

The Court held that the sentencing judge had clearly taken into account the likelihood of 

the appellant’s community inflicting further punishment on him and had demonstrated this 

by imposing a punishment that was very lenient, in light of the circumstances of the 

offence.
51

  Thus, Jadurin v. R. suggests that courts should be aware of the injustice of 

imposing two punishments for the same offence.  Therefore, where indigenous offenders 

have been, or are likely to be, punished by their own law, courts should adjust the 

punishment that they would normally impose, to take the tribal punishment into account.  
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  Supra n.47, at 428. 
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  Ibid., 429. 
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In other words, according to Jadurin v. R., the common law acknowledges the existence of 

another body of law.  Although unable or unwilling to give this other body of law full 

recognition, the common law can and does make adjustments to accommodate it. 

 

In Minor v. R., Mildren J. went further, suggesting that both the common law and 

indigenous law made adjustments to accommodate each other.  Although it could be argued 

that the fact that both systems of law continued to punish offenders would demonstrate that 

neither system gave the other full recognition, Mildren J. pointed out that Northern 

Territory courts had, for a long time, taken indigenous law into account when sentencing “a 

tribal Aborigine”.
52

  He explained that: 

The reason payback punishment, either past or prospective, is a relevant sentencing 

consideration is that considerations of fairness and justice require a sentencing court 

to have regard to “all material facts, including those facts which exist only by 

reason of the offender’s membership of an ethnic or other group.  So much is 

essential to the even administration of criminal justice” ….  The Australian Law 

Reform Commission pointed out that another reason for this attitude “derives from 

an important principle of the common law, that a person should not be punished 

twice for the same offence”, noting that “in practice it appears that some balancing 

of punishments is done within both systems”.
53

 

 

 

Thus, Jadurin v. R. and R. v. Minor acknowledged that some kind of relationship existed 

between the common law and indigenous law.  The nature and extent of the relationship 

were not clearly articulated, perhaps because its pragmatic nature made it impossible to 

define with precision.  Nonetheless, both decisions assumed that a relationship existed.  

However, Mildren J. suggested that both the common law and indigenous law had reached 

out and had sought to accommodate each other.  Yet, despite the pragmatic nature of this 

relationship, it differs from mere acknowledgment because judges go further than merely 
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acknowledging that indigenous peoples may live in accordance with their own laws.  

Indeed, they perceive that either the common law adjusts to accommodate indigenous law, 

or that both the common law and indigenous law adjust to accommodate each other.  Also, 

courts are more willing to accommodate indigenous law and to accommodate it to a greater 

extent than where they merely acknowledge the existence of indigenous law. 

 

A similar approach to that in Jadurin v. R. and R. v. Minor is found in Re Adoption of A.
54

  

However, three significant differences should be highlighted.  In the first place, New 

Zealand legislation prohibits recognition of adoption in accordance with Maori law.  

Secondly, the Court did not suggest that Maori law made adjustments to accommodate 

New Zealand law, though it could perhaps be argued that the rationale of the case implied 

this.  Finally, the Court presented a far clearer rationale for the relationship between the 

common law and Maori adoption law than the Australian courts provided for the 

relationship between Australian and indigenous criminal law. 

 

Boshier J. was concerned that the Adoption Act, 1955,
55

 by failing to recognise Maori 

adoptions, breached the spirit of partnership that ought to exist between the Maori and other 

New Zealanders.  He held that: 

It can clearly be argued that the place of the Treaty of Waitangi and the concept of 

partnership between Maori and Pakeha means that a more progressive appreciation 

of customary law and the Tangatawhenua, is now required.
56

 
                                                           
54

  This case was considered earlier, in the context of a discussion of the willingness of the courts to 

recognise and give effect to indigenous values, see supra nn.17-21 and accompanying text.  
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However, as this was not yet the case, he determined to make the Act work as well as 

possible.  He held that: 

Here, what is sought to be achieved must be viewed not only from a European, but I 

think more properly a Maori perspective.  If the Adoption Act 1955 does not seem 

to fully cope with what is important as a Maori concept of adoption, I think in view 

of recent developments to which I have referred to, the Act must simply be 

interpreted and be made to work as best as it can.
57

 

 

 

Boshier J. acknowledged that Maori law did not enjoy the recognition that it deserved.  

Nonetheless, he was of the view that the Treaty of Waitangi and the “concept of 

partnership”,
58

 which no doubt sprang, at least in part, from the Treaty, needed to be 

accommodated and to be expressed as fully as possible.  Other than his reference to 

partnership, he did not discuss the relationship between Maori law and the common law in 

sufficient detail to allow a firm conclusion to be drawn about its nature and extent.  

However, he was of the view that, on account of that partnership, Maori law ought to 

receive a degree of recognition and that the courts had a duty to make the law work to 

achieve that result. 

 

Thus, Boshier J. acknowledged the existence of Maori law and regarded it as separate from 

the common law.  However, the concept of partnership, if given its full expression, would 

require that the values and laws of Maori communities should be recognised by the courts, 

in the same way as the laws of the British settlers.  Whether this will follow from decisions 

such as Re Adoption of A remains to be seen. 
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6. Separate but Capable of Recognition 

In the cases discussed above, the courts regarded indigenous law as separate from the 

common law.  Although courts may have sought to accommodate this other law, it was not 

given complete recognition.  This may create the impression that, where courts have 

regarded indigenous law as separate from the common law, they have not been able to give 

it full recognition.  This, however, is not necessarily the case.  In the decisions discussed in 

this section, the common law recognised the indigenous law, but regarded it as part of a 

separate body of law.  The decisions include Canadian family law cases from the 1860’s to 

the early 1960’s and recent Australian land law cases. 

 

The Canadian courts did not, for the most part, discuss the relationship between the 

common law and indigenous law.  Nonetheless, their approach and their findings revealed 

that the common law could recognise indigenous law and provided some indication of their 

perceptions about the relationship between the two systems of law.  They also touched on 

what they thought they were recognising. 

 

The Australian courts discussed the relationship between the common law and indigenous 

law in rather more detail.  They made it absolutely clear that indigenous law was not part of 

the common law, but was part of a pre-existing body of law.  Some judges even 

acknowledged that, where the common law did not recognise aspects of indigenous law, 

from the perspective of the indigenous community, that law might still continue to apply.
59

  

They also held that no dual system of law existed.  This raises questions about which laws, 
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other than those relating to native title, the common law could recognise.  The native title 

cases have not attempted to provide an answer.  The nearest that Australian courts have 

come to answering this question have been their attempts, in criminal and occasional family 

law cases, to accommodate aspects of indigenous law, though no clear rationale has been 

offered for doing so. 

 

Before discussing the Canadian family law cases, one further point should be made.  

Courts, particularly in Canada, often use the term “customs” when referring to indigenous 

laws.  This term can have a specific, technical meaning when referring to local customs.  

However, it can also be used, occasionally, to signify that, in the eyes of the courts, 

indigenous laws are not laws at all, but are something inferior.
60

  Often, however, the term 

“customs” merely indicates that the laws being considered are unwritten.  Indeed, William 

Blackstone, in his Commentaries, was clear that the common law itself fell into this 

category.
61

  Where courts have ascribed a particular meaning to the term “custom”, this will 

be highlighted, but where they appear to have used it interchangeably with “law” and have 

ascribed no special, technical meaning to it, it will not be discussed. 

 

                                                           
60

  See discussion in section 3, supra. 

61
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E-Quis-A-Ka, (1889) 1 Terr. L.R. 211 (N.W.T.S.C.) where the Court held: “I adopt this view of the 
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In Connolly v. Woolrich, the Court unquestionably regarded indigenous laws as part of a 

pre-existing body of law.  Monk J. found that the indigenous nations were joint occupants 

of the land with the Europeans.
62

  He also found that the importation of the common law 

into the parts of Canada with which he was concerned did not have the effect of 

extinguishing indigenous law.
63

  Even allowing that the British Parliament had the power to 

extinguish indigenous law, he held that this had not occurred.
64

  Thus, that law, though not 

part of the common law, continued in force after English law applied throughout Canada 

and received common law recognition.
65

 

 

A similar approach was taken in a number of cases.  Perhaps the judgment in Connolly v. 

Woolrich was rather more explicit because it broke new ground and dealt with an issue 

which earlier courts had not addressed.  The decision in R. v. Nan-E-Quis-A-Ka upheld the 

decision in Connolly v. Woolrich.
66

  It also extended the principle, by holding that 

indigenous marriage law continued to apply to indigenous people, despite the enactment of 

a statute importing English criminal and civil law into the Northwest Territories.
67

  The 

main reason for this conclusion was that “no Act of the Parliament of the United Kingdom 

or of Canada … affects in any way these customs or usages”.
68

  Thus, it would appear that, 
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in both these cases, indigenous laws were regarded as part of a pre-existing body of law 

that remained in force until explicitly extinguished by legislation.  A statute merely 

covering the same subject matter as that covered by indigenous law would not abolish it.  

Although not part of the common law, if proved, indigenous laws could be recognised by 

the common law and enforced in Canadian courts.
69

 

 

The earlier Canadian family law cases treated indigenous law as part of a pre-existing body 

of law.  However, this was to change, with courts, in some cases, treating indigenous law 

more like local customs than laws.
70

  The most likely explanation for the change is that, 

whereas courts in the early cases were dealing with a territory over which their jurisdiction 

had not yet been effectively extended, by the 1960's and 1970's, their jurisdiction had been 

firmly established.  Nonetheless, it is difficult to pinpoint when that change occurred, 

because some of the cases were inconclusive.  However, Sissons J. gave this issue some 

attention in Re Noah Estate.
71

  He did not use the term “law”, but referred to Inuit laws as 

“customs”.  It is, nonetheless, unclear whether he attached any specific meaning to that 

term.  Certainly, he seems not to have drawn an analogy with local customs.  He 

acknowledged that Inuit customs changed over time
72

 and implied that the Inuit might have 

the power to modify them.
73

  He also alluded to the possibility that Inuit customs might 
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cover aspects of law other than marriage.
74

  Whilst acknowledging the uncertainty 

surrounding Inuit customs,
75

 he was able to conclude that, though they had been ignored,
76

 

they had not been extinguished and could only be infringed or extinguished by legislation.
77

 

 

Thus, Sissons J. held that Inuit customs remained in force until extinguished by an Act of 

Parliament and that they were capable of recognition by the courts.  It is possible that his 

views were similar to those of Monk J. and the Court in R. v. Nan-E-Quis-A-Ka.
78

 

 

Re Adoption of Katie E7-1807,
79

 does not throw any further light on Sissons J.’s view about 

the relationship between the common law and indigenous law, though it does affirm that 

view.  He implied that the Inuit had retained at least some of their pre-existing body of 

law.
80

  He therefore recognised the Inuit adoption custom with which the case was 

concerned.
81

 

                                                           
74

  Supra n.71, at 205-6. 

75
  Ibid., 204-6. 

76
  Ibid., 205. 

77
  Ibid., 203-4. 

78
  However, his views may have been closer to those of the Privy Council in Arani, which appeared 

to regard Maori customs as lying somewhere between local customs and a body of law.  See infra 

nn.142-4 and accompanying text. 

79
  (1962) 32 D.L.R. (2d) 686 (N.W.T.T.C.). 

80
  Ibid., 687, where he found that: “The Eskimos, and particularly those in outlying settlements and 

distant camps, are clinging to their culture and way of life which they had found to be good.  These 

people are in process of cultural change and have a right to retain whatever they like of their culture 

until they are prepared of their own free will to accept a new culture.” 

81
  Ibid.  However, the case may provide the first indication that Canadian courts were beginning to 

view indigenous law as part of Canadian law.  This is suggested by his finding that: “I think 

adoptions “made according to the laws of the Territories” include adoptions in accordance with 



430 
 

The view that indigenous law derives from a pre-existing body of law, separate from, but 

recognised by, the common law, can also be found in recent Australian native title cases.  

Australian courts have placed greater emphasis on describing the relationship between the 

common law and indigenous law.  However, questions still remain unanswered. 

 

Brennan J., in Mabo [No.2], found that indigenous law remained in force after the arrival of 

European settlers.  He held that, where native title was concerned, the same rules applied to 

indigenous communities in settled colonies as in conquered and ceded colonies.
82

  In other 

words, their rights to their land and the laws governing those rights would remain in force 

following Britain’s assertion of sovereignty.  Furthermore, both indigenous rights and 

indigenous laws would continue to enjoy common law recognition until they were 

extinguished.  He held that “[n]ative title, though recognized by the common law, is not an 

institution of the common law and is not alienable by the common law.”
83

 

 

According to a later case “[t]here is, therefore, an intersection of traditional laws and 

customs with the common law.”
84

  Kirby J., in Wik Peoples v. Queensland,
85

 gave the 

                                                                                                                                                                                 
Indian or Eskimo custom”, ibid., 690.  Nonetheless, this passage also suggests that Sissons J. 
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impression that, though aspects of indigenous law depended on the common law for 

judicial recognition, they did not depend on the common law for their existence.  He 

explained the process by which the common law recognised native title, holding that: 

To the extent that native title is recognised and enforced in Australia by Australian 

law, this occurs because, although not of the common law, native title is recognised 

by the common law as not inconsistent with its precepts.  This does not mean that, 

within its own world, native title (or any other incidents of the customary laws of 

Australia’s indigenous peoples) depends upon the common law for its legitimacy or 

content.  To the extent that the tide of history has not washed away traditional laws 

and real observance of traditional customs, their legitimacy and content rest upon 

the activities and will of the indigenous people themselves.
86

 

 

 

The courts acknowledged that a relationship existed between the common law and 

indigenous law, which allowed the common law to recognise and enforce aspects of 

indigenous law.  Thus, Brennan J. held that “[t]he common law can, by reference to the 

traditional laws and customs of an indigenous people, identify and protect the native rights 

and interests to which they give rise.”
87

  The type of protection that the common law could 

provide was “such legal or equitable remedies as are appropriate to the particular rights and 

interests established by the evidence”.
88

  Brennan J. found that, in determining the nature of 
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native title, it was necessary to look to the indigenous community’s laws and customs.
89

 

 

Although the courts discussed the relationship between the common law and indigenous 

law, it is not entirely clear what they thought they were recognising.  For instance, it is not 

always clear whether they thought they were recognising a body of indigenous law, 

indigenous customs, or a combination of laws and customs.  Furthermore, if they were of 

the view that they were recognising indigenous customs, it is not always clear what they 

meant by this term.  It is necessary to consider this question, because perceptions about 

indigenous law are inextricably linked with perceptions about its relationship with the 

common law.  Some of the judges did, however, make observations that have provided an 

insight into this issue.  Brennan J., for instance, described the source of native title as “the 

traditional laws acknowledged by and the traditional customs observed by the indigenous 

inhabitants of a territory”.
90

  Thus, he thought that he was recognising both laws and 

customs and sought to distinguish between them.  He did not provide clear definitions of 

these terms, but it would appear that he regarded laws as specific, clearly defined rules and 

customs as less precise, more flexible.  This is suggested by the following passage: 

The recognition of the rights and interests of a sub-group or individual dependent on 

a communal native title is not precluded by an absence of a communal law to 

determine a point in contest between rival claimants.  By custom, such a point may 

have to be settled by community consensus or in some other manner prescribed by 

custom.  A court may have to act on evidence which lacks specificity in determining 

a question of that kind.91
 

 

Although much of Brennan J.’s judgment has been followed, the distinction between “law” 
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and “custom” has not always been accepted in later cases.  Olney J. touched on this issue in 

Yarmirr (F.C.), but concluded that: 

… the distinction between law and custom, if there be one, is not readily 

discernible, and in the present case nothing turns upon it.  The senior yuwurrumu 

members who gave evidence, when asked the basis of their traditional rights and 

interests, without exception identified Aboriginal law as their source and none was 

challenged on that issue.
92

 

 

However, when the case came before the High Court, the majority were of the view that a 

distinction did exist between “law” and “custom”.  Gleeson C.J., Gaudron, Gummow and 

Hayne JJ. seem to have regarded laws as rules that could be enforced by punishing their 

breach and customs as rules of acceptable behaviour, which would not be enforced by 

sanctions.  They explained that: 

Nor is it necessary to identify a claimed right or interest as one which carries with it, 

or is supported by, some enforceable means of excluding from its enjoyment those 

who are not its holders.  The reference to rights and interests enjoyed under 

traditional laws and customs invites attention to how (presumably as a matter of 

traditional law) breach of the right and interest might be dealt with, but it also 

invites attention to how (as a matter of custom) the right and interest is observed.  

The latter element of the inquiry seems directed more to identifying practices that 

are regarded as socially acceptable, rather than looking to whether the practices 

were supported or enforced through a system for the organised imposition of 

sanctions by the relevant community.  Again, therefore, no a priori assumption can 

or should be made that the only kinds of rights and interests referred to in par (a) of 

s 223(1) are rights and interests that were supported by some communally organised 

and enforced system of sanctions.93
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Another attempt to define indigenous laws and customs can be found in Lee J.’s judgment 

in Ward.  He held that: 

The expression “traditional laws and customs” used in Mabo (No 2) should be taken 

to be an inclusive statement consistent with the expression “practices, traditions and 

customs” referred to in Canadian authorities …  The expression necessarily implies 

that the words are to be understood from an Aboriginal perspective, not constrained 

by jurisprudential concepts.  Law in Aboriginal terms is an aggregation of 

traditional values, rules, beliefs and practices derived from Aboriginal past.  It 

might correspond to anthropologist’s description of “aboriginal culture” or 

“aboriginal lore”.
94

 

 

In other words, unlike the other judges, who considered whether indigenous rules and 

practices fell within the definition of “laws” or “customs” recognised by the common law, 

Lee J. would have looked to indigenous perceptions about what constituted laws and 

customs. 

 

As well as trying to define indigenous law and considering whether it should be 

distinguished from custom, some judges have defined indigenous law in negative terms, by 

stating what it is not.  For instance, Gummow J., in Wik Peoples, rejected the suggestion 

that any analogy existed between indigenous law and the local customs recognised at 

common law.
95

 

 

This view was also expressed in the majority judgment in Fejo, where the judges explained 

that customary rights were: 

… creatures of the common law ….  And the rights that are now in issue – native 

title rights – are not creatures of the common law.  That a right owing its existence 

to one system of law (a right of freehold tenure) may be subject to other rights 

created by that same legal system (such as customary rights or rights of common) is 

not surprising.  But very different considerations arise when there is an intersection 
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between rights created by statute and rights that owe their origin to a different body 

of law and traditions.
96

 

 

Kirby J. took a similar approach.  He did not refer specifically to English local customs. 

However, he did make the point that the common law recognised that land held in fee 

simple could be affected by legal rights belonging to others.
97

  One of the grounds on which 

he refused to draw any analogy between those legal rights and native title rights was that 

native title rights derived from a different legal system, while the legal rights were part of 

the common law.
98

  In Wik Peoples, he made the point that the decision in Mabo [No.2] did 

not create a “dual system of law”.  Therefore, native title was only enforceable because the 

common law permitted it.
99

  He further held that the view taken in: 

… Mabo [No.2] was not that the native title of indigenous Australians was 

enforceable of its own power or by legal techniques akin to the recognition of 

foreign law.  It was that such title was enforceable in Australian courts because the 

common law in Australia said so.
100

 

 

It was clear that, whether the common law recognised indigenous law or not, this would not 

affect the extent to which indigenous law continued to apply to indigenous communities.  

However, despite being separate from the common law, indigenous law was not analogous 

to foreign law.  Although rationales have been put forward for recognising or 

accommodating indigenous law, one rationale which, perhaps surprisingly, has scarcely 
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ever been used is that indigenous law is analogous to foreign law.  Indeed, courts have 

explicitly held that it was not analogous to foreign law.
101

  One case, however, that did 

suggest that indigenous law was foreign law was Connolly v. Woolrich.
102

  Monk J. 

recognised that Parliament was competent to extinguish indigenous law.  Nonetheless, he 

held that until it did so, that law continued in force and would be recognised as foreign 

law.
103

 

 

According to Australian native title cases, then, indigenous law is referred to as “law”.  It is 

neither analogous to local custom, nor to foreign law.  It is not recognised by the common 

law of its own force or effect.  Indeed, it is far from clear what the common law can 

recognise, other than laws relating to native title.  However, it applies to indigenous 

communities to the extent that they continue to exercise and observe it.  Both the early 

Canadian family law cases and the recent Australian native title cases, though the judicial 

approaches have differed in some respect, reveal that the common law can recognise 

aspects of a separate body of indigenous law. 

 

7. Towards Assimilation 

The cases so far suggest that it is possible for a relationship to exist between the common 
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law and indigenous law, but that they are separate systems, running in parallel.  In some 

instances, however, the courts have envisaged a closer relationship, a measure of 

integration between the two systems.  I shall refer to this approach as “towards 

assimilation” because it does not amount to complete assimilation of common and 

indigenous law, but is a move in that direction.  The unique feature of this type of 

relationship is that courts are required to look to both common law and indigenous law 

concepts when determining cases involving indigenous law.  Thus, the outcome of these 

cases should reflect both legal traditions.  Therefore, though the result is not complete 

integration of the common law and indigenous law, there is a measure of convergence 

between them.  This perception of the relationship between the common law and 

indigenous law differs from that discussed in the previous section, in that the courts do not 

envisage that the common law is recognising a separate, parallel system of law.  Rather, 

they envisage bringing the two legal traditions together, so that, at least in some areas of the 

law, both legal traditions are reflected.  I have divided this relationship into two sub-

categories, which I have named assimilation/domination and assimilation/search for 

partnership.  With assimilation/domination, the courts, though recognising some indigenous 

laws, impose common law concepts on them.  As a result, indigenous laws may become 

diluted over time, whereas the effect on the common law is likely to be minimal.  The 

clearest example of assimilation/domination is Lamer C.J.’s decision in Delgamuukw.
104

 

 

Where courts perceive the relationship between the common law and indigenous law as 

assimilation/search for partnership, they may be quite innovative in developing 

mechanisms that will reflect the legal and cultural traditions of the common law and of the 
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indigenous community concerned.  In one sense, the common law may be regarded as the 

dominant partner, because the courts remain in control.  They decide whether and to what 

extent to take into account indigenous law.  Nonetheless, the courts are also taking the 

initiative to ensure that indigenous laws and values are effectively reflected and expressed 

alongside the relevant provisions of the common and statute law. 

 

As mentioned above, in the recent decision of Delgamuukw,
105

 Lamer C.J. perceived the 

relationship between the common law and indigenous law as assimilation/domination.  

Before considering how assimilation/domination operated in that case, I shall look briefly 

at the views of Lamer C.J. and other judges in recent cases regarding the nature of 

indigenous law.  The cases in question were concerned with interpreting section 35(1) of 

the Constitution Act, 1982.
106

  They held that indigenous rights, including aspects of 

indigenous law, would receive recognition if they constituted an element of the “customs, 

traditions and practices which form an integral part of their [the indigenous claimants’] 

distinctive culture”.
107

  Thus, they acknowledged that many aspects of indigenous cultures 

may have survived and may continue to be observed. 

 

Judicial recognition of “practices, customs and traditions” is not identical to the implicit 
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acknowledgment, in the early family law cases, that a whole body of indigenous law may 

still survive.  Rather, it is an acknowledgment that indigenous cultures have a whole range 

of elements that the common law can recognise.  It also suggests that some of these should 

be characterised as laws, while others should perhaps be characterised by less formal terms.  

Thus, arguably, the reference to “practices, customs and traditions” indicates that courts 

acknowledge that bodies of indigenous law continue to exist and may still apply to 

indigenous communities.
108

  This approach allows rights and a whole range of rules that are 

of value to indigenous societies to enjoy judicial recognition and protection, regardless of 

whether the courts would describe them as laws.  Indeed, it would appear that the 

terminology has been kept deliberately vague to allow flexibility.  This is important 

because section 35(1) can be used to recognise a wide range of aboriginal rights, including: 

Aspects of indigenous law; 

 

Rights to use land for particular purposes; and 

 

Hunting and fishing rights. 

 

Lamer C.J. made references to the relationship between those “practices, customs and 

traditions” and the common law.  He was quite explicit about the existence of such a 

relationship.  He even referred to one of the sources of aboriginal title as “the relationship 

between common law and pre-existing systems of Aboriginal law”.
109

  The precise nature 

of that relationship is not entirely clear.  However, his efforts to bring the common law and 

indigenous law closer together and to impose common law concepts on aboriginal title are 
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clear from the following remarks: 

… the reconciliation of the prior occupation of North America by Aboriginal 

peoples with the assertion of Crown sovereignty required that account be taken of 

the “aboriginal perspective while at the same time taking into account the 

perspective of the common law” and that “[t]rue reconciliation will, equally, place 

weight on each”.
110

 

 

This leaves the impression that, though not regarding the pre-existing legal systems and 

their “practices, customs and traditions” as fully part of Canadian law, Lamer C.J. did not 

regard them as totally separate bodies of law, either.  Indeed, rather than treating 

indigenous law as separate from, though capable of recognition by, the common law, he 

seems to have envisaged these two, originally separate, legal traditions as converging, in 

the area of aboriginal title, so that aboriginal title would neither be a common law nor an 

indigenous law concept, but a concept derived from a convergence of both legal traditions.  

In other words, he seems to have been encouraging courts to bring the Canadian and 

indigenous legal systems closer together, to accommodate each to the other, so that the 

rules and values of both systems would have a degree of expression. 

 

On the surface, his approach is not unlike that of Stuart J. in R. v. Moses, who recognised 

that sentencing circles could reflect both Western and indigenous values.  But, beneath the 

surface, it is clear that Lamer C.J.’s approach is, potentially, very assimilationist.  In theory, 

it would allow both the Canadian and indigenous legal systems to be treated on an equal 

footing.  The difficulty is that, in practice, most cases involving the Canadian legal system 

would not involve indigenous law, so indigenous law would not be given equal weight with 

the common law.  The result would be that every time indigenous laws and values would 

                                                           
110
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come before the courts, the laws and values of the Canadian legal system would be given 

equal weight with them.  Thus, whenever indigenous laws and values would come before 

the courts, they would be diluted and eroded.  Meanwhile, the effect on the Canadian legal 

system would be minimal.  This is suggested by the following passage about the nature of 

aboriginal title: 

… it [aboriginal title] is also sui generis in the sense that its characteristics cannot 

be completely explained by reference either to the common law rules of real 

property or to the rules of property found in Aboriginal legal systems.  As with 

other Aboriginal rights, it must be understood by reference to both common law and 

Aboriginal perspectives.
111

 

 

This confirms the assimilationist approach of Lamer C.J.’s judgment.  It would appear that 

he regarded aboriginal title and other aboriginal rights as deriving from both the common 

law and indigenous law
112

 and that both deserved equal weight.
113

  As aboriginal rights and 

aboriginal title are, apparently, partly derived from the common law, the common law 

would have an impact on them whenever they should come before the courts.  In return, 

however, indigenous rights and laws would have a minimal impact on the common law, 

because Lamer C.J. did not suggest that common law rules and values were derived, in part, 

from indigenous law. 

 

Another judgment that envisaged indigenous law as not entirely separate from the common 

law was that of Deane and Gaudron JJ. in Mabo [No.2].
114

  Their judgment indicates that 
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they did not regard the common law and indigenous law as completely separate bodies of 

law.  Like Lamer C.J., they were of the view that common law native title was derived, in 

part, from both systems of law.  Thus, regardless of the content of the common law native 

title, as determined by indigenous law, the common law would impose certain limits on that 

title.
115

  Even the term “common law native title” would indicate that indigenous land rights 

were derived from two systems of law.
116

 

 

The impression that Deane and Gaudron JJ. envisaged a very close, partially integrated, 

relationship existing between the common law and indigenous law, indeed, the impression 

that they regarded indigenous law as having been almost absorbed into the common law, is 

strengthened by their description of the relationship between the two bodies of law.  They 

explained that: 

Where persons acting under the authority of the Crown established a new British 

Colony by settlement, they brought the common law with them.  The common law 

so introduced was adjusted in accordance with the principle that, in settled colonies, 

only so much of it was introduced as was “reasonably applicable to the 

circumstances of the Colony”.  This left room for the continued operation of some 

local laws or customs among the native people and even the incorporation of some 

of those laws and customs as part of the common law.  The adjusted common law 

was binding as the domestic law of the new Colony and, except to the extent 

authorized by statute, was not susceptible of being overridden or negatived by the 

Crown by the subsequent exercise of prerogative powers.
117

 

 

This suggests that in settled colonies such as Australia, aspects of indigenous law only 

continued in force, either where they had been incorporated into the common law, or where 

                                                                                                                                                                                 
regarded the terms “law” and “custom” as interchangeable, or that they were doubtful about the 

appropriate characterisation of indigenous law. 
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the common law had allowed space for them to operate.
118

  Thus, the common law would 

be very much the dominant partner in such a relationship and would determine which 

aspects of the indigenous law might remain in force.  Deane and Gaudron JJ. did not 

explain how this relationship would work in practice.  It is possible to speculate that the 

common law would only recognise some aspects of indigenous law.  However, those 

aspects that the common law chose to recognise or incorporate would enjoy a considerable 

degree of protection.  Nonetheless, this integrationist approach would impose common law 

rules and assumptions on indigenous law.  This, in turn, would dilute and control 

indigenous institutions in a way that indigenous communities might not welcome.  It can 

therefore be surmised that closer integration may bring greater guarantees of common law 

protection, but it is also likely to bring the imposition of greater judicial control and the 

danger of indigenous law being subsumed under the common law. 

 

As mentioned earlier, the clearest examples of assimilation/search for partnership can be 

found in the sentencing circle cases.  Sentencing circles were discussed earlier in this 

chapter, in the context of accommodating indigenous values.  Nonetheless, the use of 

sentencing circles also enables the courts to accommodate aspects of indigenous law.
119

  

One difference between the sentencing circle cases and the decision in Delgamuukw is that 

the sentencing circle cases merely accommodate and do not recognise indigenous laws.  

However, the main difference, so far as perceptions about the relationship between the 

common law and indigenous law are concerned, is that, with sentencing circles, the courts 

have created a mechanism that allowed for the expression of indigenous laws and values 
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alongside Western values and the provisions of the common and statute law.  The courts 

have sought to include indigenous laws and values in formulating and administering 

sentences.  They have sought a partnership with indigenous communities.
120

  With 

assimilation/domination, on the other hand, the courts have sought to impose aspects of the 

common law and Western values on essentially indigenous law concepts. 

 

8. Absorption 

Earlier, I referred to the meaning of “custom”.  This term can have several meanings, 

including a non-legal meaning denoting an individual’s particular habits.
121

  It can also be 

used to mean unwritten law.
122

  It is already clear that the term “custom” is applied to 

indigenous law in many cases and can be used in a number of contexts.  Not surprisingly, it 

can mean different things to different judges in different circumstances.  William 

Blackstone noted the existence of “the particular customs of certain parts of the 

kingdom”.
123

  In this context, custom means local, unwritten law that differs from the 

common law as a whole,
124

 but which the courts will, nevertheless, enforce, provided that 

the custom can be established by evidence.
125

  In some cases, the courts have regarded 

indigenous laws as analogous to those local customs.  This section will look at the cases in 

question and consider the implications for the relationship between the common law and 
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indigenous law of treating aspects of indigenous law as local customs. 

 

Although a few cases have explicitly linked local customs and indigenous law, it is possible 

that this view was also implicitly assumed more widely.  An early case to make this link 

was Public Trustee v. Loasby.
126

  Cooper J. did not explicitly liken the alleged Maori 

custom to English local customs.  However, the terms in which he described it were so 

similar to those used by William Blackstone in describing local customs that he was almost 

certainly drawing a conscious analogy between English local customs and Maori law.
127

 

 

Cooper J. responded to the argument that the alleged custom was unknown to the English 

common law by pointing out that: 

… it is no objection to a custom founded, as this is, on immemorial usage that it is 

not conformable to the common law of the land, for it is of the very essence of the 

custom that it should vary from it.
128

 

 

The analogy between local customs and indigenous law was also referred to in Re Tucktoo 

and Kitchooalik,
129

 though Morrow J. suggested analogies both with local customs and 
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with pre-existing systems of law in conquered and ceded territories.
130

  On appeal, the 

Court affirmed the analogy with local customs.
131

  

 

Morrow J. did not discuss the rationale for recognising indigenous law in Re Beaulieu’s 

Adoption Petition,
 132 

but it may be assumed that his views about it were the same as those 

that he expressed in Re Tucktoo and Kitchooalik. 
 
It may also be assumed that, Re Wah-

Shee,
 133

 a case involving custom adoption that he decided some years after the decision in 

Re Deborah E4-789, he would have regarded indigenous laws as analogous to local 

customs.  Perhaps this assumption can also be made about Marshall J. in Re Tagornak 

Adoption Petition.
134

  He did not actually refer to the rationale for recognising custom 

adoptions, but he did refer extensively to Re Deborah E4-789 and clearly approved the 

judgment.
135

 

 

There is some evidence that courts have, on occasion, placed the same requirements on 

indigenous laws as on local customs.  One such requirement is that, though local customs 

may differ from the common law, they must not be repugnant to the common law, or 
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prevail against an Act of Parliament.
136

  Thus, in some instances where courts have looked 

to local customs for an analogy with indigenous law, they have refused to recognise the 

indigenous law in question, perhaps because they regarded it as unconscionable.
137

 

 

It is possible to point to a number of cases where courts have treated indigenous law as 

analogous to local customs and others where it can be surmised that this was the approach.  

However, this does not clarify the relationship between the common law and indigenous 

law in these circumstances.  If indigenous law were regarded as local custom it would no 

longer be part of a separate but parallel body of law.  Instead, it would be part of the 

general law.  The assumption would be that, for the most part, indigenous people would be 

subject to the common and statute law that applied universally, but that, for a few limited 

purposes, they would be subject to their own customs.  Those customs would depend on the 

courts for their recognition and the courts would need to be satisfied, on evidence, that the 

customs existed and continued to be observed.  This would suggest a very close and 

perhaps stifling relationship between the common law and indigenous law.  Indeed, it 

would suggest that very little of the indigenous law continued to be observed.  It would not 

merely be a question of seeing the common law as the dominant partner.  Rather, the 
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indigenous law would be absorbed into the dominant legal system.  Nonetheless, the few 

customs that were thus observed would enjoy protection and, once established, the 

indigenous communities could be reasonably confident that their customs would be 

recognised on an ongoing basis.
138

 

 

However, some of the judges in one recent case have suggested that absorption into the 

common law may have implications for the common law, as well as for indigenous law and 

may result in the common law changing to reflect the indigenous law.  Thus, in the case in 

question, Attorney-General v. Ngati Apa,
139

 Elias C.J. explained that: 

In British territories with native populations, the introduced common law adapted to 

reflect local custom, including property rights.  That approach was applied in New 

Zealand in 1840.  The laws of England were applied in New Zealand only “so far as 

applicable to the circumstances thereof”.  The English Laws Act 1858 later recited 

and explicitly authorised this approach.  But from the beginning the common law of 

New Zealand as applied in the courts differed from the common law of England 

because it reflected local circumstances.
140

 

 

The impression that Maori law was absorbed into and had an impact on the common law is 

also suggested in Tipping J.'s judgment, where it was held that: 

... Maori customary land, and its incidents, became part of the common law – that is 

to say the common law of New Zealand.  I have deliberately referred to the common 

law of New Zealand in this context to distinguish it from the common law of England 

which of course lacked any ingredient involving Maori customary title or land.
141

 

 

These passages indicate that it is possible for courts to regard indigenous law as having 

                                                           
138

  See Re Tucktoo and Kitchooalik, where it was clear that custom adoptions were very much 

accepted and regularly recognised by the Northwest Territories Supreme Court, supra n.129, at 226-

7, 229-30 and 235-6.  See also Re Deborah E4-789, supra n.131, at 488. 

139
  [2003] 3 N.Z.L.R. 643 (N.Z.C.A.) [hereinafter Ngati Apa]. 

140
  Ibid., 652. 

141
  Ibid., 700-701. 



449 
 

been absorbed into the common law, without assuming that only a few of those laws 

continue to operate on analogy with English local customs.  They also suggest that the 

absorption of indigenous law may have an impact on the common law, as well as on 

indigenous law, because the common law must adapt to reflect the indigenous law. 

 

It should also be noted that while some courts may treat indigenous laws as a few 

remaining local customs and others may treat them as part of an indigenous legal system, 

occasionally, courts may suggest that indigenous laws fall somewhere between the two.  

One such case was Arani.
142

  The Privy Council appears to have recognised the artificiality 

of applying common law concepts, including the concept of local customs, to indigenous 

law.  The Privy Council, therefore, used local customs merely as a reference point, deciding 

that it was not entirely appropriate to draw an analogy between those customs and Maori 

customs.  Lord Phillimore, delivering the judgment of the Privy Council, referred to a 

decision of the Native Appellate Court that expressed the view that Maori customs were not 

fixed.  Although the custom in question was based on the custom as it had existed prior to 

the arrival of Europeans, it had now become adapted to the Maori’s changed 

circumstances.
143

  Having quoted from that judgment, Lord Phillimore held that: 

It may well be that it is a sound view of the law, and that the Maoris [sic] as a race 

may have some internal power of self-government enabling the tribe or tribes by 

common consent to modify their customs, and that the custom of such a race is not 

to be put on a level with the custom of an English borough or other local area which 

must stand as it always has stood, seeing that there is no quasilegislative internal 

authority which can modify it.
144
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Lord Phillimore may not have regarded Maori customs as law.  This would explain why 

their power to alter their customs was “quasi-legislative” rather than “legislative”.  It 

would, however, appear that he regarded Maori custom as falling somewhere between local 

custom and law.  Nonetheless, he did not give any indication as to the relationship between 

Maori custom and the common law. 

 

9. Conclusion 

This chapter demonstrates that judicial perceptions about the relationship of the common 

law with indigenous law have varied considerably.  These have ranged from a refusal to 

recognise that any kind of relationship exists, to recognition that indigenous law has been 

virtually absorbed into the common law.  Thus, judicial perceptions have ranged from 

regarding indigenous law as incapable of receiving any kind of common law recognition, 

through regarding it as separate from, though capable of accommodation or recognition by, 

the common law, to regarding it as either partially integrated or fully absorbed into the 

common law and operating on analogy with local customs.  The relationships envisaged by 

the courts give a clear indication of the attitudes of the courts to indigenous law.  Those that 

deny the existence of any relationship between the laws may regard indigenous law as, in 

some unspecified way, inferior to the common law, or they may feel that the effort of 

establishing the existence or nature of indigenous law is too great.  Those that regard 

indigenous law as analogous to local custom are likely to take the view that only a few 

indigenous laws have survived and continue to operate in indigenous communities.  

However, the majority of cases acknowledge that indigenous communities may continue to 

observe a whole range of laws.  They also acknowledge that some sort of relationship must 

exist between those laws and the common law.  The challenge for them has been to decide 
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the nature of that relationship and the extent to which the common law should recognise 

indigenous law. 

 

The cases also reveal some correlation between the closeness of the relationship between 

the common law and indigenous law and the extent to which the common law will 

recognise indigenous law.  In other words, the cases would indicate that there is some 

correlation between the extent to which indigenous law has been integrated into the 

common law and the degree of judicial recognition that indigenous law will receive.  On 

the whole, the closer the relationship, the more likely it is that specific aspects of 

indigenous law will be fully recognised by the common law.  However, it would not be 

entirely accurate to assert that the greater the degree of recognition, the closer the 

relationship between the common law and indigenous law.  For instance, in the Australian 

native title cases, the relationship between the common law and indigenous land law is not 

regarded as close.  On the contrary, courts view bodies of indigenous law as separate from 

and running in parallel with the common law.  Furthermore, though seeking a measure of 

integration between the common law and indigenous law, courts have, on occasion, merely 

accommodated indigenous law.  The clearest examples of this approach have been the 

sentencing circle cases.  Even in Canada’s most recent aboriginal title case, where the Court 

sought a measure of integration between the common law and indigenous law and used a 

variant of the recognition approach, the variant had some features of the accommodation 

approach.
145

 

 

On the other hand, where courts seek to integrate the common law and indigenous law, they 
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are obliged to give the indigenous law a measure of effect.  If they treat aspects of 

indigenous law as analogous to local customs, they must recognise them, provided that 

those laws meet the criteria laid down by the common law.  Moreover, courts only have the 

option to refuse to give any effect to indigenous law if they are not seeking to integrate it.  

If they are seeking a measure of integration, they cannot ignore indigenous law.  Thus, 

though a clear, consistent correlation between the extent to which courts recognise 

indigenous law and their perceptions about the closeness of its relationship with the 

common law does not exist, a degree of correlation between the two is discernible.  

Therefore, despite some inconsistency of approach, judicial perceptions about the nature of 

indigenous law and its relationship with the common law do have an impact on how the 

courts respond when asked to consider aspects of indigenous law. 

 

This chapter has sought to identify judicial perceptions about the relationship between the 

common law and indigenous law.  It is, however, unclear why indigenous law has not, 

generally speaking, been regarded as analogous to foreign law, particularly where the 

common law has regarded indigenous law as a separate, but parallel, body of law. 

 

Another question arising from the cases discussed in this chapter is why the judges have so 

many different perceptions about the nature of indigenous law and its relationship with the 

common law.  The reason for this range of perceptions is that the courts have not developed 

a clear rationale for recognising or accommodating indigenous law.  Indeed, this chapter 

has revealed that even judges within the same jurisdiction, dealing with the same subject 

matter, have not always been consistent in their views about the nature of indigenous law 
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and its relationship with the common law.146  Moreover, courts have often been able to 

decide whether to recognise or accommodate indigenous law without having to consider its 

relationship with the common law. 

 

However, perceptions about the relationship between the common law and indigenous law 

are relevant when considering the capacity of the common law to recognise changes to 

indigenous law over time.  This depends on judicial perceptions about the relationship 

between the common law and indigenous law and the nature of indigenous law.  It also 

depends on whether courts view this relationship as ongoing, between two dynamic bodies 

of law, or whether they see it as having crystallised when Britain asserted sovereignty, with 

the common law recognising the indigenous law only as it operated at that date.  This issue 

will be explored in the next chapter. 
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CHAPTER SIX 

 

COPING WITH CHANGE: COMMON LAW RECOGNITION 

OF CHANGING INDIGENOUS LAW 

 

1. Introduction 

The previous chapter discussed judicial perceptions about the nature of indigenous law and 

its relationship with the common law.  An examination of whether and to what extent the 

common law recognises the capacity of indigenous law to change over time may shed 

further light on this question.  Thus, if the courts recognise aspects of indigenous law, 

despite evidence that they have changed, perhaps considerably, since Britain asserted 

sovereignty, this would suggest that the courts regard the common law as capable of 

recognising a dynamic and continually evolving body of indigenous law.  If the courts do 

not recognise indigenous laws that have changed over time, this would suggest that they do 

not recognise the capacity of indigenous law to change.  Thus, the common law does not 

have an ongoing relationship with a dynamic body of law, but merely a relationship with 

specific aspects of indigenous law that operated when Britain asserted sovereignty. 

 

Two possible explanations are given for courts taking this approach: they may take the 

view that the relationship between the common law and indigenous law crystallised at the 

time of Britain’s assertion of sovereignty; or they may regard indigenous laws as 

analogous, or equivalent, to local customs.  Where courts take the view that the relationship 

between the common law and indigenous law crystallised at the time of sovereignty, this 

may be because, in the view of the courts, the common law has a relationship with the 
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indigenous law as it existed at the time that Britain asserted sovereignty.  The common law 

is, therefore, unable to recognise changes to that law and, if indigenous law develops to 

meet the new circumstances that indigenous societies face, the courts will not recognise 

those developments.  They will merely recognise the indigenous law as it existed on the 

date when Britain asserted sovereignty.  The courts may, on the other hand, refuse to 

recognise change because they regard indigenous laws as analogous to local customs.  

Features of local customs include continuity and certainty.  Thus, though courts, in those 

circumstances, may not insist on proof that the law has remained unchanged since Britain's 

assertion of sovereignty, they will require proof that the law has been observed as far back 

as living memory goes.  Thus, the perception that indigenous laws are analogous to local 

customs is also likely to result in a refusal to recognise indigenous laws that have changed 

to cope with new circumstances. 

 

This chapter will examine how courts have dealt with indigenous laws that may have 

changed since Britain's assertion of sovereignty and the emphasis that courts have placed 

on continuity.  The chapter will first consider how courts that have accommodated 

indigenous law have responded to changes to that law and will then discuss how courts that 

have recognised indigenous law have dealt with change. 

 

Previous chapters have considered the extent to which the common law has recognised 

different branches of indigenous law and the relationship between indigenous law and the 

common law.  This chapter considers whether the common law can recognise changes to 

indigenous law.  This, in turn, begs the question whether the common law has a 
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relationship with the indigenous law as it existed when Britain asserted sovereignty,
1
 or 

whether the common law looks to indigenous law as currently exercised.  In other words, 

did the relationship between the common law and indigenous law crystallise at sovereignty, 

or is it an ongoing relationship between two dynamic, continuously developing, bodies of 

law?  To resolve this issue, it is necessary to consider how courts have dealt with 

indigenous laws that have allegedly changed since sovereignty and the emphasis that judges 

have placed on change and continuity. 

 

In many cases, courts have not been required to consider changes to indigenous law.  

Nevertheless, some of those cases may contain indications about judicial attitudes to this 

issue.  The case law discussed in this chapter suggests that, where courts have 

accommodated indigenous law, they have not been particularly concerned about whether 

the law has changed since sovereignty.  They have been willing to accommodate 

indigenous law as currently exercised, without being too concerned about whether it 

existed, or was exercised in the same manner, at the time of sovereignty.  Occasionally, 

they have even implicitly or explicitly acknowledged change. 

 

One note of caution should, however, be sounded.  Because the issues of change and 

continuity have rarely been discussed in those cases, it is not possible to state with absolute 

certainty that courts adopting the accommodation approach would accept very radical 

change.  It is possible that if courts felt that an aspect of indigenous law had changed 

beyond recognition since sovereignty, they might be reluctant to accommodate it. 
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Where courts have recognised aspects of indigenous law, the situation has been 

considerably more complex.  Although it has been generally accepted that indigenous laws 

were not frozen at sovereignty, some cases have suggested that the relationship between the 

common law and indigenous law virtually crystallised at that date.  Thus, the common law 

would only recognise very modest change.  Others have indicated that a measure of change 

would be permissible and should be expected.  However, courts in those cases have had to 

consider how much change they would be prepared to recognise.  Finally, some cases have 

indicated that the common law would have no difficulty recognising major changes to 

indigenous law.  In those cases, the judges appear to have taken the view that the common 

law would look to indigenous law as currently exercised.  It would not be concerned with 

the indigenous law as exercised at sovereignty.  It will be necessary to consider why courts 

that have been willing to recognise indigenous law have expressed such different views 

about changes to that law. 

 

2. Change and the Accommodation Approach 

The cases discussed in this section are all examples of the accommodation approach
2
 and 

they either involve Australian criminal law or New Zealand family law.  They appear to 

have treated indigenous law as part of a dynamic body of law, currently observed by 

indigenous communities and capable of adapting to meet changing circumstances.  

Although this view has not been explicitly stated, it is evident in the courts’ focus on 

indigenous law as currently practised.  As far as I am aware, none of the courts that have 

accommodated indigenous law have sought to establish how that law operated at the time 

that Britain asserted sovereignty.  Occasionally, they have either implicitly acknowledged 
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recent changes to aspects of that law or they have alluded to how that law was traditionally 

exercised.  However, courts have not defined the term “traditionally”, and have certainly 

neither equated “traditional” with the time prior to sovereignty, nor have they suggested 

that only indigenous law exercised in a “traditional” manner could be accommodated.
3
 

 

In some of these cases, the courts have barely discussed the evidence that came before them 

about indigenous law.
4
  Where they have done so, their focus has been on the indigenous 

law of the community, as applied to the case before them,
5
 or, more specifically, the 

indigenous law as applied to the particular offender, following a meeting by relevant 

community members.
6
  However, as far as I am aware, no reference was ever made to 

indigenous law as exercised prior to sovereignty.  Indeed, the courts have shown no interest 

in whether indigenous law has changed.  Their sole interest has been in establishing the 

punishment that the community intended to impose on the offender and the action that the 

community planned to take, following the offence, to rehabilitate the offender and restore 

                                                           
3
  See, for example, R. v. Wilson, (1995) 81 A. Crim. R. 270 [hereinafter Wilson] (Aust., N.T.S.C.), 

at 276, where Kearney J. referred to evidence that, traditionally, the offender was speared 

immediately after the offence took place, to bring about immediate reconciliation between the two 

groups involved with the deceased and the offender.  There was no suggestion that Kearney J. 

required the witnesses to provide evidence of their community’s law, as exercised prior to 

sovereignty.  Indeed, his reference to the fact that, in the past, offenders might hand themselves over 

to the police to avoid spearing suggests that “traditionally”, in that context, included the fairly 

recent past. 

4
  See, for example, R. v. Minor, (1992) 79 N.T.R. 1 [hereinafter Minor] (Aust. N.T.C.C.A.), at 10. 

5
  See Wilson, supra n.3, at 275-6 and Jadurin v. R., (1982-3) 44 A.L.R. 424 [hereinafter Jadurin], 

at 426-8. 

6
  See, for example, R. v. Miyatatawuy, (1996) 6 N.T.L.R. 44 [hereinafter Miyatatawuy] (Aust., 

N.T.S.C.), at 46-8 and Munungurr v. The Queen, (1994) 4 N.T.L.R. 63 [hereinafter Munungurr] 

(N.T.C.C.A.), at 69, 71 and 76-7.  This was also suggested in passing in Minor, supra n.4, at 10. 
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harmony.
7
 

 

Occasionally, courts have even acknowledged changes to indigenous law.  The most 

notable example was Asche C.J.’s judgment in Minor.  In discussing payback, he 

commented: 

… as Mildren J. has pointed out, the action contemplated may not in fact come 

within the prohibitions of the criminal law.  In some cases the payback is purely 

symbolic.  In one such case before me, payback consisted of merely touching the 

assailant on the thigh with a blunt nosed spear, the families concerned having 

previously come to certain financial arrangements.  The formal ceremony, however, 

was an important and necessary part in the reconciliation of the families; because 

only through that ceremony could certain relatives be relieved of what, to them, was 

otherwise a solemn and sacred obligation ….
8
 

 

As no reference was made to whether the indigenous law had changed, it is unclear whether 

symbolic payback was used prior to sovereignty.  Though compensation may have been 

used at that time, in place of spearing, financial arrangements would not have been used 

until relatively recently.  There was no suggestion that Asche C.J. regarded this as a 

problem.
9
 

 

Australian courts are not alone in using the accommodation approach.  This approach has 

                                                           
7
  See, for example, Miyatatawuy, supra n.6, at 46-9, Munungurr, supra n.6, at 69, 71 and 76-7, 

Wilson, supra n.3, at 275-6 and Jadurin., supra n.5, at 426-9. 

8
  See Minor, supra n.4, at 2. 

9
  See Asche C.J.’s discussion, ibid., 2-3, where he did not mention changes to indigenous law or 

the need to prove continuity.  Indeed, his assertion that he did not believe that “the court could 

countenance any really serious bodily harm”, ibid., 2, may suggest that he welcomed payback that 

took the form of financial compensation and certainly did not feel uncomfortable with 

accommodating aspects of indigenous law that had changed with the times.  Another case that 

acknowledged that aspects of indigenous law would change was Ashley v. Robert Bruce Materna, 

(unreported, Aust. N.T.S.C., No.12, 21
st
 August 1997).  The Court, in that case, recognised that 

aspects of indigenous law might become obsolete over time, pp.3-4, 7 and 13-4. 
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also been employed in a few New Zealand adoption cases.  As with the criminal law cases, 

the New Zealand courts have received and considered evidence about relevant aspects of 

indigenous law.
10

  They, too, appear not to have been concerned with whether it had 

changed since sovereignty.  Rather, their concern was to establish how Maori adoptions 

currently operated and to ascertain the particular adoption laws observed by the family 

applying for the adoption order.
11

 

 

In Re Adoption of A, Boshier J. referred to the evidence of a cultural adviser about the new 

adoption models developed by indigenous communities.  He stated that: 

Mr Pihama in his report emphasised a number of important matters.  He firstly 

refers to traditional adoptions in Maoridom commencing with Maui-tikitiki-a-

Taranga, moves on to the adoption of Tutanekai and then discusses more recent 

models.
12

 

 

This was Boshier J.’s sole reference to the more recent models.  He did not clarify what 

was meant by “more recent”, but presumably he was referring to a time after sovereignty.  

Certainly, he did not indicate that the development of more recent models would present 

any problems to New Zealand courts seeking to accommodate Maori adoptions.  

Furthermore, neither he nor Williams J. in Re (M) Adoption sought to establish how Maori 

adoption law operated at the time of sovereignty.  They did not suggest that Maori adoption 

law should remain unchanged from that date, or any other date.  The impression created 

was that their sole concern was with indigenous law as currently exercised, regardless of 

how it had operated in the past. 

                                                           
10

  See Re Adoption of A, [1992] N.Z.F.L.R. 422, esp. at 3-5 and Re (M) Adoption, [1994] 2 

N.Z.L.R. 237, at 240-241. 

11
  See Re Adoption of A, supra n.10, at 424-6 and Re (M) Adoption, supra n.10, at 240-241. 

12
  See Re Adoption of A, supra n.10, at 426. 
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Although the evidence is limited, the cases from both Australia and New Zealand, applying 

the accommodation approach, have not been concerned about whether indigenous law may 

have changed.  The judges have been willing to accommodate the law as currently 

exercised by the indigenous community.  This has created the impression of one dynamic 

body of law accommodating another.  One note of caution should, nonetheless, be sounded.  

Because the issues of change and continuity have rarely been discussed in these cases, it 

cannot be stated with absolute certainty that courts adopting the accommodation approach 

would accept radical change, though this cannot be ruled out.  It is therefore possible that, if 

courts were of the view that an aspect of indigenous law had changed beyond recognition 

since Britain asserted sovereignty, they might be reluctant to accommodate it.  Courts 

adopting the recognition approach have been less consistent in dealing with changes to 

indigenous law.  The next section will discuss how courts employing the recognition 

approach have viewed changes to indigenous law. 

 

3. Change and the Recognition Approach 

(1) Australian Native Title Cases 

As seen in Chapter Four, Australian courts dealing with native title have held that the 

common law recognised the laws underpinning that title.  Yet, they have been cautious 

about recognising changes to those laws.  For the most part, the courts, though perhaps 

allowing for some change, have taken indigenous law, observed at the time when Britain 

asserted sovereignty, as their base line and have only recognised minor modifications to 

that law.  Brennan J. considered this issue and held that: 

Of course in time the laws and customs of any people will change and the rights and 

interests of the members of the people among themselves will change too.  But so 

long as the people remain as an identifiable community, the members of whom are 

identified by one another as members of that community living under its laws and 
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customs, the communal native title survives to be enjoyed by the members 

according to the rights and interests to which they are respectively entitled under the 

traditionally based laws and customs, as currently acknowledged and observed.
13

 

 

Thus, Brennan J. suggested that, for indigenous law to continue to enjoy common law 

recognition, only limited change would be permissible, because the common law would 

require indigenous law to be “traditionally based”.
14

  Brennan J. made this point more 

forcefully in the following passage: 

The common law can, by reference to the traditional laws and customs of an 

indigenous people, identify and protect the native rights and interests to which they 

give rise.  However, when the tide of history has washed away any real 

acknowledgment of traditional law and any real observance of traditional customs, 

the foundation of native title has disappeared.  A native title which has ceased with 

the abandoning of laws and customs based on tradition cannot be revived for 

contemporary recognition.  Australian law can protect the interests of members of 

an indigenous clan or group, whether communally or individually, only in 

conformity with the traditional laws and customs of the people to whom the clan or 

group belongs and only where members of the clan or group acknowledge those 

laws and observe those customs (so far as it is practicable to do so).
15

 

 

He did not fully explain his emphasis on the need for the laws to be traditional in nature.  

The explanation may, however, lie in his views about the effect of Britain’s assertion of 

sovereignty and the Crown’s acquisition of the radical title on indigenous law.  He 

expressed the view that: 

It is sufficient to state that, in my opinion, the common law of Australia rejects the 

notion that, when the Crown acquired sovereignty over territory which is now part 

                                                           
13

  See Mabo v. Queensland [No.2], [1992] 175 C.L.R. 1 [hereinafter Mabo [No.2]] (Aust. H.C.), at 

61. The views of the High Court of Australia about the extent to which the common law could 

recognise changes to indigenous land law are discussed in Richard Bartlett, “The Mabo Decision” 

(1993) 1(3) Australian Property Law Journal 236, at 249-250 and 253. 

14
  Ibid.  Brennan J. also acknowledged, on the one hand, that “[i]t is immaterial that the laws and 

customs have undergone some change since the Crown acquired sovereignty provided the general 

nature of the connexion between the indigenous people and the land remains”, and on the other 

hand, that “[n]ative title … is extinguished if the clan or group, by ceasing to acknowledge those 

laws, and (so far as practicable) observe those customs, loses its connexion with the land”, ibid., 70. 

15
  Ibid., 60.  See also, ibid., 58-9. 
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of Australia it thereby acquired the absolute beneficial ownership of the land 

therein, and accepts that the antecedent rights and interests in land possessed by the 

indigenous inhabitants of the territory survived the change in sovereignty.  Those 

antecedent rights and interests thus constitute a burden on the radical title of the 

Crown.
16

 

 

Thus, indigenous rights burdened the Crown’s radical title at the moment when British 

sovereignty was asserted.  The laws governing those rights were the laws in existence prior 

to and at the time of the assertion of sovereignty.  Of greater significance is the fact that, in 

settled territories, the common law was imported into the territory when Britain asserts 

sovereignty.  No doubt, for those reasons, the relationship between the common law and 

indigenous law was formed at the moment when Britain asserted sovereignty.  The 

common law continues to enjoy a relationship with the indigenous law that existed at that 

time, rather than with the indigenous law that is currently observed.  Thus, according to 

Brennan J.’s judgment, the common law recognises changes to indigenous laws, but the 

appropriate reference point is the time when Britain asserted sovereignty.  The laws and the 

rights derived from them could not change beyond recognition. 

 

For the most part, when considering changes to indigenous law, judges have taken the 

approach that Brennan J. laid down in Mabo [No.2].  In the High Court case, 

Commonwealth of Australia v. Yarmirr,
17

 the minority judgments referred to common law 

recognition of changes to native title, but this was not discussed in the majority judgment.  

McHugh J., for instance, referring to Brennan J.’s judgment in Mabo [No.2], held that: 

at the date when the Crown acquired sovereignty over a particular territory, the 

indigenous inhabitants of the territory possessed those rights or interests in land in 

the territory “under the traditional laws acknowledged by and the traditional 

                                                           
16

  Ibid., 57. 

17
  [2001] H.C.A 56 [hereinafter Yarmirr (H.C.A.)]. 
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customs observed by the indigenous inhabitants”; 

 

since the acquisition of sovereignty, the indigenous inhabitants and their 

descendants have continued to enjoy those rights and interests under their traditional 

laws and customs even if the laws and customs have undergone some change since 

sovereignty was acquired.
18

 

 

McHugh J. therefore acknowledged that the common law could recognise some change.  

However, like Brennan J., his emphasis was on “traditional” laws and customs and he made 

it clear that only “some” change would be recognised.
19

 

 

Although the majority judgment in Yarmirr (H.C.A.) did not consider the capacity of the 

common law to recognise changes to native title rights and interests and the laws 

underpinning them, this issue was considered in the leading judgment in the High Court 

decision in Members of the Yorta Yorta Aboriginal Community v. Victoria.
20

  In the first 

place, Gleeson C.J., Gummow and Hayne JJ. held that when Britain asserted sovereignty, 

indigenous law-making systems could not create new rights and interests in land, or, if they 

did, such rights and interests could not be recognised by the common law.
21

  For that 

reason, the only native title rights and interests that the courts would recognise were those 

already in existence when Britain acquired sovereignty.
22

  Thus, in establishing native title 

rights and interests, it was not sufficient merely to look to the laws and customs currently 

                                                           
18

  Ibid., para. 177. 

19
  Ibid.  He also made the point that “[t]he common law recognises pre-sovereignty rights and 

interests possessed under traditional law only because it permits those rights and interests to burden 

the radical title of the Crown to the land over which it has acquired sovereignty”, ibid., para. 204.  

A similar point was made in para. 223-4.  Callinan J. also held that the indigenous laws in question 

must be “traditional”, ibid., para. 341. 

20
  [2002] H.C.A. 58 [hereinafter Yorta Yorta (H.C.A.)]. 

21
  Ibid., paras. 43 and 55. 

22
  Ibid., para. 55.  See also para. 77. 
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acknowledged and observed.  Rather, it was necessary to consider the relationship between 

the laws and customs currently acknowledged and observed and those acknowledged and 

observed prior to Britain's assertion of sovereignty, to ensure that the native title rights and 

interests were “... rooted in pre-sovereignty traditional laws and customs”.
23

 

 

Gleeson C.J., Gummow and Hayne JJ. were well aware of the very heavy burden of proof 

imposed on native title claimants by the requirement to prove the content of pre-

sovereignty laws and customs, particularly where those laws and customs had been 

modified to meet the new situation created by the arrival of the settlers.
24

  They did, 

however, acknowledge that if native title claimants were to show that their traditional laws 

and customs had undergone some change since Britain asserted sovereignty, that would not 

necessarily defeat their native title claim, provided that “... the law and custom can still be 

seen to be traditional law and traditional custom”.
25

  In other words, some change to 

indigenous laws and customs would not necessarily be fatal to a native title claim, provided 

that they could be shown to derive from laws and customs acknowledged and observed 

prior to Britain's assertion of sovereignty.
26

 

 

It is clear from the leading judgment in Yorta Yorta (H.C.A.) that the courts would only 

                                                           
23

  Ibid., para. 79.  See also discussion at paras. 46, 56, 86, and 88.  Callinan J.'s judgment suggests 

that his view was similar, though, with regard to the capacity of the common law to recognise 

change to indigenous law, more restrictive than that of the leading judgment, ibid., paras. 185-7 and 

190.  However, cf. the joint judgment of Gaudron and Kirby JJ., who did not insist on proof of the 

content of pre-sovereignty laws and customs, ibid., paras. 112-4. 

24
  See discussion, ibid., paras. 80-2. 

25
  Ibid., para. 83. 

26
  Ibid., paras. 46-7, 56, 79, 86 and 88. 
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recognise modest change to the indigenous laws and customs observed at the time of 

sovereignty.  The leading judgment reinforces the impression that courts will only 

recognise modest change to indigenous land laws.  Indeed, following the leading judgment 

in Yorta Yorta (H.C.A.), courts are likely to be even more cautious about recognising 

changes to indigenous laws than previously.  It would appear that only very minor changes 

to indigenous land laws will now receive recognition and the burden of proving the laws in 

existence at the time of sovereignty will be very onerous. 

 

However, this very restrictive approach to change can be contrasted with the view of Kirby 

J., in Yarmirr (H.C.A.), where he adopted a more progressive approach.  He pointed out 

that: 

… those who expound the application of international human rights law in this 

context repeatedly emphasise that the principle of non-discrimination must include a 

recognition that the culture and laws of indigenous peoples adapt to modern ways of 

life and evolve in the manner that the cultures and laws of all societies do.  They do 

this lest, by being frozen and completely unchangeable, they are rendered irrelevant 

and consequently atrophy and disappear.27
 

 

 

Applying this principle to Australia, he held that: 

… to take a view of the common law of Australia, including as it is given 

recognition and protection under the Act, that would confine the native title rights of 

indigenous peoples solely to those enjoyed by their forebears before European 

settlement of Australia could itself amount to imposing on them an unjust and 

discriminatory burden not imposed by the common law on other Australians ….  On 

the face of things, once recognition of indigenous rights and interests is accepted in 

principle, the common law accepts the indigenous rules to be applicable so far as it 

can.  If it does not, there needs to be a very good legal reason to justify denying 

such recognition, given that the denial necessarily involves discrimination against 

                                                           
27

  Supra n.17, at para. 295. 



467 
 

vulnerable persons defined in terms of their race.
28

 

 

Kirby J.’s judgment demonstrates that it is possible to adopt the recognition approach and 

to recognise considerable change to indigenous laws.  Yet, he did not challenge the 

assumption that the common law should look to indigenous law at the time of sovereignty.  

He did not go so far as to suggest that the only indigenous laws that mattered were those 

currently exercised.
29

  Nonetheless, his judgment indicates that judges may recognise 

significant changes to indigenous land law in the years after Britain asserted sovereignty. 

 

Both Brennan J. and Kirby J. were of the view that indigenous law would change after 

Britain's assertion of sovereignty and that the common law could recognise a measure of 

change.  However, Brennan J.'s judgment was unclear about the extent to which the 

indigenous laws underpinning native title rights and interests could change and still enjoy 

common law recognition.  Kirby J., on the other hand, was clear that change should be 

recognised unless there was a clear legal justification for refusing to do so.  Thus, if judges 

were to adopt Kirby J.'s approach in later cases, it would not only result in greater judicial 

recognition of change to indigenous law, but also in greater certainty, because change 

would be recognised unless there was a clear reason for refusing to do so and the onus 

would lie on the judges to show why a particular change should not be recognised. 

                                                           
28

  Ibid., para. 296.  Kirby J. put the approach that he advocated into practice when considering 

whether native title rights and interests could include rights to minerals that indigenous 

communities did not use at the time of sovereignty, see Western Australia v. Ward, [2002] H.C.A. 

28 [hereinafter Ward (H.C.A.)], at para. 574.  However, cf. the view of Callinan J., who rejected any 

suggestion that indigenous communities could claim, as native title rights and interests, the right to 

use minerals found on their land, if they did not use those minerals at the time when Britain asserted 

sovereignty, see Ward (H.C.A.), at paras. 636-9. 

29
  See, for instance, where he specifically referred to the claimants observing “their traditional laws 

and customs as their forebears have done for untold centuries before Australia’s modern legal 

system arrived”, supra n.17, at para. 320. 
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The extent to which the common law can recognise change to the indigenous laws 

underpinning native title may be unclear.  However, with the exception of Kirby J.’s 

judgment in Yarmirr (H.C.A.), the cases reveal that, at best, the common law only 

recognises limited change.  It may be surprising that the courts have reached this 

conclusion.  After all, as noted in the previous chapter, they regard indigenous law as 

separate from the common law, and, if separate from the common law, it is difficult to 

understand how the courts can impose limits on the extent to which the indigenous law can 

change over time.  If separate from the common law, it may be thought that indigenous law 

can change as little, or as much, as the indigenous community in question sees fit.  The 

reason for holding that the common law only recognises limited change appears to be due 

to the perception that the common law has formed a relationship, not with the indigenous 

law currently exercised, but with the indigenous law in force when Britain asserted 

sovereignty.  However, I suggested in Chapter Four that the Australian courts applied the 

recognition approach to Australian land law in a way that limited the rights that the 

aboriginal communities could claim.
30

  It is, therefore, possible that the courts placed 

constraints on the extent to which the common law could recognise changes to indigenous 

law for much the same reason.  Thus, by placing constraints on the extent to which native 

title rights and interests and the laws underpinning them could change, courts may have 

prevented indigenous communities from claiming rights to use their land in ways that 

would have been unknown to them at the time when Britain asserted sovereignty.  In other 

words, the courts have sought to restrict the rights that indigenous communities could claim 

over their lands and to lock those communities largely in the past. 

 

                                                           
30

  See discussion in Chapter Four, section 8, supra. 
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In Canada, the courts have also adopted the recognition approach, most notably in relation 

to family law.  I shall therefore consider how Canadian courts have dealt with changes to 

indigenous law.  In particular, I shall consider whether they have looked to indigenous law 

as currently exercised, or as exercised when Britain asserted sovereignty. 

 

(2) Early Canadian Case Law 

The earliest Canadian family law cases considered the recognition of marriage under 

indigenous law.  They did not consider common law recognition of changes to indigenous 

law.  Therefore, that issue was not explicitly discussed.  However, those cases were perhaps 

the first clear examples of the recognition approach and may provide an indication of how 

changes to indigenous law will be treated.  The main concerns in those cases were: 

(1) establishing what constituted marriage under English law;31
 

 

(2) ascertaining whether the indigenous community in question had a law of 

marriage;
32

 and 

  

(3) determining whether the resemblance between indigenous marriage law and the 

common law was sufficiently close to ensure that marriages in accordance with 

indigenous law would receive common law recognition.
33

 

 

The question of whether the indigenous law of marriage might have changed over time was 

irrelevant to the early cases.  Presumably, however, in Connolly v. Woolrich, where 

                                                           
31

  See Connolly v. Woolrich, (1867) 17 R.J.R.Q. 75 (Que. Q.B.), at 97-107, where Monk J. 

examined the marriage laws of several western European states.  See also R. v. Nan-E-

Quis-A-Ka, (1889) 1 Terr. L.R. 211 [hereinafter Nan-E-Quis-A-Ka] (N.W.T.S.C.), at 213-5. 

32
  See Connolly v. Woolrich, supra n.31, esp. at 109-15 and Nan-E-Quis-A-Ka, supra n.31, at 212-

3. 

33
  See Connolly v. Woolrich, supra n.31, at 115-6 and Nan-E-Quis-A-Ka, supra n.31, at 212-5. 
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indigenous law was held to be foreign law,
34

 the Court would only have been interested in 

establishing the indigenous law of marriage as it applied to the parties who sought to rely 

on it.  Changes to the indigenous law of marriage would only have been relevant if they had 

affected either the very existence of the indigenous marriage law or the features that 

English law regarded as essential to constitute a valid marriage.
35

 

 

The first case to acknowledge that indigenous laws might change was Re Noah Estate.
36

  

As with the earlier cases, the Court considered whether the marriage in accordance with 

Inuit law contained all the features of marriage that the Canadian courts required.
37

  

Furthermore, because Canadian law applied to the Northwest Territories where the alleged 

marriage took place, Sissons J. also had to consider whether the indigenous marriage law 

had been extinguished.
38

 

                                                           
34

  See Connolly v. Woolrich, supra n.31, at 138. 

35
  See discussion of what constitutes a marriage, Chapter Two, section 2(1), supra. 

36
  (1962) 32 D.LR. (2d) 185 (N.W.T.T.C.). 

37
  Sissons J. demonstrated that the relationship governed by Inuit law was marriage, not 

concubinage, ibid., 195-7.  He set out the elements of marriage required by English law and 

demonstrated that the marriage according to Inuit law contained all of those elements, ibid., 197-9.  

He then considered whether indigenous marriages could be regarded as valid and illustrated how 

closely the alleged Inuit marriage resembled marriages in accordance with English and Canadian 

law, ibid., 200-3. 

38
  Ibid., 199-200 and 203-4.  See also Nan-E-Quis-A-Ka, supra n.31, at 214-6 and Re Adoption of 

Katie, (1962) 32 D.L.R. (2d) 686 [hereinafter Re Katie] (N.W.T.T.C.), at 687.  In Re Katie, Sissons 

J. also drew attention to other issues relating to the recognition of aspects of indigenous family law.  

He showed that, due to their remote geographical location, it would be virtually impossible for the 

Inuit to comply with the adoption legislation.  Furthermore, he noted that the legislation was, in 

several respects, culturally inappropriate, see discussion at pp.688-90.  He therefore concluded that 

adoptions made in accordance with indigenous law should be regarded as adoptions “made 

according to the laws of the Territories”, as provided by section 103(1) of the Child Welfare 

Ordinance (N.W.T.), 1961 (2
nd

 Sess.), c.3.  Indigenous adoption laws have not, however, been 

consistently regarded as “laws”.  See Tucktoo and Kitchooalik, (1972) 27 D.L.R. (3d) 225 
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In addition, however, the Court did acknowledge that indigenous laws changed over time
39

 

and implied that this would present no difficulty for the common law.  Sissons J. 

considered this issue in a little more depth when discussing whether the Intestate 

Succession Ordinance of the Northwest Territories
40

 applied to the Inuit.  He expressed the 

tentative view that, as a general rule, the Inuit were not bound by it,
41

 but concluded that it 

did apply to the case before him.  He qualified this conclusion, however, as follows: 

It may be that Eskimo custom of succession, of which we know too little, does 

cover such a situation [the situation where the deceased left money, rather than 

personal belongings] or that the Eskimos, if given an opportunity, might work out 

the problem differently.42
 

 

Thus, he acknowledged that indigenous communities might change their laws to meet new 

circumstances.  Although he did not explicitly consider whether the common law looked to 

indigenous law as currently exercised, or as exercised when Britain asserted sovereignty, he 

did not seek to establish how the indigenous law of marriage operated when Britain 

asserted sovereignty.  Furthermore, he did not suggest that the common law would have 

had any difficulty recognising indigenous laws that had undergone change.  This would 

suggest that he regarded indigenous law as a dynamic body of law that continued to change 

and adapt and that, in his view, the common law recognised indigenous law as currently 

exercised. 

 

                                                                                                                                                                                 
(N.W.T.S.C.), at 233, where Morrow J. found that “law of Canada”, as used in the Canadian Bill of 

Rights, did not include “customs or what one could describe as non-legislated law”. 

39
  See Re Noah Estate, supra n.36, at 197. 

40
  R.O.N.W.T. 1956, c.53. 

41
  See Re Noah Estate, supra n.36, at 205. 

42
  Ibid., 206. 
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The case demonstrated that courts adopting the recognition approach were not precluded 

from recognising indigenous law as currently exercised.  However, more recently, courts 

have placed limits on the extent to which the common law can recognise changes to 

indigenous law.  One factor that may have influenced this development was a perceived 

analogy between indigenous law and the local customs recognised by English law.
43

  Local 

customs must be certain and continuous and must have been exercised as far back as living 

memory extends.
44

  The consequence of the analogy between local customs and indigenous 

law is that the common law may be prevented from recognising changes to indigenous law. 

 

The first case to hint that proof of indigenous law must include proof of continuity was Re 

Beaulieu’s Adoption Petition,
45

 where Morrow J. referred to evidence of: 

… general consensus that for as far as back as could be remembered the system of 

adoption by customs among their people had been practised and was respected in 

much the same way as with the Eskimos.
46

 

 

Having heard the evidence, he concluded that: “I am satisfied from what I heard at Rae that 

the Indians, certainly in this area, have from time immemorial practised and recognized 

custom adoption ….”
47

 

 

Thus, the case may have given the impression that proof of indigenous law required proof 

                                                           
43

  See discussion of Absorption, Chapter Five, section 8, supra. 

44
  See Re Deborah E4-789, (1972) 28 D.L.R. (3d) 483 [hereinafter Re Deborah] (N.W.T.C.A.), at 

488 and William Blackstone, Commentaries on the Laws of England (Oxford: Clarendon Press, 

1765-69) vol. 1, at 74. 

45
  (1969) 3 D.L.R. (3d) 479 (N.W.T.T.C.), 480 [hereinafter Re Beaulieu]. 

46
  Ibid. 

47
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that the law in question had been exercised as far back as living memory extended.  It is, 

however, far from clear that this was Morrow J.’s intention, nor is it clear that he sought to 

prevent the common law from recognising changes to indigenous law. 

 

In Re Deborah, the Court of Appeal went further.  That case confirmed that the Court 

regarded Inuit adoption as a local custom.  The following passage reveals that a 

consequence of this finding was that Inuit custom could not change over time: 

Custom has always been recognized by the common law and while at an earlier date 

proof of the existence of a custom from time immemorial was required, … such 

evidence is no longer possible or necessary and that evidence extending “… as far 

back as living memory goes, of a continuous, peaceable, and uninterrupted user of 

the custom” is all that is now required.
48

 

 

Thus, by the time that the Constitution Act, 1982 came into force, indigenous family law 

was equated with local custom.  Although it was recognised and protected by the common 

law, the common law may have been unable to recognise that indigenous law could change 

over time.  The next section will consider the effect of section 35(1) of the Constitution Act, 

1982 and judicial interpretations of that section, on the courts’ willingness to recognise 

changes to indigenous law. 

 

(3) Section 35(1) of the Constitution Act, 1982 

Since the enactment of the Constitution Act, two major Supreme Court of Canada cases 

have considered judicial recognition of changes to indigenous laws and rights in some 

detail.  The cases in question were R. v. Van der Peet
49

 which concerned aboriginal rights 
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and Delgamuukw v. British Columbia,
50

 which concerned aboriginal title.  However, the 

decision in Delgamuukw will be dealt with in the next section, because it involves the 

hybrid approach to aboriginal title.  A few cases in the lower courts have also considered 

indigenous family and criminal law, but they were decided prior to these two decisions.  

Although indigenous family and criminal law have not been considered by the Supreme 

Court of Canada, the decision in Van der Peet appears to have encompassed aspects of 

indigenous law relating to social organisation.
51

  Lamer C.J.’s reference to “prior social 

organization” in Van der Peet would presumably include aspects of family and criminal 

law.  I will, however, discuss the cases dealing specifically with family and criminal law 

before considering the implications of Van der Peet. 

 

Casimel v. Insurance Corporation of British Columbia
52

 did not address the issue of 

change.
53

  However, Lambert J.A., delivering the judgment of the Court, did not require the 

parties to show that the indigenous adoption law had remained unchanged since Britain’s 
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assertion of sovereignty.
54

  On the other hand, he may have required continuity, for he 

concluded that: 

Such a customary adoption was an integral part of the distinctive culture of the 

Stellaquo Band of the Carrier People, … and as such, gave rise to aboriginal status 

rights that became recognized, affirmed and protected by the common law and 

under s.35 of the Constitution Act, 1982.
55

 

 

He also made the point that “if the aboriginal right had not been extinguished before 1982, 

it is now recognized, affirmed and guaranteed by s.35 of the Constitution Act, 1982, not in 

its regulated form but in its full vigour.”
56

 

 

These passages, though certainly not ruling out the possibility of common law and 

constitutional recognition of change, could be interpreted as implying that only the laws as 

exercised at the time that Britain asserted sovereignty would enjoy common law and 

constitutional recognition.  Lambert J.A.’s reference to aboriginal rights being recognised 

in their full vigour could be a reference to the rights as exercised at the time of sovereignty.  

He also made it clear that the common law would recognise and protect indigenous law 

from the moment that it was imported into British Columbia.  This, however, could either 

mean that the common law would recognise and protect the indigenous law that existed at 

the time of sovereignty, or that the common law would recognise and protect a dynamic 

body of law and would recognise any changes to that law, as they occurred. 
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The Court in Casimel did not express any clear view on this issue, nor was it required to do 

so.  Later cases, however, have revealed a tension between two views.  On the one hand, 

there is the view that courts can recognise indigenous rights, including indigenous laws,
57

 

provided that they continue to operate in much the same way as they did at the time of first 

contact with Europeans.  This view only permits the common law to recognise very limited 

change.  The other view, though requiring indigenous laws and rights to have a basis in the 

traditions of the indigenous community, recognises that they may change considerably over 

time, to meet the demands of changing circumstances.  This tension is clearly seen in both 

Van der Peet and R. v. J.N.
58

 

 

The only family law case to consider the question of change was Manychief v. Poffenroth,
59

 

where McBain J. seemed to favour a fairly restrictive approach when considering changes 

to indigenous law.  The issue before him was whether the plaintiff had been married to the 

deceased in accordance with the indigenous laws of her nation, or whether she had been in 

a common law relationship with him.
60

  Having received evidence concerning indigenous 

law marriage
61

 and having examined relevant authorities,
62

 he concluded that: 

In any event, the elder did testify that marriage by custom was the main form of 

union in the past, and evidently, this practice was indeed part of the band’s culture.  

It is also logical that marriage by custom would have been integral to the 

determination of status and membership in the Blood community. 
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It makes sense, … that marriage by Blood custom would have been protected by the 

common law and is now protected by the Constitution.
63

 

 

Having concluded that the indigenous marriage law had not been extinguished or 

abandoned,
64

 he considered whether indigenous laws could change.  He compared the 

elder’s evidence about traditional marriage law with that of the plaintiff about her alleged 

marriage
65

 and though he acknowledged that “[t]he Supreme Court of Canada in Sparrow, 

… recognized that an Aboriginal right may be exercised in a contemporary manner”,
66

 he 

held that: 

It appears to me the relationship in the case at bar was nothing more than the type of 

common law relationship one frequently sees in the non-Native community.  It was 

different in nature and scope from the traditional form of customary Indian marriage 

both substantively (i.e.: parents pre-arranging the marriage) and procedurally (i.e.: 

the selection-approval-delivery acceptance sequence). 

 

The traditional marriage by custom has not been practised in the last twelve years, 

giving way to either “church weddings” or common law relationships.  This change 

is most likely due to the “European” or non-Native influence where common law 

relationships proliferate, rather than a modernized exercise of marriage by custom.  

If this relationship was a “marriage by custom”, then it is accurate to say that right 

has now evolved to the point where it is no longer an integral component of the 

Natives’ traditional way of life or culture. 

 

The relationship in question really shows no distinct Aboriginal dimension.  Many 

common law couples raising children in non-Native society are also viewed by 

others in those communities as being married, for all intents and purposes.  Nor is it 

unusual in those non-Native communities for a woman to seek her parents consent 

before entering into a common law relationship with a man.
67
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This passage suggests that McBain J. would have placed restrictions on the extent to which 

the common law could recognise changes to indigenous law.  If it were to continue to enjoy 

common law and constitutional protection, indigenous law would need to remain 

substantially the same “in nature and scope”,
68

 both “substantively” and “procedurally”.
69

  

It would also be required to retain a “distinct Aboriginal dimension”
70

 and the Court would 

decide whether this dimension had been retained.  Thus, indigenous culture, rights and laws 

must be shown to be distinct from Canadian common law and statute.  It is unclear why the 

courts have insisted on distinctiveness.  It may be because they see it as a guarantee that the 

law in question is an authentic aspect of indigenous culture.  However, it may also suggest 

a somewhat stereotyped view of indigenous societies and a failure to recognise that 

indigenous societies change to meet new circumstances and may influence and be 

influenced by other cultures. 

 

The case suggests that the common law would not recognise significant change, though a 

measure of change was not ruled out.  Questions remain about the type and degree of 

change that the common law may permit.  However, the case is not particularly helpful in 

answering these questions.  All that it establishes with certainty is that courts do not 

recognise significant change and that indigenous law must remain sufficiently traditional if 

it is to continue to enjoy common law and constitutional recognition. 

 

A case that illustrates the tension between a restrictive and a liberal approach to change is 
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J.N.  The respondent had pleaded guilty to sexual assault.  However, following his offence, 

he was dealt with by the Inumarit, (a committee that assisted community members to deal 

with problems, including criminal offences) and showed strong signs of remorse and 

rehabilitation.
71

  In light of evidence of his rehabilitation and of the community’s unease 

about the effectiveness of imprisonment as a method of dealing with offenders, the judge at 

first instance had imposed a very short prison sentence on him.
72

 

 

In the Northwest Territories Court of Appeal, two judgments were delivered, taking 

different approaches to judicial recognition of changes to indigenous law.  In determining 

an appropriate sentence, the majority judgment, delivered by Laycraft C.J., refused to take 

into account the work of the Inumarit in rehabilitating the offender, partly because the 

judges did not regard the Inumarit as sufficiently traditional.  As will be seen shortly, 

however, the dissenting judge, Belzil J.A., took a much broader view of terms such as 

“traditional”. 

 

Laycraft C.J. revealed, in the following passage, that he did not regard the current Inumarit 

committee as a traditional body.  He asserted that: 

My brother Belzil has described in his reasons the traditional Inumarit committee.  

It is a traditional governing body of the Inuit, consisting of the experienced elders of 

the community.  Among its functions is the counselling of offenders.  If required, 

that counselling was traditionally relentless and continuous until effective.  The 

offender reformed or he was excluded from community life.  In a harsh and hostile 

environment, where the offender could no longer be part of community co-operation 

in hunting and other food gathering, that exclusion could have fatal consequences. 

 

The present Inumarit committee in [X] is not a direct successor to the traditional 
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governing body described by the witnesses.
73

 

 

He then noted that the present Inumarit committee was established in 1975,
74

 and found 

that “[w]itnesses who spoke of relentless counselling by a committee of Inumarit standing 

in a circle around the offender were describing a tradition rather than the present situation 

in [X]”.
75

  He concluded that: 

The modern reincarnation in [X] of the traditional Inumarit committee resembles 

the usual community counselling service rather than the traditional governing and 

counselling body of earlier times.  I am unable to see, given its recent origin, the 

community which it serves, its methods of operation, and the absence of the 

traditional ultimate sanction on the offender, that it is a remanent of ancient culture.  

Its counselling service, admirable as it undoubtedly is, cannot, in may [sic] opinion, 

replace the sentence of imprisonment which is required in virtually all cases of 

major sexual assault.
76

 

 

Thus, in Laycraft C.J.’s view, neither the Inumarit committee, nor the methods that it used, 

were sufficiently traditional to enjoy the protection of the courts or the Constitution.  The 

change had been too great. 

 

On the other hand, Belzil J.A. was prepared to see strands of cultural continuity, where 

Laycraft C.J. only saw discontinuity and disruption.  Furthermore, Belzil J.A. drew support 

for his view from section 35(1) of the Constitution Act, 1982.  In considering the case, he 

found that: 

… the primary concern of the community had been and still is to maintain its 

harmony and cohesiveness, a concern undoubtedly traditionally considered crucial 

to the very survival of a small group in a harsh and isolated environment and now 

considered crucial to the survival of its cultural identity in the face of intrusion by a 

civilization foreign to it.  Imprisonment, even banishment, were historically 
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unknown as forms of punishment.  Imprisonment is viewed not only as destructive 

of the accused himself but as containing the seed of disharmony and division and 

hence destructive of the community itself.  The traditional method of handling an 

offender is forced confrontation by the elders, even to the point of denying him food 

or other amenities, until a willingness to change for the better is manifested, and this 

is followed by relentless counselling until the offender is considered rehabilitated.  

The treatment is shown by the evidence to have achieved what must be the ultimate 

purpose in all punishment for crime, that is to say, protection of the community and 

rehabilitation of the offender.  It has had the added benefit of effecting 

reconciliation between victim and offender, a concept only now being advanced in 

our society by some criminologists.
77

 

 

Thus, Belzil J.A. was not particularly concerned about whether the precise methods of the 

former Inumarit Committee continued to apply.  In his view, it was sufficient for the 

community to show some traditional basis, some traditional elements, in their method of 

rehabilitation.  He concluded that: 

The trial judge properly took into account the special circumstances disclosed in 

evidence of a small, isolated group striving to preserve its cultural heritage by 

maintaining its cultural unity, not for the purpose of blocking the imposition of 

criminal law, but by gradually introducing it by bridging the gap between traditional 

law and the new law.  The crime-free record of the community obviously satisfied 

the trial judge that this community was much more successful in this than had 

generally been the unfortunate case in too many communities of the far North. 

 

I am unable to detect any error in principle in the reasons of the sentencing judge.  

The preservation of cultural heritage is given new recognition by the Canadian 

Charter of Rights and Freedoms and it was proper to take it into account.
78

 

 

These two judgments revealed very different approaches to judicial recognition of changes 

to indigenous law.  On the one hand, Laycraft C.J. refused to give judicial recognition to 

the efforts of the Inumarit committee to rehabilitate the offender, in part because the 

committee was not, in his view, a continuation of the original Inumarit committee.  

Although he did not completely rule out the possibility that courts could recognise changes 

to indigenous law, his judgment suggests that, from the time of Britain’s assertion of 

                                                           
77

  Ibid., 136. 

78
  Ibid., 144. 



482 
 

sovereignty, only modest change to indigenous law could receive recognition. 

 

Belzil J.A., in contrast, did not require a very close resemblance between the past and 

present methods used by indigenous communities for dealing with offenders.  He was able 

to identify the following strands of continuity: 

(1) the need to ensure community survival, whether physical or cultural; 

 

(2) the importance of maintaining community harmony; 

 

(3) the community’s ongoing rejection of imprisonment, or any form of banishment, 

as a means of dealing with offenders; and 

 

(4) the use of counselling as a means of bringing offenders to an appreciation of their 

offence and of achieving their rehabilitation. 

 

It could perhaps be said that, whereas Laycraft C.J. required the continuity of traditional 

activities and procedures, Belzil J.A. required the continuity of cultural principles and 

values. 

 

This tension between the restrictive and the liberal approach, evident in J.N., surfaced again 

in Van der Peet, which concerned the existence of an aboriginal right to sell fish.
79

  The 

majority judgment, delivered by Lamer C.J.,
80

 allowed for only limited change and looked 

to the time prior to contact with Europeans as the appropriate reference point for aboriginal 

rights other than aboriginal title.
81

  Although the case concerned the right to sell fish and 

was not directly concerned with indigenous law, it would appear from all three judgments 

that findings about the recognition of aboriginal rights would also have implications for the 
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recognition of indigenous laws. 

 

Thus, Lamer C.J. asserted that: 

Where an aboriginal community can demonstrate that a particular practice, custom or 

tradition is integral to its distinctive culture today, and that this practice, custom or 

tradition has continuity with the practices, customs and traditions of pre-contact 

times, that community will have demonstrated that the practice, custom or tradition is 

an  aboriginal right for the purposes of s.35(1).
82

 

 

It is therefore clear that, in Lamer C.J.'s view, aboriginal rights included indigenous 

customs.  L’Heureux-Dube J. defined aboriginal rights as “practices, traditions and 

customs”.
83

  McLachlin J. also made the link between indigenous laws and aboriginal 

rights.  However, rather than defining aboriginal rights as including customs, she held that 

aboriginal rights had their foundation “in the laws and customs of the people”.
84

  The 

judges may have differed about whether aboriginal rights included laws and customs, or 

were derived from indigenous laws and customs.  Either way, however, it is clear that cases 

on the recognition of aboriginal rights may have implications for the recognition of 

indigenous law and for the recognition of changes to that law. 

 

With regard to the willingness of the courts to recognise change, both L’Heureux-Dube J.
85

 

and McLachlin J.
86

 were concerned that the effect of Lamer C.J.’s judgment would be to 
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freeze indigenous societies in the past.
87

  It is, however, clear from Lamer C.J.’s judgment 

that he would recognise a measure of change.  He rejected the ““frozen rights”” approach, 

explaining that: 

The concept of continuity is, in other words, the means by which a “frozen rights” 

approach to s.35(1) [of the Constitution Act, 1982] will be avoided.  Because the 

practices, traditions and customs protected by s.35(1) are ones that exist today, 

subject only to the requirement that they be demonstrated to have continuity with 

the practices, customs and traditions which existed pre-contact, the definition of 

aboriginal rights will be one that, on its own terms, prevents those rights from being 

frozen in pre-contact times.
88

 

 

He even held that: 

If the practice, custom or tradition was an integral part of the aboriginal 

community’s culture prior to contact with Europeans, the fact that that practice, 

custom or tradition continued after the arrival of Europeans, and adapted in 

response to their arrival, is not relevant to determination of the claim; European 

arrival and influence cannot be used to deprive an aboriginal group of an otherwise 

valid claim to an aboriginal right.
89

 

 

However, the following passage, by using terms such as “evolution”, suggests that only 

gradual, modest change would receive constitutional protection: 

The evolution of practices, customs and traditions into modern forms will not, 

provided that continuity with pre-contact practices, customs and traditions is 

demonstrated, prevent their protection as aboriginal rights.
90

 

 

Thus, Lamer C.J. did not look to the laws as currently exercised, but to the rights and laws 

as exercised prior to contact.  Some change in the aboriginal law since that time would be 

acceptable, but the reference point would be the time immediately prior to contact with 
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Europeans as the following passage affirms: 

Where an aboriginal community can demonstrate that a particular practice, custom 

or tradition is integral to its distinctive culture today, and that this practice, custom 

or tradition has continuity with the practices, customs and traditions of pre-contact 

times, that community will have demonstrated that the practice, custom or tradition 

is an aboriginal right for the purposes of s.35(1).
91

 

 

He recognised that indigenous laws and rights might evolve from pre-contact times, but he 

did not allow indigenous communities to make significant changes to their laws.
92

 

 

McLachlin J. also placed limits on the extent to which aboriginal rights might change over 

time.  She did not set out the date of contact, or any other specific date or event, as her 

reference point.  By implication, however, her reference point was Britain’s assertion of 

sovereignty and imposition of the common law on the indigenous community in question, 

as the following indicates: 

For example, there are those who assert that Europeans settled the eastern maritime 

regions of Canada in the 7
th

 and 8
th

 century A.D.  To argue that aboriginal rights 

crystallized then would make little sense; the better question is what laws and 

customs held sway before superimposition of European laws and customs.  To take 

another example, in parts of the west of Canada, over a century elapsed between the 

first contact with Europeans and imposition of “Canadian” or “European” law.  

During this period, many tribes lived largely unaffected by European laws and 

customs.  I see no reason why evidence as to the laws and customs and territories of 

the aboriginals in this interval should not be considered in determining the nature 

and scope of their aboriginal rights.
93

 

 

Her reasons for holding that it was unnecessary to trace aboriginal rights to pre-contact 

times were that the date of contact might be very difficult to establish and that some 
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indigenous peoples were hardly affected by European laws for many years thereafter.
94

  She 

defined aboriginal rights as follows: 

It is necessary to distinguish at the outset between an aboriginal right and the 

exercise of an aboriginal right.  Rights are generally cast in broad, general terms.  

They remain constant over the centuries.  The exercise of rights, on the other hand, 

may take many forms and vary from place to place and from time to time.
95

 

 

Regarding judicial recognition of changes to indigenous law, she held that although 

aboriginal rights themselves would not change over time, courts could recognise changes in 

the way they were exercised.  She explained that: 

The modern exercise of a right may be quite different from its traditional exercise.  

To deny it the status of a right because of such differences would be to deny the 

reality that aboriginal cultures, like all cultures, change and adapt with time.
96

 

 

Yet, despite her acknowledgment of the adaptability of aboriginal cultures, she, like Lamer 

C.J., placed limits on the extent to which they could change, holding that: 

The governing concept is simply the traditional customs and laws of people prior to 

imposition of European law and customs.  What must be established is continuity 

between the modern practice at issue and a traditional law or custom of the native 

people.
97

 

 

This approach, though more liberal than that of Lamer C.J., also placed considerable 

restrictions on the extent to which the courts would recognise change.  Indigenous laws as 

currently exercised may have undergone some change since Britain’s assertion of 

sovereignty.  They must, however, be rooted in a law exercised at the time of sovereignty.  

It is not clear how much change would be recognised under this approach, but certainly 
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significant change would not be recognised and it would be unlikely that the courts would 

recognise new methods, devised by indigenous communities, of dealing with the new 

problems that confronted them after sovereignty. 

 

McLachlin J. was less restrictive than Lamer C.J.  She also imposed a less heavy burden of 

proof on indigenous parties by setting the reference point at Britain’s assertion of 

sovereignty, rather than at contact.  However, so far as change was concerned, her approach 

did not differ significantly from that of Lamer C.J.  The same cannot be said of the 

judgment of L’Heureux-Dube J. 

 

L’Heureux-Dube J. was far more interested in the rights currently exercised by indigenous 

communities than in tracing their origins to a time prior to Britain's assertion of sovereignty 

or European contact.  She took what she described as “a ‘dynamic right’ approach”
98

 and 

held that: 

… aboriginal rights must be permitted to maintain contemporary relevance in 

relation to the needs of the natives as their practices, traditions and customs change 

and evolve with the overall society in which they live.  This generous, large and 

liberal interpretation of aboriginal rights protected under s.35(1) would ensure their 

continued vitality.
99

 

 

She explained that: 

Consequently, in order for an aboriginal right to be recognized and affirmed under 

s.35(1), it is not imperative for the practices, traditions and customs to have existed 

prior to British sovereignty and, a fortiori, prior to European contact, which is the 

cut-off date favoured by the Chief Justice.  Rather, the determining factor should 

only be that the aboriginal activity has formed an integral part of a distinctive 

aboriginal culture – i.e., to have been sufficiently significant and fundamental to the 

culture and social organization of the aboriginal group – for a substantial 
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continuous period of time ….
100

 

 

This “substantial continuous period of time” should, generally speaking, be a period of at 

least “20 to 50 years”.
101

  Thus, while suggesting that indigenous rights and laws must 

stretch for some distance into the past, L’Heureux-Dube J.’s judgment would have allowed 

courts to recognise that indigenous communities were dynamic and proactive, changing to 

meet new circumstances and new challenges.  The common law was interacting with and 

the constitution was recognising the laws and rights currently exercised by indigenous 

communities, not those that existed at the time when Britain asserted sovereignty or earlier.  

This approach avoids imposing a very heavy burden of proof on indigenous communities 

seeking to prove their aboriginal rights.  It also avoids treating indigenous cultures as 

though they are locked in the past.  Instead, it recognises that indigenous communities, like 

all communities, will change over time and it does not penalise them for doing so.  Finally, 

this approach, like the approach adopted in Re Noah Estate, reveals that it is possible for 

courts that recognise indigenous laws to recognise those laws as currently exercised.  It is 

not necessary for courts adopting the recognition approach to hold that the relationship 

between the common law and indigenous law crystallised at the time when Britain asserted 

sovereignty and that, from that time, only limited change would receive judicial 

recognition. 

 

Arguably, the decision in Van der Peet has placed fairly tight constraints on the ability of 

Canadian courts to recognise changes to indigenous law.  Thus, the decision in Van der 

Peet suggests that section 35(1) of the Constitution Act will only recognise limited change 
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to indigenous laws and rights.  However, Van der Peet was not concerned with aboriginal 

title.  The most recent Canadian aboriginal title case adopted the hybrid approach to the 

recognition of aboriginal title.  In other words, it took into account both indigenous laws 

and indigenous occupation of land, as well as common law concepts.  The Supreme Court 

of Canada’s approach to change and aboriginal title will, therefore, be examined in the next 

section. 

 

4. Change and the Hybrid Approach 

The Supreme Court of Canada was far more permissive in Delgamuukw,
102

 when dealing 

with constitutional recognition of changes in land use, than in Van der Peet, where 

aboriginal rights were considered.  Thus, the majority judgment in Delgamuukw
103

 

acknowledged that both the common law and constitution could recognise that land use and 

presumably the laws governing land use might change over time.  The Chief Justice held 

that proof of aboriginal title required proof that it existed at the time of sovereignty.
104

  The 

reasons for holding that aboriginal title must be shown to have existed prior to sovereignty 

were that: 

(1) Aboriginal title burdened the Crown’s underlying title, but the Crown only gained 

its underlying title when it asserted sovereignty.  Thus, “Aboriginal title crystallized 

at the time sovereignty was asserted”.
105

 

 

(2) Whereas it was necessary to show that aboriginal rights had not been introduced 
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or significantly affected by contact with Europeans, aboriginal title merely required 

proof of occupation of the land.
106

 

 

(3) The date of sovereignty could be established with far more certainty than the date 

of first contact.
107

 

 

Regarding the relationship between the common law and indigenous law, however, the 

point was made that, at sovereignty, the Crown acquired the radical title to the land over 

which the aboriginal title extended.  Therefore, this was also the date from which the 

aboriginal title enjoyed common law recognition and protection.  Thus, the relationship 

between the common law and indigenous law was formed at the time when Britain asserted 

sovereignty and, presumably, the common law formed a relationship with the indigenous 

law existing at that date.
108

  However, this did not result in the imposition of severe 

restrictions on judicial recognition of change to indigenous law.  Indeed, Lamer C.J.’s 

definition of the content of aboriginal title reveals that he was prepared to recognise that the 

way in which indigenous communities used the land might change considerably over time 

and might continue to change after sovereignty.  He held that: 

… I have arrived at the conclusion that the content of Aboriginal title can be 

summarized by two propositions: first, that Aboriginal title encompasses the right to 

exclusive use and occupation of the land held pursuant to that title for a variety of 

purposes, which need not be aspects of those Aboriginal practices, customs and 

traditions which are integral to distinctive Aboriginal cultures; and second, that 

those protected uses must not be irreconcilable with the nature of the group’s 
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attachment to that land.
109

 

 

He put forward three arguments to support his view that the courts would recognise 

changes in land use.  Firstly, he referred to the case law that found that aboriginal title was 

more than a right to occupy and enjoy the land.
110

  Secondly, he pointed out that “the same 

legal principles governed the Aboriginal interest in reserve lands and lands held pursuant to 

Aboriginal title”.
111

  He supported this finding by referring to section 18 of the Indian Act, 

1985,
112

 which recognised that indigenous communities could put their reserves to a wide 

range of uses.
113

  He observed, on this point, that “those uses and benefits, on the face of 

the Indian Act, do not appear to be restricted to practices, customs and traditions integral to 

distinctive Aboriginal cultures”.
114

  He concluded that “[o]n the basis of Guerin, lands held 

pursuant to Aboriginal title, like reserve lands, are also capable of being used for a broad 
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variety of purposes”.
115

  He then looked to the Indian Oil and Gas Act, 1985,
116

 as further 

proof that “the content of Aboriginal title is not restricted to practices, customs and 

traditions which are integral to distinctive Aboriginal cultures.”
117

 

 

Thus, according to Delgamuukw, courts adopting the hybrid approach to the recognition of 

aboriginal title recognise that indigenous communities may use their land in ways that were 

unknown at the time of sovereignty.  This willingness to recognise changes in land use also 

suggests a willingness to recognise changes to the indigenous laws governing aboriginal 

title.  Furthermore, Lamer C.J. held that aboriginal title would continue, even if the nature 

of the indigenous community’s occupation had changed.  He held that: 

… there is a strong possibility that the precise nature of occupation will have 

changed between the time of sovereignty and the present.  I would like to make it 

clear that the fact that the nature of occupation has changed would not ordinarily 

preclude a claim for Aboriginal title, as long as a substantial connection between the 

people and the land is maintained.  The only limitation on this principle might be 

the internal limits on uses which land that is subject to Aboriginal title may be put, 

i.e., uses which are inconsistent with continued use by future generations of 

Aboriginals.
118
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Nevertheless, Lamer C.J. placed some restrictions on the type of change that the courts 

would recognise.  He explained that: 

The relevance of the continuity of the relationship of an Aboriginal community with 

its land here is that it applies not only to the past, but to the future as well.  That 

relationship should not be prevented from continuing into the future.  As a result, 

uses of the lands that would threaten that future relationship are, by their very 

nature, excluded from the content of Aboriginal title.
119

 

 

With regard to the type of change that would not be permissible, he held that: 

… lands subject to Aboriginal title cannot be put to such uses as may be 

irreconcilable with the nature of the occupation of that land and the relationship that 

the particular group has had with the land which together have given rise to 

Aboriginal title in the first place.
120

 

 

Although he did not provide an exhaustive list of uses “excluded from the content of 

Aboriginal title”,
121

 he did give the following illustrations: 

(1) land that was used as a hunting ground could not be used in a way that would 

“destroy its value for such a use”, for instance, “by strip mining it”;
122

 and 
                                                                                                                                                                                 
was particularly marked in Toohey J.’s judgment, where, having demonstrated how much Meriam 

society had changed, he concluded that “modification of traditional society in itself does not mean 

traditional title no longer exist”, see Mabo [No.2], supra n.13, at 192.  In Toohey J.’s view, when 
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(2) land of ceremonial or cultural significance could not be used in a way that would 

destroy that relationship, for instance, by turning it into a car park.
123

 

 

It may not be entirely clear from Lamer C.J.’s judgment how much change in land use the 

courts would be prepared to recognise.  He indicated, however, that it could be 

considerable.  On the other hand, his judgment also allowed a good deal of discretion to the 

courts and scope for disagreement about the type and degree of change that the courts 

would permit. 

 

5. New Zealand 

Very few New Zealand aboriginal title cases have dealt with changes in land use and the 

indigenous laws governing land.  Moreover, the cases that did consider this issue  cannot 

readily be categorised as examples of either the recognition approach or the hybrid 

approach.  One such case adopted an approach similar to that of Lamer C.J. in 

Delgamuukw.  Several differences between this case and Delgamuukw should, however, 

first be noted.  The case in question, Ngai Tahu Maori Trust Board v. Director-General of 

Conservation,
124

 concerned treaty rights under the Treaty of Waitangi, rather than 

aboriginal rights.  The rights related to commercial whale-watching, not to aboriginal title.  

The Court made no reference to Maori laws.  Nonetheless, the Court’s willingness to accept 

changes in the use of resources and the reasons for its willingness to recognise those 

changes were similar to Lamer C.J.’s approach to changes in land use, as set out in his 

judgment in Delgamuukw.
125
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The appellants had recently pioneered commercial whale-watching tours off Kaikoura.  The 

Court in Ngai Tahu had to decide whether, by virtue of the Treaty of Waitangi, or by the 

application of treaty principles, the appellants were entitled to a degree of protection from 

competition during the first few years of their operation.
126

  Cooke P., delivering the 

judgment of the Court, pointed out that the judges had not been referred to cases in any 

jurisdiction dealing with a right to exclusive commercial whale-watching.
127

  He also drew 

attention to the fact that commercial whale-watching was “a very recent enterprise, founded 

on the modern tourist trade and distinct from anything envisaged in or any rights exercised 

before the treaty”.
128

  Despite this, he acknowledged that “[a] right of development of 

indigenous rights is indeed coming to be recognised in international jurisprudence, but any 

such right is not necessarily exclusive of other persons or other interests”.
129

 

 

Cooke P. did not elaborate on, or seek to define, this “right of development”.  Presumably, 

he meant that indigenous societies had a right to develop land and other resources to meet 

changing circumstances.  If so, the case indicates that this right enjoys a measure of 

acceptance in New Zealand, as well as in Canada.  The Court found that: 

Although a commercial whale-watching business is not taonga or the enjoyment of 

a fishery within the contemplation of the treaty, certainly it is so linked to taonga 

and fisheries that a reasonable treaty partner would recognise that treaty principles 

are relevant.  Such issues are not to be approached narrowly.
130
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The Court held that, in determining whether to issue permits for commercial whale-

watching to rival applicants, conservation would be the key consideration.  It would also be 

important to take account of the standard of service to tourists.
131

  Cooke P., however, held 

that: 

… a residual factor of weight must be the treaty duty to recognise the special 

interests that Ngai Tahu have developed in the use of these coastal waters.  A period 

of complete protection sufficient to justify the development expenditure incurred by 

Ngai Tahu may be part-and-parcel of this.  In altogether rejecting protection of Ngai 

Tahu interests as a relevant factor, and in confining treaty principles to an empty 

obligation to consult, the argument for the Director-General goes too far.
132

 

 

Cooke P. concluded, therefore, that: 

It is as well to identify specifically the features of this case which, taken together, 

make those interests relevant.  First, the beneficial use or exploitation of coastal 

waters for viewing whales has some similarity to fishing or shore whaling.  

Although not taonga katoa or a subject of te tino rangatiratanga, it is analogous.  

And a further analogy is also significant: historically, guiding visitors to see natural 

resources of the country has been a natural role of the indigenous people.  Secondly, 

the whale-watching activities are essentially tribal, rather than those of a few 

individual Maori: ….  Thirdly, Ngai Tahu were the pioneers of whale-watching off 

Kaikoura.  They have had the initiative to find capital for and devote energy to this 

use of the waters.
133

 

 

Thus, he held that: 

… it is plain that on the particular facts of this case a reasonable treaty partner 

would not restrict consideration of Ngai Tahu interests to mere matters of 

procedure.  The iwi are in a different position in substance and on the merits from 

other possible applicants for permits.
134

 

 

The Court emphasised that the precedence value of the case would probably be limited, due 
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to the particular and possibly unique combination of factors that had to be considered.
135

  

The case showed that courts would recognise that indigenous communities could change 

their use of natural resources and, presumably, the laws governing the use of those 

resources and could use them in innovative ways, not available to them at the time of 

sovereignty.
136

  Although Ngai Tahu did not involve Maori customary title, the approach 

taken by the Court was similar to that adopted by Lamer C.J. in Delgamuukw, in that the 

Court was prepared to recognise considerable changes to land use.  Furthermore, both 

judgments suggested that there would be some restrictions on the changes that the courts 

would recognise, though in Ngai Tahu this was implied, rather than clearly stated. 

 

6. Conclusion 

This chapter illustrates that courts have, in some instances, considered whether the common 

law could recognise changes to indigenous law.  However, their approaches to this issue 

have varied.  Although the courts have not, generally speaking, suggested that indigenous 

law was frozen at the time when Britain asserted sovereignty and that it was incapable of 

evolving from that date, some courts have suggested that only very limited change would 

receive judicial recognition.  Others have suggested that considerable change would be 

recognised and, in some cases, courts have shown no interest in establishing the indigenous 
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law that operated when Britain asserted sovereignty.  Their sole concern has been to 

establish the law as currently exercised.  It now remains to identify the factors that may 

have played a part in shaping the judicial attitudes to the capacity of the common law to 

recognise changes to indigenous law. 

 

The differences between the jurisdictions do not appear to be a significant factor in 

explaining the range of judicial approaches.  Indeed, courts have not been consistent within 

each jurisdiction.  Thus, in Australia, courts dealing with indigenous criminal law have not 

shown any interest in establishing the indigenous law that was observed when Britain 

asserted sovereignty.  In contrast, those dealing with indigenous land law have generally 

been concerned to ensure that only limited changes to indigenous laws and indigenous 

rights since that date should receive common law recognition.  The economic interests at 

stake may, in part, explain why the courts have placed such stringent restrictions on the 

uses to which indigenous communities could put their land.  As no such interests are at 

stake in the sentencing process, courts may not feel the need to refuse to recognise changes 

to the indigenous laws for dealing with community members who have offended.  In 

Canada, a range of approaches can also be discerned, with courts placing stricter limits on 

the extent to which they will recognise changes to aboriginal rights than the extent to which 

they will recognise changes to aboriginal title.  Thus, courts have not adopted a consistent 

approach to change within jurisdictions, nor within subject areas.  This is evident when 

comparing the Australian and Canadian approaches to indigenous land law. 

 

However, one factor that is relevant in explaining judicial approaches to change is the 

extent to which courts have recognised indigenous law.  Thus, in Australian criminal law 
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and New Zealand family law cases, where courts have accommodated indigenous law, they 

have not been interested in establishing how indigenous criminal or family law operated 

when Britain asserted sovereignty.  Their main concern has been to establish how it 

currently operates.  In other words, so far as they are concerned, the common law has a 

relationship with the indigenous law as currently exercised by the indigenous communities.  

The common law does not have a relationship with the indigenous law as exercised at some 

earlier date.  It would therefore appear that, where courts apply the accommodation 

approach, they tend to regard indigenous law as a separate and dynamic body of law which, 

like the common law, changes and adapts, on an ongoing basis, to meet new circumstances 

and cope with new challenges. 

 

It could, however, be objected that such an unqualified assertion should not be made 

because it does not apply in the Canadian context.  Certainly, it did not apply in the 

majority judgment in J.N.
137

  However, it seems to apply in the sentencing circle cases.  

Though courts in these cases have not alluded to changes to indigenous law, they are 

willing to take into account indigenous values and even indigenous mechanisms for dealing 

with offenders, without requiring proof that these values were recognised and that these 

punishments were exercised when Britain asserted sovereignty.  Therefore, despite the 

decision in J. N.,
138

 the assertion that courts adopting the accommodation approach look to 

the indigenous law as currently exercised is accurate, with only minor qualifications. 
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A similar degree of consistency can also be found where courts have adopted the 

recognition approach.  It is unclear how the courts, in early family law cases, would have 

approached changes to indigenous laws, though, occasionally, they have suggested that 

indigenous communities had considerable scope to change their laws.  More recently, 

however, courts in Canadian family law cases, like those in Australian land law cases, have 

suggested that the common law would only recognise modest change.  The courts have not 

looked to the indigenous law as currently exercised.  Rather, the appropriate reference point 

for indigenous laws, at least in Australia, has been the date on which Britain asserted 

sovereignty.
139

 

 

Finally, Lamer C.J.’s judgment in Delgamuukw and the judgment in the New Zealand case 

of Ngai Tahu placed some limits on the extent to which indigenous laws could change over 

time.  However, they appear to have taken a far more flexible approach to change than the 

recent Australian cases in which the recognition approach has been adopted.  As a general 

rule, then, it would appear that the greater the degree of judicial recognition of indigenous 

law, the less the courts recognise changes to that law.  The question that remains to be 

answered is why there should be this link between recognition of indigenous laws and 

recognition of change.  Although it is not possible to provide a conclusive answer to that 

question, it is possible to suggest some factors that may have a bearing on the issue. 

 

With courts adopting the accommodation approach, it is perhaps not surprising that they 

accommodate the indigenous law as currently exercised and show little concern about 
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whether it has changed since Britain’s assertion of sovereignty.  This may be partly due to 

the fact that courts applying the accommodation approach generally regard indigenous law 

as separate from the common law, but running in parallel with it.  Therefore, just as 

indigenous law cannot limit the extent to which the common law may change, the common 

law cannot impose such limitations on indigenous law.  Secondly, courts applying the 

accommodation approach have considerable discretion about the extent to which they take 

indigenous law into account.  They can, therefore, decide to give very little weight to 

indigenous law and do not need to justify their decision on the ground that indigenous law 

has changed since Britain asserted sovereignty.  It could be objected that, in the sentencing 

circle cases, courts do not regard indigenous law as separate from the common law.  Rather, 

they seek to bring the two legal traditions together and ensure that both are reflected in 

formulating and administering sentences.  However, as with most cases adopting the 

accommodation approach, courts employing sentencing circles have considerable discretion 

about the indigenous values and laws to which they choose to give effect.   Therefore, in 

light of their discretion, which is considerable, they may take the view that it is unnecessary 

to impose additional constraints on the circumstances in which they may accommodate 

indigenous law. 

 

Thus, it would appear that courts are more likely to recognise the capacity of the indigenous 

law to change over time where they merely accommodate it.  However, regarding 

indigenous law as separate from the common law does not guarantee that the courts are 

willing to recognise change, as some of the cases applying the recognition approach 

illustrate.  As noted in the previous chapter, courts adopting the recognition approach do 

not share the same perception about the nature of indigenous law.  Perceptions have ranged 
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from occasional suggestions that indigenous law is foreign law, to the suggestion that the 

indigenous laws that have survived should be treated as analogous to local customs.  

Perceptions about the capacity of the common law to recognise changes to indigenous law 

also vary.  Where indigenous laws are regarded as analogous to local customs, courts may 

be unwilling to recognise change because the criteria for establishing local customs include 

proving that they are continuous and certain, in other words, that they have been exercised 

in that manner for as far back as living memory extends.
140

  Though this may not amount to 

using Britain’s assertion of sovereignty as the reference point for indigenous laws, it clearly 

places a severe constraint on the capacity of the common law to recognise changes to 

indigenous laws over time. 

 

Where courts regard indigenous law as separate from the common law, it would perhaps be 

expected that they would recognise changes to that law.  However, for the most part, this 

has not been the courts' approach in the native title cases.  They have regarded indigenous 

law as separate from the common law, but though they have held that the common law 

would recognise laws that have evolved over time, they have not been prepared to 

recognise major changes to indigenous law.  If the indigenous law is a separate body of 

law, it may be wondered why the common law should have difficulties recognising change.  

It may also be wondered why the common law should impose such restrictions on 

indigenous law.  Two factors may be relevant in answering this question.  Firstly, as seen 

earlier in this chapter, the courts have taken the view that, when Britain asserted 

sovereignty over Australia, the common law formed a relationship with the indigenous land 
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laws underpinning native title.  Therefore, the relationship between the common law and 

indigenous law dated from that event.  In other words, the common law formed a 

relationship with the indigenous law in force at the time when Britain asserted sovereignty.  

Thus, the reference point for the courts is the date on which Britain asserted sovereignty.  

Though indigenous laws may continue to evolve from that date, if they undergo significant 

change, they are unlikely to enjoy common law recognition. 

 

Consequently, though Britain’s assertion of sovereignty did not freeze indigenous law, it 

did impose severe restrictions on its future development, or, at least, on the common law's 

capacity to recognise its future development.  That date became the crucial date to which 

courts referred in determining whether particular aspects of indigenous land law should 

receive judicial recognition.  A second factor that may be relevant in understanding why 

courts will only recognise limited, gradual change to indigenous land law may be a concern 

to limit the native title rights that indigenous peoples can claim.  This was suggested as one 

of the reasons why courts imposed such a heavy burden of proof on native title 

claimants,
141

 but it may also be one of the reasons why courts are reluctant to recognise 

significant change to the laws underpinning native title.  Whatever the reasons for 

Australian courts imposing severe restrictions on common law recognition of changes to 

indigenous land laws, the recognition approach itself does not require this restriction.
142

  

Nonetheless, many cases adopting the recognition approach also adopt a restrictive 

approach to changes to indigenous laws. 
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However, Lamer C.J., in Delgamuukw, adopted the hybrid approach, a variant of the 

recognition approach.  He was, therefore, willing to recognise that land uses and, 

presumably, the laws governing those uses could change considerably.  Although he held 

that claimants of aboriginal title must prove that they were in occupation of the land 

claimed at the time when Britain asserted sovereignty,
143

 Lamer C.J. acknowledged that 

land use may have changed considerably since that date.  Thus, although he placed some 

restrictions on the extent to which courts could recognise change,
144

 the restrictions were 

modest in comparison to those imposed in the Australian native title cases.  The fact that 

courts applying the hybrid approach are less restrictive with regard to change may be 

viewed with surprise, firstly, because the hybrid is a variant of the recognition approach and 

secondly, because Lamer C.J. envisaged a close relationship between the common law and 

indigenous law.  In other words, rather than focussing on the need for the common law to 

recognise a separate body of indigenous land law and the rights and interests derived from 

that law, he emphasised that the law relating to aboriginal title should reflect the laws and 

values of both the common law and indigenous traditions.  However, his emphasis on the 

importance of taking into account both the common law and indigenous perspectives in 

dealing with claims to aboriginal title may have led him to the view that indigenous 

perspectives about land use and changes to indigenous laws would need to be taken into 

account.  Furthermore, he seems to have regarded proof of occupation of the land as more 

important than proof of indigenous laws.
145

   If proof of occupation and use of lands was 

more important than proof of laws, this may explain why he was not particularly concerned 
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about whether and to what extent indigenous laws had changed.  However, he required 

changes in land use and in the laws governing land use to be within the limits that he 

regarded as acceptable. 

 

It can therefore be concluded that, generally, courts adopting the accommodation approach 

are most likely to recognise significant changes to indigenous laws. Courts adopting the 

hybrid approach recognise considerable change, but they do regard the date at which 

Britain asserted sovereignty as their point of reference.  Finally, generally speaking, courts 

are least likely to recognise significant change if they adopt the recognition approach, 

though in some instances courts adopting this approach have recognised considerable 

change. 

 

Thus, the extent to which courts recognise indigenous law is not the only relevant factor.  

The other factor is the relationship between the common law and indigenous law.  

Therefore, where courts adopt the recognition approach and regard indigenous law as 

having been absorbed into the common law, on analogy with local customs, they are 

unlikely to recognise change.  Where they regard indigenous law as separate from the 

common law and apply the accommodation approach, they may impose few, if any, 

restrictions on the capacity of the common law to accommodate change.  Thus, the closer 

the two bodies of law, the less the common law will recognise change.
146

  However, the 

outcome is less certain where courts either perceive the relationship between the common 

law and indigenous law as close, while applying the accommodation approach, or regard 

                                                           
146

  For a discussion of close relationships between the common law and indigenous law and a 

consideration of the meaning of the term “close” in this context, see Chapter Five, sections 8 and 9, 

supra. 
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indigenous law as a separate body of law, but apply the recognition approach.  Thus, both 

the extent to which the courts recognise indigenous law and judicial perceptions about the 

relationship between the common law and indigenous law are relevant, but anomalies are 

likely to arise where these two factors pull in different directions.  This may help to explain 

why, in sentencing circle cases, courts, though perceiving the relationship between the 

common law and indigenous law as fairly close, do not appear to require indigenous 

communities to prove that they exercised their laws at the time when Britain asserted 

sovereignty.  It may also help to explain why, despite regarding indigenous law as separate 

from the common law, Australian courts, in native title cases, place restrictions on the 

extent to which the common law will recognise change. 

 

Finally, I referred in this chapter to a New Zealand case that acknowledged the existence of 

a "right of development of indigenous rights”.
147

  So far as I am aware, this right has not 

been considered in Australian or Canadian cases.  Indeed, Cooke P., who delivered the 

judgment of the Court, referred to this right as coming to be recognised in international 

jurisprudence, but did not refer to any jurisdiction in which it had been accepted.148  

Nonetheless, it may not be very different from Lamer C.J.’s approach in Delgamuukw.  

However, if this approach were to gain acceptance, it could have a significant effect on 

judicial recognition of change to indigenous law, particularly in the Australian native title 

cases.   In the meantime, until further cases consider the right of development, the impact of 

the recognition of such a right is hard to assess. 

                                                           
147

  Supra n.124, at 559-560. 

148
  Ibid., 560. 
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CHAPTER SEVEN 

 

CONCLUSION 

 

The thesis set out to examine common law interactions with indigenous law and, by 

categorising how courts have approached indigenous law, to establish whether a measure of 

certainty could be identified.  Chapter One considered whether judicial perceptions about 

common law interactions with indigenous law had been affected by the judges' views about 

the effect on indigenous law of Britain's acquisition of sovereignty and the importation of 

English law.  The Chapter also set out the judicial approaches to indigenous law and 

judicial perceptions about the nature of indigenous law and its relationship with the 

common law. 

 

Chapters Two to Four demonstrated that courts have generally responded to indigenous law 

in one of three ways.  They have refused to recognise it, taken it into account, or fully 

recognised it.  A few cases could not be categorised in this way.  However, this was mainly 

because the courts did not elaborate sufficiently on their approach to indigenous law for 

categorisation to be possible.  Therefore, the courts in these cases did not necessarily adopt 

an approach different from those identified in this thesis.  The three approaches have been 

further sub-categorised, usually in accordance with the reasons given by the courts for the 

approach that they adopted.  Thus, courts refusing to recognise indigenous law have done 

so because: 

they were of the view that the indigenous community in question had no laws for 

them to recognise; 

 

they regarded the alleged indigenous law as unconscionable, or, in some other 
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respect, unsuitable to receive judicial recognition; 

 

they regarded the common law as incapable of recognising indigenous law, in the 

absence of statute. 

 

Courts accommodating indigenous law have generally been far less explicit about their 

reasons than those refusing to recognise it.  However, occasionally, they appear to have 

accommodated, rather than recognised, indigenous law because legislation did not 

explicitly provide for its recognition.  In other instances, courts have been unable to 

recognise aspects of indigenous law, in the face of legislative prohibition.  However, where 

courts have not provided clear reasons for their approach, I have categorised the cases in 

accordance with the features that they shared.  I have therefore categorised cases that 

recognised that indigenous communities had a right to occupy land, but did not necessarily 

explicitly acknowledge that they had land laws, as de facto accommodation, because the 

effect of this approach has been to allow indigenous land laws to continue to operate.  

Cases in which courts have accommodated aspects of indigenous law that have borne no 

close resemblance to provisions of common and statute law have been categorised as the 

divergence of law sub-category.  Finally, I have identified a variant of the recognition 

approach, the hybrid approach, partly because it contains features of both the 

accommodation and recognition approaches and partly because it seeks to reflect common 

law and indigenous concepts. 

 

The three approaches that I have identified and the sub-categories within each approach 

may have their anomalies.  A few cases may not fall neatly into any of the three 

approaches, or may not be easy to sub-categorise within an overall approach.  Although it 

would be incorrect to claim that judicial dealings with indigenous law are always consistent 
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and coherent, the thesis has demonstrated that it would also be inaccurate to assert that 

interactions between the common law and indigenous law are completely incoherent and 

chaotic. 

 

The thesis has also explored the other key aspect of common law interaction with 

indigenous law, namely, the perceptions of the courts about the nature of indigenous law 

and its relationship with the common law.  Although the cases reveal seven types of judicial 

perception, they can be regarded as falling into three main types.  These are cases in which 

courts: 

have regarded indigenous law as separate from, but running in parallel with, the 

common law; 

 

have sought convergence, or even a measure of integration, between the common 

law and indigenous law; and 

 

have regarded indigenous law as having been absorbed into the dominant legal 

system, where it operates in much the same way as English local customs. 

 

Where courts have regarded indigenous law as separate from the common law, they may 

not necessarily have shared the same views about the relationship of the common law with 

indigenous law.  In some instances, courts have taken the view that no relationship is 

possible.  Thus, the common law and indigenous law may operate in parallel, but have no 

points of intersection.  The perception that I have named “mere acknowledgment” denotes a 

very slight degree of relationship between common and indigenous law.  The common law 

may take indigenous law into account to some extent, in limited circumstances, but 

interaction is minimal.  Judges scarcely go beyond acknowledging that bodies of 

indigenous law exist and continue to operate.  Judges with this perception about the 

relationship between the common law and indigenous law may, on occasion, have 
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accommodated indigenous law, but they would not, under any circumstances, recognise it.  

However, viewing indigenous law as separate from the common law does not necessarily 

result in minimal interaction.  Courts may perceive indigenous law as separate from, though 

capable of recognition by, the common law.  Thus, the common law and indigenous law 

may operate in parallel, but have many points of intersection. 

 

Finally, judges have occasionally perceived the common law as adjusting to enable it to 

work smoothly with indigenous law.  It has even been suggested that both the common law 

and indigenous law have adjusted to fit with each other.  Judges with this perception regard 

the common law and indigenous law as separate bodies of law, but acknowledge that they 

impact on each other.  Thus, though adjustment is not equivalent to partial integration, it 

perhaps envisages some slight convergence.  However, the few cases in which courts have 

perceived the relationship as one of adjustment suggest that the common law and 

indigenous law are regarded as, essentially, separate from each other.  They do not suggest 

an effort by the courts to bring the legal traditions closer together.  Cases in which courts 

have regarded the common law as adjusting to fit with indigenous law involve the 

accommodation approach.  Nonetheless, there seems no reason why courts adopting the 

recognition approach could not perceive the relationship as one of adjustment. 

 

I have used the term “assimilation” for the partial integration approaches.  The term 

“assimilation” often has negative connotations when referring to indigenous peoples and 

settlers.  In that context, it is often used to describe policies to encourage or coerce 

indigenous peoples to abandon their cultures and adopt the culture and lifestyle of the 

settlers.  However, I have used the term “assimilation” to mean incorporation, in the sense 
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that judges appear to be seeking to incorporate concepts and values from both the common 

law and indigenous legal traditions into a single legal system.  Yet, it cannot be described 

as absorption, because, despite efforts to bring them closer together, the courts recognise 

that the common law and indigenous law continue to derive from separate legal traditions. 

 

Courts regarding the relationship between the common law and indigenous law as one of 

partial integration have expressed two views on this.  Lamer C.J., in Delgamuukw v. British 

Columbia,
1
 clearly regarded the common law as the dominant partner.

2
  He advocated 

looking to both the common law and indigenous law when dealing with aboriginal title 

claims.  However, a result of approaching aboriginal title claims in this way may be that 

indigenous laws and rights will continually be subject to common law rules and concepts, 

but indigenous laws and values will have little, if any, impact on the common law.  Thus, 

the common law is the dominant partner and may impose restrictions on judicial 

recognition of indigenous law. 

 

I have used the term assimilation/search for partnership to describe a perception that 

envisages that both the common law and indigenous legal traditions will be reflected in the 

legal system.  This perception of the relationship is most clearly demonstrated in the 

sentencing circle cases.
3
  It can be argued that judges taking this view regard the common 

law as the dominant partner, in the sense that the courts decide which aspects of indigenous 

law and culture should be reflected in the process of the sentencing hearing, the formulation 

                                                           
1
  [1998] C.N.L.R. 14 [hereinafter Delgamuukw] (S.C.C.). 

2
  See discussion in Chapter Five, section 7, supra. 

3
  See discussion in Chapter Five, sections 2 and 7, supra.  See also discussion in Chapter Three, 

section 4(5), supra. 
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of the sentence and its administration.  Yet, the motivation of the courts is a search for 

partnership with indigenous communities.  This is, in part, achieved by seeking to reflect 

aspects of the common and statute law, on the one hand and of the laws and values of the 

indigenous community to which the offender belongs, on the other.  Furthermore, 

sentencing circles need not solely apply to indigenous offenders.  Thus, this perception of 

the relationship between the common law and indigenous law may result in a mechanism 

for dealing with offenders which is permeated by indigenous laws and values, as well as by 

common and statute law.  The perception, therefore, envisages not only common and 

statute law impacting on indigenous law, but indigenous law impacting on the dominant 

legal system. 

 

The view that indigenous law is analogous to English local customs suggests that only a 

few indigenous laws have survived and continue to operate.  Although those aspects of 

indigenous law may enjoy common law recognition and protection, they are not regarded as 

having a major impact on the common law. 

 

With very few exceptions, it has been possible to categorise the cases dealing with 

indigenous law as examples of the non-recognition, accommodation, or the recognition 

approach.  It has also, generally, been possible to place the cases in sub-categories within 

these approaches.  It has not, however, been so easy to identify judicial perceptions about 

the nature of indigenous law and its relationship with the common law.  Courts have often 

accommodated or recognised indigenous law without discussing its relationship with the 

common law.  This may have been because, in coming to a decision about how to treat a 

particular aspect of indigenous law, courts have not regarded it as necessary to express 



513 
 

views about the relationship between the common law and indigenous law, or they may 

have been unclear about the relationship themselves.  However, as already noted, where 

they have elaborated on this issue, it has been possible to demonstrate that they have taken 

a range of views about the relationship.  It has also been possible to establish a degree of 

correlation between judicial approaches to recognition of indigenous law and judicial 

perceptions about its relationship with the common law.
4
 

 

As well as identifying three approaches to the recognition of indigenous law, the thesis has 

identified factors that have had a bearing on the approaches adopted by the courts.  The 

main factors that have been identified as significant have been the area of law involved in 

the case and the jurisdiction in which the case was determined. 

 

Each of the three areas of law discussed in this thesis, family, criminal, and land law, has its 

own unique characteristics.  Although these features have been discussed at length in 

Chapters Two to Four, I shall refer to some of them here.  Family law, for instance, 

involves specific human relationships, which enjoy legal protection and to which particular 

rights and duties attach.  For the most part, the relationships under indigenous law, 

considered by the courts, have been either marriages or adoptions.  However, parties 

seeking judicial recognition and protection of their relationship under indigenous law have 

been required to prove that it was equivalent to marriage or adoption as prescribed by 

common and statute law.  In Canada, provided that indigenous parties could prove this, 

relationships under indigenous law have enjoyed all of the rights and protections of their 

                                                           
4
  These issues are discussed in Chapter Five, supra. 
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equivalents under common and statute law.
5
  Furthermore, the courts have taken the view 

that indigenous family relationships did not require action by the courts to give them full 

validity.  In other words, courts have taken the view that, as soon as a marriage or adoption 

under indigenous law took place, it was as valid as a marriage or adoption entered into in 

accordance with marriage or adoption legislation.
6
  Nonetheless, courts have also refused to 

recognise indigenous family relationships, usually marriages, often on the ground that they 

were not sufficiently analogous.
7
 

 

With criminal law, in contrast, courts have not required any analogy with common and 

statute law.  They have been prepared to take into account, in sentencing offenders, 

indigenous values, community punishments and community processes for determining how 

to punish and rehabilitate the offender and restore community harmony.
8
  However, though 

courts have adopted both the non-recognition and accommodation approaches, they have 

not recognised indigenous criminal law.  Thus, courts have not taken the view that, as soon 

as a community punishment was inflicted, it was as valid as a sentence handed down by the 

courts.  One reason for this may be the lack of analogy between sentences formulated by 

judges and those formulated by indigenous communities.  An even stronger reason is likely 

to be that the Crown is a party to every criminal case.  Furthermore, in common law 

jurisdictions, offenders are regarded as offending against the Crown.  Thus, treating 

                                                           
5
  See discussion in Chapter Two, section 2, supra. 

6
  Ibid. 

7
  This would appear to be at least part of the reason why marriages under indigenous law were not 

recognised by the courts in the early marriage cases in Australia and New Zealand, see discussion in 

Chapter Two, section 3, supra. 

8
  See discussion in Chapter Three, especially section 4, supra. 
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community sentences as equivalent to sentences imposed by the courts would almost 

certainly be regarded as an abdication of responsibility by the courts and a willingness to 

allow the Crown’s role to be usurped.  Nonetheless, courts have exercised considerable 

discretion in recognising the part that indigenous communities can play in punishing and 

rehabilitating offenders.  In Canada, courts have even sought the partnership of indigenous 

communities and, in Australia, courts have often taken into account measures to punish or 

rehabilitate offenders, undertaken by indigenous communities without judicial sanction.
9
 

 

The unique feature about land law is the emphasis on proof of occupation of land.  Thus, 

some courts have held that proof of occupation and use of land are sufficient to prove 

aboriginal title.  Some courts have regarded proof of indigenous land laws as relevant, or 

even essential, to proof of title, but they, too, have placed considerable emphasis on proof 

of occupation.  Thus, I have argued that, where courts have regarded aboriginal title as a 

right to occupy the land and have ignored the existence of indigenous land laws, the effect 

of their approach has been to accommodate indigenous law.  In other words, if indigenous 

communities could continue to use and occupy their land, they could continue to exercise 

their laws. 

 

The recognition approach in land law differs from that in family law.  The main difference 

is that indigenous land laws need not be analogous to common law or statutory equivalents.  

Thus, these and other factors relating to a particular area of law may affect the approach to 

recognition of indigenous law that the courts are likely to adopt.  They may also help to 

explain why the recognition and accommodation approaches differ slightly, depending on 

                                                           
9
  See discussion in Chapter Three, sections 4(2), 4(3) and 4(5), supra. 
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the area of law to which they apply. 

 

Differences between jurisdictions also have a bearing on the approach that courts are likely 

to adopt.  Many of the differences between the jurisdictions were highlighted throughout 

the thesis, but I shall refer briefly to a few of them here.  For instance, in New Zealand, the 

Treaty of Waitangi guaranteed to the Maori their land rights.  Although the Maori could not 

rely on the Treaty when claiming their land rights in the courts, the Treaty has received a 

measure of statutory recognition.  However, the existence of the Treaty has led to some 

confusion about the basis of Maori land rights.  Thus, it has not been clear, in much of the 

case law, whether land rights were dependent on the Treaty, as recognised by statute, or 

survived Britain’s assertion of sovereignty and were entitled to judicial recognition until 

surrendered by the Maori, or extinguished in some other way.  This issue was finally 

resolved in Attorney General v. Ngati Apa
10

  New Zealand is also unique among the three 

jurisdictions under consideration in that, from the very early years of colonisation, statutory 

provisions have governed Maori rights, including rights to land.  Finally, a land court was 

established in the 1860’s to convert Maori customary title into freehold title.  However, the 

existence of the land court and the statutory provisions dealing with Maori rights may have 

helped to create the impression, among some judges, that the common law could not 

recognise Maori laws, in the absence of statutory recognition. 

 

In the past couple of decades, however, New Zealand courts have reached some innovative 

decisions in the area of Maori rights and Maori laws.  Thus, as was seen in Chapter Two, 

the Court in one case acknowledged that the Treaty of Waitangi required partnership 

                                                           
10

  [2003] 3 N.Z.L.R. 643 (N.Z.C.A.).  See discussion in Chapter Four, section 5(3), supra. 
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between the Maori and settler populations.  Therefore, the Court accommodated an 

adoption according to Maori law, despite legislation providing that such adoptions were of 

no effect in New Zealand.
11

  In addition, regarding Maori rights, one case, Ngai Tahu Trust 

Board v. Director-General of Conservation,
12

 has even acknowledged a right of 

development.  If such a right gains general acceptance in New Zealand, it could make a 

significant impact on judicial recognition of Maori rights to use and develop natural 

resources. 

 

Thus, in the past, Maori rights were largely governed by statute.  However, in recent years, 

this has started to change and courts have taken an active role in developing the law in 

relation to Maori rights and in ensuring that those rights enjoy a measure of judicial 

protection. 

 

In Canada, for the most part, indigenous laws have not enjoyed statutory recognition.  

However, marriage in accordance with indigenous law enjoyed judicial recognition from as 

early as the 1860’s.
13

  Furthermore, the rationale used for recognising marriage in 

accordance with indigenous law, namely, that it remained in force until abolished by Act of 

Parliament, could be equally applicable to other areas of the law.
14

  Judges have also 

adopted this view in aboriginal title cases and the first to do so was Hall J. in the Supreme 

                                                           
11

  See Re Adoption of A, [1992] N.Z.F.L.R. 422.  For a discussion of this case, see Chapter Two, 

section 4(2), supra. 

12
  [1995] 3 N.Z.L.R. 553.  For a discussion of the case, see Chapter Six, section 5, supra. 

13
  See Connolly v. Woolrich, (1867) 17 R.J.R.Q. 75 (Que. S.C.).  For a discussion of this case, see 

Chapter Two, section 2, supra. 

14
  See Connolly v. Woolrich, supra n.13, at 138. 
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Court of Canada’s decision in Calder v. British Columbia in 1973.
15

  However, by that 

date, land rights had already enjoyed a measure of recognition for over two centuries.
16

  

From 1982, aboriginal rights, including aboriginal title, also enjoyed constitutional 

protection.
17

  On the other hand, until very recently, indigenous criminal law has been 

largely ignored.  This has started to change, particularly with the sentencing circle cases.  In 

those cases, the courts have sought a partnership with indigenous communities, in dealing 

with offenders.  They have also sought to develop an approach that contains features of the 

common and statute law, as well as aspects of indigenous laws and values.
18

  Efforts to 

develop the law in such a way that both the traditions of the common law and of indigenous 

communities are reflected can also be discerned in Lamer C.J.’s judgment in 

Delgamuukw.
19

  Thus, Canadian courts have developed the law with regard to judicial 

recognition of aspects of indigenous law to a far greater extent and have had far more 

latitude for doing so than their New Zealand counterparts.  There is also some evidence of 

the Canadian courts seeking to develop the law in such a way that the traditions of both the 

common law and indigenous cultures can be reflected.  This approach may have the 

advantage of reflecting the best of several legal traditions.  However, it gives the courts 

control over which aspects of the indigenous law to recognise and could result in 

indigenous communities losing some control over the development of their own law.  

                                                           
15

  (1973) 34 D.L.R. (3d) 145 (Can. S.C.), at 168.  For a discussion of this case, see Chapter Four, 

section 4(2), supra. 

16
  See The Royal Proclamation of October 7, 1763, in R.S.C. 1985, App. II, No.1. 

17
  Schedule B to the Canada Act, 1982, (U.K.), c.11.  Section 35(1) provides: “The existing 

aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and 

affirmed.” 

18
  See supra n.3 and accompanying text. 

19
  Supra n.1.  For a discussion of this approach in this case, see Chapter Five, section 7, supra. 
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Nonetheless, the attempt to develop an approach that reflects both common law and 

indigenous traditions is a recent phenomenon.  It will be interesting to see whether this 

trend continues and, if so, how it develops in future cases. 

 

In Australia, indigenous rights, including land rights, did not enjoy any legislative or 

executive recognition in the early years of settlement.  Native title has enjoyed judicial 

recognition for less than two decades.  However, one area in which indigenous law has 

been accommodated far more in Australia than in the other jurisdictions has been in 

criminal law.  Despite the early decision of R. v. Murrell,
20

courts did not readily accept that 

indigenous people should be subject to common and statute law for crimes against each 

other.  Though the decision in R. v. Murrell eventually gained acceptance, courts, 

particularly in the Northern Territory, have shown and continue to show awareness of the 

continuing operation of indigenous law, including community punishments.  It is not 

possible to offer a clear explanation of the approach of many Australian courts in this area, 

or to explain why they have gone further than the courts in Canada and New Zealand in 

criminal law.  However, it is clearly the case that they have gone even further than the 

Canadian judges in the sentencing circle cases because they have taken into account 

community punishments and measures to rehabilitate offenders, undertaken without the 

sanction of the courts.  While in Canada, even in the innovative sentencing circle cases, the 

courts have retained ultimate control.
21

 

 

It is not always possible to explain differences of approach between the jurisdictions.  Some 

                                                           
20

  (1836) 1 Legge 72.  See discussion in Chapter Three, section 3, supra. 

21
  See discussion in Chapter Three, sections (4)(2), 4(5) and 6, supra. 
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are clearly due to historical differences, or may be traced to legislative provisions or 

executive instruments.  Some differences may be due to a rationale developed in one 

jurisdiction, but not in the others.  However, some differences of approach, whether 

between jurisdictions, or between different areas of the law, cannot be clearly explained.  

This may be due to anomalies and inconsistencies.  It may be due to the courts failing to 

develop a clear rationale to explain their approach.  However, it may be due to relevant 

social, cultural, historical or other factors.  Nonetheless, both the areas of law themselves 

and differences between the jurisdictions have clearly had an impact on determining which 

of the three approaches the courts have adopted in dealing with indigenous law.  One 

question that remains to be considered is why it is important to examine how courts have 

responded when confronted with indigenous law.  Other related questions are why the 

different approaches to the recognition of indigenous law and the circumstances in which 

they are likely to be used need to be identified.  Firstly, the thesis has revealed that common 

law interactions with indigenous law, though perhaps not entirely consistent and free from 

anomaly, have a measure of certainty.  It is possible to categorise the approaches adopted 

by the courts and demonstrate a degree of consistency in their use. 

 

Secondly, the thesis has shown that the approach adopted by the courts in a given case and 

judicial perceptions about the relationship between the common law and indigenous law 

have a bearing on the capacity of the courts to recognise or accommodate changes to 

indigenous law.
22

  The capacity of the common law to recognise or accommodate changes 

to indigenous law is an important issue.  If change can be recognised or accommodated, 

this may suggest that the common law would treat indigenous law as a dynamic body of 

                                                           
22

  See discussion in Chapter Six, supra. 
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law.  If not, this may suggest that the common law would regard indigenous law as merely 

comprising a few surviving laws, largely frozen in an earlier time.  Thus, the judicial 

approach to the recognition of indigenous law and judicial perceptions about its relationship 

with the common law may have a bearing on other issues relevant to the interaction of the 

common law and indigenous law. 

 

Thirdly, however, it matters how courts respond to indigenous law because of the impact on 

people's lives, particularly the lives of indigenous communities.  The sense of frustration 

and powerlessness that a community must endure when its respected laws are either barely 

acknowledged, or completely disregarded, can only be imagined.  Where communities 

work hard to rehabilitate a member who has offended, only to find that their efforts are 

dismissed and their hard work undermined, merely because their methods of dealing with 

offenders are not properly understood, must result in perplexity, anger and resentment at 

such high handed interference.  Where the very existence of indigenous laws is denied, or 

the laws are regarded as unworthy of recognition, the suffering, perhaps even the sense of 

hopelessness, of indigenous communities must be acute. 

 

The suffering that may ensue where settlers refuse to recognise the laws of indigenous 

communities, or where recognition of those laws is by no means certain, is most poignantly 

illustrated by the sad plight of Suzanne Connolly.  Of course, Suzanne lived almost two 

centuries ago, in a historical and social context that differs in many respects from that in 

twenty-first century Canada.  The precise facts of her case are unlikely to occur today.  

However, the sense of powerlessness, of having herself and her laws set at naught by an 

alien society that did not understand, would, presumably, be similar to the feelings of any 
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person or community whose laws were treated in this way.  In Suzanne’s story, justice was 

eventually done.  Her eldest son came forward to claim his share of the inheritance, as the 

legitimate son of William and Suzanne Connolly.
23

  The marriage of his parents was 

declared valid
24

 and he and his brothers and sisters were stated to be the legitimate 

offspring of William and Suzanne Connolly.
25

  His claim to a share of the inheritance was 

upheld
26

 and Suzanne was vindicated.
27

  Sadly, however, this all came too late for Suzanne.  

She had died some years earlier, in a convent at Red River, far from Montreal and far from 

her native home in North-West Canada.  She died alone, regarded by society as a discarded 

mistress, subsisting, in the last years of her life, on a meagre allowance, provided out of the 

charity of Julia Woolrich.
28

 

 

The story illustrates the distress and even tragedy that may arise when indigenous laws are 

not recognised, or where recognition of those laws is by no means certain.  Yet, this thesis 

has illustrated that although, on occasion, indigenous laws have been ignored or treated 

with disrespect, in many instances, they have been recognised or, at least, taken into 

account.  Indeed, courts have even been prepared to be creative and innovative in finding 

ways of giving a measure of effect to indigenous laws.  I may not have found the “golden 

                                                           
23

  See Connolly v. Woolrich, supra n.13. 

24
  Ibid., 143-8. 

25
  Ibid., 146-8. 

26
  Ibid., 155-6. 

27
  Ibid., esp. 148. 

28
  Ibid., 144. 



523 
 

thread” to which McLachlin J. referred.29  However, I have found that judicial approaches 

to indigenous law do not consist of a bundle of loose ends.  Though the thesis has not been 

able to identify a single, golden thread, it has identified a few clear strands.  The strands 

may have weak points and may be a little frayed in some places.  Doubtless, there is room 

for improvement.   Though courts have, on occasion, shown creativity and innovation, 

common law interactions with indigenous law need more thought, more consideration, and, 

in some aspects, a clearer rationale.  If reconciliation between indigenous and non-

indigenous peoples is an important goal and greater partnership is sought, then greater 

recognition and respect should be shown to indigenous laws and values.  Nonetheless, 

common law interactions with indigenous law are not completely chaotic.  I hope that the 

thesis has demonstrated that there is a measure of certainty, on which courts can build.  

Indeed, my hope is that this thesis, though it may not have found the “golden thread”, will 

have increased the understanding of common law interactions with indigenous law. 

                                                           
29

  See R. v. Van der Peet, (1996) 137 D.L.R. (4th) 289 (Can. S.C.), at 378. 
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