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Abstract 

 

This thesis examines in detail the three major Vietnamese constitutional reforms of 1992, 

2001, and 2013. In doing so, it examines the core purposes of constitutional changes related 

to the political legitimacy of the Party-State and investigates the factors that support or hinder 

the transition of the Vietnamese socialist constitution to liberal democratic constitutionalism. 

It does so by looking at Vietnamese history, culture, the circumstances of the emergence of 

each constitutional reform in the larger context of the crisis of the political legitimacy of the 

Party-State, the changes in the Vietnamese Communist Party’s policies, the procedure of 

drafting each constitution, and the aims and the substance of these changes. This study 

contributes to the ongoing discussion on constitutional transition in socialist regimes in two 

important ways. First, is represents the first comprehensive examination of all the major 

Vietnamese constitutional reforms. Second, it draws on not only international academic 

scholarship but importantly original Vietnamese sources, ranging from secondary literature of 

Vietnamese scholars, to original Party and State documents, particularly National Assembly 

deputies’ speeches, and Vietnamese media and blogs. The finding of the thesis is that there 

were three major factors that had a significant influence in the Vietnamese constitutional 

reforms of 1992, 2001 and 2013, namely, the Vietnamese Communist Party; state agencies 

and officials; and political and legal culture, such as village culture, Confucianism, 

colonialism, and socialism. The Party, state agencies and officials were the main factors that 

hindered these constitutional reforms, mainly because the Party-State introduced these 

reforms as a part of the ongoing negotiation with the people to retain the Party hegemony.   
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Chapter 1: Introduction 

 

Introduction 

The last decade of the twentieth century experienced the disillusionment with 

communism in the former Union of Soviet Socialist Republics (USSR) and 

eventually its abandonment. As part of a snowball effect, this radical change also 

came to pass in Eastern and Central Europe and many other parts of the world, 

resulting in ‘shock-therapy’ of the economy and politics of many affected nations. In 

contrast, the transition of some other socialist countries took on mostly an economic 

characteristic, gradually changing politics whilst still maintaining the leadership of 

the Communist Party in society. Vietnam is such a case.  

In 1986, the Vietnamese Communist Party (VCP) initiated its renewal policy 

(Đổi Mới) in the economy. Together with economic renovation, under the leadership 

of the VCP, the National Assembly (NA) implemented three constitutional reforms. 

The first constitutional reform took place in 1992 with some new content towards 

liberal democratic constitutionalism such as recognising the market economy; 

accepting the separation between the leadership of the Party and state management; 

establishing a state governing society by law, and guaranteeing human rights. The 

second constitutional reform in 2001 enshrined the new term socialist ‘rule of law’ in 

order to have the coordination and distribution of state powers, enhancing the right to 

popular sovereignty of the people in the organisation and operation of the state 

apparatus, improving the operation of representative bodies, and preventing 

corruption. The third constitutional reform in 2013 aims to enhance the socialist ‘rule 

of law’ by adding ‘checks’ between different branches of state powers and 

acknowledging direct democracy, consolidating the market economy, and providing 

a stronger commitment to protect human rights. To understand the constitutional 

efficacy in these reforms, this thesis examines the factors that support or hinder the 

transition of the Vietnamese socialist Constitution to liberal democratic 



2 

 

constitutionalism, particularly testing the hypothesis that three main factors influence 

this process: the VCP, state institutions and officials, and cultural factors.  

This thesis examines the puzzle in each constitutional reform. Legally, under 

the Party leadership, the NA has accepted liberalisation in the 1992, 2001, and 2013 

constitutional reforms. However, through practical evaluation, the thesis confirms 

that the successes of these constitutional reforms are limited. The major factors that 

hinder this transition are the Party and state agencies and officials, alongside with the 

influence of legal and political culture. Why has Vietnam taken up constitutional 

reform but has not totally implemented it? This is the core question we need to 

answer to understand the nature of the three constitutional reforms in Vietnam. To 

explain this puzzle, the thesis describes the nature of each constitutional reform and 

evaluates the factors that support and hinder the transition of the Vietnamese 

constitution to liberal democratic constitutionalism. In addition, it examines in 

particular the question of the political legitimacy of the Party-State in favouring, and 

hindering these constitutional reforms.  

 

The aims, questions and the literature review 

The aims of this thesis are to examine the factors that support or hinder Vietnamese 

socialist constitutions in transition to liberal democratic constitutionalism. 

Specifically, it examines whether and how the VCP, state agencies and officials, and 

cultural factors supported or impeded the implementation of the three major 

constitutional reforms in 1992, 2001, and 2013. This study is situated in the larger 

content of the scholarly debates on the transition of each of the socialist constitutions 

to liberal democratic constitutionalism and the factors that support or hinder this 

transition in the world, as well as in the Asian region, with particular attention given 

to the case of China, and specifically in this context, the debates of international and 

Vietnamese scholars about the Vietnamese constitutions.  

The core research question that drives the thesis is:  
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What factors help or hinder the transition of the Vietnamese Constitution from 

socialist to modern liberal democratic constitutionalism? 

From the literature review, this question has been divided into the following 

components for empirical inspection:   

1. How do cultural factors support or prevent the Vietnamese constitutions in 

transition to liberal democratic constitutionalism? 

2. How does the VCP help or limit the adoption of liberal democratic 

constitutionalism in Vietnam? 

3. In what ways do institutional limitations and state officials encourage or 

hinder the application of liberal democratic constitutionalism in Vietnam? 

As we will see, the literature provides the foundation for formulating the 

research questions and the theoretical basis for the research. The scholarship on 

socialist constitutions in transition to liberal democratic constitutionalism in the 

world confirms that five variables influence this transition: international factors, 

economic and cultural factors, political parties, and state agencies and officials in a 

given country. However, in the Asian region, and in particular in the case of China, 

we can see that three factors predominate: the communist Party, state agencies and 

officials, and cultural factors.  

 

The importance of the research question 

The scholarship that addresses the core research question of the factors that support 

or hinder the transition of socialist constitution to liberal democratic 

constitutionalism in Vietnam is limited.  

First, the scholarship on factors that support or hinder socialist constitutions in 

transition to liberal democratic constitutions in post-communist countries mostly 
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focuses on European, African and Latin American countries. Academics have not 

paid enough attention to the transition of socialist countries in the Asian region.  

Second, in turning to the Asian region, the scholarship tends to focus 

predominantly on China, and not on Vietnam. As Gillespie and Nicholson (2004, p. 

1) observe, ‘Asian socialist legal transformation is most often considered from a 

Chinese perspective. Occasionally analysis of Vietnamese socialist legal change is 

also undertaken’. Vietnam’s constitutional transition has not received the scholarly 

attention in English it deserves, other than extensive scholarship focusing on the 

process of drafting the 2013 Constitution, although Vietnam features socialist 

constitutions in transition to liberal democratic constitutionalism as does China and 

many post-communist countries. There is no comprehensive study about the factors 

that support or hinder the transition of the Vietnamese socialist constitutions to 

liberal democratic constitutionalism in English, and Vietnamese academia, for 

political reasons, has not undertaken such a comprehensive review in Vietnamese.  

Finally, in the case of Vietnam, the scholarship is divided between 

international and Vietnamese scholars whose research is written in English and 

Vietnamese scholars whose studies are written in Vietnamese in their analyses of the 

transition of the Vietnamese socialist constitution to liberal democratic 

constitutionalism. International scholars, who have not directly experienced the 

Vietnamese cultural, political, and social contexts and are not limited by any political 

restrictions, tend to focus on the connection between the theory and practice of 

politics with the application of democracy in Vietnam in relation to the dominance of 

the Party leadership; human rights violations of the Party and state agencies through 

their repression of the dissidents who challenge the hegemony of the VCP; rhetorical 

democracy in Vietnam; the lack of judicial independence from the VCP; and 

corruption. In addition, international scholarship does not give a comprehensive 

description and analysis of all three Vietnamese constitutional reforms of 1992, 

2001, and 2013. International scholars do not provide a full examination of all factors 

that support or hinder the three Vietnamese constitutional reforms nor has there been 

significant engagement with Vietnamese scholars. Vietnamese scholars with their 

research written in English, to some degree refer to the role of the VCP, the state, 
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public voice, and dissidents in the process of amending the constitution, particularly 

the 2013 Constitution, as well as Confucian constitutionalism, and problems of 

implementing human rights and judicial independence in Vietnam. However, those 

studies do not systematically provide full information about the three constitutional 

reforms that have taken place in Vietnam. In addition, their factors, with practical 

facts supporting or hindering these three constitutional reforms do not provide 

complete detail nor a full answer.  

In contrast, Vietnamese scholars, those that are inside the country and have 

publication in Vietnamese in Vietnamese journals or books, have a propensity for 

accepting the leading role of the VCP and avoiding any sensitive issues related to 

Party hegemony and the violations of human rights, focusing only on the nature of a 

constitution, the process of constitution making, the content of the constitutions, and 

constitutional enforcement under the influence of a Western framework of liberal 

democratic constitutionalism. Related to constitutional implementation, Vietnamese 

scholars, many of them under the influence of socialism, only analyse the theoretical 

limitations of the Vietnamese Constitution in relation to democracy; the role of the 

Party; the coordination, distribution and checks between different state branches; the 

operation of state agencies; the market economy; and the guarantee of human rights 

in the legal system. Therefore, there is a need for research that tests and evaluates 

impartially the opinions of international and domestic scholars on the factors that 

support or hinder the transition of the Vietnamese Constitution from socialist to 

liberal democratic constitutionalism. 

 

Contribution 

This thesis contributes to the theory of constitutionalism and its application by 

making three contributions. The first contribution gives an insight into the 

development of constitutionalism in Vietnam with a comprehensive description of 

the Vietnamese constitutional reforms in the years of 1992, 2001, and 2013 after the 

VCP initiated the economic reform in 1986. The thesis includes the circumstances, 
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the drafting, the aims, the content of those constitutions, the dilemmas of 

constitutional reforms, and their connection with the political legitimacy of the Party-

State. The second important contribution of this thesis is that it uses extensive 

primary Vietnamese documents that are in Vietnamese and have not been translated 

or examined by international scholars, as well as international scholarship discussion 

on the transition of the Vietnamese Constitution to liberal democratic 

constitutionalism. Finally, the thesis focuses on testing the extent to which the three 

factors — the VCP, state agencies and officials, and cultural factors — have an 

influence on the transition of the socialist Vietnamese Constitution to liberal 

democratic constitutionalism. Drawing on the case of Vietnam, the thesis seeks to 

enhance the scholarship on the factors that support or hinder the transition of socialist 

constitutions to liberal democratic constitutionalism, especially in authoritarian 

regimes. 

 

Methodology 

This section addresses the methods that are used in the process of gathering data for 

the thesis. The most important factor is to adopt the most suitable means to conduct 

the research and resolve the research questions. In this thesis, I examine the factors 

affecting the transition of the Vietnamese socialist Constitution to liberal democratic 

constitutionalism in its constitutional reforms of 1992, 2001 and 2013. As mentioned 

above, the aim of this thesis is to gain a deeper understanding of the efficacy of these 

constitutional reforms. The research methodology needs to offer a reliable and 

comprehensive way to address the research questions. To gain understanding of these 

reforms, we need to know the following:  

1. What were the circumstances of these reforms? Who introduced the 

reforms? What was the content of the reforms? What did they want to achieve, and 

why?  

2. Did these reforms have their intended effect? Did they succeed by their own 

standards?  
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3. If yes, what helped, if not, what hindered them?  

Such questions require an in-depth analysis, and a qualitative approach gives 

the thesis’s data the required richness and texture. According to Neuman (2000, p. 

22) qualitative methods ‘are more concerned about issues of the richness, texture, 

and feeling of raw data because their inductive approach emphasises developing 

insights and generalisations out of data collected’. As a result, qualitative methods 

are useful in this case. Quantitative methods would not be useful in these 

circumstances as quantitative researchers ‘are more concerned about issues of design, 

measurement, and sampling’; and ‘emphasise precisely measuring variables and 

testing hypotheses that are linked to general causal explanation’ (Neuman, 2000, p. 

122). In addition, ‘if quantification produces precision, it does not necessarily 

encourage accuracy, since inventing quantitative indexes that do not relate closely to 

the concepts or events that we purport to measure can lead to serious measurement 

error and problems of causal inference’ (King, Keohane, & Verba, 1994, p. 44). 

Thus, quantitative methods cannot give the thesis the comprehensive knowledge it 

requires as they tend to ignore contextual variables. This is in contrast to qualitative 

methods. To accomplish the target objectives, I used case study and process-tracing 

methods. According to George and Bennett (2005, p. 17): 

We define a case as an instance of a class of events. The term ‘class of events’ refers 

here to a phenomenon of scientific interest, such as revolutions, types of governmental 

regimes, kinds of economic systems, or personality types that the investigator chooses 

to study with the aim of developing theory. 

For Gerring (2004, p. 342), the case study is defined as ‘an intensive study of a single 

unit for the purpose of understanding a large class of (similar) unit’. Expressly, ‘case 

studies allow a researcher to achieve high levels of conceptual validity, or to identify 

and measure the indicators that best represent the theoretical concepts the researcher 

intends to measure’ (George & Bennett, 2005, p. 19). The case study approach is 

therefore appropriate for a thick description and analysis of various dimensions of 

the genuine context. It allows us to build on and observe diverse triangles, which 

Gerring (2004, p. 342) calls ‘nested definitions’. Since the literature review cannot 

reflect all factors affecting the transition of constitutions from socialist to modern 

liberal democratic constitutionalism in all of the region, an inductive approach is 
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necessary to gather as much evidence as possible in a specific case to test the 

hypothesis of the impact of cultural factors, the Party, and state institutions and 

officials’ influence on the transition of the constitutions from socialist to liberal 

democratic constitutionalism and provide a conclusion for this study.   

Using a thick description, analysis and process-tracing, my study aims to 

identify the factors related to constitutional efficacy in a selected case. ‘The process-

tracing method attempts to identify the intervening causal process — the causal chain 

and causal mechanism — between an independent variable (or variables) and the 

outcome of the dependent variable’ (George & Bennett, 2005, p. 206). It is suitable 

for both ‘theory development and theory testing’ and is a ‘useful method for 

generating and analysing data on causal mechanisms’ (George & Bennett, 2005, p. 

223). So, it is appropriate for this study to have a comprehensive description of the 

aims and content of each constitutional reform and to have a thick analysis of 

intervening factors affecting constitutional implementation in the transition of the 

Vietnamese socialist constitution to liberal democratic constitutionalism. 

This thesis has taken the opportunity to undertake multiple analyses and 

conceptualise observations within the single case of Vietnam. The leading reason for 

selecting the study area is that first, Vietnam has a socialist Constitution and under 

the influence of the collapse of the communist system and a mainstreaming of 

Western democratic liberal constitutionalism in the world, Vietnam has been moving 

towards liberal democratic constitutionalism. This process is reflected in the three 

constitutional reforms of 1992, 2001, and 2013 and is supported and challenged by 

various factors in accordance with the Vietnamese context. Thus, Vietnam is a really 

practical case for testing the literature review of factors affecting the transition of 

constitutions from socialist to liberal democratic constitutionalism. Second, there is a 

dearth of scholarship on the progress of constitutional transition in the Asian area 

with the exception of China. Vietnam, a country in constitutional transition in this 

region, is a suitable case study. Third, along with the increasing study in 

constitutions, there is also a dearth of international or Vietnamese scholarship 

publication in English about the change of the Vietnamese Constitution in general 

and, in particular, on the factors which encourage or undermine constitutional 
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efficacy in the three Vietnamese constitutional reforms of 1992, 2002 and 2013. 

Finally, Vietnam is similar to China in some respects, as they are neighbours in the 

Asian area and under the influence of Confucianism; they remain single-party 

countries; they have strongly liberalised the economy with the establishment of the 

market economy, but have only made general changes in politics. Therefore, because 

the Chinese constitutional transition receives many scholarly debates in English, it is 

reasonable for this thesis to choose the case of Vietnam to determine the extent to 

which it is similar to China regarding how the Communist Party, state agencies and 

officials, and political and legal culture help or hinder the transition of socialist 

constitutions to liberal democratic constitutionalism in single-party countries. As a 

result, choosing Vietnam as a case study helps to reach the objectives of this 

research. 

In terms of data collection, a number of sources were consulted. Related 

literature was collected from a range of international and Vietnamese books, journal 

articles, and electronic sources which provided detail about different theories, 

analysis, context and opinions of constitutions, socialist constitutions, 

constitutionalism, rule of law and the transition of constitutions from socialist to 

liberal democratic constitutionalism in the world, in the Asian region, and in 

Vietnam. In addition, to grasp comprehensively the practical application of 

Vietnamese constitutional reforms in 1992, 2001, and 2013, there was a need to 

understand the circumstances, the persons who introduced these constitutional 

reforms, the content, goals, achievements, and standards of these reforms, as well as 

the factors that hinder or encourage the reforms. For these reasons, the thesis has also 

drawn on archival documents. In the Vietnam context, to develop an understanding 

of the leading role of the VCP over the state and society, the thesis uses the VCP’s 

Constitution and documents because they express and reflect the current line of the 

Party on the transition of the Vietnamese Constitution to liberal democratic 

constitutionalism and the impact of the Party on this process. The research has also 

investigated the 1992 Constitution; the 2001 Revised Constitution; the 2013 

Constitution; laws, statutes, regulations and reports of state institutions to implement 

the constitutions; and original sources of information on each particular 
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constitutional reform in 1992, 2001, and 2013, all of which have provided invaluable 

facts relating to constitutional enforcement and constitutional efficacy in Vietnam. 

Furthermore, because the power of constitution making and supreme constitutional 

supervision in Vietnam belongs to the NA, the thesis mainly used parliamentary 

deputies’ speeches in the plenary sessions of the NA to reflect the evaluation of the 

NA and its deputies regarding constitutional efficacy. In addition, as NA deputies 

sometimes announced their opinions on a particular case through online newspapers, 

these sources were also utilised. Furthermore, because the 2013 constitutional reform 

took place just over three years ago, the sources from the secondary literature and 

NA deputies’ speeches are limited in this case, so the thesis has also drawn on online 

media in the discussion of constitutional implementation in Vietnam. Finally, to 

provide impartial research on the factors that support or hinder the journey of the 

Vietnamese socialist Constitution to liberal democratic constitutionalism, this thesis 

also examined public and dissident opinions expressed on online blogs. All these 

sources have provided invaluable data for the research. 

 

Research scope and limitations 

In this section, I specify the scope of the research and discuss its limitations. 

In terms of scope, the first point that needs to be clarified is that the study is 

about the factors that support or hinder the transition of Vietnamese socialist 

constitutions to liberal democratic constitutionalism. Vietnam has promulgated five 

constitutions; however, this research did not focus on evaluating all the Vietnamese 

constitutions. This thesis has only examined the constitutional reforms that took 

place after Vietnam initiated economic reforms in 1986, specifically the 1992, 2001, 

and 2013 constitutional reforms. These constitutional reforms have taken place under 

the influence of a domestic Vietnamese economic crisis, the collapse of communism 

in the world, and the demands of the Party to retain its hegemony. Following an 

international trend toward liberal democratic constitutionalism amongst previously 

socialist countries, Vietnam made constitutional changes consistent with this trend in 
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the years of 1992, 2001, and 2013, although still keeping the leadership of the VCP. 

This thesis considers the changes in these constitutional reforms.  

The second point about the scope is that the thesis evaluates the factors that 

support or hinder the transition of the Vietnamese socialist constitutions to liberal 

democratic constitutionalism. To examine those factors, the thesis focuses on the 

aims of each constitutional reform to evaluate its level of success in achieving the 

aims. From the achievements and limitations of each constitutional reform, the thesis 

points out the role that different factors have played on these constitutional reforms. 

These factors were placed in the Vietnamese context of single-Party regime and the 

Party-State introduced constitutional reforms to enhance its political legitimacy. 

The third point is that the thesis has investigated three factors that can help or 

impede the Vietnamese socialist Constitution in its transition to liberal democratic 

constitutionalism. The literature suggests that there are five factors: international, 

economic, cultural, dominant parties, and state agencies and officials that support 

and hinder the transition of socialist constitution to liberal democratic 

constitutionalism. However, I did not examine all these factors, but followed the case 

of China and focused on those factors in Vietnam that have been identified as similar 

to China. I therefore only tested the influence of the VCP, state agencies and 

officials, and cultural factors on the transition of the Vietnamese socialist 

constitution to liberal democratic constitutionalism.  

The fourth point should be clearly made that this thesis is an interdisciplinary 

work of legal and political sciences. As analysed in Chapter 2, a constitution can be 

approached from the dual dimensions of legal and political viewpoints (Duchacek, 

1973; Grimm, 2012; Hand, 2012). Constitutionalism can be understood in the 

condition of a constitution that restricts the arbitrary power and places limitation on 

state behaviours. Therefore, it is appropriate to place this thesis into a legal and 

political framework. From the legal dimension, this thesis offers the historical 

context of the emergence of each of the Vietnamese constitutions and constitutional 

reforms, and its implementation based on its content. However, the transition of the 

Vietnamese constitutions leaning towards liberal democratic constitutionalism in 
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Vietnam has taken root in the Vietnam cultural and political-legal environment, 

which involves the different interests of different forces in society such as the VCP, 

the State, dissidents, and the general public. The political dimension offers the 

explanation of how constitutional reforms have been formed, encouraged or hindered 

by different political actors such as the VCP, the State and the public. This places the 

thesis into the combination of legal and political study that could provide the best 

resolution of the research questions. 

The last point focuses on the clarification of cultural factors elaborated upon in 

the thesis. Culture was not examined in a general sense, but only in those aspects that 

influenced the transition of the Vietnamese socialist Constitution to liberal 

democratic constitutionalism. As the definition of a constitution considers both legal 

and political aspects, the transition of a socialist constitution to liberal democratic 

constitutionalism involves political and legal processes, incidents and beliefs. This 

thesis examines the extent to which the political and legal culture can either support 

or hinder the transition of the Vietnamese socialist Constitution to liberal democratic 

constitutionalism. 

The limitation of this research comes from the extent of accessibility of 

original sources. As noted above, this thesis mainly deploys sources of information 

from secondary literature, the Party and state agencies’ documents, online news and 

blogs, and significantly, NA deputies’ speeches. Therefore, the thesis might not give 

a comprehensive analysis of the implementation of the Vietnamese constitutions 

from all viewpoints. Based on these sources, particularly the empirical ones from 

state agencies, online news and blogs, this thesis might be biased in terms of not 

being able to fully evaluate the influence of cultural factors on the transition of the 

Vietnamese socialist constitutions to liberal democratic constitutionalism, 

particularly in the 2013 constitutional reform discussed in Chapter 6. Second, given 

the word count restrictions, the thesis could not cover every single case, both legal 

and political, that could have potentially provided examples that would have further 

clarified the notion of constitutional implementation in Vietnam. Finally, given the 

limitation of time, this thesis only examined the 2013 constitutional reform based on 
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sources up until March 2017. As a result, it did not address subsequent sources that 

might shed more light on my argument.  

 

Structure of the thesis 

The thesis consists of seven chapters. In this introductory chapter, I have provided 

an overview of the research as well as the aims and research questions; the 

importance of the research questions; and the methodology. This chapter has also 

offered a brief literature review, a description of the contributions, and discussed the 

scope and limitations of the research. Finally, it will give an overview of the chapters 

of the thesis, its findings and future directions. 

Chapter 2 reviews four main features of the literature on the transition from 

socialist constitution to liberal democratic constitutionalism. The first component 

relates to the core concept of liberal democratic constitutionalism consisting of a 

definition of constitution, liberal democratic constitutionalism and the rule of law; 

and the basis of socialist constitutions. The second component refers to the definition 

of political and legal culture. The third component inspects the factors that support or 

hinder socialist constitutions in transition to liberal democracy in the world and in the 

Asian region, with reference to the particular case of China. This part shows that 

according to the scholarship, in Europe, America and Africa, there are five factors 

(international, economic and cultural factors, the parties, and state agencies and 

officials) that support or hinder this transition, while in Asia, specifically in China, 

those factors are only three: the Chinese Communist Party (CCP), state agencies and 

officials, and cultural factors. The third component also gives an explanation for the 

reasons why an authoritarian regime such as China introduced and supported 

constitutional reforms but also hindered these reforms based on the theory of the 

political legitimacy. The last component takes up the discussion of international and 

domestic scholarship on the Vietnamese constitutions, which in turn raises the need 

to evaluate those factors that support or hinder the transition of Vietnamese 
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constitutions to liberal democratic constitutions, with insights gained from the 

literature on Asian constitutional transition. 

Chapter 3 introduces the research context that covers the history, the 

Vietnamese political and legal culture, and socialism, particularly the political 

legitimacy of the Party-State in connection to the constitutional reform in Vietnam; 

and the development of the Vietnamese constitutions. In the first section, this chapter 

emphasises the struggles of the Vietnamese people against Chinese invaders in the 

imperial period, the struggles against French colonists and in modern history under 

the leadership of the VCP, the United States, and the Ngo Dinh Diem to gain 

independence and unification for Vietnam. This legitimised the leadership of the 

VCP in the modern history of Vietnam and resulted in the development of the 

Vietnamese socialist state. The section then provides an overview of Vietnamese 

political and legal culture, influenced as it is by with village culture, Confucianism, 

and colonialism. This section also looks at socialism and the political legitimacy in 

relation to each constitutional change in Vietnam before and after the collapse of the 

communism all over the world. The second section of this chapter gives a brief 

overview of the development of the Vietnamese constitutions since Vietnam declared 

its independence to the present. In this section, the emergence of the 1946, 1959, 

1980 constitutions and how it relates to the political legitimacy of the Party-State, the 

content of these constitutions are examined in detail. As the political legitimacy of 

the VCP-State in the 1992, 2001, and 2013 constitutional reforms will be discussed 

in detail in chapters 4, 5, and 6, this section only gives a general view on the changes 

of the Vietnamese constitutions after the collapse of communism in the USSR. 

Chapter 4 focuses on the 1992 constitutional reform and goes on to evaluate 

this reform. Based on the original Party and state agencies’ documents, and 

secondary literature, it provides a detailed description of the crisis of the political 

legitimacy of the VCP-State leading to the changes of the VCP policies and 

emergence of the 1992 Constitution. Faced with a crisis of political legitimacy, the 

Party-State introduced the 1992 constitutional reform as a part of the ongoing 

negotiation with the people to retain the Party hegemony. It also refers to the 

procedure of drafting and enacting, the contents and the four aims of the 1992 
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Constitution: building a market economy; separating the Party leadership and state 

management; building a state governing society by laws; and finally guaranteeing 

human rights. To evaluate the 1992 constitutional reform, this chapter examines the 

puzzle of the 1992 constitutional reform. For the purpose of its political legitimacy, 

the VCP-State introduced the 1992 constitutional reform as a part of the ongoing 

negotiation with the people to retain the Party hegemony. Consequently, the 1992 

constitutional reform has some inherent tensions. These tensions are shown clearly in 

the evaluation of the implementation of this constitutional reform. Referring to 

evaluation, this chapter shows that while the 1992 constitutional reform succeeded to 

some degree in building a market economy, a state governing society by laws, and 

the recognition of human rights, there were more limitations than achievements; it 

concludes that the decisive factors supporting or hindering this reform were the VCP 

and state agencies and officials, while cultural factors added more obstacles to this 

transition. 

Chapter 5 presents and evaluates the 2001 constitutional reform. The first 

section describes the circumstances behind the Party policy and the emergence of the 

2001 constitutional reform. Based on the Party and state documents, and the 

secondary literature, this section refers to the crisis of the political legitimacy of the 

Party-State leading to the changes of the Party policies and the emergence of the 

2001 Constitution. Faced with its crisis of political legitimacy, the Party-State 

reformed the constitution as a part of the ongoing negotiation with the people to 

retain the Party hegemony. It also explains the aims, the changes and the drafting of 

the 2001 constitutional reform, which focused on building a ‘socialist rule of law 

state’ with the coordination and distribution of state powers; preventing corruption 

and finally guaranteeing the right to popular sovereignty of the people in the 

organisation and operation of the state apparatus, thus improving the quality of 

representative democracy. The second section shows how the political legitimacy of 

the Party-State has been a major reason for constitutional reform, but where the 

dominance of the VCP has made the implementation of the 2001 constitutional 

reform more difficult. This section also evaluates the successes and limitations of the 

2001 constitutional reform; it argues that success was very limited in building a 
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‘socialist rule of law’, whilst there were limitations in the achievement of all its 

objectives. This chapter found that the same factors as in the 1992 constitutional 

reform assisted and hindered the 2001 constitutional reform. 

Chapter 6 examines the recent Vietnamese constitutional reform of 2013. As 

with the previous chapter, the first section is based on Party and state documents and 

secondary literature, to examine the circumstances behind the Party policies and the 

emergence of the 2013 constitutional reform. It refers to the crisis of the political 

legitimacy of the Party-State leading to changes in the Party policies resulting in the 

emergence of the 2013 Constitution. Faced with challenges that threatened the Party-

State legitimacy, the Party-State introduced the reform as a part of the ongoing 

negotiation with the people to retain the Party hegemony. It also gives a description 

of the Party’s policies, the drafting and the three aims of the 2013 constitutional 

reforms. These aims are 1) to enhance the socialist rule of law state of, by and for the 

people by giving the checks between different agencies of state power and 

acknowledging direct democracy; 2) to improve the mechanism of the socialist-

oriented market economy; and 3) better guarantee human rights, the basic rights and 

duties of citizens. The second section argues that the 2013 constitutional reform was 

introduced as a part of the ongoing negotiation with the people to retain the Party 

hegemony. As a result, this constitutional reform bears some inherent tensions and 

makes the implementation of this reform more difficult. Based on state documents, 

the few available NA deputies’ speeches, blogs and mostly Vietnamese online news, 

this section also shows that the 2013 constitutional reform presents more limitations 

than successes as evident in all of its three aims, with the VCP and state agencies and 

officials being the main causes for this outcome. 

Chapter 7 summarises the research context in Chapter 3, the findings reflected 

in the three constitutional reforms since 1992 to 2013 and future research directions. 

The first section of this chapter provides an overview of the Vietnamese historical 

context and the developments of its constitutions. The second section emphasises the 

fact that faced with the crisis of the political legitimacy of the Party-State, the 1992, 

2001, and 2013 constitutional reforms were introduced in Vietnam by the Party-State 

as a part of the ongoing negotiation with the people to retain the Party hegemony, not 
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for the liberalising or democratising of politics. As a result, each Vietnamese 

constitutional reform bears inside it tensions. These tensions were shown in the 

evaluation of each constitutional reform, with more limitations than successes. For 

those reasons, the Party, state agencies and officials, are the main factors that 

supported these reforms to some degree, but mainly hindered them, while 

Vietnamese political and legal culture contributed more obstacles to these 

constitutional reforms. This section also concludes that the theoretical and larger 

lessons provided by the Vietnamese case to the theory of the factors that support or 

hinder socialist constitutions in transition to liberal democratic constitutionalism. The 

chapter then identifies directions for future research. 

 

Overview of findings 

Before providing an overview of the thesis findings, I should make it clear that this 

thesis is faced with a puzzle. Practically and legally, the Party-State introduced and 

to some degree supported the constitutional reforms leaning towards liberal 

democratic constitutionalism. However, the Party and the state are also the main 

factors hindering this transition. This creates a puzzle in each constitutional reform, 

and problems for constitutional changes.   

To understand this puzzle, the thesis argues that the reason for the puzzle lies 

in the political legitimacy of the Party-State. After the collapse of communism in the 

USSR, to address the crisis of political legitimacy and faced with the failure of 

socialism to provide an appropriate answer for the development of Vietnam, the 

Party and the State have accepted some of the ideas of liberal democratic 

constitutionalism when introducing constitutional reforms. Seeking new ways of 

preserving its legitimacy, the VCP-State pushed legal reforms (first and foremost 

through the Vietnamese constitutions) as a part of the ongoing negotiation with the 

people, while trying to maintain Party hegemony, and stabilising the management of 

the state over society before being ‘for the people’. The search for the political 

legitimacy of the VCP-State while retaining hegemonic power of the VCP creates a 
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core tension or dynamic in Vietnamese constitutionalism. This search was not new, 

as noted in traditional Confucianism with Confucian deliberation, in which 

Confucianism places people at the foundation in order to ‘improve governance, 

enhance authority, and generate legitimacy’ (He, 2014, p. 71) for the ruler, before 

considering the ruler’s accountability to the people. In modern times, the Vietnamese 

Party and the state focus on constitutional reform to maintain the political legitimacy 

of the Party-State. As a result, the three constitutional reforms in 1992, 2001, and 

2013 in Vietnam bear in them the conflicts between the Party hegemony, socialist 

principles and liberal democratic values resulting in many limitations in the 

implementation of the constitutions. Those limitations mainly come from the VCP 

and the State because they introduced the three constitutional reforms as a part of 

ongoing negotiation with the people to retain its monopoly, not for liberalising and 

democratising the country. As a result, the Party-State failed to resolve tensions of 

the reform when trying to preserve the Party hegemony. 

In conclusion, the thesis examines the influence of the VCP, state agencies and 

officials, and cultural factors on the transition of the Vietnamese Constitution to 

liberal democratic constitutionalism. It is argued that these factors played an 

important role in shaping the implementation of the Vietnamese constitutions. 

Among those factors that hindered or supported the transition of the Vietnamese 

socialist constitution to liberal democratic constitutionalism in the three 

constitutional reforms of 1992, 2001 and 2013, this thesis confirms that the most 

decisive ones were the VCP, state agencies and officials. Whenever the Party 

initiated the reforms, the NA followed to institutionalise Party policies in the 1992, 

2001 and 2013 constitutional reforms, and other state agencies, and officials had to 

implement the content of each reform. It was expected that the Party and state 

agencies and officials were the main drivers in pushing the reforms and supporting 

the transition of the Vietnamese socialist constitution to liberal democratic 

constitutionalism. In fact, the Party, state agencies and officials supported this 

transition to some degree to 1) prevent domestic social and economic crisis and 

struggle, 2) prevent the snowball effect of the collapse of communism in the 1980s, 

3) facilitate the requirements of the market economy, and 4) as a response to the 
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globalisation trend. However, the utmost desire of the VCP-State was to keep the 

legitimacy of the Party leadership in a non-war period and to consolidate the 

hegemony of the VCP. The VCP and the state undertook reform by choosing a big 

leap towards a market economy (Chapter II, "Constitution," 1992; Art. 51, 

"Constitution," 2013), but coupled with a gradual change in politics while retaining 

socialist principles (Art. 4, 6, 12, "Constitution," 1992; Art. 2, 4, 6, 8, 14, 

"Constitution," 2013; Art. 2, 8, 75, NA, 2001a). Consequently, the Party, followed by 

state agencies and officials, many of whom were incompetent and corrupt, were also 

the decisive factors hindering the transition of Vietnam socialist constitution to 

liberal democratic constitutionalism. They had to confront insurmountable issues 

inside their system: the wish for economic reforms, a workable and effective state 

apparatus, and the desire to keep society under the hegemony of the Party. This fact 

encouraged the Party and state agencies and officials and triggered the reforms, 

particularly the economic one, but also made them preclude further reforms that 

would take control out their hands, and challenge the Party leadership.  

In addition, political and legal culture contributed as obstacles to the 1992 and 

2001 constitutional reforms in Vietnam. Vietnamese political and legal culture was 

under the influence of an agrarian civilisation and a thousand years of conquest by 

different Chinese dynasties. This instilled Confucianism in Vietnamese 

contemporary society. Village culture, Confucianism combined with the influence of 

colonialism and socialist culture, instilled in the Vietnamese political and legal 

culture a respect of provincialism, and belief in collectivism — the state over 

individuals, and citizens, and duties of citizens rather than rights. However, this 

culture also respected social morality rather than the laws and village custom over 

laws, instilling in the citizen a distrust of the state, state officials and courts and laws. 

As a consequence, Vietnamese political and legal culture has contributed more 

obstacles to the transition from socialist constitution to liberal democratic 

constitutionalism. Due to the limitations on sources, the thesis does not draw definite 

conclusions on the influence of cultural factors on the 2013 constitutional reform. 

However, when looking at the political and legal culture that operates 

interpretatively, based on the evaluation of the 1992 and 2001 constitutional reforms, 
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this thesis indicates that the cultural factors tend to provide more obstacles to the 

implementation of the 2013 constitutional reform. 

The current constitution of Vietnam, the 2013 Constitution, has been in effect 

just over three years, so we need more time to clearly evaluate the influence of those 

factors on the implementation of the 2013 Constitution. However, it can be foreseen 

that if politics in Vietnam does not significantly change, the VCP will retain its 

hegemonic leadership over the state and society, and the country will continue its 

ideology of socialism with democratic centralism — and the unification of state 

power. Dissidents who challenge Party hegemony are still weak and suppressed, and 

it is not expected that many changes will take place in the near future of Vietnam in 

favour of liberal democratic constitutionalism. As a result, the transition of the 

Vietnamese Constitution to liberal democratic constitutionalism remains incomplete.  
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Chapter 2: Literature Review 

 

Introduction 

As noted in the Introduction, this thesis has two objectives. The initial one is to 

provide the first comprehensive examination of the changes in constitutionalism that 

have taken place in Vietnam, focusing on the major constitutional reforms of 1992, 

2001, and 2013. In examining the changes in constitutionalism, I explore those 

factors supporting or impeding the transition from a socialist to liberal democratic 

constitutionalism. The second is to draw on this detailed account to contribute to the 

larger debates regarding constitutional transition from socialist to liberal democratic 

constitutionalism in the Asian region, in order to see the extent to which these 

changes in constitutionalism are consistent with other such transition around the 

world.   

In this chapter, I provide a detailed review of the scholarship to show the need 

for a comprehensive review of Vietnamese constitutional changes that have taken 

place since 1992 in Vietnam. To do this, I first provide an overview of what I mean 

by certain core concepts, such as liberal-democratic constitutionalism, and contrast it 

with socialist constitutions, clarifying the definition of political and legal culture in 

my research. I then examine the general scholarship on the transition from socialist 

constitutions to liberal democratic constitutionalism by noting their focus on regions, 

the limited scholarship on such transition in Asia, with a particular focus on China, 

and the factors that are seen as important in promoting or limiting such transition. In 

this context, I explain why authoritarian regimes such as China undertake 

constitutional transition from socialist towards liberal democratic constitutionalism 

yet the CCP and the Chinese State hinder this transition, I do so by deploying the 

theory of political legitimacy that explains why the single-party regimes want to 

preserve the Party hegemony while introducing constitutional reforms. Next, I turn to 

Vietnam, noting the way Vietnamese and English scholarship focus on different 
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aspects of constitutional change, what the scholarship says about transition from 

socialist to liberal democratic constitutionalism, and importantly, the lack of any 

comprehensive account of the major changes in Vietnam. The chapter concludes by 

noting a) the need for a more comprehensive scholarship on the changing nature of 

the Vietnamese constitutions; b) the need to evaluate those factors that promote or 

limit shifts from socialist to liberal democratic constitutionalism, and c) the need to 

assess the extent to which the Vietnamese case study is consistent with insights 

gained from the literature on Asian constitutional transformations.  

 

Liberal democratic constitutionalism and socialist 

constitutions 

To outline and evaluate the factors that undermine or support the transition of 

socialist constitutions to liberal democratic constitutionalism, it is necessary to 

understand the core concepts of liberal democratic constitutionalism and those upon 

which socialist constitutions are based.  

There are different definitions of a constitution. A constitution can be 

approached from a legal or political standpoint (Duchacek, 1973; Grimm, 2012). 

According to Duchacek (1973, p. 9), from a legal aspect, a constitution is considered 

‘hierarchical; it ranges from the primary norm, the supreme law of the land’ while in 

a political sense, a constitution can be defined as ‘a macroscopic power map’. 

Connecting with the political definition, Sartori (1962, p. 860) states ‘Constitution 

means a frame of political society, organised through and by the law, for the purpose 

of restraining arbitrary power’. Modern constitutions serve at least three different 

purposes. The first purpose is symbolic, to clarify a nation’s goals and values, 

declare state legitimacy, and place aspirations for polity (Corwin, 1936; Elkins, 

Ginsburg, & Melton, 2009; Grimm, 2005; Murphy, 1993). The second aim is for the 

practical purpose of establishing a frame of, and rules for the organisation and 

function of state institutions (Blackshield & Williams, 2010; Dicey, 1959; Elkins et 

al., 2009; Jennings, 1943). Constitutions with this function are called ‘nominal 
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constitutions’ by Sartori (1962, p. 861). The third goal relates to a more normative 

function, where constitutions restrict the arbitrary power of and place limitation on 

state behaviours. This is called constitutionalism (Elkins et al., 2009; S. Holmes, 

2012; Sartori, 1962). 

What then is liberal democratic constitutionalism? Sartori (1995, p. 102) 

usefully distinguishes between democracy and liberalism, where democracy is 

recognised as ‘the notions of constitutional democracy and/or liberal 

constitutionalism’: 

‘Democracy’ is only a short-hand — and a misleading one at that — for an entity 

composed of two distinct elements: 1) freeing the people (liberalism) and 2) 

empowering the people (democracy). One could equally say that liberal democracy 

consists of 1) ‘demo-protection’, meaning the protection of a people from tyranny, 

and 2) ‘demo-power’, meaning the implementation of popular rule (Sartori, 1995, p. 

102). 

From this definition, the two important aspects of liberal democracy are ‘demo-

power’ and ‘demo-protection’. Similarly, according to S. Holmes (1994, p. 607), ‘A 

liberal-democratic constitution is not merely a preventative device. It is an 

instrument of government. It is a way of organising the state. It is a technique which 

makes it possible for a community, in some sense, to rule itself’. Agreeing with this 

opinion, Gönenç (2002, p. 12) argues that today constitutionalism is considered ‘an 

inseparable part of democratic regimes and defines it in such a way as to encompass 

both demo-protection and demo-power elements’. This ‘double-edged characteristic’ 

(Gönenç, 2002, p. 12) of constitutionalism accounts for what we call liberal 

democratic constitutionalism. In this sense, constitutionalism comprehends both 

democracy and liberalism. 

Turning now to the meaning of democracy, according to Diamond (1996, pp. 

23-24), democracy has the following features: real state power with elected officials; 

a constrained executive and an accountable government; a multi-party regime and 

contested elections; equal rights in using the language and culture of the people; free 

civil society; independent media; human rights, particularly civil rights; political 

equality under the law with the protection of an independent, impartial judiciary 
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whose decisions are enforced and respected by other state agencies; and the rule of 

law.  

Some scholars (Gönenç, 2002; Grimm, 2012; Yeh & Chang, 2011) suggest that 

constitutionalism includes the rule of law and the separation of state powers. Like 

constitutionalism, rule of law is a controversial theory. According to Peerenboom 

(2002, p. 2),  

At its most basic, rule of law refers to a system in which law is able to impose 

meaningful restraints on the state and individual members of the ruling elite. This 

concept is captured in rhetorically powerful if overly simplistic, notions of a 

government of laws, the supremacy of the law, and equality of all before the law.  

Peerenboom (2002) divides theories of rule of law into two types: ‘thin’ and ‘thick’. 

A ‘thin’ discourse emphasises the ‘formal or instrumental aspect of rule of law’, 

regardless of any political regime of which the legal system is a part. In this theory, 

laws are ‘general, public, prospective, clear, consistent, capable of being followed, 

stable, and enforced’. In contrast, the ‘thick’ version of liberal democratic 

conceptions of the rule of law includes ‘free market capitalism’, ‘multiparty 

democracy in which citizens may choose their representatives at all levels of 

government, and a liberal interpretation of human rights that gives priority to civil 

and political rights over economic, social, cultural, and collective or group rights’ 

(Peerenboom, 2002, p. 3). The thick version of the rule of laws is considered the 

liberal democratic version of the rule of law (Peerenboom, 2002).  

Having outlined our understanding of liberal democratic constitutionalism and 

of the rule of law, I now consider socialist constitutions. Orthodox socialist 

constitutions have significantly different features compared to liberal democratic 

constitutionalism. According to Osakwe (1977, p. 158), socialist constitutions are 

‘the supreme law of the land’ and also express ‘a major national program for the 

social-economic development of the state’. They are ‘seen first and foremost as a 

codification of the economic will and the political aspiration of the ruling class’, here 

the hegemonic communist party (Osakwe, 1977, p. 159). This characteristic explains 

why socialist constitutions change from time to time. Agreeing with Osakwe (1977), 

Hazard (1982, p. 297) explains that although existing with variations, the common 
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basis of a Marxist socialist constitution includes ‘a programmatic preamble setting 

goals, partisan class language, nationalisation of productive resources, declarations 

of the communist party as the ‘guide’, and emphasis upon economic rights’. These 

socialist constitutions always maintain the principles of Marxist-Leninist ideology; 

leadership by the working class with its vanguard, the communist party; and an 

abandonment of private ownership as the means of production while imposing state 

economic planning. Looking more closely in comparison with liberal democratic 

constitutionalism, for some scholars (Grimm, 2012; Ludwikowski, 1996), socialist 

constitutions are considered to be anti-liberal constitutions rejecting the rule of law, 

separation of powers, judicial review and human rights, and enshrining democratic 

dictatorship of workers and peasants. The communist party, vanguard of the working 

class, exercises power in accordance with a top-down principle of democratic 

centralism to control society. Socialist constitutions are also usually positioned in 

anti-capitalist economies. However, after the collapse of communism in the USSR, 

orthodox socialist constitutions have changed in their content towards a form of a 

‘Statist Socialist version’ rule of law according to Peerenboom (2002, p. 3). For 

Peerenboom (2002, p. 3), the Statist Socialist form 

means an increasingly market-based economy but one in which public ownership still 

plays a somewhat larger role than in other market economies; a nondemocratic system 

the Party plays a leading role; and an interpretation of rights that emphasises stability, 

collective rights over individual rights, and subsistence as the basic right rather than 

civil and political rights. 

In conclusion, constitutionalism in this study presumes democracy or liberal 

democracy and is also called liberal democratic constitutionalism. This liberal 

democratic constitutionalism tends to limit the arbitrary nature of state power and 

guarantees human rights. It also contrasts with orthodox socialist constitutions, 

which emphasise the hegemony of the communist party and reject market economy, 

the rule of law, and separation of state powers. Having understood the core concepts 

of liberal democratic constitutionalism and socialist constitutions, I now move to 

consider the definition of political and legal culture. 
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Political and legal culture 

This thesis examines the influence of political and legal culture on the transition of 

the Vietnamese socialist constitution to liberal democratic constitutionalism. It is, 

therefore, necessary to clarify the meaning of ‘political and legal culture’. Legal and 

political culture can be examined as a theory, a subject, and a method. In this thesis, 

to have a thorough understanding of the influence of cultural factors on the 

implementation of the constitutions in Vietnam, both legal and political culture are 

seen through a theoretical approach. They are chosen to include the indigenous 

context of religion, culture, history, language, and geography that can form the 

culture of each country and can influence the transition of socialist constitutions to 

liberal democratic constitutionalism.  

Culture, according to C. Geertz (1973, p. 89), culture ‘denotes an historically 

transmitted pattern of meanings embodied in symbols, a system of inherited 

conceptions expressed in symbolic forms by means of which men communicate, 

perpetuate, and develop their knowledge about and attitudes toward life’. However, 

this thesis looks at the constitutions and constitutionalism in association with the 

interaction of two facets - political and legal - hence it does not deploy the term 

‘culture’ in its general meaning, but rather examines the influence of legal and 

political culture on the transition of socialist constitutions to liberal democratic 

constitutionalism. Therefore, the following section seeks a definition relating to both 

political and legal culture. 

Political culture has been a focus of comparative politics (Pye, 1965). Pye 

(1965, p. 3) argues that we can find politics everywhere; however, ‘politics assumes its 

great dimensions only when its stage is the state and its powers’. Political culture has 

been defined based on sociological and anthropological works on culture (Almond & 

Powell, 1978; Pye, 1965; Verba, 1965). For Pye (1965, p. 8), it is a term that relates 

to ‘the understanding associated with such long-standing concepts as political 

ideology, national ethos and sprit, national political psychology, and the fundamental 

values of a people’ in a given society. Explaining this more clearly, Pye (1965, p. 9) 

reasons that  
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A political culture.... has deep emotional dimensions involving the passion of loyalty 

and community identity, the sentiments of human and geographical attachment. In 

relating emotions, rational considerations, and ethical values, political culture colours 

a people’s expectations about the realities of politics and instils in them shared ideals 

as to what their public life might be.  

According to Pye (1965, p. 7) political culture brings with it the assumption that ‘the 

attitudes, sentiments, and cognitions that inform and govern political behaviour’ in a 

society ‘represent coherent patterns which fit together and are mutually reinforcing’. 

Therefore, it can give ‘orientations’ or ‘meaning, predictability, and form to the 

political process’ (Pye, 1965, p. 7). However, Pye (1965) believes that not all 

political attitudes and sentiments of people contribute to define political culture if 

they are short-lived and have little effect on the political development of a country.  

But, many non-political beliefs can be important because of ‘shared beliefs and 

sentiments, that form the ‘particular pattern of orientation’ that give order and form 

to the political process’ (Pye, 1965, p. 8). Connecting to politics in a direct way, 

Verba (1965, p. 513) states that ‘the political culture of a society consists of the 

system of empirical beliefs, expressive symbols, and values which defines the 

situation in which political action take place. It provides the subjective orientation to 

politics’. Having the same view, Almond and Powell (1978, p. 25) consider political 

culture as ‘the set of basic beliefs, feelings, and values about politics current in a 

nation and a given time. This political culture has been shaped by the nation’s history 

and by the ongoing process of social, economic, and political activity’.  

Looking at the interaction between political culture and other cultures, Verba 

(1965) emphasises the system of beliefs of political culture and also confirms the 

existence of mutual effects between political beliefs and general social beliefs.  Pye 

(1965) examines political culture as the interplay of individuals’ behaviours, national 

developments, and the interactions between social and economic factors, and 

political performances. He argues that through this interaction, in political culture we 

not only examine ‘the explicitly political but also all the relevant non-political 

dimensions of life in the conditioning and determining of political behaviour’ (Pye, 

1965, p. 10). Pye (1965, p. 19) also argues that in political culture, ‘there is a 

constant place for particularism, for diffuse identifications, and for attaching 

importance to nationality and place of birth’. In addition, when summarising 
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different theories of political culture, Lum (2000) shows that there are different 

factors that determine political beliefs, namely socialisation and political-religious 

ideas. This explains why factors such as social culture and religious culture are 

related to, and have an influence on political culture. For all these reasons, we can 

understand why social and religious issues relate to political culture and are also 

discussed in association with political culture and the way in which they might 

support or hinder the transition of a socialist constitution to liberal democratic 

constitutionalism. 

As aforementioned, I agree that political culture attaches to the context, 

including history, culture, geography, religion, and language of each country. 

Political culture includes a system of basic beliefs, feelings and values about all 

issues related to the state and state powers (such as the state, state legitimacy, 

sovereignty, political ideology, national ethos and spirit, political power and the 

relationship between the state and the people). Political culture is inclusive of both 

ruler and the public and is passed on from generation to generation in each country. 

It can be deployed to examine the meaning of different political facts in a country 

and explained these facts.  

The concept of legal culture is a highly controversial one (Friedman, 2006; 

Nelken, 2006; Nicholson, 2007a). Van Hoecke and Warrington (1998) examine legal 

culture in great depth. They approach legal culture in three ways. On the world scale, 

they separate legal culture into four legal cultural families: African, Asian, Islamic, 

and Western culture. They seek to answer the paradigm of ‘common legal culture’ in 

each legal community. This paradigm includes six factors: a concept of law; a theory 

of valid legal sources; the respective role of the legal professions; a methodology of 

law; a theory of argumentation; a theory of legitimation; a common basic ideology. 

At the third level, the comparison of law is available when compared legal systems 

are placed in a cultural family based on the above paradigm. According to Nicholson 

(2007a, p. 15) legal comparatists usually borrow an anthropological definition of 

culture in which culture is considered ‘ideas, beliefs and values’ that form a 

‘conceptual framework’ or ‘pattern’ (H. Geertz & Geertz, 1975, pp. 2-3). In 
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confirmation of Nicholson (2007a, p. 15), Van Hoecke and Warrington (1998) define 

legal culture as that which 

can combine the study of law and legal institutions with analysis of jurisprudence, legal 

history and the relationship between law and society: not merely in structural or 

institutional terms, but also via an understanding of the role law plays in society and the 

perception of law held by the community.  

However, Nicholson (2007a, pp. 15-16) asserts that this combination faces three 

criticisms including the ‘inherent dangers of cultural labelling of simplification of 

diversity and perpetuation of assumptions’; the problem of giving a universal 

definition of ‘legal’, and the danger of using the term ‘law’ similarly in different 

societies. To prevent those dangers, in her definition, Nicholson (2007a, p. 17) 

suggests that:  

legal culture is cast to include context. More particularly, what are the 

philosophical/religious, historic, cultural, linguistic and geographical factors affecting 

this regulation or institution? Legal culture encompasses: the sources upon which state 

governance is based; the articulation and bases of state authority and legitimacy; and 

the ideological orientation and values of state as expressed by laws; policies or 

ideological or ethical pronouncements. It also captures community perceptions of 

formal laws and legal institutions and normative moral or ideological tenets that may 

replace or mediate legalism. 

I agree with Nicholson (2007a) that legal culture should be placed in the context of 

all non-legal issues around the constitution, law and state institutions. I would 

therefore borrow her definition of legal culture for my study.  

In practice, legal culture is examined as a theory, a subject, and a method 

(Nicholson, 2008). To study drug trials in Vietnam, Nicholson (2008) argues that 

legal culture should be examined as a theory or methodological approach. In my 

thesis, I wish to examine how the legal culture can influence the development of 

liberal democratic constitutionalism in the world, in China and particularly Vietnam, 

and I choose the theoretical approach which gives me a thorough understanding of 

the relationship between the legal culture and constitutionalism. The theoretical 

approach is examined under the assumption of the connection between law and 

society leading to a theoretical framework exploring this relationship, and is clearly 

analysed in the study of Nicholson (2008). I follow her for my argument. 
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To examine how the ‘legal culture’ concept can be theoretically constructed, 

Nicholson (2008) adopts the sociological theory raised by C. Geertz (1973, p. 5) in 

which he describes a man as  

an animal suspended in webs of significance he himself has spun… culture to be those 

webs, and the analysis of it to be therefore not an experimental science in search of law 

but an interpretative one in search of meaning. It is explication I am after, construing 

social expression on their surface enigmatical. 

The analysis here ‘is sorting out the structure of signification’ (C. Geertz, 1973, p. 9). 

According to C. Geertz (1973, p. 10), data collection provides ‘a multiplicity of 

complex conceptual structures, many of them superimposed or knotted into one 

another, which are at once strange, irregular, and inexplicit, and which he must 

contrive somehow first to grasp and then to render’. C. Geertz (1973, p. 15) 

considers thick description as the reflection upon data and its ‘a multiplicity of 

complex conceptual structures’ to have ‘fictions’ as ‘something made’, ‘something 

fashioned’. 

In the theory of C. Geertz (1973, p. 26), culture cannot be ‘predictive’. 

However, according to Hannerz (2005), Geertz looks at the webs and patterns not 

only of the local, but also global connection. Nicholson (2008, p. 93) believes that 

this is important when it ‘foreshadows’ and gives opportunity for legal culture that 

not only provides ‘the description of the local, but concurrently to enable reflection 

and interpretation about subjectively constructed patterns of the ‘other’, which can, 

in turn, be used comparatively’. When using legal culture to examine the Asian legal 

system, Nicholson (2008, p. 93) argues that in part, legal culture does not have to be 

predictive, because legal culture provides a ‘paradigm and a variety of approaches 

for the exploration or investigation of ‘other’ legal systems’. 

Nicholson (2008) also looks at the studies of Nelken (2004, 2006) and 

Webber (2004) to argue that legal culture can be interpretative. Nelken (2004, p. 

141) believes that legal culture can operate ‘interpretatively’. Webber (2004, pp. 27-

28) explains that Nelken uses two concepts of legal culture: as a ‘discrete 

explanatory variable’ and as an ‘interpretative concept’, and Nelken favours the 

latter. However, according to Webber (2004, p. 28), the interpretative concept is 
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‘fundamentally tautological: they incorporate everything about the society – all its 

distinctive characteristics – and then use that to explain the way things are’.  

Nicholson (2008) concurs with Webber (2004) that legal culture cannot be seen as 

neither inactive or unreflective because it is considered an ‘heuristic device for 

suggesting how individual decision making is conditioned by the language of 

normative discussion’ (Webber, 2004, p. 32). Supporting this idea, Nicholson (2008, 

p. 94) argues that ‘legal culture can concurrently offer an evocation and explain it’ 

because it ‘exists as a reflection upon phenomena’, so it has capability of ‘analysis or 

interpretation when it is read through its dialogic exchanges’. In addition, Nelken 

(2006, p. 216) believes that there are ‘four ways in which legal culture can figure in 

explanations’. Legal culture can be explained as ‘legal consciousness’ (‘the choice to 

use law as one factor which shapes the legal system’ and ‘why people do nor do not 

use the law’) (Nelken, 2006, pp. 216-217), but also can be used to explain legal 

patterns such as ‘attitudes, uses and discourses about law’ or ‘why given units of 

legal culture have different patterns’ (Nelken, 2006, pp. 216-217). So legal culture 

can be used to describe, explain and identify a phenomenon.   

For Nicholson (2008, p. 95), the idea of Nelken (2006) regarding ‘legal 

consciousness’ is valuable to ‘an understanding of a ‘unit’ of another’s legal system, 

identifying the divisibility of writing ‘fiction’ from interpreting it is key: each 

exercise being justifiable on its own terms’, while Webber (2004) provides an 

interpretative view to legal culture based on a narrative. In my research, I concur 

with Nicholson (2008) about those values set up by Nelken (2006) and Webber 

(2004). However, as my thesis tries to examine how the legal culture can support or 

hinder the development of liberal democratic constitutionalism in a socialist country, 

the second factor of the legal culture which explains legal patterns such as ‘attitudes, 

uses and discourses about law’ of Nelken (2006, pp. 216-217) or ‘ideas, attitudes, 

opinions, and expectation with regard to the legal system’ of the people (Friedman, 

1975, pp. 15-16) can be a specific focus because it contributes to explain how 

constitutionalism in authoritarian countries actually works.   

From the above analysis, I will argue that political and legal culture attach to 

the context of each country. They are inclusive of both ruler and the public (the 
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people), in which the political and legal culture include a system of basic beliefs, 

attitudes, values, and expectations about all issues related to the state, state powers, 

legal system and legal institutions; the relationship between the state and the people; 

and even normative morality or ideology that can mediate legalism. In addition, both 

legal and political culture in this thesis, are examined through a theoretical approach 

because they give me a thorough understanding of the relationship between the legal 

and political culture and constitutionalism. Furthermore, in the context of this thesis, 

legal and political culture can operate ‘interpretatively’ to explain the 

implementation of the constitutions in Vietnam. 

 

Transition from socialist constitutions to liberal democratic 

constitutionalism 

In this section, I examine the scholarship on the transition from socialist constitutions 

to liberal democratic constitutionalism in post-communist countries outside Asia, and 

the factors supporting or impeding such transition. Second, I examine this with a 

limited focus on Asia, specifically China. Finally, I move to examine the reason why 

the single-party authoritarian regime such as China, introduced constitutional 

reforms but also hindered the implementation of its constitutional reforms, by relying 

on a theory of political legitimacy. By the way of summary or overview, it can be 

seen that the literature on liberal democratic transition tends to focus on regional 

transition, adopting a practical rather than a more generally theoretical approach. In 

addition, when examining the transition from socialist to liberal democratic 

constitutionalism in regions outside Asia, it can be assessed that more attention has 

been paid to the Central Eastern Europe than any other post-communist regions in 

the world. From the literature, we can see that there are five factors that can be said 

to support or impede the transition of socialist constitutions to liberal democratic 

constitutionalism. These are international factors; culture and legacies; economic 

factors; political parties; and state agencies and officials. Among these, the literature 

shows that different factors are dominant in different regions. International factors 

play an important role in democratic transition in Central Eastern Europe and in 
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Africa. Economic factors are important for many transitional countries, particularly 

in Latin America and Africa. Political and legal culture or legacy and political 

institutions (parties and state institutions) in general are considered important 

features that encourage or impede the movement to liberal democratic 

constitutionalism in most regions. However, in the Asian region with extensive 

scholarship on China, the literature confirms that the three significant factors of the 

Party, state agencies and officials, and legal and political culture can support or 

hinder the transition of socialist constitutions to liberal democratic constitutionalism. 

In this context, the reason why the Party and the state introduce the reforms, but also 

hinder such reforms can be explained through the theory of legitimacy. 

Transition from socialist constitutions to liberal democratic 

constitutionalism outside Asia 

In the discussion that follows, I first examine the literature on socialist constitutions 

in transition to liberal democratic constitutionalism in regions. After this, I examine 

in detail those factors that support or undermine this transition in different regions. 

Almost all studies that examine transition from socialist to liberal democratic 

constitutionalism focus on regions that have some similar characteristics such as 

geography, historical features, and subculture. The scholarship on liberal democratic 

transition in Southern Europe is quite detailed (Linz & Stepan, 1996; Pridham, 

1991b). Several scholars have examined liberal democratic transition in Latin 

America (Abraham, 1997; Boron, 1993; Diamond, Hartlyn, & Linz, 1999; Fruhhng, 

1993; Haynes, 2001, pp. 53-79; Lievesley, 1999; Linz & Stepan, 1996; Nolte & 

Schilling-Vacaflor, 2012; Velenzuela, 2000) or the existence of autocratic 

constitutions in Latin America from 1950 to 2002 (Michael & Victor, 2013). 

Academics have also examined the development of democratic systems after post-

socialism in Africa (Bratton & Van de Walle, 1997; Haynes, 2001; Jeffrey, 2000; 

Nyang'oro, 1993; Peter, 2000; Pitcher & Askew, 2006; Wekkin, Wistler, Kelley, & 

Maggiotto, 1993; C. Young, 2006), or considered constitutions without 

constitutionalism in the same continent (Fombad, 2014; Le Vine, 1997; Mbaku, 

2004; Nolutshungu, 1993; Okoth-Ogendo, 1991). Some academics have focused on 
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the transition to liberal democracy in Central and Eastern Europe (Bugaric, 2015; 

Febbrajo & Sadurski, 2010; Gönenç, 2002; Joseph, 2000; Linz & Stepan, 1996; 

Puchalska, 2011; Roberts, 2009; Robin, 1993; Sajo & Losonci, 1993; Sharman & 

Roger, 2000; Teitel, 1994; Tismaneanu, 2002; Turk, 2014; Wekkin et al., 1993; 

Whitehead, 1994; C. Young, 2006). In addition, some have examined the transition 

in sub-regions of Europe such as in Russia and Central Europe (Hancock & Logue, 

2000; Smerdel, 2014), or in Eastern Europe (Bunce, 1990; Ekiert, 1999; Elster, 1991; 

Offe & Adler, 1991; Pridham, 1994; Pridham, Herring, & Sanford, 1994; Suleiman, 

1999; Sunstein, 1991; Zuzowski, 1998).  

Moving to factors that support or hinder the transition of socialist constitutions 

to liberal democratic constitutionalism, the scholarship noted above focuses on the 

five factors of international, cultural, economic factors; political parties; and state 

agencies and officials as significant for explaining the transition to liberal democratic 

constitutionalism. I examine each of them in turn. These factors show their influence 

in supporting or hindering the transition from socialist constitutions to liberal 

democratic constitutionalism differently in different regions, so I also reflect on this 

difference. 

International factors 

Scholars have different views on the influence of international factors on democratic 

transition in the world. If Wekkin et al. (1993) emphasise the important role of both 

international and domestic dynamics in the present and future democratisation 

process, other scholars argue that in all the peacetime cases, internal forces play a 

fundamental role in determining the process and outcome of democratic transition 

and consolidated democracy, while international factors perform a secondary role 

(Ekiert, 1999; Haynes, 2001, pp. 193-208; Linz & Stepan, 1996; Ulfelder, 2010). 

Bratton and Van de Walle (1997, p. 220) and Peter (2000) give an example of 

democratic transition in Africa. The economy of countries in this continent is fragile, 

unstable, and heavily reliant on external support. As a result, international factors 

play an important role in economic and democratic transition, but are not decisive 

factors for democratisation and its outcomes. Nolutshungu (1993) has not declared 
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clearly the position of international factors in building liberal democratic 

constitutionalism in Africa, but he acknowledges that the democratic movement in 

Africa has gained financial support from international donors and the democracy-

favouring international environment following the collapse of the Soviet Union. In 

other examples, Diamond et al. (1999) and Velenzuela (2000) observe the influence 

of the United States and the pressure of non-governmental international organisations 

in establishing and promoting democracy in Latin America. However, they concur 

that while those factors can encourage democratisation in this continent, they are not 

decisive. 

In contrast, other scholars acknowledge the decisive and profound role of 

international factors in different cases and periods of transition, particularly in the 

experiences of Southern European countries (Linz & Stepan, 1996; Pridham, 1991a), 

and in the process of framing constitutions of third world countries when these 

countries are significantly dependent on international aid and technology to develop 

their economy (Ghai, 1993), particularly in Africa (Nyang'oro, 1993), or in Central 

and Eastern Europe (Pridham, 1994; Sokol, 2001; M. Waller, 1994; C. Young, 

2006). For example, some studies emphasise the important role of international 

factors in democratic transition (Huntington, 1991; Joseph, 2000; Pridham, 1994; 

Sharman & Roger, 2000), or in establishing and guaranteeing constitutional human 

rights (Janis, 2004; Kardos, 1993; Kay, 1993; Mullerson, Fitzmaurice, & Andenæs, 

1998; Pogany, 2000; Roberts, 2009) in post-communist European countries. The 

significant role of international factors in democratisation of post-communist 

European countries is due to a number of reasons. First, there are the changes in 

Soviet policy which resulted in this country not imposing its views on Eastern 

Europe, and a contagion effect resulting in the collapse of communist countries in 

Europe. Second, their evidence relates to the influence of Western countries on the 

desire of post-communist European countries to return to Europe. The United States 

and the countries of the European Union have actively fostered the democratic 

consolidation of post-communist European countries, through assistance, foreign 

policy and economic support. However, Linz and Stepan (1996, p. 73) do not totally 

agree with this idea when they assert that in Eastern and Central Europe, while 
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international factors played an important role in the democratic transitional phase, 

‘democratic consolidation in an independent country is ultimately determined by 

domestic force’. Similarly, Burnell and Calvert (1999, p. 10) do not disparage the 

role of any factor when they argue that ‘While there is some agreement that positive 

domestic forces are probably more crucial than external ones to the success of 

democratic consolidation, negative external forces can be a major impediment both 

to democratic transition and democratic consolidation’.  

Cultural factors (political and legal culture) 

It has been confirmed that cultural issues, in particular political culture, can inhibit or 

encourage liberal democratic transition in post-communist countries (Fukuyama, 

1992; Haynes, 2001; Huntington, 1991; Tong, 1997), in Africa (Bratton & Van de 

Walle, 1997; Haynes, 2001; Peter, 2000), in Latin America (Boron, 1993; Diamond 

et al., 1999), in Central and Eastern Europe (Ekiert, 1999; Pejovich, 2003; Sajo & 

Losonci, 1993; Turk, 2014), and in Eastern Europe (M. Waller, 1994). In addition, 

some scholars argue that it is not culture, but the structural or institutional legacies of 

both the state’ socialist and pre-socialist past that impacted negatively on the 

transition or delayed the democratic process in Eastern Europe (Ekiert, 1999; Sokol, 

2001), and in Central Europe (C. Young, 2006). Huntington (1991, p. 298), argues 

that particular culture such as the Islamic culture that reject the distinction between 

religious and political communities could impede the spread of democratic norms. 

Accepting the influence of culture on the establishment and sustainability of liberal 

democracy, Haynes (2001, p. 199), however, rejects the reference to any specific 

culture. He believes that ‘an appropriate civic culture, characterised by high levels of 

mutual trust, tolerance of diversity and a propensity for accommodation and 

compromise’ would support the achievement of democracy. In Africa, however, 

some academics (Bratton & Van de Walle, 1997; Haynes, 2001; Peter, 2000) concur 

that culture impedes democratic development in African countries that have a 

number of cultural features that are not compatible with democracy, such as low 

levels of economic development, a low number of educated citizens, unstable 

political regimes (Peter, 2000), and a legacy of personalistic rule prior to 
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democratisation (Haynes, 2001). In another example, Diamond et al. (1999, p. 39) 

elucidate the negative impact of the legacy of colonial rule by Spain and Portugal 

with ‘severely polarised class divisions’ in the political life of Latin America 

countries, while Boron (1993) blames the lack of rule of law in Latin America on the 

influence of the legacy of an oligarchy and a political culture of cynicism and 

suspicion of the rule of law. 

Economic factors 

There are contrasting opinions about the influence of the economy on 

democratisation. Some scholars share the view of the economy as one factor 

supporting or impeding democracy (Diamond et al., 1999; Fukuyama, 1992, pp. 109-

125; Haynes, 2001; Huntington, 1991, pp. 280-316; Linz & Stepan, 1996), while in 

contrast, Fink-Hafner and Hafner-Fink (2009) reject this idea. According to 

Huntington (1991, pp. 271-272), in the long term economic growth generates the 

foundation for democratic regimes and also supports consolidated democracy 

because ‘a more industrialised, modern economy and the more complex society and 

educated populace it entails are more conducive to the inauguration of democratic 

regimes than are their opposites’. Supporting this idea, Fukuyama (1992, p. 112) 

believes that ‘there remains a very strong overall correlation between advancing 

socio-economic modernisation and the emergence of new democracies’. He uses 

examples of post-communist countries in Europe and argues that economically 

advanced countries such as East Germany, Hungary, Czechoslovakia, and Poland 

made the fastest transition to full democracy. In Latin America and Africa, where 

there is less economic development, the transition to democracy has been much 

slower. For example, Diamond et al. (1999) assert that economic reforms in Latin 

America support the change of state agencies in enhancing democracy because 

economic growth can create new classes and increase functional groups with an 

educated populace having more participatory skills, eroding traditional authoritarian 

political systems, and demanding expression and representation in the political 

system. By contrast, an economic crisis represents one of the most common threats to 

democratic stability. In Africa, Haynes (2001) blames the slow pace of democratic 
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reforms on endemic economic weakness. Peter (2000) also considers political 

changes in Africa as driven by economic factors. However, he reasons that prolonged 

economic problems triggers public impatience of state incumbents. Protests start as 

economic criticism, becoming a political tool for economic and political changes. In 

contrast, Bratton and Van de Walle (1997) argue that in Africa economic factors had 

little effect on the democratic transition. In post-communist European countries, 

Robin (1993) believes that the combination of economic hardship with many other 

factors becomes a potentially deadly threat to the market. Nevertheless, Linz and 

Stepan (1996) reject an important role for economic factors in democratic transition 

of this region; they argue that when different countries with different levels of 

economic development transitioned to democracy, different factors impacted the 

outcomes. 

Having reviewed this scholarship, it seems that economy does not play a 

decisive role in the transition of socialist constitutions to liberal democratic 

constitutionalism. However, from the scholarship, we cannot deny that economic 

development creates favourable conditions for and encourages the development of 

democracy when it nurtures educated citizens. Even in authoritarian regimes, 

economic crisis can be a trigger for the people to turn economic criticism into a 

political tool for change. 

Political parties 

It has been confirmed by the literature that among political institutions, the political 

party, particularly the dominant party, plays an important role in encouraging or 

hindering liberal democratic transition (Bunce, 2003; Burnell & Calvert, 1999; Fink-

Hafner & Hafner-Fink, 2009; Haynes, 2001; Lievesley, 1999), particularly in single-

party countries (Copper, 1993; Wright & Escribà-Folch, 2012), in Eastern Central 

Europe (Huntington, 1991, 1997; Robin, 1993), in Africa (Bratton & Van de Walle, 

1997; Peter, 2000), and in Latin America (Diamond et al., 1999; Lievesley, 1999). In 

Eastern and Central Europe, Huntington (1991, p. 121) argues that the transition to 

democracy in post-communist countries is influenced by a variety of groups 

struggling for state power including ‘stand-patters’, ‘moderates’, and party 
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reformers. Robin (1993) asserts that weak political parties are a potential threat to 

democracy in post-communist European countries, while Huntington (1997) worries 

that the restoration to power of former communist parties in this region through 

elections is hazardous to the existence of democracy. In Latin America, Diamond et 

al. (1999) and Lievesley (1999) explain why political parties have an influence on 

democracy. It is because political parties organise electoral challenges to authority. 

They create connections between political elites and citizens. A weak party system 

built on conservatism rather than liberal democracy and polarisation could have a 

negative impact on democracy.  

State agencies and officials 

Many scholars agree that governments (state agencies, their leaders, and incumbents) 

through their operations play a significant role in supporting and hindering 

democracy (Burnell & Calvert, 1999; Ekiert, 1999; Fink-Hafner & Hafner-Fink, 

2009; Haynes, 2001; Huntington, 1991; Lievesley, 1999; Linz & Stepan, 1996; 

Lovell, 2001; Nyang'oro, 1993; O’donnell, Schmitter, Arnson, & Lowenthal, 2013; 

Ulfelder, 2010; Wright & Escribà-Folch, 2012; C. Young, 2006). In an examination 

of different institutions of state power, Burnell and Calvert (1999) blame the 

‘politicisation of the judiciary, weak capacity and lack of professional spirit among 

the law enforcement agencies’ as obstacles to democratic transition. Ulfelder (2010, 

p. 17) uses a game-theoretic model to explain the reasons leading to fragile 

democracy which involves ‘election winners’, or the ‘incumbents’, the ‘opposition’, 

and the ‘military’. Amongst these groups, the first and the last are more important 

because the first one can use its power for ‘violating electoral rules, and constitution 

and suppressing liberal democracy’ while the last ‘can attend in opposition forces or 

take the control of government’. Focusing on the bureaucracy, some studies (Baker, 

2002; Lovell, 2001; Suleiman, 1999) find that an unaccountable and arbitrary 

bureaucracy under the influence of the previous authoritarian system will hinder the 

movement of transitional countries. Some scholars (Ellerman, 2000; Ghai, 1993; 

Murphy, 1993) blame state agencies for impeding democratic transition when they 

violate the text of the constitutions. Ellerman (2000, p. 238) details the way that state 
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institutions have hindered the transition in developing countries when they created a 

considerable gap between the ‘de facto’ institution and the ‘de jure’ institution 

(described in laws and regulations). Huntington (1991, pp. 280-316) indicates that 

amongst political factors, political leaders in Asia, Africa, and the Middle East are 

usually ready to deny or ignore a real commitment to democratic values. Even 

though they become leaders through an electoral system, they use their power to 

undermine that system. Peter (2000) elucidates that in Africa, authoritarian leaders 

exploit elections to return to power and then refuse democratisation of their 

countries, which hinders democracy. 

Looking at Central and Eastern European countries, some studies argue that 

liberal democracy in this area can be impeded or supported by new democratic 

governments (Huntington, 1991) with the enactment of regulations of state agencies 

under the demands of the market economy (M. Waller, 1994), or by weak 

governments that disrespect the rule of law (Zuzowski, 1998). Some scholars 

(Bunce, 2003; Herrschel, 2006b; Huntington, 1997) also believe that Russia and 

Belarus are still on a half-way transition to democracy because they are still under 

the leadership of a political oligarchy with a strong presidency, resulting in the 

absence of the rule of law. A recent study by Bugaric (2015, p. 233) indicates that 

constitutional democracy in post-communist countries in Europe is in crisis because 

the state has built a ‘facade institution’ without practical capacity or a ‘form without 

substance’ resulting in political distrust amongst its citizens. 

In Africa, the literature shows different issues of state operations hindering the 

transition to democracy such as corruption (Kelley, 1993); the avoidance of restraints 

imposed by constitutions and laws of the executive (Nolutshungu, 1993); the 

hegemony of rulers in deciding the content of many constitutions (Le Vine, 1997; 

Mbaku, 2004); and the postponement of political reform by authoritarian regimes 

wanting to maintain their power (Nyang'oro, 1993). Other factors include a low 

capacity of governments to govern society and undertake economic reform (Peter, 

2000), strong presidential regimes and clientelism (Bratton & Van de Walle, 1997; 

Haynes, 2001). 
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There are different issues relating to state agencies that hinder democratic 

transition in Latin America. Those factors include executive arrogance (Abraham, 

1997; Diamond et al., 1999; Huntington, 1997; Lievesley, 1999); the lack of 

governmental legitimacy and accountability (Haynes, 2001; Velenzuela, 2000); a 

strong relationship between state and military power when the armed forces are also 

‘the main defenders of the state’ from ‘internal (class-based political actors) attack’ 

(Haynes, 2001, p. 53); and corruption and clientelism (Abraham, 1997; Diamond et 

al., 1999; Fruhhng, 1993; Lievesley, 1999; Velenzuela, 2000). In addition, liberal 

democratic constitutionalism is also impeded when theoretically liberal democratic 

constitutions ‘in fact have been hypocritically and often brutally distorted, perverted, 

and manipulated’ by state agencies (Diamond et al., 1999, p. 24); and when there is a 

lack of constitutional efficacy, particularly in content relating to human rights 

because of governments’ disrespect for human rights (Fruhhng, 1993; Lievesley, 

1999).  

Liberal democratic transition in Asia 

The above discussion examines the general scholarship on transition from socialist 

constitution to liberal democratic constitutionalism and validates five factors as 

significant for supporting or impeding this transition: international, economic, 

culture, political parties, and state agencies and officials. The scholarship mostly 

focuses on Eastern and Central European, African, and Latin American countries. In 

relation to Asia, most scholarship pays attention to the case of China. With many 

aspects of the Chinese economy, politics and culture regarded as similar to Vietnam, 

scholars such as Kerkvliet, Unger, and Chan (1999, p. 1) see these two countries as 

‘a pair’. Both countries have abandoned a centrally planned economy, moving 

towards a market-oriented economy with the emergence of private enterprises in 

almost all aspects of the economy and the success of open policies attracting foreign 

investment. Politically, they remain single-party countries, even while experiencing 

some political changes towards liberal democracy. In addition, according to 

Alexander (1999), both countries share a long history of Confucianism, of 

authoritarian rulership, and bureaucracy. As a result, we need to inspect those five 

factors as they apply either in support or hindrance of liberal democratic 
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constitutionalism, first of all in China. To anticipate the discussion below, we see 

that of the five factors noted above three are influential — party, state agencies and 

officials, and political and legal culture — while international and economic factors 

are not. In particular, to explain the reasons why the CCP and the state introduced 

constitutional reform in China, but also hindered it, I use the theory of the political 

legitimacy of the CCP-State to shed light on these constitutional changes. 

International factors 

Many scholars (C. Clark, 2000; Dickson, 1999; Gilley, 2004; Glassman, 1991; 

Shelley, 2005; Tong, 1997; Winckler, 1999) argue that while international factors 

support Chinese economic liberalisation, they have little influence on the political 

democratisation of the country. According to Tong (1997) and Winckler (1999), the 

collapse of the Soviet Union and those socialist countries in Eastern and Central 

Europe did not have a snowball effect in China. The experience in fact gave China a 

reason to inhibit democracy.  

Glassman (1991) and Dickson (1999) refer to a series of international incidents 

such as the normalisation of diplomatic relations with the United States in 1978, the 

decline of tensions with the Soviet Union, and the economic success of Singapore, 

Hong Kong, Taiwan, South Korea, and Japan as creating favourable conditions for 

economic development in China. Greater involvement with the international 

community has facilitated China’s economic modernisation and growth, but its 

political impact is unclear. The CCP has tried to ignore international pressure to 

reform Chinese political and human rights. In a similar vein, a study by Shelley 

(2005) acknowledges the role of international factors in its largely economic 

liberalisation but limited political democracy. He asserts that because of membership 

of some international organisations, China has faced pressures to reform its political 

system and improve its citizens’ human rights, however it has shown little positive 

response to these criticisms. Nevertheless, international factors still play a modest 

role in development of liberal democracy in China. 
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Political and legal culture 

Each country has its own political and legal culture. Looking at political culture, 

Blecher (1997, p. 209) believes that most countries have more than one culture. In 

the case of China, it was not only Confucianism and socialism, but also a ‘vast 

panoply of grassroots values, assumptions and rituals, many of which are rather at 

odds with Confucianism’. Albert (2007) argues that studying and developing liberal 

constitutional democracy in China has been placed in the culture of Confucianism. In 

recent years, Zhong (2014, p. 444) confirms that contemporary Chinese political 

culture is ‘in fact a combination of three traditions: Confucianism, socialism and 

liberalism’. With regard to legal culture, Chen (2008) affirms that legal culture of 

China has been largely under the influence of two traditional philosophies: 

Confucianism
1
 and Legalism

2
.   

There are many scholars who emphasise the culture of Confucianism and 

present socialist thought that supports the collective and state authority rather than 

the individual, as important obstacles to democratic transition in China (Albert, 

2010a; Copper, 1993; Fukuyama, 1992; Glassman, 1991; Hewison, 1999; 

Huntington, 1991; Lucian, 2000; Orts, 2001; Shu, 1994; Tong, 1997; H. Zhang, 

2011; Zhong, 2014). Zhong (2014, p. 445) argues that China is struggling to build a 

rule of law and that ‘The belief in the rule of law is largely a liberal tradition in 

China… When disputes arise, however, Chinese lay persons quickly turn to 

Confucian or socialist ethics to help’. According to Orts (2001), Albert (2010a), 

Chen (2008), and H. Zhang (2011), failure of the application of constitutionalism in 

China originates in the impact of its two competing traditional theories of 

Confucianism and Legalism which created the rule of man (the constitution and laws 

are tools of the ruling regime or state institutions to govern society). H. Zhang (2011) 

states that under the influence of Confucianism, law is subordinate to morality in the 

eyes of the people, even in trials, alongside of which sit the laws and courts which 

base their decisions and operations on moral standards and social habits. Copper 

(1993) argues that China has failed to establish a multi-party democracy because its 

                                                 
1
 A theory considers moral qualities as following a political order with traditional customs and norms.  

2
 This refers to a theory that focuses on the punishing attribute of laws to control society. 
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agricultural culture facilitated a bureaucratic tradition and Marxism reinforced this 

tradition, while Shu (1994) blames the Chinese leadership for the lack of a 

democratic political culture. In contrast, other academics (Gilley, 2004; Lum, 2000; 

Stephen, 1994) dispute the idea of culture, in particular Confucianism, or the weak 

civic culture and tenuous legal tradition in China as an obstacle to democracy 

because according to these scholars, Taiwan, Japan and South Korea have 

Confucianism yet still succeed in economic and political reform.  

I disagree with some academics (Gilley, 2004; Lum, 2000; Stephen, 1994) who 

downgrade the influence of Chinese Confucianism or legal culture in the democratic 

constitutional transition in China when they compare similar Chinese traditions in 

other Asian countries. Those scholars do not recognise that this similar culture is 

embedded in a different society, where a more democratic society with multi-party 

democracy in Taiwan, Japan, and South Korea differentiates them from the single-

party country of China. The CCP and state, under the influence of socialism, not only 

reject the bad influence of its tradition in state management, but also abuse this 

tradition in modern society to enforce the leadership of the CCP and keep its 

legitimacy. I agree with Blecher (1997, p. 209) that ‘culture does not just shape 

politics, but is often shaped and used by politics’. Therefore, the influence of Chinese 

political and legal culture is undeniable in the constitutional transition in China. 

Economic factors 

Some studies (C. Clark, 2000; Gilley, 2004; Glassman, 1991; Jude, 2010; Lum, 

2000; Pei, 1997, 2006; Shelley, 2005) confirm that economic growth in China is 

conducive to and supportive of political liberalisation, however, it has little influence 

on its political democracy, even though, as Glassman (1991) says, economic reform 

brings prosperity for China, as well as an increasing new middle class and the 

weakening of state control over society as a result of economic decentralisation. Lum 

(2000, p. 33) elucidates that Chinese economic growth alone does not bring 

significant pressure for democracy because of the small-scale nature of privatisation. 

Small enterprises are not only regulated by the laws of state but also rely upon 

governmental agencies and clientelistic relationships with state officials and party 
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cadres to access essential resources and services. The private sector is strictly 

managed by local state agencies. In addition, a new class of powerful capitalists has 

emerged based on their personal or family connections with the Party. Pei (2006, p. 

18) borrows theoretical assumptions set up by Huntington (1991) about the level of 

per capita GDP that supports democratisation (US$1000–3000) to explain why 

economic growth does not influence much the development of democracy in China 

(because Chinese per capital GDP was only US$769 in 1999, under the standard 

level). In addition, he states that China’s huge size and the enormous regional 

disparities in economic development generate extra difficulty because the growth of 

social forces is irregular across regions. Furthermore, he argues that economic 

development helps to legitimise the leading role of the Party in society rather than 

weaken it. However, Pei (2006) study cannot explain why now that Chinese per 

capita GDP has increased to a higher level, China still lags behind in its political 

reform. 

The Chinese Communist Party 

Many studies (Albert, 2010a; Cullen & Fu, 1996; Gainsborough, 2013b; Hand, 2006, 

2009; Orts, 2001; Peerenboom, 2002, 2004, 2012; Pei, 2006; Yu, 2010; H. Zhang, 

2011; Q. Zhang, 2011; Zhang, 2012; Zou, 2006) blame the lack of genuine rule of 

law or constitutionalism in China on the control of the Communist Party over state 

power. It is easy for the Party to intervene in state work. These scholars call China a 

rule by law state because the law is an instrument of the Party to control society. Orts 

(2001) and Peerenboom (2002) analyse how the CCP can influence state institutions 

when all important positions in central and local state institutions must be approved 

by the Party and appointees must be members of the Party, while Gainsborough 

(2013b) argues that the Party has established a system of responsiveness of local 

government and Party to the central government and Party, not to the people. 

Members of the highest representative body, the Chinese National People's Congress, 

are not democratically chosen through an election. Instead, they are predetermined 

by the CCP (Albert, 2010b, 2014). Hand (2012) asserts that the CCP and the state 

established a grand mediation with the people for resolving constitutional disputes to 
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enable ongoing Party hegemony. However, whenever the public challenges the 

fundamental interests of the regime, the Party and the state will ignore or even 

supress public demands (Hand, 2006, 2009). Some scholars (Cullen & Fu, 1996; 

Garapon, 2010; Henderson, 2010; Orts, 2001; Peerenboom, 2002, 2010; Peerenboom 

& Yulin, 2010; Suli, 2010; Zhang, 2012; Zou, 2006) believe that China does not 

have genuine constitutionalism and lacks judicial independence because the Party 

maintains ideological and policy influence on the courts through control of personnel 

work and interference in the outcomes of cases. In addition, many academics 

(Dickson, 1999; Gilley, 2004; Herrschel, 2006a; Lucian, 2000; Lum, 2000; Pei, 

2006, 2013; Shelley, 2005) blame the lagging behind on political reform compared to 

its economic liberalisation on the bane of the CCP. Worrying about losing its 

hegemony, the Party has not undertaken any significant political reform and instead 

put more restraints on freedom. As Huntington (1997) and Pei (2013) say, the Party 

suppresses human rights. Even in the economy, Blecher (1997) and Pei (2013) argue 

that to enforce its dominant role the Party has not accepted full economic 

liberalisation, keeping the vast majority of productive capital in the hands of the 

government, putting many markets and prices under the regulation of state 

authorities and limiting the sphere of private ownership. 

In contrast, Suli (2010) rejects the dominant view on the legitimacy of the role 

of the CCP in its relationship with the courts. He argues that in many cases, the 

interference of the Party promotes judicial independence and rule of law because to 

some extent, it prevents judicial corruption and judicial arrogance: two prominent 

issues in transitional countries. Peerenboom (2010) concurs with Suli (2010) that in 

some cases, the influence of the Party on the courts pushes judges to handle cases in 

accordance with laws. In addition, Tong (1997) and (Satō, 2009) appraise the 

outstanding development in the economy of China under the proactive roles and 

policies of the CCP, which according to Tong (1997, pp. 225-236), brings prosperity 

to the people with higher education opportunities. They can then play a greater role 

in state work and society, giving democracy an incremental boost. 

In summary, in an authoritarian regime under single-party leadership, it is 

undeniable that the change in policy of the CCP encourages economic development. 
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However, politically, the conservatism of the CPP is the main reason preventing any 

change. Even the interference of the Party in the operation of courts, as Peerenboom 

(2010) and Suli (2010) attest in some cases, pushes judges to handle cases in 

accordance with laws. However, this intervention itself also has a negative influence 

on the independence of the courts. 

State agencies and officials 

Many scholars concur that state agencies are the main obstacle to democracy in 

China (Cullen & Fu, 1996; Gainsborough, 2013b; Glassman, 1991; Huntington, 

1991; Lum, 2000; Orts, 2001; Peerenboom, 2002; Pei, 1997, 2006, 2013; Shelley, 

2005; Shu, 1994; Zhang, 2012; Zou, 2006). State agencies are dysfunctional, 

irresponsible, and weak because of the monopoly of the CCP (Pei, 1997, 2006), and 

in the face of rampant corruption (Albert, 2010b; Gainsborough, 2013b; Gilley, 

2004; Glassman, 1991; He, 1998; Huntington, 1991; Lum, 2000; Pei, 1997, 2006, 

2013; Shelley, 2005; Shu, 1994). Relating to constitutional human rights, Ginsburg 

and Simpser (2013, p. 7) refer to the Chinese constitution as ‘window-dressing’ 

when human rights are routinely violated by state officials.  Some scholars (Cullen & 

Fu, 1996; Orts, 2001; Peerenboom, 2002; Zhang, 2012; Zou, 2006) criticise an 

inadequate and ineffective legislature. The National People’s Congress has a broad 

and significant role in the state system. However, in reality this institution works 

more formalistically and with a high level of ineffectiveness. Pei (2006) and Albert 

(2010b, 2014) believe that the legislature is a rubber-stamp for the Party. 

Peerenboom (2002) states that in China state institutions varying from the National 

People’s Congress to administrative agencies and local governments can enact legal 

documents. Due to poor drafting and a lack of experience of the drafters, the quality 

of legal documents is low or inconsistent with others, unworkable, even violating the 

constitution and constitutional human rights. Explaining this situation, a number of 

scholars suggest it results from the fact that China does not have an independent 

institution for addressing violations of the constitutional rights of their citizens (Cai, 

2005; Cullen & Fu, 1996; Kellogg, 2009; Peerenboom, 2002, 2005; Q. Zhang, 2011; 

Zhang, 2012). The legislature is a supreme organ of state power and the 
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implementation of its authority is not checked by the executive or the judiciary. This 

state institution rarely exercises its power in constitutional oversight. Constitutional 

rights of individuals are not seen as constraints on state authority. Additionally, 

Cullen and Fu (1996), Orts (2001), and Peerenboom (2002) look at judicial 

dependence on the National People’s Congress, the executive and higher level courts. 

They argue that there is also a need to contend with the low quality of judges and the 

high rate of corruption in courts, resulting in a weak judicial system.  

From this scholarship, I find that factors that support or hinder the transition of 

socialist constitutions to liberal democratic constitutionalism in China do not totally 

fit with the cases in Europe, Africa and Latin America. It is clear that the main two 

strong and decisive factors are the CCP and state agencies and officials’ influence on 

the development of constitutionalism in China. In addition, political and legal culture 

also plays an important role in adding another obstacle to democratic transition in 

China. Moreover, international and economic factors are considered not as important 

for democratic development in China. From the above literature, particularly with the 

case of China, a question that needs to be answered is why the CCP and the Chinese 

state introduced constitutional reforms but also hindered them. To answer this 

question, it is necessary to examine the theory of political legitimacy in an 

authoritarian regime before moving to look at the Vietnamese literature.  

Political legitimacy in an authoritarian regime 

We assume that in single-party authoritarian regime, particularly in Asia as with the 

case of China, firstly the Party, then the state played a determinant role in permitting 

constitutional reforms. However, the above literature for China also shows a 

dilemma in that the CCP and the state (state agencies and officials) are the factors 

that hinder constitutional transition towards liberal democratic constitutionalism. To 

explain this puzzle, I follow the theory of political legitimacy to argue that for the 

sake of the Party and the state’s legitimacy, authoritarian countries such as China 

undertook legal reforms (first and foremost constitutional), but in doing so, tried to 

retain the single-party hegemonic regime, thus leading to internal tensions of the 

constitutional reforms and limitations in implementing the constitutions. This section 
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first examines the definition of political legitimacy; then moves to answer the 

question as to why an authoritarian regime has or amends its constitutions. It 

confirms that in modern times, when an authoritarian country such as China accepts 

a market-oriented economy and opens the door to the world, constitutional changes 

under international influence is inevitable. However, the main reason for 

constitutional changes lies in the story of the political legitimacy of the Party-State.  

Concept of political legitimacy 

Political legitimacy is a central issue of political science (Gilley, 2006a, 2006b; L. T. 

White, 2005) because ‘it pertains to how power may be used in ways that citizens 

consciously accept’ (Gilley, 2006b, p. 499). According to one of the most influential 

theorists of legitimacy, Weber (1964, p. 382), ‘the basis of every system of authority, 

and correspondingly of every kind of willingness to obey, is a belief, a belief by virtue 

of which persons exercising authority are lent prestige’. Consistent with this approach, 

Alagappa (1995, p. 11) asserts that political legitimacy ‘is the belief by the governed in 

the rulers’ moral right to issue commands and the people’s corresponding obligation to 

obey such commands’. In the view of Weber (1964), there are two important pillars of 

legitimacy: 1) the acknowledgement between the ruler and the ruled, and 2) the belief 

between them. Similarly, Patapan (2012, p. 8) gives regard to ‘a moral aspect of 

consent’, while Hiep (2012) argues that the existence of belief is significant for the 

ruler winning the acknowledgement from the ruled.  

In a different view, Beetham (1991, pp. 15-16) asserts that 

Power can be said to be legitimate to the extent that: 1) ‘it conforms to established 

rules’, 2) ‘the rules can be justified by reference to beliefs shared both dominant and 

subordinate’, and 3) ‘there is evidence of consent by the subordinate to the particular 

power relation.  

The first level is called ‘rule of power’ that can be ‘unwritten, as informal 

conventions’, or ‘be formalised in legal codes or judgements’ (Beetham, 1991, p. 16). 

The second involves justification and kinds of beliefs. Justification relates to ‘a valid 

source of authority’; the rules set up quality requirements for the ruler, the power 

structure to ‘a recognisably general interest’ (Beetham, 1991, p. 17). These 

justifications rely on beliefs of a given society about the justification of power. Rules 
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of power will lack legitimacy when ‘they cannot be justified in terms of shared belief’ 

or ‘changing circumstances have made existing justifications for the rules implausible, 

despite beliefs remaining constant’ (Beetham, 1991, p. 17). This leads to legitimacy 

deficit or weakness. The third level involves the acts of consent of the ruled ‘to the 

particular power relation in which they are involved’ (Beetham, 1991, p. 18).  

Gilley (2006b) follows the definition of legitimacy with three elements of 

rightfulness from the viewpoint of the ruled about legality, justification, and acts of 

consent set up by Beetham (1991)
3
. According to Gilley (2006b, p. 502) ‘View of 

legality’ gives regard to the notion that ‘the state has acquired and exercises political 

power in a way that accords with citizen views about laws, rules and customs’. These 

rules are ‘predictable’ and have ‘moral good’. From a moral perspective, legality alone 

‘is rejected as inadequate or irrelevant’ (Barker, 1990, p. 62). Therefore, views of 

justification ‘refers to citizen responses to the moral reasons given by the state for the 

way it holds and exercises its power’ (Gilley, 2006b, p. 503)
4
. The final view is ‘acts of 

consent’ which relates to ‘positive actions that express a citizen’s recognition of the 

state’s rights to hold political authority and an acceptance, at least in general, to be 

bound to obey the decisions that result’ (Gilley, 2006b, p. 503). So, Gilley (2009, p. 

11) forms a ‘conceptual definition of legitimacy as follows: a state, meaning the 

institutions and ideologies of a political system, is more legitimate the more that it 

holds and exercises political power with legality, justification, and consent from the 

standpoint of all its citizens’. However, he argues that ‘justification is roughly twice as 

important as each of legality and consent’ (Gilley, 2009, p. 16). L. Holmes (2007, pp. 

18-19) offers some domestic legitimation modes that a regime can borrow to protect its 

legitimacy. They include old traditional (divine right of monarchs, mandate of heaven); 

charismatic; goal-rational (such as the communist goal); nationalism; new traditional 

(a communist leader returned to an earlier charisma to legitimise their own rule and 

policies); performance-driven; and legal-rational (rule of law).  

                                                 
3
 Beetham (1991) criticises Weber (1964) for the lack of legal validity and consent in his definition of 

legitimacy (Alagappa, 1995). 
4
 This refers to the core pillar of legitimacy which relies on the ‘common framework of belief’ between 

the ruler and the ruled in a power relationship (Beetham, 1991, p. 69). 
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Originating from political science, legitimacy has been increasingly integrated 

into the study of international relations which focuses on the legitimacy of the state in 

international society (Alagappa, 1995; I. Clark, 2005; Gilley, 2009; Hiep, 2012; Kane 

& Patapan, 2011). According to I. Clark (2005, p. 2),  

The core principles of legitimacy express rudimentary social agreement about who is 

entitled to participate in international relations, and also about appropriate form in their 

conduct (…) legitimacy thus denotes the existence of international society.  

The definition of I. Clark (2005) emphasises two pillars of international legitimacy: 

rightful membership and conduct. However, I. Clark (2005, p. 5) accepts that in 

general, legitimacy has dual dimensions of international and domestic legitimacy in 

which domestic legitimacy ‘has always contained an essentially international aspect’, 

while international legitimacy ‘bolsters the ‘domestic’ legitimacy of individual 

regimes’. Hiep (2012, p. 148) also asserts ‘a regime’s legitimacy needs to be first and 

foremost based on domestic sources and the consents of those it rules’.  

As discussed above, political legitimacy refers to the story to set up and 

maintain political power between the ruled and ruler, so in the modern world, it has to 

be expressed in a fundamental written document of a society, a constitution. In this 

vein, when looking at political legitimacy in connection with constitutionalism in 

authoritarian regimes, I follow the definition of political legitimacy of Beetham 

(1991) and Gilley (2009) in which political legitimacy includes legal validity, moral 

justification and acts of consent. In addition, I accept that political legitimacy can have 

dual domestic and international legitimacy. However, the determinant factor first 

comes from domestic resource. 

Reforming constitutions in order to preserve the Party-State legitimacy 

This part examines the relationship between the political legitimacy of a regime and its 

constitution before explaining why single-party authoritarian regimes introduce their 

constitutional reforms but also may hinder them.  

The legitimacy of political power can be expressed through the constitution of 

each country mainly in the formal written form the constitutions take (Beetham, 1991; 

Elkins et al., 2009; Hill & Menzel, 2010). That is because a constitution performs the 
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functions to ‘limit the behaviour of government’ and to ‘define patterns of authority 

and set up government institutions’ even in a dictatorial regime, and to serve ‘as a 

device that declare the legitimacy’ of the state and ‘sets aspirations toward which the 

polity can set steer’ (Elkins et al., 2009, pp. 38-39). Beetham (1991, p. 16) argues that 

political legitimacy has to be expressed through rules because they ‘form a basic 

component of social life. It is only through their presence that we are able to predict 

the behaviour of others, and introduce any settled expectation in or lives’. For Beetham 

(1991, pp. 117-160), the constitution is one of the best measures to set political 

arrangements and practices that prescribe political legitimacy. Alongside an 

authoritative source of power, the constitutional arrangements also conform to the 

established beliefs about the source of legitimate power. The constitution recognises 

the birth of a country, facilitates general interests, and accepts popular sovereignty 

(through the content of election or the participation and involvement of the people in 

state work) in which the ruled can express their consent, that gives regime legitimation. 

Beetham (1991, p. 159) confirms that ‘Constitutional rules, we could conclude, 

comprise institutional arrangements designed not only to ensure a sufficient 

concentration and organisation of power to make the government of a given territory 

possible, but also to make it legitimate’.   

For communist countries, before the dissolution of the Soviet Union and 

collapse of communism in the world, the dominant group (working class) could secure 

their own legitimacy based on Marxism-Leninism ‘through their influence or control 

over the processes whereby the beliefs of the subordinates are shaped and reproduced’ 

(Beetham, 1991, p. 105). For those countries that had experienced national revolution, 

political legitimacy was also based on nationalism alongside Marxism-Leninism. In 

the 1980s, communism underwent a crisis. As a result, Marxism-Leninism could not 

be the only strong mode of legitimacy for socialist countries. When a regime is losing 

its legitimacy, it will try to retain this by moving to choose other modes of 

legitimisation (Hiep, 2012; L. Holmes, 2007), through ‘various means’, multiple 

approaches and it is ‘a never-ending process’ (Hiep, 2012, p. 148). This procedure is 

‘framed in the socio-political and economic context of a specific society at a specified 

time’ (Alagappa, 1995, p. 11) and is based on ‘different types of governments in 
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different countries’ (Hiep, 2012, p. 149). Amending a constitution is an approach that a 

regime can pursue to retain its legitimacy.  

When explaining why an authoritarian regime in the modern world makes or 

changes its constitution, Law and Versteeg (2013a) suggest three kinds of hypotheses. 

The first one relates to the world society hypothesis in which ‘authoritarian regimes 

consider a constitution as ‘a rhetorical exercise in which certain principles and 

promises must be recited in order to appease the demands and satisfy the expectation 

of the international community’ when most countries in the world want to integrate 

into the international community (Law & Versteeg, 2013a, p. 170). In order to be 

recognised and accepted by the international community, and to secure memberships 

in international institutions, the ‘state must at least purport to accept the values of 

world society by reciting a standard constitutional script that pays allegiance to such 

notions as democracy, human rights, and the rule of law’ (Law & Versteeg, 2013a, p. 

170). This is called by Wen-Chen and Jiunn-Rong (2012, p. 1167) an 

‘internationalisation of constitutional law’ trend when domestic constitution-makers 

incorporate or convert ‘human rights treaties or norms into domestic constitutions’. 

According to Wen-Chen and Jiunn-Rong (2012, pp. 1170-1173), the driving forces for 

this situation are the expansion of global market, the global triumph of rights-based 

discourse and the emergence of transnational networks. In my opinion, this hypothesis 

is in harmony with international legitimacy. 

The domestic reasons refer to the second and the third hypotheses suggested by 

Law and Versteeg (2013a) with the aim to ‘appease domestic audiences’ (Law & 

Versteeg, 2013a, p. 171) that express a regime’s need to ‘secure popular support and 

bolster its domestic legitimacy’, and the aim of ‘coordinating social and political 

behaviour’ (Law & Versteeg, 2013a, p. 172). Authoritarian regimes are also faced with 

internal division and coordination of state power and amending constitutions to 

facilitate the requirement of allocating state power. ‘However, the rights-related 
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constitutional content of a constitution can also shape beliefs and coordinate behaviour 

in ways that enhance regime stability’
5
 (Law & Versteeg, 2013a, p. 173). 

For the domestic hypothesis, there are some debates related to constitutional 

reform in China. The first noticeable discussion comes from the studies of Hand (2006, 

2009, 2012), who looks at legal and constitutional reform and the implementation of 

the constitutional rights of citizens through particular cases in China, giving a 

meaningful explanation for the development of constitutionalism in China and the 

socialist authoritarian regime. Hand (2006, 2012) argues that the acceptance of the 

rule of law in the Chinese constitution conflicts with the hegemony of the CCP. 

However, Hand (2006, p. 116) agrees with Peerenboom (2002) that the introduction 

of the rule of law by China is to ‘control local governments, keeping stable political 

and legal environment for the development of the economy, and enhancing the 

legitimacy of the CCP and the state’. Hand (2006, 2012) asserts that the acceptance of 

the rule of law by the CCP and the state enhances the awareness of citizens about the 

rule of law. This creates pressure by the people on the CCP and the state to 

implement constitutional and legal reforms, particularly in practical cases or disputes 

related to citizen rights. The Party-State chose to move its attention from ‘individual 

legal dimensions of constitutional law to its political dimensions’ and to reduce its 

focus on court-based legal disputes and to increase the interaction between the Party-

State and the public through a ‘pattern of bargaining, consultation, and mediation 

across a range of both intrastate and citizen-state constitutional disputes in China’ 

(Hand, 2012, p. 57). The CCP and the state chose to provide a grand mediation 

platform to resolve complex disputes with the people in order to ensure its ongoing 

legitimacy and to maintain stability (Hand, 2012, p. 143).  

The second discussion comes from the studies of Dowdle (2002, 2009, 2012) 

and B. N. Son and Nicholson (2016), which help to explain the rise of popular 

constitutionalism. In an authoritarian regime, as Dowdle (2002, 2009) argues, the 

process of constitutionalism is a slow, transformative process fuelled by the 

                                                 
5
 This view is shared by Ginsburg and Simpser (2013), who believe that both democratic and 

authoritarian regimes shared some similar characters of constitution as a legal tool to resolve the issue of 

governing.  
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interaction between the state and the society. It is not defined through the electoral 

system (Dowdle, 2002, pp. 18-22) or judicial review (Dowdle, 2002, pp. 22-30). He 

argues that we should not equate ‘particular political values with particular 

constitutional architectures’ because doing so ‘only recognises a limited range of 

constitutional legitimate structural possibilities’ (Dowdle, 2002, p. 199). In recent 

work, looking at the development of China’s Charter 08 as a political manifesto, 

Dowdle (2012) examines the dialogue between ‘the popular and formal component 

of constitutionalism’ (Dowdle, 2012, p. 209). He argues that constitutionalism in 

China is also shaped by the influence of popular constitutionalism, a term referring to 

two features. Firstly, ‘its claims are based on intellectual rather than institutional 

authority’ (Dowdle, 2012, p. 209). Secondly, ‘its terms both shape and are shaped by 

the institutional authority that comprises the formal constitutional system’ (Dowdle, 

2012, p. 210). B. N. Son and Nicholson (2016, p. 6) concur that the version of 

popular constitutionalism of Dowdle (2012) correctly emphasises the intellectual 

authority. However, they argue that intellectual authority is insufficient to explain the 

development of popular constitutionalism. They suggest that to study popular 

constitutionalism in authoritarian countries, we have to ‘examine what space there is 

for constitutional dialogue and what legitimacy deficits exist within the leadership to 

provoke greater reforms’ (B. N. Son & Nicholson, 2016, p. 6). For them, popular 

constitutionalism is popular when ‘constitutionalism is promoted by mobilised 

people’, where mobilised people include ‘activists, public intellectuals, civil society, 

and ordinary people’; and it is constitutionalist when ‘the public articulates 

constitutional arguments and mobilises to embed constitutionalism, understood as a 

limited government responsible to the public’ (B. N. Son & Nicholson, 2016, p. 7).  

The third debate comes from the studies of He (2006), He and Thøgersen 

(2010), and He and Warren (2011) who focus on the practice of authoritarian 

deliberation in China
6
. Under the increasing pluralism in the complex conditions of a 

market-oriented economy, the Chinese leaders have increasingly deployed 

authoritarian deliberation with ‘controlled forms of political participation, producing 

                                                 
6
 According to He and Warren (2011, p. 269), this authoritarian deliberation involves the combination 

of ‘authoritarian concentration of power with deliberative influence, producing the apparent anomaly 

of authoritarian deliberation’. 
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a variety of ‘hybrid’ regimes. These regimes mix authoritarian rule with political 

devices including elections, consultative forums, political parties, and legislature’ 

(He & Warren, 2011, p. 269). He and Warren (2011) provide a rich narrative of how 

the Party-State engages with their people to legitimise their rule and management. 

These authors offer a way for the authoritarian regime to consult the public 

deliberately to create participation and generate consent though deliberation to 

enable ongoing Party hegemony. ‘Voice is the remaining option for controlling 

dissent and maintaining order’ (He & Warren, 2011, pp. 180-181) to legitimise the 

Party-State. Constitutional reforms have elements of liberal democratic 

constitutionalism with human rights and the rule of law becoming ‘a new 

legitimising tool both in international and domestic politics’ (He, 1996, p. 204). Its 

authoritarian deliberation is used as a part of ongoing negotiation with the people to 

consolidate the CCP hegemony. Consequently, ‘an authoritarian regime pursuing a 

development agenda might use deliberative mechanisms does not mean, of course, 

that it will do so’ (He & Warren, 2011, pp. 180-181).  

Authoritarian deliberation is not a new practice in China. In fact, 

Confucianism in the imperial period was also deployed to serve government 

effectiveness and the legitimacy of the ruler (A. Chan, 1996; Gilley, 2014, pp. 21-52; 

He, 2014). According to A. Chan (1996, p. 32), in recent times, the ‘revival of 

Confucianism was to serve the traditional role of providing legitimacy’ for ‘the CCP 

and its government to privilege to lead the Chinese society’ because it emphasises 

the harmony of society under the leadership of the CCP. In his recent study, He 

(2014) argues that the Chinese conception of deliberation comes from ‘moral codes 

of Confucianism in which ‘min-ben (people-centric)’ means to serve the people’ (He, 

2014, p. 62). However, the moral codes’ priority is to set up social harmony and to 

‘improve governance, enhance authority, and generate legitimacy’ (He, 2014, p. 71) 

rather than to satisfy the people’s demand. Even in imperial China, the role of 

remonstrating officials was to challenge the policies of emperors. However, they 

never questioned the legitimacy of the emperor, who was considered the ‘Son of 

Heaven’. Remonstrating officials challenged the policies of emperors with the aim to 

‘make a good emperor’. This is the case in the present day, where the aim of 
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authoritarian deliberation with the acceptance of public participation in politics is to 

‘make the CCP a good ruler’ (He, 2014, p. 71). That helps the CCP consolidate the 

CCP hegemony and promote its political legitimacy in the public eye before 

considering public needs. 

The above debates look at constitutional changes in China from different 

viewpoints; however, they share a similar view that the Chinese constitutional 

changes have taken place to enhance the political legitimacy of the CCP-State. This 

can be used to explain why the CCP-State introduced the constitutional reforms, 

supported to some degree, but also hindered them. Having considered the major 

Asian case, China, and the issue of political legitimacy of the Party-State in China, I 

now turn to Vietnam and the Vietnamese literature to see if the lessons we have 

learnt about China apply equally to Vietnam. 

 

Vietnam literature review 

Vietnam provides an important case for our study of the transition from socialist to 

liberal democratic constitutionalism because Vietnam is a socialist country that has 

undertaken three constitutional reforms towards liberal democratic constitutionalism 

in 1992, 2001 and 2013. In addition, there is extensive Vietnamese and international 

scholarship on the Vietnamese constitutions since Vietnam made its transition to 

liberal democratic constitutionalism in the 1992 Constitution and beyond, but this 

scholarship is limited. For example, it does not offer a comprehensive description 

and analysis of all three Vietnamese constitutional reforms in 1992, 2001 and 2013 

based on original documents of the Party, state agencies, NA debates, and 

Vietnamese online newspapers. Moreover, it does not fully spell out the factors that 

support or hinder the three Vietnamese constitutional reforms. Importantly, it tends 

to be divided between scholarship written in English and those written in Vietnamese 

on Vietnamese journals and books, each of which addresses different concerns and 

which therefore does not allow for comprehensive engagement between these 

scholars.       
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The writing of Vietnamese scholars 

Relating to constitutionalism, the writing of Vietnamese scholars as recommended 

above should be divided in two groups based on the language of English or 

Vietnamese they used in their research.  

The first one relates to those mainly Western-trained scholars who express 

their ideas in the English language. This scholarship openly speaks to some issues, 

even the sensitive features of the Vietnamese constitutions. Prior to the second 

constitutional reform in 2001, there had been few English language publications by 

Vietnamese scholars. Noticeably, N. B. Thanh (1992) gives an overview of the aims 

of the 1992 constitutional reform towards the rule-based state with a market-oriented 

economy and workable state institutions. After the 2001 constitutional reform, 

recognisable publications related to constitutionalism can be quoted, such as the 

study of To (2006) who looks at Vietnamese judicial independence in comparison 

with the United States, Germany and France. N. Q. Viet (2006) explains the 

transition to the rule of law in Vietnam through the roles of formal and informal 

institutions and the delegation of powers to independent courts. N. V. Quang (2007) 

examines the system of review administrative action by courts and tribunals from a 

comparative view with Australia. Additionally, various issues of Vietnamese politics 

have been studied, such as the emergence and development of civil society in 

Vietnam and the strategy of the State to supress any dissident movement (Bui, 

2013a), the dominance of the VCP in the development of the Vietnamese 

constitutions (Bui, 2016a), the changing of human rights discourse in the process of 

constitutional reforms from 1992 to 2013 in the Vietnamese context of socialist rule 

of law (Bui, 2014a, 2016b), diverse voices and interests of the public in society 

increasing in recent constitutional debates challenging the dominance of the Party 

(Bui, 2014b), and the development of liberal constitutionalism in Vietnam since the 

1992 constitutional reform (Bui, 2013b). 

There is extensive literature on the process of drafting the 2013 Constitution. 

N. T. Huong (2012) reflects on vibrant debates on revising some content of the 1992 

Constitution in the Vietnamese media. Furthermore, she proposes the potential for a 
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mechanism of constitutional review in Vietnam (N. T. Huong, 2014), and examines 

the dissident views of intellectuals on the amendment of the 1992 Constitution, and 

scholarly debates on constitutional review when amending the 1992 Constitution in 

2013 (N. T. Huong, 2016). One of the most significant voices from Vietnamese 

constitutionalists is Bui Ngoc Son. He has written numerous articles related to the 

constitution and constitutionalism in Vietnam. His publications focus on the 

development of the Vietnamese constitutions from 1992 to the present (B. N. Son, 

2014a), constitutional review in constitutional reform in Vietnam (B. N. Son, 2014b), 

the procedure of drafting the 2013 constitution with references to the liberal 

democratic values in the 1946 Constitution for the content of the 2013 Constitution 

(B. N. Son, 2015b), the adaptation of Vietnam following a global trend of 

constitution-making through the 2013 constitutional reform and the issues of human 

rights (B. N. Son, 2016b), evidence of popular constitutionalism in debating the 2013 

Constitution and conditions needed for popular constitutionalism taking place in 

Vietnam (B. N. Son & Nicholson, 2016), and different viewpoints discussing the 

relationship between central and local governments in the 2013 constitutional reform 

(B. N. Son, 2015a). Additionally, he provides an enriched source on the role and 

shape of Confucianism as a constitutional influence in East Asia and Vietnam (B. N. 

Son, 2012a, 2016a), particularly in the imperial period (B. N. Son, 2013a), and in the 

early Twentieth Century of Vietnam (B. N. Son, 2012b). 

The writing of Vietnamese scholars in Vietnamese in Vietnamese journals or 

books is significantly shaped by the political environment in Vietnam, which limits 

the extent and range of topics that can be addressed safely. Vietnamese scholars have 

to acknowledge the legitimacy of the VCP leadership, and as insiders, they ignore 

any sensitive issues related to the Party-State, Party hegemony, and the violations of 

human rights in the practices of the Party-State, focusing only on theory and the 

nature of a constitution, and the process of constitution making and constitutional 

enforcement under the influence of a Western framework of liberal democratic 

constitutionalism. Directing their scholarship to constitutional implementation, they 

analyse the theoretical limitations of the Vietnamese Constitution and the limitations 

of its implementation which relate to democracy; the VCP role, including 
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coordination and distribution between different state branches; the operation of state 

agencies; the market economy and the guarantee of human rights in legal system. 

This scholarship to which I refer below is in Vietnamese and has not been translated 

into English. All translations from this scholarship are my own, unless otherwise 

stated. 

There is much work on democracy in Vietnam by Vietnamese scholars. Most 

of the studies concentrate on the relationship between popular power and state power 

in the 2001 Amended Constitution. Scholars relying on the stance that democracy 

should be protected by the rule of law, criticise the lack of direct democracy in the 

Constitution, and elaborate on the reasons to enshrine more direct democratic rights 

of citizens through a referendum on the constitution and all the problems affecting 

the national destiny (N. T. Binh, 2002; Doan, 2012; T. N. Duong, 2011b, 2011c; N. 

T. V. Huong, 2006; V. D. Khien, 2010, 2011; Uc, 2007b, 2012a; Uc & Quynh, 2012; 

N. C. Viet, 2002; V. K. Vinh, 2013; Vuong, 2006). As a result of the lack of direct 

democracy, people cannot dismiss NA deputies or People’s Council deputies (V. H. 

Anh, 2003; Doan, 2006; T. N. Duong, 2012b). In addition, N. T. Binh (2002), and 

Thai (2012) admonish severely a situation where the 2001 Amended Constitution is 

devoid of rules relating to civil society and ask the state to regulate and nurture the 

power of civil society. Nhiem (2009, 2010, 2011) gently criticises the present legal 

system which has not created a level playing field for all candidates in an election 

and suggests ideas for revising this regime in the Vietnamese context. 

A large number of Vietnamese academics have analysed the institutional 

development of the constitutions or suggested constitutional changes in relation to 

the VCP and state institutions. Each of these scholars, although influenced by 

Marxism in their acceptance of the role of the VCP, has learned from the spirit of 

Western theory such concepts as the separation, check and balance of powers of 

Montesquieu or the social contract of Jean-Jacques Rousseau, as evident in their 

discussion on the VCP and state institutions. They criticise Party organisations that 

take over the work of state management (Bao, 2006; Doan, 2008; Hao, 1996; 

McCarty, 2001; Nhiem, 2009; Phat, 2011a; Quy & Vien, 2008; Tho, 2011; Uc, 

2005b), and the lack of checks and balances between different branches of state 
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power (Cam, 2010; Cam & Hai, 2011; N. H. Cuong, 2001b; Doan, 2011b; N. H. Duc 

& Quang, 2012; T. N. Duong, 2009, 2011a; L. V. Hoe, 2005; Hoi, 2011; P. V. Hung, 

2007; Ngan, 2008; Sy, 2011; T. V. Thang, 2010; N. P. Tho, 2009; V. Thu, 2010). 

Concomitantly with the debate on state power in general, Vietnamese scholars 

express specific concerns regarding the nature, operation, and function of each state 

institution regulated in the constitution. Disputes about the NA focus on the weak 

position of the NA with respect to the VCP; the organisational drawbacks of the NA 

and its organs; its representative characteristics and its activities including 

constitution making and law making; its ineffectiveness in law making; its decision 

making about the significant internal and external affairs of the country; and the 

exercising of supreme control over state institutions (C. A. Do, 2011; B. X. Duc, 

2003; N. D. Dung, 2010; T. N. Duong, 2005; D. V. Hai, 2012; P. V. Hung, 2001; Ly, 

2009; Thong, 2001; Tu, 2000; D. M. Tuan, 2001; L. M. Tuan, 2001). Central to the 

discussion of the judiciary is the severe criticism of the quality of the judiciary in 

adjudicating trials and, in reality, the lack of judicial independence from other state 

agencies (T. H. Binh, 2009; N. H. Cuong, 2001b; N. M. Cuong, 2002; T. N. Duong, 

2006; P. H. Hai, 2001; N. D. Loc, 2001; Luc, 2006; Que, 2004; B. N. Son, 2003a; T. 

V. Thang, 2010; D. M. Tuan, 2001). 

Relating to the market economy, some scholars (Hanh, 2012; P. D. Nghia, 

2011; Thuy, 2012; V. K. Vinh, 2013) criticise the state for creating an unequal 

competitive environment between state-owned enterprises (SOEs) and private 

enterprises. The work of P. D. Nghia (2001) on the economic renovation enshrined in 

the 1992 Constitution provides some details of the achievements and drawbacks of a 

market economy with a socialist orientation when the state legalises different policies 

for different economic sectors. These shortcomings are also discussed in the rules 

relating to ownership regime (Doan, 2011a), or expropriation of land (P. T. Hien, 

2008). 

Parallel to the debate on democracy, state institutions and market economy is 

the deliberation on human rights and citizens’ rights. Discussing human rights, these 

scholars praise the achievement of the 1992 Constitution and its amendments that 
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enshrine the term ‘human rights’ in the Constitution. However, commentators 

censure the lack of effective legal guarantees for the implementation of those rights 

(N. D. Dung, 2011; H. H. Hai, 2012; T. D. Kien, 2011b; H. V. Nghia, 2011b; Oanh, 

2012a; Phai, 2013; D. M. Tuan, 2013; N. T. Tuan, 2013). 

The final discussions on the Vietnamese constitutions by many Vietnamese 

scholars (Cam & Hop, 2011; N. H. Cuong, 2001a; Dien, 2011; B. X. Duc, 2007b; N. 

D. Dung, 2012; T. N. Duong, 2007; Giao, 2012; B. N. Son, 2003b; Thong, 2003; D. 

M. Tuan, 2011, 2013; L. M. Tuan, 2006; Uc, 2007b) concern the lack of a specialist 

state body for protecting the constitution; in general it can be said that the 

ineffectiveness of the 1992 Constitution has been caused by the lack of constitutional 

review. Vietnam has not accepted the separation of state power to guarantee checks 

and balances between the legislature, executive and judiciary. Thus, the 1992 

Constitution does not have any rules to enshrine a truly constitutional review on the 

legislature and the executive by the judiciary. 

There is extensive scholarship regarding the nature of the Vietnamese 

constitutions after the 1992 constitutional reform. Some scholars (N. D. Loc, 2001; 

Manh, 1993, 1995; D. M. Tuan, 2001) confirm that the constitution can be 

considered either through a legal or a political standpoint. From a legal standpoint, it 

is the supreme law of the country. From a political standpoint, the constitution is a 

document of the state to institutionalise the policies of the VCP on managing the 

state and society. Academics (V. H. Anh, 2003; Tuyen, 2001) accept the 

characteristic of the constitution as the supreme law of the land and do not give 

special attention to the political aspects of the constitution. However, they agree that 

the constitution is the supreme law of the state and that it institutionalises Party 

policies and socialist dogma in the form of regulations. 

Some scholars, accepting socialist legality theory, define the constitution as a 

fundamental law of state with all laws having to be in accordance with it (N. T. Binh, 

2011; Yeu, 2005), or because it is drafted, ratified, and promulgated by the state 

(Yeu, 2005) or because it shows the advanced, democratic nature of the state, and 

regime (N. T. Binh, 2011). For these scholars, the constitution is a tool of the state to 
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administer society; to consolidate and enhance the state powers, and not to restrict 

state powers. Other scholars (P. V. Hung, 2011; Manh, 2008; P. D. Nghia, 2001; Uc, 

2012b) affirm that the constitution is a prototypical law, a legal-political framework 

for the existence of the legal and political systems of a nation. They only see the 

constitution in very general terms, as the supreme law or as enshrining the political 

system, but they do not state clearly who has ownership of the constitution. 

Recently, with the transplantation of Western legal theory, Vietnamese 

academics (N. H. Duc & Quang, 2012; N. D. Dung, 2000, 2002, 2005; B. N. Son, 

2013b; Uc, 2010a) confirm that the constitution is a social contract of the people, a 

legal form of the people’s will. The people declare their common objectives and 

ideals. The Vietnamese Constitution belongs to the people who establish the state 

and have the right to vote on the constitution through a referendum.  

Concerning the content and the length of the constitution, there is a belief that 

the constitution is a fundamental legal-political document, so it only needs to confirm 

the political regime, the basic rule of operation and organ of the state, and the rights 

and duties of citizens (V. H. Anh, 2003; N. H. Cuong, 2001a; N. H. Duc & Quang, 

2012; N. D. Dung, 2000; P. V. Hung, 2011; Ngan, 2008; P. D. Nghia, 2001; Uc, 

2001, 2010a). In contrast, Hanh (2008), H. V. Nghia (2011b), and Yeu (2005), look 

at the constitution as a legal framework with a supreme position compared to other 

legal documents, so consequently, it should regulate all basic relations from political 

regime to economy, culture, science, education, health care, national security, 

international affairs, and human rights as did the 1959, 1980, 1992 Vietnamese 

constitutions. B. N. Son (2011) supports a detailed constitution when he argues that a 

brief and highly abstract constitution is not suitable to the case of Vietnam, a country 

in constitutional transition where there is no professional tradition of constitutional 

interpretation. Furthermore, a detailed constitution is in accordance with the 

international trends regarding constitutions.  

International scholarship 

As we have seen, Vietnamese scholars whose publications written in English mainly 

focus on the debates of drafting the 2013 Constitution and have not evaluated the 
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implementation of the three Vietnamese constitutional reforms since 1992. In 

addition, while some studies also touch on sensitive issues in Vietnam such as human 

rights and the hegemony of the Party, they do not provide a systematic analysis or 

full information about the factors that support or hinder the transition of Vietnamese 

constitutions leaning towards liberal democratic constitutionalism. In contrast, 

Vietnamese scholars whose publication are written in Vietnamese do not dwell on 

the sensitive issues regarding the Party-State, including the reality of its human rights 

violations and the hegemony of the Party; and even when they do, they speak in 

specific and limited terms of the lack of direct democracy in Vietnam without 

pointing to a clear reason, to the flaws of the legal system related to the operation and 

organisation of state agencies or the limitations of the legal system in protecting 

constitutional human rights. In contrast to domestic academics, the English 

scholarship is not limited by the Party-State, but its focus tends to be on the link 

between the theory and practice of politics, on the non-democratic features of 

democracy applied in Vietnam, such as the hegemonic leadership of the VCP; the 

violations of human rights in practical cases through the suppression of dissidents 

who dare to challenge the hegemony of the Party-State; the rhetoric of democracy in 

Vietnam (which often masks a different reality); the lack of judicial independence 

from the VCP and the lack of judicial review; and corruption. These issues of 

constitutional reform in Vietnam are assessed through a comparison with the 

Western theory of democracy, rule of law, and constitutionalism. However, 

international scholarship has not provided a comprehensive examination of all three 

constitutional reforms in Vietnam based mostly on original documents of the Party, 

state agencies and NA debates, and online newspapers in Vietnam. Moreover, it does 

not fully examine the factors that support or hinder the three Vietnamese 

constitutional reforms, nor has there been significant engagement with Vietnamese 

scholars.   

Relating to the role of the VCP in the 1992 Constitution, Thayer (1992d) 

details the economic and political reforms, and political debates under the leadership 

of the VCP when the 1992 Constitution was established, while Harrington, 

McDorman, and Neilson (1998) look at economic and political changes in the 1992 
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Constitution. Levien (1992), and Tønnesson (1993) express the view that there was a 

slight movement of the socialist economy, political institutions, and democracy 

towards Western standards of the rule of law with the development of a market 

economy and workable state institutions in the 1992 Constitution, where the aim of 

the Vietnamese Government was to attract more foreign investments to develop the 

national economy. However, many scholars claim the VCP was an obstacle to 

constitutional reforms in Vietnam when it carried out economic reform but remained 

a single-party regime with control over state and society (Barrett, 1999; Curtis, 1998; 

Frederick, 1998; Hassall & Cooney, 1993; Khng, 1992; Paul, 2010, pp. 119-126). 

A series of studies by an American scholar, Sidel (2002, 2008b, 2009a), is very 

informative for a general understanding of Vietnamese constitutional history. In 

detail, Sidel (2002) covers the Vietnamese scholarly dialogue in the 2001 

constitutional reform. Sidel (2008a) provides details of the emergence of 

constitutional debates over constitutional review and enforcement, and constitutional 

claims in Vietnamese legal and societal context. Sidel (2009a) describes the 

economic, political, and historical context of Vietnam in building the 1946, 1959, 

1980, and 1992 constitutions, revising the 1992 Constitution in 2001; and their 

content in the Vietnamese legal context. This study also looks at some aspects of the 

1992 and 2001 constitutional reforms such as protecting human rights through a 

particular case of freedom of association; the lack of judicial independence because 

of the intervention of party organisations, weak constitutional enforcement, and the 

lack of constitutional review. Nicholson (2016) examines the 2013 constitutional 

debate in Vietnam in comparison with China and asserts that this debate was still 

under the control of the VCP. However, it had experienced increasingly diverse 

public voices and the partial loss of control of the VCP in this process. 

Gillespie (2004, 2005, 2007a, 2007b, 2010) finds that the concept of socialist 

law in Vietnam which aims to define the role of the VCP in socialist law discourse 

represents a failure of the Constitution to constrain the state coupled with a lack of 

judicial independence. The concept and the reality of judicial independence in 

Vietnam have attracted interest from many international scholars. A compilation 

study of Holscher (1996), Nicholson (1999, 2001, 2007b), Nicholson and Quang 
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(2005), Quinn (2002, 2003), and Gary (2005) discusses the relationship between 

courts and the Constitution, courts and the VCP and other state institutions in 

Vietnam and finds judicial dependence on these institutions. In addition, there are 

studies about the Vietnamese economic court (Nicholson & Duong, 2010), 

corruption in courts (Nicholson, 2002), different viewpoints of aid donors and the 

VCP and state about legal and court reforms undergone in Vietnam (Nicholson & 

Low, 2013; Nicholson & Pitt, 2008, 2012). 

Many international scholars (Gary, 2005; Gillespie, 2010; Nicholson, 1999; 

Sidel, 2008a, 2009a) also look at the ineffectiveness of the 1992 Constitution since it 

lacks constitutional review. However, they place the real blame on the VCP. 

According to Gillespie (2010), the failure of the Constitution as a ‘body of binding 

rules’ emerges from a discrepancy between constitutional hierarchy and Lenin’s power 

distribution mechanism. This distribution mechanism, elaborated by Gillespie (2005), 

relates to the jargon of ‘democratic centralism’, a model that was conceptualised by 

Lenin, which ‘consolidates central party control over regional party cadres, state 

officials and the general public’ (Gillespie, 2005, p. 48), and a socialist democratic 

system based on the supreme NA.  

Relating to the application of human rights in Vietnam, many international 

scholars (Dimoff, 2013; Fforde, 2013b; Kerkvliet, 2014; Thayer, 2009, 2010b, 

2014a; Vuving, 2010) directly focus on human rights in Vietnam and examine the 

challenges of civil society and dissidents directed at the Party’s hegemony; and their 

repression by the Party-State. 

Regarding the economy, Beresford (1997) examines the market-oriented 

economy in which state agencies do not separate their role as economic managers in 

a market economy from the productive function of the state ministries and 

enterprises. Gainsborough (2013b) examines the influence of political culture in 

Vietnam in the way the party rejects pluralism and in its dislike of civil society. In 

addition, he argues that random corruption and ineffective public administration 

hinder democratic transition in this country.  
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Referring to the nature of the Vietnamese constitution, in the eyes of some 

scholars (Beresford, 1988; Duiker, 1985, 1992; Levien, 1992; McDorman & Young, 

1998; Quinn, 2002; Thayer, 1992d), the Vietnamese Constitution is an instrument of 

the ruling class, the VCP, to institutionalise its political, economic and social policies 

in legal documents
7
. In any case, the main impetus for the constitution emerges from 

the VCP in order to develop the country without weakening the political domination 

of the Party (Levien, 1992; McDorman & Young, 1998). As a result, the Vietnamese 

constitutions are usually changed or amended to progress the development of country 

at different stages rather than being designed as a permanent document (Beresford, 

1988; Duiker, 1985, 1992; McDorman & Young, 1998; Sidel, 2008b). However, 

Sidel (2002, 2008b, 2009a) argues that constitutional instrumentalism does not 

effectively apply in Vietnam with the case of the constitutional debates arising in 

revising the 1992 Constitution in 2001 when the Party allowed diverse and heated 

wide-ranging discussions, even though the new ideas were not brought into the 2001 

Constitutional change.  

From the above literature review, it is clear that there is a difference between 

literature written in Vietnamese and English debating constitutional transition in 

Vietnam. Vietnamese scholars whose publications were written in Vietnamese focus 

concern on the issues of the market economy; the Party leadership and state 

management; human rights in the 1992 constitutional reform; the lack of direct 

democracy in the 1992 and 2001 constitutional reforms; the coordination and 

distribution between different state branches; and organising the state apparatus in 

the 2001 Amended Constitution. However, accepting the leadership of the VCP, 

Vietnamese academics published their studied in Vietnamese generally avoid 

debating any issue on which a taboo has been placed by the Party-State — such as 

the Party hegemony and practical violations of human rights, thus avoiding the claim 

that the problems in Vietnamese constitutional practices lie with the VCP. If they do 

                                                 

7
 These opinions refer to instrumental theory of the socialist constitution. According to Sidel (2002, p. 

43), ‘Constitutions in Communist Party-run socialist countries have been, and remain, a means of 

political control by a single party, a way of expressing Communist Party political, economic and 

social policy in constitutional terms, a method for mobilizing action, and a malleable document 

subject to redrafting and adoption by a compliant legislature as times and policy changed’. 
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(which is rarely) they do so in a very subtle way. In contrast, many international and 

Vietnamese scholars who published their studies in English directly point out that the 

VCP, its organisations and members, and state agencies and officials limit 

Vietnamese constitutional reforms relating to democracy, judicial reforms and the 

practical protection of human rights, but their studies are inadequate in that they do 

not provide fully systematic information about the factors supporting or hindering the 

transition of the Vietnamese socialist constitution leaning towards liberal democratic 

constitutionalism.  There is insufficient attention paid by all scholars to the changes 

that took place in the years following the 1992, 2001, and 2013 constitutional 

reforms. For example, the study by Sidel (2002, 2008b, 2009a) relates to some 

features of the Vietnamese legal systems and focuses only on some aspects of the 

1992 and 2001 reforms such as human rights, judicial independence, and the 

enforcement of the constitutions. Studies about the 2013 constitutional reform mainly 

focus on the process of drafting the 2013 Constitution (Bui, 2013b, 2014b; N. T. 

Huong, 2012, 2016; Nicholson, 2016; B. N. Son, 2014b; B. N. Son & Nicholson, 

2016). Many Vietnamese scholars (Cam, 2010; Cam & Hai, 2011; N. H. Cuong, 

2001b; Doan, 2011b; N. H. Duc & Quang, 2012; T. N. Duong, 2009, 2011a; L. V. 

Hoe, 2005; Hoi, 2011; P. V. Hung, 2007; Ngan, 2008; Sy, 2011; T. V. Thang, 2010; 

N. P. Tho, 2009; V. Thu, 2010) look at the flaws in organising and applying state 

power as a result of the 2001 constitutional reform. Particularly, there is no study of 

Vietnamese or international scholars that examines a view of the NA’s deputies on 

the implementation of constitutional reforms in Vietnam. In addition, both 

Vietnamese and international scholarship have not provided a precise and systematic 

understanding of the real aims Vietnam wants to achieve with its reforms, why 

Vietnam chose these particular reforms, what Vietnam has accomplished or failed to 

achieve with each reform and what the factors have affected constitutional efficacy 

and democracy in the constitutional reforms of 1992, 2001, and 2013. This thesis is 

the first to engage with Vietnamese and international scholarship on the Vietnamese 

constitutions. It also provides the first ever comprehensive description and analysis 

of the three constitutional transitions of 1992, 2001, and 2013 in Vietnam with a full 

picture including their circumstances, the policies of the VCP, the aims of 

constitutional reforms, and their contents. In addition, this thesis points to the factors 
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supporting or hindering constitutional transition in Vietnam, basing most of its 

evidence on the VCP policies, state agencies’ documentation, the NA’s debates and 

online news all in Vietnamese. As Vietnam and China are situated in Asia, having 

land borders and some similarities as discussed above, this thesis focuses on those 

factors that were considered significant in the Chinese case (the factors of political 

party, state agencies and officials, and culture) to find out the degree or level to 

which these three factors support or hinder Vietnamese socialist constitutions in 

transition to liberal democratic constitutionalism. 

 

Conclusion 

This literature review has examined various aspects of the transition from socialist 

constitutions to liberal democratic constitutionalism in the international realm. It has 

provided an overview of scholarship on different areas of the world, considering a 

wide range of factors perceived in some ways as having an influence on the 

transition to liberal democratic constitutionalism in socialist countries and 

particularly in China, including international factors, political and legal culture, 

economy, and political institutions (including parties and state agencies). The 

literature review has deployed the theory of political legitimacy to explain why in 

single-party country such as China, the Party and the state introduced constitutional 

reforms with some values leaning towards liberal democratic constitutionalism, but 

they also hindered these reforms. The literature review has also examined the 

difference between scholarship is written in English and those are written in 

Vietnamese on Vietnamese constitutional reforms. While there are some gaps, the 

literature does contain some insights relevant to my study. Noticeably, this literature 

shows that differently to many areas in the world, in Asia and specifically in a single-

party regime such as China, the significant factors that have an influence on 

transition to liberal democratic constitutionalism include political and legal culture, 

the communist party, and state agencies and officials. Drawing on this insight, this 

thesis is the first that examines Vietnam and its constitutional evolution, examining 

those factors that support or hinder its constitutional transition. It takes a 
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comprehensive perspective by drawing on both Vietnamese and English scholarship, 

and examines the major constitutional reforms in 1992, 2001, and 2013 by focusing 

on the issue of political legitimacy of the Party-State and those important factors of 

the VCP, the state agencies and officials, and political and legal culture in Vietnam.  
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Chapter 3: The History and Constitutions of  Vietnam 

 

Introduction 

A constitution of a country is shaped by its political, social, and economic 

circumstances that exist when it is drafted and promulgated, and the influence of the 

culture and historical legacy of that country. Vietnam is not an exception. This 

chapter provides a general overview of the Vietnamese constitutions to allow us to 

gain better understanding of the more detailed chapters that follow. This chapter has 

two sections. The first section provides an overview of Vietnamese history, its 

political and legal culture, and socialism in which the Party-State claims its 

legitimacy. The second section considers the development of the Vietnamese 

constitutions. As a result, this chapter has a number of purposes.  

The first purpose is to tell the history of Vietnam, a story of struggles against 

invaders to build an independent nation and a socialist country. Alongside this 

history of Vietnam is the Chinese influence on culture, social structures and the 

organisation of state power in the feudal period; some of its features are still part of 

the present picture. In addition, part of Vietnamese history is the influence of French 

colonialism and socialism with the emergence of the VCP, which led the Vietnamese 

people to gain independence and build socialism in Vietnam. These features of 

Vietnamese history shape the country’s constitutions.  

As this thesis looks at the influence of political and legal culture on the 

implementation of the Vietnamese constitutional reforms, based on Vietnamese 

history, the second purpose of this chapter is to examine the legal and political 

culture of Vietnam. Vietnamese legal and political culture should refer to village 

culture, Confucianism, colonialism, and socialism. However, because socialism has 

been reflected in the content of each of the Vietnamese constitutions, particularly in 

the 1959 Constitution to the 2013 Constitution discussed in this chapter and the three 
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subsequent chapters, this chapter gives an overview with regard to village culture, 

Confucianism, and colonialism.  

 The third purpose is to provide a theoretical discussion of socialism and the 

role of the VCP and how the Party-State had to deal with the question of its political 

legitimacy through constitutional changes. This chapter divides socialism and the 

political legitimacy of the Party-State into two periods: before and after the 

abandonment of communism in the former USSR. In the first period, the legitimacy 

of the Party-State was based mainly on nationalism and socialism. In the second 

period, the Party-State claimed its legitimacy based on a number of approaches, such 

as socio-economic performance, the charisma of Ho Chi Minh, and nationalism. 

However, as this is a thesis focusing on the Vietnamese constitutional changes, I will 

look at socialism and the way that Party-State claimed and enhanced its legitimacy 

based on a rational-legal foundation or constitutional changes.  

The last purpose is to give a practical overview of the Vietnamese 

constitutional changes since independence to the present, looking at its five 

constitutions: the 1946 and 1959 constitutions of the Democratic Republic of 

Vietnam (DRV); and the 1980, the 1992 (amended in 2001), and the 2013 

constitutions of the present Socialist Republic of Vietnam (SRV)
8
. Through giving 

the detail of the development of the Vietnamese constitutions, this chapter also 

provides a practical context related to the emergence of the Vietnamese 

constitutions, and how it relates to socialism, the political legitimacy of the Party-

State, and the content of the constitutional changes. As the history of socialism and 

the political legitimacy of the VCP-State after the collapse of communism are 

provided and discussed in detail in chapter 4, 5 and 6, this chapter only looks at the 

related issues in the emergence of the 1946, 1959, and 1980 constitutions. 

 

                                                 
8
 In the period of 1954–1975, South Vietnam had the 1956 and 1967 Constitutions, but the present 

Vietnamese Government has never accepted them as a part of the Vietnamese constitutions. As a 

result, this section does not discuss these two constitutions of South Vietnam. 
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Impact of the history of Vietnam, political and legal culture, 

socialism on its constitutions 

Impact of Vietnamese history on its constitutions 

This section outlines Vietnamese history since the seventh century BC to now. This 

section is important because it provides a specific context in which Vietnamese 

constitutions emerge and are implemented. It is evident that the history of Vietnam is 

the history of struggle against aggressive invaders to build an independent nation and 

then a socialist country. The history of Vietnam is distinguished by the agrarian 

civilisation and clear influence of the Chinese feudal dynasties in ancient periods, the 

French colonists in more recent history, and socialism in modern history and present-

day Vietnam. 

Vietnam is an agrarian country located in Southeast Asia. Its neighbours are 

Laos and Cambodia in the West, China in the North, and the Pacific Ocean in the 

East. The first state of Vietnam, Van Lang, was formed in the seventh century BC. 

Since the second century BC, Vietnam was controlled by Chinese dynasties for more 

than a thousand years (Jumper & Normand, 1964; Nguyên & Nguyên, 1958). In this 

period, China tried to take control of all aspects of Vietnamese culture, society and 

government. However, the indomitable spirit of the Vietnamese was confirmed by 

resistance to maintain its national sovereignty. Nonetheless, the impact of China on 

Vietnamese society was indisputable, especially the culture of Confucianism, and 

concepts of law and administration, which the Vietnamese emperors followed to 

establish and consolidate their power (Jumper & Normand, 1964; Taylor, 1983). In 

939 AD, defeating the Chinese feudal army, Ngo Quyen set up an independent feudal 

Vietnamese state (Beresford, 1988; Taylor, 1983). After the death of Ngo Quyen in 

944, 12 warlords fought against each other and put the country through misery and 

chaos. Dinh Bo Linh defeated them and reunified the country in 967. In 1009, the Ly 

dynasty held power (Nguyên & Nguyên, 1958; Taylor, 1983), followed by the Tran 

dynasty in 1225, which was in power until the end of the fourteenth century. In this 

period, those two dynasties defended successfully national independence before the 
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invasions by the Sung in the eleventh century and the Mongol in the thirteenth 

century. Furthermore, the Ly and the Tran dynasties developed many aspects of the 

economy, state apparatus, and culture based on the prevalence of Buddhism and the 

development of Confucianism. At the end of the fourteenth century, the Ming 

emperor of China conquered Dai Viet (the name of Vietnam at that time) and 

thereafter considered it as an administrative unit. In 1427, Le Loi defeated the Ming, 

establishing the Le dynasty, which ended in 1527 (K. V. Nguyen, 1987; Nguyên & 

Nguyên, 1958). 

From the sixteenth century, the weaknesses of the feudal regime under 

Confucian ideology were exposed more clearly. Until the eighteenth century, 

Vietnamese society was in crisis with regard to its economy, politics, administration, 

and even ideology. This resulted in internal wars and divisions, which heavily 

impeded the development of the country (K. V. Nguyen, 1987). In the nineteenth 

century, the French gradually conquered Vietnam. Through many uprisings, the 

people struggled against the invasion of the French. Nevertheless, they lost to the 

modern French army (Beresford, 1988; Gough, 1990; Marr, 1971, 1981; K. V. 

Nguyen, 1987). As a result, Vietnam was a semi-feudal colony from 1858 to 1945. 

Under the feudal and colonial system, the Vietnamese people suffered two types of 

exploitation: from the feudal governments and from the French colonists (K. V. 

Nguyen, 1987). In this period, new social strata, the working class, bourgeoisie, and 

new intelligentsia emerged alongside the feudal social structure of landlords and 

farmers (Duiker, 1981; K. V. Nguyen, 1987). After the loss by different resistance 

groups against the French colonists, major rebellions took place under the leadership 

of the Vietnamese nationalist and communist, Ho Chi Minh, and the VCP (the 

Indochina Communist Party -ICP from October 1930) (K. V. Nguyen, 1987).  

In 1941, Japan invaded Vietnam, so that subsequently, Vietnam lived under the 

French colonists and the Japanese. Ho Chi Minh and the VCP formed the Vietnam 

Independence League (Việt Minh) with the message: ‘overthrow the Japanese and the 

French’ (Sowerwine, 2009, p. 244). They established their own authority and 

dominated much of the north of the country. On 13 August 1945, Japan surrendered 

to the Allies. On 15 August 1945, the Viet Minh led revolutions to seize power, 
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without the assistance of external forces (Sowerwine, 2009). This revolution is called 

‘a grand festival’ in which ‘popular exuberance and patriotic euphoria swept the 

countryside as well as cities and towns’ (Marr, 2013, p. 25). However, Marr (1995) 

argues that the August Revolution was the result of many forces who supported the 

changes in Vietnam colonialism, in which the ICP was only one force. Claiming its 

legitimacy, the ICP knew how to use people and the revolution for propaganda 

purposes, in which many local groups ‘had almost no idea of what the organisation 

stood for’ (Marr, 1995, p. 2)
9
. By 25 August 1945, the Viet Minh controlled Vietnam 

and the emperor, Bao Dai, surrendered. On 2 September 1945, Ho Chi Minh 

proclaimed the Vietnam’s Declaration of Independence establishing the DRV, which 

held Vietnam’s first free election on 6 January 1946. According to R. B. Smith 

(1968, p. 111), the Viet Minh ‘had to work very hard to make itself the dominant 

party in every region and every province’. In October 1946, the French reconquered 

Vietnam. The Vietnamese people, under the leadership of the ICP (the Vietnamese 

Workers’ Party – VWP from February 1951), won the wars of resistance against the 

French colonists with the victory of Dien Bien Phu in May 1954. This victory created 

a foundation for a new era of independence for the North of Vietnam. According to 

the Geneva Agreement, Southern Vietnam was under the temporary control of the 

French and the Americans until the general elections in July 1956. However, the 

United States interfered by supporting Ngo Dinh Diem in his bid for power by 

establishing the Republic of South Vietnam and refusing to hold elections 

(Sowerwine, 2009).  

From 1954 to 1975, with significant aid from China, the Soviet Union, and 

other socialist countries, Vietnam continued to fight for national liberation and 

unification against the United States and the government of Ngo Dinh Diem. The 

final victory of the liberation forces in Saigon in 1975 finished these wars 

(Beresford, 1988; K. V. Nguyen, 1987). Since then, Vietnam has been in a new era 

of unification, peace, and national construction under socialism, even though the 

                                                 
9
 The study of Marr (1995) gives an enriched illustration of the year of 1945 in Vietnam and clearly 

explains how the Vietnamese 1945 movement worked. With the aim of concentrating the power into 

the hegemony of ICP, after 1945, the ICP had always attempted to eliminate different political forces 

(Marr, 1995, pp. 549-552).  



76 

 

process of unification and total socialisation of the South of Vietnam is uneven 

(Marr, 1980; Thayer, 1980). However, the wars had devastated the country. This 

combined with the economic embargo of the United States and the ‘subjectiveness, 

impetuousness’, and ‘conservatism’ of the VCP in leadership placed the country in 

serious economic and social crises (CPC, 1982b). According to Marr and White 

(1988, p. 3) these crises ‘were actually the result of counterproductive economic 

policies’. In 1986, the Sixth Congress of the VCP applied the renewal (Đổi mới) 

policy focusing mainly on economic reform. This opened the new stage of 

development of the Vietnamese nation (Beresford, 1988). Applying four or five-year 

socio-economic development plans, Vietnam has improved its situation by increasing 

the standard of living of its people, through stable politics and especially by building 

a law-based state.  

In conclusion, this section provides an overview of Vietnamese history. 

Throughout Vietnamese history we see the struggles of the Vietnamese people to 

repel invaders and to liberate the country. Vietnamese history shows the influence of 

China in the imperial period, of colonialism with the conquering of Vietnam by the 

French colonists, and the strong influence of socialism with the leadership of VCP 

since 1945 to present. This history gives us a foundation to understand the context in 

which the Vietnamese constitutions have emerged, formed, and been implemented. 

In addition, Vietnamese history also provides a specific context in which to 

understand Vietnamese culture, as discussed below. 

Vietnamese legal and political culture 

As one of the research question of this thesis is ‘How do cultural factors support or 

prevent the Vietnamese constitutions in transition to liberal democratic 

constitutionalism?’, the significant job of this section is to give an overview of the 

Vietnamese political and legal culture. Vietnamese legal and political culture 

together, with Vietnamese history, can provide us with a specific Vietnamese context 

to understand how the Vietnamese constitutional changes have been undertaken. In 

addition, it also helps us to explain the implementation of these changes, defined 

through Vietnamese political and legal culture.  
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Vietnamese legal culture can refer to Buddhism, Taoism, Confucianism, 

colonialism, and socialism (Nicholson, 2007a), and political culture is not an 

exception. Some scholars (Alexander, 2002; Huy & Van Tai, 1987; Jamieson, 1993; 

Nicholson, 2007a; Tạ, 1988; Stephen B. Young & Nguyen, 1990) argue that 

traditional Vietnamese culture was influenced by Chinese culture through the 

existence of Buddhism, Taoism, and in particular Confucianism. However, 

Buddhism and Taoism faded in their influence concurrently with an increase in the 

strong influence of Confucianism starting from the latter part of the fourteenth 

century. As there is little evidence of the influence of Buddhism and Taoism in the 

legal field (Nicholson, 2007a, pp. 205-206) or political life, this part of the thesis will 

not look at Buddhism and Taoism. The thesis will examine village culture, 

Confucianism, colonialism
10

, and socialism as possible influence on the development 

of constitutionalism in Vietnam. As Vietnam is still experiencing the influences of 

socialism, this has been introduced in this chapter through an examination of each 

constitution. Socialism is also examined in the next section related to the political 

legitimacy of the Party-State through constitutional changes, and in the following 

chapters of my thesis, so this section does not deal with socialism, but only refers 

specifically to village culture, Confucianism, and colonialism.  

Village culture 

Some scholars (Gillespie, 2007b; Nicholson, 2007a) when examining Vietnamese 

legal culture do not look at village culture as independent from Confucianism. 

Nevertheless, in my thesis, I agree with Koh (2007) and Woodside (1988) that 

studying Vietnamese culture cannot ignore the existence of village culture. The 

imperial history of Vietnam experienced the dominance of Chinese dynasties over 

many centuries; however, ‘the resilient Vietnamese people, while appreciating and 

absorbing Chinese culture, never gave up their particular ways of thinking or doing 

things’ (Huy & Van Tai, 1987, p. 2). ‘Chinese officials occupied only the district 

level positions, leaving Vietnamese in village posts’ (Van Tai, 2009, pp. 14-15). 

Consequently, local people had their own autonomy of habits, customs, and 

                                                 
10

 Gillespie (2007b) and Salomon and Ket (2010, p. 135) believe that Confucianism, colonialism, 

socialism, and Western values put their contribution to influence Vietnamese culture. 
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institution which ‘were sometimes very different from Confucian morality’ (B. N. 

Son, 2013a, p. 384). Vietnamese enjoy their autonomy in villages and village culture 

where Confucianism has little influence (Stephen B. Young, 1976). Gillespie (2007b, 

p. 140) explains that Neo-Confucianism ‘only remotely touched the lives of most 

Vietnamese who lived in villages at the periphery of the imperial knowledge system’. 

According to Stephen B. Young and Nguyen (1990, p. 298), Confucianism to some 

degree ‘failed to become the axial principal of Vietnamese communal organisations 

because it was adopted in Vietnam primarily by an elite of gentry families wedded to 

the privileges of officialdom’. In explanation, Jamieson (1993, p. 15) refers to 

traditional Vietnamese values to ‘yin and yang subsystems’ in which the ‘yin 

subsystem’ related to the influence of ‘Buddhism and the more egalitarian village 

institutions, as the ‘real’ Vietnam’ or ‘actual culture’ of the people, while the ‘yang 

subsystem’ related to Neo-Confucianism, and that the ‘yang subsystem’ was 

‘‘dominant’ is perceived as an elitist view’. Even in the colonial period, Vietnamese 

villages were quite independent from the colonial administrative system when they 

had their own customs and preference rules based on the relationships of families and 

clans (Jumper & Normand, 1964; R. B. Smith, 1968, pp. 55-69; Stephen B. Young & 

Nguyen, 1990). This confirmed that there was village culture existing in parallel with 

Confucianism in Vietnam. Some scholars (Dinh, 1985, 1998; M. V. Giang, 1993, 

1996; Tiet, 1998; Uc, 2003) also refer to the existence of village culture with village 

customs that are independent from the laws of the state. This is a culture of local 

collectives that was based on rice agrarianism, adhered to by each village (Fforde & 

De Vylder, 1996; M. V. Giang, 1996).  

Influenced by geography, Vietnam is mainly separated into two deltas that 

suffer an uncertain and dangerous environment. This environment leads to the fact 

that ‘the local culture has emphasised the subordination of the individual to 

collective discipline of family and village’ (Jamieson, 1993, p. 9). According to 

Woodside (1988, pp. 152-158), village culture is under the influence of the residence 

of the Vietnamese peoples where they live in a small village or hamlet based on 

multi-family or clan settlements linked by small paths and waterways. Villagers 

always tried to confirm their independence from the bureaucratic hierarchy. The 



79 

 

village was managed by the village chiefs or village elders or council of notables. 

These people played a bridging role between the villagers and bureaucracy including 

collecting tax and resolving court orders
11

. Communalism strongly influenced village 

life based on family relationships. It can be seen that village culture supports 

deference to the national autonomy of the Vietnamese people. 

Confucianism 

Many scholars (Duiker, 1992; Elman, Duncan, & Ooms, 2002; Gillespie, 2007b; D. 

X. Hop, 2011; Nicholson, 2002, 2007a; R.B Smith, 1973; B. N. Son, 2012a, 2016a; 

Taylor, 2002; N. B. Thanh, 1992; Tønnesson, 1993) place modern Vietnam under the 

influence of Confucianism. Confucianism took over from Buddhism in the fifteenth 

century (Alexander, 2002; Huy & Van Tai, 1987; Jamieson, 1993; K. V. Nguyen, 

1974; R. B. Smith, 1968; B. N. Son, 2013a; Tạ, 1988; Stephen B. Young, 1976; 

Stephen B. Young & Nguyen, 1990) and ‘developed a neo-Confucian political and 

social elite of scholar/gentry bureaucrats’ (Stephen B. Young, 1976, p. 2). Marr 

(1979, p. 315; 1981, p. 58) explains clearly that 

The heart of this Confucian doctrine lay in the cultivation of virtuous conduct. Socially 

this was expressed in the five relationships (ngu luan): ruler-subject, father-son, 

husband-wife; elder brother-younger brother and friend-friend. Only the last held any 

egalitarian possibilities, the other being inherently vertical and unequal. (…). 

 Ethical cement for this structure was supplied by a set of cardinal virtues, the number 

eventually stabilizing at five: "benevolence" (nhan), "righteousness" (nghia), "ritual" 

(fe), "knowledge" (tri), and "sincerity" (tin). "Benevolence"… seems to have taken on 

qualities of abstract, even mystical goodness, often limited to the king alone. By 

contrast, "righteousness" had much more concrete implications, which even the most 

lowly subject was expected to understand. Righteousness meant doing what was correct 

rather than what was of immediate personal gain, of accepting one's obligations within 

the system— in short, of practising self-denial for the greater good. "Ritual" meant 

careful attention to social forms, to decorum, as well as intricate ceremonies directed 

toward Heaven, the ancestors, local deities, and assorted wandering spirits.  

It can be seen that ‘Confucian principles emphasised the personal virtues of loyalty, 

morality, and obedience and the social importance of hierarchy, status, and order’ 

(Jumper & Normand, 1964, p. 378). Duiker (1981, p. 25) explains how 

Confucianism can exist in Vietnam when he argues that at first glance, Confucianism 

                                                 
11

 The study of Chesneaux (1966, p. 49) also believes that ‘The commune was administered by 

‘notables’, elected or co-opted according to local custom; the notables were in contact with the 

mandarins of the central power and their main task was to collect taxes and recruit soldier’. 
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and Marxism were ‘antithetical’ in some facets, particularly where Confucianism ‘is 

fundamentally hierarchical and accepts the existence of enduring differences in 

human status and capacity, Marxism is consciously egalitarian and attempts to 

abolish or minimise such differences’. However, according to Duiker (1981, p. 26) 

there are a  

number of underlying similarities between the two doctrines: the belief in one truth, 

embodied in quasi-sacred texts; the concept of an anointed elite, trained in an all-

embracing doctrine and responsible for leading the broad masses and indoctrinating 

them in proper thought and behaviour; the stress on personal ethics and selfless service 

to society; the subordination of the individual to the community; the belief that material 

wealth is not the ultimate end product of human endeavour but should be firmly 

subordinated to more spiritual goals; and the conviction that human nature is malleable 

and can be improved through corrective action. 

And he believes that ‘in that sense, it is tempting to view Vietnamese Marxism as a 

type of reformed Confucianism’ (Duiker, 1981, pp. 26-27), particularly in that 

Marxism was mostly absorbed by Confucian scholar-gentry who hated colonialism 

(Duiker, 2000). Vietnamese scholar, K. V. Nguyen (1974, p. 47) agrees that both 

doctrines are isolated from individualism and emphasise ‘collective discipline’. In 

addition, K. V. Nguyen (1974, p. 50) argues that 

In Vietnam, as in China, it could even be said that Confucianism has left its mark on 

some aspects of Marxist thought… Among great family of Communist Parties, the 

Vietnamese and Chinese have particularly exhibited more of a moralistic tone than 

Communist Parties elsewhere, where the bourgeoisie has exercised ideological 

leadership over a long period of time. 

Colonialism 

When occupying Vietnam, French colonialists also established a legal and political 

system to control Vietnamese society. This system was separated into different 

political and legal systems of control in different parts of Vietnam under the name of 

Cochin-china, Tonkin, and Annam
12

 all of which were under the Indochinese Union 

(Jumper & Normand, 1964). The debate over the influence of French colonialism 

shows a conflict between the two following schools of thought (Nicholson, 2002, 

2007a).  

                                                 
12

 It refers to the South, North, and Central Vietnam. The influence of the French was strongest in 

Cochin-china where it had sovereignty, then reduced in Tonkin and Annam where the roles of the 

French was protectorate (Nicholson, 2007a, pp. 211-212).  
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The first group believes that French colonialism introduced values of Western 

theory into Vietnam in order to reform Vietnamese law with the aim of building a 

system of laws that applied as equally to the Vietnamese as to the French (Hooker, 

1978), particularly in relation to civil law (Hooker, 1975). The civilizing mission 

(mission civilisatrice) of the French affected the Vietnamese legal and political 

system in order to improve Vietnamese law and institutions, with the aim of setting 

up a system of law and administration that applied equally to the French and the 

Vietnamese (Baugher, 1980)
13

.  

The second group argues that colonialist laws and theirs political and legal 

institutions were an oppressive and opportunistic tool of the French to exploit 

Vietnamese people. According to an historical Vietnamese scholar K. V. Nguyen 

(1987), to resolve the issues of Vietnam colonialism, the French established an 

administrative system to serve the conqueror
14

. Some international scholars (Jumper 

& Normand, 1964; Marr, 1971, 1981) also argue that the colonial administration 

aimed to exploit the economy for the benefit of the mother country. The French 

restricted education and imposed high taxes, and reserved for themselves a monopoly 

in many areas of the economy and trade (K. V. Nguyen, 1987). When attending the 

Eighteenth National Congress of the French Socialist Party from 25 to 30 December 

1920 at Tours, France, Nguyen Ai Quoc (H̀ô & Fall, 1967, p. 3) blamed French 

colonialism, stating that:  

In its selfish interests, it conquered our country with bayonets. Since then we have not 

only been oppressed and exploited shamelessly, but also tortured and poisoned 

pitilessly. (…). Prisons outnumber schools and are always overcrowded with detainees. 

(…) We have neither freedom of press nor freedom of speech. Even freedom of 

assembly and freedom of association do not exist. We have no right to live in other 

countries or to go abroad or tourists. We are forced to live in utter ignorance and 

obscurity because we have no right to study.  

In the Declaration of Independence of the DRV on 2 September 1945, Ho Chi Minh 

(H̀ô & Fall, 1967, pp. 143-144) also echoed the blaming of French colonialism. In 

addition, although French colonialists transplanted Western legality into Vietnam 

with legal equality and positive liberty, these values were not applied to all 

                                                 
13

 Hooker (1978, p. 161) said that ‘in the later years of the colonial legal administration, jurists were 

looking forward to a fusion of the laws of Cochin-China in both procedure and in substance’. 
14

 The study of Hoang Van (1964) also gives regard to this variable colonial administrative system.  
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Vietnamese citizens, but only to Europeans and the tiny indigenous bourgeoisie 

(Gillespie, 2007b). Under the dominance of colonialists and in keeping with their 

own tradition, Vietnamese people looked at the legal system of French colonialism as 

a cruel tool for exploiting the indigenous people.  

In addition to the above two groups, the third mediate group has a softer 

response on the influence of French legal and political culture in Vietnam. Uc and 

Thong (1999) agree that the legal imposition by French colonialists faced strong 

protests from the people and in fact created a negative impression of the Western 

legal system. However, it was acceptable that this imposition also brought an 

opportunity for Vietnam to approach Western democratic legal theory, such that 

many Vietnamese theorists and patriots learnt about the aims for liberating the 

country. This cultivated in Vietnamese society the values of human rights, citizens’ 

rights with slogans of freedom, equality, and independence. Some international 

scholars (Duiker, 1981; Jamieson, 1993; Marr, 1971; R. B. Smith, 1968) explain that 

under the influence of humanitarian purpose (a mission civilisatrice) with the 

development of the modern Latin alphabet (chữ quốc ngữ), Western culture and 

values were gradually introduced and put into effect in Vietnam. However, education 

provided by French schools only facilitated a little demand by Vietnamese people 

(Jumper & Normand, 1964). Jumper and Normand (1964, p. 387) explain that 

‘Colonial rule did not completely restructure Vietnamese society, which remained 

essentially peasant-oriented’. In addition, according to Prugh (1975, pp. 20-21), cited 

in Nicholson (2007a, p. 216): 

The conglomeration of customary, Chinese and French law and the cumbersome dual 

system of administration did little to enhance the image of law or the central 

government in the eyes of the average farmer in his hamlet. Significant advances were 

mad under the French, but even to those Vietnamese who were exposed to the law and 

who understood its workings, it must have seemed that the ‘rule of law’ meant simply 

the rules of the governing political power, imposed on a population whose only 

participation in the legal process was passive obedience.  

I believe that colonialism influences Vietnamese society in both positive and 

negative ways. It is true that to some degree, colonialism brought some ideas of 

Western democratic legal and political theory, which some Vietnamese patriots 

learnt about for the aim of liberating the country. However, bringing the law of 
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invaders with the purpose of exploiting the colony, colonialism built up hatred of the 

law and the State in Vietnamese society, with political and legal implications. In 

addition, it also placed the image of a brutal law of the state to punish the people 

rather than equality for all people, and of a multi-layer bureaucratic administrative 

system. 

In conclusion, this section refers to Vietnamese legal and political culture 

with the specification of village culture, Confucianism, and colonialism. These 

unofficial institutions in different ways influenced the implementation of the 

Vietnamese constitutional reforms, as we will see the subsequent chapters. Alongside 

these cultures is the influence of socialism with the political legitimacy of the Party-

State and development of Vietnamese constitutions since 1945 to present. That is 

discussed in detail below and in the subsequent chapters. 

Socialism and the political legitimacy of the VCP-State in the 

Vietnamese constitutional changes 

This section provides theoretical discussions of socialism and the political legitimacy 

of the VCP-State in the context of the emergence of the Vietnamese constitutions. In 

this section, I separate socialism and the political legitimacy of the VCP-State into 

two periods, before and after the abandonment of communism in the USSR, because 

it shows the different approaches that the VCP-State tried to use to consolidate 

socialism and the political legitimacy of the Party-state. Because this thesis focuses 

on the evaluation of the development of the Vietnamese constitutions, socialism and 

political legitimacy have been examined in connection with the Vietnamese 

constitutional changes, in which the first period relates to the 1946, 1959 and 1980 

constitutions, while the second period involves the remaining constitutions.  

In addition, in this section I also look at the theoretical lessons that have been 

gained from the case of China, as noted above. The case of China provides a useful 

theoretical framework to understand socialism and how the communist party and the 

state claim and enhance their political legitimacy. In the socialist country, of China, 

as in many democratic countries, the Party-State can use the constitution as a legal 
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tool to claim its domestic and international legitimacy. The study of the Chinese case 

shows three theoretical propositions of how the CCP-State enhanced its political 

legitimacy through constitutional reform. The first suggestion looks at constitutional 

reform in China as a part of a grand mediation with the people to ensure the ongoing 

legitimacy of the Party- State. The second suggestion considers the rise of popular 

constitutionalism in drafting a constitution when the Party-State was faced with 

legitimacy deficits. The third argues that the Party-State introduced constitutional 

reform as a part of the ongoing negotiation with the people to retain the Party 

hegemony. When applying these suggestions to the case of Vietnam, I believe that 

the third suggestion is more suitable for looking at how the VCP-state retained the 

Party hegemony through constitutional reforms.  

Socialism and political legitimacy of the Party-State in Vietnamese 

constitutional changes before the collapse of communism in the Soviet 

Union 

Before the collapse of communism in the USSR in 1991, Beetham (1991) argues that 

the political legitimacy of the communist party and the state was based on Marxism-

Leninism. For those countries that experienced national revolution, this political 

legitimacy was based on nationalism alongside Marxism-Leninism. Beetham (1991) 

also believes that the Party and the State in political power can use the constitution to 

claim political legitimacy. Applying this to the case of Vietnam, Vietnamese history is 

the history of liberation and building a truly socialist country in Vietnam. Therefore, I 

agree with some scholars (Hiep, 2012; Thayer, 2010a, 2011; Vasavakul, 1995) that in 

this period, nationalism and socialism were the most significant modes of legitimacy of 

the VCP-State. The VCP and the state, from the early days of national revolution, 

always ‘held high the twin banners of national independence and socialism’ (Bach & 

Hoe, 1984, p. 105). This foundation of the political legitimacy of the Party-State will 

be explained in detail in the analysis of the practical context of the emergence of the 
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1946, 1959, 1980 constitutions below. Additionally, other sources of legitimacy derive 

from Ho Chi Minh’s charisma
15

 (Hiep, 2012; Thayer, 2011) and external support
16

.  

Socialism and political legitimacy of the Party-State in Vietnamese 

constitutional changes after the collapse of communism in the Soviet 

Union 

After the collapse of communism in the USSR, the domestic legitimacy of the VCP-

State relied on multiple sources, including rational-legal, performance (economic 

achievements and political stability), and nationalism (the historical roles of the VCP-

State in the wars of national resistance against foreign invaders), while international 

legitimacy bases itself on membership of international organisations such as ASEAN, 

WTO and non-permanent membership of the United Nations Security Council 

(Thayer, 2010b). Political scholars particularly emphasise social-economic 

performance and political stability as a legitimate source for the hegemony of the VCP 

(Hiep, 2012; Thayer, 2010a). As this thesis focuses on the implementation of three 

constitutional reforms, in the second period, I emphasise political legitimacy based on 

the rational-legal legitimacy and international legitimacy rather than nationalism and 

performance.  

Looking at the history of socialism and the political legitimacy of the Party-

State after the collapse of communism in the USSR in relation to the constitutional 

changes in Vietnam through rational-legal legitimacy, or through the Vietnamese 

constitutions, I agree with the international and domestic hypotheses by Law and 

Versteeg (2013a) noted above, that an authoritarian regime can claim its international 

and domestic legitimacy by making or changing its constitution to satisfy the 

expectations of international and domestic audiences, and to resolve the organisation 

of state power. Vietnam is not excluded from these hypotheses. Relating to the 

                                                 
15

 The 1980 Constitution confirms the role of President Ho Chi Minh in establishing the VCP, with the 

VCP leading the national revolutions to prevent invasion (Preamble, "Constitution," 1980). 
16

 The Vietnamese regime was first recognised by the People’s Republic of China in January 1950. By 

the end of 1975, it was recognised and had established diplomatic relations with ninety countries 

(Hiep, 2012). The 1959 and the 1980 constitutions also referred to the support of ‘socialist countries, 

the nations under foreign invasions’ (Preamble, "Constitution," 1959) or clearly the support of Lao, 

Cambodia, Soviet Union and socialist countries (Preamble, "Constitution," 1980).  
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domestic hypothesis, there are some lessons drawn from the case of China that can be 

deployed to understand socialism and political legitimacy of the Party-State in 

Vietnam.  

For the domestic hypothesis, as noted in the Chapter 2, the discussions of the 

case of China provide three debates to explain how the CCP-State enhances its 

legitimacy based on its constitutional changes. The first debate suggests that 

constitutional reform in China is a part of the grand mediation of the CCP-State with 

the people to enable the ongoing hegemony of the CCP (Hand, 2012). The second 

discussion comes from the studies of Dowdle (2002, 2009, 2012) and B. N. Son and 

Nicholson (2016), who believe that to boost its political legitimacy, the CCP-State 

has created a space for the development of popular constitutionalism in the 

constitutional reform. The third debate argues that constitutional reform in China is 

also a part of the ongoing negotiation of the CCP-State to retain the monopoly of the 

CCP (He & Warren, 2011).   

Applying the insights from the above arguments about the changes of 

Chinese constitutions into the Vietnamese case, I agree with B. N. Son and 

Nicholson (2016) that the Vietnamese constitutional reforms are not characteristic of 

grand mediation with the people which has the aim of enabling the Party’s hegemony 

(Hand, 2012, pp. 53-59). B. N. Son and Nicholson (2016, pp. 4-6) provide a precise 

explanation for this argument. Practically, Vietnam did not undergo excessive 

repression such as with the Cultural Revolution in China. The idea that political 

stability is more important than citizen rights (Hand, 2012, p. 143) is ‘less present in 

Vietnam’, according to B. N. Son and Nicholson (2016, p. 5). Additionally, B. N. Son 

and Nicholson (2016, p. 5) believe that Vietnam facilitates more open space for 

governance consideration than China and they have not seen Vietnamese 

constitutional practice as ‘likely to culminate in the ‘grand mediation’’ as suggested 

by Hand (2012). Relating to the second discussion of popular constitutionalism, as 

popular constitutionalism places more emphasis on the formal constitutional process, 

particularly the increase of different popular voices in this process, it will provide a 

useful evaluation for looking at the process of constitutional drafting in 2013. 

However, my thesis wishes to look at a bigger picture, that the constitutional reforms 
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have been taken under the influence of the multiple features of political, legal, and 

social factors identified by the VCP and state under, firstly, mainly domestic, and 

then, international pressures. I will deploy the theory of He and Warren (2011) about 

authoritarian deliberation to support my argument about constitutional changes that 

have been undertaken in Vietnam as a part of ongoing negotiation of the VCP-State 

to retain the Party hegemony.  

There is some support from scholars for authoritarian deliberation in 

Vietnam. To maintain its legitimacy, the Party ‘makes room for social pressures and 

demands on the state’ (Kerkvliet, 1997, p. 67) and accommodates ‘pressures coming 

from outside the state apparatus and its own organisation’ (Beresford, 1988, pp. 116-

118; Kerkvliet, 1997, p. 67; C. White, 1985, pp. 111-112). To clearly explain the 

relationship between the VCP-State and society, Kerkvliet (1997, pp. 65-67; 2003, pp. 

27-53) employs three interpretations that can be applied for Vietnamese politics. First 

is the ‘dominating state’, in which the Party-State has extensive powers over policy-

making and implementation but also controls the media, religion and organisations. 

Second is the ‘mobilisational corporatist’, which emphasises ‘the role of official 

organisations in both mobilizing support for the state and being a channel through 

which people’s concerns can influence what state agencies do’ (Kerkvliet, 2003, p. 

49). Third is the ‘dialogical’ interpretation, in which individuals, groups and social 

forces outside official channels can carry out their activities from time to time to 

influence the decisions of the authority’ (Kerkvliet, 2003, p. 49). Looking at four 

arenas of Vietnamese politics, namely governing institutions and processes, media, 

agricultural collectives, and corruption, Kerkvliet (2003, p. 49) finds the existence of 

‘ongoing deliberations regarding proper relations between the state and the rest of 

society’. The studies of Kerkvliet (2010, 2015) reflect the fact that in the Vietnamese 

authoritarian regime, the VCP-State not only applies coercion to protests and dissident 

views, but they choose to ‘mix repression with toleration, dialogue, and 

accommodation’ (Kerkvliet, 2014, p. 101). This approach was reconfirmed by Bui 

(2016a, p. 230) that in the 2013 constitutional reform, faced with various and dissident 

views on the role of the VCP in the 2013 Constitution, ‘The response from the party-

state leadership was a mixture of concession, coercion, and co-optation’. When 
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looking at the development of civil society in Vietnam through practical cases of 

environmental governance, anti-China demonstrations and constitutional amendment, 

Bui (2013a) exploits a Gramscian perspective
17

 to examine Vietnamese civil society in 

relation to the state. He believes that the Party-State practically has provided ‘the space 

for counter-hegemonic discourse and for intellectuals to mobilise support’ that 

implicate ‘both a co-optation strategy and a Gramscian concession to counter-

hegemonic discourse in civil society to maintain its existing hegemony’ (Bui, 2013a, p. 

93). 

There are numbers of studies, which focus on examining how the VCP-State 

retains its legitimacy through constitutional changes. In his study, Sidel (2002) gives 

the example of the 2001 constitutional debate in Vietnam to argue that constitutional 

reform in Vietnam no longer suffered from the ultimate control of the VCP. He argues 

that it was a diverse and vibrant dialogue and debate between the VCP, state officials, 

scholars and dissidents as a part of ongoing negotiation with the people to legitimise 

the constitutional amendment and the VCP leadership. Bui (2014b) believes that 

current Vietnamese constitutional reforms are an authoritarian deliberation. He argues 

that the ‘dialogical model’ of Kerkvliet (2003) between ‘old guards’ (VCP-State 

members) and ‘new players’ (who are influenced by liberal ideas) (Bui, 2014b, pp. 10-

12) is useful when examining the politics of the 2013 constitutional reform in Vietnam. 

In this process, the VCP leaders ‘made every effort to tread carefully and control the 

debates for the purposes of consensus and unity’ (Bui, 2014b, p. 10). For the sake of its 

political hegemony, the Party-State considers constitutional reforms as an ongoing 

negotiation with the people. According to Bui (2013b), on the surface the VCP ‘has 

opened up the constitutional discourse for different voices since 1990s in an effort to 

lead the change it desires rather than react against an undesirable one’ (Bui, 2013b, p. 

52). The acceptance of the VCP of liberal constitutionalism in the recent Vietnamese 

constitutional reform reflects ‘concessions by developing a syncretism strategy to 
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 According to Bui (2013a), there are three significant features of a Gramscian perspective. First is the 

relationship between the state and civil society, or between ‘hegemonic’ and ‘counter-hegemonic forces’ 

(Bui, 2013a, pp. 82-83). Second, he considers ‘civil society as a crucial superstructure that the state seeks 

to control’, ‘to produce necessary consent for political domination’ (Bui, 2013a, p. 83). Third is that 

‘civil society is not only a sphere of class struggle, but is also a realm of popular democratic struggle’ 

(Bui, 2013a, p. 83).   
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cope with such challenges in an effort to maintain its monopoly of power’ (Bui, 

2013b, p. 44). Bui (2016a, p. 224) explains that the Party dominance has been 

challenged  

throughout dialogues on the threshold of constitutional amendments. Noticeably, it was 

the dialogues initiated by former high-ranking officials of the Party and the state that 

have had an enormous impact on the long-standing beliefs on party leadership.  

In their current study on popular constitutionalism in drafting the 2013 Constitution, 

B. N. Son and Nicholson (2016, p. 1) propose that the condition for popular 

constitutionalism developed in authoritarian Vietnam is the existence of the three 

factors of ‘a tradition of activism, space for reformist and pragmatic dialogue 

targeting constitutional change, and the policy need for legitimacy’. They also 

provide evidence that Vietnam facilitates this condition. Nicholson (2016) believes 

that the analysis of authoritarian deliberation of He and Warren (2011) ‘resonates as 

a relevant analytical frame from the Vietnamese Party-State’s use of allowing 

debate’ (Nicholson, 2016, p. 204) while ‘controlling dissent and maintaining order’ 

(He & Warren, 2011, p. 281). However, in the Vietnamese context of the 2013 

constitutional dialogue, the deliberation is more ‘permissive or less able to control 

the discussions’ (Nicholson, 2016, p. 207), so even the VCP partially lost their 

control (B. N. Son & Nicholson, 2016). However, they accept that eventually, the 

space for debate was significantly narrowed when democratic centralism was applied 

and political resolution ‘has been settled, and all relevant actors accept the 

script/order’ (Nicholson, 2016, p. 207). 

In conclusion, I agree with He and Warren (2011) and the above scholars that 

after the crisis of communism all over the world, for the sake of political legitimacy 

and their own needs of internal division and coordination of state power, the Party-

State introduced constitutional reforms as authoritarian deliberation or a part of 

ongoing negotiation with the people. It shows the ‘attempt to interweave internal and 

external considerations and expectations and produce a document that provides 

governmental legitimacy at home and abroad respecting economic change without 

undermining the authoritarianism of the VCP’ (Harrington et al., 1998, p. 245). For 

those reasons, Vietnamese constitutional reforms have been driven by the Party-State 
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which tried to retain socialism while also accepting elements of liberal democratic 

constitutionalism (Vuving, 2010).  

After looking at the theoretical discussion of Vietnamese socialism and how 

the political legitimacy of the VCP-State claims its legitimacy, particularly through 

constitutional changes before and after the collapse of communism, I now turn to 

examine in practice how socialism and the political legitimacy of the VCP-State has 

been changed through each constitutional change and the development of the 

Vietnamese constitution.  

 

The political legitimacy of the Party-State and the 

development of the Vietnamese constitutions 

This section looks at the political legitimacy of the Party-Sate and the development 

of the Vietnamese constitutions in practice. Because the political legitimacy of the 

VCP-State in the 1992, 2001, and 2013 constitutional reforms will be examined in 

detail in Chapter 4, 5, and 6, this chapter only provides an overview of the political 

legitimacy of the Party-State up to the 1980 Constitution. The political legitimacy of 

the Party-Sate and the development of the Vietnamese constitutions should be 

separated into two periods, before and after the collapse of communism in the USSR. 

That is because it shows the different ways that the Party-State used constitutional 

changes to retain its political legitimacy.  

The political legitimacy of the Party-State and the development of the 

Vietnamese constitutions before the collapse of communism in the 

Soviet Union 

The 1946 Constitution18 

 

                                                 
18

 The 1946 Vietnamese Constitution was written in Vietnamese. In this section, I mostly use the 

translated version in English of Sidel (2009a, pp. 25-44). 
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This section provides an understanding of the emergence of the 1946 Constitution 

and how it is related to the political legitimacy of the VCP-State, and the content of 

this constitution. 

The first mode of political legitimacy for Vietnam is nationalism (Hiep, 2012; 

Thayer, 2011; Vasavakul, 1995) and it is reflected precisely in the process of 

emergence of the 1946 Constitution. In the context of Vietnam, nationalism should be 

examined closely in line with Ho Chi Minh’s path to find the way to fight for national 

independence for Vietnam in the earlier years of the Twenty Century; ‘the road to 

communism went through nationalism’ (Duiker, 1981, p. 7)
19

. Ho Chi Minh himself 

confirmed that ‘at first, it is patriotism (chủ nghĩa yêu nước), not yet communism (chủ 

nghĩa cộng sản), which leads me to have confidence in Lenin, in the Third 

International’ (Ho, 1989, p. 701). 

After the first wold war, allied victors met at the Versailles Peace Conference in 

Paris in 1919, to set up peace terms for the defeated. On behalf of the Vietnamese 

patriots, under the help of Phan Van Truong, Nguyen Ai Quoc (another name of Ho 

Chi Minh) sent to the Conference the Petition of the Vietnamese people including eight 

points to demand political autonomy for Vietnamese people (Duiker, 2000). In those 

points, the content of the seventh and eighth points emphasised ‘Changing the system 

of enacting decrees instead of enacting law’; ‘The delegation of and voted by 

indigenous people have a voice at the French Parliament’ (Ho, 2000a, p. 436). After 

that, this Petition was recited in Vietnamese in the form of a poem in which the 

seventh and eighth points were about the requirement of enacting a constitution for the 

Vietnamese people that had the soul of rule of law and a parliament that represented 

Vietnamese people (Ho, 2000a, p. 438). It can be seen that from the early days of 

Vietnamese revolutionary history, Ho Chi Minh had acknowledged and emphasised 

the sovereignty of the people in Vietnam and indirectly showed that a people’s 

parliament and a constitution of the people were necessary for the legitimacy of a 

government. In 1926, in the Petition sent to the League of Nations, Ho Chi Minh and 

his Vietnamese patriots wrote: ‘if Vietnam is independent, Vietnam will organise a 

                                                 
19

 H̀ô and Fall (1967) also believe that Ho Chi Minh firstly was a nationalist, a patriot and founded 

communism for the aim of national independence for Vietnam.  
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constitution based on the people’s rights’ (V. D. Hoe, 1993, p. 182). In practice, ‘there 

exists an international community expectation that independent states will have formal 

constitutions’ (Harrington et al., 1998, p. 244). In October 1944, when the opportunity 

of liberating the country was approaching, the issue of organising the state was an 

important job for the VCP and the people. Ho Chi Minh sent his letter to the people 

and confirmed the need for a representative system that ‘has to be voted by a national 

meeting of all domestic revolution parties and patriot organisations’ and ‘has enough 

force and credit to lead the work of liberating and building the country, and setting up 

foreign diplomatic’ (Ho, 2000b, p. 505). On 16 August 1945, at Tan Trao, Tuyen 

Quang, a national meeting that included 60 members from different political parties, 

patriot organisations, ethnic and religious groups established the National Committee 

of Liberating the Nation with Ho Chi Minh as Chairman (P. V. Hung, 2005). This 

agency was changed into the Provisional People’s Government on 26 August 1945 

which was mostly made up of members of the domestic ICP (Marr, 2013, p. 42). 

However, the understanding was that the Provisional People’s Committee could not of 

itself provide legitimacy. Ho Chi Minh, on behalf of the Provisional People’s 

Committee proclaimed the Vietnamese Independence Declaration for the 

establishment of the DRV; nevertheless, ‘no foreign government recognised the 

DRV’s existence’ (Marr, 2013, p. 24). As a result, at the first meeting of the 

Provisional People’s Government on 3 September 1945, Ho Chi Minh asserted that 

one of the urgent requirements of the Vietnamese Government was to resolve the issue 

of voting for the People’s Parliament to make a constitution (Ho, 2000c, p. 8). Thayer 

(2011) and Marr (2013, p. 29) argue that the first People’s Parliament was elected in 6 

January 1946 and provided legitimacy for Vietnam. From the words of Ho Chi Minh, 

an NA elected by the people and a democratic constitution that reflected the people’s 

sovereignty were necessary conditions and an official tool for a very young DRV to 

legitimise its government in the domestic and international worlds (Uc, 2007a). This 

People’s Parliament and the constitution had to express nationalism to attract all 

Vietnamese people to struggle against the invaders. With the aim of confirming its 

legitimacy, the People’s Parliament promulgated the first democratic Vietnamese 

constitution in 1946.  



93 

 

Relating to its content, the 1946 Constitution
20

 of Vietnam was called ‘A 

charter for independence and unity’ (Sidel, 2009a, p. 27). The People’s Parliament
21

, 

on 9 November 1946, promulgated the 1946 Constitution. The Constitution was brief 

and included the Preamble and 70 articles in seven chapters which illustrated the 

significant ideas of Ho Chi Minh on western liberal constitutional values in the first 

constitution for an independent government of Vietnam (Bui, 2013b; B. N. Son, 

2015b). At that time, even though the ICP was the main political force in Viet Minh 

(Marr, 1995, pp. 152-240), nevertheless the ‘ICP authority within the state apparatus 

was still quite limited’ (Marr, 2013, p. 13). Vietnam was ‘a broad-based alliance of 

various political and social forces’ and the ICP had to ‘work with other non-Viet 

Minh political parties from a range of political spectrum to run the fragile 

government’ (Bui, 2016a, p. 221). In this context, the VCP could not confirm its 

supremacy in the 1946 Constitution. Duiker (1992, p. 331) believes that ‘In keeping 

with the Party’s needs at that time, the 1946 one was a moderate document that was 

specifically created to appeal to a broad spectrum of the population through 

Vietnam’. ‘Nationalist interests took precedence over class interests and socialist 

dogma’ (Harrington et al., 1998, p. 247). The 1946 Constitution expressed the two 

significant pillars of the Declaration of Independence on 2 September 1945, which 

related to fundamental rights of nations and fundamental human rights (Bach & Hoe, 

1984). Although it was drafted under the leadership of the VCP, ‘the principle which 

predominated was the placing of the supreme interests of the nation above interests 

of class’ (Bach & Hoe, 1984, p. 106). Beresford (1988) argues that the 1946 

Constitution bore little resemblance to the Soviet Constitution, but encompassed 

some ideas of the Declaration of Independence of the United States. I agree with an 

American scholar, Fall (1956, p. 13), that: 

The Constitution gives a generally ‘Western democratic’ impression to reader in that it 

does not deal in economic theories and does not make use of stereotyped communist 

phrases, such as the ‘working people’ or the ‘victory of the dictatorship or the 

proletariat’.  

                                                 
20

 Marr (2013) gives detail accounts of the 1946 constitutional debates in Vietnam. 
21

 It should be emphasised that this was a pluralist parliament with the members coming from different 

parties at that time, with the dominance of Viet Minh in (Marr, 2013).  
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The Preamble and each chapter of the 1946 Constitution supported this assessment. 

The Preamble confirmed the important role of the August Revolution in helping 

Vietnam regain ‘sovereignty for nation, freedom for the people, and founding the 

Democratic Republic’ (Preamble, "Constitution," 1946). The Preamble enshrined the 

principles of the Vietnamese Constitution including ‘the union of all the people’ and 

the ‘guarantee of democratic freedom’ (Preamble, "Constitution," 1946). In addition, 

the Preamble confirmed that the Government ‘is marching forward on the path of 

glory and happiness, in the same rhythm as the world progressive movement’ 

(Preamble, "Constitution," 1946). This, according to Nicholson (1999, p. 312), 

expresses the ‘link’ or ‘connection’ rather than ‘integration’ of Vietnam with 

communist countries. 

Chapter One had three brief articles relating to its regime. It did not have any 

article with regard to socialism nor the leadership of the VCP, instead defining it as 

‘a Democratic Republic’ in which ‘all power belongs to the Vietnamese people, 

irrespective of race, sex, property, class, and religion’ (Art. 1, "Constitution," 1946). 

Chapter Two included briefly the duties and rights of Vietnamese citizens; 

election, recall, and referendum. The rights section guaranteed ‘equal right in 

politics, economy, and culture’ (Art. 6, "Constitution," 1946), regional and gender 

equality (Art. 8 and 9, "Constitution," 1946), and ‘equal before the law and the right 

to participate in government based on their own abilities and virtues’ (Art. 7, 

"Constitution," 1946). While the 1946 Constitution did not use the term ‘human 

rights’, all citizen rights were enshrined by the Constitution, as a way of protecting 

human rights without any limitation
22

. Regarding elections, the Constitution provided 

‘universal suffrage’ and ‘free, direct and secret election’ (Art. 17, "Constitution," 

1946). ‘The people have the right to recall their representative whom they elected’ 

(Art. 20, "Constitution," 1946), and ‘to have a referendum on the Constitution and all 

problems affecting the national destiny’ (Art. 21, "Constitution," 1946).  

                                                 
22

 Article 10 ("Constitution," 1946) confirmed that ‘The Vietnamese citizens have the right to freedom 

of speech,  of the press, of the assembly and association, of religion and of residence and travel in the 

country and abroad’.  
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Chapters Three, Four, Five and Six enshrined the People’s Parliament, the 

Government, the People’s Councils, the Administrative Committee, and judicial 

agencies respectively. Bach and Hoe (1984) concur that the acceptance of human 

rights and the popular Government was aiming to set up a full people’s democracy to 

prevent the resistance by imperialism. The People’s Parliament was the ‘state body 

having supreme power’ of the Country (Art. 22, "Constitution," 1946) and had the 

right to ‘resolve all national issues, promulgate laws, vote on the budget and approval 

treaties which the Government signs with foreign organisations’ (Art. 23, 

"Constitution," 1946). The People’s Parliament had the right to check on ministers 

and the Cabinet with a vote of no-confidence (Art. 54, "Constitution," 1946) that has 

been deleted in the 1959, 1980, and 1992 constitutions. The 1946 Constitution 

established the Standing Committee - the Permanent Committee of the People’s 

Parliament with ‘rights to vote on decrees and laws’ when the People’s Parliament 

was not meeting and ‘to control and criticise the Government’ (Art. 36, 

"Constitution," 1946). Some scholars (Fall, 1956; Sidel, 2009a) believe that the 

establishment and rights of this agency were impacted by the Presidium of the 

Supreme Soviet Union on the Vietnamese Parliament. 

The Government was the ‘highest administrative body of the country’ (Art. 43, 

"Constitution," 1946) and included ‘the President, the Vice President and the 

Cabinet. The Cabinet is composed of the Prime Minister, the Ministers, and the Vice-

Ministers and may include the Vice-Prime Minister’ (Art. 44, "Constitution," 1946). 

The President had been given the authority of representing the nation in domestic and 

international affairs and ‘nominating or dismissing generals and high-ranking army 

officers; nominating the Prime Minister, members of the Cabinet and senior 

government officials’ (Art. 49, "Constitution," 1946). The Government was 

empowered to execute laws and decrees of the People’s Parliament, propose bills or 

laws, and the annual budget to the People’s Parliament or Standing Committee 

(where the Parliament does not assembly) and to revoke orders or decisions of all 

subordinate governmental agencies (Art. 52, "Constitution," 1946). The Constitution 

divided precisely the power of central and local governments. The People’s 

Parliament decided all common national issues (Art. 23, "Constitution," 1946), while 
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the People’s Councils decided the local issues (Art. 59, "Constitution," 1946). In this 

system, the resemblance to the Soviet constitution is an evaluation by Marr (2013, p. 

106) that lies in the model of the people’s councils and administrative committees, 

which ‘meant both to serve their constituency and to obey directives from above’. 

That is a result of ‘strong preference for centralised government’ (Marr, 2013, p. 28).   

The 1946 Constitution provided a ‘limited amount of information on the 

judiciary’ (Fall, 1956, p. 30) or ‘scant attention’ to this agency (Marr, 1981; 2013, p. 

94). The Constitution asserted clearly that the judicial body was the courts with the 

system of the Supreme Court, Courts of Appeal, and Courts of second and first 

instance (Art. 63, "Constitution," 1946). This guaranteed the independence of courts 

from administrative units or territory. When ‘trying cases, judges only obeyed the 

law, other authorities were prohibited severely to interfere with the judgement’ (Art. 

69, "Constitution," 1946). According to Nicholson (2007a, p. 175), there are three of 

seven articles related to courts in Vietnam ‘directly reflected the earlier Soviet and 

Russian constitutions’
23

.  

The last chapter gave regard to the amendment of the Constitution that required 

the agreement of 2/3 of total NA deputies and the vote of the people through a 

referendum.  

Recently, some scholars (Bui, 2013a; N. Office, 2009; Sidel, 2009a; Uc, 

2010b) express their nostalgia for the democratic values of this Constitution, such as 

the referendum on the Constitution and issues relating to the national future, the right 

of the people to dismiss their representatives and recall the senior state officials and 

the way of regulating human rights, which were ignored in consecutive constitutions. 

During the process of drafting the 2013 Constitution, this nostalgia was expressed 

strongly by various voices inside Vietnam, from retired political leaders, senior 

officials, well-known intellectuals to ordinary people and dissidents, who asked for 

the return to some liberal democratic values of the 1946 Constitution (B. N. Son, 

                                                 
23

 Article 66, 67 and 69 of the 1946 Constitution that dealt with ethnic languages used in courts, public 

hearings and the requirement that judges only obeyed the law. 
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2015b). This process was called ‘restoration constitutionalism”
24

 by B. N. Son 

(2015b)
25

.  

In conclusion, the 1946 Vietnamese Constitution is similar to many democratic 

constitutions. However, in the condition of wartime, the government had to use all 

their forces to fight the French and other enemies. This meant that the 1946 

Constitution could not be implemented (Fall, 1956; Gough, 1990), so ‘many of the 

detailed provisions of the 1946 Constitution remained in abeyance’ (Sidel, 2009a, p. 

39).  

The 1959 Constitution26 

This section gives a detailed account of the emergence of the 1959 Constitution and 

how it is related to the political legitimacy of the VCP-State, and the content of this 

constitution. 

Although the Vietnamese declared their independence on 2 September 1945, had 

both their own People’s Parliament and the 1946 Constitution, Vietnam had come 

under threat once again when French colonialism re-established itself in the South, and 

showed hostility to the North. After 1946, the Vietnamese people were under the 

leadership of the ICP to struggle against the French colonialism in the South. However, 

in different periods, the ICP operated in secrecy in order to protect its force (Duiker, 

2000). As the ‘resistance moved forward, the political and ideological consciousness of 

the masses grew, their class consciousness developing along with their patriotism’ (K. 

                                                 
24

 According to Iyer (2006, p. 39) ‘Restoration constitutionalism’ is ‘the process by which the 

transitional society is sought to be returned to the constitutional order that predated the authoritarian 

rule’. 
25

 Scholars expressed concern about various issues of the 1946 Constitution that could be applied in 

the 2013 Constitution, such as the way of organising state power so that there was a clear distribution 

between the NA and the Government, and a strong government (N. D. Dung, Linh, Hung, Quang, & 

Tri, 2012; N. M. Hung, 2011; N. N. Kien & Thien, 2013; Sy, 2011; Uc, 2010b), people’s sovereignty 

or democracy (N. H. Cuong, 2013; Doan, 2013a; H. T. M. Hien, 2013; N. C. Hop, 2013; N. N. Kien & 

Thien, 2013; Uc, 2013; N. C. Viet, 2012, 2013), human rights (N. H. Cuong, 2012, 2013; B. X. Duc & 

Dat, 2011; N. D. Dung, 2011; N. D. Dung et al., 2012; N. C. Hop, 2013; N. M. Hung, 2013; N. N. 

Kien & Thien, 2013; H. V. Nghia, 2011a).  
26

 The 1959 Vietnamese Constitution was written in Vietnamese. In this section, I mostly use the 

translated version in English of Sidel (2009a, pp. 45-65). 
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V. Nguyen, 1987, p. 275). In this process, the leadership role of working class ‘became 

more precise, more concrete’ (K. V. Nguyen, 1987, p. 276). Vietnamese history 

confirmed that the Vietnamese middle classes and Confucian patriots failed to find a 

way to struggle successfully for its independence, so Marxism was approached by the 

young generation of patriotic scholar-elites and produced a fertile method for 

Vietnamese people to stop foreign invaders (Duiker, 1981). From 1949, although 

based on a foundation of nationalism, the DRV ‘openly acknowledged its Communist 

ties, both internationally and internationally’ (Jumper & Normand, 1964, p. 397). In 

1951, the ICP was separated into three national communist parties who led the national 

struggles in Cambodia, Lao, and Vietnam. This was important for the communist party 

in each country to confirm their independence in coordination with the three national 

movements. The Vietnamese party chose the name of VWP (Đảng Lao động Việt 

Nam) in which Truong Chinh became General Secretary and Ho Chi Minh President. 

In particular, external relationships with socialist countries were established (K. V. 

Nguyen, 1987). The Chinese People’s Republic recognised the DRV on 18 January 

1950, followed by the Soviet Union on 31 January 1950 and various Eastern European 

countries (Fall, 1956). Those relationships also brought aid from the Soviet bloc and 

China for Vietnam, to thwart French colonialism (Fall, 1956). In this period, the 

peasants had been placed in collective organisations with land reform, initiated in 1953 

and ended in 1957, and the Northern Government set up a five-year plan to create a 

foundation for socialism (Duiker, 1992).  

The victory of Dien Bien Phu in 1954 created independence for the North of 

Vietnam. Based on the 1954 Geneva Agreement, Southern Vietnam was under the 

temporary control of the French and the Americans until the general elections in July 

1956. However, the United States interfered by supporting Ngo Dinh to establish the 

Republic of South Vietnam and refused to hold elections (Duiker, 1981). After that 

North Vietnam drafted its new constitution (Harrington et al., 1998) to raise the flag 

of national independence and unification for the country and build socialism in the 

North. This officially legitimised the role of the VCP, confirming the aims of the 

Vietnamese revolution in this period to build socialism in the North and liberate the 

South in order to have national independence and unification. In this period, the 
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legitimacy of the VCP and the state was expressed through nationalism and the goal of 

rationality of socialist ideology (Hiep, 2012; Thayer, 2011; Vasavakul, 1995). The 

1959 Constitution was promulgated to express this new mode of legitimacy of the 

Party-State.  

The 1959 Vietnamese Constitution is called ‘a chapter for socialism in the 

North’ (Sidel, 2009a, p. 45). It ‘is overtly communist, positioning Vietnam within the 

family of socialist nations and announcing the communist revolution’ (Nicholson, 

2007a, p. 47). In the circumstance that ‘the North is completely liberalised’, ‘the 

South is still under the control of imperialism and feudalism, the country is 

temporarily divided into two zones’ (Preamble, "Constitution," 1959), the NA 

ratified the 1959 Constitution to facilitate the new revolutionary tasks: building 

socialism in the North to prepare all resources for unification. When the VWP had 

become a monopolist in the North, the VWP was introduced in the 1959 Constitution 

(Bui, 2016a). This constitution was heavily influenced by the socialism of the VWP 

(B. N. Son, 2015b; Warbey, 1972, pp. 117-118) and placed ‘Vietnam’s struggle as 

part of the wider struggle for freedom from the bourgeois and to that end embraces 

socialism’ (Nicholson, 1999, p. 313). The 1959 Constitution had a Preamble, 112 

articles in 10 chapters that added new content when compared to the 1946 

Constitution. 

Some scholars (Hò̀̂  & Bello, 2007; Sidel, 2009a) argue that the 1959 

Constitution is the first socialist constitution in Vietnam. According to Fall (1960a, p. 

158), this Constitution is ‘a radical departure from the 1946 Constitution’. It is ‘an 

almost complete antithesis of the early document. It deals in extreme detail with 

economic theories and makes abundant use of stereotyped communist phrases and 

ideas’ (Fall, 1960a, p. 159). Duiker (1992, p. 331) states that, ‘In ideological terms, 

the new document was somewhat more doctrinaire than its predecessor’ because it 

added important features suitable for the transition to socialism, such as the leading 

role of the Vietnamese working class through the VCP and the socialist objective of 

the state and the people (Gough, 1990). Jumper and Normand (1964, p. 475) argue 

that the 1959 Constitution confirmed that Vietnam was a ‘Communist state in both 

economic doctrine and political institutions’. 
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The assessments of the above scholars are justified by the content of the 1959 

Constitution. The Preamble of the Constitution emphasised the Vietnamese victory in 

the struggle against foreign aggressors under the leadership of the VWP. In addition, 

it moved away from the previous democratic Constitution by confirming the need to 

take the North to ‘socialism’. The state was still a ‘people’s democratic state’, but it 

was not based on all the Vietnamese people as the 1946 Constitution, instead it 

pointed to ‘the basic alliance of workers and peasants, led by the working class’ 

(Preamble, "Constitution," 1959).  However, in this period, socialism was set as the 

‘ultimate goal rather than an immediate reality’ with the 1959 Constitution still 

promising to ‘protects the right of national capitalists to own means of production 

and other capital’ (Duiker, 1992, p. 332). Chapter One, relating to the DRV, 

confirmed that Vietnamese people use their power through their representative 

bodies. Representative bodies and state agencies ‘operate on the principles of 

democratic centralism’ (Art. 4, "Constitution," 1959). This, according to Bui (2016a, 

p. 221), is ‘the fundamental principle of a communist party’ because it ‘validated 

party leadership over state and society’ (Gillespie, 2006, p. 78). The principle of free 

elections was dismissed (Art. 5, "Constitution," 1959).  

The 1946 Constitution did not enshrine the economic and social regime; 

however, the 1959 Constitution added a new chapter of Chapter Two about the social 

and economic regime to include some socialist terms so as to create the economic-

social foundations for socialism in the North. This stated that Vietnam was 

‘advancing gradually from people’s democracy to socialism by developing the 

national economy along with social lines, transforming the backward economy into 

an advanced socialist industry economy’ (Art. 9, "Constitution," 1959). Vietnam had 

a mixed economy ‘during the present period of transition to socialism’, consisting of 

ownership by the state (the whole people); co-operatives (collective ownership by the 

working masses); individual working people and national capitalists (Art. 11, 

"Constitution," 1959). However, ‘the State leads the economic activities based on a 

unified plan’ (Art. 10, "Constitution," 1959) and the state sector ‘plays the leading 

role in the national economy and is given priority to develop’ (Art. 12, 

"Constitution," 1959).  
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Chapter Three referred to the rights and basic duties of citizens. This chapter 

added additional rights and duties compared to the rights mentioned in the 1946 

Constitution, such as the right to ‘complain of or denounce to any state organ and 

civil servants for disobeying of law’ (Art. 29, "Constitution," 1959); the right to 

work, to rest, to education; the freedom to engage in scientific research, literary and 

artistic creation (Art. 30, 33, 34, "Constitution," 1959). Nonetheless, it was the first 

time in the history of the Vietnamese constitutions when the 1959 Constitution 

confirmed that the state also forbade any person to use ‘democratic freedom to the 

detriment of the interests of the state and people’ (Art. 38, "Constitution," 1959).  

Chapters Four, Five, Six, Seven and Eight involved the NA, the Country’s 

President, the Council of Government, the People’s Councils and the Local 

Administrative Committees, the People’s Courts and the People’s Procuracy 

respectively. According to some scholars (V. H. Anh, 1997; N. D. Dung et al., 2012; 

Fall, 1960a), state power had been influenced by the constitutions of the Soviet bloc, 

particularly with the concentration of state power in the hands of the NA. But in fact, 

under the leadership of the VCP, the NA ‘is a mere rubber-stamping body’ (Fall, 

1966, p. 126). This was evident in some of the changes. The NA was ‘the highest 

power organ’ (Art. 43, "Constitution," 1959) and ‘the only legislative authority’ of 

the country (Art. 44, "Constitution," 1959)
27

. The NA and its Standing Committee 

could have different rights not stipulated in the Constitution, according to the 

decision of the NA (Art. 50 and 53, "Constitution," 1959). The rights and operation 

of the NA’s Standing Committee (SCNA) also expressed the socialist principle when 

it was given power over other state agencies
28

. The weakness of democratic society 

                                                 
27

 The NA had the right to enact and amend the constitution; to enact law; to supervise the 

implementation of the constitution; to elect the President and Vice President of the country; to select 

the Prime Minister and the Chairman and Vice Chairman of the Council of National Defence based on 

the recommendation of the President and select the Vice-Prime Minister and members of the Council 

of Government; to vote for the Chairman of the Supreme People’s Court and the Chairman of the 

Supreme People’s Procuracy; to remove from positions the President, the Vice President, the Prime 

Minister, the Vice-Prime Minister, the Chairman and Vice Chairman of the Council of National 

Defence, the Chairman of the Supreme People’s Court and the Chairman of the Supreme People’s 

Procuracy (Art. 50, "Constitution," 1959). 
28

 In detail, the Standing Committee  had the task of ‘conducting election of deputies’, ‘explaining the 

laws’, ‘enacting decrees’, ‘deciding the referendum’, ‘supervising the work of the Council of 

Government, the Supreme People’s Court, the Supreme People’s Procuracy’, ‘amending or annulling 

decisions, resolutions and directives of the Council of the Government which contravene the 
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in the 1959 Constitution when compared to the 1946 Constitution became evident 

when the 1959 Constitution eliminated recall and referendum (Sidel, 2009a). The last 

chapter, Chapter Ten regarding amending the Constitution, confirmed ‘the NA was 

the only body that had the right to amend the Constitution’ (Art. 112, "Constitution," 

1959) and gave no consideration to the right of the people to vote in a referendum on 

the Constitution.   

The Country’s President was an independent person representing the state on 

internal and external issues (Art. 61, "Constitution," 1959). The Council of Ministers 

was more complicated, regarded as ‘the executive organ of the highest organ of state 

authority, the highest administrative organ’ of the DRV (Art. 71, "Constitution," 

1959). According to Fall (1960b), the government structure of Vietnam resembled 

France’s Fifth Republic when it specified the role of the Country’s President ‘who 

may, when necessary, attend and preside over the meetings of the Council of 

Ministers’ (Art. 66, "Constitution," 1959). Jumper and Normand (1964, p. 477) 

concur that in the 1959 Constitution 

The three major organs of governments are presidency, the NA and its Standing 

Committee, and – to lesser extent – the Council of Ministers. They operate as three 

concentric circles of power, joined through an “interlocking directorate” of Workers’ 

Party leaders who hold the top government post and are also members of the party’s 

inner circle, namely, its Politburo’. 

The socialist principles also applied to Chapter Seven of the People’s Council and 

the Administrative Committee where the People’s Council was voted for by local 

people and was the body of state power in local government (Art. 80, "Constitution," 

1959) which had the rights to vote for the Administrative Committee in local 

government and to remove its members; ‘voting and removing judges in the same 

level’ (Art. 84, "Constitution," 1959). 

The 1959 Constitution did not use the term ‘judicial body’ that was used in the 

1946 Constitution, instead calling it the People’s Court and the People’s Procuracy in 

                                                                                                                  
constitution, law and decrees; amending or annulling inappropriate resolutions of the Provincial 

People’s Council and disbanding these bodies which seriously violated the people’s interest’, 

‘appointing or removing the Vice-Prime Minister and the members of the Council of Government 

when the NA is not in session’, ‘appointing or removing the Vice Chairman and judges of the 

Supreme People’s Court and the Vice Chairman and prosecutors of the Supreme People’s Procuracy’ 

(Art. 53, "Constitution," 1959). 
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the title of the chapter relating to these agencies. For the first time, judges were 

elected rather than being appointed by the Government (Art. 98, "Constitution," 

1959). Although the judge was independent in trial cases and simply obeyed laws 

(Art. 100, "Constitution," 1959), the Constitution deleted the content that forbade the 

interference of other agencies in trial cases. The Supreme People’s Court had the 

right to ‘supervise the judicial work of local people’s courts, military courts and 

special courts’ (Art. 103, "Constitution," 1959). ‘The Supreme People’s Court was 

responsible to the NA and reported to the NA and to the Standing Committee when 

the NA was not in session. The local people’s courts were responsible to the local 

people’s council at corresponding levels and reported to them’ (Art. 104, 

"Constitution," 1959). This, according to Fall (1966, p. 126), ‘nullifies’ the guarantee 

of judicial independence. Distinguishing itself from these courts, the NA could 

establish special ad-hoc courts for special cases (Art. 97, "Constitution," 1959). 

Nicholson (2007a, p. 176) argues that for the above content, there was great 

similarity in the court system between the 1959 Constitution and the Soviet 

Constitution. The 1959 Constitution established the People’s Procuracy to ‘control 

the observance of the law by all departments of the Council of Ministers, all local 

organs of the state, individual officials and citizens’ (Art. 105, "Constitution," 1959). 

According to Sidel (2009a, p. 60), this body was a creation of the Soviet Union and 

was applied in the Vietnam context ‘with the need for inspection and control of 

government actions’, while Fall (1966, p. 126) argues that this system ‘seems to 

combine features of the Soviet Communist Party’s ‘Control Commission’, the Soviet 

Procurator’s Office, and the Chinese Nationalists’ ‘Control Yuan’’. For this 

supplement, Fall (1960a, p. 164) believes that ‘like other Communist regimes, the 

DRV seems to be intent upon developing certain top-heaviness in state control 

organ’.  

In summary, in this Constitution, the state gave itself more powers in leading 

all economic activities. A more socialist model of state was enshrined, with its 

corresponding Constitution. However, we should acknowledge that the 1959 

Constitution, ‘is the Constitution of the first stage in the period of transition to 

socialism in North Vietnam, while at the same time its expresses the determination of 
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the Democratic Republic as a national entity to fight for the reunification of the home 

land’ (Bach & Hoe, 1984, p. 110).  

The 1980 Constitution29 

This section refers to the emergence of the 1980 Constitution and how it is related to 

the political legitimacy of the VCP-State, and the content of this constitution. 

On the 30 April 1975 Vietnam gained totally independence, which brought a new 

period for the Vietnamese nation. Vietnam had the freedom to unify its country and 

build the country towards socialism. In September 1975, the Twenty-Fourth Meeting 

of the CPC decided that the most important priority duty of the country in this period 

was to complete national unification in order to develop the country towards socialism 

(T. V. Thang, 1997). This meeting of the CPC also decided to call a meeting for 

negotiation to unify the country. The political negotiation meeting took place from 15 

to 21 November 1975 in Saigon and included members of the North and the South. 

They decided to undergo national election to vote for the NA, which would decide the 

new state apparatus and its new constitution. The new NA on 2 July 1976 decided to 

establish the Constitutional Amendment Committee (CAC) with 36 members under 

the chairman of Truong Chinh (T. V. Thang, 1997). At the Fourth National Party 

Congress in December 1976, General Secretary Le Duan presented the Political Party 

Report of the CPC and emphasised the proud position of the VCP in leading 

Vietnamese people to gain independence and unification. He also confirmed that 

Vietnam was now in a new period of national independence and unification moving 

forwards to socialism. Since then, the Nation and the move towards socialism was 

solely because socialism brought Vietnamese people the right to sovereignty, freedom 

and helped them to escape poverty and an out-dated civilisation, and brought happiness 

(CPC, 1976). The VCP also drew up its policies for establishing the ultimate socialist 

state apparatus, socialist society and establishing and developing a centrally-planned 

economy in the country. In addition, the Party asked the NA to enact a new 

Vietnamese constitution that set up the legal foundation for the new period of 

                                                 
29

 The 1980 Vietnamese Constitution was written in Vietnamese. In this section, I mostly use the 

translated version in English of Sidel (2009a, pp. 67-82). 
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socialism in Vietnam (CPC, 1976). The draft of the 1980 Constitution was released for 

discussions amongst high and medium-ranking Party members and state officials, the 

people to discuss. In September 1980, it was examined and decided by the CCP before 

letting the NA discuss and pass it in December 1980 (T. V. Thang, 1997). Through the 

Party policy and the 1980 Constitution, the Party clearly established its political and 

legal legitimacy.  

The 1980 Constitution was called ‘A chapter for reunification under socialism’ 

(Sidel, 2009a, p. 67) or ‘the forward march to socialism as an imperative for the 

entire country’ (Bach & Hoe, 1984, p. 112). The 1980 Constitution was regarded as a 

document that summarised the national triumph and expressed the willpower of the 

VCP leaders and citizens in contributing to liberty and freedom in socialist Vietnam 

(Gough, 1990). The aim of Vietnam to become a socialist regime was precisely 

reflected in this constitution (Harrington et al., 1998). It included the Preamble and 

147 articles in 12 chapters. 

The Constitution for ‘reunification under socialism’ can be understood from 

the Preamble and its contents. Its Preamble described the pride in Vietnamese 

revolutions in struggles against invaders; it mentioned the triumphs of communism in 

the world; and emphasised the aid from the Soviet Union and the communist 

countries to Vietnam. It also affirmed that the SRV ‘needed a constitution 

institutionalising the current line of the VCP in the new stage, namely a constitution 

for the period of transition to socialism on a national scale’ (Preamble, 

"Constitution," 1980). The Preamble of the Constitution stipulated ‘the relationships 

between the leadership of the Party, the mastery of the people and management of 

State in Vietnam society’ (Preamble, "Constitution," 1980). The 1980 Constitution 

clearly is a socialist constitution as evident from its contents. We can see this from 

the five general themes or topics we address below, namely, the political regime; the 

leadership of the Party and organisation of state power; the economic regime; 

culture, education, science and techonology; and the rights of citizens. 

The Political Regime of the SRV was addressed in Chapter One. If the 1959 

Constitution referred to Vietnam as a ‘people’s democratic state’ based on ‘the basic 
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alliance of workers and peasants, led by the working class’ (Preamble, 

"Constitution," 1959), the 1980 Constitution emphasised that ‘the SRV is a 

proletarian dictatorship. It suppresses acts of counter-revolution against people to 

build socialist society’ (Art. 2, "Constitution," 1980).  Duiker (1992, p. 334) believes 

that ‘the state has served as a powerful weapon in the hands of the Party to eliminate 

the remnants of the previous ruling class in the bitter ‘struggle between two lines’ 

that inevitably takes place after the revolution, and to implant the seeds of the new 

socialist order’ through the Dictatorship of the Proletariat. The term ‘collective 

mastery’, derives from the writing of Marx, Engels and Lenin on political, social, 

economic, and cultural socialism (Duiker, 1985); it was noted in the 1980 

Constitution that ‘the collective masters are the working people, with the worker-

peasant alliance, led by the working class, as the core. The state ensures the 

continuous perfection and consolidation of the working people’s collective mastery 

in the political, economic, cultural, and social fields’ (Art. 3, "Constitution," 1980).   

The second issue concerned the leadership of the Party and state apparatus. 

Many scholars suggest that the 1980 Constitution borrowed some content from the 

1977 Constitution of the Soviet Union, particularly the content relating to the VCP, 

and the organisation of state apparatus (V. H. Anh, 1997; Bui, 2016a; Duiker, 1992; 

Kim, 1981; V. C. Nguyen & Cooper, 1983; Tan, Yeh, Chen, & Lee, 2010). In the 

1959 Constitution, the role of the VCP was modestly enshrined in the Preamble. The 

1980 Constitution provided an article to declare the role of the VCP. It confirmed 

that ‘The VCP, the vanguard and leader of struggle of Vietnamese working class, 

facilitated by Marxism-Leninism, is the only force leading the State and society, and 

the main factor determining all successes of the Vietnamese revolution. The 

existence and endeavour of the Party is for the interest of the working class and the 

Vietnamese people. Its organisations operate within the framework of the 

Constitution’ (Art. 4, "Constitution," 1980). From this, V. C. Nguyen and Cooper 

(1983, p. 52) believe that the state ‘is just a means to implement the VCP’s policies, 

internal as well as external’. The Soviet Union influenced the model of state power in 

which the NA had supreme and total power in a way that the NA established the 

Council of State, the Ministry Council, the Supreme People’s Court and the Supreme 
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People’s Procuracy, to implement the function defined and given by the NA (B. X. 

Duc, 1998; N. D. Dung et al., 2012). The collective leadership operated according to 

the principle of ‘democratic centralism’ (Art. 6, "Constitution," 1980). The Council 

of State ‘was the highest functioning body of the NA and was the collective 

Presidency of the SRV’ (Art. 98, "Constitution," 1980). As with other Marxist-

Leninist countries, the NA was ‘substantially less influential in fact than it appeared 

to be on paper, and functioned essentially as a rubber-stamp for decisions taken 

previously by the highest organs of the Party’ (Duiker, 1992, p. 338). The President 

of the Council of State held powers of both the former President of the Republic and 

the Chairman of the NA’s Standing Committee. The government was organised in a 

collective body in which the President did not have clear duties and rights while the 

collective cabinet decided all the important jobs of the Minister Council. 

The third issue of the socialist constitution involved the Economic Regime in 

Chapter Two. The central task of the economic regime was to build socialist 

industrialisation within a command economy. Vietnam was ‘advancing directly from 

a society in which small-scale production predominates to socialism, bypassing the 

state of capitalist’ (Art. 15, "Constitution," 1980). As a result, there were two 

components of the economy: the ‘state sector under the ownership of the people and 

the collective sector under the ownership of the workers in each enterprise. The state 

sector played a leading role and is given priority in the economy’ (Art. 18, 

"Constitution," 1980). The socialist aspect of the constitution was also reflected in 

the ownership of the land, mountains and national resources, and state-owned 

enterprises, banks, insurance and public infrastructure that belonged to the state, 

under ‘the people ownership’ (Art. 19, "Constitution," 1980). 

The fourth issue was that of Culture, Education, Science, and Technology in 

Chapter Three that identified goals and spiritual values, including an endorsement of 

the development of these aspects. The main ideological, cultural, and educational 

goals were said to establish the predominance of Marxism-Leninism as a basic 

ideology for the development of Vietnamese society (Art. 38, "Constitution," 1980).  
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The last issue related to the rights of citizens. Citizens’ rights were the 

‘harmony between the social demands and the legitimate freedom of citizens, 

guaranteeing the unification of state, collective, and individual interest’ (Art. 54, 

"Constitution," 1980). In particular, freedom of speech, of media, of assembly, of 

association, and of demonstration had to be in tandem with the interests of socialism 

and of the people (Art. 67, "Constitution," 1980). It was clear that ‘individuals within 

society must subordinate their private interests to the overall needs of the community 

and the state’ (Duiker, 1992, p. 344).  

Evaluating the 1980 Constitution, Sidel (2009a) understands that it emphasised 

the leading role of the VCP in the state and society, evident in the centralisation of 

socialist economic policies, the organisation of a collective government, and the 

provision of many citizens’ rights under socialism. However, it did not accomplish 

this in practice. 

The development of the Vietnamese constitutions after the collapse 

of communism in the Soviet Union 

This section provides a general historical view of the three modern constitutional 

changes in Vietnam. Specific discussions regarding questions of political legitimacy 

of the VCP-State in relation to the 1992, 2001, and 2013 constitutional reforms is 

taken up in Chapters 4, 5, and 6 respectively. Consequently, this section only looks at 

the content of the 1992, 2001 Amended, and 2013 constitutions to have an overview 

of the development of the Vietnamese constitutions after the collapse of communism 

in the USSR.  

The 1992 Constitution30  

This section gives regard to the content of the 1992 Constitution. In the 1980s, the 

centrally-planned economy under the leadership of the VCP as applied in post-war 

Vietnam brought economic and social crisis to Vietnam. To escape this situation, the 
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 The 1992 Vietnamese Constitution was written in Vietnamese. In this thesis, I mostly used the 

translated version in English of Sidel (2009a, pp. 83-109). 
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VCP initiated economic reforms in December 1986 with acceptance of a market 

economy under a socialist orientation. This reform was reasserted in the Seventh 

National Party Congress, particularly in the international context of the dissolution of 

socialism all over the world. The new policy of economic reform put an end to an out-

of-date 1980 Constitution and brought a new environment for the emergence of the 

1992 Constitution. 

Relating to its content, the 1992 Constitution is considered ‘A chapter for 

renovation (Doi moi)’ (Sidel, 2009a, p. 67). A scholar, N. B. Thanh (1992, p. 91), 

asserts that the revision of the 1992 Constitution is to ‘serve, namely the introduction 

of a free-market economy’, while Levien (1992, p. 116) argues that it ‘is also the 

result of Vietnam’s legislative efforts to install a fundamental legal structure in 

which Doi Moi operates, in line with the lynchpin of the open door policy’. 

Tønnesson (1993, p. 35) examines the Constitution in conjunction with democracy in 

Vietnam, arguing that the 1992 Constitution ‘adjusted Vietnam to the changed global 

situation’ even though the VCP still plays the leading role in the state and society. 

Compared to the 1980 Constitution, the 1992 Constitution did not change the 

numbers of articles and chapters. The 1992 Constitution is subtler than the previous 

one in terms of its socialism-related content. 

Chapter 1 was less influenced by the 1977 Soviet Constitution and even though 

it confirmed that Vietnam was a socialist regime, socialism was enshrined in a 

limited way. The Constitution echoed the words of President Ho Chi Minh and his 

colleagues by affirming that ‘the SRV is a state of the people, by the people, and for 

the people. All state power belongs to the people and is based on an alliance between 

the working class, the peasantry, and the intelligentsia’ (Art. 2, "Constitution," 1992).  

The VCP was still the leading force of the state and society. However, it was 

not the ‘only leading force’ as it was in the 1980 Constitution. The 1992 Constitution 

also added ‘all party organisations operating within the framework of the 

Constitution and the law’ (Art. 4, "Constitution," 1992). As Jeffries (2006) observes, 

after the reform, politically the VCP still dominates the Vietnamese state and society, 
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but its powers are reduced to accommodating the role of the NA in ratifying 

constitutions and deciding on the important issues of the country. 

The most significant change took place in the economic regime. The 1992 

Constitution focused on building a ‘multi-sector commodity economy in alliance 

with market mechanisms under the management of state with the socialist 

orientation’ (Art. 15, "Constitution," 1992). The state sector had its role reduced in 

the market economy. The state accepted ‘the multi-sector economy’ based on state, 

collective and private ownership in which ‘state ownership and collective ownership 

were the framework’ (Art. 15, "Constitution," 1992). The Constitution emphasised 

that ‘the state sector plays the leading role in the national economy’ (Art. 19, 

"Constitution," 1992) while acknowledging and encouraging the rapidly growing 

roles of collective sectors, private sectors, the family economy, domestic, and foreign 

joint ventures and partnerships. The 1992 Constitution required a tough measure 

against nationalisation of lawful property, asking for compensation according to 

market price when there were forcible purchases of property (Art. 23, "Constitution," 

1992). This was not enshrined in the 1980 Constitution. The economic chapter in this 

constitution also expressed the ‘desire to increase the receipt of foreign investment’ 

(Harrington et al., 1998, p. 252), so the state promised that ‘Right to ownership of 

funds, property and other interests by foreign organisations and individuals, foreign 

investment enterprises shall not be nationalised’ (Art. 25, "Constitution," 1992).   

In the field of the rights and duties of citizens, it was the first time that the term 

‘human rights’ was acknowledged by the Constitution (Art. 50, "Constitution," 

1992). The 1992 Constitution had removed some impractical rights stipulated in the 

1980 Constitution, which the state could not in reality guarantee, such as the right to 

have a job and the right to have a house.  

Regarding state powers, on political basis, although there was some minor 

restructuring of some state agencies, the institutional structure in the 1992 

Constitution did not experience significant changes compared to the 1980 

Constitution. The State Council in the 1980 Constitution was divided into the SCNA 

and the Country’s President; the Council of Ministers returned to the Government 
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with the increase of rights and duties of the Prime Minister. The significant changes 

were that the NA had more rights and tasks compared to those of the 1980 

Constitution. They also decided on and held a referendum. However, both the NA 

and the SCNA did not have the extra rights, according to the decisions of the NA, as 

those in the 1980 Constitution. Similar to the 1980 Constitution, in the 1992 

Constitution, Vietnam decided against applying the Western theory of the separation 

of state power, determining to give favour to the unification and centralisation of 

state power with the supreme authority belonging to the NA. 

In conclusion, although still keeping the leadership of the VCP, the 1992 

Constitution made some changes toward liberal democratic constitutionalism such as 

enshrining the market economy and human rights. 

Amendments to the 1992 Constitution in 2001 

After nearly 15 years exercising economic reform, Vietnamese society had 

experienced significant changes in the economy, demanding the development of the 

state organs to meet the needs of society. The VCP presented a policy to the NA to 

revise the 1992 Constitution focusing on the chapters of state organisation and a 

number of economic, scientific and technological issues. In relation to the political 

regime, Article 2 redefined the Vietnamese State as a ‘socialist rule of law state’. 

‘State power is unified, there is coordination and distribution between state agencies 

performing legislative, executive and judicial powers’ (NA, 2001a, Art. 2). A 

Vietnamese constitutional scholar, B. N. Son (2014a, p. 199), said that international 

scholars belittle the important feature of the 2001 constitutional amendment about 

the content relating to ‘distribution of state power’. He argues that even the conflict 

between the unity and the distribution of state power ‘implies commitment to a less 

concentrated paradigm of constitutional design and practice’ (B. N. Son, 2014a, p. 

199). The revised Constitution enhanced the responsibility of the state institutions 

and officials toward citizens (NA, 2001a, Art. 8). One of the most important factors 

in accordance with the ‘socialist rule of law state’, was the enabling of the NA to 

give a vote of confidence to senior government officials, members of the SCNA, the 

Chief Justice of the Supreme People’s Court, and Prosecutor-General of the Supreme 
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People’s Procuracy (NA, 2001a, Art. 84). The People’s Procuracy had their rights 

restricted to focusing on exercising the right to prosecution and investigating justice-

related activities, thus contributing to ensuring that laws were strictly and uniformly 

observed (NA, 2001a, Art. 137). It can be seen that the 2001 Constitutional Revision 

included more values of liberal democratic constitutionalism in the Vietnamese 

Constitution when it gave regard to a socialist ‘rule of law state’ with the distribution 

of state power. 

The 2013 Constitution31 

 The 2013 Constitution has a Preamble, 11 chapters and 120 articles with 

some significant changes towards a democratic constitution even though the role of 

the VCP remains. This is confirmed in the following features: ‘the People’ are for the 

first time written in capital letters and ‘frame, implement and protect this 

Constitution’ (Preamble, "Constitution," 2013).  

The first chapter includes details of the Political Regime adding that ‘The 

people are the masters of the SRV’, and ‘The state power is unified, there is 

distribution, coordination and control between different state agencies performing the 

legislative, executive, and judiciary power’ (Art. 2, "Constitution," 2013). The Party 

still plays a leading role in the state and society, but has to ‘maintain close ties with 

the People, serve the People, submit to People’s supervision and be accountable to 

the People in its decisions. All organisations and members of the VCP operate within 

the framework of the Constitution and the law’ (Art. 4, "Constitution," 2013). In 

addition, returning to the democratic values of the 1946 Constitution, the 2013 

Constitution accepts direct democracy (Art. 6, "Constitution," 2013).  

In contrast to the 1959, 1980, 1992, and the 2001 (revised) constitutions, the 

2013 Constitution places human rights, basic rights and duties of the citizens in 
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 The 2013 Vietnamese Constitution was written in Vietnamese. In this thesis, I mostly used 

translated version in English of International Institute for Democracy and Electoral Assistance, see 

https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/94490/114946/F114201808/VNM94490%20Eng

.pdf. 
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Chapter Two. It promises that ‘human rights and citizens’ rights in the political, 

civic, economic, cultural, and social aspects are recognised, respected, protected, and 

guaranteed in accordance with the Constitution and the law’, and ‘shall only be 

restricted when prescribed by law in imperative circumstances for the reasons of 

national defence, national security, social order and security, social morality, and 

public health’ (Art. 14, "Constitution," 2013).  

Chapter Three relates to the Economy, Society, Culture, Education, Science, 

Technology and Environment in which the Constitution still confirms the leading 

role of the state economy in the national economy (Art. 51, "Constitution," 2013), 

but does not enshrine different economic sectors as did previous constitutions.  

Chapters Five, Six, Seven, Eight, and Nine address the NA, the Country’s 

President, the Government, the People’s Court and the People’s Procuracy and the 

Local Government respectively. The NA is clearly called the legislature and has not 

changed much in its rights and duties; however, it is not the only body able to make 

and amend the constitution as in the 1992 Constitution. It now provides an 

opportunity for the people to vote on the Constitution through a referendum (Art. 70, 

"Constitution," 2013). The Government ‘performs executive rights’ (Art. 94, 

"Constitution," 2013) while ‘the People’s Courts are the judicial bodies of SRV, 

exercising judicial power’ (Art. 102, "Constitution," 2013). The local government 

also has some changes. In the 1992 Constitution, this chapter was named the 

People’s Council and the People’s Committee and is now changed to ‘The local 

government’. The administrative units are divided as in the 1992 Constitution; 

however, ‘Local governments consist of the People’s Council and the People’s 

Committee which shall be organised consistently with the features of rural areas, 

cities, islands, and special administrative economic units provided by the law’ (Art. 

111, "Constitution," 2013). This means that not all levels of local governments have 

both the People’s Council and the People’s Committee, depending on the 

requirement of each local government to have a suitable state apparatus. The 2013 

Constitution also enshrines that ‘The establishment, removal, merging, division or 

adjustment of the boundaries of administrative units must be carried out in 

consultation with the local people in accordance with the process and procedure 
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provided by the law’ (Art. 110, "Constitution," 2013), thus increasing the voice of 

local people in significant issues of their community. 

Chapter Ten establishes the new regime of the National Election Committee 

and the State Audit, established by the NA to help it in the election and to perform 

audits of the management and use of state finances and property (Art. 117 and 118, 

"Constitution," 2013). 

Generally, the 2013 Constitution has included more features of liberal 

democratic constitutionalism in its content by confirming that the people frame the 

Constitution, giving them the control of state power, and strongly promising to 

guarantee and protect human rights. This is evaluated by B. N. Son (2015b, p. 113) 

as the 2013 Constitution providing limited achievements in the process of restoration 

of the constitutionalism of the liberal democratic feature of the 1946 Constitution in 

the present constitution.  

In conclusion, the changes to Vietnamese constitutions have been various but 

all Vietnamese constitutions share the similar characteristics of a weakness of the 

judicial branch and the lack of judicial review
32

. In their general trend, the 

Vietnamese constitutions move from the democratic Constitution in 1946 to the 

ultimate socialist 1980 Constitution. However, the 1992, 2001 and 2013 

constitutional reforms have experienced the ascendance of socialist constitutional 

principles and an increase in the content of liberal democratic constitutionalism in 

comparison with the 1980 Constitution. First is the move from a strong ‘proletariat 

dictatorship’ (Art. 2, "Constitution," 1980) to a ‘socialist rule of law state’ of, for, 

and by the people’ (NA, 2001a, Art. 2) in which ‘state power is unified, there is a co-

ordination and distribution between different branches of state power performing 

legislature, executive and judiciary’ (NA, 2001a, Art. 2) and the ‘control’ between 

these agencies (Art. 2, "Constitution," 2013). This expresses acceptance of the 

constitutional elements of the Western theory of the separation of state power while 
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 It is similar to the 1982 Constitution of China that is not ‘judicially enforceable’ (Ginsburg & 

Simpser, 2013, p. 6). This is characterised as a billboard role (Ginsburg & Simpser, 2013, p. 6) with the 

denial of judicial review. ‘As authoritative statements of policy, constitutions can also play a role in 

signaling the intentions of leaders within the regime to those outside of it’ (Ginsburg & Simpser, 2013, p. 

6). 
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the constitution remains to keep the unification of state power. The Party was the 

‘only leading force of the state and society, (…). Its organisations operate within the 

framework of the Constitution’ (Art. 4, "Constitution," 1980) and is still the leading 

force of state and society, but it is not ‘only’ anymore, and its organisations operate 

within the framework of not only the constitution but also the law (Art. 4, 

"Constitution," 1992).  

There is a movement: from the lack of a declaration about the responsibility of 

the VCP to the VCP is ‘close connection with’ and ‘under the supervision of the 

people, and taking its responsibility to the people about its decision’. Furthermore, 

not only Party organisations, but also Party members operate within the framework 

of the constitution and law (Art. 4, "Constitution," 2013); from a strong socialist 

collective government (Chapter VI-X, "Constitution," 1980) in which the NA could 

have rights not enshrined in the constitution (Art. 83, "Constitution," 1980) to the 

NA that has no favourable rights outside the constitution (Art. 84, "Constitution," 

1992); from a normal NA (Chapter 6, "Constitution," 1992) to an NA that has a right 

to a vote of confidence on significant senior state officials (NA, 2001a, Art. 84) 

which gives more channels for the NA to challenge the executive branch; from a 

collective governmental structure to clearly naming the state agencies which perform 

particular functions (Art. 69, 94, 102, "Constitution," 2013); from only accepting 

representative democracy through representative bodies (Art. 6, "Constitution," 

1992; Art. 6, "Constitution," 1980) to accepting direct democracy of the Vietnamese 

people and representative democracy not only through representative bodies but also 

through different state agencies (Art. 6, "Constitution," 2013).  

In the field of human rights, there is a change from not enshrining the term 

‘human rights’ in the 1980 Constitution to accepting human rights (Art. 49, 

"Constitution," 1992); from only accepting the human rights that were expressed 

through citizen rights without a strong commitment of the state to protect human 

rights (Art. 50, "Constitution," 1992) to the acknowledgement of the state regarding 

human rights and state promises to respect, and guarantee human rights (Art. 14, 

"Constitution," 2013) and ‘human rights, citizens’ rights are only restricted in 

necessary needs because of the reasons of national security’ (Art. 14, "Constitution," 

2013).  
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In the economic aspect, there is a transition from a centrally planned economy 

(Art. 22, "Constitution," 1980) with only state and collective economic sectors and 

no acceptance of private property and private ownership (Art. 18, "Constitution," 

1980) to socialist-oriented multi-sectored market economy with various forms of 

ownership (Art. 15, "Constitution," 1992) in which private ownership has been 

acknowledged.  

The above changes are to some degree leaning towards the values of liberal 

democratic constitutionalism (Bui, 2013b) and are called by Bui (2014a, p. 79) a 

‘gradual move to a rule of law’, although ‘the influence of neoliberalism on the 

working of the Vietnamese state has been relatively small’ (Gainsborough, 2010, p. 

475). This development is based on the will of the VCP and influenced by strongly 

domestic, then international pressures that existed at the time of the drafting of each 

Constitution. B. N. Son (2014a, p. 218) argues that 

Due to globalization, Vietnamese communists will be compelled to be more democratic 

in order to maintain legitimacy, but at the same time they will certainly not self-destruct 

by radically internalizing Western liberal constitutional values. To handle this dilemma, 

Vietnamese communist leaders may employ a pragmatic approach to Western liberal 

constitutionalism. While socialist constitutional theory fails to provide appropriate 

answers for the topical constitutionalist questions, they will be forced to look outside, to 

the Western world, to pragmatically internalise some Western liberal products. 

Concurrently, the communists will control constitutionalist discourse and practices to 

ensure that these will not invite substantial challenges to the socialist polity. 

I agree with B. N. Son (2014a) that we cannot look at the transition of Vietnamese 

constitutions to liberal democratic constitutionalism through rose-coloured glasses 

when this transition still retains many aspects of socialist principles. In this case, 

Vietnam constitutionalism is to some degree not ‘mature’, with ‘developmental 

potential, not developmental accomplishment’ (Balme & Dowdle, 2009, p. 10).  

From the three Vietnamese constitutional reforms, the question that should be 

answered is what is being characterised by these reforms? Do the Vietnamese 

constitutions have only a characteristic of ‘window-dressing’
33

. I believe that it is not 

the case of Vietnam. In their study, Elkins, Ginsburg, and Melton (2013) accept the 

resemblance between authoritarian and democratic constitutions when they refer to 
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 ‘A character in which the promises in constitutions are not accurate signals of policy, but pure fictions’ 

(Ginsburg & Simpser, 2013, p. 8). 



117 

 

universal human rights. They agree that even the ultimate communist constitutions or 

‘window dressing’ constitutions such as those of North Korea or the USSR also give 

some ‘clues to actual political practice’ (Elkins et al., 2013, p. 142). The Vietnamese 

constitutional reforms are similar to the Chinese reforms, in which human rights were 

mostly window-dressing (Ginsburg & Simpser, 2013, p. 7) or sham constitutional 

rights
34

 (Ginsburg, 2014, pp. 33-34). However, thanks to the development of the 

internet set up by the state, Vietnamese people have an opportunity to hear the 

different voice of dissidents. Additionally, the internet also provides different official 

and unofficial channels for people to speak their mind and to accept variously-

resourced news. Even though under state management, the state-controlled media has 

always tried to reflect the shortcomings of state management, corruption and to 

provide official channels for the people to discuss the constitutional amendments in 

2001 and 2013. So, I agree with Ginsburg (2014, pp. 33-34) that ‘The constitutional 

systems of Vietnam and China belie simple characterization as being mere sham 

constitutions, but instead reflect, at least at the current moment, complex attempts to 

reconcile the forms of constitutionalism with one-party Leninist states’. It is 

understandable that when both democratic and authoritarian regimes shared some 

similar characters of the constitution as a legal tool to resolve the issue of governance, 

that they firstly have to resolve the problem of governmental coordination and set up 

the control inside its agencies (Ginsburg & Simpser, 2013; Law & Versteeg, 2013a). 

Ginsburg and Simpser (2013) believe that Vietnam and China gave some evidences of 

constitutional operations which enhanced liberty. As a result, not all authoritarian 

constitutions are considered to have only a window-dressing characteristic; rather, 

Vietnam is one such a case. It is also because it expresses ‘the political aspiration of 

the ruling class’ (Osakwe, 1977, p. 159). This is also considered by Ginsburg and 

Simpser (2013, p. 8) as a ‘blueprint’ characteristic, ‘describing things not as they are 

but as they might be. Constitutions are aspirational documents that can serve to 

motivate people to build a future society’. In this characteristic, Vietnam bears in 

their constitutional reforms the tensions between the wish to enhance the VCP 

hegemony, the aspiration to build socialism in Vietnam, and practical issues in its 
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 A sham constitution is defined as ‘A constitution that bears no relationship to reality could qualify’ 

(Law & Versteeg, 2013b, p. 880). 
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economy, state management, state governing, and guaranteeing human rights, which 

require borrowing elements of liberal democratic constitutionalism. 

 

Conclusion 

This chapter has shown some significant implications of Vietnamese history; culture; 

socialism, particularly the political legitimacy of the VCP-State; and the 

development of the Vietnamese constitutions before and after the collapse of the 

communism all over the world. This creates a basic foundation to understand the 

three Vietnamese constitutional reforms discussed in the subsequent chapters. 

From this chapter, it can be seen that the history of Vietnam is the history of a 

small agrarian country which struggled against a strong Chinese feudal invader in the 

imperial period, then the dominance of French colonialism, to liberate the country. It 

is also the history of the unification of the country under the leadership of the VCP 

through struggles against the United States and the government of Ngo Dinh Diem in 

the South. This history built up village culture, Confucianism, and colonialism in 

Vietnam. This history and culture provides a specific context to understand the 

emergence and implementation of the Vietnamese constitutions. 

Additionally, Vietnamese history also confirms the establishment of 

socialism in Vietnam through the leadership of the VCP in struggles against colonists 

and struggles for independence and unification of the country. Consequently, this 

chapter also provided a detailed theoretical discussion about socialism, particularly 

the legitimacy of the Party-State in Vietnamese society, in relation to the Vietnamese 

constitutional changes before and after the collapse of communism in the USSR. In 

the first period, nationalism and socialism were used to claim the political legitimacy 

of the Party-State. In the second period, the Party-State used constitutional reforms 

as a part of the ongoing negotiation with the people to retain its hegemony, and this 

is detailed and analysed in subsequent chapters.  
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Finally, this chapter provided an overview of the emergence of the 

Vietnamese constitutions, how it relates to the political legitimacy of the party-State, 

and the development of the Vietnamese constitutions before the collapse of 

communism in the USSR. After the collapse of communism, this chapter provided 

only an overview of the development of the 1992, 2001, 2013 constitutional reforms 

as the issue of the political legitimacy will be discussed in detail in the Chapters 4, 5, 

and 6. The chapter shows that Vietnam aimed to develop a truly socialist 

constitution, particularly in the 1959 and the 1980 constitutions. However, with the 

collapse of communism, the 1992, 2001, and 2013 constitutional reforms have some 

changes towards including some elements of Western constitutional theory, which 

will be evaluated in the subsequent chapters.  
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Chapter 4: Factors Supporting or Undermining the 

Transition of  the 1992 Vietnamese Constitutional 

Reform to Liberal Democratic Constitutionalism  

 

Introduction 

By the late 1980s, the hopelessness of domestic economic growth and the stagnation 

of the communist bloc placed Vietnam in economic and social crises, which 

prompted the Party to find a way to maintain its legitimacy and escape these crises. 

The first change was to rejuvenate the Party Politburo with the retirement of six old 

revolutionaries. This brought new blood to the Party and the state. For the Sixth 

National Party Congress in 1986, the death of Le Duan, who had been General 

Secretary for 26 years, provided an opportunity to select new leadership. A Southern 

economic reformer, Nguyen Van Linh was chosen to become the new Party General 

Secretary. These factors compelled the Party to reform and in 1986 there was a huge 

movement in Party policy from a centrally-planned economy to a market-oriented 

economy. However, the Party Politburo, the highest decision-making body of the 

VCP, still included many comrades from the first generation. This meant that the 

economic changes were not accompanied by significant political change
35

. Reacting 

to the collapse of the Soviet Union and its socialist system, under domestic pressures, 

and international changes, the Seventh Party Congress in 1991 reasserted economic 

reform, undertook gradual changes in politics, and retained the current Party 

leadership. Legally, amidst all of these changes the NA was asked to ratify the 1992 

Constitution, thereby ushering in a reform which introduced some aspects of liberal 

democratic constitutionalism in Vietnam such as a market economy, human rights, 
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 Tønnesson (1993) and Beresford (1997) argue that the Sixth National Party Congress in December 

1986 in Vietnam reflected the change in favour of resolving economic problems in key Party 

organisations. Thayer (1992b) and London (2010) believe that these changes of the VCP policies and 

leadership in the Sixth National Party Congress in December 1986 supported economic reform but 

were politically conservative. 
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the recognition of the role of law in society, while having little change in the 

leadership of the VCP and the organisation of state power.  

As mentioned in the introduction, this chapter has two purposes. The first is to 

comprehensively explore the 1992 constitutional reform including the circumstances 

surrounding the drafting and enacting of the 1992 Constitution. The second is to 

connect the constitutional reform as the Party-State response to the international and 

particularly domestic pressures, as a part of an ongoing negotiation with the people 

to enable the Party hegemony. It then evaluates the successes and failures of the 1992 

constitutional reform based on its four aims of accepting and supporting a market-

oriented economy; undertaking the separation of Party leadership and state 

management; building an effective state that governs society by law; and finally, 

committing to respecting human rights. My discussion is reliant on the secondary 

literature and predominantly the views of those from the NA, the government and the 

Party. I reference original comments by Party organisations and its members; 

governmental organisations and officials; and particularly NA documents and its 

deputies’ speeches in original language, to show that although they are often self-

serving in terms of pursuing their own concerns and protecting their own interests, 

they are also critical of the economic and political reforms in Vietnam.  

This chapter examines a puzzle in the 1992 constitutional reform. Legally, it is 

clear that the Party-State accepted to some degree the leaning towards liberal 

democratic constitutionalism. However, when evaluating this reform, the chapter 

shows that while Vietnam has made some progress in meeting its first aim of a 

market-oriented economy, the achievements in building a state governing society by 

law and respectful of human rights have been limited. An analysis of the 1992 

constitutional reform reveals more limitations in the implementation of the three last 

aims. Looking at the successes and limitations of this reform, I argue that the factors 

strongly supporting and hindering this constitutional transition in Vietnam to liberal 

democratic constitutionalism are mainly the VCP, state agencies and officials, while 

the Vietnamese political and legal culture have also presented obstacles to this 

transition. My argument reveals the dilemma in the 1992 constitutional reform. The 

Party-State allows the elements of liberal democratic constitutionalism as a part of 
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the ongoing negotiation with the people to retain the Party’s hegemony rather than to 

liberalise politics. In detail, the Party-State has permitted the existence of a market 

economy, changes in leadership of the VCP, a state governing society by law, and 

human rights. However, these changes are bound up with a ‘socialist orientation’ or 

socialism to ensure that they will not invite challenges or threats to the Party’s 

hegemony. This creates a puzzle in that the Party-State introduced and supported this 

constitutional reform, but also mainly hindered it. 

 

Circumstances behind the Party policy and the emergence 

of the 1992 Constitution 

The emergence of the 1992 constitutional reform should be placed in the larger 

picture of the Vietnamese context at that period. This section gives us the 

Vietnamese context, with the crisis of the political legitimacy of the Party-State in 

this period requiring the changes in Party policies and inviting the emergence of the 

1992 Constitution. This section draws on Party policy documents and the NA and 

their agencies’ documents associated with drafting and passing the Constitution. 

These documents are original and all translations from them are my own unless 

otherwise stated. In addition, it is also based on the secondary literature which aims 

to shed light on the context that led to the first constitutional reform in 1992. 

The context of the crisis of the political legitimacy of the Party-State 

This section provides a context for the crisis of the political legitimacy of the Party-

State. After 30 April 1975, Vietnam was a completely independent and reunified 

nation. Spurred on by pride in the victorious struggles against invasions and the 

respect for communism, Vietnam, under the sole leadership of the VCP, built a 

socialist country with a proletarian dictatorship and a centrally-planned economy 

with close economic and diplomatic relationships with mainly socialist countries. 

Although based on strong nationalism and socialism, and even with the charisma of Ho 

Chi Minh in the 1980 Constitution, after unification in 1975 until the Party undertook 
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economic reform in 1986, the Party-State faced a crisis of legitimacy (Hiep, 2012; 

Vasavakul, 1995).  

According to Vasavakul (1995), the crisis of legitimacy of the Party-State had 

three main reasons, the result of political, economic and international problems. 

Relating to the political aspect, the first issue was the lack of political inclusion in the 

leadership level with the North expanding its role amongst the high-ranking Party 

members and state officials while the South had a feeble voice. The second was the 

strong state apparatus coupled with a cumbersome bureaucracy. The last involved the 

violation by the Party-State of the principles of national reconciliation after the 

unification, which the DRV leadership had signed with the Provisional Revolutionary 

Government of the Republic of South Vietnam before 1975. Relating to economic 

difficulties, after the war, with aid from socialist countries reduced, the Hanoi 

Government had to rely more on the domestic economy. However, the centrally-

planned economy failed to create economic stability for Vietnam. Referencing the 

international community, Vietnamese Party-State legitimacy was tarnished when 

Vietnam crossed Cambodian border in 1978, which placed Vietnam in diplomatic 

isolation from ASEAN and resulted in an embargo by China and Western countries 

(Duiker, 1981; Thayer, 2010a; Vasavakul, 1995). While having similar thoughts to 

Vasavakul (1995) about the crisis of legitimacy of the Party-State; nevertheless Hiep 

(2012) does not refer to the expansion of the leadership of the North mainly in the 

VCP and state apparatus as a reason, but considers the outflow of Vietnamese refugees 

into Southeast Asian countries after country unification tarnished the legitimacy of the 

regime domestically and internationally.  

The crisis of legitimacy is also acknowledged by the VCP. Until 1982, ‘the 

economy and society of Vietnam was still facing serious difficulties’ when the plans to 

build a socialist society based on a command economy of the Party-State with five-

year plans did not meet the Party-State’s expectations (CPC, 1982a). The VCP 

straightforwardly admitted that these economic and social difficulties were as a result 

of the post-war situation, and shortcomings and mistakes of the Party leadership and 

state management (CPC, 1982a). In the 1980s, Vietnam was one of the poorest 

countries in the world (Harrington et al., 1998, p. 248). In addition, in this period, 



124 

 

corruption was widespread and Party leaders were arrogant in their leadership of the 

country and intervened in every aspect of state and society (Bùi, 1995, pp. 88-111).  

To restore the political legitimacy of the Party-State, the Sixth Party Congress in 

1986 initiated reforms which included a movement to a market economy and an 

‘openness policy’ that opened the domestic economy and enhanced the effectiveness 

of the external economy (VCP, 1986). Although the Party still confirmed the 

determinant position of the state and the collective direction of the national economy, 

it prudently encouraged the development of other economic sectors with the use of 

private capital (VCP, 1986). Aiming for democracy, the Party promised to 

implement socialist democracy and to respect and guarantee citizens’ rights; to 

promote and enhance the position and role of the NA — the highest representative 

body (VCP, 1986). The Party also focused on organising society by laws; and clearly 

dividing the duties, rights and responsibility of state agencies (VCP, 1986).  

This reform resulted in economic success. From a position where there was not 

enough food to feed the people, by 1991 Vietnam met the domestic demand, and had 

begun to not only save but to export rice (CPC, 1991a). The external economy 

developed quickly (CPC, 1991a). However, it did not immediately resolve the socio-

economic crisis inside the country and did not instantly bring renewed legitimacy for 

the Party-State when results from the reform were limited and unstable. ‘Between 

1985 and 1988, the annual inflation rate increased to 700% with unemployment 

running close to 5% of the industrial work force’ (Neilson, 1998, p. 131). Inflation, 

corruption, illegal and immoral behaviour, and injustice developed leading to the 

trust of people in the VCP reduced, according to the views of the Party (CPC, 

1991a). Party, state agencies, and the political-social organisational apparatus were 

regarded as cumbersome and ineffective. In some places, leading officials were 

arbitrary, authoritative, bullying, and harassing, even flagrantly (CPC, 1991c). The 

popular sovereign right of the people was neither respected nor fully promoted. 

Society had many undemocratic traits and was only nominally democratic. The 

reason for this situation, as the Party itself admitted, was that in practice, the Party-

State had not implemented the basic reforms of the state apparatus outlined by the 

Sixth Party Congress (CPC, 1991a). However, according to Thayer (1992b, p. 4), 



125 

 

even after a big leap in economic reform in 1996, the Party only showed ‘limited 

attempt at democratisation’. In fact, the Party rejected any criticism on its leading 

role and the ultimate purpose of successfully building socialism in Vietnam (Thayer, 

1992d; Tønnesson, 1993).  

In this period, the role of General Secretary, Nguyen Van Linh
36

, who knew how 

to use ‘media and selected mass organisations to propel his reformist agenda’ (Stern, 

1994, p. 1), was significant. In the period 1987-1988, under the leadership of Nguyen 

Van Linh ‘the press was encouraged ‘to speak straight, speak the truth’. Greater 

freedom was given to writers and artists’ (Thayer, 1992b, p. 5)
37

. This was for the 

purpose of implementing the Party reforms in 1986 to guarantee ‘the people know, the 

people discuss, the people carry out and the people follow up’ (dân biết, dân bàn, dân 

làm và dân kiểm tra) (Abuza, 2001; Thayer, 1992b). Linh asked for transparency in the 

policy-making structure and the leadership of the VCP.  Linh used media as a tool for 

supporting the reform to prevent corruption and even to resolve the issues of the Party 

leadership and state management, establishing a mass campaign as a countervailing 

power against Party conservatives. He supported a more open media and encouraged 

writers to touch even more on sensitive issues of the Party-State. The greater freedom 

for media, journalists, and authors was also supported by an activist NA deputy 

Nguyen Ba Thanh (Stern, 1994) and Tran Do, a member of CPC who supported the 

openness of the press and was forced out from his position for his open-mindedness 

(Thayer, 1992b). Freedom for media meant that more information was provided on the 

ineffectiveness of Party leadership and state management. It also revealed thousands of 

cases of Party members and state officials who violated state laws and Party policies 

(Thayer, 1992b). In 1989, conservative members of the Party-State worried that more 

criticisms focusing on the shortcomings and mistakes of the Party-State would smear 

the Party-State’s reputation and led to ‘a loss of the public’s confidence in the Party’ 

(Thayer, 1992b, p. 8). They denied more freedom to the media when they felt the 
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 Nguyen Van Linh, the Chief of the Ho Chi Minh City Party Organisation, had failed to become a 

Politburo member in the Fifth National Party Congress in 1982 and was brought back into the 

Secretariat and the Politburo in 1985 as an acceptance that his reform in the South was tangibly 

successful (Abuza, 2001, p. 17; Duiker, 1992).  
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ultimate control of the VCP had been reduced. As a result, Linh had to accept the 

negotiation with conservative members that political reform could go no further 

(Abuza, 2001; Stern, 1994). In addition, the rebellion of students in China and the 

failure of communism in Eastern Europe in 1989 urged the VCP to put the brake on 

any reform in politics and culture (Abuza, 2001; Thayer, 1997; Tønnesson, 1993). 

Alongside the above public pressures exerted by the media, some Vietnamese 

writers also considered sensitive issues
38

. Nguyen Huu Thiep looked at the misery and 

unequal life of peasant in rural villages, asking for official responsibility for this. This 

story was published in Van Nghe, the official publication of the Vietnam Writers’ 

Association. It distressed conservative Party members, resulting in the sacking of well-

known war writer and the journal’s editor, Nguyen Ngoc. Another writer, Duong Thu 

Huong, wrote about corruption and the hopelessness of the Vietnamese revolution, and 

the requirement of freedom of thought and expression. Huong then was criticised, 

forced out of the Party organisation and detained (Thayer, 1992b). Additionally, after 

unification the VCP and the state collectivised agriculture in the South of Vietnam, 

which raised land disputes in the Mekong Delta area. The farmers, angered by 

corrupted officials, took up disputes by sending petitions and denunciations to state 

agencies and even demonstrating in front of the gate of central state agencies. 

Moreover, the increase in the number of private enterprises and of foreign investors 

revealed the ineffectiveness of state agencies in management and resulted in the asking 

for a better legal foundation for the operation of the private enterprises and foreign 

investors (Thayer, 1992b).  

Furthermore, in May 1986, facing socio-economic hardships, communist Party 

members in the South of Vietnam established a Club of Former Resistance Fighter 

with the aim of providing economic support to veterans (Thayer, 1992a, 1992b, 

2010a). However, after the Sixth National Party Congress in December 1986, the 

discussion of the group related more to political issues through their meetings and 

newspaper. They criticised corruption, incompetence of state officials and Party 

members. They asked for openness and transparency inside the Party organisations and 

changes in personnel, and the serious implementation of renovation. The Club 
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developed in the North and asked for legal acceptance of their position from the State. 

The VCP-State arrested prominent members of the Club but also chose co-option by 

establishing the Vietnam War Veterans Association under the umbrella of the Vietnam 

Fatherland Front (VFF) (Abuza, 2001; Thayer, 2010a, 2011). In addition, before the 

Seventh National Party Congress in 1991, the collapse of socialism in Eastern Europe 

and the dissolution of the Soviet Union challenged the VCP-State legitimacy. Some 

senior members of the VCP seriously questioned socialist ideology and outspokenly 

condemned undemocratic decision-making inside the Party (Thayer, 2010a, 2011). 

They required political reform to be in tandem with economic reform and asked the 

VCP-State to apply real democracy (Thayer, 2010a).   

During 1990, domestic debates over economic and political reforms were 

sharper. State-based media such as the People’s Army (Quân đội nhân dân) blamed 

the mistakes of the communist parties in socialist countries, not socialism or ideology. 

This newspaper criticised the peaceful evolution of anti-regime forces who wanted to 

set up multi-party regime in Vietnam (Stern, 1994). At its Eighth Plenum from 12 to 

27 March 1990, the Party released the Draft Platform. The Draft Platform emphasised 

the needs and methods of the Party to renew its relationship with mass organisations. 

This Draft Platform was criticised by a CPC member Tran Bach Dang as providing a 

weak voice for the mass organisations and religious groups to the Party and not 

expressing the will of the Party to understand the public (Stern, 1994). Tran Xuan 

Bach, who had been a member of the Politburo, and of the CPC, required that 

economic reforms had to be in tandem with political reform, particularly inside the 

Party’s organisations by increasing democracy in the VCP and ensuring more social 

justice for society (Abuza, 2001; Stern, 1994). The advocacy of Tran Xuan Bach for 

political pluralism, different ideologies, and democracy ended his career as a politician 

but reflected a first significant challenge to the monopoly of the VCP. This, in 

combination with the collapse of the Soviet Union led the Party-State to forbid any 

mention or discussion related to pluralism or multi-party system (Bùi, 1995; Bui, 

2013b). 

As identified in the above discussion, the Party faced pressures from both inside 

and outside, from VCP members, dissidents and the mass of people for change. That is 
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not only as a result of a top-down process but also a result of bottom up pressures from 

the public. Under these pressures, and to guarantee the legitimacy of its leadership, the 

Party could not themselves use only coercive methods to keep its hegemony, but had 

to choose ongoing negotiation with the people to satisfy the public to some degree. In 

June 1991, the Party held the Seventh Party Congress. This Congress experienced the 

loss of reformers in significant position of the VCP organisation. The new Politburo 

is called by Tønnesson (1993, p. 14) ‘a compromise-seeking body where a China-

oriented, conservative ‘security faction’, represented by general Le Duc Anh 

(president from September 1992) opposed a ‘reform faction’ led by Prime Minister 

Vo Van Kiet’. The security team was influential in the army, policy, and Party 

bureaucracy while reformers dominated economic-civil institutions and the NA. The 

Seventh Party Congress reconfirmed economic reform with a much clearer policy to 

develop a multi-component market economy (VCP, 1991b). Politically, the Party 

confirmed that citizens’ rights, human rights, and individual freedom were 

guaranteed by, and implemented within the framework of the legal system (VCP, 

1991a). The Party continued to reform the state apparatus in line with the view that 

the state governed society by law under the leadership of the VCP (CPC, 1991a). The 

state also unified the three powers of legislature, executive and judiciary, with clear 

distribution of these three powers under the Party leadership (VCP, 1991a). 

Moreover, the Party would operate as the foundation of the Constitution and the law 

(CPC, 1991c).  

However, Party policy is not enough when the Party accepted ‘openness 

policy’ in the economy, directed that the state governed society by law, and the Party 

and its organisation had to operate within the framework of the constitution and law. 

As a result, legally, the 1992 Constitution was promulgated by the NA under the 

leadership of the VCP and brought a source of new legitimacy to the Party-State 

(Harrington et al., 1998; Vasavakul, 1995). As Duiker (1985, p. 60) observes, ‘One 

way the Party attempted to legitimise its rule and its policies was through the issuance 

of a new constitution’. The Party-State undertook the 1992 constitutional reforms 

firstly as a result of the pressure of domestic audiences and the problems inside the 

VCP (Thayer, 2010a) to enable ongoing Party hegemony. 
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In addition, the end of the Cold War gave way to development of globalisation 

which emphasised the victory of liberal ideas compared to socialism. The failure of the 

communist economy based on subsidy and a centrally-planned economy and the 

collapse of the communist bloc in the world asked the Party-State to accept the fact 

that a centrally-planned economy was not appropriate for the country. The Party-State 

had to introduce economic reforms that accepted the existence of a market economy 

under a socialist orientation, enabling it to open its economy to the international 

community and attract foreign investments. Since early 1990, Vietnam had opened its 

door to various donor organisations and international non-governmental organisations 

from both Western and Asian countries, which brought aid and technical assistance to 

Vietnam (Gainsborough, 2013b). In this period, for the purpose of future economic 

development, Vietnam was making great efforts to open relations with all countries, 

including China, ASEAN and normalise its relationship with the United States to 

remove the embargo (Thayer, 1992a). As a result, human rights were introduced in the 

1992 Constitution (Bui, 2014a) to satisfy domestic and international audiences. 

Looking at the above analysis of the context of the crisis of the political 

legitimacy of the Party-State, I believe that faced with the domestic and international 

challenges which threated its political legitimacy, the Party-state sought a new form of 

legitimacy by introducing the 1992 constitutional reform as a part of the ongoing 

negotiation or authoritarian deliberation of the VCP-State with the people to retain 

VCP hegemony, similar to the case of China discussed by He and Warren (2011). 

Drafting and enacting the 1992 Constitution 

The reform proposed by the Party put an end to the existence of the 1980 

Constitution with much of its out-of-date content and demanded the amendment of 

the Constitution ‘to create an essentially legal foundation for the renewal of political 

and economic system’ (CAC, 1990, p. 1). At the Party’s behest, on 22 December 

1988, the NA enacted a resolution to form the CAC to revise articles relating to state 

organisations for the next vote of People’s Council deputies. At the fifth session of 

the NA on 30 June 1989, on behalf of this Committee, Mr. Nguyen Viet Dung 

suggested that the NA should thoroughly amend the Constitution to ‘give the effect 
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of the Party line and policy in the long term’, especially articles relating to the 

renewal of economic mechanisms and the political system. He also asked the NA to 

establish a new committee with broader membership to amend the 1980 Constitution 

(CAC, 1989). Based on this request, the NA formed the CAC, with 28 members from 

different state agencies, to comprehensively amend the Constitution (NA, 1989). 

The aim of revising the Constitution 

The aim of this constitutional revision, as quoted in a resolution of the NA, was to 

‘meet the needs of a new revolutionary period’ (CAC, 1990, p. 2). State agency 

documents did not clearly explain this term, but it was true that in drafting the 

Amended Constitution, the Committee had to closely follow and give effect to the 

Seventh Party Congress’s documents (CAC, 1990, 1991), which had the following 

four main aims leaning towards liberal democratic constitutionalism. First, this 

reform had to comprehensively institutionalise and promote economic renewal 

concurrently with stabilising political renewal in a period of flux for socialism (CPC, 

1991b). Giving effect to the Party’s policy on the Constitution, the state accepted a 

multi-sectored commodity market economy. Second, it reinforced the political 

dogma of the Party leadership upon the state and society. However, in moving 

towards a state governing society by laws, this leadership had to guarantee and 

enhance the effectiveness of state management, and the separation between the Party 

leadership and state management. The Amended Constitution had to express ‘the 

mechanism of the people as master, the State as manager, and the Party as leader’ 

(CPC, 1991b, p. 4). At the Ninth Congress of the Eighth NA, the new Party General 

Secretary, Do Muoi (Muoi, 1991, p. 6), made a speech in which he emphasised that 

the Party and the state had to stop the confusion between the Party leadership and 

state management, and a situation that resulted from the Party committees taking 

over the work of the government. Third, this reform aimed to renew the organisation 

and operation of the political system in which the state had to be organised 

effectively and strongly enough to govern society by law. It would prevent the ‘habit 

of working on paper-based policy, bossiness, authoritativeness, bullying, corruption, 

bribery and prodigality’ (CAC, 1990, p. 4). The aim was to moderate the state so that 
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it could adapt to the changes as a result of a new economic condition. The 

requirement of a state governing society by law is understandable when ‘The 

introduction and practice of a market economy and international economic 

integration require that national law be characterised by stability, transparency, 

accessibility, consistency, and limits on discretionary application and alignment with 

widely accepted standards’ (Bui, 2016b, p. 210). Finally, it had to assert that 

‘Vietnam is a state of the people, promoted the popular sovereign right, and 

performed socialist democracy’ (CAC, 1990, p. 3). The Amended Constitution had to 

‘clarify rights and duties of citizens. Basic human rights must be respected and 

protected by the law’ (CPC, 1991b, p. 3).  

The content of the 1992 Constitution 

Based on the above aims of the reform, the NA focused on amending some 

significant and contentious components of the 1980 Constitution. 

The first issue relates to how to describe and navigate the role of the Party in 

society. According to many international scholars (Sidel, 2009a; Thayer, 1992a, 

1992d; Tønnesson, 1993), the Party leadership is the most substantial and 

controversial component of the 1992 Constitution among both Vietnamese and 

overseas dissidents. For example, Phan Dinh Dieu, a vice-chairman of the 

Vietnamese Academy of Sciences, criticised Marxism-Leninism as an out-of-date 

theory and asked the Party-State to abandon this theory as an official ideology 

(Tønnesson, 1993). A well-known historian, Nguyen Khac Vien, criticised the 

Politburo and the VCP for its loss of confidence of the people, the Party 

encroachment upon state management, and its ignorance of the freedom of thought, 

assembly, and press of the people (Stern, 1994). Under the fear that political reform 

would lead to a socialist collapse as happened with socialist countries in the Soviet 

bloc, Vietnam worried that ‘a weakening of Party hegemony will lead to instability’ 

(Harrington et al., 1998, p. 253). As a result, compared to the 1980 Constitution, the 

1992 Constitution featured some subtle changes of words. If Article 4 of the 1980 

Constitution described the VCP as the ‘only force leading the State and society’, the 

1992 Constitution had omitted the word ‘only’. This was explained to mean that the 
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Party’s role and reputation were ‘so enormous but they could not replace the role of 

the State. The Party could not take over the work of the State, nor could it do the 

work of the State, nor change it into a state power organ’ (CAC, 1991, p. 4). This, as 

Sidel (2009a) elucidates, is to confirm the change in Party recognition that the Party 

is not the only such force, when Vietnam accepted a market-oriented economy which 

enhanced the role of state agencies, and even of business. The other change is that in 

Article 4 of the 1992 Constitution ‘All Party organisations operated within the 

framework of the Constitution and the law’. Article 4 of the 1980 Constitution 

required ‘Party organisations to operate within the framework of the Constitution’. 

Practically, the addition of the words ‘all’ and ‘and the law’ in Article 4 of the 1992 

Constitution did not express the change in essence of the Party leadership and its 

position as above the law. This addition was explained by the Chairman of the State 

Council (CPC, 1991b, p. 8) as necessary to make Article 4 ‘more complete’, to 

‘prevent and redress the hegemony and arbitrariness of some officials and Party 

members’.   

The second issue concerns economic reform. It is considered ‘fundamental 

changes’ in the 1992 Constitution by Harrington et al. (1998, p. 251). If the 1980 

Constitution accepted only the command economy in the state and collective sectors, 

the 1992 Constitution promoted a market-oriented economy with a diversity of 

ownership and economic sectors in which the private sector was now recognised. 

The Constitution promised to guarantee the equality of all economic sectors, but also 

emphasised the leading role of the state sector in the national economy. The state 

drew upon foreign investment to develop its economy. Although the 1992 

Constitution still retained the concept that land belonged to the entire people 

managed by the state, nevertheless, in Article 18, it promised to guarantee ‘stable and 

long-term use of land’ and the ‘right to transfer the use of land’. 

The third issue involves the structure of the central state apparatus, which 

refers to the NA, the State Council, and the Government. Starting with the NA, this 

agency still had some significant rights as the highest representative body enshrined 

in the 1980 Constitution. In the 1980 Constitution, the NA could give itself extra 

duties and rights not enshrined in the Constitution. As Vietnam wished to build a 
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society based on rule by law, the 1992 Constitution removed this right of the NA. 

While the 1980 Constitution did not enshrine the right of the NA to hold referenda, 

the 1992 Constitution revisited the 1946 Constitution by giving the NA this right. 

The expansion of the NA role in textual terms is explained by Sidel (2009a, p. 97), as 

to ‘make Vietnam somewhat like a system of parliamentary supremacy, but the 

Vietnamese know that core power still lies with the party’. The State Council in the 

1980 Constitution played the dual role of a collective country presidency and a 

permanent body of the NA. The 1992 Constitution separated the State Council into 

the Country’s President, acting on behalf of the country in domestic and foreign 

affairs and the NA’s Standing Committee with its Chairman concurrently the 

Chairman of the NA. The other change refers to the Government. In the 1980 

Constitution, the Minister Council, headed by a chair, who also functioned as Prime 

Minister, was the Government of the country. In operation, this body could not 

divide the responsibility between its Chairman and a collective government. Every 

executive issue was discussed and decided by the collective government, and the role 

of Prime Minister was blurred and ambiguous. This system ‘was not working, as no 

one took individual responsibility for policy failures’ (Thayer, 1992a, p. 53). As a 

result, the 1992 Constitution renamed ‘the Minister Council’ as ‘the Government’ 

and separated duties and rights of the cabinet ministers and the Prime Minister
39

. 

This was intended to ‘increase the rights and duties of the Prime Minister, therefore 

increasing the efficiency and effectiveness in performing the function of the 

Government and the Prime Minister’ (CPC, 1991b, p. 19).  

The fourth issue concerns human rights. In the 1980 Constitution, the state did 

not use the term ‘human rights’. There was only the relationship between citizens 

and the state in which the state imposed rights and duties on its citizens. Article 50 of 

the 1992 Constitution states: ‘Human rights in the political, civic, economic, cultural 

and social fields are respected’, ‘are embodied in citizens’ rights and are determined 

by the Constitution and the law’. In the 1992 Constitution, political rights such as the 

right to vote and civil rights had remained from the 1980 Constitution. In relation to 
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other rights, there were some changes. The 1980 Constitution did not have an article 

relating to its stipulation on the rights and duties of citizens, which gave state 

agencies at any level opportunities to arbitrarily violate the Constitution by enacting 

unconstitutional regulations. However, Article 51 of the 1992 Constitution confirmed 

that ‘Rights and duties of citizens are regulated by the Constitution and laws’. In 

addition, to make clear the right to manage the state, Article 53 of the 1992 

Constitution added that Vietnamese citizens had the right to ‘discuss general issues 

of the country and locality; to send petitions and to vote in a referendum organised 

by the State’. The 1980 Constitution only accepted the two economic sectors of state 

and collective, therefore the private sector and its means of production did not 

receive protection from the Constitution. To develop market economy, Article 57 of 

the 1992 Constitution accepted the ‘freedom of business in accordance with laws’ of 

its citizens. Relating to social rights, the 1992 Constitution also abrogated some 

economic rights that the state could not guarantee, such as the right to have a job and 

the right to have a house. 

 

Evaluating the 1992 constitutional reform 

This section evaluates the implement of the 1992 Constitution. However, before 

assessing this reform, I refer to the issue of the crisis of Party-State legitimacy in 

association with the 1992 constitutional reform discussed in the above section and 

related to circumstances behind the Party policy and the emergence of the 1992 

Constitution, to give a precise explanation as to why the VCP, state agencies and 

officials are those main factors that both support and hinder this constitutional 

reform. Facing a crisis of domestic and international legitimacy in the 1980s, under 

the domestic and international pressures, the Party-State had to reform to retain its 

legitimacy. The Party initiated serious economic reform and gradual political 

changes in 1986, and then reaffirmed those changes in 1991. The NA, under the 

leadership of the VCP, introduced the 1992 constitutional reform as a part of the 

ongoing negotiation with the people to retain Party hegemony. Consequently, the 

1992 constitutional reform then bore inherent tensions within this reform. Legally, 
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the Party-State undertook the reform to some degree, while politically it tried to 

consolidate the tight grip of the VCP over state and society. While the Party-State 

undertook the reform, it worried that the reform could move out of its control, so was 

always cautious in reform and adopted a piecemeal approach. This resulted in modest 

achievements and more limitations.  

As discussed above, the 1992 constitutional reform focused on four aims of 

building a market economy; dividing Party leadership and state management; 

moving towards an effective and efficient state governing society by law, not by 

fiats; and respecting human rights. To analyse the factors that supported or hindered 

the constitutionalism in Vietnam I examine these aims in turn from both the point of 

view of achievements and failures. In this section, I argue that the greatest 

achievement of the 1992 constitutional reform is the building, to some extent, of a 

market-oriented economy; its success, however, was reduced in certain aspects of the 

building of an effective state governing society by law and respecting human rights. 

Limitations are also revealed in all the aims of this reform, particularly the last three 

aims. My argument is supported by secondary literature from Vietnamese and 

international scholars. Insiders whose publications are written in Vietnamese 

skilfully and comprehensively focus on the implementation of the 1992 Constitution 

through analysing the laws and legal foundations stipulating the Constitution, while 

trying to avoid taboo issues noted by the Party-State relating to the Party monopoly 

or human rights implementation. In contrast, external scholars and Vietnamese 

scholars whose studies are written in English are not hampered by these specific 

constraints. Concerning the practical aspect of applying the 1992 Constitution, I use 

documents and speeches of the Party and its organs, governmental bodies and their 

officials, particularly the NA, its members and deputies, to clarify my argument. The 

Constitution was promulgated in 1992 and some contents were still effective until the 

enactment of the new 2013 Constitution, so scholars, Party, state documents, and NA 

deputies had continuously discussed them until recently. Therefore, I draw on the 

continuous debates until 2013 to evaluate the successes and limitations of the 1992 

constitutional reform. These original sources, given that their owners are in an 

authoritarian regime under the tight grip of the VCP, also try to eschew sensitive 
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issues such as the Party hegemony and human rights. From analysing these sources, I 

argue that in the 1992 constitutional reform, the VCP and state agencies and officials 

play decisive roles in supporting as well as hindering constitutional reform, while 

political and legal culture provides an added obstacle to this transition.  

Political legitimacy of the Party-State in relation to the 

implementation of the 1992 constitutional reform 

This section seeks to explain why the 1992 constitutional reform had more 

limitations than successes and why the Party-State introduced this reform, supported 

it to some degree, but mainly hindered it by using the theory of political legitimacy.  

 As discussed in detail in the above section related to circumstances behind 

the Party policy and the emergence of the 1992 Constitution, after unification of the 

country in 1975 the VCP-State faced a crisis of domestic and international 

legitimacy. Facing those challenges, to maintain its legitimacy, the Party and the 

state chose the second option, and the 1992 constitutional reform was introduced by 

the Party and state as a new mode of seeking the regime’s political legitimacy under 

firstly and mainly domestic pressure, and then international. It is a fact that legally, 

the 1992 Constitution had some changes leaning towards the values of liberal 

democratic constitutionalism as a part of ongoing negotiation or authoritarian 

deliberation with the people, to ensure Party hegemony. In the Vietnam single-party 

regime, the 1992 constitutional reform was of course, firstly a top-down process 

introduced by the Party-State. However, it was not totally and ultimately a top-down 

process which only expressed the will of the Party-State; it was also the result of 

bottom-up pressures from different voices of the public, dissidents, and open-minded 

high-ranking Party-State members in the Vietnamese context of an economic and 

social crises, and the international context of the trend of international integration 

with global values of rule of law and human rights. In this context, the Party-State 

could not totally ignore the demands of the public, so they chose co-optation of 

public demands by introducing constitutional reform leaning towards liberal 

democratic constitutionalism when socialism failed to provide the economic, legal, 

and political foundations for the development of Vietnam. This is a part of the 
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ongoing negotiation with the people to ensure Party hegemony, not for the purpose 

of genuinely and totally liberalising or democratising the country.  

For the purpose of ensuring Party hegemony, this constitutional reform in 

Vietnam has the appearance of a ‘great paradox’ (Tønnesson, 1993, p. 9). This 

tension is shown in the four aims of the 1992 constitutional reform. For the first aim 

of building a market economy, because of the failure of the centrally-planned 

economy, the Party-State introduced the market economy to develop its economy to 

meet the demands of the people, and therefore, to keep the Party-State legitimacy. It 

is true that the Party-State accepted and to some degree created a legal foundation for 

the development of the market economy. However, for fear of the liberalisation of 

the economy inviting more challenges that could threaten the hegemony of the VCP, 

the Party-State placed the market economy under socialist orientation (Art. 15, 

"Constitution," 1992). This meant that the Party-State indirectly refused the equality 

of different economic sectors of the market economy; and in particular, granted more 

privileges to SOEs. Additionally, for fear of losing its hegemony, the Party-State 

held significant properties of society under a system of people’s ownership (Art. 17, 

"Constitution," 1992), a system where people are not genuine owners of their 

properties while state agencies have many rights in deciding and allocating these 

properties. This system, under the management of many corrupted or incompetent 

state agencies and officials, resulted in property losses and the use of arbitrary power 

by state officials in resolving the right to land use of citizens.  

With the second aim of having the division of the work of the Party and the 

state when accepting the market economy and opening its economy to the world, it is 

inevitable that the leadership of the Party has to be divided from the state 

management as in any Western country. However, this division is only superficial to 

satisfy domestic and international audiences. Practically, for the aim of retaining its 

only hegemony, the VCP could not resist the temptation to hegemonically control the 

state and society. In doing so, it did not accept a true and clear division between 

Party leadership and state management and still took over the work of the state. That 

is because the worry of further liberalisation of the state would reduce the hegemony 

of the Party. 
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For the third aim of building an effective state governing society by law, I 

believe that this aim expressed the true wish of the Party-State to have an effective 

state governing society by law, to enhance the Party-State legitimacy and meet the 

demands of society. However, one of many reasons for more limitations in the 

implementation of this aim was that the law in Vietnam was built on a socialist legal 

system and a socialist institutional system under the hegemonic leadership of the 

VCP, in which law expresses the will of those in power and is considered a tool of 

the state to govern society. The Party has not unconditionally accepted any limitation 

on its hegemony. In this context, based on village culture, Confucianism, 

colonialism, and socialism, it is not easy for the Party-State to develop a legal 

framework that can reconcile the demands of the market economy and the 

dominance of the VCP, and in many way, of the state.  

In the fourth aim of guaranteeing human right, there is a tension between 

accepting human rights and the hegemony of the VCP. As Do Muoi, General 

Secretary noted, essentially human rights ‘are designed to enable people in their own 

interest to get involved in shaping society, invigorating the Party’s leadership, 

improving the efficiency of the law-governed state, promoting and supervising 

socialist democracy’ (N. B. Thanh, 1992, p. 106). Human rights were enshrined in 

the 1992 Constitution, to satisfy both domestic and international audiences when the 

Party-State opened its economy to the world, to retain the Party-State legitimacy 

rather than genuinely protecting human rights. ‘The introduction of market reforms 

and the requirement for increased legalisation to accommodate development needs 

has promoted a turn in human rights discourse toward more recognition and 

protection in individualistic political and civil rights’ (Bui, 2016b, p. 214). However, 

it did not mean that the state would guarantee these rights. ‘Laws are not 

promulgated to furnish people and groups with new and equal rights, but primarily to 

enable the central state agencies to rule the country and the new market economy in a 

more effective and legitimate way’ (Gammeltoft & Hernø, 2000, p. 170). Human 

rights were not fully implemented, particularly civil rights such as freedom of 

association, freedom of speech, of media, because these rights challenged the 

hegemony of the VCP-State. As a result, some civil rights enshrined in the 1992 
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Constitution were rhetorical, existing on paper rather than in practice. ‘Fearing that 

radical economic reform or any political reform will diminish its political monopoly, 

the party has stubbornly clung to power and punished all dissenter’ (Abuza, 2001, p. 

4). In addition, Harrington et al. (1998, p. 266) confirmed that  

The purpose of the 1992 Constitution of Vietnam is to legitimize governmental actions 

necessary to reinforce transformation of the country into an open-market economy. 

There is no intent that the Vietnamese Constitution is to operate as a constraint or 

restraint on governmental activity. Neither non-political elites (an opposition) the 

judiciary, nor the general population are expected to use the Constitution as a basis to 

suggest that there be a limit on governmental action. The conclusion is that, unlike the 

situation in many of Vietnam's ASEAN partners, the 1992 Constitution will not have a 

constraining or restraining effect on government action either directly or indirectly. 

Fitting Vietnam's 1992 Constitution into the ASEAN constitutional mosaic finds 

Vietnam with a written constitution that remains important for rhetorical purposes and 

for the operational purposes of the political authorities, but without effect as a 

significant constraint on governmental or Party actions. 

The Party and the State are factors that introduced and supported the 1992 

constitutional reform when this reform was a part of the ongoing negotiation with 

the people to retain the Party monopoly in the Vietnamese context with the 

influence of village culture, Confucianism, and socialism. Consequently, for the 

purpose of political legitimacy, as in the case of China (He & Warren, 2011), the 

reform was introduced although it did not mean that the reform was seriously and 

genuinely implemented. This also explains why the Party and state agencies and 

officials are the main factors hindering the 1992 constitutional reform. 

Achievements of the 1992 constitutional reform 

In this section, I argue that under the leadership of the VCP and with some positive 

changes by state agencies, Vietnam had succeeded regarding reforms to the 

economy, in establishing a state governed by laws and in respecting human rights. 

The aims of the 1992 Constitution had been continuously discussed by scholars, state 

agencies and NA deputies until the year of 2013 with the enactment of the 2013 

Constitution; therefore, this section deploys those sources. 

First is the achievement in the economy. In my opinion, the Party’s policy on 

the economic reform in 1986 and the legal reform provided by the 1992 Constitution 

for a market-oriented economy established the highest legal foundation for the 
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movement from a centrally planned economy governed by orders and decisions by 

fiat to a market-oriented economy thereby creating outstanding Vietnamese 

economic development and integration into the international market. There is 

agreement in the scholarship about this undeniable economic success of Vietnam 

with the rapid growth of private capital and the inflow of foreign investment (Barrett, 

1999; Beresford, 1997; Dapice, 1993; Diem & Alpert, 2005; Fforde, 1992; Griffin, 

1998; P. D. Nghia, 2011; Thayer, 2007; T. V. Tho, 2009; V. K. Vinh, 2013). In 

addition, scholars evaluate highly the removal of the United States’ embargo and 

Vietnamese membership of international organisations such as ASEAN (Diem & 

Alpert, 2005) and the World Trade Organisation (WTO) (Thayer, 2007; T. V. Tho, 

2009). The Government (2001b, 2006) has always confirmed that under the Party 

leadership and with the improvement of state management, Vietnam gained 

significant economic achievements. From being a country where the GDP could not 

cover its spending, Vietnam had now achieved a high rate of GDP growth increasing 

7 or 7.5 per cent and had met all its targets (Government, 2001b, 2006). The private 

economy developed rapidly and operated effectively in many aspects. In the period 

from 2006 to 2010, ‘private investment counted for 36.1 per cent of total social 

investment, creating 49 per cent non-agricultural jobs’ (Government, 2011, p. 6). The 

foreign-owned investment economy developed quickly, contributing to a renewal of 

technology, and improving the qualification of management and capacity of 

competition in the economy. Strikingly, in 2011, Vietnam escaped the poverty of less 

developed countries (Government, 2011). Furthermore, from a country previously 

connected only with the socialist world, Vietnam developed economic relationships 

with all countries (Government, 2006). Gaining membership of the WTO in 2007 

was evaluated by NA deputy Vu Tien Loc (NA, 2006j), as one of the most 

outstanding developments of the Vietnamese economy in the reform period since 

1986, because acceptance by the international community confirmed that Vietnam 

had the ability, conditions, and trust to join and develop with the international world.  

The second achievement relates to the shift of a state governing society by 

fiats to a state governing society by law, although this movement was modest. Some 

scholars (Abuza, 2001; Frederick, 1998; Tønnesson, 1993) concur that although the 
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NA is still a rubber-stamp body of the VCP, it now performs a better law-making 

function in an effort to create a state governing by laws. In the 15 years from 1965 to 

1980, the NA almost did not enact any law, except some laws serving the 

organisation of state powers. But since the ratification of the 1992 Constitution, it has 

enacted more laws and also regulated more economic and property relations (Ly, 

1997). To accommodate the market-oriented economy, Vietnam built up a 

comprehensive legal foundation with thousands of regulations and guidelines for the 

market-oriented economy and the state structure (Doan, 2013b; T. N. Duong, 2004; 

Hao, 1996; N. Q. Minh, 2007; Quinn, 2002; Tu, 2007; Uc, 2010c, 2011), particularly 

relating to economic issues (B. N. Cuong, 2006; Neilson, 1998). According to H. T. 

M. Hien (2010, p. 64), in the period from 1946 to 1986, the NA only enacted 32 

regulations (the constitutions, laws, and codes), however, in the period from 1987 to 

1992, the Eighth NA enacted 32 regulations, while the number in the Ninth NA 

(1992-1997 term) was 41; and in the period from 2004-2009, the NA enacted 103 

laws and codes. In practice, the SCNA (2001b) was impressed with the number of 

laws and regulations. The legal system was revised to create a legal framework for 

the operation of the state and society. This achievement, according to the NA (2002), 

was contributed to by all state agencies. Deputies concurred that one of the NA’s 

successes was that this body increased the number of laws passed in one session 

(NA, 2007d), while the Ministry of Home Affairs (2006) confirmed that the legal 

system was reformed to enhance the functioning of democracy and the market 

economy under socialist orientation. Through a renewal of the working methods of 

the NA and the Government, the quality of legal documents improved and time for 

proposing and enacting laws was shortened. Laws were seriously and democratically 

debated by all deputies (Yeu, 1999) and this can be confirmed through the law. 

Before the 1992 constitutional reform, the operation of the NA was based on 

the 1981 Law on the Organisation of the Vietnamese NA and the State Council. This 

law focused on the organisations of the NA and the State Council and did not 

precisely regulate the operations of the NA and the State Council except as a general 

principle that ‘the NA and the State Council operate based on conference regime and 

decide based on majority’ (Art. 3, "Law on the Organisation of the NA and the State 
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Council," 1981). This Law did not provide a process for making laws by the NA. 

After the 1992 Constitution was promulgated, the new Law on Organisation of the 

NA in 1992 and 2001 continued to keep this content. However, these Laws also 

regulated the operation of the NA and confirmed that the bill that was presented to 

the NA had to be sent to the NA deputies at least 20 days earlier than the opening 

day of the NA session (Art. 72, "Law 30/2001/QH10," 2001; Art. 63, "Law on the 

Organisation of the NA," 1992). In addition, the NA ‘discusses bills after the bill - 

submitting agencies, organisations or individuals explain the bills content and the 

Nationality Council or concerned Commissions present the reports on verification 

thereof. Based on the NA deputies’ discussions, the Chairman of the NA session will 

suggest the issues needed to be voted by the NA deputies and the way of voting for 

the NA deciding. The NA passes the law by voting each article, each chapter, then 

voting all bill into law’ (Art. 73, "Law 30/2001/QH10," 2001; Art. 64, "Law on the 

Organisation of the NA," 1992). Moreover, before 1992, the NA did not have any 

law that regulated the procedure of drafting, amending, and enacting the regulations. 

After the requirement of a state governing society by law, in 1996, the NA enacted 

the Law on Promulgation of the State Regulations and then amended some articles in 

2002 that clearly defined the role of the NA in discussing the bill and enacting laws. 

This law normally required that the bills had to be considered at two sessions of the 

NA
40

. Those regulations have defined and enhanced the role of NA deputies in law-

making process. 
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 This process was organised based on the following order: 1. At the first session: a/ Representatives 

of the bill-submitting agencies, organizations or NA deputies make presentation on the bills; b/ 

Representatives of the evaluating agencies present evaluation reports; c/ The NA discusses the bills’ 

principal contents and key matters on which opinions remain divergent at plenary meetings. Before 

being put up for discussion at plenary meetings, the bills may be discussed in groups or delegations of 

NA deputies. In the discussion process, the bill-submitting agencies, organizations or NA deputies 

may make additional presentation on matters related to the bills. d/ The NA Standing Committee shall 

direct the Secretariat of the session to sum up the opinions of NA deputies and prepare the basic 

contents of the bills to be submitted to the NA for voting, serving as a basis for their revision. 2. At the 

interval between the NA’s two sessions, the NA Standing Committee shall direct the evaluating 

agencies, the bill-submitting agencies, the Law Committee, the Ministry of Justice and concerned 

agencies to revise the bills on the basis of the NA deputies’ opinions. 3. At the second session: a/ The 

NA Standing Committee reports to the NA on the acceptance of opinions and revision of the bills; b/ 

The NA hears the reading of the revised bills; discuss and vote to pass a number of contents on which 

opinions remain divergent, then vote to pass the bills. c/ Bills shall be passed into laws if they are 

voted for by over half of the total number of NA deputies. The NA chairman shall sign the laws for 

authentication. In cases where the bills have not yet been passed or have been partially passed, the 
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Finally, the term ‘human rights’ was for the first time introduced into the 1992 

Constitution. Before the reform, this term was considered a capitalist tenet and was 

not recognised by the Party-State. Therefore, the acknowledgement of human rights 

in the 1992 Constitution expressed a new recognition of the Party-State in this area. 

To some degree, human rights were implemented in practice. Tønnesson (1993) 

argues that the 1992 Constitution established the highest legal foundation for 

respecting human rights in Vietnam, while V. K. Vinh (2013), and N. L. Giang 

(2013) believe that the term ‘human rights’ named in the Constitution was one of a 

number of significant points of the reform and expressed the will of the state in 

guaranteeing human rights. In the content of freedom of speech, according to 

Frederick (1998), although the Party still retains its tight grip on every aspect of 

society, Vietnam has experienced the gradual emergence of a more mature media. 

This can be illustrated by one example. From a country with poor telephone and 

internet networks, and without interaction with Western society, surprisingly, by 

December 2014, Vietnam had 838 news agencies with 1111 publications, 67 

broadcast stations; 90 electronic news agencies and 215 websites providing 

information. Vietnamese people can now watch many international television 

channels (Ministry of Information and Communication, 2014). And they can give 

their comments on political issues such as Party leadership, corruption, and state 

management through the Internet to state-owned newspapers (Thayer, 2007). This 

gives Vietnamese people considerable opportunity to exercise media freedom. 

According to Kerkvliet (2003), the expansion of the market economy has increased 

various themes in the media, including the story of corruption and the abuse of state 

power by state officials in managing the market economy. Under the influence of 

market economic reform, media in Vietnam, although under the censorship of the 

Party and the state, has proliferated and changed to adapt to the new demands of the 

public (Khng, 1998; Marr, 1998), for example, the pressure from the media requiring 

a fair decision from state agencies such as the Hanoi Police, the Hanoi People’s 

Procuracy and the Hanoi People’s Court in resolving a crime related to a policeman 

(Sidel, 1998). Marr (2003, p. 292) argues that 

                                                                                                                  
consideration and passage of such bills at subsequent sessions shall be decided by the NA at the 

proposal of the NA Standing Committee.’ (Art. 45b, "Law No. 02/2002/QH11," 2002).   
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The state has closely monitored intellectual activities and exercised various forms of 

censorship over the media. However, state controls have never been absolute, and 

writers, editors, artists, and musicians have often found ways to pursue their own 

agendas within state-owned media organisations. 

Although the second and the third achievements are still modest, economic 

development has brought a better standard of life for the Vietnamese people. It is 

impractical for them to expect further success when economic reforms are not 

accompanied by political reforms. As a result, more limitations compared to its 

successes are evident in the 1992 constitutional reform.   

The limitations of the 1992 constitutional reform 

In this section, I examine the limitations of implementing the fours aims of the 1992 

constitutional reform which include: building a market-oriented economy, the 

separation between party leadership and state management, an effective state 

governing society by law, and finally, respecting human rights. The VCP undertook 

reform as a result of the ineffectiveness of its economic and political systems which 

threatened its legitimacy, not from the desire to ultimately liberalise society, so 

political reform was a gradual process and did not occur in tandem with economic 

reform. The Party-State recognised the market economy, but put it under a ‘socialist 

orientation’ with strong control of the Party-State and strong SOEs. There was a 

clear attempt to separate Party leadership and state management, while also 

consolidating the tight grip of Party leadership upon state and society. The idea was 

to have a state governing society by law but enshrining socialist legality, which 

emphasised laws expressing the will of the VCP to manage society. In addition, the 

terminology of human rights was enshrined, but human rights were restricted if they 

challenged Party hegemony. These limitations were undeniably the result of VCP 

policy and leadership, state agencies’ and officials’ management. Additionally, they 

were influenced by the Vietnamese culture of village traditions, Confucianism and 

socialism as well as by the impact of colonialism
41

, particularly related to building a 

state that governs society by law, and human rights.  
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 Village culture, Confucianism, and colonialism were analysed in the Chapter 3. 
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Building a market economy 

Although one of the important aims of the 1992 reform was to build a market 

economy under socialist orientation, I argue that this aim was not entirely 

accomplished. The 1992 Constitution enshrined the market economy and committed 

to guaranteeing the equality between different economic sectors. However, the state 

only created rhetorical equality when the 1992 Constitution confirmed the leading 

role of the state economy, emphasising that state and collective ownership were the 

main pillars of the national economy. To draw in foreign currency, it encouraged 

foreign direct investment, but did not nurture the capitalist domestic economy. The 

state had different policies for different economic sectors. Evidence is provided by 

the scholarship, state documents, and deputies’ speeches. As the economy is not a 

sensitive issue in Vietnam, many Vietnamese scholars criticise the refusal of state 

agencies to create a level playing field for all economic sectors (H.T & K.E, 2004; 

Hanh, 2012; P. D. Nghia, 2011; T. V. Tho, 2009; Thuy, 2012; V. K. Vinh, 2013; 

Vuving, 2010). The unequal policies of state agencies are displayed in the 

favouritism shown SOEs in credit and taxes (de Lestrange & Richet, 1998; Fforde, 

1992), through subsidised interest lending by state-owned banks (Diem & Alpert, 

2005), or in the legalisation of unfair treatment between SOEs and private enterprises 

(P. D. Nghia, 2001).  

The aim of building the market economy of the 1992 Constitution has been 

continuously pursued by state agencies and NA deputies until 2013, when the NA 

promulgated the 2013 Constitution. In 2004, the Prime Minister Phan Van Khai 

promised that the government would create equal competition, preventing SOE 

hegemony (Prime Minister, 2004). However, as recently as 2012, the Government 

admitted that this promise has been broken (Government, 2012a). Many deputies 

spoke strongly in different NA debates over many years to criticise the over-

protection and over-indulgence of SOEs by the state, which had been giving SOEs 

many privileges and even subsidies to enable some of them to play hegemonic roles 

in exploiting natural resources and distributing goods (NA, 2003c, 2003d, 2003e, 

2006j, 2009a, 2009c, 2010f, 2010o, 2012a, 2012b). They expressed their 
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dissatisfaction in the inability of the current legal framework to control the abuse 

entrenched by the dominant position of some state-owned corporations (SOCs), and 

state agencies that seemed to renege the role of protecting consumers from SOCs 

(NA, 2010d, 2010g, 2010j, 2012a, 2012b). Deputies were angry that SOCs could 

easily borrow money exceeding many times the legal level while private enterprises 

struggled, facing many difficulties in approaching and borrowing money from banks 

for their businesses (NA, 2009a, 2010a, 2011d). Outlining the reasons for the lack of 

a full market economy, the Government (2006) generally explained that Vietnam has 

been slowly renewing its economic awareness and was slowly building a consistent 

and thorough mechanism for the market economy and the shortcomings of 

administration staff. It is clear that the Party-State initiated economic reform but did 

not reform their policies on SOEs. I agree with Fforde (2005) and Vuving (2010) that 

the Party-State could not abandon its awareness of these SOEs as a tool for them to 

regulate the market under socialist orientation and fulfil political duties established 

by the Party-State. The Party document (CPC, 2001c) about policies for SOEs is 

evidence of this.  

The second limitation in building the market economy is the terminology 

relating to the idea of ‘people’s ownership’, applied to land and also to properties in 

SOEs. People are not genuine owners of their property while the state, a 

representative body, has too many rights in deciding and allocating these properties 

resulting in property losses. In scholarly debates, Thin (2012) and Hanh (2012) argue 

that the vagueness in the definition of ‘people’s ownership’ leads to the fact that state 

agencies abuse their power to violate people’s property. This issue of the 1992 

Constitution was continuously given attention in state documents and NA debates 

until the year of 2013. The losses of some SOCs exemplify this. Until June 2010, a 

SOC, the Vietnam National Shipbuilding Industry Group (VINASHIN) lost 86,000 

billion VND (Government, 2010b). From 2010, the Vietnam National Shipping 

Lines (VINALINES) also made losses and until 31 December 2011, the property of 

VINALINES was 55,853 billion VND while their debt was 43,135 billion VND. 

Excluding VINASHIN and VINALINES, the loss of 13 SOCs in 2011 was 48,988 

billion VND (Government, 2012b, 2012c). Another example is the land issue. Land 



147 

 

belongs to all the people and is managed by the state, which grants the right of use to 

their citizens. Article 23 of the 1992 Constitution promised that the forcible purchase 

or requisition of land was only necessary for reasons of national defence, security, 

and national interest. The NA enacted laws to stipulate this article. The 1993 Law on 

Land added the reason of ‘public interest’ but it did not explain the term ‘public 

interest’. Article 38 of the 2003 Law on Land replaced the 1993 Law on Land and 

added that the state could requisition land for societal and economic purposes. This 

violated the Constitution and led to variations where governmental decrees, 

ministerial circulars, and local governments’ circulars gave permission for state 

agencies to requisition land from citizens for a cheap price. Scholars P. D. Nghia 

(2011) and Hanh (2012) disagree with the policy of the people’s ownership of land 

which gives state agencies more opportunity to abuse their rights to acquire land, 

while P. T. Hien (2008) explains how law and governmental decrees violated the 

1992 Constitution in land acquisition. Many deputies, even the Minister in charge of 

land management, Mai Ai Truc, (NA, 2006d, 2006r, 2006s, 2006t, 2007b, 2008a, 

2012c, 2012e, 2013c) expressed their dissatisfaction when state agencies and 

officials did not respect the right of land use of the people, even resorting to the use 

of drastic force in relation to planning, or to land acquisition, then giving it to 

enterprises for industrial zones or urban development. These enterprises through the 

state agency paid a cheap price for land acquired from citizens, then sold it at 10 to 

100 times the original prices. This led to serious land-related corruption, conflicts 

and claims.  

In conclusion, I argue that Vietnamese scholars, state agencies, and deputies 

recognised unfair treatment between different economic sectors, and the issues of 

‘people’s ownership’ in the market economy. They clearly affirm that state agencies 

and officials undermined the implementation of the aim of building the market 

economy. However, they are only concerned with surface reasons and do not state 

the deeper reasons that originated from Party policy in favour of SOEs and the 

acceptance of an interpretation of ‘people’s ownership’ which gave a lot of power to 

state agencies at the cost of the people. The Party-State accepted the economic 

reform, but also acknowledged the powerful force of the market economy, therefore 
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they did not accept any further economic reforms which could endanger the 

existence of the single-party regime, and so placed the market economy under 

socialist orientation — this is evident in their firm hold on the leading role of state 

economy and important aspects of society under the umbrella of ‘people ownership’ 

managed by the state. 

The division in the work of the Party and the state 

In my opinion, this target of clearer division in the work between party and state was 

unattainable when one of the most pressing shortcomings of the Vietnamese political 

system was the overlap and confusion in functions and duties of the Party and the 

state. As Frederick (1998, p. 196) notes, the division in the work of the Party and the 

state was ‘an effort that springs not from a “liberal” mindset but from a pragmatic 

recognition of the inefficiency of the current system’. The VCP could not resist the 

temptation to have ultimate control of the state and society. The Party organisations 

took over state business, to the extent of using Party documents instead of state 

regulations to regulate issues belonging to state management. This was constantly 

repeated in different Party congresses. The interference of the Party in the operations 

of the state resulted in the lack of state independence, leading to the overlap and 

avoidance of responsibility by state agencies. Much power rested in the Party 

organisations’ hands, so that many rights of state agencies were symbolic. Discussing 

Party hegemony is taboo in Vietnam, so that Vietnamese scholars, whose 

publications are written in Vietnamese, have to accept the Party leadership, and as 

some international and Vietnamese scholars whose studies are written in English, 

they criticise the Party leadership through looking at it in comparison with the state, 

blaming the Party organisation for taking over the work of state management (Bao, 

2006; Doan, 2008; Hao, 1996; McCarty, 2001; Nhiem, 2009; Phat, 2011a; Quy & 

Vien, 2008; Salomon & Ket, 2010; Sidel, 1997a; Tho, 2011; Tønnesson, 1993; Uc, 

2005b). 

The first factor in the failure of the Party-State to divide their work clearly was 

the parallel existence of the Party and state systems, even in economic organisations, 

and in the army (Art. 10, "Party Statute," 2011). State agencies were organised from 
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central to local governments with various agencies governing different aspects of 

society. The Party system was also arranged based on this state system. Leaders in 

Party organisations were also managers in state agencies and played the dual roles 

and functions of Party members and state officials, not clarifying the difference 

between the work of the Party and that of the state. Meanwhile, the Party Statute 

(Điều lệ Đảng Cộng sản Việt Nam)
42

 asserts that the Party operates reliant on the 

principle of democratic centralism (Art. 9, "Party Statute," 2011). Party members 

have a duty to be ultimately loyal to the Party revolutionary ideology, strictly obey 

political Party convention, Party statute, resolutions, and decisions before those 

concerning the state law (Art. 1, 2, "Party Statute," 2011). In addition, the Party leads 

the state, the VFF and socio-political organisations by Party policies, ‘by ideological 

work, organisation, and personnel work; and by examination and oversight the 

performance’ (Art. 41, "Party Statute," 2011). As a result, almost all state officials 

were Party members who followed and obeyed to the utmost the Party’s policies and 

directions before state law. Interference of the Party on the work of the state became 

the norm. Scholars McCarty (2001), Kerkvliet (2003), Doan (2008), Nhiem (2009), 

and Salomon and Ket (2010) explain clearly the parallel existence of the Party and 

state systems and my analysis gains substantial benefit from these writings. 

According to Nicholson (2007a, p. 245) ‘The Conflation of Party and state remains, 

in large part, to this day’. Thayer (1992c, p. 111) calls this system ‘mono-

organisational socialism’, and explains ‘there has been a high degree of overlap if not 

fusion between the VCP, Vietnam’s state apparatus, mass organisations, and armed 

forces. Most senior party members are dual-role elites who simultaneously hold 

leadership positions in two or more organisations’ (Thayer, 2010a, p. 424). ‘The 

party’s branches and cells penetrate all territorial units of society, every functional 

branch of government, and all institutional spheres, and beyond the formal bounds of 

state administration, into neighbourhood units, economic units, schools and 

hospitals’ (London, 2010, pp. 376-377). Consequently, it cannot resist the temptation 

to place its tight grip on every aspect of and level of the state and socio-politics 

through its platform, convention, ideology, and particularly through personnel 

working in those agencies. When Party members exist in every, even the lowest units 
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 Sidel (2009a, pp. 8-15) calls Party constitution or Party charter.  
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of the state and socio-political organisations, the 1992 constitutional reform failed to 

divide the Party leadership and state management. The state constitution is the 

supreme law of the country. However, when the Party is the leading force of the state 

and society, the role of the Party Statute seems to be higher than the state 

constitution. The present Party General Secretary, Nguyen Phu Trong, asserted in a 

meeting with his constituencies in Hanoi, that the state constitution is of secondary 

significance after the Party’s political reform (N. Hung, 2013, September 28). Based 

on this system, the Party ‘functions like a mass organisation, infiltrating, managing, 

and controlling state institutions through resolutions, ‘party affairs sections’, and the 

nomenklatura system’ (Gillespie, 2004, pp. 155-156; 2010, p. 84), in which ‘party 

affairs sections’ exist in all state agencies to lead these agencies to implement the 

Party’s policies (Sidel, 1997a), while the nomenklatura system refers to the fact that 

Party members play significant roles in all state and social-political agencies (Sidel, 

1997b). We can borrow from the discussion of Sidel (2009a, p. 14) to understand the 

complex relationship that exists in reality between the Party statute and the state 

constitution 

Enforcement of the Vietnamese party constitution and other party documents against 

corrupt or other wrongdoing party members, for example, has proven difficult at the 

same time as party members and institutions are often not subject to national law due to 

the party’s ‘leading role in state and society’. The unfortunate result can be two 

constitutions, but little enforcement of either one against errant party members. 

In practice, NA deputies and state agencies were accepting of the Party leadership, 

but some of them were also straightforward in discussing the separation of Party 

leadership and state management. An example was the case of state official Luong 

Cao Khai who committed corruption in 2006. When answering NA deputies (NA, 

2006h) about the situation in which Luong Cao Khai gave him money as a bribe, 

Quach Le Thanh, General Inspector of the Governmental Inspectorate, did not advise 

state authorities but instead provided the information to the Chairman of the Party 

Central Internal Affairs Commission. Explaining this, he used Party documents to 

protect himself and argued that he was a Party member, and had to represent the case 

to the Party organisations for the resolution. His response was criticised by deputies 

who said that he had violated the rules of Criminal Procedure Code; the case also 
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clearly proved Party interference in state work, and the dependence of state officials 

on the Party organs and documents in resolving state work.  

Second, if the state based its operations on the legal system, Party 

organisations’ operations were based on the Party Constitution and the rules of some 

Party organisations. These Party rules were too general and did not clarify the 

organisation and operation of Party organisations, particularly at the lower levels. 

This made Party organisations overlap in operation with state agencies. Furthermore, 

while the Party led by policy, its specific policy was too detailed and Party members 

could not define the level of leadership nor how to avoid taking over state work. 

Academics Doan (2008) and Tho (2011) examine the lack of full detailed rules for 

Party organisations. They argue that the state remained silent and ignored the 

regulations meant to regulate Party organisations. In practice, the Party Constitution 

confirms that the Party leads the state in relation to the work of human personnel. 

Therefore, in a NA session (NA, 2006h), when deputies asked a Minister from the 

Ministry of Home Affairs about his responsibility for the low quality of some senior 

state officials, he continuously referred to Party documents and Party leadership in 

this work and avoided his office’s accountability.  

Third, the state confirmed that the political system operated based on the 

principle of ‘the Party as leader, the State as governor, and the People as master’. 

However, the legislative basis of the public power over the Party was opaque. While 

all senior members of the Party organisations were voted in by their members, the 

people were excluded from voting, assigning, dismissing, and supervising party 

members in Party procedures. The Party, with untrammelled power, was not tied by 

any responsibility to the state and the people. Gillespie (2010, p. 83) believes that, 

‘Constitutional reforms in 1992 appeared to abolish prerogative powers by placing 

the party under the constitution and law, but they did not prescribe concrete legal 

constraints over party leadership or other elements of the Leninist organisational 

system’. Nhiem (2009) raises concerns at the lack of public voice in Party human 

personnel work. Phat and Nghi (2010) are concerned at the lack of Party 

responsibility before the state and the people, and the blurring of boundaries between 

the rights of the Party and the operations of state agencies. Phat (2011a) argues that 
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in a single-party regime, we cannot avoid the encroachment of the Party on state 

work, which requires the state to have a law to define party organisations’ 

responsibility to guarantee its transparency. In NA debates, some deputies (NA, 

2013b, 2013c, 2013d) claimed that the rules in the 1992 Constitution about the Party 

leadership were too general and the state did not have any mechanism for people to 

supervise the Party. This led to Party organisations abusing power, and deeply 

interfering in the state work. As a result, deputies asked for the state to have a law on 

the Party to confirm that the VCP was a public institution of power and therefore its 

leadership should have been detailed and regulated by a legal system. 

In conclusion, I borrow the words of Gillespie (2005, p. 49) that when the 

Party retains ‘core socialist principles’ such as socialist legality, democratic 

centralism and collective mastery which guarantee dominance, it is inevitable that 

‘the Party and state possess prerogative powers to substitute policy for law’, so that 

the division in the work between the Party and the state is unachievable.  

An effective state governing society by law 

The third aim of the 1992 constitutional reform is that the state should govern society 

by law. In my opinion, this aim was not fully achieved. Prior to the 1992 

constitutional reform, Vietnam maintained a centrally planned economy and the state 

governed society by fiats. Yet in initiating the market-oriented economy, there was 

huge capacity for legal reform. As Sidel (1994, p. 164) notes,  

Government and party legal institutions are both overburdened by the requirements of 

legislative drafting for economic reform and, in many cases, intellectually and 

politically unable to think systematically about new models for law and its role in a 

transitional economy.  

That is because almost all scholars were trained in the Soviet socialist legal system 

and did not have experience in building a legal mechanism for a market economy. In 

this circumstance, ‘the Vietnamese government appears to be willing to use any law 

that will work in their system’ (Holscher, 1996, p. 61). However, the Party-State also 

worried about any further reform that challenged Party hegemonic leadership, so 

‘Lawmakers must reconcile the needs of a rights-based commercial legal framework 
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and a ruling party that has not decided to unconditionally accept legal limits to its 

power’ (Gillespie, 2004, p. 145). Therefore, it was not easy for Vietnam to build a 

proper legal system to meet the needs of fast moving economic development. 

Although many laws and thousands of regulations were enacted and revised by 

different bodies of both central and local governments, the legal system was 

inadequate, vague, and inconsistent, even contradictory. Many regulations were 

contrary to law, even to the Constitution. ‘Vietnamese constitutions are a dismal 

failure as a body of binding rules. Many types of state regulations are not intended or 

even capable of being formalised into constitutional processes’ (Gillespie, 2010, p. 

85). Some impractical laws could not be properly applied. Laws of the NA and 

ordinances of its Standing Committee were not immediately and directly effective 

but gave great discretion to governmental decrees and decisions, ministerial 

circulars, and decrees of local governments to stipulate them, thus creating a jungle 

of laws and regulations that caused difficulty for implementation and for governing. 

This fact is discussed in the scholarship. Quinn (2002, p. 223) says that ‘law on 

paper’ and ‘law in fact’ can, at times, be far from the same because laws give great 

discretion for state officials to apply them based on their own understanding and 

ways of governing, which in many cases are contrary to the paper laws. Holscher 

(1996, p. 69) considers the Vietnamese legal system as ‘the law of the jungle’. For S. 

W. Waller and Cao (1997, p. 556), this legal system ‘has been inadequate to sustain 

the needs of a complex market economy’. Many scholars discuss the inconsistent and 

overlapping Vietnamese legal system (N. V. An, 2003; Doan, 2013b; T. N. Duong, 

2004; Gillespie, 2010; Hao, 1996; D. P. Hien & Hguyn, 2005; L. D. Khien, 1996; 

Quinn, 2002; Rose, 1998; Salomon & Ket, 2010; Uc, 1994, 2010c; Yeu, 1999). As 

D. P. Hien and Hguyn (2005, p. 129) explain 

The existing legal system is difficult and contradictory, with frequent issues arising 

that have not been addressed by legislation or that have been addressed by 

contradictory laws. The system continues to be plagued by many layers of 

bureaucratic red tape, corruption, and lack of transparency. 

The aims of building an effective state governing society by law of the 1992 

Constitution was continuously discussed by state agencies and NA deputies until the 

year of 2013. Many deputies and state agencies were dissatisfied with the 
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inconsistent and inadequate Vietnamese legal system, the low quality and too general 

nature of laws and ordinances (Government, 2001a, 2013a; NA, 1995, 1996a, 1996b, 

1996c, 1997a, 1997b, 2000a, 2001d, 2004f, 2004g, 2005h, 2006h, 2007c, 2007d, 

2007k, 2007l, 2010e, 2010h, 2010n; SCNA, 2004, 2007; VFF, 2004, 2008, 2009). 

According to the Government (2009a), ministries and provincial governments 

enacted 4215 regulations in 2006 with 286 regulations found to be illegal. In 2007 

there were 4472 regulations, 320 of which were illegal and in 2008, 4646 regulations 

were enacted, but 490 of them were illegal. 

I believe that the low quality of the legal system stems from a number of 

causes. First, the authorities did not pay enough attention in formulating laws and did 

not have enough competent officials participating in this process. Scholars (T. N. 

Duong, 2004; Ha, 2005; Tho, 2005; Tu, 2007) and NA discussions (NA, 2005h) 

confirm this fact. Second, in the mechanism of formulating laws and regulations, 

there was more of benefit to state agencies than for the people. As Gillespie (2005, p. 

47; 2010, p. 80) argues, Vietnam still accepts the term ‘socialist legality’ which 

reflects the ‘will of the ruling class’ ‘[y chi cua giai cap thong tri]’, of the Party and 

the state. Tham (2000), Uc (2007a), and deputies (NA, 2001d, 2005h) criticised the 

self-interest and the benefits accruing to state agencies enacting legal documents. 

Dinh (1985, 1998) explains the influence of Vietnamese traditions as reflecting that 

80 per cent of the Vietnamese live in a small village with their own customs and 

norms resulting in the establishment of provincial benefit rather than the public 

interest. D. X. Hop (2011, p. 207) assumes that in Confucianism, rules and 

regulations mostly reflected the will of the king, rather than the wish of the people. 

This influence still exists in the present day with the law expressed as the will of 

rulers rather than of the public. Even the Government (2001a), a body that usually 

presents a law to the NA, has admitted that the chairing ministry drafting the law 

usually followed their own interests. This fact is still having a heavy influence on 

socialist jurisprudence. As the socialist law expresses the will of the class in power, 

the Party-State, it has to express the benefit of the governors, not the governed. 

Third, I agree with N. D. Loc (2001), Ly (1997) and some deputies (NA, 2005g, 

2005h) when they blamed the shortcomings of the legal system for placing the right 
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of drafting laws in the hands of the government while the NA was not given enough 

resources to play an active role in law making. The real legislature resides in the 

government. Instead of expressing their genuine views in making decisions, the NA 

passed laws based only on the draft of the government. The right to make laws 

belonged to the NA, but it did not fully hold itself to account for its duty. Fourth, the 

state did not administer punishments for violations in enacting stipulated regulations 

and the checks on and supervision of legal implementation was weak. Tham (2000), 

Nam (2000) and many deputies (NA, 1995, 1996b, 1997b, 2005h, 2007k, 2007l) are 

concerned about the weak supervision of the NA on enacting and implementing the 

legal system. Tham (2000) and some deputies (NA, 1996b, 2000b) argue that the 

state did not have appropriate punishments for officials who enacted these 

regulations. Hao (1996) emphasises the fact that many state agencies and state 

officials violated laws and abused the loopholes of the legal system, while Ly (1997) 

discusses the ignorance of state officials in implementing the legal system.  

Finally, there is the influence of cultural factors. Vietnam is a country under 

the heavy influence of agrarian culture, Confucianism, colonialism and socialism
43

 

which build a society respectful of morals over laws, state power rather than 

individual rights and strong state power over public rights. My argument is 

confirmed by secondary literature. A Vietnamese scholar (M. V. Giang, 1993) 

explains that the wish to build a lifestyle based on law in Vietnam is a difficult 

process. The Vietnamese approached the law from a context where its sovereignty 

was lost due to Chinese imperialism a thousand years ago. The Vietnamese people 

considered law as a tool for Chinese imperialism to dominate, to oppress, and to 

assimilate Vietnamese. As a result, the legal consciousness of the Vietnamese people 

historically was one of hostility and disobedience to the law, and they set up their 

own village customs. When Vietnam became independent from China, the resistance 
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 For my argument, I would agree with Gillespie (2007b, p. 137) that ‘the contemporary approaches 

to legality are based on precepts, practices, and habits initially derived from China, France, the former 

Soviet bloc, and more recently from Western capitalist economies’. This expresses the influence of 

Confucianism, colonialism, socialism, and Western liberal democratic values. In my constitutional 

thesis, the Western capitalist economies influence is the values of liberal democratic constitutionalism 

and is borrowed to be enshrined in the 1992, 2001 amended and 2013 Vietnamese constitutions, so I 

do not consider it here. In addition, as analysed in Chapter Three, I believe that village culture places 

its influence on the development of liberal democratic constitutionalism in Vietnam. 



156 

 

of village customs still existed in struggling against the law of emperors. Then, the 

legal system set up by the French colonialists was the mechanism of conquer and 

domineer, and the habit of legal disobedience came back and developed strongly. So, 

M. V. Giang (1993) concludes that until now, Vietnamese people have not had a 

lifestyle base on the law. Some scholars (Woodside, 1988; Stephen B. Young, 1976; 

Stephen B. Young & Nguyen, 1990) believe that under village culture, state laws 

were disrespected by villagers when the law of emperor bowed to the customs of the 

villages (Phép vua thua lệ làng). With Confucianism, when analysing one of the 

most significant code of imperial dynasties in Vietnam, Le Code
44

, Huy and Van Tai 

(1987, pp. 55-56) illustrate the influence of Confucianism on this law when the 

violation of Confucian morality meant that people were considered as criminals and 

the punishments for the same offense were based on the class and family status of the 

offender and the victim in which privileges were given to those having high position 

in society or in family. According to Gillespie (2002, p. 173), Confucianism gives 

superiority
45

 to morality. Rose (1998, p. 102) argues that the present legal system of 

Vietnam today is influenced by Confucianism with the rule of morality rather than 

rule of law. Vietnamese people rely on morality, customs and kinship to govern 

society rather than formal law. In addition, French colonialism and socialism also 

had an influence on the Vietnamese legal system with the imposition of VCP 

leadership and the development of bureaucratic layering that ‘arises when multiple, 

often conflicting, laws apply to issue laws, ordinances, decrees, circulars, or 

instruction of central and local governments. Bureaucratic layering exacerbates the 

arbitrary application of law, increases transaction costs for investors, and, in some 

instances, fosters corruption’ (Rose, 1998, p. 102). According to Gillespie (2010, p. 

78) ‘for most of Vietnam’s history, laws were marginalised and play a relatively 

minor role compared with regulation through moral virtue, administrative measures, 
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 The Le Code was believed to be first introduced under the Hong Duc reign (1470-1497) of Le 

Dynasty (1428-1788) with its most significant part of the Penal Code of the National Dynasty (Quốc 

triều Hình Luật) (Huy & Van Tai, 1987).  
45

 D. X. Hop (2011, p. 207) believes that traditional Vietnam society was ‘governed primarily 

according to social norms and Confucian values’ and this still influence in Vietnamese society today. 

N. B. Thanh (1992, p. 83) argues that Confucianism places morality as superior to law because of its 

high standard in ethics. Law is only considered as ‘a necessary supplement to ethics’. Under the 

influence of Confucianism, traditional Vietnam respected good man more than good laws, so law was 

less important than virtue (R. B. Smith, 1968). ‘The moral virtue was central to Vietnamese life -more 

significant than laws and edicts’ (Nicholson, 2007a, p. 210). 
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and self-regulation by village officials and families’. Ben-Asher (1999) confirms the 

influence of colonialism, communism, and local traditions in state rule by law which 

places the good society over individual interest and governmental arbitrariness, while 

Sidel (1994) considers Soviet influence on the legal system through core officials 

and scholars trained in the Soviet Union. Buhmann (2003) argues that Confucianism 

entrenched the distrust of the people in the law and courts. 

Protecting human rights 

Although the 1992 Constitution guaranteed the protection of human rights, this was 

not properly implemented in practice, even when the development of a market 

economy increased pressure from outside to ease the Party-State control over 

individual rights (Sidel, 1992) and to accept human rights as a universal term. As 

McDorman and Young (1998, p. 86) say, ‘there is a danger in putting too much 

emphasis on a written constitution, since such a document may reflect little of the 

true situation within a country’. Human rights in the 1992 Constitution gave ‘the 

overall conception of rights in a rhetorical sense only; it [the Constitution] gives no 

detail or clue to their implementation’ (Sidel, 2009a, p. 93). This is explained by T. 

D. Kien (2011a), who notes that the acknowledgement of human rights in the 1992 

Constitution did not so much express the importance of protecting human rights, but 

rather, was included for diplomatic reasons. To draw in foreign investors and 

integrate into the international economy, Vietnam had to confirm to the world that it 

followed international standards of human rights. As criticising the practices of 

human rights violations in Vietnam is a sensitive matter, Vietnamese scholars whose 

studies are written in Vietnamese only focus their critique on the implementation of 

human rights stipulated in the Constitution, while Vietnamese and international 

scholars whose publications are written in English directly analyse the suppression of 

human rights by the Party and state agencies. The ‘rhetorical sense’ (Sidel, 2009a, p. 

93), based on paper rather than fact, is illustrated in the points discussed below. 

First, as stated above, the influence of village culture, Confucianism and 

socialism was clearly present in the Vietnamese legal system, leading to the fact that 

individuals had to respect the state, and obey its orders and did not see themselves as 
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equal to the state. Although the state promised that human rights were ‘respected’ by 

the Constitution and laws (Art. 50, "Constitution," 1992), they were enshrined in the 

1992 Constitution in a way that meant the state bestowed them on the people rather 

than recognising them as natural rights. It created the situation where those human 

rights that were not recognised by the state would not be granted to the people. The 

state could delete, reduce and put more illegitimate strain on human rights. In the 33 

articles in Chapter 5 relating to the basic rights and duties of citizens, the state 

expressed its authority in granting rights to citizens more than 20 times. In addition, 

the Constitution enshrined that citizens had some rights specified by legal 

documents, resulting in the fact that human rights could be violated, delineated and 

restricted not only by the laws, but also by regulations of central and local 

governments. McDorman and Young (1998), B. N. Son (2008), Phat (2012), and V. 

K. Vinh (2013) criticise the Constitution as creating the basis for a jungle of a legal 

system that could violate human rights. B. N. Son (2004) confirms the impact of 

Confucianism, which respects the state and disrespects the people while Oanh 

(2012b) remarks on the influence of a centrally planned economy on regulating 

human rights by the exertion of strong state power on human rights. 

Looking at the influence of Confucianism in present Vietnam, Stephen B. 

Young and Nguyen (1990, p. 33) assume that the mandate of Heaven in 

Confucianism gives emperors rights based on the wish of Heaven to grant rights for 

the people. In addition, they argue that in the Vietnamese and Chinese tradition, the 

word ‘right’ ‘connotes authoritative power’ (Stephen B. Young & Nguyen, 1990, p. 

34), for example, a father has rights over his children, and an emperor has rights over 

his subjects. According to Tạ (1988, p. 2), Vietnamese and Chinese culture ignored 

the concepts of rights, ‘the terms means both “power” and “interest”, the very two 

concepts the Confucian despised and avoided because their value system emphasised 

personal virtues and the sense of duty’. Although acknowledging that human rights 

in the traditional society of Vietnam are in many ways of a similar standard to 

present human rights, Tạ (1988, p. 225) argues that the performance of human rights 

in traditional Vietnam society comes from two main explanations:  



159 

 

(1) Orthodox Confucianism, which imposed family and social inequalities and 

repression of ‘maverick’ doctrines or religions; and (2) the paramount position of the 

monarch’ in the three powers of the legislature, executive and judiciary ‘which frowned 

upon the complete recognition of those freedoms of a political nature. 

‘Protection against violation by the supreme political power, however, rested on the 

fragile basis of moral restraints on the emperor’ (Tạ, 1988, p. 231), so as a result, the 

emperor could violate the people’s rights for his own interests. Vietnamese scholar 

K. V. Nguyen (1974, p. 26) confirms that ‘Confucianism taught that man is above all 

a social being, bound by social obligations’ in which it required people to serve the 

king, their parents rather than themselves, and engage in ‘participating in the 

administration of the country’.  

Vietnamese scholar (B. N. Son, 2012a) focuses on a study of Confucian 

constitutionalism in Asia and Vietnam and the great potential for modern Confucian 

constitutionalism in those countries. B. N. Son (2016a, p. 173) believes that ‘In 

China and Vietnam, the constitutions also comprise some mixtures between socialist 

values and Confucian values’ that reflects the Confucian principle of minben (people 

as basis) which required that state power be responsible to the people. He explains in 

his study that in Confucian constitutionalism, the purpose of the government is to 

ensure governmental responsibility for people’s welfare, which is ‘well demonstrated 

in the concept of minben (people as basis)’ (B. N. Son, 2012a, p. 63). However, he 

accepts that in Confucianism, there is the absence of rights, ‘the ruler in the minben 

scheme is conceptualised to be responsible for ‘general public standards’ rather than 

to be free to pursue his egoistic interest’ (B. N. Son, 2012a). B. N. Son (2012b) notes 

the contributions to modern constitutionalism in Vietnam of the patriot Confucian 

intellectuals in the early twentieth century, particularly by Phan Boi Chau and Phan 

Chau Trinh
46

. His study points out that these intellectuals had introduced and set up 

terms and ideas of western constitutionalism into Vietnam. However, Phan Boi Chau 

considered Confucianism as ‘the foundational and immortal axiology’ (B. N. Son, 
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 Phan Boi Chau was the most significant voice of the national liberal movement in early of the 

Twentieth Century. He was the leader of the anti-colonial organisations, called the Reform 

Association (Duy Tân hội -1904), the Eastern Exodus Movement (Phong trào Đông du-1905), and 

Vietnam Restoration Leagues (Việt Nam Quang phục hội -1912). In 1925, he was arrested and 

detained by the French colonialists (B. N. Son, 2012b).  Phan Chu Trinh played significant roles in the 

national liberalisation movements such as the Reform Movement (Phong trào Duy Tân) and the 

Tonkin Free School (Đông kinh Nghĩa thục) (B. N. Son, 2012b). 
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2012b, p. 438). B. N. Son (2012b, p. 440) precisely explains that under the influence 

of Confucianism, ‘Phan’s constitutionalism was designed to promote the 

accountability of the government to the people in general rather than solely to the 

individual rights’. In the second case, Phan Chu Trinh also emphasised morality and 

ethics, although Phan Chu Trinh supported liberal rights, ‘As the echo of Confucian 

minben, like Phan Phoi Chau, the telos of Phan’s constitutionalism concerns the 

public goods of the people in general rather than merely liberal rights’ (B. N. Son, 

2012b, p. 453). From these two Confucian intellectuals, we can see that even though 

they accepted Western constitutionalism, they still adhere to Confucianism in which 

‘Liberal values may not be the ultimatum of the people and the governments in East 

Asia where communitarian vision has been still rather influential’ (B. N. Son, 2012b, 

p. 457). From the above studies of B. N. Son (2012a, 2012b, 2016a), it can be seen 

that Confucianism aims to provide general public standards, not individual rights and 

freedom granted by the ruler. Gillespie (2007b) elucidates that neo-Confucian has 

been exploited by Party leaders and state officials as the term which places the public 

needs, the interests of the Party and the state over individuals’ interests.  

Gillespie (2005, p. 49) examines the influence of the socialist doctrine of 

‘collective mastery’ (làm chủ tập thể) that ‘rejected civil society or individual space 

outside state and collective orbits as bourgeois individualism. As a corollary, the 

doctrine was hostile to private legal rights’. Gillespie (2010, p. 80) argues that in a 

country still enshrining ‘socialist legality’, ‘individual rights give way to the 

collective public good’. Similarly, Bui (2013b, p. 45) argues that under a socialist 

approach, ‘Individual freedom and liberty is to give way to order and discipline 

which is of primary importance for the state to ensure collective interests’. 

Meanwhile, B. N. Son (2016b, p. 966) confirms that Vietnam was influenced by 

communitarianism and socialism when the 1992 Constitution enshrined human 

rights, but also put a strain and limitations on these rights under the umbrella of 

national interest. Many Vietnamese scholars (Bui, 2013a; B. X. Duc & Dat, 2011; N. 

D. Dung, 2011; N. D. Dung & Dat, 2011; N. D. Dung et al., 2012; Phat, 2012; B. N. 

Son, 2008; V. K. Vinh, 2013) and international scholar (Sidel, 2008b) see the core 

problem as the state giving itself the right to grant human rights to the people. ‘In a 
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crude expression of socialist legal positivism, most of the rights appear in the 

Constitution as the gifts bestowed upon citizens by the state’ (Bui, 2013b, p. 50). For 

example, to make it easy for the state to manage the right of assembly of citizens, the 

Government (2005) enacted the Decree of 38/2005/NĐ-CP in 2005 which 

determined methods to guarantee public order. Based on that, the Ministry of Police 

(2005) enacted the Circular 09/2005/TT-BCA to guide the implementation of this 

Decree. These documents created favourable conditions for state agencies to govern 

and manage the assembly of the people in public places. People who wanted to use 

the right had to register with the People’s Committee at district or province level and 

had to receive their permission. Any activities or speeches against state agencies 

would be a legal violation. Therefore, these rules impinged upon the right to 

assembly of the people. 

Second, human rights were rhetorical and symbolic rather than practical, so 

that some human rights such as freedom of opinion and speech, the right to be 

informed, and the right to assemble, to form associations and hold demonstrations in 

the Constitution were not legalised
47

 and could not be directly implemented, waiting 

instead for stipulated laws and regulations. These constitutional rights have rarely 

been implemented because the Party-State choose a cautious approach to enable the 

dominance of the socialist regime (B. N. Son, 2016b). Scholars V. Thu (2013), N. D. 

N. D. Dung et al. (2012), and T. V. Thang (2009) look at the lack of direct 

implementation of the Constitution. According to Nhiem, Hung, and Quang (2011), 

over a long period, particularly from the 1980 Constitution, Vietnam emphasised the 

political and ideological functions of the Constitution, so that many regulations of the 

Constitution are symbolic and cannot be applied directly nor have practical effect. 

State agencies do not use these regulations for practical resolution of issues. For 

example, to stipulate the right of association in the 1992 Constitution, the Ministry of 

Home Affairs drafted the Law on Associations. This draft avoided regulating 

political and social associations established by the Party-State which had access to 

the state budget, property, and personnel to serve the Party-State’s aims. It also tried 

to put more control on civil society through the registration procedure and by 
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 The study of B. N. Son (2016b, p. 966) refers to this argument. 
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checking their operations. The issue became more sensitive when the Vietnam Union 

of Scientific and Technological Associations (VUSTA) sent a different draft of the 

Law on Associations to the government and the NA. VUSTA asked to regulate all 

associations, even political-social organisations, and aimed to remove the protection 

of the state over them. It also required the law to release state control of registration 

and the operation of associations. In debate, the majority of deputies agreed that the 

Draft of Law on Associations should regulate all kinds of associations to ‘guarantee 

the equality, transparency and openness in the organisation and operation of different 

associations’ (Law Committee, 2006, p. 4). However, the Party-State, with some 

deputies concurrently Party members, together with the Chairman of the VFF - an 

umbrella political-social organisation under the leadership of the Party, wanted the 

state to view some political-social organisations favourably while putting more 

control on other associations of civil society. This view was criticised by some 

deputies (NA, 2006a) and activists who favoured the draft of VUSTA. They asked 

the state to regulate this human right as a way of guaranteeing human rights of the 

people, not as a tool of the state to govern association. As a controversial issue with 

different opinions between the Party-State, social activists and some deputies, the 

rights of association of citizens stopped being regulated by law.  

Finally, there was the lack of a specialist body to protect the supreme position 

of constitutional rights, leading therefore, to human rights violations. Vietnam did 

not accept that the separation of state power and the judiciary was not independent 

from legislative and executive branches, so it could not initiate an enforcement of 

constitutional human rights against state agencies. The Constitution and other 

regulations absolved state agencies and officials from their duties of guaranteeing 

and protecting human rights. B. N. Son (2014a, p. 195) argues that by giving the NA 

constitutional review rights and its Standing Committee the right to interpret the 

constitution, the 1992 Constitution ‘fails to provide an independent institution 

responsible for implementing human rights’. N. D. N. D. Dung et al. (2012) are 

concerned about constitutional violations in Vietnam, and Oanh (2012b) argues that 

the Constitution did not have any articles which could prevent human rights 

violations by the state. McDorman and Young (1998) write about the lack of 
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separation of state powers to prevent constitutional rights violations, while Bui 

(2014a, p. 90) argues that the protection of human rights is being obstructed by 

‘limited access to justice and the relative weakness of the judicial system’. 

In practice, human rights violations occurred when the Party-State did not 

tolerate dissident political voices in society, using repressive mechanisms to 

circumscribe and suppress dissidents. These mechanisms included arrest, seizure of 

property and imprisonment for anyone who protested the existence of the hegemonic 

Party. This conclusion is supported by several international and Vietnamese scholars 

whose studies are written in English. According to Dimoff (2013), Vietnam’s loyalty 

to the socialist legal system gave the Party a tool to suppress any opposition that 

challenged its existence. Abuza (2001), Tønnesson (1993), Khng (1998), Kerkvliet 

(2003), and London (2010) examine the tight grip of the VCP and the state on 

constitutional rights such as freedom of speech and publication when the state 

controls media and publication and suppresses any unofficial journal or publication 

that undermines VCP hegemony. Many scholars (Abuza, 2001; Bui, 2013a; Dimoff, 

2013; Fforde, 2012, 2013b; Hayton, 2010; Kerkvliet, 2014; Thayer, 2007, 2009, 

2010b, 2014a; Vuving, 2010) whose publications are in English, argue that the state 

failed to guarantee democracy or more importantly, used repressive measures to deny 

the human rights of citizens when these rights slipped out of the hands of the Party-

State or put a strain on the existence of the Party. Dissident groups based on the 1992 

Constitution battled for their rights to intellectual and press freedom which they 

argued served the aims of the VCP by ‘making it more efficient, less corrupt, and 

more accountable to the people’ (Abuza, 2001, p. 155). However, their existence was 

supressed by the state. This is referenced by the case of the Institute for Development 

Studies, an independent research institution which was disbanded by the Prime 

Minister’s decision in 2007
48

. Some deputies and people, even state agencies (NA, 

2001c; SCNA, 2001b; VFF, 2002) have said that many aspects of society lacked 

democracy and blamed the lack of democracy on the low level of local government. 

In some places, the popular rights of the people were severely violated but the state 

did not punish anyone. NA Deputy Dang Quan Thuy emphasised that the state ‘made 
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a huge violation with respect to democracy’ (NA, 2001c, p. 11). As a result of this, 

the demands for enacting laws to guarantee human rights, particularly those relating 

to the rights of referendum, freedom of speech and freedom of assembly, were given 

due regard by many deputies (NA, 2000a, 2001b, 2007d). Specifically, deputy 

Nguyen Dinh Loc (NA, 2006l) argued that Vietnam confirmed itself as a rule of law 

state, but state agencies usually responded to the people who wanted to debate 

aspects of the rule of law that debates needed to be prevented to protect national 

security. Deputy Do Trong Ngoan (NA, 2006k) asked the state not to place 

limitations on people and media giving information about corruption and legal 

violations of state. These violations had been continuous until 2013, when the NA 

promulgated the 2013 Constitution. Recently, in 2012 and 2013, the peaceful 

demonstrations of citizens protesting about the Chinese threat in the South China Sea 

and the perceptions of an ineffective response by the Party-State to the threat were 

both repressed by the Party-State. The suppression by the Party-State came with 

criticism of state newspapers and detention of activists who were considered political 

opportunists or hostile elements by the Party-State and raised once again a question 

about the people’s right to demonstrate
49

.  

 

Conclusion 

This chapter has revealed a full picture of the 1992 constitutional reform in Vietnam. 

Aiming to keep its legitimacy and escape an economic and social crisis, the Party 

initiated a reform which mainly focused on economic matters and only a minor 

change in politics. The chapter examines the puzzle of the 1992 constitutional 

reform. Legally, the NA, under the leadership of the Party, gave effect in the 

Constitution to this reform in which four aims of the 1992 constitutional reform were 

noted as building a market economy, separating the Party leadership and the state 

management, having an effective state governing society by law, and finally, 

guaranteeing human rights. To some degree, under the leadership of VCP and the 

improvement of state management, Vietnam achieved some aspects of liberal 
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democratic constitutionalism, especially in regard to a market economy, and had 

minor success in building an effective state governing society by law and 

guaranteeing human rights. However, practically, most of its criteria of liberal 

democratic constitutionalism were not achieved and the Party-State (party 

organisations and members, state agencies and officials themselves) were the 

significant factors that hindered this constitutional transition, while political and legal 

culture placed more obstacles in the way of this transition. Moreover, in some ways, 

the political and legal culture reinforced the Party-State role in hindering this 

constitutional transition. It is a dilemma of the 1992 constitutional reform that can be 

explained by deploying the theory of political legitimacy. Faced with threats that 

challenged its legitimacy, under domestic and international pressures, the VCP-State 

took the 1992 constitutional reform as a part of the ongoing negotiation with the 

public to retain Party monopoly, not for the purpose of liberalising and democratising 

the country. As a result, this constitutional reform suffers tensions between the 

elements of liberal democratic constitutionalism and the Party’s hegemony, and 

socialist principles in the economy, politics, and all other aspects of society. For fear 

of losing its hegemony, the Party-State created these tensions and failed to 

implement the 1992 constitutional reform.  
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Chapter 5: Factors Supporting or Undermining the 

Transition of  the 2001 Vietnamese Constitutional 

Reform to Liberal Democratic Constitutionalism  

 

Introduction 

Vietnam had achieved some changes following the economic reform initiated by the 

Party in 1986 and the first constitutional reform in 1992. Vietnam had implemented a 

market economy under a socialist orientation, but there still remained the Soviet-

derived constitutional factors incorporating dominant leadership of the VCP and the 

unification of state power in which the supreme NA was the highest representative 

body of the people. The realisation of the great ambition of the Vietnamese to 

integrate into the international economy in order to develop its economy and society 

demanded an effective state apparatus to meet the needs of this process. However, 

the organisations of state agencies, even though changes had been made, still 

overlapped, were cumbersome; and worked ineffectively and inefficiently, which 

challenged the political legitimacy of the VCP-State. To retain its power and adapt to 

new economic and social circumstances, both internal and external, the Party had to 

make some changes to the political system at the level of state power, by trying to 

merge the socialist doctrine with the Western doctrine of rule of law in which the 

state governed society by law, and by accepting the principle of coordination and 

distribution of state power, while the Party still kept its leadership over the state and 

society. These changes were supported by a new generation of leaders, anti-

corruption Party General Secretary, Le Kha Phieu, and the proponents of 

governmental and administrative reform, NA Chairman, Nguyen Van An, and Prime 

Minister Phan Van Khai. These changes also manifested themselves in the second 

constitutional reform of 2001 by the NA.  
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This chapter analyses the circumstances of a crisis of the legitimacy of the 

VCP-Sate and the changes in Party policies leading to the emergence of the 2001 

constitutional amendment, taking into account the drafting process, the aims, and 

content of the constitutional amendment. It then connects the 2001 constitutional 

reform with the story of the Party-State legitimacy before evaluating the successes 

and the limitations of this constitutional reform. Through this process, this chapter 

shows the puzzle of the 2001 constitutional reform. Legally, the NA completed the 

2001 constitutional reform under the leadership of the VCP with its three aims 

leaning towards liberal democratic constitutionalism, namely building a ‘socialist 

rule of law state’ with coordination and distribution of state power; preventing 

corruption; and enhancing the right to popular sovereignty in the organisation and 

operations of state apparatus and the quality of representative democracy. Based on a 

reading of the scholarship, NA debates, state dossiers, and newspapers, I argue that 

this reform, raised by the Party and drafted by the NA, did not achieve as much as 

expected and had many limitations. The main reasons for this derive from the Party 

leadership, state agencies and officials under the influence of Vietnamese culture. 

This puzzle or dilemma can be explained through the reason of the political 

legitimacy of the Party-State. For the purpose of keeping its legitimacy, the VCP-

State introduced the 2001 constitutional reform to some degree to satisfy domestic 

and international audiences, and as a part of the ongoing negotiation with the people, 

to retain Party hegemony. Legally, the VCP-State made some changes in the 2001 

constitutional reform, while politically they tried their best to retain socialist 

principles. This resulted in more limitations than successes in the 2001 constitutional 

reform. The main factors leading to the result are the roles played by the Party and 

state agencies and officials, while legal and political culture added more obstacles to 

the transition of the Vietnamese constitution to liberal democratic constitutionalism. 

It should be made clear that the second constitutional reform took place in 2001 but 

its aims are still being discussed by scholars and NA deputies in the present day and 

my chapter reflects this discussion. 

 



168 

 

Circumstances behind the Party policy and the emergence 

of the 2001 constitutional reform 

The context of a crisis of the political legitimacy of the Party-State 

This section examines the historical narrative of the 2001 constitutional reform in 

relation to a crisis of the political legitimacy of the Party-State based on the VCP and 

the NA’s agencies documents which are original, and the translations, which are my 

own unless otherwise stated. In addition, in this section, I also use secondary 

literature to gain a deep understanding of the context of the emergence of the 2001 

constitutional reform.  

As a consequence of the dynamic economic reforms initiated by the Party in 

1986 and legalised by the NA in the 1992 Constitution, until 2000 Vietnam escaped 

economic and societal crises (VCP, 2001). However, economic success did not 

totally guarantee the legitimacy of the Party-State, instead revealing new threats that 

challenged the hegemony of the VCP. 

Domestically, not long after the 1992 constitutional reform, from 20 to 25 

January 1994, the VCP had its mid-term national meeting in Hanoi. The conference 

defined four dangers for Vietnam, namely: being left behind economically by 

regional countries; digressing from socialism; corruption and social evils; and 

peaceful evolution (CPC, 1994). Tran Dinh Huynh, director of the Institute for Party 

Building, was sacked for criticising party policies while another Party member was 

banned from publishing his book that belittled the achievements of international 

communism. In 1995, some high-ranking Party members who were reformers 

questioned the Party’s infallibility. Those Party dissidents were then dismissed from 

their positions and some of them were arrested and prisoned (Thayer, 2010a). 

Additionally, the mass peasant protest in Thai Binh province that lasted from mid- 

year of 1997 to 1998 and wanted to prevent the corruption and abuse of state power 

by local governmental officials and Party members, also challenged the VCP’s 

hegemony (Abuza, 2001; Salomon & Ket, 2010; Thayer, 2006, 2011). Senior Party 

and state members such as Prime Minister Phan Van Khai, General Secretary Le Kha 
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Phieu, former Party General Secretary Do Muoi agreed that in this case, Party policy 

was correct but they blamed mistakes on the corruption, arbitrary power, red tape, 

and lack of democracy in the local government, while the Country’s President Tran 

Duc Luong accepted that this protest reflected the partial loss of the VCP leadership 

role (Abuza, 2001, p. 84). Senior Party member, Tran Do, argued that this mass 

peasant protest disclosed the tension between the socialist ideology, the hegemony of 

power and the market economy. He sent a petition to the Party, the NA and the 

Government to ask for a truly democratic system based on political freedom, human 

rights, and rule of law. As a result, he was expelled from the Party. This encouraged 

more protests from some Party reformers (Thayer, 2010a). Additionally, advocates of 

democratisation increasingly expressed their voice to ask for democratic reform from 

the VCP-State (Abuza, 2001).  

Officially, as Party documents show, the organisation of the Party and the state 

was not in tandem with the economic reforms that had taken place. State agencies 

were cumbersome and ineffective. Functions, duties, and rights of state agencies and 

their leaders were imprecise and overlapped. There were levels of incompetency 

amongst state officials, who also lacked responsibility in performing their public 

work. Bureaucracy, red tape, waste, and corruption increased. State orders were 

violated; the trust of the people in the political system decreased significantly (CPC, 

1999). In many places, democracy and the right to popular sovereignty were violated 

(CPC, 1995; VCP, 2001). Widespread corruption lasts in political system and 

economic organisation becomes serious threat that challenged the existence of the 

regime (CPC, 2001b).  

Internationally, to develop its economy and society, Vietnam pursued an 

‘openness policy’, wanting to integrate deeply into the international economy to 

draw in more foreign investment. In order to do this, Vietnam negotiated with 

relevant countries to join the WTO but had to have an effective state apparatus to 

meet the requirements placed upon it by the resultant of dramatic economic, social, 

and political changes (CPC, 2001a). By the mid-1990s, Vietnam had normalised its 

relations with most Western countries, even the United States, and with financial 

institutions (Bui, 2013b, 2016b; Gillespie & Albert, 2010; Salomon & Ket, 2010). It 
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had also received increasing official foreign aid, particularly in projects related to 

legal and state institutional structures (Nicholson & Low, 2013; Nicholson & Pitt, 

2008, 2012). These brought liberal democratic constitutionalism into Vietnamese 

constitutions (Bui, 2013b), exemplifying the fact that the Party-State accepted liberal 

democratic constitutionalism as the way of providing international legitimacy.  

To enhance its political legitimacy, the Party aimed to reform the organisation 

and operation of the state in the period of the crisis of socialism in providing a theory 

for organising effectively state power. The VCP attracted by ‘the rhetorical power of 

the rule of laws’ organised its state powers and clung to socialist doctrine (Bui, 

2014a, p. 83). For the first time, the Western term ‘rule of law’ was embedded in 

Party documentation with the meaning that the state would govern society by law, 

not by fiats. In this socialist rule of law, the state power was unified, but there would 

be distribution and coordination between state agencies in exercising the legislature, 

executive, and judiciary. The Party still emphasised the socialist principle of 

democratic centralism in organisation and operation of the central and local 

government to enhance leadership and unify control of the central government, but 

also promoted local government responsibility, creativeness, and initiative (CPC, 

1995). A strong NA was enhanced by increasing the numbers of full-time deputies 

and quality of the NA’s supervision of the central institutions. The Party proposed to 

build a healthy, modern, and democratic executive and administrative system by 

regulating its functions and working methods, downsizing the state payroll (CPC, 

2001b), and building multi-field governance ministries by reducing state 

organisations belonging to the government and the Prime Minister, and subsidiaries 

belonging to ministries (CPC, 1999). To increase the quality of judicial work, the 

Party narrowed the function of the People’s Procuracy by only giving them the tasks 

of prosecution and judicial supervision. Importantly, the Party’s documents 

confirmed that corruption was one of four threats to the existence of its socialist 

regime (CPC, 2001b)
50

 and asked all levels of the political system to tackle it.  

As a result, the 1992 Constitution was amended in 2001 under the VCP 

leadership (CPC, 2001b) in order to institutionalise Party policy focusing on building 
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a socialist rule of law; guarantee the people’s sovereignty in the organisation and 

operation of state agencies, improve the operation of representative bodies; and 

prevent corruption. This measure was a response of the VCP-State to public demands 

inside the country as a part of ongoing negotiation with public and to satisfy the 

international community in order to consolidate the legitimacy of the Party-State.  

Drafting and enacting the 2001 Revised Constitution 

Aims of the 2001 constitutional reform 

Following the direction of the Central Party Committee (CPC), the NA put 

constitutional revision into its 2000 Law-Making Plan. Based on the 

recommendation of the NA’s Standing Committee, the NA gave views on issues 

needing amendment in the 1992 Constitution and enacted a resolution to establish the 

CAC. This reform aimed to bridge the gaps between legal systems and state 

management with the needs of a socialist-oriented market economy. Matters outside 

this parameter were considered of minor importance and only small changes were 

recommended (CAC, 2001c). Under the VCP leadership, the 2001 constitutional 

reform made by the NA had the three following goals leaning towards liberal 

democratic constitutionalism: 

1. Renewal of the state apparatus was considered the first important job to 

guarantee state machinery that was manageable, transparent and operated effectively 

and efficiently. It reflected the desire of the Party and the state to overcome all of the 

above-mentioned drawbacks of state agencies. The 2001 constitutional reform 

defined its aim as one of building a socialist rule of law through coordination and 

distribution amongst the legislature, executive, and judiciary based on the identified 

objectives (SCNA, 2001a).  

2. As the Party confirmed that corruption was one of four threats to the 

existence of its regime, the 2001 Constitutional Amendment clarified its purpose of 

making activities of state agencies transparent to prevent the political and ethical 

degradations of state officials and of creating an appropriate state mechanism to 
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prevent corruption and all activities which were remote from the best interests of the 

people (SCNA, 2001a).  

3. An enhancement of socialist democracy, the right to popular sovereignty of 

the people in the organisation and operation of the state apparatus and the 

improvement of the quality of representative democracy through the NA and the 

People’s Councils (SCNA, 2001a). 

The changes in the 2001 constitutional reform 

In harmony with above aims, the 2001 Amended Constitution introduced changes 

focusing on renewing the principle of organising state power, the organisation of the 

NA, the government, and the People’s Procuracy and preventing corruption. 

The first issue relates to the principle of organising state power. The NA 

redefined the Vietnamese state as a socialist ‘rule of law’ state, resulting in the 2001 

Amended Constitution keeping the tenet of the Party leadership over the state and 

society with no separation of state power, and principles of socialism such as 

democratic centralism, socialist democracy and socialist legality (CAC, 2001c). 

However, to guarantee state institutions worked effectively without overlap in their 

functions and responsibilities, the drafters included components of Western rule of 

law by enshrining distribution and coordination of rights, duties, and responsibilities 

between state agencies (SCNA, 2001a). According to CAC (2001b, p. 4), a rule of 

law was considered with different aspects. In the Vietnamese context, the socialist 

rule of law reflects that ‘Vietnam does not accept multi-party regime; the state power is 

unified, there is the contribution and coordination between different state agencies in 

performing the legislature, executive, and judiciary’.  

Bui (2014a, p. 82; 2016b, p. 211) argues that Party theorists and Vietnamese 

legal scholars believe that the socialist law-based state is simply an updated version 

of socialist legality. The studies of Gillespie (2004, 2005, 2010) precisely explain the 

introduction of ‘socialist rule of law’ into Vietnam. According to Gillespie (2004, pp. 

150-151), before legal reform, the Vietnamese perception of law emphasised the 

principle of ‘socialist legality’ in which ‘law is not above the state, but rather 
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emanates from the state’. ‘Socialist legality invested the party and state with 

prerogative powers to substitute policy for law. Law facilitates, but never constrains, 

state power’; the party leads and the state manages society using moral ‘exemplary 

behaviour’ (guong mau)’ (Gillespie, 2004, p. 151). After the reform, the Party 

borrowed the term from Soviet constitutional doctrine ‘paravovoe gosudarstovo 

(law-based state)’ a term ‘based on German Rechtsstaat (state-law) principle’s’ that 

‘promoted the implementation of state policy through legislation’ (Gillespie, 2004, p. 

151). Paravovoe gosudarstovo (law-based state) ‘proclaimed the supremacy of law 

and the constitution’ (Gillespie, 2004, p. 151). In a speech to the second meeting of 

the Seventh CPC on 29 November 1991, the Party General Secretary, Do Muoi, 

introduced the term ‘Vietnam rule of law’ (law-based state) (Nhà nước pháp quyền 

Việt Nam) (Muoi, 1992b, p. 13) and echoed it in a speech at the First NA’s Session 

of the Eighth NA in 1992 (Muoi, 1992a, p. 14), ‘a Vietnamese adaptation of 

parvovoe gosudarstovo’ which required ‘stable, authoritative, and compulsory law; 

equality before the law; and the use of law to constrain and supervise enforcement 

and administration’ (Gillespie, 2004, pp. 151-152). Additionally, Bui (2016b, p. 211) 

argues that the socialist law-based state was inspired by the Soviet doctrine parvovoe 

gosudarstovo (Gillespie, 2004, 2005, 2010) and the ideas of rule of law in Western 

theory. Salomon and Ket (2010, p. 136) consider the socialist law-based state as 

‘dualist thinking, mixing ‘rule of law’ and ‘rule of the Party’. According to Gillespie 

(2004, p. 152), ‘writers use nha nuoc phap quyen as a convenient rubric to smuggle 

socialist legality and democratic liberal ideas into the ‘rule of law’ discourse’ and 

focus on five themes of nhà nước pháp quyền that relate to the role of law compared 

to the morality and the Party’s policies; democratic accountability; the abiding of 

law; the distribution of state power; and the independence of courts. The Party-State 

confirms Vietnam is a ‘socialist law-based state’ that is of, from, and for the people’, 

a terminology borrowed from Ho Chi Minh, ‘to give party leadership a democratic 

veneer’ (Gillespie, 2010, p. 83). However, the work of building a socialist legal state 

in Vietnam should be placed in the Vietnamese context where ‘three doctrines 

constituted the ‘core’ socialist political-legal canon – socialist legality, democratic 

centralism
51

 and collective mastery
52

’ (Gillespie, 2005, p. 47). In Vietnamese 
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scholarly debates, there are different views about Vietnam socialist rule of law; 

however, they (Quy & Vien, 2008; T. T. Quyen, 2012, pp. 66-75; Uc, 2005b; 2007c, 

pp. 229-315; Yeu, 2002) all share the view that the state is ‘of the people, by, and for 

the people’; the state governs society by the law; it includes the coordination and 

distribution of state power; and the leadership of the VCP, are the basic 

characteristics of socialist rule of law. 

The second issue concerns the organisation of the NA. In the past, the NA had 

the right to decide the draft state budget and budgetary appropriation (Art. 84, 

"Constitution," 1992). Thereafter, with the trend towards economic, financial, and 

budgetary devolution, this was considered to be illogical and inappropriate because 

the NA only met twice a year and did not know local budgetary requirements in 

detail. To guarantee the creation of favourable conditions for the People’s Councils 

(local representative bodies) to decide local budgetary appropriations consistent with 

national financial policy, the right of deciding local budgetary appropriations in each 

local government was given to the People’s Council in the 2001 Amended 

Constitution. In addition, in the 1992 Constitution, the NA had the right to vote or 

sanction senior state officials (Art. 84, "Constitution," 1992), but it did not have a 

method to express its satisfaction or dissatisfaction with the work of these officials 

and their state institutions to remove them from office. In order to realistically 

enhance the power of the NA and to improve the effective and efficient operation of 

the state institutions, as well as the responsibility of those senior officials to the NA, 

the 2001 Amended Constitution enshrined the opportunity for the NA to take a vote 

of confidence in senior officials (CAC, 2001a).   

The third issue involves the organisation of the government. Based on the 1992 

Constitution, the Government could establish governmental organs to help them to 

govern society (Art. 19, "Law on the Organisation of the Government," 1992). Heads 

of the governmental organs had the right to enact decisions and circulars (Art. 116, 

"Constitution," 1992). But the 1992 Constitution did not ask the heads of 
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 Collective mastery was formed under the influence of Chinese revolution and Lenin’s assertion that 

‘workers exercise mastery over society’ (Gillespie, 2005, p. 49). 
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governmental organs to refer these documents to the Prime Minister and the NA, nor 

did it enshrine the right of the Prime Minister to suspend the implementation of their 

decisions and circulars. As a result, with the inability of the NA to supervise them, 

the work and structure of these state agencies was cumbersome and overlapped with 

other state administrative agencies. The 2001 reform withdrew the right to enact 

decisions and circulars from government organs and gave the government the 

responsibility of keeping only necessary government organs, while others were 

abolished or merged into the ministries (CAC, 2001a). 

The fourth issue links to the People’s Procuracy. In the past, the People’s 

Procuracy system supervised and monitored adherence to the law by Ministries, 

organs of ministerial rank, local governments, people’s armed units, economic 

bodies, social organisations, and citizens (Art. 137, "Constitution," 1992). It also 

exercised the right to initiate public prosecution and ensured a serious and uniform 

implementation of the law in judicial work (Art. 137, "Constitution," 1992). In fact, 

supervision by the People’s Procuracy of the implementation of the legal system by 

the different state agencies and citizens, in many cases overlapped with that of other 

state agencies (CAC, 2001b). In addition, according to the CAC (2001a), the 

People’s Procuracy did not effectively implement all of its duties and functions. The 

supervision in practice contained many errors and legal violations resulting in serious 

faults, wrongful convictions and sentencing. The issues facing judicial agencies, 

especially the People’s Procuracy, had to be addressed to improve the quality of the 

judicial operation in order to meet the needs of society and increase the trust of the 

people in these institutions. As a result, the rights of the People’s Procuracy were 

narrowed to performing their job of prosecution and supervision of judicial activities, 

thus making sure that laws were strictly and uniformly observed in the courts. Their 

right of oversight over legal obedience of state agencies and citizens was distributed 

to different state agencies from central to local governments.  

The fifth issue of the 2001 Revised Constitution expresses the resolution of the 

Party and the state to emphasise the duty of state agencies and state officials to 

prevent corruption. 
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Evaluating the 2001 constitutional reform 

This section looks at the issue of the Party-State legitimacy before evaluating the 

2001 constitutional reform. It can be seen that the VCP-State introduced the 2001 

constitutional reform based on domestic and international pressures when faced with 

the crisis of legitimacy of the ineffectiveness and deficiency of state management 

with widespread corruption, that could not meet the requirements of economic 

growth, and the demands of the people for a more transparent and democratic state 

system. To promote its legitimacy, the Party-State chose to revise the 1992 

constitution in 2001 as a part of the ongoing negotiation with the people. As a result, 

the 2001 constitutional reform on the one hand legally enshrined some newly 

borrowed terms from Western theory such as rule of law with the coordination and 

distribution of state power; promoted sovereignty of the people in the organisation 

and operation of the state apparatus, and the improvement of the quality of 

representative democracy through representative bodies; and aimed to prevent 

corruption. On the other hand, politically it placed socialism in all aspects of the 

2001 constitutional reform: it was socialist rule of law; state power was unified; and 

democracy clung to socialist democracy. This reform was a part of ongoing 

negotiation with the people to enable the Party hegemony, not for genuine liberal 

democratic aims. Consequently, the 2001 constitutional reform made minor 

achievements while it significantly failed in its three aims: to guarantee popular 

sovereignty in the organisation and operation of the state apparatus and the 

improvement of the quality of representative democracy through representative 

bodies; to build a socialist ‘rule of law’ state with the coordination and distribution of 

state powers; and finally, to prevent corruption. The main factors leading to this 

result came from the VCP and state agencies and officials, and then the Vietnamese 

legal and political culture. Based on secondary literature, Party and state documents, 

in particular NA deputies’ speeches and the media, my discussion details the 

achievements, before predominantly reviewing the limitations in carrying out these 

three aims.  
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Political legitimacy of the Party-State in relation to the 

implementation of the 2001 constitutional reform 

After the 1992 constitutional reform, Vietnamese economic performance was 

successful but not totally perfect in the eyes of the Party-State. The development of 

the economy and society widened ‘the gap between practice and constitutional rules’ 

(Bui, 2013b, p. 47), even when it was ‘always mediated by practical policy making’ 

(Gillespie, 2005, p. 7) that undermined the constitutional legitimacy of the VCP-

State. As the analysis in the above section of this chapter shows, the VCP-State had 

faced challenges that undermined its legitimacy.  

To renovate its political legitimacy, the Party-State undertook the 2001 

constitutional reform. This reform was firstly a top-down process of the Party-State; 

however, it was also a result of domestic and international pressures, and bottom-up 

pressure from the people. The 2001 constitutional reform was a part of the ongoing 

negotiation with the people to preserve its legitimacy. Some scholars (Bui, 2013b; 

Sidel, 2002; B. N. Son, 2014a) give evidence of diverse constitutional dialogues 

between the VCP-State, state officials, and dissidents. These dialogues demonstrated 

the increasing influence of the voices of the public and were deployed by the Party-

State as an authoritarian deliberation to legitimise the 2001 constitutional changes 

and the hegemonic role of the VCP. Therefore, although experiencing robust debates 

which went outside the boundary set up by the Party-State (Bui, 2013b; Sidel, 2002; 

B. N. Son, 2014a), the senior members of the VCP and the NA ‘sought to channel 

and rechannel the constitutional amendment process back into more limited paths’ 

(Sidel, 2008b, p. 29).  

It should be understood that ‘every change in the structure of the state, 

particularly changes relating to the relationship between the legislative, the executive 

and the judiciary, must be specifically adored by the Party’ (To, 2006, p. 368). 

Consequently, this reform ‘is shaped by the tensions between economic development 

and a political desire to preserve party power’ (Gillespie, 2004, p. 146). Legally, the 

2001 constitutional reform was introduced by the NA under Party leadership with 

some aims leaning towards liberal democratic constitutionalism, such as 



178 

 

guaranteeing popular sovereignty in the organisation and operation of state 

organisations and improving the quality of representative democracy through 

representative bodies; building a socialist rule of law state with the coordination and 

distribution of state powers; and preventing corruption. Politically, the ultimate 

purpose of this reform was to enhance the Party’s hegemony, not for liberalising and 

democratising politics. This leads to tensions in the content and the implementation 

of three aims of the 2001 constitutional reform. 

The first aim of enhancing the right to popular sovereignty of the people in 

the organisation and operation of the state apparatus and the improvement of the 

quality of representative democracy seemed to bring democratic values of Western 

theory into the 2001 constitutional reform, to guarantee the Vietnamese state is ‘of, 

by, and the people’ and the people are the owners of state power as slogans of the 

VCP and the state. However, this aim was placed in relation to socialist democracy. 

This brought rhetorical democracy to Vietnam. Although accepting the rights of 

people in the state work, however, the Party-State exerted control over elections to 

choose representative bodies in local and central governments. When representative 

bodies were under the tight grip of the VCP, the Party-State denied direct democracy 

to the people, which clearly denied the people’s voices in the significant issues of the 

country. With its aim of control over the representative bodies, the representative 

bodies in many ways operated ineffectively and symbolically, and did not speak the 

voice of the people who they were supposed to represent. 

The second aim was one of building a rule of law state with the coordination 

and distribution between different state agencies that executed state power. This aim 

was set up when socialist theory failed to bring workable political and legal systems 

that served state management in the market economy. To facilitate its demands of 

organising state power, but also to retain the hegemony of the VCP, the Party-State 

borrowed the Western theory of rule of law, placed in the Vietnamese socialist 

context. However, in the Vietnamese context, it was bound within ‘a socialist rule of 

law’ state with the parameters of some socialist principles such as the unification of 

state power (NA, 2001a, Art. 2) and democratic centralism (Art. 6, "Constitution," 

1992). This socialist boundary placed the tight grip of the VCP on every branch of 
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state power. There was no clear check and balance of state power here. The NA was 

the supreme body of state power, supervised all other branches of state power (Art. 

83, "Constitution," 1992), but mostly became the rubber-stamp of the Party. The 

Government and its administrative system in many ways overlapped, and their 

operations, were cumbersome and ineffective, but not many people took charge of 

this situation. The judicial system was the weakest and had a feeble voice in the 

system of state power. Courts lacked independence in their operation. I agree with 

Nicholson and Pitt (2008) that genuinely, Vietnam had not aimed to move its legal 

and political systems to one of a rule of law based on Western liberal democratic 

standards. ‘Rather Vietnam commits to greater reforms to the legal sector generally 

(and the court and parliamentary system in particular) to foster greater legitimacy for 

these institutions’ under the leadership of the VCP (Nicholson & Pitt, 2008, p. 13). 

‘The Party- State mandates incremental reforms, monitoring them closely to see how 

they can enable the leadership to retain control and legitimacy, avoiding the all-too-

apparent pitfalls of challenge to Party-State authority’ (Nicholson, 2010, p. 207). 

‘Vietnamese epistemic community selectively borrows features of so-called rule of 

law systems, but does not envision the construction of the rule of law’ (Nicholson & 

Pitt, 2012, p. 222). For example, in court reform, according to Nicholson and Pitt 

(2012, p. 222),  

the Party seeks its ongoing legitimacy from its credentials as leader, which in turn rest 

on its economic management, its moral suasion, and political power coupled with 

ongoing political ‘pull’ or standing. Court-oriented legal reform undertaken by the 

Party-State is therefore not simply legal in focus. It is analysed and implemented in 

light of its contribution to the legitimate hold on power that the Party-State seeks to 

retain during a time of considerable transition and change. 

Nicholson (2010, p. 190) elucidates that ‘If it is accepted that Western-style rule of 

law is not the policy aim’, then all issues related to court reform ‘might be better seen 

in terms of strategic shifts in policy to contribute to the Party-State’s legitimacy’. As 

a result, the 2001 constitutional reform bears inherent tensions. They are tension 

between popular sovereignty and the wish of the Party-State to ‘retain strong Party 

leadership and control over developing legal institutions’ (Nicholson & Pitt, 2012, p. 

221); tension between the leadership of the VCP, the unification of state power, and 
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the supremacy of the NA, and the coordination and distribution between different 

branches of state powers.  

Referring to the third aim of preventing corruption, I believe that the Party-

State had a genuine wish or motivation to prevent corruption, because preventing 

corruption helps to improve the political legitimacy of the VCP-State. However, this 

aim was unattainable when the Party-State did not guarantee full democracy and 

freedom of speech, and media for citizens. This to some degree prevented the people 

revealing corruption. In addition, when the Party-State refused to apply a genuine 

rule of law, there was a lack of clear coordination, distribution, checks and balances 

between different state agencies, and a lack of a transparent state system, which 

created a favourable condition for corruption to develop. 

In conclusion, it should be clear that the Party-State wished to reform the 

legal and political institutions to enhance its political legitimacy. However, when 

socialist theory failed to facilitate their expectation of building a workable state 

system, they looked at and borrowed from liberal democratic constitutionalism of 

Western theory. This borrowing aimed to build a workable state system, but also 

aimed to retain the hegemony of the Party. As a result, they created conflicts in the 

2001 constitutional reform. These inherent tensions, between socialism and liberal 

democratic values, emerge from the nature of the reform raised by the VCP-State as 

an ongoing negotiation with the people to facilitate Party hegemony, not for the wish 

of liberal democracy. This provides a meaningful explanation as to why the Party-

State introduced the 2001 constitutional reform, to some degree supported it, but also 

prevented this reform as illustrated below. 

The successes of the 2001 constitutional reform 

I believe that this reform made some improvements to the quality of representative 

democracy through the role of the NA and the distribution and coordination of state 

power through the administrative system. The first achievement relates to the NA. 

The NA was enhanced and its job made more effective by increasing the number of 

full-time deputies and by improving their operations. Malesky and Schuler (2009), T. 
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Nguyen, Teicher, and Smith (2010) and Vasavakul (2014) believe that the NA had 

more responsibilities and became increasingly assertive as a result of the 2001 

constitutional revision. There is some evidence for this argument. First is the 

example that the NA increased its confidence to reject some significant projects 

initiated by the Government such as the US$56 billion Hanoi – Ho Chi Minh city 

express railway project in 2010 when it was evaluated as being an over-cost initiative 

for Vietnam (Khanh, 2010, June 19). Another example of this is the rejection of the 

Draft of Law on the Capital City in 2011 when it violated the Constitution to create 

more special discretion for the capital city (T. Dung, 2011, March 29)
53

. The second 

case related to the protection of constitutional rights. To resolve the serious traffic 

congestion in Hanoi, in 2013 the Hanoi People’s Council passed a resolution to apply 

the policy of one person one motorcycle in seven districts (Loan, 2005, December 

14). In the same year, the policy was applied nationally by the Ministry of Police (A. 

Thu, 2005, November 22). This resulted in an airing of public criticism. The Law 

Committee of the NA claimed that this policy violated property rights enshrined in 

the 1992 Constitution (A. Thu, 2005, November 22). As a result, just one day before 

the Ministry of Justice was appointed to report this case to the NA, the Ministry of 

Police issued a directive to annul this policy
54

. It is true that the growth of NA 

influence was undoubtedly in accordance with the demands of the market economy 

under socialist orientation (Gillespie, 2004). ‘The NA has shown growing confidence 

in holding the executive accountable – though with limited effect – and has actively 

embraced broader powers of oversight and legislating’ (Bui, 2016b, p. 212). The NA 

is enabling a liberal constitution to a degree that it does not threaten the hegemony of 

the VCP.  

Along with the improvement of the NA, there were some positive changes to 

the work of all levels of government through reform of the administrative system, 

even though these achievements were modest. Vietnamese scholar, V. Thu (2012), 

rates highly the increase of transparent, manageable, and responsible ethics in the 

operation and organisation of government. Compared to the 1992 Constitution, the 
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government was moving from collective responsibility to individual responsibility of 

the Prime Minister and each governmental member. Evaluating the result of public 

administrative reform from 2001 to 2005, a reform focusing on improving the quality 

of the legal system, administrative system, state officials, and state budget, the 

Ministry of Home Affairs (2006) affirmed that this reform had made some 

improvements. Central and local governments were carefully and efficiently 

reorganised, and the distribution of responsibilities and duties between state agencies 

was clearly identified.  

Based on the 1992 Constitution (partially amended in 2001), on 17 

September 2001, the Prime Minister enacted the Decision 136 that approved the 

overall program of state administrative reform in the period 2001-2010 ("Decision 

No. 136/2001/QĐ-TTg," 2001). This program focused on reforms concerning four 

main issues: namely institutional reform; organisational reform of the administrative 

apparatus; renovating and improving the quality of the contingent of public officials 

and employees; and reforming public finance (Part. III, "Decision No. 136/2001/QĐ-

TTg," 2001). The result of the reform was noticeable. This reform removed 140 

kinds of charges and fees set up by the central government and 203 kinds of charges 

and fees set up by local government (Part. II, "Report No 01/BC-BCĐCCHC," 

2006). Additionally, 64 provinces and central cities set up a mechanism of a ‘one-

stop shop’
55

 in four required agencies and 98 per cent of district state agencies and 79 

per cent of the People’s Communes established this mechanism to resolve the 

people’s needs (Part. II, "Report No 01/BC-BCĐCCHC," 2006). In this program, the 

important duties were to restructure the organisations of the Government, of 

ministries, and of local governments (Part III, "Decision No. 136/2001/QĐ-TTg," 

2001). As a result, the organisations and functions of ministries, ministerial-level 

agencies, and government-attached agencies were restructured, which led to the 

reduction of these agencies from 48 to 39 (Part. II, "Report No 01/BC-BCĐCCHC," 
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 The ‘One-stop shop’ mechanism means a mechanism for settlement of affairs of organizations and 

individuals, including foreign organizations and individuals, which fall within the responsibilities and 

competence of a state administrative agency, covering provision of guidance, receipt of papers and 
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result-notifying section of the state administrative agency (Art. 1, "Decision No. 93/2007/QĐ-TTg," 

2007).  
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2006). Professional agencies at provincial-level People’s Committee were 

restructured, and reduced from 38 or 40 agencies based on the characteristics of each 

province (Art. 1, "Decree No. 01/1998/NĐ-CP," 1998; Art. 1, "Decree No. 

12/2001/NĐ-CP," 2001; Art. 2, "Decree No. 39/CP," 1994; "Decree No. 

152/HĐPB," 1983) to 19 or 27 agencies based on the requirements of each province 

(Art. 8, 9, "Decree No. 171/2004/NĐ-CP," 2004). Professional agencies at the 

district level were decreased from 20 or 27 agencies (Art. 1, "Decree No. 

01/1998/NĐ-CP," 1998; Art. 1, "Decree No. 12/2001/NĐ-CP," 2001; Art. 3, "Decree 

No. 86/HĐBT," 1983) to 10 or 15 agencies (Art. 7, 8, "Decree No. 172/2004/NĐ-

CP," 2004). Additionally, the Government undertook a decentralisation process to 

increase rights and responsibilities for local governments in the aspects of land, local 

investment projects, and local budget. Local governments also had the right to decide 

the issues related to education, health and the organisation and payroll of state 

agencies that operated in these aspects (Part. II, "Report No 01/BC-BCĐCCHC," 

2006). The relationship between state officials and their agencies was improved and 

the quality of service in administration was increased. Through the introduction of 

these policies, the principle of grassroots democracy had been established. This can 

be evidenced with the enactment of the 2007 Ordinance on Exercise of Democracy in 

Communes, Wards, and Townships by the NA’s Standing Committee. In conclusion, 

from my point of view, the 2001 constitutional reform resulted in some 

improvements in state agencies. However, its achievements were modest compared 

to its limitations identified below. 

The limitations of the 2001 constitutional reform 

This section evaluates the limitations of the 2001 constitutional reform, especially 

regarding the three aims of enhancing the right to popular sovereignty of the people 

in the organisation and operation of the state apparatus and the improvement of the 

quality of representative democracy through representative bodies; building a 

socialist ‘rule of law’ state; and preventing corruption. This evaluation is based on 

secondary literature and original documents of the VCP and state agencies, 

particularly NA speeches, and newspapers to support my argument. From these 

sources, I find that most Vietnamese scholars whose publications are written in 
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Vietnamese journals or books and NA deputies try to avoid or only gently raise their 

voice on sensitive issues identified by the VCP, while international and Vietnamese 

scholars whose studies are written in English focus their comments on aspects 

relating to the VCP hegemony. In this chapter I argue that the second constitutional 

reform has not fully accomplished its three aims. The main reasons for these 

limitations still derive from the VCP leadership and state agencies and officials’ 

operations, while political and legal culture adds more obstacles to this constitutional 

reform. In contrast with the discussion on constitutional efficacy, there are large 

numbers of scholars, deputies and people whose concern is the limitations of the 

2001 constitutional reform.  

Guaranteeing the right to popular sovereignty and the improvement of the 

quality of representative democracy 

One of the significant aims embedded in this constitutional reform is to guarantee the 

right to popular sovereignty of the people in the organisation and operation of the 

state apparatus and the improvement of the quality of representative democracy 

through the NA and the People’s Councils, which has many limitations arising from 

the rhetoric of democracy when the Party and the state try to reinforce socialism with 

VCP hegemony. I argue that there are three types of limitations: the control by the 

Party of the elections of representative bodies; the lack of direct democracy; and the 

operation of representative bodies. My argument about these limitations is supported 

by secondary literature, NA deputies’ speeches, and state documents. International 

scholars and Vietnamese scholars whose studies are written in English focus on the 

underpinning features of democracy such as elections and the way in which the Party 

leads the state, while within the milieu of an autocratic society, the Vietnamese 

academy inside the country and deputies tend to avoid criticising the Party hegemony 

by placing their attention on particular representative bodies. In this section, I argue 

that the limitations come from the Party leadership and the problems of 

representative bodies, the NA and the People’s Councils. 
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The first limitation refers to the VCP control over the elections. The 

Constitution asserts that the state is ‘of the people, by the people, and for the people’ 

(NA, 2001a, Art. 2), thus, representative bodies must be democratically elected. 

However, the Party and the state control the elections by indirectly giving official 

approval to certain candidates and through the pre-planned structure for seats of the 

NA. Self-nominated candidates are given little opportunity and usually fail in the 

process of negotiations of the provincial VFF. With the direction of the Party before 

the ballot, the election presents only a remote chance for the people to autonomously 

choose candidates who clearly express their will. This issue has received strong 

criticism from international scholars, and cautious censure by one Vietnamese 

scholar, but it lacks the voice of NA deputies. Fforde (2013a, p. 392) argues that 

through the NA and the People’s Council election, the VCP ‘takes no real step 

towards democratisation’. The VCP maintains its tight grip on power, rejecting 

multi-party democracy and resulting in the lack of a democratic process in electing 

deputies of representative bodies (Diem & Alpert, 2005; Hayton, 2010; Kerkvliet, 

2003; Lockhart, 1997; Malesky & Schuler, 2009, 2010, 2011; T. Nguyen et al., 2010; 

Vasavakul, 2014). In this aspect, the Constitution ‘does little to diminish the 

predominant role of the Communist Party in Vietnam’s legislature and polity’ 

(Harrington et al., 1998, p. 257). The elections are considered a method by which the 

Party can examine the people’s desires and manipulate the ties between Party and 

society (Lockhart, 1997; Malesky & Schuler, 2011). A straightforward voice from an 

insider, Nhiem (2009) believes that elections are the only way to confirm the Party 

legitimacy. However, in an election, the people vote from the lists of candidates 

chosen by the VCP. Nhiem (2010) criticises the present legal system in denying a 

level playing field between self-nominated candidates and other candidates, 

particularly candidates introduced by the VCP. He blames the negotiations organised 

by the local VFF for legitimating the Party leadership in choosing or dismissing 

candidates, particularly self-nominated candidates. These arguments can be 

supported by the numbers of self-nominated candidates becoming NA deputies. In 

the 2002 Eleventh NA election, there were 67 self-nominated candidates (News 

Reporters, 2007, March 17), but only 2 of them became deputies out of a total of 498 

deputies (NA, 2016a). In the 2007 Twelfth NA election, there were 218 self-
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nominated candidates (News Reporters, 2007, March 17), but only 1 of them became 

a deputy out of a total of 493 deputies (NA, 2016b). In the 2011 Thirteenth NA 

election, there were 83 self-nominated candidates, but only 4 of them became 

deputies out of a total of 500 deputies (NA, 2016c). 

The second drawback is the lack of direct democracy. In practice, the people 

are usually ignored or are informed only after the Party issues a policy and the state 

implements it, because there is no direct democracy in the Constitution. The lack of 

direct democracy in Vietnam was reconfirmed by scholars Uc (2012a), V. K. Vinh 

(2013); and deputies Tran Du Lich (NA, 2011c) and Ha Hung Cuong (NA, 2012f). 

To clearly understand this limitation, the three following aspects need to be 

considered. First is the people’s lack of right to make or change a constitution. The 

Constitution has embedded catch phrases that state power belongs to the people. 

However, practical politics reveals that state power is unified in the hands of the NA 

because the Constitution keeps the constitution-making right with this body. For this 

reason, Vietnamese scholars Uc (2007c), T. N. Duong (2012a) and some deputies 

(NA, 2011c, 2012f) decry people’s sovereignty as not fully constitutionally applied. 

Second, the Party-State prevents referenda on significant issues, although the 

Constitution granted the people the right to participate in state work and discuss 

regional and national issues. Nonetheless, it also enshrined the right to decide and 

organise a referendum as belonging to the NA, who has never implemented this right 

in any practical case, such as when the state expanded the capital, Hanoi, or revised 

the Constitution in 2013. Vietnamese scholars worry that the lack of referenda in 

some cases is leading to nominal democracy through the absence of public voices in 

governing the state and society (Ha, 2006; N. T. V. Huong, 2006; Uc, 2012a; V. K. 

Vinh, 2013; Vuong, 2006). The final aspect in relation to this issue is the lack of a 

truly popular mechanism to supervise representative bodies. Voting is possible for 

representative bodies, but the people have no way to dismiss deputies who lose their 

confidence from the people. This loophole is emphasised by some Vietnamese 

scholars (V. H. Anh, 2003; Doan, 2006; T. N. Duong, 2012b) when they argue that 

what is required is a mechanism for people to dismiss incompetent deputies. It can be 

seen that most insiders to some degree confirm the lack of direct democracy. 
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However, they do not explain the original cause for this lack, as stemming from the 

refusal of the Party to consider any further political reform outside the parameters of 

‘socialist’ democracy. 

The last limitation relates to the operation of representative bodies: the 

People’s Councils and the NA. The operation of the NA is discussed in relation to its 

representative and supervisory functions and its role in deciding important national 

issues. NA’s law-making right is considered in Chapter 2 above, involving a state 

governing society by law, so I will not discuss it in this chapter.  

Regarding the NA’s representative function, I highlight the relationships 

between the NA, its voters, the Party and state agencies. As noted above, the Party 

controls the elections which bring symbolism to a popular representative body. The 

NA becomes a submissive instrument of the Party rather than the bona fide 

representative of the people. When deputies are not fully democratically elected by 

the voters and the majority of them are party members, they do not effectively 

represent the will of the people. Some international scholars argue that the NA is still 

a rubber-stamp of the Party (Abuza, 2001; Holscher, 1996) when the VCP holds its 

tight control over the NA through the election process, and when most deputies are 

concurrently Party members (Kerkvliet, 2003; Malesky & Schuler, 2009), or through 

the structure and operation of the NA (London, 2010; T. Nguyen et al., 2010). 

Malesky and Schuler (2010) make clear that deputies nominated by the central Party 

and state are less willing to participate in challenging governmental seniors and 

expressing the will of voters. In practice, since the 2001 constitutional reform, the 

Eleventh NA had 498 deputies, of which 447 were party members (NA, 2016a). The 

Twelfth NA had 493 deputies, of which 450 were party members (NA, 2016b). The 

Thirteenth NA had 500 deputies, of which 458 were party members (NA, 2016c). In 

an NA meeting (NA, 2007d), Deputy Duong Trung Quoc, a non-party member, said 

that some deputies who were concurrently Party members confessed that they could 

not make a speech in the same way as could a non-party member, so could not 

promote their capacity in serving as deputies and non-party members because they 

were under the direction of Party organisations. A former Prime Minister and also a 

former NA deputy, Vo Van Kiet (Tuoitre, 2006, January 8) calls attention to the 
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motivation of NA deputies when approximately 90 per cent of total deputies were 

party members, while party members only counted for 5 per cent to 6 per cent of 

Vietnamese population. He argued that in practice, the motivation of deputies loyal 

to the Party is most significant. The NA has many senior Party members. If those 

people make a speech, their opinions would be considered as directions to the NA 

and this hinders NA deputies from having open, transparent, and democratic debates. 

If they did not make a speech nor perform their functions, they wasted time. This 

raised the question of whether NA deputies represent national constituents or Party 

members. Former Chairman of the NA, N. V. An (2007)
56

, noted the silence of many 

intermediate and senior members of the Party and the state in NA sessions, 

particularly on the issues in which the CPC and the Politburo had policy. He argued 

that it confirmed that party members follow the Party leadership, and had to obey the 

Party discipline before any other rules. In relationships with central and local 

governmental agencies, the representative function of deputies also bears some 

problems relating to private and local interests. Many deputies (NA, 2007d, 2011b) 

remarked on the isolation of deputies from their constituencies and the silence of 

deputies at NA debates. This was due to their lesser competence, evasiveness and 

provincialism, or because they had a sensitive relationship with senior officials who 

were being questioned and institutions who could influence their promotion or their 

local budget. There was a belief that the number of productive deputies was only 25 

per cent to 30 per cent of total deputies (NA, 2007d). According to deputy Vo Van 

Kiet (Tuoitre, 2006, January 8), many deputies who are concurrently administrative 

officials are inferior compared to the Prime Minister, Vice-Prime Ministers and 

Ministers. It is difficult to supervise their senior officials if they want promotion. 

Former Prime Minister, a former NA deputy Vo Van Kiet also believes that there is 

also the overlap in representative relationships of NA deputies who represent 

national voters and concurrently represent provincial voters (Tuoitre, 2006, January 

8). As a result, in many cases, the province would not give permission for provincial 

NA deputies to supervise ministers who can grant their province a project.  

                                                 
56

 Nguyen Van An. 



189 

 

Looking at the supervisory function of the NA, when more than three quarters 

of deputies work part-time and concurrently hold other positions in different state-

party-based agencies (NA, 2007d; Tuoitre, 2006, January 8), it is clear that they do 

not have enough time to perform their duties and cannot supervise effectively. In 

addition, NA deputies work under the Party leadership, so in many cases they are not 

the last person to determine the resolution of supervised cases. In fact, NA deputies’ 

opinions are in many cases not respected by the government. This view is supported 

by academics, NA deputies and state agencies. In scholarly debate, oversight duties 

of the NA are evaluated with expressions of ineffectiveness and weaknesses 

(Malesky & Schuler, 2009), or as dysfunctional and operationally nominal when the 

recommendations of deputies are regarded as advice and there is no way for them to 

finally resolve problems (Luc, 2003; Manh, 2003). The symbolic operation of the 

NA was echoed by deputies (NA, 2007d, 2011b, 2013e) and state-based 

organisations (Deputy Work Committee, 2013; VFF, 2008) who expressed their 

dissatisfaction when state agencies disrespected deputies or ignored their queries. For 

example, a strong mechanism of NA supervision is the vote of confidence (NA, 

2001a, Art. 84). However, it is difficult for deputies to ask the NA to hold a vote of 

confidence on senior state officials when most of them are party members, having 

private and local interests in being representatives; and the work of human resources 

resides in the Party. In addition, under the compromised consensus tradition, the NA 

had failed to hold senior officials to account and when the NA voted in 2013, all 

officials received a vote of confidence from the NA and no one had to resign
57

. 

In many ways, the NA does not perform the function of deciding on significant 

national issues effectively, especially when it is submissive to the Party and passive 

towards government. Vietnamese scholars (N. S. Dung, 2002; N. D. Lam, 2009; T. 

V. Thang, 2009) believe that the NA only decides the issues which have been 

determined beforehand by the Party. Deputy Nguyen Thi Loan implied that the NA 

did not vote independently of interference, but she did not clarify from whom this 

interference was coming (NA, 2011b). Deputy Hoang Thien Cat (NA, 2007d) 

blamed the passiveness and dependence of the NA to decide important issues of the 
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country on the government’s documents. The NA’s Standing Committee (SCNA, 

2007) confessed that for some significant issues, deputies voted for a resolution 

while still confused about content, or for the process of implementation when they 

were not given full information.  

People’s Councils work ineffectively as they are under the direction of local 

Party and higher state agencies along with a strong People’s Committee. In addition, 

there is a large number of members of the People’s Councils who are concurrently 

members of the People’s Committee, so they cannot criticise themselves. Research 

by Thong (2002) and Linh (2003) affirms the symbolic existence of this body. Me 

(2013), a former Council deputy of Hue province and some other deputies (NA, 

2007g, 2012d) blamed the ineffectiveness of the People’s Councils on the lack of 

full-time experienced deputies. The People’s Councils had to passively follow the 

procedure of the local Party in deciding a policy, while the local Party does not give 

their full respect to the People’s Council. Because of their formalistic characteristics, 

the NA decided to remove the People’s Councils at district, town and ward levels by 

2008.  

In conclusion, it can be seen that progress in guaranteeing democracy and the 

right to popular sovereignty had many limitations. This is due to the Party trying to 

balance the demands of the liberal economy and its own hegemony; and the 

incompetence of representative bodies and their deputies. 

Guaranteeing the socialist ‘rule of law’ state 

The second aim of the 2001 constitutional reform was to build a socialist ‘rule of 

law’ state in which the state governs society by law and where there is coordination 

and distribution of state power
58

. The SCNA (2001a) defined one of the aims of the 

2001 constitutional reform as the need to build socialist rule of law through 

coordination and distribution amongst different agencies of state power. As the issue 

of a state governing society by law has been discussed in Chapter 2, this chapter only 
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focuses on the coordination and distribution of state power. I argue that the state fails 

to provide and apply a precise mechanism for the coordination and distribution of 

state power resulting from Party policy and state agencies and officials together with 

cultural influence. To shed light on my argument, I first examine the general 

coordination and distribution between central and local governments and between 

different arms of state power, then move to each branch of state power. The 

legislature has been considered above, so this section examines the two specific 

branches of executive and judiciary. As the executive branch in Vietnam is usually 

discussed in broad parameters to include the administrative system, I consider the 

administrative and judicial systems, to develop a more precise understanding of how 

they operate.  

First I argue that the coordination and distribution of state power has not been 

achieved. In the relationship between central and local governments, state power is 

more centralised in the hands of central government, but it cannot control local 

governments. However, local governments do not have rights to actively and 

creatively resolve issues relating to the needs of the local people, so they have to 

break the state rules. Scholars Uc (2007c), Linh (2012), and V. Thu (2012), the 

Government (2009b), and the CAC (2012a) criticise central governments that put too 

much control on local governments, while Vasavakul (2014) illustrates how local 

governments escape this control by breaking the ‘fence’ set up by central 

government to attract foreign investments. In the central state, under the Party 

leadership with the influence of socialism, supreme power is focused in the hands of 

the NA, but there is an absence of constitutional constraint on legislative power and 

checks and balances on state power. In scholarly debates, some scholars emphasise 

that the Party-State transplanted the Western doctrine of rule of law into a socialist 

state constitution but failed to clarify in detail the relationship between the different 

arms of the legislature, executive, and judiciary, so that the monitoring, checking and 

balancing of state power is weak and formalistic (N. D. Dung, 2013; T. N. Duong, 

2012a; Sidel, 2008a; T. V. Thang, 2009; V. Thu, 2006; Uc, 2007c; V. K. Vinh, 

2013). Many other scholars criticise the supreme power of the NA (Cam & Hop, 

2011; Dien, 2011; B. X. Duc, 2007a; N. D. Dung, 2012; N. D. Dung et al., 2012; T. N. 
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Duong, 2012b; Gary, 2005; Giao, 2012; Linh, 2007; Phat, 2011b; Sidel, 2008b, 2009a; 

Thong, 2003; D. M. Tuan, 2013; L. M. Tuan, 2006; Uc, 2007a). In practice, deputies 

and one state agency referred to the lack of checks and balances between different 

state agencies, making them cumbersome and overlapping in the implementation of 

their responsibilities and rights (CAC, 2012a; NA, 2012f). An example of the lack of 

checks and balances is the case of a SOC, the VINASHIN, which lost 86,000 billion 

VND by June 2010. The Government (2010b) pointed out that from 2006 to 2009 

there were 11 inspections, examinations, audits, and supervisory activities on 

VINASHIN from different state agencies who did not know of the dishonesty and 

illegality in using capital and in the management of this group. No ministers in 

charge of this took responsibility, instead they blamed the legal mechanism which 

gave considerable autonomy to the SOCs and where state agencies could not 

interfere, something that raised the anxiety of NA deputies who believed that those in 

charge denied responsibility (NA, 2010b, 2010f, 2010g, 2010i, 2010k, 2010l, 2010m, 

2010o). Even the Prime Minister (NA, 2010i) agreed with this. However, he 

admitted that the government and its cabinet did not perform their responsibility fully 

in carrying out their rightful supervision and examination. It is a fact that the SOCs 

(VINASHIN is a SOC) were established in key economic areas by the government 

under the aegis of the Politburo (Government, 2012a). Some deputies (NA, 2010k) 

believed that the establishment and operation of SOCs were not based on laws. 

Subsequently, facing the huge losses by VINASHIN, some deputies (NA, 2010g) 

asked the NA, based on the Constitution, to establish a contemporary committee to 

investigate the responsibility of the involved organisations and individuals. However, 

their suggestions were rejected because the Politburo had ordered the Party 

Inspection Committee to investigate the case. Under the Politburo direction, no 

senior officials relating to VINASHIN’s loss were disciplined or dismissed (NA, 

2010k). All issues related to VINASHIN received criticism from the deputies (NA, 

2011e) who believed that the Party had taken over state work.  

As can be seen, Vietnamese scholars whose publications are in Vietnamese, 

deputies and state agencies claim the failure of coordination and distribution of state 

power and lack of supervision on the NA, but they do not state clearly the reasons for 
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this shortcoming. In my opinion, under the pressures of the vibrant economic 

development and the liberalisation of the economy, albeit socialist-oriented, there has 

been an increased awareness of society and the demand for corresponding effective 

state machinery from a liberal perspective. The Party and the state try (rhetorically) 

to follow the theory and model of capitalism such as applying the rule of law in 

organising state power. However, wishing to preserve its dominance in society, the 

Party-State enshrines only partially, in the Constitution, an application of the 

Western theory of the separation of state power that is acceptable to them, while 

adhering to the principles of Marxism-Leninism such as democratic centralism, 

socialist legality and power unity, all of which unify power in the hands of the Party 

and central governments, preventing any real separation of state power. For them, the 

separation of state power means accepting a multi-party system and the fear of losing 

its dominance prevents the Party from accepting a genuine distribution of state 

power. I agree with B. N. Son (2009) and Gillespie (2008) that with the Party 

leadership and socialist traditional constitutions, Vietnam organises state power in 

accordance with the principle of power concentrated in the NA. As a result, ‘The 

NA, after all, is a body of, by, and for the Communist Party of Vietnam’ (Vasavakul, 

2014, p. 45). According to Gillespie (2005, p. 67), before the reform, democratic 

centralism, socialist legality, and collective mastery were core principles in the 

relationship of the VCP and state apparatus, and now they ‘remain deeply embedded 

in political and moral narratives and resist conceptual changes that may disrupt 

longstanding power sharing arrangements’. Many scholars (Bui, 2016b; Gillespie, 

2004, 2005, 2007a, 2010; Hayton, 2010; N. T. Huong, 2012; Nicholson, 2005, 2010; 

Quinn, 2002; Tønnesson, 1993) clearly state that Vietnam tried to reform its legal 

and institutional structures, but also retained the unification of state power under the 

legal and moral leadership of the VCP. All central state agencies are long hands of 

the VCP; hence state power is not separated. In explanation, Bui (2016b, p. 211) 

believes that a socialist law-based state also ‘has reflected dualist CPV thinking on 

how to organise state powers. On the other hand, the CPV clings to the doctrine of 

‘unity of powers’ and repudiates the concept of the separation of powers or a checks-

and-balances system’. That is because ‘Any genuine separation of power would 

rapidly undermine the Party’s rule’, so ‘The Party does not want a “separation of 
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powers” but a “specialisation of powers” in which the various branches of 

government are assigned certain functions and overseen by proxy through the NA’ 

(Hayton, 2010, p. 107).  

Along with the above socialist influence is the impact of culture on building a 

‘rule of law’ state in Vietnam. Vietnam is a small agricultural country in which 

people have to unite to prevent natural disasters, and with the influence of 

Confucianism, the people respect morals, consensus, and community more than the 

private issues. This combines with socialist theory in creating an infertile land to 

transplant and develop the concept of Western rule of law. This verdict is strongly 

supported by some scholars. Ginsburg (2002), for example, says that Vietnam was 

influenced by the imperial Chinese tradition of Confucianism and also by Buddhism, 

where state power was unified, so the idea of constitutional constraint by expert 

courts was non-existent in real politics. For M. V. Giang (1996), Vietnam is a 

country under the influence of agriculture with many natural disasters which 

reinforce village culture with the tradition of communalism. B. N. Son (2004) blames 

the village culture and Confucianism for encouraging collective rather than 

individual rights. This supremacy of the collective is an obstacle to checks and 

balances on state power; moreover, it is a tradition that leads to a blurring of 

collective activities in the operation of state agencies, so that no one takes clear 

responsibility in state work (Quy & Vien, 2008; B. N. Son, 2006). According to 

Tønnesson (1993), Vietnamese political life is under the influence of Confucianism 

which emphasises harmony and order. The VCP embeds Confucianism to prevent 

pluralism and multi-party regimes.  

Recently, a well-known Vietnamese Confucian and constitutional theorist (B. 

N. Son, 2012a, 2013a, 2016a) has examined Confucian Constitutionalism as ‘an 

antidote to despotic government’ (B. N. Son, 2012a, p. 63), to build constitutional 

government and its potential for developing constitutionalism in the Vietnamese 

context. This Confucian constitutionalism refers to a government that takes 

responsibility for people’s welfare, providing a rectifying system through the 

‘practice of moral self-rectification by the ruler and external rectification of ruler by 

wise and virtuous scholars’ (B. N. Son, 2012a, p. 63). However, from the practice of 
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imperial Vietnam, he accepts that Confucian constitutionalism cannot prevent the 

unification of the executive, legislative and judiciary in the hands of an emperor and 

the institutional enforcement of Confucian norms, in many cases, were found to be 

ineffective to control the emperor (B. N. Son, 2013a). This is because ‘the 

institutions which had the potentials of restraining the ruler’s actions in accordance 

with the constitutional norms lacked necessary independence. They were merely the 

institutions of the imperial government whose members were appointed by the ruler’ 

(B. N. Son, 2013a, p. 420). Confucianism aims to promote ‘the responsibility of both 

citizens and the government for their polity’ (B. N. Son, 2016a, p. 174) and to use 

positive rectification to bring harmony and morality into political and legal life. This 

Confucianism has been exploited to unify the political power in the hands of the 

Party and retain its hegemony; to set up harmony and order by preventing a multi-

party system, to keep society stable under the Party leadership. Some scholars 

(Abuza, 2001; Fforde & De Vylder, 1996; Gillespie, 2002; Stephen B. Young & 

Nguyen, 1990) believe that the traditional Vietnamese authority claimed its legitimacy 

from Neo-Confucianism, which is based on virtue and the ‘mandate of heaven’. 

‘Heaven conferred a mandate on a man to rule as emperor in order to bring human 

society into harmonious alignment with the cosmos’ (Stephen B. Young & Nguyen, 

1990, p. 33). This theory helps to legitimise, consolidate the authority of the 

emperor, and give him the ultimate rights based on the wish of Heaven. Abuza 

(2001) explains that a ‘mandate of heaven’ relates to đức and thế. In modern times, 

đức refers to the personal morality of Ho Chi Minh; thế refers to the ability of the 

regime to lead the people in their struggle against the invaders. That means the 

political legitimacy of the regime is based on Ho Chi Minh’s charisma and 

nationalism. Gillespie (2004, p. 149) argues that ‘From its inception, the party 

conflated neo-Confucian moral principles with Marxism-Leninism to legitimise its 

rule’ and ‘Moral virtue legitimised both political power and rule through moral 

leadership and administrative edict’. ‘Vietnamese invest true authority with those who 

possess the quality of uy tin (moral legitimacy)’ (Stephen B Young, 1977, pp. 227-

228). ‘Party theorists have long used the moral legitimacy conferred by the ‘working 

class’ cause to justify party paramountcy’ (Gillespie, 2004, p. 154).  It can be seen that 
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Confucianism has been deployed as a part of an approach to legitimise the VCP 

leadership. 

Second, studying the administrative system, I believe that moving to the 

socialist-oriented market economy with a new managerial system — but still under 

the influence of the tradition of the centrally planned economy and Confucianism — 

means the operation of this system, while it has experienced some technical changes, 

remains ineffective, with the prevalence of irresponsibility, red tape and subsidy. 

State agencies are still cumbersome and overlap in their responsibilities and rights, 

and they have increased their state payroll. These issues are clearly illustrated by 

scholarly debates, NA discussions and state agencies. Academics look at the 

ineffectiveness and inefficiency of the administrative system (V. K. Vinh, 2006); the 

vagueness in defining the responsibility of the government (V. H. Anh, 2004; Tho, 

2004, 2006); the low levels of service and arbitrariness of administrative agencies 

(D. V. Minh, 2006); the big payroll of state administration and the incompetence of 

state officials (K. M. Vu, 2014); and the disrespect for administrative disciplines of 

administrative agencies (Salomon & Ket, 2010; Tho, 2006). All these problems of 

the administrative system discussed by scholars have an adverse effect on the state 

budget and development of the economy, causing people to distrust these agencies. 

Moreover, scholars were echoed by many deputies and even state agencies 

(Government, 2009b; Ministry of Home Affairs, 2006; NA, 2006h, 2006q, 2006r, 

2007a, 2009d, 2010h, 2010n; VFF, 2006). Many deputies (NA, 2006q, 2007f, 2009d) 

were more cautious when they decried the fact that lower-level state agencies defied, 

even deceived upper-level state agencies. As a result of all these limitations of the 

administrative system, many people, deputies and even the government raised 

concerns about the intractable and unsolvable claims and accusations relating to the 

practices of state work and officials (Government, 2009b, 2010a, 2012e; Law 

Committee, 2004a, 2004b; NA, 2004c, 2004d, 2004i, 2006c, 2006d, 2006s, 2007a; 

VFF, 2005, 2006, 2007b). It is not difficult to find examples of people standing 

outside central state agencies with their thick documents and placards asking state 

agencies to equitably and transparently resolve their claims. Those claims and 

accusations mainly relate to the processes of state land acquisition and clearance, and 
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land compensation — with corruption and errors by state officials. The number and 

seriousness of claims and accusations have been growing over time. According to the 

Government (2010a), in 2010, administrative agencies received 379,989 complaints 

from citizens in person and 157,779 letters of accusations and claims. Compared to 

2009, the numbers of people claiming and accusing increased by 23.7 per cent and 

the number of letters increased by 29.8 per cent. A report of the Government (2013b) 

shows similar patterns of increase in the number of claims and accusations. 

Third, moving to the judicial branch, I concur with Sidel (1994, p. 170) that 

this system is ‘extremely weak’, with lack of independence from the VCP, state 

agencies and officials, and with a low level of trust from the people because of the 

influence of Vietnamese culture and the ineffectiveness of courts. In retaining 

socialist legality, the Party denies the judiciary independence from party leadership. 

Courts have to protect socialist legality and socialism before protecting the rights and 

the property of the people. Any change in Party policies and state laws does not 

reduce a very tight grip on who will be appointed as a judge. Even in the early years 

of the Vietnamese revolution, ‘the Vietnamese court system responds to guidance 

from the revolutionary leaders and the Vietnam Worker’s Party, reflecting the 

operation of democratic centralism and socialist legal principles’ (Nicholson, 2007a, 

p. 59). International scholars (G. Chan, 2005; Gillespie, 2004, 2007a, 2011; Hayton, 

2010; Nicholson, 2001, 2005, 2007a, 2010; Nicholson & Low, 2013; Quinn, 2002, 

2003; Sidel, 2009a, 2013) and Vietnamese scholars (Phat, 2004; T. V. Thang, 2010; 

To, 2006) emphasise the weakness of courts with their minimal independence from 

the VCP and party organisations. It is because laws express Party policy and ‘The 

Party’s ability to influence institutions, including the courts, at all levels lies at the 

heart of its power’ (Quinn, 2003, p. 467). The VCP places its control over the courts 

by having ‘a firm hold on the appointment and removal of judges’ when a judge’s 

tenure is only five years long and needs thereafter to be reassessed (Nicholson & 

Quang, 2005, p. 30) or Party organisations or their members intervene in a judge’s 

adjudication to protect their officials’ involvement in a land corruption case (Sidel, 

2009a, 2013). Because judges are all Party members and in local areas, they are 

under the leadership of local and central party organisations, Party organisations can 
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interfere in their adjudication (Phat, 2004; T. V. Thang, 2010). However, political 

intervention in the operation of the courts is ‘less directive and prescriptive for cases 

which are not politically sensitive’ (Gillespie, 2007a, p. 850) or rare when state 

interests are not involved (Gillespie, 2011, 2013). An example was a case of land 

corruption in 2006 in Hai Phong, a Northern City of Vietnam. The report of the Hai 

Phong People’s Court advised that before the court, the General Secretary of the Hai 

Phong Party Organisation interfered in the work of the People’s Procuracy and the 

People’s Court by asking these agencies to hand out a lesser or reduced punishment 

for state officials who committed land corruption (Q. Hung, 2006, March 14). As a 

result, those state institutions obeyed his direction and gave the offenders lenient 

punishments (Q. Hung, 2006, March 14).  

Along with the dependence on the VCP, courts still lack independence from 

many governmental imperatives when chief judges are responsible to representative 

bodies (Art. 16, 31, 33, "Law No. 33/2002/QH10," 2002b), and judges depends on 

higher courts for their resources (Art. 25, "Law No. 33/2002/QH10," 2002b), and 

pre-decision instruction (Art. 19, 22, 29, 31,  "Law No. 33/2002/QH10," 2002b). 

They also rely on local governments and higher courts for assignment and 

reappointment as a judge through a selection committee (Art. 25, "Law No. 

33/2002/QH10," 2002b). Members of this committee include people who come from 

different state agencies, even political-social organisations (Art. 26, 27, "Ordinance 

of Judges and Jurors of the People's Court," 2002). They can exert influence on 

judges through their position in the selection committee. For all these reasons, courts 

are the weakest branch and in many ways, are not independent from state agencies 

and officials. This is illustrated by many studies. Scholars look at the accountability 

of courts to representative bodies (Cam, 2011; Gillespie, 2007a; Kaneko, 2010; 

Nicholson, 2001; Nicholson & Low, 2013; Quinn, 2002, 2003; Sidel, 2009a; Uc, 

2007a; V. K. Vinh, 2013), the interference of local governments and officials 

(Gillespie, 2004, 2007a, 2013; H. M. Hung, 2006; Nicholson & Quang, 2005; Quinn, 

2003; Sidel, 2009a; T. V. Thang, 2010; Uc, 2007a), of the selection commission 

(Nicholson & Quang, 2005; Phat, 2004; Quinn, 2002, 2003; T. V. Thang, 2010; To, 

2006; Uc, 2007a) or direction from a higher court and professional guidance from the 
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Supreme People’s Court to the adjudication of judges (Gillespie, 2004, 2007a, 2013; 

P. D. Nghia, 2005; Phat, 2004; N. H. Quang & Kerstin, 2005; Sidel, 2009a; To, 

2006). Being a socialist court, courts in Vietnam were not designed to be 

independent of the VCP and government (Nicholson & Duong, 2010, p. 48), based 

on the influence of the principle of ‘concentration of state power’, ‘a key tenet of 

Vietnamese politico-legal context’ (Nicholson & Duong, 2010, p. 33; N. V. Quang, 

2007, p. 66; N. Q. Viet, 2006). As N. Q. Viet (2006, p. 148) notes, ‘although the 

leaders of the CPV and government have carried out the judicial reform, their 

promise of delegating more powers to independent courts does not seem to be a 

credible commitment’. Particularly, To (2006, pp. 438-439) explains that a unique 

practice of ‘duyệt án’ in Vietnam can influence the independence of the judge in 

deciding a case. A judge or a group of judges is assigned a case and has a duty to 

report the process and a resolution for resolving the case to the chief judge and the 

vice-chief judge of the same court at a weekly meeting. Through this process, the 

chief judge and the vice chief judge can intervene in the case by giving advice or 

guidance to the case, which give judges a good opportunity to ‘get rid of their 

responsibility’ for the case. The writing of Nicholson (2007b) clearly shows that 

courts are trapped in an intertwined network of the Party, representative bodies and 

local government in which courts cannot find their independence. It can be 

understood that the wishes of the Party-State for court reform is genuine. However, 

to ‘protect and hone the Party-State’s political, moral and economic leadership 

credentials, including those in the field of court-oriented legal reform’ (Nicholson & 

Pitt, 2012, p. 222), they are not totally in favour of an independent and neutral courts 

based only on justice. As a result, the Party-State undertook legal and court 

reforms
59

, but precluded ‘any threat to Party authority’ (Nicholson & Pitt, 2012, p. 

224).  

In practice, some deputies (NA, 2006i, 2007e) worried about the prevalence of 

pre-determined decisions before trials based on documents, and not based on clear 
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 The Party Politburo promulgated some resolutions related to these reforms, namely the Resolution 

No: 08-NQ/TW on 2 January 2002 on Forthcoming Principal Judiciary Tasks; the Resolution No: 49-

NQ/TW on 2 June 2005 on the strategy for judicial reform until 2020; the Resolution No: 48-NQ/TW 

on 24 May 2005 on the strategy to build and complete the Vietnamese legal system to 2010, 

orientation to 2020. 
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debates at the courts. Nguyen Van Hien, Chairman of the Supreme People’s Court, 

admitted that in some difficult or complicated cases which related to social order, 

security, and people’s consideration, the local judicial-related agencies could have 

reported them to local governments before a trial (NA, 2006i). Many deputies 

referred to particular cases where there was interference by state officials (NA, 

2006k, 2006n, 2007e, 2013e), or a request for case-direction by higher courts from 

lower court judges, or where outcomes of cases were influenced by higher courts 

(NA, 2007e). In relation to different state agencies, administrative courts are meant 

to be, ideally, a pivot for citizens to protect their rights before ministerial state 

agencies as well as state agencies at lower levels. However, according to the 

Supreme People's Court (2005) and Deputy Dong Huu Mao (NA, 2008b), there were 

few administrative cases because citizen doubted the judges’ ability and 

effectiveness in resolving them. They worried that judges were inferior to 

administrative officials and had neither genuine power nor a capacity to effectively 

address their disputes. In addition, judges’ decisions could not override the illegal 

activities or documents of senior local officials if administrative officials refused to 

obey the judge’s decision. Deputy Tran Ngoc Duong (NA, 2006k) blamed the 

weakness of judges in preventing intervention in their operations from Party 

members, state officials, litigants, and criminals; therefore, the courts cannot be an 

ultimate place for people to protect their interest, especially before the state. 

When the judicial branch is devoid of independence, people have little or no 

trust, particularly when under the influence of village traditions, Confucianism, 

socialist culture and the impact of colonialism in present Vietnamese society. 

Vietnamese adhere to the culture of consensus, so that, when having a dispute, they 

usually find a compromise solution before taking it to the courts. The people usually 

say that a client between his attorney and courts is like a goose between two foxes, or 

the people will have a run-in with the courts [Vô phúc đáo tụng đình]. They believe 

that it is unlucky to bring a case to the courts because it can result in too many 

troubles. This can be explained by Vietnam’s shift to socialism from feudalism, its 

Confucian tradition and the influence of colonialism where prisons, police and court 

were brutal. These experiences are the basis on which people evaluate these socialist 
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state agencies. They do not have respect for the courts. Discussions by scholars 

support my argument. B. N. Son (2004) argues that the Confucian influence with the 

culture of consensus discourages people from bringing their cases to the courts.  P. 

D. Nghia (2005) examines the interplay between Confucianism, socialist law and the 

state ruled by law. Under these influences, judges still wait for instructions from the 

higher People’s Court. Some scholars (Dinh, 1985; Quy & Vien, 2008; H. T. Quynh, 

1996; Woodside, 1988, p. 154; Stephen B. Young, 1976, p. 1) confirm that there is a 

tradition of disrespect for laws and where ‘The laws of the emperor give way to the 

customs of the village’ (Phép vua thua lệ làng). Nicholson (2002, p. 202) argues that 

the Vietnamese have little trust in their court because they are under the influence of 

Confucianism and village life that respects moral virtues rather than laws. The 

villagers traditionally followed their own village elders and ‘the village association is 

a small court’ (hương đảng tiểu triều đình) (Woodside, 1988, p. 154). Over time, the 

village association included a Council of Elders (Hội đồng hào mục) who dealt with 

village business (Woodside, 1988, pp. 154-155). Furthermore, according to Stephen 

B. Young and Nguyen (1990, pp. 364-365), village culture provides some evidence 

of the undermining and defaming of imperial officials and order. For examples, 

‘Mandarins see litigation just as ants see fat’ (Quan thấy kiện như kiến thấy mỡ). 

‘Robbers by night are bandits, robbers by day are mandarins’ (Cướp đêm là giặc, 

cướp ngày là quan). ‘The Board of War, the Board of Finance, the Board of 

Punishment, all three boards connived to pinch and paw my daughter’s breasts’ (Bộ 

Binh, bộ Hộ, bộ Hình,/ba bộ đồng tình bóp vú con tôi)’. Deputy Tran Ngoc Duong 

(NA, 2006k) made a clear point that Confucianism and colonialism have made 

people look upon courts as unfriendly agencies. Nicholson (2002, p. 205) gives 

evidence of socialist influence when she argues that ‘Historically there are several 

examples of Party-directed, quasi-judicial decision-making which have resulted in 

lasting Vietnamese perceptions of courts as arbitrary and brutal’. 

Relating to the ineffectiveness of courts, litigants’ applications to the appeal 

court for a re-examination of their cases after their grievance is rejected by the initial 

court are becoming increasingly pervasive; many judgements cannot be implemented 

and decisions in many civil judgements are not consistent. Deputies worry about the 
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increasing number of applications for higher trial courts (NA, 2006i, 2006k, 2006n, 

2007e) and the lack of efficacy of many judgements (NA, 2009b, 2013a). There are 

in reality a number of misjudgements and miscarriages and almost all of these cases 

are discovered by the people and the media, not by the court system. This issue was 

raised by several deputies (NA, 2005b, 2005c, 2006i, 2006k, 2007e, 2009b, 2011a, 

2013a, 2013e). I agree with Sidel (2013), Uc (2005a) and deputy Nguyen Manh 

Cuong (NA, 2013e) when they identify the reasons leading to misjudgement and 

miscarriage of justice in court-related work by divulging the fact that many judges 

are corrupt, abused by criminals and have had their judgements interfered with by 

state officials. Court-related officials (policemen, prosecutors and judges) sometimes 

only pay attention to finding evidence of guilt and ignore evidence of innocence, 

using torture and force in extracting confessions. They are biased and unskilled in 

evaluating cases and evidence. In addition, I believe that another reason that leads to 

the low effectiveness of court-related work is that court-related officials are 

incompetent and unqualified with low moral standards, resulting in mistakes as well 

as legal violations and serious corruption. Scholars (T. V. Do, 2003; Doan, 2003; 

Nicholson & Low, 2013; Phat, 2004; N. V. Quyen, 2005; Uc, 2005a) and deputies 

(NA, 2005b, 2005c, 2006i, 2006k, 2007e, 2009b, 2011a, 2013a, 2013e) concurred 

about the incompetence of judges and the serious corruption in the court systems. 

One example is the operation of the Economic Court in Vietnam based on the study 

of Nicholson and Duong (2010), that reflects the above issues of the Vietnamese 

courts. They give evidence of a low rate of cases judged by this court and low rate of 

judgement enforcement because of ‘insufficient conditions to execute’ (presumably a 

reference to lack of funds or assets on the part of the judgment debtor) as the main 

reason’ (Nicholson & Duong, 2010, p. 37) and the delay from the enforcement 

agency under the management of the Ministry of Justice. This results from an 

agglomeration of ‘lack of reasoning’, of ‘transparency, and of ‘technical expertise’ 

(Nicholson & Duong, 2010, p. 44), and corruption (Nicholson, 2002; Nicholson & 

Low, 2013). Additionally, the low rate of economic cases is evaluated by different 

observers. The evaluations conclude that the issues are ones of under-resourcing and 

a lack of training from the opinions of the judges; time-consuming, ineffective 

execution of judgments, complicated procedures, lack of transparency, negative 
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impact on business reputation, and judges not qualified to resolve disputes in the 

views of court users; lack of competence and lack of transparency from the 

viewpoints of lawyers (Nicholson & Duong, 2010, pp. 44-48). 

Preventing corruption 

 The final aim of the 2001 constitutional reform is prevention of corruption by 

making the activities of state agencies transparent and creating an appropriate state 

mechanism. Although the Party and the state propagandise the prevention of 

corruption, in my view they fail in their commitment. To clarify my argument, I will 

examine rampant corruption and bribery in Vietnam, then four reasons leading to this 

predicament, including cultural influence, the lack of coordination and distribution of 

state power and state official responsibility, the avoidance of state agencies in 

preventing and resolving corruption, and the ineffectiveness of anti-corruption 

system. These factors make clear that under the influence of Vietnamese culture, the 

VCP, state agencies and officials are the main reasons leading to the failure of 

preventing corruption of the Party-State. 

Rampant corruption is a common subject of current Vietnam. The 

pervasiveness of corruption is corroborated by international and Vietnamese scholars 

(Abuza, 2001; Barrett, 1999; Chien, 2007; Gainsborough, 2010, 2013a; Hayton, 

2010; Salomon & Ket, 2010; Thayer, 2007; Uc, 2005b, 2007c; Vian, Brinkerhoff, 

Feeley, Salomon, & Vien, 2012; T. D. Vinh, 2007; T. Vu, 2014). Corruption is 

rampant on a daily basis, when engaging with state officials in areas such as health, 

education and business activities (Fforde, 2012), in the way that private enterprises 

use their personal relationship or money to influence state officials in moderating 

state interference (Gillespie, 2008), or in a new form of selling a position in a state 

agency (Hayton, 2010; Salomon & Ket, 2010; T. Vu, 2014), in high-ranking state 

officials (Thayer, 2007), among the CPV, governmental ministries and other state 

agencies (Kerkvliet, 2003), through family members and crony systems of high-

ranking Party-State officials (Gainsborough, 2013b; Hayton, 2010) and among 

judges (G. Chan, 2005; Gillespie, 2007a; Nicholson, 2001, 2002, 2007a; Nicholson 

& Low, 2013; Quinn, 2003; Sidel, 2013). In practice, many deputies and the people 
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are desperately worried about ubiquitous corruption in all aspects of Vietnamese 

society (Government, 2009b; Judicial Affairs Committee, 2010; NA, 2003a, 2003b, 

2004a, 2004b, 2004h, 2004j, 2004l, 2004m, 2005a, 2005d, 2005e, 2005f, 2006b, 

2006e, 2006f, 2006g, 2006m, 2006o, 2006p, 2007c, 2007h, 2007j, 2007m, 2009d, 

2010c, 2013e; SCNA, 2004; VFF, 2005, 2006, 2007a, 2008, 2009, 2012). For 

example, there is the case of corruption in the SOE Vietnam Shipping Lines 

(VINALINES) of Duong Chi Dung (a former chairman of the Vietnam Maritime 

Administration and the chairman of VINALINES) and his colleagues which involves 

high-ranking party members and state officials. In 2007, under the direction of Dung, 

VINALINES bought an old floating dock for the price of 9 billion US Dollars, 

causing a loss of approximately 17.26 million US Dollars to the state budget. Dung 

and his allies were given 1.666 million US Dollars as a kickback for this purchase 

(Tuoitre, 2013, December 16). On 17 May 2012, a warrant for arresting Dung was 

issued, but he was pre-advised about it; his brother, a deputy chief of Police Agency 

of Hai Phong City, some his brother’s colleagues and even a gangster, organised his 

escape to Cambodia. However, Dung was rearrested by an international warrant. At 

the Hanoi Court, Dung confirmed that the person who disclosed confidential 

information about his imminent arrest warrant was Pham Quy Ngo, a Vice-Minister 

of the Ministry of Police. Dung gave Ngo 510,000 US Dollars and two other high-

ranking police officers 30,000 US Dollars as bribery. Before this, Dung also bribed 

Ngo 20 billion VN Dongs for him to intervene in the change of investor in a project 

relating to the Saigon Port. Based on the information provided by Dung, the Hanoi 

People’s Procuracy initiated another procedure for a new case relating to the 

disclosure of confidential state information (D. Minh, 2014, January 9). However, 

after a month and 10 days, Pham Quy Ngo suddenly passed away and the case was 

discontinued (Quyet, 2014 February 19); the alleged high-ranking police officials 

were not investigated and prosecuted.  

In analysing the rationale underlying corruption, I believe that the first reason 

comes from Vietnamese culture. Under the influence of village culture and 

Confucianism, a number of Vietnamese people study hard with the desire of 

becoming state officials in order to have a long stable job and monetary perquisites. 
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They even bribe to get a job in state agencies and in return, corrupt the state position 

to gain perquisites to compensate for the money lost to get their jobs. This fact 

becomes more serious in modern society when people are greedy for materialism. 

My argument is underpinned by the views of several scholars. Dinh (1985, 1998) 

believes that Vietnamese village tradition separates the management of a commune 

in different classes. Anyone playing a crucial role in a village has more benefits and 

is respected, while villagers are disrespected, which has made people try to bribe 

officials to gain a state position, encouraging corruption. According to H. T. Quynh 

(1996), this tradition combines with the culture of Vietnamese people that pays 

respect to their community, family and clan with the result that nepotism is serious, 

because with one person in power, all their clan benefits. As K. V. Nguyen (1974, 

pp. 18-19) confirms, in the traditional society of Vietnam, ‘Passing the exams was 

much more than a scholarly success; the degree-holder left the ranks of the people to 

enter the mandarin ‘caste’ that he received many prerogatives and the respect of 

society’. In addition, K. V. Nguyen (1974, pp. 38-39) also notes that the combination 

of the rituals of Confucianism and social immobility created a social hierarchy in 

which people tried to earn a position in the hierarchal system, even bribing to get it. 

Buhmann (2003) also argues that the Party-State, under the influence of 

Confucianism, attempts to remedy the situation by emphasising morality and self-

discipline to all levels of civil servants in order to have good governance and reduce 

corruption. In practice, NA deputies do not have regard for cultural factors. Many 

deputies (NA, 2004h, 2004k, 2004m, 2006e) believe that Vietnam is moving to the 

socialist-oriented market economy, but in state management, they are still keeping 

the managerial mechanism of a centrally planned economy with the practice of 

asking and giving in all aspects of society, red tape and bureaucracy where state 

officials insist on the old perception that the state and state officials do not perform 

their duties to serve people, but to grant benefits to the people. Some deputies (NA, 

2006e, 2006f, 2006h, 2006o, 2007i) criticised the Party’s dossiers and the state 

reports as having accepted the existence of bribery in relation to power and state 

position, while authorities have not taken enough action to prevent it. In response to 

these interpellations, the two consecutive Ministers of the Ministry of Home Affairs, 

Do Quang Trung (NA, 2006h) and Tran Van Tuan (NA, 2007i) said that the public 
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perception of the use of bribery to gain power was true. However, since they were 

Ministers, they had not found any cases related to this problem. Deputy Le Van 

Cuong refuted their speeches when he argued that if someone used money as a bribe 

for a state position, they would not report this to the Ministers and he gave some 

examples of incompetent and corrupt officials who were promoted to high positions 

(NA, 2006f, 2007i). An example was a shocking confession of an NA Deputy of the 

Thirteenth NA, Chau Thi Thu Nga, who whilst being investigated for the crime of 

deceiving people to gain hundreds of billions of VN Dongs, confessed that she had 

paid a bribery of 1.5 million US Dollars to become a NA deputy. The police is 

investigating the case, but public perception to some degree believes the existence of 

corruption to ‘buy a state position’ (P. Thao, 2016, September 8).   

The second cause that leads state agencies to succumb to corruption, as noted 

before, is the failure of the Party-State to guarantee full democracy and freedom of 

speech and media, and to build a ‘rule of law’ state with a clear coordination and 

distribution of state power to make the activities of state agencies transparent and 

accountable. Preventing corruption is futile when the Party and the state emphasise 

democratic centralism in organising power in a country where Confucianism is still 

influential. Thus, the responsibility of the collective and individuals overlaps and 

blurs. The state cannot clarify individual responsibility, thus creating favourable 

conditions for state officials to deliberately violate legal documents and abuse their 

power to corrupt. This view is strongly supported by scholars, deputies and state 

agencies. Vian et al. (2012) blame the corruption on the overlap in rights and duties 

of state agencies, widespread nepotism, restrictions of freedom of speech and a weak 

public administrative system. Fforde (2013a, p. 393) calls Vietnam ‘a land without a 

King’ where Vietnam applies a single-party regime and the Party does not show its 

capacity to resolve corruption. T. Nguyen et al. (2010, p. 21) argue that in a single-

party regime, the NA is not independent from the Party’s influence and could not 

play a crucial role in curbing the abuses of power and corruption because there is the 

‘numerical dominance of Party deputies in the NA, which potentially limits diversity 

of views and scope for critical scrutiny by the NA’. According to Hayton (2010, p. 

104), the Party benefits from corruption when it is ‘a way of maintaining loyalty’ of 
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state officials and party members and ‘perhaps most crucially, corruption allows the 

system to bend rather than break’. T. Vu (2014, p. 37) believes that rents are an 

important reason because  

rents are now perhaps the strongest glue binding the elites together and keeping the 

merging middle class loyal. Rents create massive corruption that is gnawing at the 

regime’s legitimacy, but they give the regime resources to sustain economic growth 

and maintain its massive coercive apparatus. 

According to Barrett (1999, pp. 170-171), problems such as ‘the gap between 

ordinary people’s opinions and what can be expressed in public media, weak legal 

systems and parliamentary institutions, and the limits placed on representative 

institutions, are not merely theoretical problems but have a direct impact on everyday 

lives’ align with corruption. Many deputies (NA, 2005h, 2006o, 2009b, 2010c) and 

state agencies (Governmental Inspectorate, 2006; Judicial Affairs Committee, 2008, 

2010; NA, 2004d) looked at state officials’ faults and legal violations. Deputies 

Duong Trung Quoc and Nguyen Ngoc Tran (NA, 2004e) said that corruption came 

from the failure of state officials to carry out their duties. In addition, Quoc decried 

the lack of responsibility in state agencies when Vietnamese senior officials did not 

have a culture of resigning. They tried to protect their position in order to make 

money during their period in power. In response to these questions, the Prime 

Minister confessed that a percentage of state officials were corrupt. He admitted that 

the personnel work belonged to the central and provincial Party and he did not have 

the right to make decisions in relation to his cabinet members or the Chairman of the 

people’s province nor could he oust them. A specialised mechanism to prevent 

corruption, the Governmental Inspectorate (2006, 2012), stated that the state did not 

outline clearly the scope and authority of inspection, examination, audit and 

supervision, nor was there a mechanism to guarantee implementation of outcomes 

based on the evaluations and conclusions of the inspection, so that prevention of 

corruption is ineffective. In its struggle against the rapid increase of corruption, the 

state established the Corruption Preventing Body. However, deputies and one state 

agency believe that this body could not preclude the corruption of state officials 

because the legal system did not create an independent position for these state 

agencies (Judicial Affairs Committee, 2010; NA, 2009d, 2010c). As Deputy Le Van 
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Cuong pointed out, when the Chairman of the People’s Committee at provincial level 

was concurrently the Chairman of the Monitoring Board, there was bias, with the 

result that they were playing both the function of referee and footballer (NA, 2009d). 

The third reason for increasing corruption is the avoidance of prevention and 

resolution by the VCP and state agencies. The state and the Party have not strictly 

and forcefully spelled out the responsibility of leaders of state organs and the Party, 

and have not taken action early and forcefully to punish people who are corrupt. 

Even when corruption is disclosed, state agencies are slow to tackle the problem and 

provide a transparent outcome to the people. They avoid their responsibility in 

resolving corruption and pass these duties to other state agencies. Scholars N. H. 

Quang and Kerstin (2005) divulge the dissatisfaction of the people when the Party-

State renege on their commitment to crack down on corruption — where corrupt 

Party members and state officials received minor punishments. Many deputies and 

even state agencies (Government, 2009b; Governmental Inspectorate, 2006; Judicial 

Affairs Committee, 2008, 2010; NA, 2003a, 2003b, 2004a, 2004b, 2004h, 2004j, 

2004l, 2004m, 2005a, 2005d, 2005e, 2005f, 2005h, 2006b, 2006e, 2006g, 2006m, 

2006o, 2006p, 2007c, 2007h, 2007j, 2007m, 2009b, 2009d, 2010c, 2013e; SCNA, 

2004; VFF, 2005, 2006, 2007a, 2008, 2009, 2012) support my argument on the 

avoidance of preventing and resolving corruption and its results. Deputy Nguyen 

Minh Thuyet (NA, 2009b) gave some examples of the avoidance of finding and 

resolving corruption. Huynh Ngoc Sy abused his power and engaged in corrupt 

behaviour, and in so doing was responsible for a loss to the state of 1.2 billion VN 

Dongs. The court convicted and sentenced him to three years, while farmers were 

each given four years in prison for catching two ducks to eat. In another example, the 

Chairman of Vietnam Coal, Mill and Minerals infringed laws leading to a loss of 78 

billion VN Dongs to the state, by creating a favourable condition for business to 

smuggle and export at least 18 million tons of coal. The Party Inspection Committee 

disciplined him twice with a warning, the lightest punishment possible. Furthermore, 

he still retained his position, then he resigned and this was accepted. Deputies Tran 

Van Ket (NA, 2006e), Nguyen Van Luat (NA, 2013e) and the Judicial Affairs 

Committee (2010) argued that the conviction of corrupt officials was mainly 



209 

 

implemented for junior officials and that the punishment was light. Conclusions after 

inspecting and auditing showed the level of corruption differed from the first draft, 

creating a favourable foundation to give only minor punishments to those corrupted. 

Nguyen Van Luat emphasised that Party documents confirmed that senior officials 

who committed a crime had to be punished seriously. However, these punishments 

were not applied in practice (NA, 2013e). Many deputies (NA, 2010c) and the 

Judicial Affairs Committee (2010) believed that there were signs of avoiding 

punishing those who were corrupt through the provision of material compensation, in 

order to resolve matters involving corruption within their internal organisations.  

The final reason is the ineffectiveness of its prevention system when Party and 

state documents refer to the disease of corruption in Vietnam but the number of 

disclosed corruption cases are too few, and do not reflect the real levels of 

corruption. On paper, Party and state agencies promised to prevent corruption (CPC, 

2006; "Law No. 55/2005/QH11," 2005). In action, this did not occur, they did very 

little to address the problem. Deputies (NA, 2005b, 2006e, 2006h, 2006p, 2007j, 

2010c, 2013e) and even a state agency (Judicial Affairs Committee, 2010) argued 

that the state established a specialist system to prevent corruption through the Police, 

the Inspectorate, the People’s Procuracy and the People’s Court, even the Corruption 

Preventing Body; however, this system seems to work ineffectively with not many 

corruption cases found. The Governmental Inspectorate (2006, 2012), which has the 

right to inspect the operation of state agencies and SOEs to find corruption, blamed 

the increase of rampant corruption on the incompetence of inspectorate agencies. In 

general, the quality and results of the inspectorate depended very much on the 

control and directions of leaders of the same-level administrative agency, thus, the 

inspection became formalistic. Even when the state established the Corruption 

Preventing Body, according to NA deputies (NA, 2009d, 2010c) and the Judicial 

Affairs Committee (2010), the operation of the Centre for Corruption Prevention 

Monitoring Board did not work as expected, with many Monitor Boards in local 

governments operating ineffectively, and with lack of clarity, leading to people’s 

disappointment and scepticism. 
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Conclusion  

This chapter gives an insight into the 2001 Vietnamese constitutional reform which 

reflected the sensible reactions of the Party and the state to promote its political 

legitimacy under the domestic and international pressures requiring an effective, 

sufficient, and transparent state apparatus. The Party and the state borrowed some 

concepts from Western theory of constitutionalism such as ‘rule of law’ state with 

‘distribution of state power’, aiming to reinforce an effective state apparatus, prevent 

corruption, and guarantee the right to popular sovereignty of the people in the 

operations of the state, and to improve the quality of representative bodies. However, 

as discussed above, this constitutional reform introduced by the NA under the 

leadership of the VCP as a part of an ongoing negotiation with the people was to 

enable Party hegemony, not with an aim of liberalisation and democratisation. As a 

result, the reform had many limitations because it could not resolve the tensions 

between socialist principles and the new element of the Western theory of 

constitutionalism. The Party-State introduced the reform, but also tried to retain its 

hegemonic role in the state and society by adhering to socialist rules which 

contradicted Western theory of constitutionalism. In addition, representative bodies 

and state agencies, from central to local governments, did not perform their function 

and duties well, particularly under the influence of Vietnamese culture. This creates a 

puzzle, that the Party-State introduced the reform, supported it to some degree, and 

then mainly hindered this reform because of its wish for retaining Party hegemony. 

In addition, the 2001 constitutional reform was introduced in the Vietnamese context, 

where village culture, Confucianism, colonialism, and socialism still had an 

influence in the everyday life of the people and in the working manner of state 

officials. This culture disrespected the state law and courts, gave favour to the 

unification of state power, and built in the belief of it being state officials that could 

bring more private benefits, which put more obstacles on the implementation of the 

2001 constitutional reform. Playing different roles in this reform, the VCP, state 

agencies and officials, and Vietnamese culture brought a nascent constitutionalism to 

Vietnam. The result of this reform was modest, but it brought hope for a more 

democratic constitutionalism as articulated by intellectuals and NA deputies.  
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Chapter 6: Factors Supporting or Undermining the 

Transition of  the 2013 Vietnamese Constitutional 

Reform to Liberal Democratic Constitutionalism  

 

Introduction 

After the second constitutional reform in 2001, Vietnam achieved a degree of success 

in the economy and experienced positive changes in politics. However, the global 

financial and domestic economic crises in 2008 brought difficulties for Vietnam. The 

state focused on extensive rather than qualitative economic development with a high 

dependency on foreign direct investment leading to an economic imbalance 

(Government, 2012d, pp. 2-4; N. X. Thang, 2013, pp. 133-175). Ineffective state 

management evidenced by the financial loss of SOCs such as VINASHIN and 

VINALINES (Government, 2010b, 2012b, 2012c), the bankruptcy of hundreds of 

enterprises, a banking crisis, together with the burst of the land bubble created a 

negative impact on the economy (N. X. Thang, 2013; N. K. Tuan, 2013). 

Simultaneously, the Party and the state had to confront domestic and overseas 

Vietnamese dissidents protesting against Chinese investment in a bauxite project in 

the Central Highlands, and the increase of tensions relating to disputes with China in 

the South China Sea. The public disapproved of the way the Party and the state 

resolved maritime disputes with China and asked for more forceful and effective 

solutions
60

.  

Poor economic management and the serious flaws of SOCs with millions of US 

dollars lost (Government, 2010b, 2012b, 2012c) triggered tensions both inside and 

outside Party organisations and state agencies, and in particular amongst the public, 

after no one took responsibility or resigned as a result (London, 2014a; Malesky, 

                                                 
60

 Morris-Jung (2015) argues that the increase of dissidence by prominent intellectuals on the bauxite 

project and the dispute resolution of the state with China regarding the South China Sea expresses the 

domestic unrest in Vietnam and raises the question of the legitimacy of the Party.  
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2014b)
61

. These problems seriously threatened the political legitimacy of the VCP-

State. As a consequence of these events combining with the demands for human 

rights guarantees when Vietnam sought to negotiate economic treaties with many 

countries, the Party and the state needed to find a model that would maintain 

legitimacy, satisfy domestic and international audiences, and increase the 

effectiveness of state governance. This brought Vietnam to the third constitutional 

reform of 2013, resulting in sensible changes to the state apparatus, human rights, 

and the economy. 

This chapter provides the Vietnamese context leading to the crisis of the 

legitimacy of the Party-State and the response of the Party in changing its policies, 

leading to the emergence of the 2013 constitutional reform. This chapter also gives 

an overview of an uneven drafting process of the 2013 Constitution, which ignored 

the petition of civil activists and dissidents. It also reveals a puzzle of the 2013 

constitutional reform. Legally, there are the changes of the 2013 Constitution 

towards liberal democratic constitutionalism in which the ‘socialist rule of law state 

of, for, and by the people’ provides for the ‘control’ between different branches of 

state power; there is an increased emphasis on the market economy; and there is a 

guaranteeing of human rights. However, a practical evaluation of the 2013 

constitutional reform confirms that this reform gives little promise of success. The 

basis for an evaluation of the changes brought about as a result of the 2013 

constitutional reform implemented from 1 January 2014, is limited by the degree to 

which literature and discussions of the NA are available. In addition, the evaluation 

also includes feedback from mass and social media with vibrant information about 

current Vietnamese life. Vietnamese scholars whose publications are written in 

Vietnamese, NA deputies and state-run newspapers only touch on issues to the extent 

that they are not prevented by the Party, while international and Vietnamese scholars 

whose studies are written in English and bloggers also reflect on sensitive aspects in 

Vietnam.  
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 See Party members’ discussion in the Eleventh National Party Congress (VCP, 2011a), the anxiety 

of NA deputies (NA, 2010b, 2010f, 2010g, 2010i, 2010k, 2010l, 2010m, 2010o), and the worry and 

anger of citizens (VFF, 2010, 2012) about this loss. 
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This chapter also explains the reasons why the 2013 constitutional reform 

results in more limitations than successes and why the Party, state agencies and 

officials were the main factors that supported, and mainly hindered this reform. The 

reasons derive from the VCP-State when the VCP-State introduced the 2013 

constitutional reforms as a part of the ongoing negotiation with the people for the 

sakes of its hegemony, not for the liberalisation or democratisation of the country. As 

a result, even though changing the words, the 2013 constitutional reform bears some 

tensions between liberal democratic constitutionalism and socialist principles. That 

explains why the VCP-State made the reform, supported it to some degree, but 

mainly hindered it. For the limitation of resources, this Chapter does not examine the 

influence of political and legal culture on the development of liberal democratic 

constitutionalism in Vietnam. However, as analysed in Chapter 2, I agree with 

Nicholson (2008) and Webber (2004) that legal and political culture can operate 

interpretatively. The practice of implementation of the 2013 Constitution of the VCP 

and state agencies and officials can be explained through the inheritance of the 

influence of legal and political culture analysed in Chapter 3, 4, and 5 in which legal 

and political culture added more obstacles for the transition of the Vietnamese 

constitutions to liberal democratic constitutionalism. Therefore, in the 2013 

constitutional reform, legal and political culture is likely to place a brake on the 

changes rather supporting it.  

 

Circumstances behind the Party policy and the emergence 

of the 2013 constitutional reform 

This section looks at the context of the crisis of the political legitimacy leading to the 

emergence of the 2013 constitutional reform. Additionally, it provides the process of 

drafting, the aims and content of the 2013 Constitution based on the Party 

documents, the NA and their agencies’ documents associated with drafting and 

passing the Constitution. These documents are original and all translations from them 

are my own unless otherwise stated. In this section, I also deploy secondary literature 

to gain deeper understanding related to the emergence of the 2013 Constitution.  
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The context of the crisis of the political legitimacy of the Party-State 

and Party policies 

The process of drafting the 2013 Constitution should be examined in relation to 

the crisis of the political legitimacy of the Party-State to have a deeper understanding 

of this reform.  

The second constitutional reform in 2001 with some aims leaning towards some 

elements of liberal democratic constitutionalism provided a new mode of legitimation 

of the Party-State. Additionally, according to some scholars (Hiep, 2012; L. Holmes, 

2007; Thayer, 2010b), the socio-economic performance also gave the Party-State a 

good foundation to claim its political legitimacy. However, the implementation of the 

2001 constitutional reform could not provide a perfectly legitimate foundation for the 

Party-State when it had more limitations than positive points, as analysed in Chapter 5, 

while socio-economic performance only brought temporary legitimation and placed 

political legitimacy in crisis when the economy was in crisis (L. Holmes, 2007; S. 

White, 1986). As a result, the Party-State was in a crisis of political legitimacy under 

the economic and political crises, and international demands as shown below.    

Economically, the global financial crisis in 2007-2008 and its results had a 

negative impact on the Vietnamese economy (Hiep, 2012). The country’s gross 

domestic product growth rate dropped from 8.46 per cent in 2007 to 6.31 per cent, 5.32 

per cent, and 6.78 percent in 2008, 2009, and 2010 respectively (G. S. Office, 2010a). 

In addition, from 2005, Vietnam has experienced an increasing inflation rate. Between 

2005 and 2010, Vietnam’s Consumer Price Index grew by 64.32 per cent, and in 2007 

the inflation rate was 22.97 per cent (G. S. Office, 2010b, p. 553). This put a strain on 

people’s living standards. High inflation combined with worsening living standards 

and tightened monetary policy led thousands of Vietnamese businesses in bankruptcy. 

Most Vietnamese enterprises are small and medium-sized and labour-intensive 

(Griffin, 1998) and cannot afford tightened monetary policy.  In 2011, the number of 

small and medium-sized enterprises in bankruptcy in each province was about 40 per 

cent to 50 per cent of the total number of these kinds of enterprises in this area (T. 

Giang, 2011, November 9). Furthermore, in 2009, the volume of foreign direct 
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investment significantly decreased, with 70 per cent less than the previous year, while 

Vietnam also experienced a significant reduction in exportation (Vuving, 2010). The 

International Monetary Fund put Vietnam in a group having a high rate of external 

debt, that accounted for one-third of the country gross domestic product (Vuving, 

2010). Combined with the above economic problems, serious loss from state-owned 

corporations (SOCs) such as VINASHIN and VINALINES placed the domestic 

economy and finance in crisis. Economic crisis and the loss of SOCs also significantly 

threatened the Party legitimacy with the public (Hiep, 2012; Malesky, 2014b; B. N. 

Son, 2016b; B. N. Son & Nicholson, 2016; Thayer, 2010a). Officially, the Eleventh 

National Party Congress evaluated that in the 10 years from 2001 to 2010, there had 

been significant achievements in the economy, now situating Vietnam in the group of 

middle-income countries (VCP, 2011b). However, the economy had not developed 

steadily. After the global financial crisis, many shortcomings were revealed in the 

economy and state management. Economic development depended on extensive 

factors not based on quality (VCP, 2011b). 

Politically, since 2006, Vietnam’s pro-democracy activists and political groups 

have combined into a defined network demanding the state respect human rights, and 

freedom of the people to stablish their own political party, and this created new 

challenges for the VCP-State (Kerkvliet, 2015; Thayer, 2010a). There were increasing 

protests by intellectuals, activists, even by large number of the public related to 

corruption, the Party-State policies related to the project of exploiting bauxite in the 

Central Highland of the country (Morris-Jung, 2015; Thayer, 2010b; Vuving, 2010), 

and its approach to resolve the China sea conflict (Bui, 2013a), leading to a series of 

arrests and trials. As one academic states ‘Vietnam is clearly liberalizing but not fully 

democratizing’ and the VCP-State faced challenges on its legitimacy from dissidents 

(Thayer, 2010b, p. 207). 

In addition, poor economic management and resultant economic crisis and 

serious loss by SOCs, brought a significant threat to the credibility of the government 

and the legitimacy of the Party-State as no one took this as their responsibility (Hiep, 

2012). This resulted in increasing criticism inside the Party (Hiep, 2012; London, 

2014a, 2014b; Malesky, 2014b) and was recognised by the VCP in the Eleventh 
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National Party Congress in 2011 (VCP, 2011a). Economic crisis and serious loss by 

SOCs were believed to be the result of dysfunctional management by the Prime 

Minister, Nguyen Tan Dung, a Politburo member (Malesky, 2014b). At the CPC 

meeting in October 2012, General Secretary, Nguyen Phu Trong informed the 

meeting that the Politburo agreed that they would discipline a Politburo member 

(who was thought to be the Prime Minister, although no one was named) (London, 

2014a; Malesky, 2014b). Eventually, the Central Committee decided not to discipline 

him (London, 2014a; Malesky, 2014b), but to keep the Central Steering Committee 

for Anti-Corruption away from the Prime Minister’s control, placing it instead under 

the control of the Politburo, of which the General Secretary is the chair (Thayer, 

2014b)62. It also received the strong criticism of NA deputies (NA, 2010b, 2010f, 

2010g, 2010i, 2010k, 2010l, 2010m, 2010o), and anger of citizens (VFF, 2010, 2012) 

about this loss, leading to the first time there was a vote of confidence of NA deputies 

in high-ranking state officials (Hiep, 2012; Malesky, 2014a)63. These problems 

combined with corruption and incompetence of state officials in resolving people’s 

claims, particularly related to land issues led to huge numbers of mass groups going to 

central state agencies to perform their right of denunciation, brought more challenges 

to the political legitimacy of the Party-State (Hiep, 2012). In the five years from 2005 

to 2010, there were 3829 groups of people, in which 3503 groups had members 

numbering from five to fifty, while the remaining groups had more than 50 members 

(Nhung, 2011).  

Practically, the Party admitted that the legal system regulating the market 

economy suffered many drawbacks and was not strictly implemented (VCP, 2011b). 

The right to popular sovereignty was not fully applied. State orders were neglected. 

Corruption and waste were serious (VCP, 2011b). These problems were mainly 

caused by the weakness of the Party leadership (VCP, 2011b). According to the Party 

itself, state management was weak and the state apparatus was cumbersome and less 

than effective and could not resolve the pressing issues of the country (CPC, 2011; 
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 Thayer (2014b) considers this change as a series of actions in the anti-corruption campaign of the 

General Secretary.  
63

 Malesky (2014a) believes that the failure to discipline a Politburo member reflects the division in 

the Party elites and that the vote of confidence of the NA is permitted and forced by the General 

Secretary to measure the confidence of NA deputies on top echelons of the government, rather than 

the NA voluntarily seeking its power. 
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VCP, 2011b). The Party also acknowledged that the degradation in politics, ideology, 

and lifestyle in a numbers of state officials and Party members and the corruption, 

extravagance, negative and social disorder had not been prevented but developed 

complications; that the wide discrepancy between the rich and the poor, and the 

shortcomings in central and local state management increased the distrust of the people 

into the Party and the state (CPC, 2011). 

Internationally, Vietnam has strengthened relations with Western countries, the 

European Unions, the International Monetary Fund, the World Bank and the WTO (B. 

N. Son, 2016a). Particularly, in becoming a member of ASEAN and a signatory of the 

ASEAN Charter, the ASEAN’s Constitution, Vietnam had to follow the rule of law 

and protect human rights as significant principles of governances (Bui, 2014a). ‘As 

Vietnam has become integrated into regional and global economies, the Party-State has 

become conscious of the need to give more effective respect and protection to human 

rights’ (Bui, 2016b, p. 213).  

To resolve its crisis of legitimacy, the Party had to seek new form of legitimacy 

(Hiep, 2012). After analysing the circumstances, the Party amended its platform for 

Vietnam in a transitional period to socialism (VCP, 2011c). The Party placed 

emphasis on some new and salient terms such as direct democracy (VCP, 2011c), the 

check of state power, and a reassertion of the protection of human rights (VCP, 

2011b, 2011c). One Vietnamese scholar, T. N. Duong (2012c), says that this 

amendment in the 2011 Party Platform is important to prevent the abuse of state 

power. The Party directed the state to focus on building a strong, consistent, and 

healthy administrative system to enhance its effectiveness. It also asked the state to 

summarise and evaluate the form and quality of local governments in order to 

appropriately divide and distribute the rights, duties, and responsibilities of state 

agencies responsible for rural and urban local governments (VCP, 2011b). The NA 

continued to be the highest representative of the people, the supreme agency of state 

power. The Party still emphasised increasing full-time NA deputies and enhancing 

the quality of the NA’s work. It also asked the state to implement judicial reform in 

order to build a strong and transparent judicial system (CPC, 2011).   
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Within this context, the Party urged the state to research and revise the 1992 

Constitution (amended in 2001) (CPC, 2011). It can be seen that the search for the 

political legitimacy of the VCP-State clearly shows that the VCP-State introduced and 

acknowledged to some degree the elements of liberal democratic constitutionalism in 

Vietnamese constitutions as a part of ongoing negotiation with the public in order to 

preserve the hegemony of the Party. This ongoing negotiation was also expressed 

through the process of drafting the 2013 Constitution. 

Drafting the 2013 Constitution and the aims of the 2013 constitutional 

reform 

Drafting the 2013 Constitution 

To implement the Party resolution, on 4 August 2011 the NA established the CAC to 

revise the 1992 Constitution based on the recommendation of its Standing 

Committee. The CAC included senior members of Party organisations as well as 

political-societal organisations, a system of umbrella organisations of the Party-State, 

and senior state officials (SCNA, 2011b). Through a process of many discussions by 

the NA and the CAC and under the direction of the Party, the CAC on 2 January 

2013 released the draft amendment to the 1992 Constitution, and made it available 

for people’s comments until 31 March 2013. This draft retained the Party leadership; 

the socialist rule of law state; and the market economy under socialist orientation. 

However, it also followed Party policy adding a check to different branches of state 

power; looking at a new model for local governments and the court system; 

establishing some new state agencies; and emphasising the importance of the state in 

protecting human rights (N. Thao, 2013, January 2).  

Vietnamese scholar (B. N. Son, 2016b) suggests that the process of drafting 

2013 Constitution reflects global trend of constitutional-making in twenty-first 

century of ‘an intricate interplay between global sources and norms and local and 

national concerns’ (B. N. Son, 2016b, p. 931). International scholars believe that 

along with providing information about the constitutional changes, this process was 

deployed to create legitimacy for the Constitution and the VCP (Malesky, 2014b) 
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and was exploited by the Party-State to conclude that Vietnam is a socialist law-

governed state of, by and for the people (Thayer, 2014b). Some scholars (Bui, 2013a, 

2013b, 2014b, 2016a; Nicholson, 2016; B. N. Son, 2016b; B. N. Son & Nicholson, 

2016) illustrate the way that the VCP-State produces dialogue with the people in the 

2013 constitutional reform. This ongoing constitutional negotiation helps the VCP to 

retain its hegemony. In this negotiation, various voices of the public, scholars, retired 

senior Party-State members, NA deputies, and dissidents had been raised about the 

role of the VCP, the rule of law, and guaranteeing human rights Vietnam (Bui, 

2013a, 2014b, 2016a; N. T. Huong, 2012, 2016; Nicholson, 2016; B. N. Son, 2016b; 

B. N. Son & Nicholson, 2016). This constitutional process had attracted significant 

numbers of retired senior Party-State members, scholars, ordinary people and 

dissidents who recalled the values of the liberal constitutionalism of Ho Chi Minh in 

the first republican democratic constitution of 1946, in order to require the Party-

State to build a more liberal democratic constitution
64

. In addition, it ‘opened up a 

Pandora’s box of resistance and contestations over the established rules and norms, 

which specify the range of actions considered legitimate and set the standards and 

expectations that govern or control the behaviour of actors/ entities’ (Bui, 2014b, p. 

2). In detail, the draft of the 2013 Constitution was criticised by many domestic and 

overseas dissidents, especially those who called for the establishment of a real 

democratic regime and a rule of law state
65

. The first example of this criticism on 19 

January 2013 took the form of a seven-point petition and a new draft of the 

Constitution initiated by a group of 72 intellectuals (called ‘72 Petition) including 

high-ranking retired government officials, prominent professors, writers and civil 

activists on the blog Bauxite Vietnam (2013a). They mainly required the state to 

accept the constitutional power of the people; multi-party democracy; commitments 

of the state to human rights; private land ownership; the separation, checks and 

balances of state power, judicial independence and the establishment of a 

constitutional court; a neutral armed force; a referendum on the Constitution. On 4 

February 2013, 15 members representing the group submitted the petition to the 
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& Nicholson, 2016) that give full detail of the different voices of dissidents on the draft of the 2013 
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CAC (Bauxite Vietnam, 2013b)
66

. More criticism came from Let’s Draw up the 

Constitution’. This project was managed by well-known Vietnamese overseas and 

domestic public figures, who placed particular emphasis on the guarantee of human 

rights, free and equal universal suffrage, and competition in an election (Chau, Son, 

& Tuan, 2013a). On 29 March 2013, a representative of 35 Vietnamese non-

governmental organisations sent the CAC their demands, emphasising the 

constitutional power of the people, the guarantee of human rights without any 

restrictions and the establishment of the Constitutional Court (Chau, Son, & Tuan, 

2013b). On 13 November 2013, on the blog of Citizen Journalist, the Declaration of 

Bloc 8406, a civil activist group including domestic and overseas dissidents, also 

submitted similar requirements to ‘72 Petition’, asking the state to remove Marxism-

Leninism and not to include building a socialist country. Another group, Declaration 

of Free Citizens called for the establishment of a multi-party regime (Citizen 

Journalist, 2013, November 14).  

These intensive comments were criticised by Nguyen Phu Trong, General 

Secretary of the Party as ‘political, ideological and ethical deterioration’ (Brummitt, 

2013) while Nguyen Sinh Hung, Chairman of the NA, directly stated that the state 

would resolutely prevent anyone abusing the collection of people’s comments on the 

Amended Constitution to oppose the Party-State (Malesky, 2014b). According to 

Malesky (2014a), the outspoken criticism of those dissidents are undeniable 

challenges that the VCP has to resolve in collecting people’s comments on the 

Constitution, while N. T. Huong (2016) looks at them as a competition of different 

interests and ideas of prominent intellectuals and the Party-State. Bui (2014b) argues 

that the process of drafting the 2013 Constitution was a game of ‘old guards’ and 

‘new players’ where the Party reconfirmed its recognition of the Constitution as the 

legal institutionalisation of the Party policy while intellectuals and dissidents 

required more public voice in their national constitution based on democratic beliefs. 

To counter these oppositionist opinions, the Party-State used state-run media to 

reprimand dissident views and to propagandise the state draft of the 2013 
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Constitution. The Party directed the state to obtain opinions from citizens in a 

number of provinces. To do this, question sheets were handed out to each household 

who had to provide their responses to local governments. In addition, the NA advised 

that more than 28,000 conferences, workshops and seminars would be held. In total, 

the state obtained more than 26 million comments on this draft (CAC, 2013). To 

prevent constitutional debates and amendments which could move far from the 

Party’s orientation, the draft amendment was presented to the CPC and the Politburo 

many times before being released to the NA for discussion. This is called by Malesky 

(2014b, p. 35) a ‘top-down’ process. Although experiencing a ‘top-down’ process, 

Nicholson (2016) argues that the 2013 constitutional dialogue in Vietnam is more 

vibrant and diverse than the similar process in China because the Vietnam Party-

State accepted various voices in debating the draft of the 2013 constitutional reform. 

This, according to Nicholson (2016) and B. N. Son and Nicholson (2016) also 

confirms the weakness of the Party-State, and the partial loss of control of the 

constitutional debates. Bui (2014b, p. 5) believes that the process of revising the 

2013 Constitution is a ‘dialogical model’ of state and society in relation to, or in the 

balance between the social forces and the Party-State hegemony.  The Constitution 

was amended in 2013 at the Party’s behest and was passed by 97.59 per cent of the 

488 NA deputies, taking effect on 1 January 2014 with some new features. 

The aims and contents of the 2013 constitutional reform 

As part of this reform, along with the confirmation of the Party leadership over the 

state and society, the 2013 constitutional reform encompassed three aims in the move 

towards liberal democratic constitutionalism: to enhance the socialist rule of law 

state ‘of the people, by the people and for the people’; to continue to improve the 

mechanism of socialist-oriented market economy; and to better guarantee human 

rights, the basic rights and duties of citizens (CAC, 2012b; SCNA, 2011a). These 

aims are clearly expressed in the content of the 2013 Constitution.  
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To enhance the socialist rule of law state of ‘the people, by the people and 

for the people’ (CAC, 2012b; SCNA, 2011a) 

This aim of the 2013 Constitution is reflected in aspects of people’s sovereignty and 

direct democracy; a check between different branches of state power; the Party 

responsibility and operation of the NA, the judicial branch, and local government.  

If the 1992 Constitution only referred to the people’s sovereignty in its 

Preamble, the 2013 Constitution also emphasises this concept in Article 2. It is the 

first time the word ‘people’ is solemnly capitalised as ‘People’ (Art. 2, 

"Constitution," 2013), which indirectly expresses the respect by the state to the 

owners of state power, the People. Instead of enshrining that the people strictly 

implement the Constitution as in the 1992 Constitution, the 2013 Constitution 

makers copy the ideas of Western countries’ constitutions by asserting that the 

Vietnamese People ‘frame, implement and protect the Constitution’ (Preamble, 

"Constitution," 2013). In addition, in the 2013 Constitution, the People not only 

exercise state power through representative democracy as in the 1992 Constitution 

(Art. 6, "Constitution," 1992), but also through direct democracy. This occurs not 

only through representative bodies, the People also implement state power through 

‘other state agencies’ (Art. 6, "Constitution," 2013).  

The 2013 constitutional reform also expresses the great effort of Constitution 

makers in borrowing the concept of separation of state power by adding a new factor 

of ‘control’ between state agencies exercising power in the legislature, the executive, 

and the judiciary (Art. 2, "Constitution," 2013). It is the first time the Constitution 

has named the NA, the Government and the Court as legislature, executive, and 

judiciary respectively (Art. 69, 94, 102, "Constitution," 2013).  

If the 1992 Constitution only confirmed the leading role of the Communist 

Party and asked all Party organisations to operate within the framework of the 

Constitution and the law (Art. 4, "Constitution," 1992), the 2013 Constitution adds 

that members of the Party must also operate within this framework
67

. Moreover, the 
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Party ‘serves the People, submits to People’s supervision and is accountable to the 

People in its decisions’ (Art. 4, "Constitution," 2013). This content reflect ‘a rough 

consensus after long dlieberations within the Party-State about the role of the party 

and its responsibilities’ (Bui, 2016a, p. 225). 

The role and position of the NA in the 2013 Constitution involves some 

changes compared to the 1992 Constitution. In the 1992 Constitution, the NA is the 

only organ with constitutional and legislative powers (Art. 83, "Constitution," 1992). 

In the 2013 Constitution, the word ‘only’ is omitted to be in accordance with the 

right of the people in framing a constitution (Art. 69, "Constitution," 2013). There is 

also a slight change in the relationship between the NA and the government to 

enhance the practical rights of the NA in deciding significant issues of the country 

and the government’s proactiveness and flexibility in its executive function. First, in 

the 2013 Constitution the NA decides the country’s major goals, targets, policies, and 

tasks in socio-economic development (Art. 70, "Constitution," 2013), but does not 

decide the national socio-economic development plan as noted in the previous 

Constitution (Art. 84, "Constitution," 1992). Second, the 2013 Constitution enhances 

the rights of the NA in the state budget by the added rule to ‘decide on the safety 

limit of national debts, public debts, and government debts; to decide on planning of 

the State budget and allocation of the central State budget’ (Art. 70, "Constitution," 

2013). Third, in the 1992 Constitution the government had the right to take decisions 

about the adjustment of the boundaries of administrative units below the provincial 

level (Art. 112, "Constitution," 1992), but in the 2013 Constitution, this right belongs 

to the NA’s Standing Committee (Art. 74, "Constitution," 2013).   

The reform in state agencies also focuses on the judicial branch including 

measures such as reorganising the court structure, increasing the role of judges and 

juries in the trial procedure, the personnel work of courts, and finally adding more 

trial principles. The 1992 Constitution also only referred to the independence of the 

judges and the people’s juries in trial procedures and that they only obey the law 

(Art. 130, "Constitution," 1992) while the 2013 Constitution confirmed the 

independence of the judges and the juries in all process of adjudication, not only in a 

trial procedure at courts (Art. 103, "Constitution," 2013). As with the 1992 
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Constitution, the 2013 Constitution does not precisely explain this is the 

independence between judges and jurors; between judges, jurors and other state 

officials and Party members. However, the 2013 Constitution strictly prohibits any 

intervention of state agencies, organisations, and individuals into the adjudicattion of 

the judges and jurors (Art. 103, "Constitution," 2013). Third, based on the 1992 

Constitution and the 2002 Law on Organisation of the People’s Courts, the Country’s 

President could appoint, suspend, and dismiss judges of the Supreme People’s Court 

without asking for the NA’s approval (Art. 103, "Constitution," 1992), and other 

judges were assigned or dismissed from their duties by the Chief Justice of the 

Supreme People’s Court based on the proposals of the Justice Selection Commission, 

after having the unified discussion with the Standing Commission of correspondent 

local People’s Council (Art. 31, "Law No. 33/2002/QH10," 2002a). In the 2013 

Constitution, these rights belong to the NA and the Country’s President respectively 

(Art. 70, 88,  "Constitution," 2013). Finally, the 2013 Constitution places emphasis 

on guaranteeing the principle of litigation in trial (Art. 103, "Constitution," 2013). 

This principle aims to guarantee that those who participate in the proceedings are 

able to institute legal proceedings. 

Change also takes place in relation to local governments and the organisation 

of the People’s Council. The 2013 Constitution still retains the structure of local 

governments as in the 1992 Constitution by saying that the country includes three 

levels of province, district, and commune (Art. 110, "Constitution," 2013). However, 

the 2013 Constitution enshrines some new points to clarify the coordination, 

distribution and check of state power between central and local governments
68

. First, 

the chapter’s title of ‘People’s Council and People’s Committee’ in the 1992 

Constitution is changed to ‘Local Government’. Second, in the 1992 Constitution 

local governments included the People’s Council and the People’s Committee at all 

levels. In the 2013 Constitution, these agencies will be organised ‘consistent with the 

features of rural areas, cities, islands, and special administrative-economic units 

provided by the law’ (Art. 111, "Constitution," 2013). There will be administrative 
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units with both these agencies, and administrative units only with the People’s 

Committees. In addition, the 2013 Constitution gives local people the right to 

participate in deciding local issues by enshrining that all the work relating to the 

boundaries of administrative units ‘must be carried out with the consultation of the 

opinion of the local people’ (Art. 110, "Constitution," 2013).  

To continue to improve the mechanism of socialist-oriented market 

economy (CAC, 2012b; SCNA, 2011a) 

The 2013 amendments do not change much the economic features of the 

Constitution. The Constitution still enshrines the concept of the socialist-oriented 

market economy with multi-sectors, but it does not list these economic sectors (Art. 

51, "Constitution," 2013). In addition, to prevent the arbitrariness of state agencies 

and officials in acquisition, the 2013 Constitution adds new content that ‘The 

acquisition of land must be public, transparent and compensations must be provided 

in concordance to the law’ (Art. 54, "Constitution," 2013).  

To better guarantee human rights, the basic rights and duties of citizens 

(CAC, 2012b; SCNA, 2011a) 

In the 1992 Constitution, the content related to human rights and basic rights and 

duties of citizens was situated in Chapter 5 with title of ‘The basic rights and duties 

of citizens’. The 2013 Constitution embeds it in Chapter 2 with the title of ‘Human 

rights, basic rights and duties of citizens’. It also adds some new rights such as the 

right to determine nationality, to use mother language and select the language of 

exchange (Art. 42, "Constitution," 2013); and to live in a clean environment (Art. 43, 

"Constitution," 2013).  

In the past, human rights were embodied in citizens’ rights (Art. 50, "Constitution," 

1992). The 2013 Constitution clearly names human rights, and the state expresses its 

obligation to ‘acknowledge, respect, protect and guarantee human rights, and citizen 

rights’ (Art. 13, "Constitution," 2013). The state promises that these rights ‘shall only 

be restricted when prescribed by law in imperative circumstances’ (Art. 14, 
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"Constitution," 2013) . ‘Faced with sustained criticisms and contestation’ during 

constitutional drafting, the NA ‘seems to make some concessions’ (Bui, 2016b, p. 

220) by promising to recognise, respect and protect human rights. A Vietnamese 

scholar, N. H. Cuong (2013), argues that this declaration creates an elastic condition 

for limiting human rights in any case when reasons might be quite vague, and makes 

it easy to explain the abuse of state agencies. Notably, the constitutional draft did not 

define any state agency that had the right to limit human rights, therefore any state 

agency could establish a restraint on human rights.  

 

Evaluating the 2013 constitutional reform 

This section looks at the issue of the VCP-State legitimacy in the 2013 constitutional 

reform before moving to evaluate its advantages and limitations. Looking at the 

connection between the political legitimacy of the Party-State and the 2013 

constitutional reform, I argue that faced with new threats for its legitimacy from 

political, economic and international presures, the Party-State accepted the 2013 

constitutional reform as a part of ongoing negotiaiton with the people to retain Party 

hegemony. Therefore, it brings some tensions to the 2013 constitutional reform. This 

can be seen from the evaluation of both successes and limitations of this reform, 

which reveals more limitations than successes. While the NA has enacted some laws 

to stipulate the implementation of the Constitution, more time is needed to assess the 

effectiveness of constitutional implementation. As the 2013 Constitution has been in 

effect for just over three years, there is little literature and only limited NA debates 

and state documents which can be deployed to evaluate its implementation. My 

evaluation will be based on this limited data and a number of online newpapers or 

social media such as blogs. From those sources, I argue that the 2013 constitutional 

reforms have limited success. The reasons emerge from the VCP, state agencies and 

officials because the VCP-State made constitutional reform a part of the ongoing 

negotiation with the people to enable its hegemony, not for the liberalisation and 

democratisation of the country. So, they could not resolve the inherent internal 

tensions in the 2013 constitutional reform and mainly hindered it. 
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Political legitimacy of the Party-State in relation to the 

implementation of the 2013 constitutional reform 

As anaysed in the above section, economic and political issues (Bui, 2014b; B. N. 

Son, 2016b) threated the legitimacy of the VCP and the state. ‘The widening gap 

between constittutional rues and practices has put the Party-State in an increasingly 

awkward situation and mounted pressures for constittutional amendments’ (Bui, 

2013b, p. 52).  The VCP has acknowledged that it was deficient in using its own 

systems in each state agency and the ‘practice of of criticism and self-critism’ to 

‘curb rampant corruption and the proliferation of complaints from the public’ (Bui, 

2016b, pp. 211-212). As a result, the Party-State sought its new mode of legitimacy 

by introducing the 2013 constitutional reform as a part of the ongoing negotiation 

with the people to retain the Party hegemony. The 2013 constitutional reform was in 

part the Party-State’s response to domestic challenges and international 

requirements, not from its genuine wish to liberalise and democratise the country. As 

confirmed by Bui (2013b, p. 51), liberal constitutionalism was in a ‘primitive form’ 

in Vietnamese constitutitonal discourse but ‘The socialist ideological hegemony of 

the CPV is unlikely to give way to liberal constitutionalism easily in a near future. 

Rather, it has been and will be strengthening ranks and forces to counter such 

challenges to endure its monopoly of power’. This created tensions between ‘the 

continued monopoly of power by the CPV and ‘liberal constitutionalism’ (Bui, 

2013b, p. 52) and was shown in each aim of the 2013 constitutional reform. 

In the first aim of building a socialist rule of law state ‘of the people, by the 

people, for the people’, the 2013 constitutional reform undertaking was a part of the 

negotiation with the people of the Party-State to retain the Party monopoly. It led to 

two tensions in the content and implementaiton of this aims. The first tenstion relates 

to a ‘state of, by, and for the people’ – or the right of the people in framing the state 

and the constitution,  and in making significant decisions abou the country and the 

Party monopoly. The people are considered the owners of state power and now can 

excerise state power under the forms of direct democracy and of representative 

democry through representative bodies and other state agencies. Those rhetorical 
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words conflicted with the Party monopoly. Practically, the Party decided all 

significant issues related to state power and basic content of the Vietnamese 

constitution. It seems to be that it is the state of the Party rather than of the people. 

This tension created by the Party-State hindered the implementation of a state ‘of, by, 

and for the people’. In this aim, there is the second major tension between the 

‘powers of party leadership and the powers of the state, or between the traditional 

notion of unity of powers and separation of powers’ (Bui, 2016b, p. 212). Generally, 

the Party-State introduced the checks between branches of state power. However, in 

the detail, there is not much change compared to the 2001 constitutional reform. The 

2013 constitutional reform still retains the socialist principle of the unificaiton of 

state power; the Party is still the leading force of the state and society without any 

legal constraint on it (Bui, 2016a). The NA is still the supreme body of state power 

and performs the right to supervise of all other state agencies and does not bear any 

supervison from other branch of state power except obedience to the Party. The 

judicial system does not have the right to put its control on the legilature and 

executive. All of this state system is still under the tight grip of the VCP. For the aim 

of retaining Party hegemony, this tension is unresolvable. As a result, the Party-State 

introduced the reform, supported it to some degree, but also hindered it. 

In the second aim of the 2013 constitutional reform, the promise of 

guaranteeing and protecting human rights is stronger in comparison with the 1992 

constitutional reform. However, the tension between human rights and ‘what they 

mean within the party-state structure’ (Bui, 2016b, p. 213) still exists, as in the 1992 

constitutional reform. The human rights were enshrined in a way more promising for 

implementation due to the domestic demands and international pressures, when 

Vietnam wished to integrate deeply into the international community. However, the 

Party-State also had the worry that guaranteeing authentic human rights could invite 

threats that challenged Party hegemony. Consequently, for fear of losing Party 

hegemony, the Party-State accepted human rights as rhetorical words with the 

characteristics of window-dressing rather than genuinely guaranteeing them. 

In the third aim of ensuring the market economy, the 2013 constitutional 

reform actually does not change much compared to the 1992 constitutional reform. 
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This aim was emphasised on the 2013 constitutional reform when in practice, the 

public was angerd by seriously financal losses of the SOEs and critically questioned 

the role of the state economic sector in the national economy, which seriously 

challenged the Party-State legitimacy. To soften the public anger, the Party-State 

techinically and skillfully used the words in the 2013 Constitution to ignore the 

leading role of the state’s economic sector and give a stronger commitment to the 

development of the market economy. However, to retain the Party hegemony, the 

Party-State still placed the market economy under socialist orientation, maintaining 

the leading role of the state economy; and significantly, the property of the country 

belonging to the people’s with the right of state agencies to decice and allocate 

property. By retaining these socialist features in the market economy, the Party-State 

became the main factor that hindered the 2013 constitutional reform.  

In conclusion, the Party-State introduced the 2013 constitutional reform with 

some elements leanings towards liberal democratic constitutionalism as a part of the 

ongoing negotiation with the people to retain the Party hegemony. This shows clearly 

the failure of socialism to provide a theoretical foundation for organising state power 

in Vietnam. It also confirms that the Party-State is struggling in an attempt to retain 

its hegemony and the practical demands of the people for the values of liberal 

democratic constitutionalism. So the VCP-State cannot resolve these tensions. In 

addition, the Party-State is always vigilant in its approach to the implementation of 

the 2013 constitutitonal reform, such that this reform cannot go further than the 

socialist boundary established by the tight grip fo the Party leadership. This explains 

the reason why the Party-State failed to bring more success to this constitutional 

reform and becomes the factor that supported, but also mainly hindered this 

transition as examined below.  

The advantages of the 2013 constitutional reform 

Thereotically, the 2013 Constitution has some significant positive points. These are 

evident from two aspects: building the socialist rule of law ‘of the people, by the 

people, and for the people’ and enshrining human rights.  
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The socialist rule of law state ‘of the people, by the people, and for the 

people’ 

The 2013 constitutional reform, as with the two previous ones, confirms that all state 

power belongs to the people, but this principle is illustrated more clearly in the 2013 

Constitution. Popular sovereignty is enhanced and confirmed by the application of 

direct democracy (Art. 6, "Constitution," 2013) and the right of the people in framing 

the Constitution (Preamble, "Constitution," 2013). Theoretically the NA is not only a 

state agency which has the right to make the Constitution, but also one that can 

create an opportunity for the people to participate in constitution making. This occurs 

when the NA makes a Constitution through a referendum. Scholars D. X. Thao 

(2014) and B. N. Thanh (2014) agree that, when the constitution making right does 

not only belong to the NA, a referendum will create an opportunity for the popular 

voice to be reflected. Furthermore, in theory, the state increased the number of 

channels for people to supervise state agencies through supervision and criticism of 

the latter by societal and political organisations, particularly the VFF (Art. 9, 

"Constitution," 2013).  

For the first time, the Constitution names the state agencies carrying out 

legislative, executive, and judicial powers and accepts the checks between state 

agencies exercising these rights (Art. 69, 94, 102, "Constitution," 2013). This 

eliminates the controversial debate about which state agency really performs which 

function. This is considered an important principle in order for each state agency to 

effectively implement their functions and duties, and to prevent abuse of state power 

and corruption. Vietnamese scholars, N. S. Hung (2014) and Luu (2014), say that, for 

the first time, the Party-State accepts the check between different branches of state 

power, which forms a constitutional foundation for state agencies to check others. In 

addition, the principle of litigation in judicial procedure creates openness, 

transparency and equality between different parties involved in this process.  

The last achievement in organising the state rule of law is the naming of local 

governments, which gives a clear recognition to the division between central and 

local governments (Art. 111, "Constitution," 2013). Local government is considered 
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a unit independent from the central government. The decentralisation to local 

government is hoped to enhance the advantanges of each local government. In 

addition, the Constitution encourages grassroots democracy in local governments 

when local people have more voice in determining administrative units (Art. 110, 

"Constitution," 2013). 

Human rights  

The second accomplishment of the 2013 constitutional reform is the clarification of 

human rights. There is a positive change in the awareness of the Party-State about the 

role of human rights when the Constitution puts the chapter on human rights 

following the first chapter and does not simply equate human rights with citizen 

rights. The 2013 Constitution reflects the change from the 1992 Constitution where 

human rights were granted by the state to its people, to human rights which meet 

universal standards (Art. 13, "Constitution," 2013). Furthermore, the state 

acknowledges its duties in accordance with international standards, which are to 

respect, protect and guarantee human rights. Many Vietnamese scholars (N. D. 

Dung, 2015; Giao, 2014; N. S. Hung, 2014; Luu, 2014; Ly, 2014; H. V. Nghia, 2014; 

Phat, 2014) evaluate highly this positive feature of the 2013 Constitution that 

enshrines human rights based on universal standards. Recently, the NA has enacted 

the 2016 Law on Access to Information which gives the people the legal foundation 

to exercise their right of accessing information and confirms the responsibility of 

state agencies in providing information to people.  

As stated above, these achievements are analysed in relation to the theoretical 

stance of the Party-State in amending the Constitution rather than its implementation, 

as to date there is little practical evidence to confirm those points. To achieve a clear 

evaluation, I move now to explore the potential limitations in implementing this 

Constitution. 
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The limitations of the 2013 constitutional reform 

It can be seen that some changes have taken place as a result of the 2013 

constitutional reform as it relates to its three aims. Because the 2013 Constitution has 

been in effect for just over three years, the scholarship and NA discussions on it are 

limited. As a result, to clarify my argument I deploy the limited sources and news 

from newspapers and blogs which reflect various practical aspects of Vietnamese 

society. In a single-party regime, Vietnamese scholars whose studies are written in 

Vietnamese, NA deputies, and domestic newspapers to some degree give vital 

information relating to state management. However, as restrictions have been set up 

by the Party-State, these sources are not enough to provide a real insight into 

Vietnamese society, so international and Vietnamese scholars whose publications are 

written in English and Vietnamese bloggers add more genuine information to my 

study. As previously stated, I believe that the constitution makers, while trying to 

follow and learn from the experience of Western theory of the rule of law and 

constitutionalism, adopt a theoretical approach on paper rather than a practical one, 

particularly when the Constitution still confirms the principles of socialism such as 

democratic centralism and the hegemony of the Party. As a result, despite noticeable 

progress in theory, many practical limitations have been revealed in the 

implementation of its aims. These limitations disclose the fact that the VCP, state 

agencies and officials are the main players who constrain the 2013 constitutional 

reform which I address through an analysis of those features we noted above.  

To enhance the socialist rule of law state of ‘the people, by the people and 

for the people’ 

In this section, I analyse the state ‘of the people, by the people and for the people’ as 

well as ‘the socialist rule of law state’ with the checks of state power (Art. 2, 

"Constitution," 2013). Relating to ‘the state of, by and for the people’ (Art. 2, 

"Constitution," 2013), I first analyse this general slogan, then examine the role of the 

people in framing a constitution through a referendum. 
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The 2013 Constitution reasserts people’s sovereignty and democracy through a 

number of changes, creating a perception that the Constitution is made ‘of, for the 

people’ with the state controlled ‘by the people’ (Art. 2, "Constitution," 2013). 

However, these words can only be rhetorical when the state has not provided a clear 

legal framework and practical mechanisms to enable them. The Constitution 

acknowledges the tight grip of the Party on the state and society (Art. 4, 

"Constitution," 2013) but the NA does not have any law clarifying this leadership so 

as to prevent it from encroaching upon state power. In a circular argument, the Party 

is responsible to the people, but it also leading the state and society (the people) (Art. 

4, "Constitution," 2013). The state represents ‘for the people’, but is governing 

society (the people) under the leadership of the Party (Art. 2, 4, "Constitution," 

2013). The VFF represents ‘for the People’ and plays a relatively significant role in 

the elections, supervising the work of resolving claims and denunciations, and 

practising social supervision and criticism, but is under the control of the Party (Art. 

4, 9, "Constitution," 2013). In this circle, we do not see the role of people as the 

master of their country. I agree with Western-trained scholar Bui (2014b) that the 

way to enshrine the responsibility of the Party to the people means that the Party-

State has to accommodate the demands of societal groups and some pro-democratic 

deputies. However, in my view, this accommodation is a theoretical rather than a 

practical one. The people have a limited voice in the state’s work and are not 

respected by state agencies. This was exemplified in the recent protests against a 

local government, Hanoi, which was going to cut down 6700 trees (P. T. Le, 2015, 

April 1). The people were not informed early nor had an opportunity to attend any 

meetings to discuss or give opinions on the plan. Under pressure from civil society 

and the people, who were asking for the postponement of this plan, the Vice-

Chairman of the Hanoi People’s Committee said that the City did not need to ask the 

people before cutting the 6700 trees. Vietnamese newspapers found that the people 

had been given incorrect information about the replacement of the trees as identified 

by some lecturers who were rainforest experts. These lecturers were criticised in a 

document issued by their school’s head. The document noted that Hanoi police asked 

this university to punish them (Chung, 2015, March 27). Another example is the 

Fourteenth NA’s deputy election at the end of May 2016. In this election, notable is 
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the increase of self-nominated candidates
69

 who are civil activists, lawyers, 

businessmen and candidates coming from all different walks of life (BBC, 2016, 

February 25). State agencies distorted the views of some civil activists and lawyers 

to prevent them being involved in the election. State-controlled papers did not cover 

this incident, but some of them had articles criticising the trend of self-nomination in 

elections by social activists and lawyers
70

. In fact, almost all self-nominated 

candidates were removed from the election list through some rounds of negotiation 

by the provincial VFF. In Hanoi, there were 47 self-nominated candidates (V. Hai, 

2016, April 15). After the third round of negotiation, only two self-nominated 

candidates and 38 state-nominated candidates were in the election list (V. Hai, 2016, 

April 15). In the end, nationally, only two self-nominated candidates became NA 

deputies out of a total of 496 deputies (V. An, 2016, June 8).  

Analysing the role of the people in framing a constitution and referendum, we 

find that the NA has not only the right of constitution making, but also the right to 

decide to hold a referendum (Art. 70, "Constitution," 2013). However, it does not 

have an obligation to do this when making or changing the Constitution. Therefore, 

in single-party regime, the people’s opinions on significant issues of the Constitution 

can be listened to or not depending on the NA and the Party. The 2013 constitutional 

debate discussed above is one example of the Party and state ignoring the demands 

of dissidents. Some scholars (Bui, 2014b; Kerkvliet, 2015; Malesky, 2014b; Morris-

Jung, 2015) analyse public criticism and the response to dissidents by the VCP and 

the government on the constitutional amendment and conclude that they are 

condemned and even harassed by state agencies. Practically, only the NA’s Standing 

Committee, the country’s President, the government or at least one quarter of total 

deputies have the right to present a request to the NA to ask this body to conduct a 

referendum (Art. 14, "Law No. 96/2015/QH13," 2015). These authorities are under 

the leadership of the Party, and they will not ask the NA to organise a referendum if 
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 Based on the Report No 86/BC-HĐBCQG on 29 March 2016 of the National Election Council, 

there were 162 self-nominated candidates for the Fourteenth NA (Q. Minh, 2016, March 30). 
70

 They censured any idea which rejected the Party leadership in an election and supported a 

requirement for a free election under the influence of ‘peaceful evolution’; an anti-Party-State group 

was seen as representing ideological and moral degradation (T. A. Lam, 2016, March 29; T. Son, 

2016, June 20). 
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they do not get approval from the Party (Art. 4, "Constitution," 2013). The NA will 

not initiate a referendum if the Party does not agree. Even if the NA organises a 

referendum, it cannot escape from the tight grip of the Party. This is a current and 

traditional norm in Vietnamese politics. The people have little in the way of voice 

and no mechanism to initiate a referendum. If a law is enacted, it is likely to be a tool 

for the state to manage the people’s opinion rather than an effective device for people 

to successfully express their opinions. My argument is supported by NA discussions 

and illustrated by state documents. Discussing the draft Law on Referendum, some 

deputies worried about the disrespect of people power shown by the state when in 

this draft Law, the people did not have the right to express their desires to their 

representative bodies to hold a referendum. They did not have any right other than 

voting in a referendum (NA, 2015, pp. 11, 41). Drafters of this law skilfully tried to 

avoid pointing clearly to the leadership of the Party in this process. However, Deputy 

Nguyen Sy Cuong confirmed that deputies obviously acknowledged the 

comprehensive leadership of the Party in society, so that all issues which were put to 

a referendum had to be under the direction of the Party and the Law on Referendum 

had to clearly enshrine the Party leadership in this process (NA, 2015, p. 7).  

In saying that the state is ‘of the people’ (Art. 2, "Constitution," 2013), it is 

important to consider how the state handles the discrepancy between the direction of 

the Party and the different voices of civil society. In practical term, these different 

public voices can be suppressed by the state and they can be said to be committing a 

crime. Deputy Dong Huu Mao wondered whether the people, scholars and experts 

had the right to comment or analyse the issue which was put on a referendum, 

because these comments could oppose the state’s opinions and could be considered 

as the violation of the Law that propagandises the state (NA, 2015). When drafting 

the Law on Referendum, the Lawyers Association noted that this law had to express 

the Party’s opinions on enhancing democracy and popular sovereignty in building the 

socialist rule of law, and enhancing the political system under its leadership 

(Vietnam Law Association, 2015, p. 3). As a result, the 2015 Law on Referendum 

prevents any activities which violate national security, societal order and security, 

infringe state benefits or the legal benefits of state agencies, organisations and 
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individuals (Art. 13, "Law No. 96/2015/QH13," 2015). In addition, the Constitution 

says that ‘the State is of, by and for the people’ (Art. 2, "Constitution," 2013), but 

their representatives are concerned more for the existence of the Party than the 

people. Deputy Pham Van Tam justified this view by stating that complicated and 

sensitive issues such as democratic rights and freedoms which could be abused by 

enemies to depose the Party-State, needed to be controlled by the state. The state 

should exert control upon its people when they exercise their rights in a referendum 

to prevent any iniquities by opposition forces (NA, 2015). Some deputies who were 

members of the NA’s Standing Committee affirmed that there were some issues 

which could not be put to a referendum, such as issues relating to territorial integrity 

and the leadership of the Party (Vu, 2015, May 13), while deputy Ha Minh Hue 

believed that the people’s awareness level in general is low, and therefore, the state 

should be careful in organising or should indeed not organise a referendum. He 

worried that outside opposition will abuse the situation and persuade people to listen 

to them (C. Anh, 2015, June 4).  

To analyse the limitations of the checks between different branches of state 

power, I look at the socialist principle of democratic centralism, the supreme position 

of the NA, the lack of a check on the executive and administrative mechanism and 

the feeble role of the judiciary.  

First, in general, there is a movement towards liberal democratic 

constitutionalism where the 2013 Constitution establishes the controls between 

legislature, executive, and judiciary (Art. 2, "Constitution," 2013), but this change 

does not have too much meaning when the socialist rule of law is still subject to the 

concept of the unification of state power, denying the separation of state power (Art. 

2, "Constitution," 2013), and keeping the principle of democratic centralism (Art. 8, 

"Constitution," 2013) , which requires the concentration of state power in the hands 

of the Party. Whether state power is controlled is still a moot and elusive question. 

Although the Constitution enshrines the Party as accountable to the people and under 

the people’s supervision (Art. 4, "Constitution," 2013), the people have no 

mechanism to tighten the Party’s responsibilities when they do not have a voice in 

the its work and have a limited voice in the state’s work. In the context of 
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maintaining a one-party political system, it is challenging to implement the control of 

state power. Western-trained scholar Bui (2016b, p. 212) argues that ‘The 

Communist Party of Vietnam has been struggling to find a way to accept 

constitutional and legal constraints on its power while retaining the capability to deal 

with governance problems even as they are mounting’. The Party resolves this 

problem by accepting the coordination, distribution and controls of the legislature, 

executive and judiciary. However, from a practical point of view, Bui (2016b) doubts 

the genuine intention of the VCP in implementing the rule of law and the 

constitutional constraints on the Party. In practice, deputy Le Nam (NA, 2016f) 

asked the NA to enact a law on the operation of Party organisations. He said that the 

people desired the renewal of Party leadership and needed Party members and 

officials having enough rights and taking enough responsibility in a transparent 

manner based on the framework of the Constitution and laws. In a meeting in 

October 2016, the CPC criticised the practice of ‘self-evolution’ and ‘self-

transformation’ in Party members and state officials (Tuoitre, 2016, October 31). The 

Party members and state officials were seriously reprimanded as they were seen to be 

criticising and negating Marxism-Leninism and Ho Chi Minh’s thought and the 

principles of the organisation of the Party, particularly the principle of democratic 

centralism; supporting the ‘multi-party regime’; ‘requiring the separation of state 

powers and developing civil society; and negating the socialist-oriented market 

economy and the people’s ownership of the land’ (Tuoitre, 2016, October 31). This 

confirms that the VCP gives permission for the NA to enshrine the control of state 

power, but the Party actually does not accept this principle in reality, particularly if it 

challenges the hegemony of the VCP. 

Second, the 2013 Constitution preserves the supreme position of the NA which 

establishes and supervises other branches of state power, but which is inferior to the 

Party (Art. 4, 69, 70, "Constitution," 2013). In a similar vein, Vietnamese scholar 

Thong (2015) worries about the lack of supervision on the law-making activities of 

the NA. I disagree with Vietnamese scholar D. X. Thao (2014), when he argues that 

control on the NA occurs when the NA enacts the Constitution and laws based on the 

people’s opinions, the agreements of deputies, the opinions of state agencies. The 
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NA is the body drafting the Constitution and this process, in theory, should give the 

people an opportunity to participate, however, I argue that the NA is the only body 

which has the right to decide whether or not people can participate in this process 

(Art. 70, "Constitution," 2013). The NA is not under any supervision from other 

branches of state power but operates under the leadership of the Party (Art. 4, 69, 70, 

"Constitution," 2013), and therefore, the agreement of deputies or other state 

agencies in relation to an issue is the consolidation of the Party’s opinions named as 

the state’s opinions. The NA is inferior to the Party. Recent information (Hoa, 2016, 

March 3) about choosing and voting the highest positions confirms this. The highest 

echelons of central and local state agencies were decided by the Party before having 

a symbolic vote in the NA and the provincial People’s Councils. In this case, the 

NA’s duty is to legitimise the decision of the Party.  

It should be recalled that the issue of constitutional protection or constitutional 

review to protect the constitution from the violation of all state agencies, even the 

NA, the Government and the court, has been raised by scholars from the second 

constitutional reform in 2001 (Sidel, 2009b; B. N. Son, 2014b). As a response to the 

demands of scholars, in May 2005, the Board of Legislative Work of the NA’s 

Standing Committee organised a conference that discussed a mechanism to protect 

the constitution in Vietnam (Sidel, 2009b). Under the increasing voice from scholars 

and even high-ranking state officials (Sidel, 2009b), the Politburo issued a resolution 

on building and perfecting the Vietnamese legal system to the year of 2020 in which 

one of the duties of the NA was to ‘improve laws related to supreme supervision of 

the NA, and mechanism to protect the Constitution and the law’ (Section II, 1.3, 

Politburo, 2005). In 2006, in the Tenth National Party Congress, the VCP promised 

to ‘establish a system of constitutional adjudication of the actions of legislature, 

executive, and judiciary’ (VCP, 2006, p. 127). This provided a foundation for 

scholars discussing a mechanism of constitutional review that could put a restraint on 

the NA power through the evaluation of constitutionality of laws and decisions of the 

NA (Bui, 2013b, 2014b; N. T. Huong, 2016; Sidel, 2009b; B. N. Son, 2014b). This 

scholarly discussion accelerated during the process of drafting the 2013 Constitution 

(Bui, 2014b; N. T. Huong, 2016; B. N. Son, 2014b). In the January 2013 version, the 
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draft of the 2013 Constitution still proposed a new article, numbered 120 on the 

Constitutional Council, which could make recommendation to the NA, but there was 

no content related to a new mechanism of constitutional protection in the final 

version of the 2013 Constitution. This reflected the victory of the old principle of the 

unity of power of socialism over liberal democratic constitutionalism (Bui, 2014b). It 

means that the NA is a supreme regime under the leadership of the VCP and there 

still is no check on state power of the NA.  

By denying any check on the NA by other branches of state power, the 

Constitution again covertly confirmed the infallibility of the NA and created a 

loophole in the guaranteeing of the coordination, distribution and checks of state 

agencies. This unacceptable and recent practice provides examples of some serious 

errors by the NA in performing its function of law-making. The first example was the 

case of the Thirteenth NA which enacted the 2014 Law on Social Insurance on 20 

November 2014. This Law was supposed to take effect from 01 January 2016. 

However, on 26 and 27 March 2015, nearly ninety thousand workers of the PouYuen 

Enterprise in Ho Chi Minh City went on strike to prevent the inclusion of Article 60 

of this law. This was because Article 60 of this law enshrined that a worker can only 

get a lump-sum social insurance allowance when they are at retirement age
71

, even if 

they quit their job at an earlier age. The workers did not agree with this condition 

because they wished to get a lump-sum social insurance allowance once they left a 

job (Tuyet, 2015, March 28). Under pressure from thousands of workers all over the 

country, on 22 June 2015, based on a proposal of the Government, the NA enacted a 

resolution to postpone the application of Article 60 of the 2014 Law on Social 

Insurance. It is ironic when, before 22 June 2015, the Chairman of the NA’s Office 

confirmed in a meeting that workers highly agreed with the content of Article 60 of 
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 The 2014 Law of Social Insurance enshrines that ‘employees defined in Clause 1, Article 2 of this 

Law are entitled to a lump-sum social insurance allowance upon their request when falling in one of 

the following cases: a/ They have reached the retirement age specified in Clause 1, 2 or 4, Article 54 

of this Law but have paid social insurance premiums for under full 20 years, or the age specified in 

Clause 3, Article 54 of this Law but have paid social insurance premiums for under full 15 years and 

do not continue paying voluntary social insurance premiums; b/ They settle abroad; c/ They get a fatal 

disease, such as cancer, poliomyelitis, dropsy cirrhosis, leprosy, serious tuberculosis, or HIV infection 

progressing into AIDS, or other diseases as prescribed by the Ministry of Health’ (Art. 60, "Law No. 

58/2014/QH13," 2014). 
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this law (N. Le, 2015, July 17). In another case, on 27 November 2015, the 

Thirteenth NA promulgated the 2015 Penal Code, to take effect from 01 July 2016. 

However, two days before the proposed date of effect, the NA had to gather to vote 

to postpone the application of the 2015 Penal Code and to revise it because it had 90 

serious technical errors. These errors were first identified by the public and the 

authorised agencies, not by the NA (V. V. Thanh, 2016, June 29). The delay and the 

revision of the 2015 Penal Code led to the postponement of another three laws: the 

2015 Code of Criminal Procedure, the 2015 Law on Organisation of Criminal 

Investigation Agencies, and the 2015 Law on the Application of Custody and 

Temporary Detention (NA, 2016d). This shed light on the failure of the NA to 

expertly review the detail of legislation. 

The second point to be noted is that the executive is not controlled by the 

judiciary, while the control of the legislature on the executive together with its own 

self-control is weak. As a result, the story of cumbersome, overlapping, ineffective 

and irresponsible government agencies and ministries is still echoed by deputies. 

Deputies have focused on criticising cumbersome political systems overburdened by 

corruption, bureaucracy and serious state debts (NA, 2016f), the bigger payroll of the 

government and administrative system with their large number of vice-ministers 

(Phong, 2014, November 4; Nhu Quynh & Phong, 2014, November 7), and the 

increasing overlap in state agencies, reinforcing the lack of clear responsibility 

(Phong, 2014, November 4). They believed that the reasons for this was nepotism, 

bribery and the carelessness of the chairman (Phong, 2014, November 4). 

Responding to the question of a deputy about the fact that many provinces exceeded 

the number of vice chairmen in the provincial People’s Committee, the Minister of 

the Ministry of Justice said that it was the Party policy and rule, the state should not 

care whether or not it violated the law (NA, 2014b). Recently, deputy Dang Thuan 

Phong, the Vice Chairman of the Committee of Social Issues of the NA, said he 

believed that nepotism is a serious issue in the administrative system. Family, 

cousins or friends are appointed as senior officials in local governments, ministries 

and state agencies (Nguyen Quynh, 2016, July 25). Many deputies and the Chairman 

of the Judicial Affairs Committee of the NA asked the government and the Central 
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Inspectorate Committee and the Central Committee of Human Resource of the VCP 

to supervise ministers when at the twilight of their ministerial term, since ministers 

appoint numerous state officials (C. Hoang, 2016, July 11). NA deputies have the 

right to supervise ministers (Art. 70, 80, "Constitution," 2013), but they cannot do 

anything when ministers are under the direct management of the Party. For example, 

the Chairman of the Health Department of the Thanh Hoa province in his term of 

2011–2015 illegally recruited 3721 state officials; he also wrongly transferred, 

promoted some state officials and enacted some illegal documents which violated 

laws and rules of higher state agencies (L. Anh, 2016, August 9). There are a series 

of examples relating to nepotism and selling a position in state agencies based on a 

‘correct procedure’ which raise ire in the public.
72

 Here I give a case of the 

appointment of Vu Quang Hai, the son of Vu Huy Hoang, a Minister of the Ministry 

of Industry and Trade (MOIT) in the term of 2007–2016. After graduating, Hai was 

given the privilege of high-ranking positions in this Ministry, then as the director of a 

SOE, PVFI, and vice-director of a big SOE, SABECO, with those SOEs under the 

management of MOIT (L. Huong, 2016, July 20). The relevant people defended this 

by arguing that this appointment had followed the correct procedure (Hoai, 2016, 

June 15).  

In addition to these examples of nepotism and corruption, the recent story of 

the large number of dead fish that washed up in some provinces reflects the 

ineffective operation of central and local governments and a lack of checks between 
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 The first case is an eight-member family of the Party Secretary Board of the province of Ha Giang, 

a son of the Former Chairman of the People’s Committee of this province, keeps senior positions in 

this province. Answering the questions of a reporter, the Party Secretary Board of the province of Ha 

Giang said that those persons were appointed in a correct procedure (T. Hoang, 2016, September 17). 

Another case is the appointment of Trinh Xuan Thanh, the son of a former Vice Chairman of the 

Central Party Propaganda Committee, becoming the Vice-Chairman of the People’s Committee of the 

province of Hau Giang. In the period of 2007–2013, Thanh held all significant positions in a SOE, 

Petro Vietnam Construction of Petro Vietnam. Thanh managed the business irresponsibly, with many 

mistakes leading to the loss of 3298.27 billion VND (in the period 2011–2013). As a result, the Petro 

Vietnam dismissed Thanh from his position. Thanh was then given a high position in MOIT by Vu 

Huy Hoang, the Minister of MOIT. In 2015, MOIT asked the Hau Giang province to accept Thanh as 

Vice-Chairman of the People’s Committee. Thanh was introduced as having a good reputation, 

particular from MOIT, the Party Board of this Ministry and the CPC. Thanh was put forward as a 

candidate for NA deputy, receiving the highest support from local candidates. In Hau Giang, when 

Thanh used a state number plate for his private car, the newspaper covered this incident and a series of 

his mistakes were disclosed (M. Thu, 2016, September 9; VOV Reporters, 2016, July 22). 
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them. On 6 April 2016, the sudden death of fish in Vung Ang, a coastal area of 

central province Ha Tinh, spread to other provinces and resulted in a catastrophe 

amounting to nearly 100 tonnes of dead fish. While the local government remained 

mute and the Ministry of Natural Resource and Environment (MONRE) investigated 

the case, the people and media accused Formosa Ha Tinh Steel (FHS), a steel mill in 

Vung Ang, and a subsidiary of a Taiwan-based Corporation, of being the culprit, 

particularly when a diver found that an underground pipe system from FHS had 

discharged waste water directly into the sea. Vo Tuan Nhan, Vice-Minister of the 

MONRE said that this system was legal and had been routinely supervised (This was 

rejected by the Minister of MONRE some days later, who stated that the discharge 

was illegal). In practice, this system was not connected with any control systems of 

state agencies, so state agencies did not know what chemicals FHS discharged. One 

diver working for FHS died without any clear reason and many divers advised that 

they had not been well recently, when they worked in the sea at the time the FHS 

used chemicals to clean the pipe. On 27 April 2016, the Vice-Minister of MONRE 

made a statement that the Ministry had not yet seen a connection between the 

activities of the FHS and the situation of the fish deaths. Some months later, the 

government declared that Formosa was the culprit (P. Huong, 2016, June 30; Kinh, 

2016, June 30). Now, state agencies are facing the challenge of having to remove the 

chemical waste that the FHS had discharged, with the central Vietnam coast still not 

safe for fishing; moreover, thousands of fishermen lost their jobs. This story reflects 

the fact that state agencies, from central to local governments are too sluggish, 

passive and inefficient in response to environmental disaster.   

Finally, the Constitution recognises courts as the judiciary branch but courts do 

not have the right to maintain checks and balances on the NA and the Government 

(Art. 102, "Constitution," 2013). The judiciary is still a weak branch of state power 

and still under the leadership of the Party. This means that it is difficult to escape 

interference by state agencies and Party members. In the process of discussing the 

Draft of the 2014 Law on Organisation of the People’s Courts NA deputy Dang Thi 

Kim Chi (NA, 2014a) confirms this argument when she states that in any context 

local courts have to come under the supervision of the People’s Council and the 
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Party leadership. She argues that in their operations, judges and juries are normally 

interfered with by state agencies and officials, including the leaders of the court, 

judges of higher courts; litigants and those related to the case; and social pressure. 

This argument is supported by NA deputies and even state officials who gave their 

opinions in online newspapers. NA Deputy Huynh Ngoc Anh (NA, 2014a), who 

concurrently is a judge, and Vice-Chairman of the Supreme People’s Court, Nguyen 

Son (P. Thao, 2014, March 7), stated that because judges wanted to be reappointed 

after their tenure of five years, their decisions could be interfered with by different 

state officials. Some deputies (NA, 2014a) agree that the current process of 

appointing and reappointing judges is complicated and needs a lot of input from 

many state agencies and organisations, even the local Party organisation, which 

places more strain on the operations of the courts. The Vice Chairman of the 

Supreme People’s Court said, however, that this interference was difficult to confirm 

because it was made in secret (P. Thao, 2014, March 7).  

Looking at the legal basis, courts are adjudicating bodies of Vietnam, 

performing judicial power (Art. 102, "Constitution," 2013) that adjudicate criminal, 

civil, marriage and family, labour, economic, and administrative cases; and settle 

other matters prescribed by state regulations (Art. 2, "Law No. 62/2014/QH13," 

2014). The courts, as in all previous constitutions, do not have the right of 

constitutional review and cannot evaluate constitutional violations from any state 

agency. The independence of the court has to be examined in relation to the 

leadership of the VCP and other state agencies. When the VCP is still the leading 

force of the state and society (Art. 4, "Constitution," 2013), we cannot expect the 

independence of courts from the VCP. Courts ‘are responsible for the protection of 

justice, human rights, citizen’s rights, socialist regime, interests of the State and legal 

rights and interests of organisations and individuals’ (Art. 102, "Constitution," 2013; 

Art. 2, "Law No. 62/2014/QH13," 2014). It can be seen that courts have a duty to 

protect justice first, however, justice here is set up by the State under the leadership 

of the hegemonic VCP and it has to be negotiated and in harmony with VCP 

hegemony. Furthermore, protecting the socialist regime (the Party) and the interests 

of the State is still the most salient duty of the court and its position in this Article 
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after the protection of justice, human rights, and citizens’ right is only a skilful way 

of the constitutional law makers in using legal language that pretends to emphasise 

human rights. Moreover, as analyse in the previous Chapter, it is a fact that a Party 

department exists in all state agencies. This agency can influence the judges. 

Looking at the structure of the court, the 2013 Constitution enshrines that ‘The 

People’s Courts comprise the Supreme People’s Court and other courts established 

by law’ (Art. 102, "Constitution," 2013).  

‘The Chairman of the Supreme People’s Court is accountable to and reports to 

the NA and, when the NA is not in session, to the NA’s Standing Committee and the 

Country’s President. The lines of reporting of the chairman of other courts are 

provided by the law’ (Art. 105, "Constitution," 2013). This, on the one hand, 

confirms the dependence of the Chairman of the Supreme People’s Court on the NA, 

the Standing Committee, and the Country’s President. On the other hand, it raises a 

hope of a local court system that is not organised based on the administrative unit, 

which means to guarantee at least the physical independence of courts from local 

government (NA, 2014a). However, finally, in the 2014 Law on Organisation of the 

People’s Courts, the court system including the Supreme People’s Court, the High 

Level People’s Court, and local courts were organised at district and provincial levels 

(Art. 3, "Law No. 62/2014/QH13," 2014). That means local courts are still organised 

based on the administrative unit. In the past, The Supreme People’s Court included 

the Council of Judges and some specialised courts such as criminal court, civil court, 

economic court, labour court, administrative court (Art. 18, "Law No. 

33/2002/QH10," 2002a). In the new law, the Supreme People’s Court does not have 

those specialised courts (Art. 21, "Law No. 62/2014/QH13," 2014). Those courts 

now belong to the High-Level People’s Court (Art. 30, "Law No. 62/2014/QH13," 

2014), transferred from the Supreme People’s Court. The Chairman of the High-

Level People’s Court is appointed, removed from office and dismissed by the 

Chairman of the Supreme People’s Court and has responsibility to report the 

operation of this court to the Supreme People’s Court (Art. 35 "Law No. 

62/2014/QH13," 2014). The Chairman of the Provincial People’s Court is still 

accountable to the Provincial People’s Council and the Supreme People’s Court (Art. 



245 

 

42, "Law No. 62/2014/QH13," 2014) and the Chairman of the District People’s 

Court is accountable to the authorised People’s Council prescribed by the law and the 

higher Court, the Provincial People’s Court (Art. 47, "Law No. 62/2014/QH13," 

2014). Thus, can be seen the dependence of the local court on local government and 

the higher courts.  

In addition, one of the conditions for a Vietnamese citizen to be appointed as a 

judge is for them to be loyal to the Fatherland and the Constitution, have virtuous 

qualities, a firm political stance, courage and a resolve to safeguard justice, and be 

incorruptible and honest (Art. 67, "Law No. 62/2014/QH13," 2014). In these words, 

we do not precisely know what it means to be loyal to the Fatherland and the 

Constitution. However, we acknowledge that the Constitution enshrines the 

leadership of the VCP (Art. 4, "Constitution," 2013), and even the armed forces (the 

Defense and the Police) have also to be loyal to the Fatherland, to the VCP and the 

State (Art. 65, "Constitution," 2013). We cannot deny the duty of the courts to be 

loyal to the VCP. In addition, a study by a Western-trained Vietnamese scholar (Bui, 

2013a, pp. 91-93) reflects on the fact of ‘monopoly of patriotism’ set up by the VCP-

State and the demands of anti-China protesters for the freedom of patriotism. This 

provides an indirect answer that the duty of courts is to protect the Fatherland under 

the orientation and leadership of the Party. This combination means it should be 

understood that the courts have to be loyal to the VCP and expect its dependence on 

the VCP. Moreover, the condition of having a firm political stance is similar to the 

condition of a Party member who has a political characteristic (being ultimately loyal 

to the revolution aims of the VCP; to strictly obey the Party platform, polices, 

resolutions and direction of the VCP, regulations of the state) (Art. 2, "Party Statute," 

2011). Now, there is only the National Commission of Choosing and Supervising 

Judges to choose judges for all kind of courts. This Commission includes the judges 

of the Supreme People’s Court, a Vice-Chairman of the Supreme People’s Court; the 

Chairman of the Military’s Court, the Chairmen of the High-Level People’s Court, 

one representative for the leader of the Centre Committee of the VFF, one from the 

Country President’s Office, one from the Ministry of Justice, one from the Ministry 

of Defense, one from the Central Lawyers Association (Art. 70, "Law No. 
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62/2014/QH13," 2014). This confirms the potential influence of different state 

agencies and social-political organisations on the process of appointing, and 

supervising a judge.  

Along with the supervision of the NA (Art. 70, "Constitution," 2013), the 

Judicial Committee of the NA (Art. 71, "Law No. 57/2014/QH13," 2014), of 

representative bodies (Art. 113, 115, "Constitution," 2013), on the operation of 

courts, there is the control of the People’s Procuracy on the judicial activities of 

judges and juries (Art. 107, "Constitution," 2013) to guarantee that law is strictly 

obeyed and applied (Art. 4, "Law No. 63/2014/QH13," 2014) although this state 

agency also performs the function of state prosecution in criminal case (Art. 3, "Law 

No. 63/2014/QH13," 2014). This is in conflict when the People’s Procuracy 

represent state procuration in a criminal case, to prosecute a defendant, while the 

court adjudicates the case. From this relationship, the People’s Procuracy can place 

their influence on the operation of court. It can be seen that court system is trapped in 

complicated net and it promises the lack of judicial independence of judge in this 

network. Additionally, the condition for appointing a juror has some similar 

conditions to that of judges, such as ‘to be loyal to the Fatherland and the 

Constitution, have a virtuous character and firm political stance’ (Art. 85 "Law No. 

62/2014/QH13," 2014). The provincial or district People’s courts notifies its demand 

for juries in terms of number and structure of social strata to the same-level VFF, 

then the juries are chosen by the corresponding VFF and are decided by the 

corresponding People’s Council (Art. 86, "Law No. 62/2014/QH13," 2014). So, we 

can understand how other state agencies and the VCP can interfere in the work of the 

court, or of judges and jurors.  

An example of lack of judicial independence was the case of five policemen 

who tortured to death an alleged thief in Phu Yen, a Southern province. Those 

policemen were prosecuted but the result was lenient punishment as they were all 

placed on probation. The public not only believed that the punishment was too light, 

but also that the law did not prosecute one alleged criminal, who was the chief 

official of the local police station. This created outrage in society (T. Loc, 2014, 

April 14).  In this case, the chief judge of the City People’s Court of Tuy Hoa, Phu 
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Yen said that the judges and juries had been under pressure (he did not clarify 

pressure from whom) when making decisions because the police had lost so many 

officials. His speech indirectly revealed that the court system was under pressure, 

had to respond to such interference and could only prudently act within the 

parameters of that interference. Analysing the speech of the Tuy Hoa chief judge, 

some lawyers believe that —theoretically based on laws — nobody has the right to 

override judges’ decisions, but in fact, courts had to submit to interference because 

the judges’ reappointment process involved the participation of many people who 

could put a huge strain on their job. This was something which ordinary people could 

not know about because they did not have sufficient evidence (N. Cuong, 2014, April 

10). 

However, the public and even deputies do not want judges to have life tenure 

because they do not believe in all judges’ decisions and as a result act in defiance of 

judges (NA, 2014a). Some deputies (NA, 2014a) believe that there is a social mood 

of contempt for the courts. They worry that the judiciary has made many 

misjudgements and miscarriages of justice. There are also many incompetent judges 

with low moral standards, so the appointment of judges with life tenure could result 

in the creation of more faults and errors. As the distrust extends even to NA deputies, 

the 2014 Law on Organisation of the People’s Courts does not accept life tenure for 

judges. However, it enshrines the first term of office of judges as five year and judge 

can then be reappointed for a 10-year term (Art. 74, "Law No. 62/2014/QH13," 

2014). The distrust of NA deputies in the courts can be illustrated by an example. In 

2013, the State prosecuted Nguyen Duc Kien, a bank manager and some of his 

colleagues. The process and outcome of the case were evaluated taking into the 

account the different opinions of the public and the accused compared to the 

investigators, the prosecutors and the courts. The accused and Nguyen Duc Kien said 

that they were innocent but the courts did not agree. Lawyers, enterprises in banking 

and the public were not persuaded by the court’s decision which was believed to be 

in some way arbitrary. This case even raised the concern of deputies about the 

discrepancy between understanding and implementing the laws in Vietnam (NA, 

2014b).  
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Ensuring human rights and citizens’ rights  

The second aim of the 2013 constitutional reform involves ensuring human rights 

and citizens’ rights. In my opinion, the implementation of human rights and citizens’ 

rights is limited in practice because of a lack of direct implementation by state 

agencies; the state has insufficient laws to guarantee human rights, instead restricting 

these rights; and the state does not take responsibility for guaranteeing human rights. 

In another way, regarding the implementation of the Constitution in relation to 

human rights, I agree with Bui (2016b, p. 220) ‘there may be a large gap between 

written rules and actual implementation due to the apparent lack of a basis of respect 

for the rule of law’. And we should keep in mind that ‘so far in Vietnam, efforts to 

institutionalise a more effective and consistent legal-rational model of human rights 

have failed. Although the constitution was amended to refer specifically to human 

rights, prospects of a coherent and consistent human right regime are uncertain’ (Bui, 

2016b, p. 221).  

First, as in the 1992 Constitution, human rights in the 2013 Constitution do not 

have immediate effect, but have to wait for the laws of the NA and decrees of 

government to be implemented. Some civil and political rights such as freedoms of 

speech, assembly, demonstration, and association, and the right to vote in a 

referendum are enshrined in the Constitution (Art. 23, 29,  "Constitution," 2013) but 

some rights are ‘hung out’ without mechanisms for implementation. Recently, some 

laws relating to the civil rights of the people such as the Law on Association, and the 

Law on Demonstration, have been drafted. However, as there are so many different 

views, it is not clear if they will be passed in the near future or will need to wait for 

many years for the Party and the state’s approval, as has happened in the past (Kha, 

2016, October 25). If they are enacted, they are still the main tools of the state to 

govern the different voices of people and civil society under the leadership of the 

Party rather than a guarantee of human rights. For example, recently the government 

has been redrafting the Law on Association. However, the rights of citizens are still 

being violated by state agencies. Nguyen Hue Chi, a Vietnamese writer, said he 

wanted to travel abroad but he was prevented from doing so because he declared he 
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would not retain membership of the Vietnam Writers’ Association, a social 

organisation under the leadership of the Party, as he had, with 21 writers, established 

a free writers’ association which was independent from the state (Chi, 2015, May 

20). Deputy Truong Trong Nghia (NA, 2016e) was concerned about the enactment of 

the Law on Association and the Law on Demonstration. According to Nghia, the NA 

did list them in the program of drafting laws, but delayed finalising them many 

times. He argued that if the government did not draft these laws and the NA did not 

enact them, these state agencies had to take their punishments. In addition, he was 

dissatisfied with the discrepancy between human rights in the Constitution and laws, 

where the laws tended to restrict human rights. He asked the NA to supervise the 

work of drafting laws, when this procedure takes place mainly in the executive 

branch, where there exist provincial benefits for executive and administrative 

management creating bureacratic procedures for state officials to corrupt and disturb 

people and enterprises.  

Second, the state is devoid of any effective legal mechanisms for human rights 

protections which preclude people from being defended by an independent specialist 

agency. The state does not carry out its responsibilities if it does not comply with its 

commitments. Vietnamese scholars Phat (2014) and Giao and Tam (2015) express 

their dissatisfaction that Vietnam does not have a national committee to protect 

human rights. Phat (2014) argues that courts cannot use the Constitution as a legal 

foundation to judge any legal or constitutional violations because the Constitution 

does not have direct effectiveness. L. M. Tuan and Tu (2015) criticise this flaw of the 

2013 Constitution and argue that it is illogical when the courts are the judiciary but 

are not given the right to protect human rights or the Constitution, while the 

legislature, the NA, was granted the right to protect the Constitution. In the process 

of drafting the Constitution, many deputies and scholars asked for the establishment 

of a mechanism to protect the Constitution (N. T. Huong, 2016). They went further 

in the draft by requiring the Constitutional Court to review all constitutional 

violations. The Legislative Studies Institute (2013) proposed a mechanism to protect 

the Constitution such as the Constitutional Court. However, this suggestion was 

disallowed by conservative members. Eventually, the Party and the state did not 
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accept the establishment of any specialist mechanism to protect the Constitution and 

prevent the violations of constitutional rights.  

Third, the Constitution confirms that ‘human rights and citizens’ rights shall 

only be restricted when stipulated by law for reasons of national defense, national 

security, social order and security, social morality and community wellbeing’ (Art. 

14, "Constitution," 2013). However, there is no law or resolution of the NA or its 

Standing Committee explaining this content and courts do not have the right to 

interpret the Constitution or laws. The meaning of ‘national security, social order and 

security, social morality and community wellbeing’ (Art. 14, "Constitution," 2013) is 

vague, dependent on the subjective explanation of state agencies in each specific case 

and will preclude any activities which can damage the Party’s and the state’s 

benefits. One Vietnamese scholar, N. D. N. D. Dung (2015), criticises this vague 

point of the Constitution. No one can prevent the state from using an interpretation of 

the content to violate human rights. The state will persecute anyone damaging the 

influence and reputation of the Party. In practice, to implement the new Constitution, 

the 2015 Penal Code
73

 has been enacted. However, this law still retains content that 

can violate the constitutional rights of the people. The Penal Code reflects the 

current thinking of the Party and the state, in particular protecting the socialist 

regime (Art. 1, "Code No. 100/2015/QH13," 2015) before the protection of human 

and citizen rights. In addition, the 2015 Penal Code allows prosecution of people 

who are accused of committing a ‘crime abusing democratic freedoms to infringe 

upon the interests of the state and the rights, legitimate interests of organisations and 

citizens’(Art. 331, "Code No. 100/2015/QH13," 2015). This gives state agencies the 

right to punish anyone who dissents from the views of the Party and the state. In 

addition, the 2013 Constitution still specifies as the task of the People’s Court and 

the People’s Procuracy the protection of the socialist regime and the interests of the 

state along with the protection of justice, human rights, and citizen rights (Art. 102, 

107,  "Constitution," 2013).  

                                                 
73

 Because of having made many mistakes, this law has been postponed by the NA (V. V. Thanh, 

2016, June 29) and there has been revision of some articles by the 2017 Law on Amending Some 

Articles of the 2015 Penal Code on 20 June 2017, which will take effect on 1 January 2018. However, 

the content of the 2015 Penal Code discussed in this thesis does not change. 
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Finally, the 2013 Constitution continues to echo rules related to some civil 

rights such as the right to freedom to travel and reside in the country and travel 

overseas; the right to freedom of religion, of the press, to freedom of information, 

association, assembly, and demonstration which will be regulated by ‘legal 

documents’, not by the law as are other rights (Art. 23 and 25, "Constitution," 2013). 

These rules blur the state’s responsibility in guaranteeing rights. N. L. Giang (2015, 

p. 39) blames the delay of enacting a law to guarantee the right to demonstration of 

the people on the recognition by state officials that a demonstration means a mass 

gathering, which is anti-government and disturbs public order, while Tung (2015) 

argues that there is a lack of a mechanism to protect the freedom of association of the 

people. He argues that the legal system that regulates this right of the people is more 

concerned with the interests of state agencies rather than with the freedom of the 

people. There is inequality between different associations. It is not possible to define 

which state agencies will take responsibility if these rights are not regulated by laws. 

In addition, the existence of legal documents can create favourable conditions for 

state agencies to govern these rights in favour of the safety of the Party and the state.  

There are violations of constitutional human rights from state agencies ignoring 

human rights regulations or suppressing dissidents. There is a discrepancy between 

NA deputies and state-run media, and scholars whose publications are written in 

English and Vietnamese bloggers in the resonance of this issue. NA deputies focus 

on the shortcomings and lack of support for human rights in the legal system when 

considering human rights violations, while international scholars and Vietnamese 

bloggers look at the practical violation. The analysis of Morris-Jung (2015) concerns 

the petition movement in Vietnam which challenges the hegemony of the Party with 

a requirement for genuine democracy by pro-democratic activists. To suppress 

dissidents, the Party chooses propaganda campaigns through the state-based media, 

and coercive and violent methods. NA deputies Tran Van Do (NA, 2014b) and Tran 

Hoang Ngan (NA, 2016e) claimed that even though the 2013 Constitution took effect 

from the first day of January 2014, Vietnam still has the NA’s Standing Committee’s 

resolutions and governmental decrees which restrict human rights, violating the 

Constitution. An example relating to the fish deaths catastrophe outlined above 
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reveals the differences in discussing human rights violations in Vietnam. On 1 and 8 

May 2016, many civil activists, journalists and citizens demonstrated peacefully in 

cities, including Hanoi and Ho Chi Minh City (Citizen Journalist, 2016, May 2, 

2016, May 9). Demonstrators expressed their desire to live in a clean environment 

with a transparent system that provides clear information, in this case about the 

reasons leading to the unexpected fish deaths. The government in these cities, 

particularly in Ho Chi Minh City, used police and bullies to prevent the 

demonstrations and suppress the demonstrators (M. T. An, 2016). While the 

incidents were ignored in all the state-run mass media, these peaceful demonstrations 

of thousands of citizens (including children, civil activists, and journalists) were 

posted on social media such as the blogs of Citizen Journalist (Citizen Journalist, 

2016, May 2, 2016, May 9), and Bauxite Vietnam (M. T. An, 2016). Demonstrators 

intended to organise another demonstration on 14 May 2016, however, many 

Facebook users said that they could not log onto Facebook because state agencies 

had blocked it to prevent the dissemination of any information about a new 

demonstration. In the afternoon of 14 May 2016, many state-run media outlets 

advised that Ho Chi Minh City police had stated that these demonstrations were 

encouraged by Viet Tan, an overseas anti-Party-State group which tried to create 

political turmoil to destroy the NA and the People’s Council elections taking place 

some days later (Tuong, 2016, May 14).  

Guaranteeing the market economy  

The last aim of the 2013 Constitution is to guarantee the market economy. In this 

section, I look at the issues of the market economy and the people’s ownership of the 

land.  

First, since the 1992 constitutional reform the Party and the state have followed 

the market economy with a socialist orientation (Art. 15, "Constitution," 1992). The 

2013 constitutional reform does not change this much and there are still some 

limitations (Art. 51,  "Constitution," 2013). The state does not confirm the leading 

role of the state’s economic sector in the economy, but it still enshrines the state 

economy as playing a leading role in the socialist-oriented market economy (Art. 51,  
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"Constitution," 2013). The state economy is not clearly defined, but SOEs are an 

important part of this economy. The Party and the state have tried to avoid clarifying 

the leading role of the SOEs because of public anxiety about serious loss and 

corruption scandals in these enterprises. However, acknowledging the leading role of 

the state economy, the state still affirms the leading role of the state economic sector. 

As a result, it has created a legal system with rules which do not ensure genuine 

fairness and equality between state-owned and private enterprises in relation to 

access to natural, financial, and human resources, investment opportunities, and 

information. Recently, in an economic forum, the Chairman of the Institute of 

Central Economic Management Research, Nguyen Dinh Cung, said that private 

enterprises had to shoulder many kinds of fees and submit to state regulations. He 

argued that the management and awareness of the state in relation to SOEs has 

remained unchanged, and state agencies do not want to create an enabling 

environment for the market and private enterprises. Economist Vo Dai Luoc said that 

SOEs could not reform while the Constitution still confirmed the leading role of the 

state economy. He said that reliance on this perception could not create the needed 

environment for reform of the economy (T. Giang, 2015, September 6). For example, 

recently, abusing its hegemonic position in the market, Vietnam Electricity (EVN), 

an SOE, asked the state agency to increase the electricity price again (D. An, 2015, 

February 12). Nguyen Dinh Cung, the Director of the Central Institute for Economic 

Management, commented that it was illegitimate the way the MOIT protected EVN 

and proposed increasing electricity prices to offset their loss. Cung argued that 

instead of protecting the consumers, the Ministry forced the people to bear the 

hegemony of EVN, and required the guarantee of competition for the electricity 

market (D. An, 2015, February 12). Pham Duy Nghia, an economic researcher, said 

that it has been nearly 10 years since Vietnam had joined the WTO, however, it has 

not made any major changes in its economic mechanism. Economic development 

still depends on its advantages of low labour and low environmental costs.  An 

‘openness policy’ helps foreign capitalism develop and acquire Vietnamese national 

resources, and destroys the opportunities for domestic capitalism (Khue, 2016, April 

20). An economic specialist, Pham Chi Lan, said that Vietnam is giving first priority 

to the SOEs, the second to foreign direct investment and the last to private 



254 

 

enterprises (T. An, 2016, April 16). One example relates to the priority for SOEs and 

involves the case of the Ninh Binh Nitrogenous Fertilizer Limited Company. Since 

commencement of operations until at the end of June 2016, this SOE lost nearly 2700 

billion Vietnam Dongs, and its debt until the end of 2015 was approximately 8300 

billion Vietnam Dongs. This company has been carrying a loss since it first 

commenced operations in 2012. Therefore, the Ninh Binh People’s Committee 

requested the Prime Minister to give capital and tax relief to this company in order to 

save it (B. Duong, 2016, September 14).  

In addition to the problem of SOEs is the issue of cronyism in business. Even 

while the environmental shock from FHS is still apparent, a private company Ton 

Hoa Sen (THS) is going to build a similar steel mill Hoa Sen-Ca Na in a coastal 

province, Ninh Thuan. Le Phuoc Vu, the director of THS confirmed that THS had 18 

per cent of total investment capital needed and were going to use the cheap 

technology of China to earn profits. Because Ninh Thuan is a drought-prone 

province, THS would use sea water for the steel mill due to a lack of water to 

manufacture (Nghi, 2016, September 6). The public and specialists worry about the 

many environmental issues of this project, given the province cannot provide enough 

fresh water for local residents, while sea water is expensive for manufacturing. 

Particularly, there is concern that environmental disasters could happen as with FHS 

because THS uses the same consultants and technology from China as FHS (H. Le, 

2016, September 6; Nhan & Phuong, 2016, September 12). In addition, the public 

raised questions about the many privileges which the local government promised to 

give THS. They questioned the connection, behind closed doors, between big 

enterprises and those state agencies that can decide policies. Crony capitalism is a 

serious disease in Vietnam today (Dong, 2016, September 15) and there was concern 

when this project had not been developed using normal processes and was quickly 

accepted by MOIT (N. An, 2016, September 13). The blog of Citizen Journalist 

(Observer, 2016, September 14) was also curious about the transparency of this 

project and the relationship between the Minister of MOIT Tran Anh Tuan and Le 

Phuoc Vu when a series of events involving THS with its partners usually included 

the Minister of MOIT. The blog of Citizen Journalist revealed that these people have 
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a close relationship with Tuan’s wife being a sister of Vu’s wife, and they see 

cronyism in this relationship. 

Second, the Constitution continues to affirm that land ownership belongs 

entirely to the people as represented by the state, which gives the state the right to 

decide all issues relating to land (Art. 53,  54, "Constitution," 2013). This shows that 

the Party and the state will not abandon the most important means of production in 

an agricultural country to give economic control to the people. The state represents 

people’s ownership but compromises its responsibility to protect it for the people. 

Many state officials abuse their rights and in doing so, violate the land rights of 

citizens.  

 

Conclusion 

In conclusion, this chapter shows the puzzle of the 2013 constitutional reform. 

Legally, Vietnam has made some movement towards liberal democratic 

constitutionalism with the control of state power, the market economy under socialist 

orientation and enhancement of human rights in the 2013 Constitution. However, the 

2013 constitutional reform was introduced by the Party-State as a part of ongoing 

negotiation with the people to retain the Party hegemony, when the political 

legitimacy of the Party-state was in crisis. As a result, the 2013 constitutional reform 

reveals the intertwining and contradiction between communist ideology and Western 

theory of liberal democratic constitutionalism. This results in many limitations in 

implementation. The Constitution confirms the state ‘of the people, for the people, 

and by the people’, but enshrines the forceful leading role of the Party upon the state 

and society. It acknowledges the control of state power, but retains Party hegemony, 

the unification of state power, and the supreme NA. Human rights are in harmony 

with international standards in theory, but the state does not provide an effective 

mechanism to apply and protect these rights from state agencies’ violations. 

Notwithstanding the importance placed on the market economy, the state continues 

to acknowledge the leading role of the state economy and the people’s ownership of 
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significant property of society. Because of this constitutional complexity, Vietnam’s 

aims toward liberal democratic constitutionalism are not easy to achieve — this 

transition is seen to be heavily influenced by the Party-State, and state officials in 

leading and managing society. This is because the Party-State introduced the 2013 

constitutional reform with some elements of liberal democratic constitutionalism as a 

part of the ongoing negotiation with the people to retain the Party hegemony, not for 

liberalising or democratising politics. This chapter does not refer to the influence of 

legal and political culture because of the limitation of resources. However, in 

connection with Chapter 4 and Chapter 5, I agree with Nicholson (2008) and Webber 

(2004) that culture can operate interpretatively. This is deployed to explain the 

actions of the VCP and state agencies and officials in the Vietnamese context, which 

are the main factors that hinder the 2013 constitutional reform. This confirms the 

potential of legal and political culture in operating as a likely brake on the 2013 

constitutional reform rather than an incentive for this reform.  



257 

 

Chapter 7: Conclusion  

 

Introduction 

The purpose of this thesis was to answer the question of what were the factors that 

support or hinder the three Vietnamese constitutional reforms in 1992, 2001, and 

2013 in transition from socialist to liberal democratic constitutionalism. Based on the 

international literature, there were five factors: international, economic and cultural 

factors (political and legal culture), political parties, state agencies and officials both 

supporting and hindering the transition of the socialist constitutions to liberal 

democratic constitutionalism in the world. In the Asian area, particularly with the 

Chinese case, the scholarship identified three major factors, including the 

Communist Party, state agencies and officials, and political and legal culture. As 

there are important similarities between China and Vietnam, the thesis has tested 

those factors identified through the analysis of the case of China in order to 

understand whether and how those factors influenced the three constitutional reforms 

in Vietnam. To answer this question, my empirical research gave an overview of the 

changes of the historical and constitutional framework in Vietnam and examined the 

circumstances, purposes and drafting processes of the three Vietnamese 

constitutional reforms of 1992, 2001, and 2013. The thesis showed the puzzle of 

these constitutional reforms. Legally, the Party-State introduced the reforms; 

however, they were also the main factors that hindered these reforms. To explain this 

dilemma, the thesis deployed the theory of political legitimacy. The thesis indicated 

that the VCP-State had undertaken three constitutional reforms under first of all 

mainly domestic pressure, then international pressure, both of which challenged 

VCP-State legitimacy. Faced with the crisis of legitimacy, the VCP and the state 

introduced the three constitutional reforms as a part of ongoing negotiations with the 

people to enable Party hegemony. As a result, these constitutional reforms did not 

aim to politically liberalise and democratise the state, but purposed to consolidate the 

tight grip of the VCP on every aspect of society. This led to the fact that each 



258 

 

constitutional reform carried inherent tensions of socialist principles and elements of 

liberal democratic constitutionalism, which was shown in the implementation of this 

reform. Essentially this thesis had evaluated the implementations of the 1992, the 

2001 revised, and the 2013 constitutions by pointing out their successes or 

advantages and their limitations, and compiled findings that demonstrated that the 

VCP, and state agencies and officials, played decisive roles in supporting or 

hindering these constitutional reforms, while political and legal culture added extra 

obstacles to the constitutional transition. For the sake of its hegemony, under the 

influence of domestic pressure, the collapse of communism, and an international 

trend towards liberal democratic constitutionalism in the world, the VCP-State had 

made the reforms as a part of ongoing negotiation with the people, supported the 

three constitutional reforms to some degree, however, mainly hindered them. This 

created tension in the three constitutional reforms, but could be understandable in the 

context of the Vietnamese authoritarian country.  

 

Findings 

In this section, I first present the findings of the three constitutional reforms in 

Vietnam which aimed to answer the research questions, as presented in Chapters 4, 5 

and 6. Second, this section outlines the implications of this research for the current 

views in the literature on the factors that supported or hindered the transition of 

socialist constitutions to liberal democratic constitutionalism. In terms of findings in 

Chapters 4 to 6, I provide a summary of each chapter, then outline its findings.  

The 1992 constitutional reform 

Chapter 4 of this thesis considered the first constitutional reform of Vietnam in 1992. 

This chapter looked at the circumstances behind the Party policy and the emergence 

of the 1992 Constitution, then examined the issue of Party-State legitimacy raised in 

this reform before evaluating the implementation of the 1992 Constitution. The first 

part of Chapter 4 on the circumstances behind the Party policy and the emergence of 

the 1992 Constitution showed that, faced with the crisis of the political legitimacy of 
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the Party-State in this period with the seriously economic-social crisis, coupled with 

the collapse of communism in the USSR, the NA undertook the first constitutional 

reform in 1992. This was in order to develop the economy, thus helping Vietnam 

escape the economic crisis while retaining Party hegemony, and maintaining political 

stability in the context of the global trend of the collapse of communism. This 

constitutional reform was considered a part of the ongoing negotiation with the 

people to retain the Party hegemony when socialism failed to provide a socialist 

theory to develop the economy of the country. As a result, the 1992 constitution 

makers borrowed some content from Western theories of liberal democratic 

constitutionalism, whilst maintaining the dominance of the Party leadership. The 

1992 constitutional reform focused on the four aims of promoting a multi-sectored 

market economy under socialist orientation; having a precise separation between the 

Party leadership and state management; organising a state to govern society by laws 

and finally, respecting human rights and the basic rights of citizens.  

The second part of this chapter examined the puzzle of the 1992 constitutional 

reform by looking at the issue of political legitimacy of the Party-State in connection 

with the implementation of the 1992 constitutional reform, the successes and the 

limitations of this reform. Faced with those challenges, the VCP-State chose to 

introduce the 1992 constitutional reform as a part of ongoing negotiation with the 

people to retain its hegemony. As a result, this constitutional reform created tensions 

between the hegemony of the VCP and the role of the constitution and the laws; the 

separation in the operation of the Party, state and the tight grip of the VCP over the 

state and society; the market economy and the leading role of the state economy and 

state economic sectors; the right of the state to manage society and the tight grip of 

the VCP over the state and society; the Party paramountcy and the role of the 

constitution and the law, and the law based on the will of the Party-State and the law 

based on the demands of the market economy; the nature of human rights and the 

human rights based on the VCP-State’s will. These tensions were clearly shown in 

the result of the implementation of this constitutional reform. In relation to the 

evaluation, the chapter then disclosed the findings of the 1992 constitutional reform. 

Based on scholarly debates and empirical evidence, Chapter 4 confirmed that the 
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1992 constitutional reform featured some achievements, but many limitations. The 

improvements were expressed in the introduction of the market economy, the shift 

from a state governing society by fiats to a state governing society by laws, and the 

acceptance of the term ‘human rights’ by the Party and the state. However, more 

limitations were identified in all its objectives which were building a market 

economy; having the clear division between the Party leadership and state 

management; establishing a state governing society by laws; and finally, 

guaranteeing human rights.  

From the evaluation of the successes and limitations, the findings confirmed 

that the decisive factors that supported the 1992 constitutional reform were the VCP, 

and state agencies and officials. In an authoritarian country with the hegemonic 

leadership of the VCP, the transition of the Vietnamese socialist constitution to 

liberal democratic constitutionalism was based first on the will of the VCP. The 

Party had as its ultimate motivation the preservation of its hegemonic leadership, 

while facing challenges to maintain its legitimacy and leadership. When domestic 

and international circumstances could not totally support its hegemony, the Party had 

to change itself to adapt to a new period following the collapse of communism and 

the development of the market economy throughout the world. The achievements of 

the 1992 constitutional reform represented the significant role of the Party in moving 

towards the reform, placing pressure on the NA to change the Constitution and on 

other state agencies and officials to implement the 1992 constitutional reform. State 

agencies and state officials, under pressure from the Party and with the requirement 

of the market economy, could not keep their old working ways of the centrally 

planned economy, and had to adapt to new situations. Those reasons explain why the 

Party, and state agencies and officials played decisive roles in the achievements of 

the 1992 constitutional reform.  

The findings confirmed that the VCP and state agencies and officials were not 

only the main factors deciding the success of this reform, but also decisive factors 

hindering the application of the 1992 constitutional reform. Facing the challenges of 

a domestic socio-economic crisis and the collapse of communism internationally the 

VCP and the state tried to introduce economic reform in order to lead the country to 
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escape economic crisis. However, the Party and the state themselves were vigilant 

regarding the reform, based on experience they gained from the collapse of 

communism in the world and the economic reform in China. As a result, the Party-

State sought a way to maintain the legitimacy of and to consolidate the leadership of 

the Party by taking a big step towards economic reform and only a gradual change in 

politics. However, the Party-State did not mean, in making the reforms, to move to 

liberal democratic constitutionalism or democracy as defined by Western theory. The 

Party-State borrowed some content of the Western rule of law and theories of liberal 

democratic constitutionalism, placing them in the context of socialist Vietnam 

politics with the aim of building socialism in Vietnam. The process of borrowing 

these theories and applying them to the political and legal theories and practices in 

Vietnam was a transitional process to socialism, not to liberal democratic 

constitutionalism. As a result, the reform in Vietnam occurred under the vigilant eyes 

of the Party-State which always worried that the reform would also weaken the Party 

hegemony. Even in making the reforms, the Party tried to maintain its tight grip upon 

all aspects of society. Along with it, the state and state officials followed and also 

managed society in those ways which resulted in giving priority to the interest of the 

Party and state before its citizens. It was true that that the Party and state were taking 

some of the theories and content of liberal democratic constitutionalism, but they 

were wanting to continue to move towards socialism. The Party-State accepted the 

1992 constitutional reform, by introducing some elements leaning towards liberal 

democratic constitutionalism as a part of the ongoing negotiation with the people to 

retain Party hegemony, not to politically liberalise and democratise the country. As a 

result, they supported to a limited extent, but mainly hindered this reform, for fear of 

losing control of the VCP. 

In the first aim of the 1992 constitutional reform, in its economic aspect, the 

Party-State wished to build a market economy but place it under the socialist 

orientation by controlling the primary means of productions of society such as land 

and natural resources and keeping the many privileges of SOEs. This meant the 

market economy was not transparent. State agencies and officials under the Party 

leadership stipulated the content of the Constitution relating to the economic regime 
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in practice by enacting legal regulations. In addition, many state agencies and 

officials, with their limited experience of the market economy, with an arbitrariness 

in management, with corruption and irresponsibility, created many problems, and 

even abused their position in management and used the uncertainty of the market 

economy under socialist orientation to further their own interests, which hindered the 

development of a transparent market economy.  

In its political aspect, the second aim of the 1992 constitutional reform was to 

divide the work of the Party and the state. However, in practice the Party and the 

state tried to reinforce the hegemonic leadership of the Party over the state and 

society, so they did not resolve the overlapping and confusion in the functions of the 

Party and state. This overlapping was consolidated when, in a single-party country, 

Party members were concurrently state officials and officials of political-social 

organisations — the long hand of the Party-State. They had to ultimately follow 

Party policies before state law. The Party played a leading role over the state and 

society, not accepting restrictions over its actions; and the NA, the Government, or 

the courts and their officials failed to place legal supervision on the operations and 

organisations of the Party.  

As discussed above, the Party-State undertook the reform but reinforced the 

Party leadership. While it borrowed the terminology of human rights from Western 

theory to facilitate the ‘open policy’ to the world and acknowledged human rights as 

a universal term, it did not accept any human rights that could dampen its reputation 

and challenge the hegemony of the Party. The Party, state agencies and officials did 

not commit to their promise of guaranteeing and protecting human rights. The NA 

enshrined human rights in the Constitution, but the courts and state agencies and 

officials did not base their decisions on the Constitution when resolving cases related 

to human rights. The NA and the government did not use their rights to enact 

regulations to protect such civil rights as freedom of opinion and speech, the right to 

be informed, and the right to assemble, to form associations and hold demonstrations 

when the Constitution was not directly implemented. In addition, the Party and the 

state did not accept any specialised mechanism to protect constitutional human 

rights. In fact, state agencies and officials violated constitutional human rights under 
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the VCP leadership, particularly civil rights, when those rights of the people 

challenged VCP hegemony. 

The three limitations above led to the fourth limitation of building a state 

governing society by laws with the inadequacy, vagueness, and inconsistencies of the 

Vietnamese legal system. The NA and different state agencies, and their officials, 

with many of them incompetent, were the decisive factors leading to this situation. In 

conclusion, the VCP, the NA, the government and its system were clearly recognised 

as main factors that drove but also hindered the transition of socialist 

constitutionalism in Vietnam.  

Furthermore, in this constitutional reform, the findings showed that in some 

aspects, the political and legal culture placed more obstacles in the way. The political 

and legal culture of Vietnam was under the influence of village culture, 

Confucianism, colonialism and socialism. These cultures, in different ways, affected 

the Vietnamese transition from socialist constitution to liberal democratic 

constitutionalism, hindering rather than supporting. For example, in the process of 

formulating laws and regulations, the socialist culture emphasised that the law was 

the tool of the state to govern society rather than to protect citizens’ rights. This 

created the priorities for the state in the legal system rather than for the citizens, and 

in some cases, led to the arbitrariness of state regulations. In addition, the 

Vietnamese village tradition — a tradition where Vietnam people lived in small 

villages with their main jobs to grow rice and where they had their own rules and 

customs to prevent natural disaster and to run their everyday life — meant that state 

agencies and officials concerned themselves with their own self-interest before the 

people’s needs. This legal culture also instilled the disrespect for state rule.
74

 In 

addition, the influence of French colonialism, and socialism imposed a bureaucracy 

that resulted in an increased number of multi-levels of regulations developed by all 

levels of the state from the NA to lower state agencies. This tradition engendered a 

distrust and disrespect of the people for regulations of state agencies. Confucianism 

                                                 
74

 As Vietnamese people usually live in their own villages, they establish their own village rules and 

customs based on their community. In fact, villagers respect their own customs and rules more than 

the state laws. 
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encouraged people to respect morality rather than law. In addition, Confucianism and 

socialism placed Vietnam in a system of respect for the state, the collective over 

individuals, for the interest of the collective rather than that of its citizens. In 

addition, the socialist culture instilled in the Vietnamese political system an 

acknowledgement that the NA and state agencies had the right to grant ‘human 

rights’ to its citizens rather than recognising them as natural rights, which imposed 

the notion that state agencies could delete, reduce and restrict human rights. All of 

these cultural factors created difficulties for Vietnam in the transition from socialist 

to liberal democratic constitutionalism. 

The 2001 constitutional reform 

Chapter 5 considered the issue of the political legitimacy of the Party-State leading to 

the 2001 constitutional reform before evaluating the implementation of this reform. 

The emergence of the 2001 constitutional reform showed that after the 1992 

constitutional reform, the market economy was set up to some degree in Vietnam. 

However, the organisation and operation of the Party and the state were not in 

harmony with the economic reform. The gap between the words of the constitution 

and its practical application was widened. This created a new challenge for the 

legitimacy of the VCP-State. To change this situation and consolidate its legitimacy, 

the Party asked the NA to revise the 1992 Constitution in its content relating to state 

agencies. Following the Party direction, the NA revised the 1992 Constitution in 

2001 focusing on three aims: renewing the state apparatus to build a ‘socialist rule of 

law state’ through the coordination and distribution of state powers between different 

state agencies; preventing corruption; and guaranteeing the right to popular 

sovereignty of the people in the organisation and operation of state power, and 

improving the quality of democracy through representative bodies.   

The second section of Chapter 5 examined the puzzle of the 2001 constitutional 

reform, which evaluated the implementation of this reform by connecting it with the 

issue of the political legitimacy of the VCP-State before showing that the 2001 

constitutional reform had more limitations than successes. Faced with challenges to 

its legitimacy, the VCP-State made the 2001 constitutional reform a process of 

negotiating with the people using authoritarian deliberation to keep its hegemony 
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rather than politically liberalising and democratising the country. As with the 

previous constitutional reform, the 2001 constitutional reform suffered from the 

tensions between socialist principles and elements of liberal democratic 

constitutionalism in its three aims. It was the tension between the hegemony of the 

VCP and the sovereignty of the people in the organisation and operation of the state 

and in enhancing representative democracy. It was also the conflict between the 

Party monopoly, the principle of democratic centralism and of unification of stat 

power, and the distribution of state power. The last tension was between preventing 

corruption and limiting the application of human rights and retaining mainly socialist 

principles in organising state power leading to a cumbersome, overlapping and non-

transparent state system, which created fertile conditions for the development of 

corruption. The VCP-State introduced the reform as an ongoing negotiation with the 

people to retain the Party hegemony. They supported the reform to a degree that did 

not challenge the Party monopoly. However, they mainly hindered the reform by 

retaining socialism for fear that political control could be taken out of their hands. 

This could be evidenced by the following explanation of the successes and 

limitations in this constitutional reform.  

In terms of its successes, the 2001 constitutional reform made some 

improvements in the quality of representative democracy and the coordination and 

distribution of state power in the administrative system. However, as with the 1992 

constitutional reform, the 2001 constitutional reform had more limitations than 

achievements. The limitations were shown in all three of its aims.  

The analysis of the achievements and limitations revealed the Party, state 

agencies and officials first as the significant factors that both supported and also 

prevented the 2001 constitutional reform. To facilitate the requirements of the market 

economy and fulfil the wish to join the WTO to gain more economic advancement, 

and to address the shortcomings in state management, the Party-State undertook the 

2001 constitutional reform. However, in undertaking the reform, the Party-State tried 

to retain its aim of building a socialist country, and the tight grip of the Party on 

every aspect of the state and society. Any aspect of reform had to be put within the 

framework of socialism, so even though they said they applied the reform and 
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enshrined the reform in the Constitution, in fact, in some aspects, the Party-State and 

state agencies did little to enable the reform, and even prevented it. My findings 

confirmed that it was true that the Party-State promised to guarantee the right to 

popular sovereignty in state operations and representative democracy through the NA 

and the People’s Councils. However, the Party placed its tight grip on an election 

process that brought only rhetorical democracy to the people. This tight grip was 

enforced by state agencies and officials from central to local governments. In 

addition, the Party and the NA denied the Constitution as enshrining direct 

democracy by refusing referenda on significant issues of the nation, on framing and 

amending the Constitution and on the right of the people to dismiss their 

representatives who lost their confidence. The control of the Party on representative 

bodies through the election process and deputies who were concurrently Party 

members, the NA and the People’s Council means that they became symbolic 

representative bodies and their members became obedient to the Party rather than 

representative of the people. In addition, the functions of the NA in deciding and 

supervising fundamental issues of the country were not effective when more than 

three quarters of NA deputies worked part-time, playing different roles in different 

state agencies and Party organisations. As a result, the NA could not perform its 

duties well. With regard to the same issues, the People’s Council was rhetorical and 

symbolic in its operation. As a result, democracy in Vietnam was socialist 

democracy, under the leadership of the VCP.  

Suffering the ineffectiveness of the state system, the Party-State borrowed 

significant terminology from Western theory such as the rule of law and the theory of 

Montesquieu about the separation of state power. The Party-State wished to build a 

rule of law with coordination and distribution between different agencies of state 

power. However, the Party-State placed this Western rule of law within the context 

of ‘socialist rule of law’. That meant the Party-State failed to enshrine the 

distribution, checks, and balances among the legislature, executive, and judiciary, 

and did not clearly distribute state power between central and local governments. The 

Party-State retained the hegemonic leadership of the Party and socialism with the 

unification of state powers and the principle of democratic centralism, which 
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theoretically placed supreme state power in the hands of the highest representative 

body, the NA, while practically focusing all state powers in the hands of the VCP. In 

a unified political system, the NA was symbolic, the government and administrative 

systems were cumbersome and many state officials were doing their state job 

ineffectively. The judiciary and judges were weak and without independence from 

the VCP, Party organisations and their members, and state agencies and officials, and 

many of their judgements were of low quality because of their incompetence or 

corruption. 

The Party, state agencies and officials did not guarantee genuine Western 

democracy, with the separation of state power, and they also failed to commit to the 

third aim of preventing corruption, even though they wished to prevent corruption to 

save Party legitimacy in the eyes of the Vietnamese people. In particular, the Party-

State did not accept extensive civil rights with freedom of media and freedom of 

speech that could bring about a transparent society. As the VCP did not agree, the 

NA and other state agencies could not establish an unbiased system to prevent 

corruption. Although they had a legal system, almost all corrupt people were state 

officials and almost all of them were party members. The Party and state agencies 

and officials had not strictly and forcefully spelled out the responsibility of leaders of 

state agencies and the Party, and did not take early action to punish those who were 

corrupt. The Party-State failed to create an effective system to prevent corruption. 

The current General Secretary of the VCP confirmed that corruption was difficult to 

punish strictly because it was related to different interests and because of the links 

between complicated interests and relationships. He did not point this out clearly but 

we could understand from this that no state officials or members of political-social 

organisations could be corrupt by themselves. In addition, the current General 

Secretary likened the work of preventing corruption to catching and hitting a rat in a 

jug without breaking the jug. That meant the Party-State had to give priority to 

national stability (its own stability) before preventing corruption. The General 

Secretary said that preventing corruption did not mean making everything crystal 

clear and thus creating distrust in the Party-State system, which could trigger chaos 

(X. Linh, 2014, 6 October). As a result, it was difficult for the Party-State to 



268 

 

effectively prevent corruption in its system. In conclusion, in the 2001 constitutional 

reform, the decisive factors of the VCP and state agencies and officials supported 

and also hindered this reform.  

In addition, cultural factors provided extra obstacles to the implementation of 

this reform. As discussed in the 1992 constitutional reform, the findings reasserted 

that Vietnam was under the influence of village culture, Confucianism and socialism, 

which supported unification and harmony over separation. The Party-State abused 

this culture to consolidate unification of state power in the central government and 

the VCP. As a result, state powers rhetorically focused on the NA, but practically in 

the hands of the VCP, state powers could not be controlled. In the administrative 

system, under the influence of Confucianism, colonialism, and the remnants of a 

centrally planned economy (socialism) with its instilling of a multi-layer 

bureaucracy, combining with the irresponsibility and arbitrariness of state agencies 

and officials, state agencies failed to institute clear and transparent responsibilities 

for management by the different state agencies and officials. Under the influence of 

this culture, people placed little trust in the courts. People did not believe the court 

was a transparent, effective and accessible system, there to protect their rights and 

benefits, particularly when many judges were incompetent and corrupt. In addition, 

from these cultural influences, Vietnamese people respected those who were in high 

classes or in a state position; many of them tried to obtain a position in state agencies 

and large numbers of state officials tried to gain higher positions in state agencies. As 

a result, they used bribery to gain office, while many senior state officials abused 

their position by selling positions in state offices. These cultural influences tended to 

prevent the transition of the Vietnamese socialist constitution to liberal democratic 

constitutionalism rather than supporting it. 

The 2013 constitutional reform 

Chapter 6 first examined the circumstances behind the Party policies and the 

emergence of the 2013 constitutional reform and then evaluated the implementation 

of this reform. Discussing the emergence of the 2013 constitutional reform, this 

chapter gave an overview of the context leading to the crisis of the political 
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legitimacy of the Party-State. The economic reform situated Vietnam in the group of 

middle-income countries. However, the global financial crisis in 2008 revealed the 

shortcomings of the Vietnamese economy and state management. Coupled with this 

were the serious financial losses by some SOCs. Additionally, there was domestic 

political unrest when dissidents protested against the project of a Chinese company 

in the Central Highland of Vietnam to exploit bauxite; and the approach of the VCP-

State in resolving the South China Sea dispute with China. Furthermore, there was 

increasingly rampant corruption, and public denunciations and claims. Those 

problems threatened the Party-State legitimacy. Along with this domestic pressure, 

Vietnam had deeply integrated into the Asian and world communities, which 

required Vietnam to respect international laws and values such as the rule of law and 

human rights. The response by the Party-State to domestic pressure and international 

requirements was to make a new constitution to adapt to the new situation. Faced 

with these challenges, the Party then directed the NA to revise the 1992 Constitution 

(revised partly in 2001). The NA enacted the new Constitution in 2013 with its three 

aims: to enhance the socialist rule of law of, by and for the people with the 

acceptance of direct democracy and the addition of the checks between different state 

agencies; to improve the mechanism of the socialist-oriented market economy and 

finally, to better protect human rights.  

The chapter explained the crisis of political legitimacy of the VCP-State before 

showing that the 2013 constitutional reform had some theoretical advantages, while 

in practice it possessed more limitations. Under threat of its hegemony, the VCP-

State introduced the 2013 constitutional reform as its authoritarian deliberation to 

negotiate with the people to enable Party ongoing hegemony. This led to tensions 

inside the 2013 constitutional reform that were shown in the implementation of its 

three aims. It was the tension of the Party hegemony, the principle of unification of 

state power and the distribution, and checks of state power; natural human rights and 

human rights based on the definition of the VCP-State; and the market economy 

requiring a competitive environment for all economic sectors and the leading role of 

the state economy. This also explained the reasons why the 2013 constitutional 

reform seemed to have more limitations than successes. To keep its monopoly, the 
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VCP-State introduced the reform, relatively supported it, but mainly hindered it, 

which makes my argument become circular.  

Considering the advantages, the chapter showed the first achievement: in 

theory, the Party and the state acknowledged direct democracy and the check 

between different branches of state power, and between central and local 

governments. The second advantage involved enshrining human rights which 

promised stronger protection by the state. However, it was emphasised that this 

constitutional reform had more limitations in achieving its three aims.  

As previous chapters confirmed, in an authoritarian regime with the hegemony 

of the VCP the reform was first accepted by the VCP, then the NA institutionalised 

Party policy in the constitution and laws, while other state agencies implemented it in 

practice. However, it was not expected that the reforms in the 2013 constitutional 

reform would not be hindered by the Party and state agencies and officials. Although 

the Party and state, particularly the NA, introduced the reform first to build a state of, 

by and for the people with coordination, distribution and checks between different 

branches of state power and between the central and local governments, it seemed 

like a rhetorical watchword of the Party-State. The VCP still played the leading role 

over the state and society. Therefore, even accepting a part of the principle of 

democracy and the separation of state power, the Party-State was vigilant when 

making the reform a reality. The people were given direct democracy; however, they 

were not given any practical mechanisms to enable it. They were under the 

hegemonic leadership of the VCP and the management of state agencies. The state 

failed to resolve the discrepancy between the direction of the Party, the management 

of the state and the different voice of civil society. The hegemony of the VCP took 

priority over anything else. 

Accepting the checks and coordination between different branches of state 

power, nevertheless the Party-State tried to retain the principle of democratic 

centralism and the unification of state power, which focused state powers in the 

supreme but symbolic representative body, the NA, which was under the tight grip of 

the Party. The executive and administrative systems were not controlled by the 
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judiciary, while the control of the legislature over them was weak. There was no 

genuine separation of state power, consequently, the administrative system was 

cumbersome and ineffective, with bureaucracy and pervasive corruption and the lack 

of responsibilities of many of its officials. The court system was still the weakest 

branch with its low quality, still under the leadership of the Party and responsible to 

the representative bodies.   

As the Party-State did not accept any democratic human rights which would 

challenge the hegemony of the VCP, the second aim of the 2013 Constitutional 

reform on ensuring human rights and citizens’ rights seemed to be unsuccessful. 

Although writing promising words in the 2013 Constitution, the Party-State did not 

accept any practical mechanisms from legal to institutional systems to effectively 

guarantee and protect human rights. Even though some human rights laws were 

enacted, they tended to place tight management on utilising human rights and made it 

easy for state agencies to manage people practising these rights rather than protecting 

them. In addition, it was not difficult to find human rights violations by state 

agencies and officials in legal documents. The Party, state agencies and officials in 

practice suppressed any person who used their constitutional human rights to 

challenge the hegemony of the Party-State.  

With the desire to keep the hegemony of the VCP, the Party and the state even 

made some economic changes, but they could not to abandon market economy under 

socialist orientation and the temptation of keeping the significant means of 

production of the country in their hands remained. As a result, the NA still enshrined 

the leading role of the state economy in the 2013 Constitution and in practice, state 

agencies created an unequal economic environment where SOEs were still given 

priority. The lack of a transparent market economy combined with corrupted state 

agencies created crony capitalism, which was making advances based on clientelism. 

In addition, there were no changes in the ownership of land with ownership still 

belonging to the people and managed by the state, which promised more troublesome 

issues in the future.  
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Chapter 6 pointed out clearly that the Party and state agencies, particularly the 

NA, had brought positive changes with the 2013 constitutional reforms, with a more 

theoretical stand than a practical approach. Based on significant original documents 

of the Party and the state, and particularly the Vietnamese media and blogs, the 

findings showed that the Party, state agencies and officials played a significant role 

in hindering the development of liberal constitutionalism in the 2013 constitutional 

reform. However, as culture can operate interpretatively, it can be deployed to 

explain the actions of the VCP, state agencies and officials in the 2013 constitutional 

reform. In the Vietnamese context, village culture, Confucianism, colonialism, and 

socialism had impacted on the first and second constitutional reforms, and it was 

inevitable that these influences still existed in the 2013 constitutional reform, 

although in practice the sources that were available do not allow me to firmly 

confirm this.  

In conclusion, this thesis has provided two implications for analysis relating to 

the particular case of Vietnam and its contribution to the general literature on factors 

that supported or hindered the transition of socialist constitution to liberal democratic 

constitutionalism. For the three constitutional reforms in Vietnam, it can be seen 

clearly that the decisive factors that supported or hindered the transition of the 

Vietnamese socialist constitution to liberal democratic constitutionalism were first 

the VCP, then state agencies and officials. The VCP-State has continuously 

introduced constitutional reforms as a part of an ongoing negotiation with the people 

to retain the Party hegemony and to promote its legitimacy. The VCP, as the leading 

force of the state and society and playing the hegemonic role in Vietnam, under the 

pressure of the collapse of communist system in the world and domestic economic 

crises, initiated and supported economic reform and gave direction to the NA and 

state agencies and officials to follow the its policies. In contrast to many post-

communist countries in the world, but similarly to China, the VCP learnt from the 

experience of the collapse of communism in many countries in the world and 

undertook significant economic reform. In doing so it always a kept tight grip on 

politics, choosing to introduce general changes in politics slowly. In addition, with 

the wish of developing the domestic economy by attracting foreign investments and 
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attending some international economic treaties which required a more democratic 

regime and the protection of human rights, the VCP changed and supported its 

policies towards liberal democratic constitutionalism. These changes aimed to 

legitimise and consolidate the leadership of the VCP in a non-war period. However, 

the changes towards liberal democratic constitutionalism of the VCP were more 

rhetorical than practical, being hindered in practice by the VCP and its organisations 

when they took away the control of the VCP or challenged its hegemony. Following 

the VCP were state agencies and officials, in every way loyal to the VCP and its 

policies, thus legalising them in state rules and management such that they could 

support the three constitutional reforms in Vietnam. In addition, many of these state 

agencies and officials were incompetent, arbitrary and corrupt, which hindered the 

transition of the Vietnamese socialist constitutions to liberal democratic 

constitutionalism. Additionally, the VCP, state agencies and officials, and the people, 

were under the influence of a mixed political and legal culture of the agrarian 

tradition with the conventions of villages, Confucianism, colonialism, and socialism. 

These cultural factors supported community, state and state officials rather than 

individuals, respecting moral values rather than laws, or the rule of law, and hindered 

the transition of the Vietnamese socialist constitution to liberal democratic 

constitutionalism.  

From the application of the literature to the three constitutional reforms in 

Vietnam, I would draw an overall observation for all socialist constitutions in 

transition to liberal democratic constitutionalism, that in every country, regardless of 

political regime, state agencies and officials play a fundamental role in supporting 

and hindering these transitions, because they are the organisations and persons who 

implement the Constitution through their enacting of regulations and everyday 

operations. The literature has confirmed that dominant political parties played an 

important role in this process. In single-regime countries such as Vietnam and China, 

the Communist Party controls every aspect of the state and society, so they also play 

a decisive role in helping and impeding the transition of socialist constitutions to 

liberal democratic constitutionalism, particularly when amending or changing 

constitutions connects with the political legitimacy of the Party-State. The cultural 
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factors are dependent on the circumstances of each different country, so the cultural 

influence is different. Looking at examples from the Vietnamese case, we found that 

a strong village culture and the influences of Confucianism, colonialism, and 

socialism, could hinder the development of liberal democratic constitutionalism. That 

was due to this mix of political and legal culture that meant respect for village or 

community customs rather than state regulations; respect for the collective, the state 

rather than the individuals; respect for the duties of citizens rather than their rights; 

the belief that the regulations of the state are there to govern society rather than 

protect individuals; respect for high classes or the state rather than individuals all 

combined to place more obstacles in the way of the transition of the socialist 

constitution to liberal democratic constitutionalism. In particular, these cultures were 

enforced and abused by political parties and state agencies and officials to 

consolidate the hegemony of the Party leadership and state management. 

 

Future research directions 

One obvious future research opportunity lies with the examination of the 2013 

constitutional reform, as this reform has only taken place just more than three years 

and the implementation of much of its content and aims is currently being undertaken 

by state agencies. In addition, Vietnam politics is not unfolding in smooth and stable 

conditions at present whilst the Party-State is facing challenges — with many 

internal and external pressures — to keep its legitimacy. From within Vietnam, the 

prevalence of serious corruption and the malfunction of Party organisations, state 

agencies and officials; and the unrest within society, with the increase of crime and 

the decline of virtue in the people, provoke the distrust of the people in the Party and 

state agencies and officials. Alongside this is the development of civil society and 

dissidents, with the influence of fast-moving social media such as blogs and 

Facebook that challenge the Party hegemony, requiring more than ever before the 

guarantee and implementation of human rights and a transparent accountability to the 

people by the Party and the state. Therefore, the 2013 constitutional reform brings 
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more opportunities for future research on its implementation in terms of how and to 

what extent the 2013 constitutional reforms are effective or ineffective. 

In general, in the future we could also examine whether there is a similarity or 

discrepancy between Vietnamese and international scholars in their discussions of 

the 2013 Vietnamese Constitution and its efficacy. The Vietnamese Constitution is 

usually changed after more than 10 years, so there should be more opportunities to 

look at the changes of Vietnamese constitutions in the future. Although in the future, 

any analysis of Vietnamese constitutions will pose new questions about the sorts of 

factors that support or hinder the transition of the Vietnamese constitutions to liberal 

democratic constitutionalism; however, the Party remains likely to continue to be 

discussed in its efforts to maintain its hegemonic position in a changing Vietnam.  
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