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Articles

Parentage not parenthood: Ending
discriminatory laws and policies regarding

the legal recognition of Torres Strait
Islander traditional adoption

Heron Loban,* Kathryn E van Doore† and Zoe Rathus‡

At the time of submission of this article the authors wait in anticipation to see
when and how the newly re-elected Queensland Labor government fulfils its
promise to introduce legislation to recognise Torres Strait Islander traditional
adoption.1 This article examines how the failure of successive governments
to act on this issue has led to Torres Strait Islander peoples not having their
practises recognised. This has happened while governments have
developed detailed legislative schemes for the legal transfer of children for
Queenslanders who have chosen to adopt in the Western manner or to
engage in an altruistic surrogacy arrangement. The exclusion from legal
recognition is a form of discrimination that has led to disadvantage and legal
complications for families where traditional adoption has occurred. The
article describes Torres Strait adoption, considers the unacceptable policy
positions revealed by its absence from adoption and surrogacy laws and its
presence in child protection legislation. It also reviews a Queensland
succession case and a number of family law decisions where the Family
Court of Australia has grappled with the legislative void in Queensland.
Finally, it considers some of the matters that will have to be addressed in
reform. This article demonstrates the importance of government action on
this issue and contributes to the conversation about recognition and
acknowledgement of the Indigenous peoples of Australia at a time of
change.

I think that’s where the struggle comes in, because the concepts of transferring
children from within two different cultures are very different. The western ideology
is about ownership, whereas with Indigenous, with us, it’s about sharing. ... We’re
supposed to be Australians, we Indigenous people of this country, yet our customs
are not recognised. We’ve been able to survive in dominant culture. Dominant

* Torres Strait Islander and Senior Lecturer.
† Program Director.
‡ Senior Lecturer at the Griffith Law School, Griffith University.
1 For the first time, a Torres Strait Islander woman, social worker Cynthia Liu, has been

elected to Queensland Parliament as Australian Labor Party (‘ALP’) member for Cook:
Tony Moore, ‘Labor one seat closer as first Torres Strait Islander woman elected to
Parliament’, Brisbane Times (online), 28 November 2017 <https://www.brisbane
times.com.au/queensland-election-2017/first-torres-strait-islander-woman-elected-to-
queensland-s-parliament-20171128-p4yx9p.html>.
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culture has not learnt to survive in our culture, because they’re continuously asking
us to explain ...2 [our customs] to people who don’t understand the concepts behind
why we do things ...

I Introduction

Torres Strait Islanders have practised traditional adoptions for generations,
however, Australian law currently does not recognise the practice as a legal
transfer of parentage. The ongoing failure of the law to recognise Torres Strait
Islander traditional adoption results in discrimination against Torres Strait
Islander families and creates significant legal disadvantages for traditionally
adopted people. This article discusses two state-based legislative frameworks
for family formation which have previously been considered in relation to
formalising traditional adoptions: altruistic surrogacy and formal adoption.
These are briefly contrasted with legislative provisions in child protection law.
It will also outline two areas of litigation where Torres Strait Islander and
Aboriginal traditional adoption have been considered: succession and family
law. The article examines the similarities and differences between Torres Strait
Islander traditional adoption and concepts of altruistic surrogacy and formal
adoption, and demonstrates that while either of these legislative schemes in
Queensland could have been used as a legislative framework to include Torres
Strait Islander adoption, they were not applied in this way. Through the case
studies in succession and family law, the article establishes the seriousness of
the consequences of the lack of recognition of Torres Strait Islander adoption,
particularly economically and socially. These issues are relevant to Torres
Strait Islanders both across their lifetime lifespan, and across where they
reside in Australia. Finally, this article advocates for the establishment of an
administrative process supported by a statutory framework to legally
recognise the practice of Torres Strait Islander traditional adoption in
Queensland, recognising that further reform will be required to cover the
whole of Australia. Prior to its recent re-election, the Queensland state Labor
government promised to introduce legislation to recognise Torres Strait
Islander traditional adoption.3 This article demonstrates why change is so
important.

II Background

The Torres Strait Islands are situated to the north of mainland Australia
between the northern part of Queensland and the islands that make up the
nation of Papua New Guinea and cover an area of about 48 000 km2.4 The
2016 Census reported that 59 116 people in Australia identified as being

2 Australian Broadcasting Corporation Radio National, ‘Torres Strait child rearing and
mainstream law’, The Law Report, 5 June 2012 (Ivy Trevallion).

3 Felicity Caldwell, ‘Traditional Torres Strait Islander adoption practices to be acknowledged
under Labor’, Brisbane Times (online), 15 November 2017 <https://www.brisbane
times.com.au/queensland-election-2017/torres-strait-islander-traditional-adoption-practices-
would-be-acknowledged-20171115-p4yx0s.html>.

4 Torres Strait Island Regional Council, Our geography <http://www.tsirc.qld.gov.au/our-
communities/our-geography>.
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Torres Strait Islander.5 Almost 2/3 of these people live in Queensland and
many in north Queensland. Nearly 6500 live in the Torres Strait Islands and
make up 80 per cent of the population of that area. Other large population
centres include Cairns, Townsville, Mackay and Brisbane.6 In the Torres Strait
the people reside on 18 islands out of a total of about 274.7 Although many
languages are spoken among the peoples of the Torres Strait Islands, they are
mainly derived from two language groups: Kala Lagaw Ya from the
Western-Central Torres Strait, which is related to Aboriginal languages; and
Meriam Mir, in the east, which is related to Papuan languages.8 The strength
of culture and tradition in this area is shown by the high numbers of people
who speak an Indigenous language. More than 60 per cent of the Aboriginal
and Torres Strait Islander people who live in the Torres Straits speak an
indigenous language, with Torres Strait Creole being the most widely spoken
indigenous language group spoken at home in Queensland.9 Strong
connections remain between Torres Strait Islanders who have moved to the
mainland and their island home.10 Movement across and around Queensland
and Australia and between the Torres Strait is commonplace.11

Torres Strait Islanders are distinct from mainland Aboriginal people
although there are strong connections in north Queensland between the
communities.12 Traditionally, Torres Strait Islanders fished, hunted and grew
crops,13 and have strongly maintained many of these customs. One of the
traditions retained and commonly practised by Torres Strait Islanders is a form
of adoption. A broad view is held by Torres Strait Islanders about who is
included in family and the crucial role played by this extended family in child
rearing ‘for transmitting traditional values and skills and other cultural
practices, and for ensuring continuity of moral precepts and behaviour’.14

In its 2004 report, Recognition of Traditional Aboriginal and Torres Strait
Islander child-rearing practices: Response to Recommendation 22: Pathways
Report, Out of the Maze, the Family Law Council formulated a succinct
description of Torres Strait Islander traditional adoption, namely:

5 This included people who identified as Aboriginal and Torres Strait Islander. See Australian
Bureau of Statistics, 2016 Census Counts — Torres Strait Islander People (30 August 2017)
<http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/2075.0Main%20Features152016?
opendocument&tabname=Summary&prodno=2075.0&issue=2016&num=&view=>.

6 Ibid.
7 Torres Strait Regional Authority, Community Profiles <http://www.tsra.gov.au/the-torres-

strait/community-profiles>.
8 Torres Strait Island Regional Council, Culture, protocols & heritage <http://www.tsirc.qld.

gov.au/our-communities/culture-protocols-heritage>.
9 Queensland Treasury and Trade, Office of Economic and Statistical Research, Census 2011:

Aboriginal and Torres Strait Islander Population in Queensland 2.
10 Anna Shnukal, ‘Torres Strait Islanders’ in Maximillian Brandle (ed), Multicultural

Queensland 2001: 100 years, 100 communities, a century of contributions (Department of
the Premier and the Cabinet, 2001) 21, 32.

11 According to the 2016 census, over 6300 Torres Strait Islanders live in New South Wales
and nearly 4000 reside in Melbourne and Tasmania.

12 See, eg, John Singe, The Torres Strait: People and History (University of Queensland Press,
1979).

13 Shnukal, above n 10, 21.
14 Trevor Batrouney and Grace Soriano, ‘Parenting in the Torres Strait Islands’ [2001] (59)

Family Matters 48, 49.
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the practice of permanently transferring children from one family to another, with
the children usually remaining within the extended family. The practice is by
consent of the parties concerned and the child takes the name of the new family.
Transfer occurs as the result of a verbal agreement ...15

Paul Ban explained the contrasting social context of Torres Strait Islander
adoption as compared to Western adoption:

Torres Strait Islander customary adoption involves the permanent rearing of children
by extended family members on a frequent basis, as opposed to adoptions in the
wider Australian community, which occur relatively infrequently and which involve
legal transactions between strangers. [Torres Strait Islander] adoption is an integral
part of Torres Strait Islander family life, and is strongly connected to wider aspects
of customary law which define the identity of Torres Strait Islander people.16

Ban et al note that traditional adoption is practiced in the Torres Strait for a
myriad of reasons:

• to maintain the family bloodline by adopting (usually) a male child
from a relative — this is linked to the inheritance of traditional land
in the islands;

• to keep the family name going by adopting a male child from a
relative or close friend into the family;

• to give a family who cannot have a child due to infertility the joy of
raising a child — a married couple may give a child to either a single
person or another couple, and ‘relinquishment’ is not restricted to
single parents;

• to strengthen alliances and bonds between the two families
concerned;

• to distribute boys and girls more evenly between families who may
have children of only one sex;

• to replace a child who had been adopted out to another family — this
may occur within the extended families;

• to replace a child into the family once a woman has left home so that
the grandparents would still have someone to care for; and

• to provide company and care for an older relative, usually an older
child.17

Torres Strait Islander traditional adoption is often referred to as ‘Kupai
Omasker’ within legal and government circles.18 This term derives its origin
from the name of a working group of Torres Strait Islanders on a Queensland
government-led project.19 The aim of this project was to investigate the legal
options for recognition of Torres Strait Islander traditional adoption under

15 Family Law Council, Recognition of traditional Aboriginal and Torres Strait Islander
child-rearing practices: Response to Recommendation 22: Pathways Report, Out of the
Maze (Report, Attorney-General’s Department, Australian Government, December 2004)
20.

16 Paul Ban, ‘Slow Progress: The Legal Recognition of Torres Strait Islander Customary
Adoption Practice’ (1997) 4(7) Indigenous Law Bulletin 11, 11.

17 Paul Ban et al, ‘Torres Strait Islander Family Life’ [1993] (35) Family Matters
<https://aifs.gov.au/publications/family-matters/issue-35/torres-strait-islander-family-life>.

18 Investigation into Altruistic Surrogacy Committee, Parliament of Queensland, Investigation
into the Decriminalisation and Regulation of Altruistic Surrogacy in Queensland (2008) 97.

19 The term was created at this point in time for this project.

138 (2018) 31 Australian Journal of Family Law
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Queensland law. In recognition of the diversity of languages in the Torres
Strait and the commonality of the practice across language groups, the
working group agreed upon the term Kupai Omasker to describe the Torres
Strait Islander traditional adoption project. ‘Kupai’ is the Torres Strait Western
Islands word for ‘lineage’20 and ‘Omasker’ is the Torres Strait Eastern Islands
word for ‘children’.21 The words used together can be interpreted as ‘the
caring of all our children’.22 In time it has come to be used as a term for the
traditional adoption practice facilitating a common understanding of Torres
Strait Islanders and non-Torres Strait Islanders.23

Australia’s best-known Torres Strait Islander, (Eddie) Koiki Mabo, was
himself traditionally adopted at Mer (Murray Island). Koiki Mabo was the
driving force behind the Mabo v Queensland24 and Mabo v Queensland
[No 2].25 He was the first named applicant and these cases have become
synonymous with the fight for recognition of Torres Strait Islander customs26

and traditions by the common law of Australia. In his memoir as told to Noel
Loos, Koiki Mabo recounts being raised by his uncle who was a ‘Mabo’.27 By
birth, Koiki Mabo was a ‘Sambo’. He spoke of his traditional adoption,
expressing, ‘I have no intention of changing my name back to Sambo’.28 This
is the nature of traditional adoption to Torres Strait Islanders.

It is important to differentiate between Torres Strait Islander and Aboriginal
customs in relation to adoption. In Aboriginal customary law, adoption is rare.
Cultural diversity among Aboriginal people in Australia, however, means that
there are some cases where adoption is a part of Aboriginal tradition.29 One
example is the native title decision in Ngalakan People v Northern Territory.30

The case involved a native title claim by the Ngalakan people. Part of the
customary law (native title) being sought was the recognition of the traditional
practice of adoption:

Adoption is the term that is used when someone has been ‘grown up’ by a member
of a group. In a case such as that, the adult who is doing ‘the growing up’ is regarded
as a social parent. Just as a person who has been formally adopted can enjoy, in
western society, the same rights of inheritance and maintenance as a natural born
child, so also can a person who has been accepted into a group by adoption, claim
membership of that group and trace his or her membership back through the
adopting family.31

20 Ban et al, above n 17, 7.
21 Ibid 9.
22 Department of Social Security, Australian Government, Guide to Social Security Law

(5 February 2018) <http://guides.dss.gov.au/guide-social-security-law/3/5/1/20>.
23 As this is not the proper language name for the practice, to use it in this way is erroneous.
24 (1988) 166 CLR 186.
25 (1992) 175 CLR 1 (‘Mabo’).
26 And Indigenous rights generally.
27 Noel Loos and Koiki Mabo, Edward Koiki Mabo: His life and struggle for land rights

(University of Queensland Press, 1996) 26.
28 Ibid 27.
29 As will be seen, traditional Aboriginal adoption is the central issue in the succession case

that will be discussed.
30 (2001) 112 FCR 148.
31 Ibid 163 [48].
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For Torres Strait Islanders though, traditional adoption is a ‘widespread family
custom of sharing the care of children within the extended family’32 and forms
an integral part of Torres Strait culture in relation to family and community
structure.

As a central tenet of customary practice, traditional adoption performs an
essential role in constructing the notion of the family unit for Torres Strait
Islanders. However, the practice has not been recognised as a form of legal
adoption either by legislation or case law in Queensland or Australia despite
decades of discussion in various forums. An investigation into this failure is
important for a range of practical reasons. Importantly, the current law does
not allow legal parentage to be transferred in traditional adoptions and this
creates significant legal issues for both the Torres Strait Islander traditional
adoptee child and the adoptive parents.

There are three main areas of discrimination that traditionally adopted
Torres Strait Islanders face. The first is that they cannot obtain a birth
certificate which reflects the ‘traditionally adoptive status of the child’.33 This
leads to practical issues where ‘birth certificates need to be produced for
schools, sporting clubs and driver’s licences’.34 The second is in relation to
succession law and whether traditionally adopted children can be regarded as
‘issue’, particularly where adoptive parents pass away intestate. The third area
of discrimination is that, because there is no legal transfer of parentage to the
adoptive parents, the birth parents are able to challenge the custody of the
traditionally adopted children in the Family Court.35

In 2013, the Family Law Council made several recommendations to the
federal government in respect of Torres Strait Islander traditional adoption.
Importantly, these included a specific recommendation that legislation should
be developed ‘to enable the family courts to transfer parental status to Torres
Strait Islander receiving parents’.36 So far, this proposal has not been
implemented.

The key issue is that there is no available process by which the receiving
parents in a Torres Strait Islander traditional adoption can be legally assigned
the parentage of the child. Although the Family Court of Australia can make
a parenting order in favour of the receiving parents, this is an order for
parental responsibility under the Family Law Act 1975 (Cth) (‘Family Law
Act’). In other words, the only order that can be made to best recognise the
parenting role of the receiving parents is an order for equal shared parental
responsibility which means that the parents share ‘all the duties, powers,
responsibilities and authority which, by law, parents have in relation to
children’.37 While this may confer a type of parenthood, it does not confer the

32 Paul Ban, ‘Would a Formal Treaty Help Torres Strait Islanders Achieve Legal Recognition
of their Customary Adoption Practice?’ (2006) 6(19) Indigenous Law Bulletin 17, 17.

33 Peter Bartholomew, ‘Recognition Given to Aspects of Indigenous Customary Law in
Queensland’ (Research Bulletin No 8/98, Parliamentary Library, Parliament of Queensland,
1998) 38.

34 Ban et al, above n 17, 3.
35 Bartholomew, above n 32, 38.
36 See Family Law Council, Attorney-General’s Department, Report on Parentage and the

Family Law Act (2013) xviii.
37 Family Law Act 1975 (Cth) s 61B (‘Family Law Act’).

140 (2018) 31 Australian Journal of Family Law
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legal status of being the parents of the child.38 It leaves uncertainty in terms
of rights of inheritance and presents a relationship void after the child has
turned 18 and is an adult at law.

Legal recognition of traditional adoption would also accord with Australia’s
international obligations under both the Convention on the Rights of the
Child39 (‘Convention’) and the United Nations Declaration on the Rights of
Indigenous Peoples40 (‘United Nations Declaration’). Article 5 of the
Convention specifically outlines that ‘States Parties shall respect the
responsibilities, rights and duties of parents or, where applicable, the members
of the extended family or community as provided for by local custom’ which
would appear to provide an obligation to uphold the concept of traditional
adoption. Also supportive is art 8(1), aiming to preserve the right of the child
to their identity, and arts 29 and 30 providing for the right to cultural identity
and to enjoy culture within the community. The protection of the ‘original
cultural identity’ of a child is of high significance.41 The sentiment of these
articles is echoed in the United Nations Declaration where art 5 states that
‘Indigenous peoples have the right to maintain and strengthen their distinct
political, legal, economic, social and cultural institutions, while retaining their
right to participate fully, if they so choose, in the political, economic, social
and cultural life of the State’. This article exemplifies the struggle for
recognition of Torres Strait Islander traditional adoption as a cultural
institution and the tension of attempting to make it fit the western
conceptualisation of adoption. This tension is further evidenced in art 21 of the
Convention which outlines that:

States Parties that recognize and/or permit the system of adoption shall ensure that
the best interests of the child shall be the paramount consideration and they shall:

(a) Ensure that the adoption of a child is authorized only by competent
authorities who determine, in accordance with applicable law and procedures
and on the basis of all pertinent and reliable information, that the adoption
is permissible in view of the child’s status concerning parents, relatives and
legal guardians and that, if required, the persons concerned have given their
informed consent to the adoption on the basis of such counselling as may be
necessary

Article 21 of the Convention deals with only adoptions formed by competent
authorities and does not include traditional or customary adoptions.
Traditional adoption bypasses the administrative involvement of the courts
and government considered necessary to meet the requirement that the best
interests of the child be the paramount consideration in the adoption process.

38 In the event of there being only one parent, an order for sole parental responsibility could be
made in favour of that person. For a discussion about ideas of ‘parenthood’, see Zoe Rathus,
‘Of “Hoods” and “Ships” and Citizens: The Contradictions Confronting Mothers in the New
Post-Separation Family’ (2010) 19 Griffıth Law Review 438.

39 Convention on the Rights of the Child, opened for signature 20 November 1989, 1588 UNTS
530 (entered into force 2 September 1990).

40 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN
GAOR, 61st sess, 107th plen mtg, UN Doc A/RES/61/295 (2 October 2007).

41 Mark Anderson, ‘Protecting the rights of Indigenous and Multicultural children and
preserving their cultures in fostering and adoption’ (2014) 52(1) Family Law Review 6, 7.
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Due to this, the Committee on the Rights of the Child has consistently
encouraged countries to legislate for traditional adoption to ensure that the
requirements of art 21 are met.42

Given the practical discrimination being faced by Torres Strait islander
families where there has been an adoption, the long history of failing to act on
recommendations of various law reform proposals43 and the nudge provided
by our obligations under International instruments, the time has come to end
this discriminatory situation and legislate to provide certainty.

III Queensland law: Legislation and cases

Despite the lack of movement on Torres Strait Island traditional adoption, the
Queensland government has acted to deal with other complex family
arrangements such as surrogacy and adoption laws. This section considers
these two legislative reform processes which occurred in Queensland during
the last decade. It also briefly observes the contrasting approach of the Child
Protection Act 1999 (Qld) (‘Child Protection Act’) which recognises Torres
Strait Islander traditional adoptive parents to the extent required to ensure the
possibility of state intervention in those families. Finally, it considers how the
discriminatory policy void manifests in inheritance rights.

A Altruistic surrogacy

Because of the similarities between surrogacy and traditional adoption,
altruistic surrogacy is one of the areas in which traditional adoption has been
expressly considered for legal recognition in Queensland. In 2008, the
Queensland Parliament conducted an inquiry into the decriminalisation of
altruistic surrogacy. The inquiry noted that ‘Queensland is the only Australian
jurisdiction where altruistic surrogacy is a criminal offence with the maximum
penalty being $7,500 or three years jail’.44 Legal recognition of Torres Strait
Islander traditional adoption was contemplated within that inquiry as a means
of considering and clarifying whether and how such traditional adoptions
could fit within the definition of altruistic surrogacy.45 The parliamentary
committee dedicated its closing chapter to a discussion of whether Torres
Strait Islander traditional adoption ought to be recognised as a form of
altruistic surrogacy; however, it was determined by the committee that
altruistic surrogacy law was not the most suitable place for the legal
recognition of traditional adoption. A key reason for this was the view that
most Torres Strait Islander traditional adoptions fall outside the meaning of

42 See, eg, Committee on the Rights of the Child, Concluding Observations of the Committee
on the Rights of the Child: Lao People’s Democratic Republic, UN Doc CRC/C/15/Add.78
(19 October 1997) 22 and Summary Record of the 350th Meeting: Ethiopia, Committee on
the Rights of the Child, 14th sess, 350th mtg, Agenda Item 4, UN Doc CRC/C/SR.350
(17 January 1997) 37, 50, 56.

43 Eg, Cabinet and Ministerial Directory (Qld), ‘Future Adoption Laws for Queensland’
(Discussion Paper, July 2008) 6 <https://cabinet.qld.gov.au/documents/2008/Jul/Adoption
%20discussion%20paper/attachments/future-adoption-laws.pdf>.

44 Investigation into Altruistic Surrogacy Committee, above n 18, 9. That was under the
Surrogate Parenthood Act 1988 (Qld).

45 Investigation into Altruistic Surrogacy Committee, above n 18, 97.
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altruistic surrogacy because they generally do not involve assisted
reproductive technology.46 Additionally, they noted that arrangements are
often made post-conception which lacks the necessary intention to become
pregnant, an element required to meet s 7 of the new Act.47

The Surrogacy Act 2010 (Qld) (‘Surrogacy Act’), which resulted from that
inquiry, defined ‘surrogacy arrangement’ in s 7 as:

an arrangement, agreement or understanding between a woman and another person
or persons under which —

(a) the woman agrees to become, or try to become, pregnant with the intention
that —

(i) a child born as a result of the pregnancy is to be treated as the child,
not of the woman, but of the other person or persons; and

(ii) the woman will relinquish to the other person or persons custody and
guardianship of a child born as a result of the pregnancy; and

(b) the other person or persons agree to become permanently responsible for the
custody and guardianship of a child born as a result of the pregnancy.

Despite the outcome, two recommendations were put forward in the report
with respect to Torres Strait Islander traditional adoption. Recommendations
25 and 26, the final two recommendations in the report, recommend
respectively:

[25] The committee recommends that, in developing options for the recognition
of traditional Torres Strait Islander ‘adoptions’, the Queensland Government:

• Considers options in consultation with the Torres Strait Islander
community, having an appreciation of parenting roles, extended
family and child rearing practices in Torres Strait Islander culture;

• Considers options which protect the existing legal right of the birth
mother/parents not to relinquish the child and promote the rights of
the child to information on his/her genetic parentage;

• Considers the relevance of the model proposed for transfer of legal
parentage in altruistic surrogacy in the wider community along with
lessons from the operation of the Family Law Court Kupai Omasker
parenting orders;

• Ensures that the model is accessible to Torres Strait Islanders
throughout the State; and

• Develops a culturally appropriate community education program to
support the implementation of such a provision.

...
[26] The committee recommends that the Queensland Government provides an

opportunity for further dialogue with the Torres Strait Islander community on
the issues of telling and traditional ‘adoption’ practice and a child’s right to
information. This dialogue should offer the opportunity to fully explain the
evidence base for the Department of Child Safety’s current policy around
telling. It should also encourage and support community based research and
engagement initiatives which seek to foster discussion within the community
and with the Government on the issue.48

Although altruistic surrogacy was legislated for in Queensland in 2010, no

46 Ibid 98.
47 Ibid 97.
48 Ibid 99, 101.
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further progress was made on implementing these recommendations.49

Importantly for the purposes of our examination, the Surrogacy Act
provides for a transfer of parentage to the intended parents by application to
the Children’s Court and, upon the making of a parentage order the child
‘becomes a child of the intended parent, or ... parents’.50 However, there are
strict requirements and a parenting order can only be made where certain
elements exist including: it will be for the ‘wellbeing’ and ‘in the best
interests’ of the child,51 there is a ‘medical or social need for the surrogacy
arrangement’,52 a surrogacy arrangement was made after all parties obtained
independent legal advice53 and it was not commercial.54 The Births, Deaths
and Marriages Registration Act 2003 (Qld) (‘Births, Deaths and Marriages
Act’) then allows for the registration of the birth certificate with the names of
the parents being recorded as those persons in whose favour the parentage
order was made.55 Although this Act only applies to a small number of
families who fall within the strict confines of those who have undertaken an
altruistic surrogacy arrangement in accordance with the law, it does provide
this group with complete legal certainty.

The question of commercial surrogacy has been considered by the Family
Court of Australia in a number of cases where Australian couples have enlisted
birth mothers based overseas.56 Many of these cases involved situations where
the male in a heterosexual couple had provided sperm, there was an
anonymous egg donor and a birth mother in a third country who was contacted
through an agency or broker.57 Many also involved public policy concerns
because even extra-territorial surrogacy is prohibited in most jurisdictions in
Australia.58 On the whole, the Family Court has exhibited discomfort with
overseas commercial surrogacy, as reflected in an article by the then Chief
Judge of the Federal Circuit Court, John Pascoe.59 He noted that ‘tension’ is
created ‘between two policy goals’; the federal policy goal of protecting the
best interests of children and the state policy goal of protecting women and

49 No mention of traditional Torres Strait Islander adoption is made in the Explanatory Notes,
Surrogacy Bill 2009 (Qld).

50 Surrogacy Act 2010 (Qld) s 39(2)(a).
51 Ibid s 22(2)(a).
52 Ibid s 22(2)(d).
53 Ibid s 22(2)(e)(i).
54 Ibid s 22(2)(e)(vi).
55 Births, Deaths and Marriages Act 2003 (Qld) s 14 (‘Births, Deaths and Marriages Act’).
56 The case of ‘Baby Gammy’ attracted media attention when one twin of an Australian

surrogacy agreement with a Thai woman was left in Thailand. The left behind twin had
Down syndrome. The actual case is reported at Farnell v Chanbua (2016) 56 Fam LR 84.

57 See Dennis v Pradchaphet [2011] FamCA 123 (22 February 2011) (Stevenson J);
Dudley v Chedi [2011] FamCA 502 (30 June 2011) (Watts J); Ellison v Karnchanit (2012)
48 Fam LR 33 (Ryan J); Bernieres v Dhopal (2015) 53 Fam LR 547 (Berman J) and
Bernieres v Dhopal (2017) 324 FLR 21 (Bryant CJ and Strickland and Ryan JJ) and Amrita
Pande, ‘Commercial Surrogacy in India: Manufacturing a Perfect Mother-Worker’ (2010) 35
Signs 969. For a discussion of some of the case laws, see Alexandra Harland et al, Family
Law Principles (Lawbook Co, 2nd ed, 2015) 223–41.

58 Mary Keyes and Richard Chisholm, ‘Commercial surrogacy — some troubling family law
issues’ (2013) 27 Australian Journal of Family Law 105.

59 John Pascoe, ‘Surrogacy: The Commodification of New Born Children’ (2015) 24(2)
Australian Family Lawyer 1.
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children from commodification and exploitation.60 Although the courts
usually made orders for equal shared parental responsibility, they rarely made
parentage declarations, even in respect of a male partner who was
undoubtedly a biological parent.61 The reasons for this included the sense of
fait accompli62 presented by the intended parents being the only active parties
in the case, the public policy concern that the arrangements amounted to
criminal offences committed by those parties, and the interplay among, and
interpretation of, a number of sections of the Family Law Act.63 Specifically,
it has been held that the court cannot make an order that a man is a ‘parent’
under s 60HB of the Family Law Act unless a state court has made an order
in those terms under the surrogacy laws of the relevant state64 — and this can
only happen in altruistic surrogacy situations. There is no basis to make a
parentage declaration in favour of an intended mother who has no biological
or genetic connection to the child.

These cases represent situations where judges sought to refuse applications
for parentage declarations when confronted by social parents who have flouted
the law, and have engaged in overseas commercial arrangements to bring a
child into their lives. As will be seen, in cases involving Torres Strait Islander
traditional adoptions, the judges exhibit frustration that they cannot make
parentage orders in favour of social parents. In these latter cases, there is no
commercialisation and no sense of exploitation or cultural power imbalance.
In fact, it involves parties exercising cultural rights and rites.

B Adoption

Adoption has a long history in the way that families are formed. It was
common in ancient Greece and Rome, and generally involved close kin.65

Until formal adoption laws began to develop in English speaking countries at
the end of the 19th and early 20th centuries, adoptions were generally open
with the adoptive family and family of origin being known to each other.66

However, the circumstances of private adoptions in Australia in the
19th century have subsequently been described as a ‘“market” in children’ and
there were calls for the regulation of the practice to protect children from
exploitation and to ensure that informal adoptive parents could not have their
adopted children removed by the natural parents.67 For the first 2 decades of
the 20th century, Queensland adoptions were still private agreements,
sometimes recorded by a contract drawn up by a solicitor.68

60 Ibid 4.
61 For the most comprehensive discussions, see Ellison v Karnchanit (2012) 48 Fam LR 33

(Ryan J); Bernieres v Dhopal (2015) 53 Fam LR 547 (Berman J) and Bernieres v Dhopal
(2017) 324 FLR 21 (Bryant CJ and Strickland and Ryan JJ).

62 Pascoe, above n 60, 3.
63 Family Law Act 1975 (Cth) ss 4, 60F–60H, 60HB, 67ZC, 69VA, 69ZH.
64 Bernieres v Dhopal (2017) 324 FLR 21, 31 [53].
65 Victorian Law Reform Commission, Review of the Adoption Act 1984, Consultation Paper

(2016) 8.
66 Ibid 9.
67 Ibid.
68 Office of Economic and Statistical Research, Queensland Past and Present: 100 Years of

Statistics, 1896–1996 (Queensland Government, 2009) 295.
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In 1921, the Infant Life Protection Act 1905 (Qld) was amended to make
provision for the legal adoption of children under 10 years. No rights of
succession were conferred by adoption at this time69 but it was the beginning
of treating adoption as a matter of public concern. In line with this approach,
the State’s successive legislative instruments have placed a government
department at the apex of the adoption process.70 A more comprehensive
process came with the Adoption of Children Act 1935 (Qld) which provided
that legal adoptions were to be made through ‘an official administrative
procedure’,71 namely by application to the Director of the State Children
Department. The Adoption of Children Act 1964 (Qld) was passed decades
later in ‘an attempt to introduce uniform adoption laws throughout
Australia’.72 Throughout this period, the ‘Director of the State Department of
Children’s Services continued to be the sole authority’ responsible for the
adoption of children.73 Adoption numbers were at their highest during the
1960s–70s.74 Formal adoption in the general community has reduced
drastically in the years that ensued, reflecting major social change. In
Queensland, by 30 June 2017, only seven adoption orders were made which
were not in favour of a step-parent or an intercountry adoption.75

Contrary to the lack of recognition today, until 1985 Queensland
government policy allowed Torres Strait Islander adoptions to be ‘rubber
stamped’ through an administrative process.76 Formal registration of
traditional adoptions on the Queensland Register of Adoptions meant that
birth certificates could be changed thus avoiding legal complexities for
traditionally adopted adults later in life. As a result, traditionally adopted
children were treated as ‘adopted children’ for the purposes of Queensland law
and problems such as those regarding birth certificates and inheritance did not
arise. However, the practice was brought to an end in 1985 by the Department
of Family Services. The change in practice was instigated by the requirement
that adoption applications be ‘processed formally and publically through
social workers, rather than privately within the family’.77 No alternative
mechanism for legal recognition of traditional adoption was established in its
place.

Adoption in Queensland is now regulated by the Adoption Act 2009 (Qld)
(‘Adoption Act’) which replaced the 1964 Act. Therefore, the only legal way
to adopt in Queensland is through an administrative system with public
intervention from the relevant government department and its associated
officers. Although the Adoption Act was reviewed in 2016, traditional Torres
Strait Islander adoption was not identified as forming part of that review.78

69 Ibid.
70 Ibid.
71 Ibid.
72 Ibid.
73 Ibid.
74 Ibid 296; Monash University, History of Adoption Project — Queensland Records

<http://artsonline.monash.edu.au/historyofadoption>.
75 Department of Communities, Child Safety and Disability Services, Adoptions (6 July 2017)

<https://www.communities.qld.gov.au/childsafety/about-us/our-performance/adoptions>.
76 Ban, above n 16.
77 Ibid.
78 Department of Communities, Child Safety and Disability Services, Public consultation for
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Section 7(1)(a) of the Adoption Act expressly outlines that ‘adoption (as
provided for in this Act) is not part of Aboriginal tradition or Island custom’.
The section also contains a Note that Torres Strait Islander custom:

includes a customary child-rearing practice that is similar to adoption in so far as
parental responsibility for a child is permanently transferred to someone other than
the child’s parents. This practice is sometimes referred to as either ‘customary
adoption’ or ‘traditional adoption’.79

Beyond this, the Act does not recognise Torres Strait Islander traditional
adoptions, nor does it provide a framework for recognition at a state level.
Because traditional Torres Strait Islander adoptions fall outside the ambit of
adoption laws, they are treated as private adoptions. Consequently, while they
are not unlawful, they cannot be legally enforced in a court of law. This is in
contrast to an adoption conducted under the Adoption Act, where the adoption
process is ultimately sanctioned by order of the Children’s Court and a birth

certificate in the new names is issued.80

C Child protection

By way of contrast, there is one area of law where Queensland legislation
references children who are traditionally adopted through Torres Strait
Islander ‘custom’, and that is the Child Protection Act 1999 (Qld). It is
essential to have legislation which allows state intervention in families when
children are in need of protection, but it is also true that Indigenous children
are vastly overrepresented in the out of home care system.81 Sections 10 and
11 of the Child Protection Act establish when state intervention can occur in
families and who a ‘parent’ is for the purposes of the Act. A child is defined
as being ‘in need of protection’ in circumstances of ‘significant harm’82 and
when the child ‘does not have a parent able and willing to protect the child
from the harm’.83 The definition of ‘parent’ establishes those persons
exercising parenthood from whom a child may be removed. Section 11(4)
states that a parent of a Torres Strait Islander child includes a person ‘who,
under Island custom, is regarded as a parent of the child’.84 To add to the
injustice, there would appear to be no obligation on the Department to serve
court materials on the parents in a traditional adoption if court proceedings are
commenced. Part 3 of the Child Protection Act, which deals with ‘court
assessment orders’ uses a different definition of ‘parent’, which would only
include the biological parents or people in whose favour a parentage order has
been made, people with family court orders in their favour and long-term

the review of the operation of the Adoption Act 2009, Discussion Paper (2015); Review of the
operation of the Adoption Act 2009, Final Report (2016) <https://www.communities.qld
.gov.au/resources/childsafety/adoption/review-adoption-act-report.pdf>.

79 Adoption Act 2009 (Qld) s 7(1)(a) and Births, Deaths and Marriages Act 2003 (Qld) s 14
(although the relevant sub-section refers to Adoption Act 1964 (Qld)).

80 Adoption Act 2009 (Qld) s 174.
81 University of Melbourne, Centre for Evidence and Implementation, SNAICC and Save the

Children Australia, ‘The Family Matters Report: Measuring trends to turn the tide on
Aboriginal and Torres Strait Islander child safety and removal’ (Report, Australian Institute
of Family Studies, 2016).

82 Child Protection Act 1999 (Qld) s 10(a) (‘Child Protection Act’).
83 Ibid s 10(b).
84 Ibid s 11(4).
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guardians.85 It seems discriminatory to have laws that recognise traditional
adoptive parents when the state seeks to remove their children, but to exclude
them from being respondents to any subsequent proceedings — and failing to
legislate for the legal recognition of that relationship generally.

D Queensland case law: Eatts v Gundy
A recent Queensland Court of Appeal case demonstrates the current legal
status of Torres Strait Islander traditional adoption in Queensland. It is the
intestacy case of Eatts v Gundy86 in which the Court set out its view of the
legality of traditional adoption — both Aboriginal and Torres Strait Islander
— in Queensland.

Briefly, the matter involved an application by Mr Gundy as to whether he
was entitled to make a claim on the estate of the late Ms Doreen Eatts. The
administrator of Doreen Eatts’ estate was her sister, Ms Joslin Eatts. As
Doreen Eatts was not survived by a partner and had no biological children, the
contest for the whole of her estate was between her sister, Joslin Eatts, and
Gundy. Doreen Eatts had raised Gundy from childhood and he claimed to be
traditionally adopted according Aboriginal law (traditions). As Doreen Eatts
passed away intestate, the rules of succession as set out in the Succession Act
1981 (Qld) (‘Succession Act’) applied. The case turned on a whether Gundy
was an ‘issue’ or a ‘child’ of Doreen Eatts for the purposes of the Succession
Act.

In analysing the law surrounding traditional adoption in Queensland, the
Court made a number of key findings. At the beginning of his judgment,
Fraser JA made clear that his decision was based on ‘the correct construction
of the statutory provisions’.87 His Honour made three core findings in respect
of traditional adoption in Queensland. The first two were that a traditionally
adopted child is neither an ‘issue’, nor a ‘child’, for the purposes of the
Succession Act. On these points, Fraser JA took the unusual step of looking to
the report of the Queensland Parliamentary Committee for Electoral and
Administrative Review to assist with his interpretation of the Succession
Act.88 Third, he found that traditional adoptions are not recognised by the
common law of Australia or the Native Title Act 1993 (Cth) (‘Native Title
Act’). While native title rights were not formally argued by Gundy, Fraser JA
outlined his view that, because traditional adoption was not a native title right
in respect of land or water, it was not within the purview of Mabo89 or s 10
of the Native Title Act. Gundy’s only rights to the estate, if any, existed under
the Succession Act. Muir JA and Martin J agreed with the reasoning and orders
of Fraser JA.90 Discussing possible links between succession rights and native
title rights is beyond the scope of this article. Utilising native title rights to

85 Ibid s 37. ‘Long-term guardians’ only means people who have had a child protection order
made in their favour: at sch 3 (definition of ‘long-term guardian’).

86 [2015] 2 Qd R 559.
87 Ibid 561–2 [7].
88 Ibid 568 [26].
89 Mabo v Queensland [No 2] (1992) 175 CLR 1.
90 For a discussion on Eatts v Gundy [2015] 2 Qd R 559 and Torres Strait Islander traditional

adoption, see Heron Loban, Aidan Booker and Kathryn van Doore, ‘Eatts v Gundy and
Torres Strait Islander Traditional Adoption’ (2015) 8(20) Indigenous Law Bulletin 22.
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extend to other rights has been met with mixed legal opinion, but generally the
narrow interpretation of the law adopted by Fraser JA is supported.

A point not discussed in the case was the matter of Ms Eatts making a will
to ensure Mr Gundy was a beneficiary on her passing, if that was her wish.
Low will-making rates and the taboo subjects of death and dying among many
Aboriginal and Torres Strait Islander people have been referred to by Vines91

in her research conducted over decades. This leads to high levels of intestacy
among Aboriginal and Torres Strait Islander people. This sociocultural context
coupled with the decision in Eatts v Gundy highlights the ongoing failure of
state law to currently provide recognition of traditional adoption and points to
the critical need to provide an avenue of legal recognition so that traditional
adoptees do not experience discrimination.

IV Recognition in federal jurisdiction: Family law

Family law has perhaps been the most considered area of law in respect of the
recognition of Torres Strait Islander traditional adoptions. Cases in this federal
jurisdiction have long acknowledged the importance of culture to Aboriginal
and Torres Strait Islander children.92 For example, the seminal case of In the
Marriage of B and R93 underlined the importance of expert testimony on the
impact of separation of Aboriginal and Torres Strait Islander children from
their community and the importance of judges having relevant information
about cultural issues.

Specific legislative recognition of cultural circumstances was legislated in
1995,94 partly as a result of advocacy by the then Chief Justice of the Family
Court of Australia, the Hon Alastair Nicholson. However, this initial
recognition was quite limited. There was no particular recognition of Torres
Strait Islander traditional adoption in this legislative amendment. The new s
68F(2)(f) of the Family Law Act provides that, in determining a child’s best
interests, a court must consider:

the child’s maturity, sex and background (including any need to maintain a
connection with the lifestyle, culture and traditions of Aboriginal peoples or Torres
Strait Islanders) and any other characteristics of the child that the court thinks are
relevant ...

In 1993, a research project team led by Paul Ban, and including Torres
Strait Islanders, presented information about traditional adoption and the legal

91 See, eg, Prue Vines, ‘Testamentary Freedom and Customary Law: The Impact of Succession
Law on the Inheritance Needs of Aboriginal and Torres Strait Islanders in Australia’ (2017)
91 Australian Law Journal 360; Prue Vines, ‘The New South Wales Project on the
Inheritance Needs of Aboriginal People: Solving the Problems by Making Culturally
Appropriate Wills’ (2012) 16(2) Australian Indigenous Law Review 18.

92 See, eg, In the Marriage of M and M R Gouge (1984) 9 Fam LR 500. For a discussion of
the development of these laws and jurisprudence, see Keryn Ruska and Zoe Rathus, ‘The
Place of Culture in Family Law Proceedings: Moving beyond the dominant paradigms of the
nuclear family’ (2010) 7(20) Indigenous Law Bulletin 8; Adelaide Titterton, ‘Indigenous
Access to Family Law in Australia and Caring for Indigenous Children’ (2017) 40 University
of New South Wales Law Journal 146.

93 (1995) 19 Fam LR 594.
94 Family Law Reform Act 1995 (Cth).

Parentage not parenthood 149



JOBNAME: No Job Name PAGE: 20 SESS: 1 OUTPUT: Mon Apr 16 15:15:32 2018
/journals/journal/ajfl/vol31pt3/part_3

issues which arise at the National Family Court Conference,95 and the
following year, the Chief Justice visited the Torres Strait.96 His Honour
observed the impact of the lack of recognition of the practice, particularly in
regard to inheritance, birth certificates and custody proceedings.97

By the end of the 1990s, the Family Court, in consultation with the Torres
Strait Islander community, had ‘developed a special procedure for dealing
with matters involving the traditional child-rearing practices of Torres Strait
Islander peoples’.98 This procedure was not simply applied when individual
parties came to court because they had a particular reason to want
formalisation of a traditional adoption. Instead, the Family Court embarked on
a program in which Torres Strait Islander peoples were actively encouraged to
apply to the Court to obtain some official recognition of their adoption
arrangements — the Court filling in what it perceived to be a legislative
lacuna. Over time, the Court developed ‘special affidavits and application
forms to allow parenting applications to be made that recognised the special
nature of Kupai Omasker’.99 The Court also appointed two Elders as assessors
in these matters under s 102B of the Family Law Act,100 obtained a family
assessment report101 and engaged the assistance of a Torres Strait Islander
family consultant. By 2004, the Court had issued a Practice Direction102 in
relation to these cases.

In the Family Court’s 1999–2000 Annual Report, it was reported that the
Court sat in the Torres Strait ‘to respond to a large number of applications for
parenting orders from Islanders who had previously “received” children from
relatives or friends according to the traditional Kupai Omasker child rearing
practice’.103 This was to respond to the ‘widespread concern in the Islander
communities that the legal responsibility for these children was unclear’.104 It
was further reported that during the circuit court sitting of the Family Court
in the Torres Strait ‘120 child-related consent orders involving Torres Strait
Islander families were made in six different locations’.105 The Annual Report’s
use of the term ‘previously’ is an important reference to the legacy issues
created by the past and ongoing discrimination as a consequence of the lack

95 Ban at el, above n 17.
96 Alastair Nicholson, ‘The Law of Customary Adoption: A Comparison of Australian and

Canadian Approaches to its Legal Recognition’ (Paper presented at 5th World Congress:
Children Caught in Conflict, Nova Scotia, Canada, 24 August 2009) 13.

97 Alastair Nicholson, ‘Family Court initiatives with Aboriginal and Torres Strait Islander
communities’ (1995) 3(76) Aboriginal Law Bulletin 15, 16.

98 Family Law Council, above n 15, 20 (footnote omitted).
99 Ibid.

100 Family Law Act 1975 (Cth).
101 Such reports are often obtained in parenting cases (usually under Family Law Act s 62G) and

are written by social scientists (psychologists or social workers) to assist in determining
what parenting orders might be in the best interests of the child.

102 Family Court of Australia, Practice Direction No 8 — Applications to the Court arising from
traditional and customary adoption practices, 17 March 2004.

103 Family Court of Australia, Annual Report 1999–2000, Annual Report No 11 (2000) 3.
104 Ibid.
105 Ibid. In the Family Court of Australia, Annual Report 2000–2001, Annual Report No 12

(2001) 6, it was again reported that a circuit court travelled to the Torres Strait to deal with
traditional adoption matters. However, after this time no further circuit courts to the Torres
Strait were reported in the Family Court’s annual reports.
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of legal recognition of traditional adoption.
Despite the efforts of the Family Court, it was still limited by its jurisdiction

and could only make orders for parental responsibility in favour of the
receiving parents. The special procedure required the consent of the giving
parents but, even with this, the orders stopped short of transferring the
parentage of the child. Thus, the biological parents remained the legal parents
of the child with only parental responsibility shifting to the adopting parents.

The work of the Chief Justice of the Family Court and the subsequent
Practice Direction did not sit in isolation. The first cases in which Torres Strait
Islander traditional adoption was mentioned occurred even before the Family
Court’s serious entry into this issue. Re CP is a 1997 case which did not
actually involve a traditional adoption but concerned parties from different
cultural groups around the Torres Straits. The 4-year-old boy who was the
subject of the proceedings had been placed informally with one of the parties
by his mother when he was an infant. The case was important in the
development of the Family Court’s understanding of the significant
differences between various Indigenous cultures. An expert witness106

explained that adoption is rare among Aboriginal peoples whereas ‘it is a
common, and highly valued, social practice’ in the Torres Strait.107 Aboriginal
communities experience a more fluid system of child-rearing with children
moving between households on a temporary basis.

In contrast, Torres Strait customary adoption from one set of kin to another is
intended to be a permanent transfer, even though this is not always the outcome. The
adoption is often kept secret when the child is young so as to ensure that affective
ties between adopter and adoptee are strengthened so as to make the relationships a
more permanent one. The child is a gift, to strengthen bonds of kinship and
friendship ...108

The unreported case of Kitchell Zitha v Bon involved a dispute between the
biological mother and social parents of a boy, now aged 6 years, as to whether
there had been a traditional adoption.109 Buckley J ordered that the boy live
with the receiving parents but he ‘stopped short of making a finding that a
traditional adoption had taken place’ saying: ‘The issue is an extremely
complex one and varying practices and nuances that apply are such that it
would more appropriately be a matter for the relevant elders to determine.’110

The reluctance of the courts to determine whether a traditional adoption has
taken place will be seen again shortly in Lara v Marley.111

In more recent times, three types of cases are seen where traditional
adoption is discussed; those where the adoptive parents merely wish to
formalise the arrangement, those where the adoptive parents have a specific

106 A lecturer in social anthropology and cultural heritage studies at Charles Sturt University.
107 Re CP (1997) 21 Fam LR 486, 499. For a detailed analysis of this case, see John Dewar,

‘Indigenous Children and Family Law’ (1997) 19 Adelaide Law Review 217.
108 Re CP (1997) 21 Fam LR 486, 503 citing the evidence of Dr M.
109 Deanne Drummond, ‘Kupai Omasker — Incorporating Traditional Adoption Practices into

Australia’s Family Law System’ (Paper presented at 6th World Congress on Family Law and
Children’s Rights, Sydney, Australia, 19 March 2013) 15 citing Kitchell Zitha v Bon
(Unreported, Family Court of Australia, Buckley J, 4 September 2001).

110 Ibid 16.
111 (2003) 32 Fam LR 270.
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reason for formalising traditional adoption, and those where a dispute has
arisen.

A Mere formalisation

Mere formalisation cases highlight the ongoing desire of Torres Strait Islander
families to take steps to officially recognise their arrangements.112 The case of
Beck v Whitby113 is an example of adoptive parents wishing to have official
papers for the child they will bring up. It also represents the potential
intersections of the state jurisdiction of surrogacy and adoption, and the
Commonwealth jurisdiction in dealing with Torres Strait traditional adoption.

The applicants, Mr and Mrs Beck, applied to the Family Court for parenting
orders in respect of a child who had been traditionally adopted. Although
surrogacy is not discussed, the circumstances of the case provide a unique
insight into the difficulties the State and Commonwealth have in reconciling
how to regard and characterise Torres Strait Islander traditional adoptions
within the current statutory frameworks. The intersections with surrogacy can
first be seen in the reasons for decision, where Watts J outlined the possibility
that traditional adoption of a child had been discussed between Mrs Beck and
Ms Marlow, the birth mother of the child, 2 years prior to the case. Although
the conversation would not constitute a commissioning arrangement as
required for a legal altruistic surrogacy arrangement under the Surrogacy Act,
its existence is indicative of the premeditation of a traditional adoption
arrangement similar to surrogacy.

After discovering she was pregnant, Ms Marlow offered the child that she
was carrying to the Becks for traditional adoption. Mr and Mrs Beck
formulated specific terms for the traditional adoption for Ms Marlow and her
partner, Mr Whitby, to consider. Those terms included regulating the conduct
of Ms Marlow throughout the pregnancy by ensuring that she did not drink,
smoke or fly; advising the respective families of the impending traditional
adoption; ensuring that Mr Whitby and Ms Marlow both agreed to offer the
child and that they could not request that the child be returned. In some
respects, this arrangement could be characterised as quite similar to surrogacy
as envisaged under the Surrogacy Act114 given the prior discussion and the
expectations of the intended parents in respect of the conduct of the birth
mother during pregnancy.115 Of course, here there are no donated sperm or
ovum — and the expected child is the natural child of Ms Marlow and
Mr Whitby.

The situation illustrates the difference between traditional adoption and
surrogacy: upon receiving the child, Mr and Mrs Beck were not able to apply
to the Children’s Court to become the child’s legal parents. As Watts J noted,
the Family Court does not currently have the jurisdiction to change the legal

112 At this point in time, there are no known records of the frequency of traditional adoption
arrangements.

113 (2012) 46 Fam LR 537.
114 Ibid.
115 It should be noted that Surrogacy Act 2010 (Qld) s 15 specifically states that the birth mother

has the right to manage her own pregnancy despite what the parties to a surrogacy agreement
have agreed to.
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parentage of the child.116 In his judgment, Watts J states:

The difficulty with the birth certificate is an example of a practical problem that
flows from that lack of formal recognition of the Applicants as the parents of the
child. The problem has been discussed for more than 25 years in various significant
government reports. The Federal Government has power to amend the [Family Law
Act] to enable a court to declare persons in the positions of the applicants in this case
as parents. Alternatively the States have power to amend state legislation to allow
full recognition of traditional Torres Strait Islander child rearing practices. Maybe
one day the law will be changed.117

This exasperated commentary from the Court highlights frustration at the
failure of the law to recognise a commonplace practice within the Torres Strait
Islander community. Nicholson notes that the use of parenting orders by the
Family Court to formalise traditional adoptions is not a solution and is a
‘stopgap’ only.118

B Formalisation for a specific reason

Formalisation for a specific reason is exemplified in the case of
Dane v Alger.119 Here, the adoptive parents applied to the Family Court to
formalise the traditional parenting arrangements as a matter of urgency
because the subject 11-year-old girl and her family had been invited to
perform cultural dancing in a foreign country which had been ‘badly ravaged
by a natural disaster some years ago’.120 This was both a great opportunity and
a great honour. The girl had been with her adoptive family since she was about
1-year-old and there had been no contact with her biological mother since
then. The mother could now not be contacted urgently and the adoptive
parents needed authority to be able to obtain a passport for their adopted
daughter. The judge made an order vesting equal shared parental responsibility
in the adoptive parents on an interim basis so that they could attend to all
necessary matters concerning the overseas trip. Clearly, this is an unacceptable
outcome for Torres Strait Islander families.

Although the order served this family’s immediate needs, the requirement
to litigate would have been worrying, and even traumatic. Further, the order
made did not transfer parentage but only conferred parental responsibility. As
this matter was heard on an interim basis, Tree J ordered the appointment of
an independent children’s lawyer (‘ICL’) and the preparation of a family
report before any final proceedings. The decision as to whether the biological
mother would ultimately have to be served in the proceedings was left to be
determined after those steps had been completed.121 The evidence at the
interim hearing was that it would be ‘culturally inappropriate’ to contact the
biological mother,122 therefore leaving this question open would, no doubt,

116 Beck v Whitby (2012) 46 Fam LR 537, 545 [75].
117 Ibid.
118 Australian Broadcasting Corporation Radio National, ‘Torres Strait child rearing and

mainstream law’, The Law Report, 5 June 2012 (Alastair Nicholson).
119 [2014] FamCA 799 (12 September 2014).
120 Ibid [1].
121 Ibid [15].
122 Ibid [4].
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have been quite stressful for the family.123 This case again demonstrates the
discriminatory nature of the legal circumstances of Torres Strait Islander
families who have engaged in traditional adoption.

C Disputed matters

Disputed matters are naturally the most complicated and the case of
Lara v Marley124 heard by Nicholson CJ illustrates this. It involved a
parenting dispute about a 3-year-old girl, ‘Alice’, between her natural parents
and Mr and Mrs Lara who claimed to be the receiving parents under a
traditional adoption. Three expert witnesses gave evidence — two Elders from
different parts of the Torres Strait and a court-appointed expert. Part of the
dispute was whether a traditional adoption had occurred and it was argued
‘that the court should itself determine whether the arrangement to hand over
Alice was a traditional adoption to which effect should be given’.125 Following
the approach taken by Buckley J, Nicholson CJ said that he considered ‘that
it is not the Court’s role to make that decision’.126 In any event, it was not
necessary to decide the factual matter of whether there had been a traditional
adoption to make a parenting decision that is in the best interests of the child.
However, Nicholson CJ explained that:

An understanding of Torres Strait Islander custom, and particularly the practice of
Kupai Omasker, is nevertheless relevant to the determination of this case and in
assessing the actions of the people involved. In particular, it explains why the giving
of a child by his/her biological parents to another couple is much more acceptable
in a Torres Strait Islander context that it would be in the wider community.127

Since delivering that judgment, Nicholson has revised his view on this point
somewhat. Delivering a paper at the World Congress on Family Law and
Children’s Rights in 2009, he said that although the original decision was
‘correct in the sense that it is the traditional community that originally
determines whether there should be a customary adoption’, where a dispute
arises in a family law context and the best interests of the child are paramount:

[I]t is a relevant matter for the judge to determine this as an issue of fact as part of
the process of determining what order would be in the child’s best interests. It would
not be determinative of that issue but might be highly relevant to it. This would not
however be the case if customary adoptions were to be recognised by law.128

Finally, the facts of Moses v Barton129 demonstrate the strength of traditional
adoption arrangements within the Torres Strait Islander community. In this
case, Mr Barton’s niece gave Mr Barton and his wife a baby girl who was
nearly 11 years old by the time of the Family Court hearing. There was no
question that this was a traditional adoption. Tragically, Mr Barton’s wife died

123 Given the rules regarding natural justice which operate in Australia, the judge’s decision was
perfectly explicable in terms of the prevailing legal system — the mother should be served,
if possible, and have a right to be heard.

124 (2003) 32 Fam LR 270.
125 Ibid 275 [43].
126 Ibid 275 [44].
127 Ibid 275 [46].
128 Nicholson, above n 97, 7.
129 [2008] FamCA 590 (30 July 2008).
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shortly after the child had been given to the couple and Mr Barton
subsequently commenced a relationship with Ms Moses in Cairns. When
Mr Barton ended his relationship with Ms Moses in 2006, he took his daughter
with him back to the Torres Strait. Ms Moses brought successful proceedings
for return of the child to her and parenting proceedings ensued. A family
report was prepared and all parties, the girl and her natural parents all
participated. The natural parents supported the view that Mr Barton was the
father of the child and this was a traditional adoption which respected the
bloodline of the girl’s family.130

It was clear that both parties were capable and competent parents who loved
the child and were loved by her in return. Although the independent children’s
lawyer submitted that the child should live with Ms Moses in Cairns and
spend time with her father in the Torres Strait, Moore J was unable to agree
with that position and found that the scales tipped back to favour Mr Barton:

by reason of important core essentials that he offers to the child that Ms Moses
cannot provide for her. I refer to the experience of her heritage and culture as a Y
Islander, as distinct from wider identification as a Torres Strait Islander, and the
self-esteem, pride and sense of belonging that comes from her easy identification
and acceptance within the community and part of the extended family which is her
heritage. It is her father who was given the responsibility for her upbringing within
the accepted and widespread custom of Kupai Omasker throughout all of the
Torres Strait and it carries with it community and family expectations and
responsibilities to be fulfilled. It is in the child’s interests that fact of her life be
recognised and respected.131

In summary, despite an appreciable understanding of the issues among the
family law judiciary, the existing legislative framework means that there will
be ongoing practical problems for Torres Strait Islander people who are either
adoptive parents or children. In contemporary society where proof of identity
is required to accomplish so many aspects of daily life, the lack of formal
documentation will continue to cause problems. Currently, the only solution is
to bring legal proceedings in the Family Court for a parental responsibility
order — an unsatisfactory outcome that leaves Torres Strait Islander adoptive
parents in a totally different legal position to ordinary Queensland adoptive
parents or commissioning parents in altruistic surrogacy arrangements.

V Pathway forward
Over time, there have been a number of models to provide for legal
recognition of traditional adoption proposed by the Family Court, the Family
Law Council, the Queensland state government, academics, and Torres Strait
Islander community members. The authors acknowledge that there must be
consultation with key stakeholders, in particular, Torres Strait Islanders in
developing a model for recognition, not least because Torres Strait Islanders
are not a homogenous group of people.132 Small but important cultural
differences lie in the practice of traditional adoption from island to island. It
must be further noted that this article is based purely on doctrinal research.

130 Ibid [26].
131 Ibid [97].
132 Anita Herle and Sandra Rouse, ‘Introduction: Cambridge and the Torres Strait’ in Anita
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Recognising this, the authors have identified a potential framework to move
the debate forward. The framework suggested is intended as a starting point
for further qualitative research and community consultations.133 During the
2017 election campaign, the ALP promised to deal with this issue and said that
‘legislation would be developed in consultation with the Torres Strait Islander
community’ with an ‘eminent person’ to ‘help the process’.134 It also
announced that the principles of the legislation would include the ‘consent of
the birth parents’, the ‘suitability’ of the adoptive parents and ‘the rights and
best interests of the child throughout their life’.135 These would appear, this
time around, to be non-negotiable.

The authors are attracted by an approach suggested by the Family Law
Council which proposes an administrative process underpinned by a statutory
framework.136 The concept is that ‘appropriate’ traditional adoptive parents
could be ‘recognised as having parental responsibility’ for the purposes of
state and federal law by a registration process with a government agency.137

The consent of the biological parents would be required, although the proposal
is somewhat unclear about how the appropriateness of the adoptive parents
might be determined.138 One benefit of this proposal is that it would cover
Torres Strait Islanders outside of Queensland. Any proposal that only covers
Queensland would create a new, different form of discrimination. Further, this
proposal would avoid the need for legal proceedings. Such considerations are
important as there is a wide base of research outlining the barriers to accessing
civil justice faced by many Aboriginal and Torres Strait Islander people
because of cost, formality and understanding of the common law and its legal
system.139 An administrative process that is clearly underpinned by legislative
authority would be a fast, cost-effective and accessible way to legally
recognise traditional adoptions. However, the proposal of the Family Law
Council seems to relate only to ‘parental responsibility’, so the legal status of
parent would still not be attained. If an administrative process that can cover
federal and state law would be limited to recognition of parental
responsibility, then much of its attraction is lost.

Consideration should be given to whether such a framework could work at
a state level and provide recognition of parentage. The process could involve

Herle and Sandra Rouse (eds), Cambridge and the Torres Strait: Centenary Essays on the
1898 Anthropological Expedition (Cambridge University Press, 1998) 12.

133 In his research on traditional adoption, Ban suggests that a formal treaty may aid in the
recognition of traditional Torres Strait Islander adoptions. Ban argues that a treaty with
Torres Strait Islanders would be both symbolic and legally meaningful. In the context of
international jurisprudence, the option of a formalised treaty has a wider frame of reference.
Nicholson has expressed the view that if the Commonwealth and states continue to fail to
legislate for the practice, Torres Strait Islanders should commence proceedings to assert the
legality of the practice: Ban, above n 32.

134 Caldwell, above n 3.
135 Ibid.
136 Family Law Council, above n 15, 18.
137 Ibid 18–19.
138 Ibid 19.
139 See Chris Cunneen, Fiona Allison and Melanie Schwartz, ‘Access to justice for Aboriginal

People in the Northern Territory’ (2014) 49 Australian Journal of Social Issues 219;
Loretta de Plevitz and Heron Loban, ‘Access to Information on Civil Law for Remote and
Rural Indigenous Peoples’ (2009) 7(15) Indigenous Law Bulletin 22.
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application to the Director-General of the relevant state child welfare
department, supported by evidence of certain matters. A directive could be
issued which could then be lodged with the Registrar of Births, Deaths and
Marriages so that changes can be made to the birth certificate, as occurs in
formal adoption and altruistic surrogacy situations. Where the applicant(s) are
aggrieved by the decision, they could have the decision reviewed by the
Queensland Civil and Administrative Appeals Tribunal or the Children’s
Court. The problem with this suggestion is that such reform would only apply
in Queensland and there would need to be mutual legislation in other states for
this outcome to serve Torres Strait Islanders throughout Australia.

If an administrative process is not possible, then the next simplest process
would seem to be to apply to the Children’s Court for a parentage order. Clear
guidelines of the required evidence could be legislated, but many Torres Strait
Islanders will require legal representation, or at least assistance, to complete
such a process. It will require the filling out of complex forms and the
gathering of documentary material. Such a process will only be useful if
support is provided to individuals who need to access it. At least these orders
can be made in local courts and would be parentage orders as opposed to
parental responsibility orders. However, this again would also only be a
state-based reform.

In order to pursue any serious options, consultation with Torres Strait
Islanders across Australia is needed. Consultation on potential options would,
however, need to consider a range of issues such as conditions, relinquishment
of parental rights, a cooling off period, parentage, birth parents’ rights, the
child’s right to know, the application process and a culturally appropriate
community education program.140

Regardless of whether it is a state or federal framework, it is proposed any
such framework should be specific only to those individuals who identify as
Torres Strait Islander and meet a level of community identification
requirements. Importantly, it should be a recognition of the traditional
adoption, not an approval of it, and should confer parentage and the legal
status of parents on the adoptive parents so that the family members can
function with all the rights and expectations of members of other families
across their lifespan and across Australia.

VI Conclusion

The imposition of Western values of adoption on Torres Strait Islander
families has created a two-tiered adoption system which views Torres Strait
Islander traditional adoptions as second-class and without legal recognition.
The legal impact of the failure to recognise traditional Torres Strait Islander
adoptions has far-reaching consequences for both traditionally adopted
children and their families. Despite consistent consideration by successive
state governments with respect to adoption and surrogacy, the continued
failure of the law to recognise traditional Torres Strait Islander adoption
reveals a discriminatory attitude in policy development.

140 Some of these were mentioned by the Queensland parliamentary committee that investigated
surrogacy: Investigation into Altruistic Surrogacy Committee, above n 18.
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While legal recognition has been considered in the legal reform processes
of both surrogacy and adoption, neither have eventuated, nor have any of the
recommendations been pursued. There are clear reasons for why both the
frameworks of adoption and surrogacy are not appropriate vehicles for the
recognition of Torres Strait Islander traditional adoption. However, while
there is no ability to transfer the legal parentage of traditionally adoption
children, discrimination persists and both traditional adoptees and their
families are left with little to no option but to litigate. However, even litigation
provides no panacea here, as mere parental responsibility is all that may be
attributed by the Court. The assignation of legal parentage remains elusive and
impossible under current arrangements, despite the dicta of the judiciary. This
article has proposed some legal avenues for recognition. After decades of
debate, it is time for action.
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