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Introduction 

Martin Luther King stated that ‘[i]njustice anywhere is a threat to justice everywhere. We are 

caught in an inescapable network of mutuality ... Whatever affects one directly affects all 

indirectly’.1 This quote has pertinence for any discussion of racial discrimination. Still strongly 

affected by its colonial legacy, Australia offers very little by way of robust protection for 

Australia’s First Peoples. The Racial Discrimination Act 1975 (Cth) (‘RDA’) is an important 

enactment amidst Australia’s long history of racially discriminatory legislation. During the 

Second Reading speech of the RDA in the Senate in 1974, Lionel Murphy indicated that the 

RDA’s purpose is to implement ‘into Australian law the obligations contained in the 

International Convention on the Elimination of All Forms of Racial Discrimination’.2 He stated 

that the discrimination experienced by Indigenous Australians was ‘[p]erhaps the most blatant 

example of racial discrimination in Australia’.3 He referred to ‘remnants of legislative provisions 

of the paternalistic type based implicitly on the alleged superiority of the white race’ and 

founded on an assumption that Indigenous peoples were ‘unable to manage their own personal 

affairs and property’.4 Murphy stressed that the government had a responsibility to address the 

poverty of Indigenous peoples, stating ‘Aborigines are the poorest of the poor in our 

community. It is clear that past wrongs must be put right so far as the Aboriginal population is 

concerned and that special measures must be provided’.5 It was clearly the intention that the 

RDA would be deployed to redress these circumstances of grave injustice. Tragically, many of 

Murphy’s comments still have currency over 40 years later.  

                                            

1 King, M.L., ‘Letter from Birmingham Jail’, August 1963, 1 <http://www.uscrossier.org/pullias/wp-
content/uploads/2012/06/king.pdf>. 
2 Commonwealth of Australia, Parliamentary Debates, Senate, 31 October 1974, 2192 (Senator Lionel 
Murphy, New South Wales - Attorney-General and Minister for Customs and Excise).  
3 Commonwealth of Australia, Parliamentary Debates, Senate, 21 November 1973, 1976 (Senator 
Lionel Murphy, New South Wales - Attorney-General and Minister for Customs and Excise). There 
were three attempts to introduce a Racial Discrimination Bill before it was enacted in 1975. A Racial 
Discrimination Bill was introduced in the Senate on 21 November 1973, then again on 4 April 1974, 
and a final time on 31 October 1974. Although there were some differences in the version introduced 
on 31 October 1974 the quoted comments of Murphy in 1973 are still apt as an expression of the 
intention behind the RDA and the problems it sought to address. 
4 Commonwealth of Australia, above n 3, 1976. 
5 Ibid. 
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Although the RDA has limitations, in the absence of constitutionally protected human rights or 

a national bill of rights, the RDA is of great practical and symbolic value. 6 This is so because 

it has been successfully relied upon at times to protect the rights of Indigenous peoples to be 

free from racial discrimination and/or racial vilification. Examples of this are seen in Mabo (No 

1) and Eatock v Bolt.7 The finding in Mabo (No 1) meant that the Queensland government 

could not lawfully extinguish all Indigenous land claims after 1975, as they had attempted via 

the Queensland Coast Islands Declaratory Act 1985 (Qld). The Bolt case allowed a number of 

high profile Indigenous people to successfully bring an action over Andrew Bolt’s racist 

newspaper articles vilifying Indigenous people with fair skin. In the wake of the Bolt case there 

were calls to amend the RDA because some claimed that its racial vilification provisions 

unnecessarily override the right to free speech.8  The proposals put forward by the Abbott 

government in 2014 to water down these protections were withdrawn after widespread 

community opposition.9 There are clearly many Australians who favour the maintenance of 

legislative provisions which offer protection from racial vilification.  

The presence of the RDA is therefore an important statement about the value of racial equity 

and anti-discrimination in Australian society. This is why it is so disturbing that the Racial 

Discrimination Act 1975 (Cth) was overridden three times by the Howard government between 

1997 and 2007 to allow racially discriminatory laws that impacted negatively, in our view, upon 

Indigenous peoples. The Hindmarsh Island Bridge Act 1997 (Cth) removed rights to protect 

Aboriginal cultural heritage, which was inconsistent with the RDA.10 The Native Title 

Amendment Act 1998 (Cth) limited the scope of the RDA and diminished the native title rights 

of Indigenous peoples.11 The precarious nature of the protection offered by the RDA was most 

clearly evident with the Northern Territory Emergency Response (the ‘Intervention’) and its 

aftermath, which overrode a number of human rights protections for Indigenous peoples living 

                                            

6 Allison, F., ‘A Limited Right to Equality: Evaluating the Effectiveness of Racial Discrimination Law for 
Indigenous Australians through an Access to Justice Lens’ (2013/2014) 17(2) Australian Indigenous 
Law Review 3, 6, 11-12, 16-18. 
7 Mabo v Queensland (No 1) (1988) 166 CLR 186; Eatock v Bolt [2011] FCA 1103 (28 September 
2011). 
8 Breheny, S., ‘Abbott government's changes to Racial Discrimination Act a win for freedom of speech 
- Institute of Public Affairs’ (Media release, Institute for Public Affairs) 
<http://ipa.org.au/sectors/freedom-of-speech/publication/2252/abbott-governmentper cent27s-
changes-to-racial-discrimination-act-a-win-for-freedom-of-speech---institute-of-public-affairs>. 
9 There were over 5,000 submissions (including one from us) on the government’s proposed 
amendments to the RDA, with the majority opposed to the proposed reforms: ‘Government 'rethink' of 
race law changes cautiously welcomed’, SBS, 28 May 2014, 
<http://www.sbs.com.au/news/article/2014/05/28/government-rethink-race-law-changes-cautiously-
welcomed>. 
10 Hindmarsh Island Bridge Act 1997 (Cth) s 4.  
11 Native Title Amendment Act 1998 (Cth) s 7. Triggs, G., ‘Australia's Indigenous Peoples and 
International Law: Validity of the Native Title Amendment Act 1998 (Cth)’ (1999) 23 Melbourne 
University Law Review 372, 397–408. 
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in prescribed communities in the Northern Territory12 and continues to do so.13 The Intervention 

legislation left Indigenous peoples in the Northern Territory with only one legal domestic 

instrument to challenge these racially discriminatory laws.14  

The Intervention highlights the limitations the Federal Parliament was willing to place on human 

rights for Indigenous peoples, allegedly to deal with child sexual abuse and ostensibly to 

promote beneficial outcomes. 15 The rhetoric of human rights, especially the concept of ‘special 

measures’, was effectively used by government to underpin the power of the state and reduce 

the possibilities for independent activity of Indigenous peoples in the Northern Territory.16 

However, government claims that such measures were beneficial stood, and still stand, in 

sharp contrast to the view of the United Nations and many Indigenous people affected by these 

measures.17 

The Intervention, and its aftermath Stronger Futures, indicate that Australia is still struggling 

with unravelling what should be considered a beneficial ‘special measure’ under purported 

‘crisis’ conditions. A range of rights-removing laws described by the government as ‘special 

measures’ were hailed as necessary for the betterment of prescribed communities in the 

Northern Territory in 2007. However, there has been little evidence (even in the government’s 

own statistical collections) of beneficial outcomes as a result of these laws and policies, and 

there is a documented absence of any policy logic for the suite of paternalistic measures 

                                            

12 The Northern Territory National Emergency Response Act 2007 (Cth) s 132(2), the Social Security 
and Other Legislation Amendment (Welfare Payment Reform) Act 2007 (Cth) s 4(3) and 6(3), and the 
Families, Community Services and Indigenous Affairs and Other Legislation Amendment (Northern 
Territory National Emergency Response and Other Measures) Act 2007 (Cth) s 4(2) (all excluded the 
operation of the aspects of the RDA prohibiting racial discrimination). 
13 Parliamentary Joint Committee on Human Rights (PJCHR), Commonwealth Parliament, 
Examination of legislation in accordance with the Human Rights (Parliamentary Scrutiny) Act 2011: 
Stronger Futures in the Northern Territory Act 2012 and related legislation (June 2013) 28, 49, 61-62, 
74.  
14 This domestic legal avenue was used in the constitutional claim brought in relation to compulsory 
five year leases of prescribed community areas where the majority of the High Court held the 
legislation did not infringe s 51(xxxi) requiring just terms compensation for compulsory acquisition of 
land: Wurridjal v The Commonwealth of Australia [2009] HCA 2 (2 February 2009); Shelley Bielefeld, 
‘The ‘Intervention’ Legislation – ‘Just’ Terms or ‘Reasonable’ Injustice? – Wurridjal v The 
Commonwealth of Australia’ (2010) 14(2) Australian Indigenous Law Review 2, 7-12. 
15 An issue highlighted in: Northern Territory Government, Ampe Akelyernemane Meke Mekarle — 
‘Little Children are Sacred’: Report of the Northern Territory Board of Inquiry into the Protection of 
Aboriginal Children from 
Sexual Abuse (2007) <http://www.inquirysaac.nt.gov.au/pdf/bipacsa_final_report.pdf>. 
16 Other western nations have also used human rights rhetoric to bolster their power: Douzinas, C., 
Human Rights and Empire – The Political Philosophy of Cosmopolitanism (Routledge, 2007) 179. 
17 Letter from the United Nations to the Australian Government, 28 September 2009 
<http://www2.ohchr.org/english/bodies/cerd/docs/early_warning/Australia28092009.pdf>. 
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introduced.18 Indeed there is some evidence of harm,19 and as Girardeau Spann makes clear, 

‘harmful effects are harmful regardless of the intent with which they are produced’.20 

It remains to be seen whether Australia is willing to move beyond a limiting framework of rights 

protection for Indigenous peoples. The current debate over the constitutional recognition of 

Australia’s First Peoples brings this issue to the fore. Contemporary developments in law and 

policy show that robust protection of human rights for Indigenous peoples remains urgent. This 

is clearly apparent in several areas that we have examined recently in our research, including 

income management, the Improving School Enrolment and Attendance through Welfare 

Reform Measure (‘SEAM’), and current proposals to reform the Remote Jobs and 

Communities Program (‘RJCP’).21 These measures are described by government as 

beneficial, even though they involve clear human rights violations. Each of these measures will 

now be briefly examined.  

Income management – micromanaging money 

Income management effectively involves a return to transfer payments in kind, as occurred in 

the 1960s, prior to training allowances and the payment of social security to individual 

beneficiaries in cash rather than to third parties. Compulsory income management, which was 

applied to all Indigenous welfare recipients in prescribed communities in the Northern Territory 

in 2007, warranted the strong criticism it has attracted from Indigenous and non-Indigenous 

civil society, community organisations and human rights advocates.22 After incurring 

                                            

18 Altman, J., and Russell, S., ‘Too much ‘Dreaming’: Evaluations of the Northern Territory National 
Emergency Response Intervention 2007-2012’ (2012) 3 Evidence Base 1, 10, 16-18. 
19 Australian Indigenous Doctors’ Association (AIDA) and Centre for Health Equity Training, Research 
and Evaluation, University of New South Wales, Health Impact Assessment of the Northern Territory 
Emergency Response (2010) 23, 25; Equality Rights Alliance, Women’s Experience of Income 
Management in the Northern Territory (2011), 19 
<http://www.equalityrightsalliance.org.au/projects/womens-experience-income-management-northern-
territory>; Bray, J.R., et al, Evaluating New Income Management in the Northern Territory: First 
Evaluation Report (Social Policy Research Centre UNSW, July 2012) 94-95; Commonwealth 
Ombudsman, Ombudsman 2012–2013 Annual Report (October 2013) 43-45; McDinny, R., quoted in 
Ritchie, T., ‘All dressed up and nowhere to go’ (2012) 118 Arena Magazine 30, 31. 
20 Spann, G., ‘Pure Politics’, in Delgado, R., and Stefancic, J., (eds), Critical Race Theory –The 
Cutting Edge (Temple University Press, 2nd ed, 2000) 21, 25. 
21 Altman, J., ‘Remote jobs proposals are incoherent and inadequate’ (2015) January Land Rights 
News – Northern Edition 4-5; Altman, J., ‘Tracking Indigenous Policy, 2011-2014’ (2015) Journal of 
Indigenous Policy 1, 46-48; Bielefeld, S., ‘Compulsory Income Management – Exploring Counter 
Narratives amidst Colonial Constructions of Vulnerability’ (2014) 36(4) Sydney Law Review 695-726; 
Bielefeld, S., ‘Conditional Income Support under SEAM: Human Rights Compatibility Issues’ (2013) 
8(9) Indigenous Law Bulletin 17-21; Bielefeld, S., ‘Constitutional Recognition of Aboriginal and Torres 
Strait Islander Peoples: Exploring the Limits of Benevolent Language’ (2014) 8(15) Indigenous Law 
Bulletin 22-26. 
22 Gibson, P., ‘Return to the Ration Days — The NT Intervention: Grass-roots Experience and 
Resistance’ (Jumbunna Indigenous House of Learning, University of Technology, 2009) 11–13 
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international criticism over the human rights violations involved in the 2007 Intervention, the 

incoming Rudd Federal Government sought to formally reinstate the RDA through the Social 

Security and Other Legislation Amendment (Welfare Reform and Reinstatement of Racial 

Discrimination Act) Act 2010 (Cth). This legislation meant that income management was also 

capable of being applied to non-Indigenous welfare recipients. Several new income 

management categories were created: voluntary income management; and compulsory 

income management categories for ‘disengaged youth’, ‘long-term’ or ‘vulnerable’ welfare 

recipients, and where there is a child protection issue.23 For voluntary income management, 

‘disengaged youth’, ‘long-term’ or ‘vulnerable’ welfare recipients 50 per cent of their welfare 

payments are subject to income management via a BasicsCard with a PIN number. Where 

there is a child protection issue 70 per cent of a person’s welfare payment is quarantined. Any 

lump sum payments are subject to 100 per cent income management. 

However, in the context of income management, it is reasonable to say that the government 

has strategically deployed ‘formal antidiscrimination rhetoric’24 whilst simultaneously ensuring 

that income management laws and policies, which are racially discriminatory in their effect, 

continue unabated.25 The most recent report on income management in the Northern Territory 

indicates that 90.2 per cent of the 18,300 people subject to income management in the 

Northern Territory are Indigenous.26 Close to 80 per cent of these are subject to compulsory 

forms of income management,27 regardless of the actual capacity of individuals and families to 

budget. The assessment made by government that all those on welfare have poor budgetary 

capacities, irrespective of structural constraints such as living at remote homelands, is already 

an issue of discrimination.  

The findings of a report released in December 2014 indicate that income management does 

not meet the objectives for which it was introduced and is expensive to operate.28 The practical 

effect of the new income management laws is that they continue to disproportionately apply to 

                                            

<http://www.jumbunna.uts.edu.au/pdfs/JIHLBP11.pdf>; Altman, J., ‘Arguing the Intervention’ (2013) 14 
Journal of Indigenous Policy 1, 94-97; Bielefeld, S., ‘Compulsory Income Management and Indigenous 
Australians – Delivering Social Justice or Furthering Colonial Domination?’ (2012) 35(2) University of 
New South Wales Law Journal 522-562; Cox, E., ‘Evidence-Free Policy Making? The Case of Income 
Management’ (2011) 12 Journal of Indigenous Policy 1, 87; AIDA, above n 19, 23-25; Australian Law 
Reform Commission, Family Violence and Commonwealth Laws – Improving Legal Frameworks, 
Report No 117 (2011) 260, 267-268; Equality Rights Alliance, above n 19, 35. 
23 Social Security and Other Legislation Amendment (Welfare Reform and Reinstatement of Racial 
Discrimination Act) Act 2010 (Cth) s 25. 
24 Pether, P., ‘Reading the Northern Territory ‘Intervention’ from the Margins: Notes Toward a Feminist 
Social Psychoanalytic Ethics of Governmentality’ (2010) 33 Australian Feminist Law Journal 19, 32. 
25 PJCHR, above n 13, 60-62. 
26 Bray, J.R., et al, Evaluating New Income Management in the Northern Territory: The Final Report 
(Social Policy Research Centre UNSW, September 2014) xx. 
27 Ibid. 
28 Ibid 306. 
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Indigenous peoples. There is an exemption process which can be pursued by those defined 

as long-term welfare recipients or disengaged youth. However the exemption process is 

complex and time consuming to navigate and Indigenous people have had little success 

obtaining exemptions.29 The human rights violations involved in the extension of income 

management as part of the Stronger Futures legislative package in 2012 were highlighted by 

the Parliamentary Joint Committee on Human Rights in 2013.30 

SEAM – punishing parents and families 

The Improving School Enrolment and Attendance through Welfare Reform Measure (SEAM) 

initially commenced under the Social Security and Veterans’ Entitlements Legislation 

Amendment (Schooling Requirements) Act 2008 (Cth). It has since been extended as part of 

the Stronger Futures legislative package, under Schedule 2 of the Social Security Legislation 

Amendment Act 2012 (Cth). This punitive measure can result in suspension of welfare 

payments where parents do not ensure that their children enrol and attend school. This has 

been referred to as ‘starving the children’s families in an effort to force them to go to school’.31 

Although the government claims the purpose of SEAM is to improve educational outcomes for 

Indigenous peoples,32 in 2013 SEAM left over 300 Northern Territory Indigenous families with 

no income for up to thirteen weeks.33 Evaluations of SEAM are not promising. Whilst ‘there 

were some small improvements in school attendance levels, these often proved temporary’.34 

The human rights violations involved in SEAM have also been criticised by the Parliamentary 

Joint Committee on Human Rights.35  

The program logic for SEAM is most unclear: will punishing parents ensure greater school 

attendance or will it jeopardise the wellbeing of children in homes with no income? SEAM also 

asks no serious questions about non-attendance, it just assumes it is a result of dysfunction. 

The reasons for low school attendance in the Northern Territory are complex, and SEAM fails 

to address such complexities.  There is an expert view that non-attendance is linked to the 

distinct western focus in pedagogical methods and curricula that some find culturally 

                                            

29 Ibid xx. 
30 Extended under the Social Security Legislation Amendment Act 2012 (Cth). PJCHR, above n 13, 
49, 60-62. 
31 Editorial, ‘When medicine doesn't work, double the dose’, Canberra Times, 12 November 2011 
<http://www.canberratimes.com.au/federal-politics/editorial/when-medicine-doesnt-work-double-the-
dose-20111112-1v1gf.html>. 
32 Explanatory Memorandum, Social Security Legislation Amendment Bill 2011 (Cth) 12. 
33 Australian National Audit Office, The Improving School Enrolment and Attendance through Welfare 
Reform Measure (Audit Report No. 51, 2013–14) 18, 42. 
34 Ibid 19. Hence the introduction in early 2014 of the Remote School Attendance Strategy by the 
Abbott Government to ‘get the kids to school’. 
35 PJCHR, above n 13, 74. 
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inappropriate.36 Non-attendance can also be affected by a social and political divide between 

school and community. In addition, in some contexts there is a cultural proclivity to child 

autonomy that does not allow parents to easily discipline their children, which is the 

fundamental assumption behind penalising them for their children’s non-attendance. There is 

also evidence that where education is relevant, as in the Learning on Country pilot program, 

attendance levels improve.37  

Remote work for the dole – precarious labour 

The government claims that the Remote Jobs and Communities Program (RJCP) dispenses 

with ‘training for training’s sake’, makes the unemployed ‘work ready’ and ‘helps them to get 

real jobs’.38 The RJCP also imposes stiff financial penalties for non-compliance with 

government set targets such as attending meetings and job interviews, referred to as ‘No Show 

No Pay’.39 Although purportedly not an overtly racialised measure, Indigenous Australians 

constitute approximately 85 per cent of those in the 60 remote regions covered by the RJCP.40 

The government has been transitioning those on the previous voluntary, productive and 

community-controlled Community Development Employment Program (CDEP) to RJCP. 

Although imperfect, CDEP empowered communities by letting them decide how work was 

defined, allowed culturally-appropriate activities to provide income support, and developed 

local social and commercial enterprise under local control.  

In December 2014, the Abbott government announced that it would reform the RJCP. These 

proposals embody below-award working conditions arguably akin to a form of indentured 

labour or slavery for remote living welfare recipients, 30,000 of whom are Indigenous.41 Under 

the Abbott government’s proposed reform ‘job seekers who are formally unemployed and aged 

eighteen to 49 years will be required to continuously engage in Work for the Dole activities five 

hours a day, five days a week, 52 weeks in the year’.42 This will be at below award rates, all to 

conditionally ‘earn’ the Newstart Allowance, which violates the right to social security enshrined 

in several international human rights treaties by which Australia has agreed to be bound.43 The 

                                            

36 Fogarty, F.,‘Country as Classroom’ in Altman, J., and Kerins, S., (eds), People on Country – Vital 
Landscapes – Indigenous Futures (Federation Press, 2012) 86-87.  
37 One of the authors of the Learning on Country evaluation, in its final stages and due for formal 
completion in April 2015, has indicated that the school attendance trajectory associated with the trials 
to date  is looking very positive  (pers comm Dr W Fogarty 17 February 2015). 
38 Australian Government, ‘Remote Jobs and Communities Program – Frequently Asked Questions’, 
July 2013, 1, 2, 7 <https://docs.employment.gov.au/node/31969>. 
39 Ibid 7. 
40 Ibid 3. 
41 Altman, J., ‘Remote jobs proposals’, above n 21, 4. 
42 Ibid. 
43 The right to social security is contained in Article 9 of the International Covenant on Economic, 
Social and Cultural Rights, opened for signature 16 December 1966, 993 UNTS 3 (entered into force 3 
January 1976); and Article 5(e)(iv) of the International Convention on the Elimination of All Forms of 
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RJCP proposals also impose heavier obligations on remote living welfare recipients than for 

unemployed people living in non-remote areas, violating the right to ‘equality before the law’.44 

Those living in non-remote areas are to ‘work up to twenty hours a week for … six months in 

the year’.45 The problems here are manifest. First people will be engaged in what Minister 

Scullion calls ‘work-like’ activity ‘for below award wages of less than $10 per hour’.46 Second, 

for most at least 50 per cent of this will be income managed, effectively paid in kind with 

spending limited to licenced stores. Third, it is discriminatory vis-à-vis non remote Australia so 

that a nominal criterion of remoteness is being applied whereas the effective criterion is 

‘Indigeneity’, as almost all remote work for the dole participants will be unemployed Indigenous 

people. Also, problematically, the state will delegate policing of these draconian measures to 

community based organisations in many cases. The RJCP reforms propose a harsh 

disciplinary approach to Indigenous unemployment, and like income management and SEAM, 

they embody racialised hyper-regulation of the Indigenous unemployed rather than alleviation 

of structural unemployment and associated poverty. However, ‘[i]f Indigenous welfare is truly 

a serious concern, then what is needed is realistic assessment of what kind of meaningful 

activity is both sought by, and available to, Indigenous people in remote Australia.’47 

Sacrificing human rights to reinforce state power? 

State power can be readily exercised over Indigenous subjects in the Northern Territory 

because they remain highly dependent on the state for a range of historical, structural, cultural 

and locational reasons, as they are politically dispersed and demographically weak. In such 

circumstances, the exercise of state power is often entangled in the language of ‘rights’ 

increasingly connected with ‘responsibilities’.48 This shows the influence of new paternalism, a 

welfare philosophy originating in the United States which is now seen in Australian welfare 

reforms.49 New paternalism is predicated on disciplining the poor who are deemed to be 

                                            

Racial Discrimination, opened for signature 21 December 1965, 660 UNTS 195 (entered into force 4 
January 1969) (‘ICERD’). 
44 Altman, J., ‘Remote jobs proposals’, above n 21, 5; Article 5 of the ICERD, above n 43. 
45 Altman, J., ‘Remote jobs proposals’, above n 21, 5. 
46 Ibid. 
47 Altman, J., ‘Indigenous Policy ‘Reform’’ (2015) 134 Arena Magazine 10, 12. 
48 Moreton-Robinson, A., ‘Imagining the Good Indigenous Citizen – Race War and the Pathology of 
Patriarchal White Sovereignty’ (2009) 15(2) Cultural Studies Review 61, 67, 69, 70. 
49 Commonwealth, Parliamentary Debates, House of Representatives, 7 August 2007, 2 (Minister 
Malcolm Brough, Minister for Families, Community Services and Indigenous Affairs and Minister 
Assisting the Prime Minister for Indigenous Affairs); Commonwealth, Parliamentary Debates, House of 
Representatives, 25 November 2009, 12783 (Minister Jennifer Macklin, Minister for Families, Housing, 
Community Services and Indigenous Affairs). 
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deficient in character and/or competence.50 This rationale underpins each of the welfare 

reforms discussed here. 

The law and policy issues highlighted thus far indicate that the Federal Government maintains 

hierarchical understandings of human rights whereby some rights are routinely sacrificed 

allegedly to achieve others deemed more significant. Amongst the casualties are the right to 

be free from racial discrimination, rights to self-determination and rights to autonomy for 

Indigenous peoples. This tendency has led Irene Watson to question ‘whose concept of human 

rights and equality applies?’51 The Intervention is an instructive illustration of the manner in 

which ‘State powers massage rights to their definition and purpose’.52 Yet robust protection of 

rights for Indigenous peoples remains crucial. This is why constitutionally entrenching a 

principle of non-discrimination on ethnic grounds is so vitally important.53  

Such a constitutionally entrenched safeguard against racial discrimination, worded in a manner 

that will provide an effective check on oppressive exercises of parliamentary power by 

benevolent despots,54 is needed. In our view, the formulation proposed by the Expert Panel in 

2012 is unlikely to meet this need.55 Their proposed s 116A(2) exception to racial 

discrimination, where it is for the purpose of ‘overcoming disadvantage’, could be used to 

constitutionally authorise and thereby legitimise policies like income management, SEAM and 

the proposed reformed RJCP. So long as the government claims such policies are for 

overcoming disadvantage the possibilities for coercive assimilation continue. Constitutionally 

entrenched procedural protections are necessary to ensure that Indigenous peoples have 

more than merely an opportunity to comment upon the government’s unilaterally imposed 

policies.56 Indigenous peoples should have a key role in defining policy for their communities,57 

                                            

50 Mead, L., ‘The Rise of Paternalism’ in Mead L., (ed), The New Paternalism: Supervisory 
Approaches to Poverty (Brookings Institution Press, 1997) 4, 33-34; Bielefeld, S., ‘Compulsory Income 
Management’, above n 21, 711. 
51 Watson, I., ‘In the Northern Territory Intervention what is Saved or Rescued and at what Cost?’ 
(2009) 15(2) Cultural Studies Review 45, 47. 
52 Goldberg, D.T., The Racial State (Blackwell Publishers, 2002) 273. 
53 Davis, M., ‘‘Political Timetables Trump Workable Timetables’: Indigenous Constitutional Recognition 
and the Temptation of Symbolism over Substance’ (2014) 8(15) Indigenous Law Bulletin 6, 10. 
54 Mill, J.S., On Liberty and Utilitarianism (Bantam Classic, first ed 1859, republished by Bantam 1993) 
14-15. 
55 Altman, J., ‘Will constitutional recognition advance Australia fair?’, Crikey (online), 10 February 2012 
<http://www.crikey.com.au/2012/02/10/will-constitutional-recognition-advance-australia-fair/>; 
Bielefeld, ‘Constitutional Recognition’, above n 21, 22-26. 
56 Rollback the Intervention, Submission No 40 to the Senate Standing Committee on Community 
Affairs, Parliament of Australia, Inquiry into the Stronger Futures in the Northern Territory Bill 2011 and 
two related Bills, 2012, read by Rev Dr Djiniyini Gondarra OAM and Rosalie Kunoth-Monks OAM 
<http://www.respectandlisten.org/submission/stronger-futures.html>. 
57 Australian Human Rights Commission, Aboriginal and Torres Strait Islander Peoples Engagement 
Toolkit 2012 (2012) 19; Articles 3 and 19 of the United Nations Declaration on the Rights of 
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a role which cannot be legitimately usurped by the government-appointed largely government-

partisan members of the Indigenous Advisory Council.58 

The state should play a vital role in discouraging discrimination. If Australia aspires to be a 

post-racist state, our governments and laws must vigorously refuse to perpetuate racial 

discrimination. This includes racially discriminatory expression by governments in their 

characterisation of Indigenous peoples’ character and capacities. Despite the benevolent 

intentions the government attributed to its actions, the Intervention demeaned the character of 

all Indigenous peoples in the Northern Territory, irrespective of their socio-economic status. 

The law can have a profound impact upon culture and social norms.59 Yet there is much denial 

in Australia of the persistence of ongoing discrimination in law and policy. Denial and 

persistence of discrimination are interconnected. As Critical Race Theorist Peggy Davis points 

out, ‘[i]t is difficult to change an attitude that is not acknowledged’.60 This explains the ongoing 

nature of racial discrimination in Stronger Futures measures in continuing key aspects of the 

Intervention. That the Intervention was based largely upon negative and damaging stereotypes 

of Indigenous peoples’ characters and capacities, has not been acknowledged by government. 

It seems politically inconvenient that it should do so – despite the resulting havoc created in 

many Indigenous people’s lives.61 

Conclusion 

John Stuart Mill asserted that ‘[d]espotism is a legitimate mode of government in dealing with 

barbarians, provided the end be their improvement, and the means justified by actually 

effecting that end’.62 We are opposed to such a liberal view, which represents the ‘Janus-

face’of Australian governance of Indigenous affairs. 63 We make three observations. First, in 

so far as such liberal views were the philosophical underpinnings of the Intervention, they have 

failed to deliver. The 2015 Closing the Gap Report shows limited improvements at the national 

level in meeting the government’s unilaterally imposed statistical targets measured using its 

own official statistics.64 Outcomes for Indigenous people in the Northern Territory are even 
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more concerning. Census data from 2006 and 2011 showed that many gaps have been inching 

further apart since the government committed itself to addressing these issues with the 

Intervention.65 There is no or limited improvement in sight. Second, by allowing special 

discriminatory measures to occur, Australian governments have opened up a Pandora’s box 

for further discriminatory measures. Hence the absence of improvement is being interpreted 

by those in power as a need to both continue and escalate discriminatory measures on 

ideological rather than evidence-based grounds. Thus, on Saturday 14 February 2015 it was 

reported in the Australian that the government is looking to implement the Forrest Review 

recommendations for an even more paternalistic and intrusive Healthy Welfare Card, ‘a 

cashless welfare card system’ with 100 per cent income management.66 This exemplifies the 

notion that ‘if the medicine does not work, it is time to double the dose’.67 Third, there is no 

evidence that discriminatory measures work globally so one has to ask why is the Australian 

government taking such a course of action? What is clear is that Australia will attract 

international opprobrium if it continues to implement discriminatory measures that do not work 

in the name of a recolonising project of improvement.  

We end by returning to Lionel Murphy’s inspirational and aspirational intent for the Racial 

Discrimination Act in 1975, 40 years ago. The Australian government has just released its 

seventh ‘Closing the Gap Report’ to considerable articulated commentary that state power is 

ineffective in closing state-defined gaps in Indigenous socio-economic status. There is a 

considerable body of research that demonstrates that a proportion of this discrepancy can be 

explained by racial discrimination.68 The RDA may not be the ideal instrument to address such 

discrimination but it is the best that Australia has. The Australian government is currently 

considering ‘new’ policy approaches like below-award wages and payment of income-in-kind 

that are reminiscent of the discredited assimilation era preceding the RDA. In the present, the 

RDA is an instrument that needs strengthening rather than dilution, and that clearly still has 

much important work to do that is of practical and symbolic value to Indigenous Australians. 
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