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Abstract 

People have the right to know. More than one hundred countries have adopted 

Freedom of Information (FOI) laws that provide legal guarantees for protecting 

the right of access to information (ATI). The passage and further implementation 

by Vietnam of an FOI law, namely the Law on Access to Information 

No.104/2016/QH13 (hereinafter referred to as “the LATI 2016”), adopted in April 

2016, can possibly enhance the right of ATI in that country. The LATI 2016 was 

passed with the purpose of providing „for the exercise of the citizens' right of 

access to information‟
1
. As such the law is expected to be a turning point for 

accelerating the enforcement of the right of ATI in Vietnam when it takes effect 

on July 1, 2018. This study examines whether or not this expectation is justified 

and if the requisite conditions prevail in Vietnam for implementing a system that 

gives people access to information. 

There is a growing evidence of a consensus that access to certain kinds of 

information needs to be considered either as a human right or in the context of 

rights that citizens should have to prosper in their country. This study takes a 

rights-based approach, and argues that it provides a useful theoretical foundation 

for investigating the potential impact and implication of FOI laws. The 

sophistication and level of compliance with FOI laws in countries can vary 

depending on how aligned they are with human rights ambitions. The alternative 

instrumentalist approach as to why FOI legislation is enacted ties the regime to 

pragmatic values, revealing a lack of a consolidation of a theoretical and 

conceptual framework for understanding and implementing FOI law, and might 

not go far enough in the cause of protecting the right of ATI. 

This study draws on the wider historical, political and economic factors 

influencing the adoption of the LATI 2016 by Vietnam, which give context for the 

scope of public disclosure endorsed by the new law and the likely effect of its 

implementation. It argues that the legal text on its own is overambitious and 

should not be presumed to create sudden and major institutional changes aimed at 

securing the right of ATI. The enactment of the LATI 2016 demonstrates a 

                                                
1 Law on Access to Information  2016 (Vietnam), Art. 1. (See the English version of this law on 

Appendix 2). 
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positive transformation in the willingness and the capacity of both suppliers (the 

state) and demanders (the people) to improve the mechanisms for exercising ATI 

as a fundamental right of citizens. However, this progress has also been 

influenced by not only the country‟s economic context but also by the political 

regime. For the purpose of promoting the right of ATI in Vietnam, the study 

highlights the need for bottom-up reform, stemming from civil and social 

demands, rather than a top-down process as has been undertaken over the period 

of drafting of the LATI 2016. The human rights-based approach taken to ATI in 

this work indicates that Vietnam is making progress towards deeply reforming 

their legal framework but much work needs to be done in terms of creating a 

robust implementation regime. 



vii 

 

Acknowledgments 

I have had four years of eating, sleeping and feeling both happy and sad with my 

favourite research topic on FOI law and the right of ATI in Vietnam. With regard 

to this long journey, I would like to thank many people and institutions for their 

support.  

First of all, I would like to thank my supervisors – Associate Professor Therese 

Wilson and Dr. Olivera Simic - from Griffith Law School, and Professor Afshin 

Akhtarkhavari from School of Law of Queensland University of Technology for their 

enthusiastic and effective help. I would not have been able to complete this research 

project without the advice and valuable contributions from them.   

In addition, I would like to thank the staff members of Griffith University, including 

Penelope Mathew, Kieran Tranter, Leanne Wiseman, Wendy Lawton and Sue Powe 

for their help during my studies at the law school. I would also like to thank the staff 

of the language centre, including Gerry Milne, Robyn Pacey, Andrew Butler and 

Louise Fryer, who spent many hours helping me improve the language of this 

dissertation. They all made my academic life at Griffith University much easier and 

more comfortable.   

I am especially grateful for the financial support of the Endeavour Scholarship. I 

certainly would not have had the opportunity to do this project without this help. I 

thank the case managers of Scope Global Pty Ltd, including Amal Bennier, Jamila 

Ahmadi, Sumati Maharjan, Ammeline Balanag and Tiffany Ponsittinat, who have 

been very enthusiastic in helping me throughout my four years in Australia.   

I am also grateful for the help of my agency - the Ministry of Justice of Vietnam - 

for allowing me to suspend my work to undertake research. I am very grateful to 

many colleagues in Vietnam's agencies such as the Ministry of Justice, the 

Ministry of Public Security, the National Assembly, and the Office of the 

Government, who have exchanged ideas, commented and helped me in the 

implementation of this research project. I apologise for not being able to name all 

of them here. 

I thank the fellow Ph.D candidates of Griffith Law School – Mojtaba Dani, 

Gemma Rodriguez, Victor Tran, Tony Tony, Lasantha Tibbotuge and Katie 

Woolaston - for their help and sincere sharing of their time and thoughts. I am 



viii 

 

grateful to the Dr. Helen Pausacker- the Executive Editor of Australian Journal of 

Asian Law, Dr. Christina M. Akrivopoulou, the Editor of International Journal of 

Human Rights and Constitutional Studies, and anonymous reviewers of journals 

that I have submitted my papers for their valuable comments.   

Finally yet importantly, I would like to thank my wife - Đỗ Lan Phương, and my 

daughter - Đặng Ngân Giang, who accompanied me during my time in Australia. 

"Mr. FOI" - that is the nickname that my daughter has given to me during my 

Ph.D. life in Brisbane, Australia. I owe them for the weekends in the office 

instead of being there for them. I also thank my great family - including my 

mother Vũ Thị Tuyết Chinh, my mother-in-law Nguyễn Thị Phú, my father-in-

law Đỗ Đình Khiêm, my sister Đặng Thu Hằng and my sister-in-law Đỗ Phương 

Linh for the  kindness and support that they have given to me.  This study is for 

my entire family members. 

  

Brisbane, March 2018 

Đặng Trung Hà 



ix 

 

 

Acknowledgement of Published and Unpublished Papers included in this 

Thesis 

Included in this thesis is the paper in Chapters 2 and 3 for which I am the sole 

author. The publication details are:  

Full title:  The false promise of human rights-based approach to freedom of 
information laws 

Author:  Dang Trung Ha  

Journal name:  The International Journal of Human Rights and Constitutional 

Studies 

Status:  Published (2017, a statement regarding copyright is attached in 
Appendix 5) 

Volume/Page numbers:  Vol. 5, No. 2, pp.159–175.  

      DOI: 10.1504/IJHRCS.2017.10009545 

Additionally included in the thesis is the paper in Chapters 4 and 5 which is co-

authored with another researcher. I was the paper‟s principal author, with primary 

responsibility for the planning, execution and preparation of the work for 

publication. A letter of authorisation by the co-author for the inclusion of 

publication in my dissertation is attached in Appendix 5. The publication details 

are: 

Full title:  Freedom of Information Law comes to Vietnam: How do human 

rights adapt to goals of economic development and political 
stability? 

Authors:  Dang Trung Ha and Do Lan Phuong 

Journal name:  The Australian Journal of Asian Law 

Status:  Accepted and In-press – Date accepted: 27 February 2018 (A 

statement regarding copyright is attached in Appendix 5) 

Volume/Page numbers: To be confirmed in March 2018 by the publisher. 

Sections of Chapter 4 and Chapter 5 were submitted to the 5
th
 Global Conference 

on Transparency at the University of Limerick in Ireland.  

(Signed) _ ____(Date)___ 5 March 2018___________ 

Dang Trung Ha 

(Countersigned) __ _(Date)_5 March 2018___ 

Supervisor: Associate Professor Therese Wilson 

 



x 

 

Acknowledgement of Citation Rules and Languages 

  

This thesis follows the citation rules contained in the Melbourne University Law 

Review and the Melbourne Journal of International Law, Australian Guide to 

Legal Citation – AGLC (Third Edition, 2010). I use the Endnote X7 software with 

the style specific for law created by the Monash Law Faculty.   

Unless otherwise noted, I have personally translated all Vietnamese materials 

used in this dissertation. The Vietnamese names of the secondary sources appear 

exactly as they are in the source. Specifically, a person's name is written as 

follows: last name, followed by middle name(s) (if any), and then first name. For 

example, Nguyễn Duy Quý (Nguyễn is the last name, Duy is the middle name, 

and Quý is the first name). The Vietnamese words appearing in the text also 

follow the standard order of the Vietnamese rule (for example, Đoàn Văn Vươn). 

Journalists may use pseudonyms, including the name, and the middle name (for 

example, Hà Vân). 

  

 

 



xi 

 

 

Table of Contents 

Statement of Originality ...................................................................................... iii 

Abstract ............................................................................................................... v 

Acknowledgments ............................................................................................. vii 

Acknowledgement of Published and Unpublished Papers included in this Thesis ix 

Acknowledgement of Citation Rules and Languages ............................................ x 

List of Abbreviations ...................................................................................... xviii 

List of Figures and Tables ................................................................................. xxi 

Chapter 1 ............................................................................................................ 1 

Introduction ....................................................................................................... 1 

Part I: Research Background ............................................................................ 1 

1. The Relationship between FOI Laws and the Right of ATI ................... 1 

2. The Right of ATI and the Drafting of the First FOI Law in Vietnam ..... 4 

Part II: Research Scope ..................................................................................... 9 

Part III: Research Questions ........................................................................... 11 

Part IV: Methodology and Methods ............................................................... 12 

Part V: Thesis Outline ..................................................................................... 15 

Chapter 2 .......................................................................................................... 19 

The Rights-Based Approach: A Normative Ideal to FOI Law ....................... 19 

Introduction ..................................................................................................... 19 

Part I: The Rights-Based Approach to FOI Law as a Concept ...................... 19 

1. What is the Rights-Based Approach to FOI Law? ............................... 19 

1. 1. FOI as an Individual Right ..................................................................... 19 

1.2. FOI Law as a Tool for Securing the Right of ATI ..................................... 21 

2.  Justifications for the Rights-Based Approach ..................................... 23 

2. 1. Consideration of ATI as a Human Right ................................................. 23 

2. 2. Recognition of ATI as a Constitutional Right .......................................... 29 

Part II: The Importance of the Rights-Based Approach to FOI Law ............ 33 

1. The Obligations of States .................................................................... 33 



xii 

 

2. The Principle of Maximum Disclosure ............................................... 34 

2.1. Definitions............................................................................................... 34 

2.2. Claims for the Maximum Disclosure Principle to FOI Law ..................... 37 

3. The Right-Based Standards of FOI Law ............................................. 39 

3.1. Subject of the Right of ATI ....................................................................... 39 

3.2. Object of the Right of ATI ........................................................................ 40 

3.3. Conditions to Limit the Right of ATI ........................................................ 41 

Part III: The Rights-Based Approach under Critical Perspective ................. 46 

1. Cultural Relativism versus Universalism ............................................ 46 

2. Lack of Common Understanding ........................................................ 47 

3. Lack of Local Context ........................................................................ 50 

Concluding Remarks ....................................................................................... 51 

Chapter 3 .......................................................................................................... 53 

FOI Law in Reality: the Gap between Theory and Practice .......................... 53 

Introduction ..................................................................................................... 53 

Part I:  The Background of FOI Law ............................................................. 53 

1. The Global Diffusion of FOI Law ....................................................... 53 

1.1. FOI Law before 1990 .............................................................................. 53 

1.2. FOI Law from 1990 to Present ................................................................ 55 

2. The Models ........................................................................................ 57 

2.1. Sweden‟s and the United States‟ Models .................................................. 57 

2.2. „Pull‟ and „Push‟ Models ........................................................................ 58 

3. How does FOI Law Protect the Right of ATI? .................................... 59 

3.1. The Right-holders .................................................................................... 59 

3.2. The Coverage .......................................................................................... 60 

3.3. Types of Information Accessible .............................................................. 60 

3.4. Exemptions .............................................................................................. 61 

3.5. Proactive Disclosure ............................................................................... 62 

3.6. Facilitations ............................................................................................ 62 



xiii 

 

Part II: Instrumental Approaches and the Limitation on the Right of ATI .. 63 

1. Alternative Benefits of FOI Law ......................................................... 63 

2.   Instrumental Grounds for Adopting FOI Law ................................... 65 

2.1. Accountability and Public Scrutiny .......................................................... 65 

2.2. Efficient of Public Administration ............................................................ 67 

2.3. A Requirement of Globalisation ............................................................... 68 

3. The Impact of Instrumental Approaches to FOI Law .......................... 69 

4.  Understanding FOI Law in the Local Context .................................... 73 

Concluding Remarks ....................................................................................... 75 

Chapter 4 .......................................................................................................... 76 

The Development of FOI Rules in Vietnam: From the Đổi Mới to the 

Adoption of the LATI 2016.............................................................................. 76 

Introduction ..................................................................................................... 76 

Part I: The Vietnamese Background for the Development of FOI Rules ...... 76 

1. Before the Đổi Mới: The “Socialist” Mode of Governmentality .......... 76 

2. After the Đổi Mới: Economic Development and the Changes ............. 80 

2.1. Changes of Information Environment: the Formation of Social Media .... 80 

2.2. Changing of Governmentality Model: Political Flexibility ....................... 83 

2.3. Changing of the Legal System.................................................................. 84 

Part II: Drivers for the Development of FOI Legislation ............................... 89 

1. Economic Development ...................................................................... 90 

1.1. Requirement of International Economic Integration ................................ 90 

1.2. Needs of Foreign Capital ........................................................................ 91 

1. 3. Needs of the “Socialist law-based-state” Model ..................................... 92 

1.4. Public Administration Reform: Modernisation of the Administrative 

Apparatus ...................................................................................................... 93 

2. Political Stability ................................................................................ 95 

2.1. FOI Rules as a Tool for Anti-Corruption ................................................. 95 

2.2. Grassroots Democracy Model ................................................................. 96 



xiv 

 

Part III: The Nature of FOI Rules .................................................................. 98 

1. Proactive Disclosure under State Control ............................................ 98 

2. State Secrets Dilemma ...................................................................... 101 

3. A Narrow Space for ATI by Requests ............................................... 102 

Concluding Remarks ..................................................................................... 105 

Chapter 5 ........................................................................................................ 107 

Freedom of Information Law Comes to Vietnam: How Do Human Rights 

Adapt to the Goals for Economic Development and Political Stability? ..... 107 

Introduction ................................................................................................... 107 

Part I: Human Rights and Economic Development ..................................... 108 

1. A Win-Win Relationship? ............................................................. 108 

2. Development First, Rights Second ................................................ 110 

2.1. “Economic Condition” of Human Rights .......................................... 110 

2.2. The Trade-off .................................................................................... 111 

Part II: Human Rights and Political Stability .............................................. 113 

1. Political Need for an FOI Law ...................................................... 113 

1.1. Vietnam‟s anti-China Protests and the Request for Accountability .... 113 

1.2. Land Management Issues and the Need for Transparency................. 115 

1.3. Environmental Issues ........................................................................ 116 

2. Public or State Interest as a Motivator for FOI in Vietnam ............ 118 

Part III: Making the First FOI Law of Vietnam .......................................... 120 

1. The Drafting Process .................................................................... 120 

1.1. Human Rights Articulated as Rationale for FOI Law (2008-2009).... 120 

1.2. “Peaceful Evolution” Issue (2010) ................................................... 123 

1.3. Caution (2011-2012) ........................................................................ 124 

1.4. New Momentum (2013)..................................................................... 126 

1.5. Change in the Approach to FOI Law (2014-2015) ............................ 127 

1.6. Passage of Vietnam‟s Law on Access to Information (2016) ............. 129 



xv 

 

2. An “Incomplete Version” of FOI Law .......................................... 131 

3. Meeting Requirements of a Top-Down Reform ............................ 133 

Concluding Remarks ..................................................................................... 134 

Chapter 6 ........................................................................................................ 136 

FOI Compliance: Evaluating Pre-conditions to Implement the Right of ATI 

in Vietnam ...................................................................................................... 136 

Introduction ................................................................................................... 136 

Part I: Analytical Framework ....................................................................... 137 

1. FOI Compliance Models and the Prerequisites for the Right of ATI . 137 

2. Building an Analytical Framework for the Likely Trends in FOI 

Compliance in Vietnam ........................................................................ 139 

Part II: Political Willingness ......................................................................... 141 

1. The Quality of the LATI 2016 Compared with the Rights-Based 

Standard of ATI ................................................................................... 141 

1.1. The Scope of the Right of ATI ................................................................ 141 

1.2. Exceptions ............................................................................................. 142 

1.3. Facilitating the Right of ATI .................................................................. 142 

1.4. Conditions to Ensure the Right of ATI ................................................... 144 

2.  Public Officials‟ Attitudes ............................................................... 146 

2.1. Assess the Attitudes of Civil Servants through Two Case Studies ........... 146 

2.2. Lack of Political Willingness ................................................................. 150 

Part III: Bureaucratic Capacity .................................................................... 151 

1. Records Management ....................................................................... 152 

2. Information and Communications Technology (ICT) ........................ 153 

3. Finance and Human Resources ......................................................... 154 

Part IV: Pressure from the Public Demand .................................................. 155 

1. Social Media .................................................................................... 155 

1.1. Pressure of Information Leaking ........................................................... 155 



xvi 

 

1.2. Pressure of Public Opinion ................................................................... 156 

1.3. Controlling the Social Media? ............................................................... 157 

2. Traditional Press ............................................................................... 158 

3. Civil Society ..................................................................................... 160 

3.1. Types of Civil Society Organisations in Vietnam.................................... 160 

3.2. The Role of Advocacy for Human Rights ............................................... 162 

Concluding Remarks ..................................................................................... 164 

Chapter 7 ........................................................................................................ 167 

Conclusion ...................................................................................................... 167 

Part I: Summary of Findings ......................................................................... 168 

1. The Rhetoric of the Rights-Based Approach to FOI Laws ............. 168 

2. To What Extent Does Vietnam Adopt an FOI Law Consistent with 

the Rights-Based Approach? ................................................................ 169 

3. Will the Right of ATI be More Secure When FOI Law Comes into 

Effect in Vietnam? ............................................................................... 171 

Part II: Recommendations ............................................................................ 172 

1. The New Approach of ATI ........................................................... 172 

2. The necessity to uphold the objective of human rights protection 

under FOI Law ..................................................................................... 175 

3. The Necessity of “Bottom-up” Reform ......................................... 176 

4. The Role of International Organisations ........................................ 177 

Conclusion ...................................................................................................... 177 

Appendix 1: FOI Rules in Vietnam before the adoption of the LATI 2016 

(1986-2016) ..................................................................................................... 179 

Appendix 2: Vietnam’s Law on Access to Information (the LATI 2016) .... 191 

Appendix 3: The Quality of the LATI 2016 is assessed by Global Right to 

Information Rating ........................................................................................ 214 



xvii 

 

Appendix 4: My FOI Requests and Responses from Different Agencies in 

Australia, New Zealand and United Kingdom .............................................. 226 

Appendix 5: Authorisation and Copyright ................................................... 238 

Bibliography ................................................................................................... 246 

 



xviii 

 

List of Abbreviations 

  

AIE Access Infor Europe  

ANU Australian National University 

APAI African Platform on Access to Information   

Art. Article  

ATI Access to Information 

 BTA Bilateral Trade Agreement 

CLD Centre for Law and Democracy  

CPI Corruption Perceptions Index  

CPV Communist Party of Vietnam 

CSO(s) Civil Society Organisation(s)  

EC European Community 

ECtHR European Court of Human Rights  

EU European Union  

FOI Freedom of Information 

GDP Gross Domestic Product 

GONGO Government-organized Non-governmental Organisation 

HRC Human Rights Committee 

IACHR Inter-American Commission on Human Rights  

ICCPR International Covenant on Civil and Political Rights 



xix 

 

ICO Information Commissioner's Office  of United Kingdom 

ICT Information and Communications Technology 

IMF International Monetary Fund 

INGO(s) International non-government organisation(s) 

LATI 2016 Law on Access to Information 2016 (Vietnam) 

MoJ Ministry of Justice (Vietnam) 

MoPS Ministry of Public Security (Vietnam)  

NGO(s) Non-government organisation (s) 

OAIC Office of the Australia Information Commissioner  

OAS Organisation of American States 

OECD Organisation for Economic Co-Operation and 

Development 

PAPI Vietnam Provincial Governance and Public 

Administration Performance Index  

Para. Paragraph  

PCI Provincial Competitiveness Index 

PDIA Problem-Driven Iterative Adaptation 

RTI Right to Information  

SPC Supremes‟ People‟s Court (Vietnam) 

SPP Supremes‟ People‟s Procuracy (Vietnam) 

UK United Kingdom 



xx 

 

UN United Nations  

UNDP United Nations Development Programme 

UNECE United Nations Economic Commission for Europe 

UNESCO United Nations Educational, Scientific and Cultural 

Organisation 

UNGA United Nations General Assembly 

UNHRC United Nations Human Rights Council 

UNODC United Nations Office on Drugs and Crime 

UPR Universal Periodic Review 

US 

VNA 

WB 

United State of America  

Vietnamese National Assembly  

The World Bank 

WJP World Justice Project 

WTO 

  

World Trade Organisation 

 

  

 



xxi 

 

List of Figures and Tables 

 

Table 1. The Roberts, Snell, Darch and Underwood Compliance Categories .... 139 

Table 2. Analytical Framework for the trend of FOI compliance in Vietnam .... 141 

Table 3. Reasons for non-disclosure information .............................................. 148 

Table 4.The trend of FOI‟s Compliance in Vietnam. ........................................ 164 

Table 5. Scoring for the scope of the right to access state-held information udder 

the LATI 2016 by RTI Rating. ......................................................................... 214 

Table 6. Scoring exception regulations under the LATI 2016 by RTI Rating. ... 221 

 

Figure 1. Modernisation of state administration Index of Ministries and Provincial 

People‟s Committee in Vietnam (2012-2015). .................................................. 151 



1 

 

Chapter 1 

Introduction 

Part I: Research Background 

1. The Relationship between FOI Laws and the Right of ATI  

The right of access to information held by public authorities – also commonly 

known as the right of access to information (ATI)
1
 - is increasingly recognised at 

both international and national levels. Internationally, although the United 

Nations failed to obtain the consensus of a on the drafts of the Human Rights Bill 

in 1947 and the Convention on Freedom of Information in 1949,
2
 Article 19 of 

both, the Human Rights Declaration 1948 and the Convention on Civil and 

Political Rights 1966, came to recognise the right to freedom of expression and 

involve the recognition of „freedom to seek, receive and impart information and 

ideas of all kinds, regardless of frontiers‟.
3
 There is also a range of international 

treaties recognising the right of ATI, including the United Nations Convention 

against Corruption,
4
 the United Nations Economic Commission for Europe 

(UNECE) Convention on Access to Information and the Public Participation in 

Decision-making and Access to Justice in Environmental Matters (known as the 

Aarhus Convention).
5
 International human rights bodies such as the United 

Nations Human Rights Committee,
6
 the United Nations Educational, Scientific 

                                                
1 There are different names used to indicate the right of ATI   such as the right to know, the right 

to information, the right to FOI, the right to access information or the right of ATI. In this thesis, 

those concepts will be used interchangeably and all mean the right of access to information held 
by public authorities.  

2 Yvonne Donders, 'International Covenant on Economic, Social and Cultural: accessibility and 

the right to information ' in Tarlach McGonagle and Yvonne Donders (eds), The United Nations 

and freedom of expression and information: critical perspectives (Cambridge University Press, 

2015) 89,10.    

3 International Covenant on Civil and Political Rights, opened for signature 16 December 1966,  

(entered into force  23 March 1976), art.19. 

4 Art. 10 of the Convention encourages countries to adopt measures to improve public access to 

information as a mean to fight corruption. 

5 Art. 4 of the Convention requires Contracting Parties to adopt and implement laws allowing for 

citizens to demand information about the environment from government bodies. 

6 Abid Hussain, UN Committee on Human Rights, Report of the Special Rapporteur on the 

Promotion and Protection of the Right to Freedom of Opinion and Expression, submitted in 

accordance with Commission resolution 1999/36 E/CN.4/2000/63,  (18 January 2000).  
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and Cultural Organisation (UNESCO),
7
 the Organisation of American States 

(OAS),
8
 the Commonwealth of Nations,

9
 the Council of Europe

10
 and the 

international courts like the Inter-American Court of Human Rights
11

 

acknowledge exercise of the right of ATI as a human right.  

At national level, more than 70 countries have recognised the right of ATI in 

their constitutions,
12

 providing a legal foundation for guaranteeing this right. 

Being constitutionally acknowledged is, however, not the only way to secure this 

right. More than two hundred years ago, the right of ATI was first recognised 

and secured by legislation which is often referred to as FOI law.
13

 To date, more 

than 110 countries have enacted this kind of law,
14

 and possess different FOI 

regimes in which FOI laws are believed to pursue common values in promoting 

and protecting the right of ATI. Regarding those countries where there are not 

yet adequate legal schemes concerning the right of ATI, particularly developing 

countries, advocates are making persistent efforts to convince and assist them to 

adopt  an FOI law, the promulgation of which is often presumed to provide a 

better guarantee to this right.
15

   

This thesis begins with the question of whether advocates have placed too much 

faith in the role of FOI law to secure the right of ATI for citizens. While FOI 

                                                
7 Toby Mendel and Unesco, Freedom of information: a comparative legal survey (Unesco Paris, 

2008).  

8 Organisation of American States, The right to access to information in the Americas: Inter‐

American standards and comparison of legal frameworks,  (2012)  < 

https://www.oas.org/en/iachr/expression/docs/publications/access%20to%20information%20in%

20the%20Americas%202012%2005%2015.pdf >. 

9 Commonwealth Secretariat, Meeting of Commonwealth Law Ministers and Senior Officials,  
(1999)  < http://dx.doi.org/10.14217/9781848597624-en >. 

10 Council of Europe Convention on Access to Official Documents, opened for signature 

18/06/2009, CETS No.205 (entered into force None). 

11 Claude Reyes et al v Chile [2006] IACHR Series C no 151.  

12  See Chapter 2. 

13 Nowadays there are more countries (including Vietnam) using the name of access to 

information or right to information in order to replace the name of FOI.  However, in this thesis, I 

still use the term FOI law as a historical consideration and distinguish it from the right of ATI 

that governs it. 

14 Freedominfo.org, FOI Countries by Date <http://freedominfo.org/>. 

15 For example, see FOI‟s advocates such as Freedominfor at 
<http://www.freedominfo.org/about-us/>; ARTICLE 19 at <https: 

//www.article19.org/pages/en/who-we-are.html.>; The African Platform on Access to 

Information (APAI) Campaign at <http://www.africanplatform.org/who-we-are/>. 



3 

 

laws provide legal guarantees for the right of ATI, this right is not necessarily the 

reason behind these laws being enacted. Each country has its own motives and 

desires for enacting FOI laws. On the one hand, the instrumental values of FOI 

laws are often highlighted, such as accountability, good governance or anti-

corruption.
16

 On the other hand, increasingly positive ideas exist about the 

intrinsic value of FOI laws in promoting the right of ATI as a human, or at least 

a citizen right.
17

  

The recognition of the right of ATI as a human right, or at least a citizen‟s civil 

right, is important in determining the theoretical foundation for FOI laws.  The 

rights-based approach to FOI laws requires FOI laws to satisfy the principle of 

maximum disclosure and the assurance of universal standards of FOI, which 

derive from the right to „seek, receive, and impart‟ information as stated in 

Article 19 of the International Covenant on Civil and Political Rights (ICCPR). 

This principle requires that the FOI legislation originates from a presumption of 

openness with regard to all information held by a government, with a limited 

number of exemptions.18 All regulations relevant to the FOI regime should be 

influenced by the maximum disclosure principle through the ways in which state 

obligations are created to maximise every citizen‟s access to government 

information. This approach based on human rights theory has created a universal 

understanding of the value of FOI laws, but there is a lack of consideration for 

the influence of contextual factors. FOI laws in practice are not only motivated 

by the intrinsic value of the right of ATI but also instrumental values, which 

might create different outcomes in terms of how the laws are applied and 

enforced. Under a pragmatic, instrumentalist approach, the level of assurance for 

ATI rights under FOI laws varies from state to state.19  

                                                
16 Colin Darch and Peter G Underwood, Freedom of Information and the Developing World: The 

citizen, the state and models of openness (Elsevier, 2009); Christopher Hood and David Heald, 

Transparency : the key to better governance? (Oxford University Press, 2006).  

17 Patrick Birkinshaw, 'Freedom of information and openness: Fundamental human rights?' 

(2006) 58(1) Administrative Law Review 177; Cheryl Ann Bishop, Access to information as a 

human right (LFB Scholarly Publishing LLC, 2011). 

18 Mendel and Unesco, above n 7. 

19 John M Ackerman and Irma E Sandoval-Ballesteros, 'The global explosion of freedom of 
information laws' (2006) 58(1) Administrative Law Review 85; RBF Stubbs, 'A case study in the 

rise of public sector transparency: Understanding the global diffusion of freedom of information 

law' (Ph.D, University of Tasmania, Australia, 2012). 
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The literature review undertaken for this thesis shows that factors affecting the 

birth of an FOI law are diverse and variable between different countries, and 

should therefore be examined on a case-by-case basis.20 The study of the 

relationship between the promulgation of FOI law and the possibility of giving 

effect to the right of ATI in the case of Vietnam in this thesis derives from an 

important finding by Colin Darch and Peter G Underwood on gaps in studies on 

FOI laws: 

…[A]lthough the freedom of information narrative requires an emphasis on 

its universal character, it has been the specific and local nature of political 

and a social struggle that has determined the impact of each law passed. This 

insight has been given insufficient weight in the literature.
21

 

Therefore, this thesis not only recognises the „universal character‟  of FOI law 

but also the „real world' of FOI in its comprehensively local contexts in order to 

understand what factors affect the struggle for the right of ATI in Vietnam.   

2. The Right of ATI and the Drafting of the First FOI Law in Vietnam  

Vietnam, with an estimated population of 92.7 million as of 2016, is located in 

South-East Asia.22 The country has a long history of rebuilding and defending the 

nation, as it has often been colonised – for example under the rule of China over 

a millennium from 111 BC to AD 939 and then under the rule of France for 

many decades from the mid-19
th
 century. An important historical milestone was 

reached in 1975 when the Vietnam War ended and the two sides of the country, 

which used to be divided politically into the two rival states of the north and the 

south, were reunified. From this point to date, Vietnam has pursued the model of 

a socialist republic state with the sole leadership of the Communist Party of 

Vietnam (CPV). The Vietnamese Constitution defines a separation of the state 

governance into the legislature (the National Assembly), the executive 

(Government), the judiciary (Supreme Court) and the Procuracy.23 The relative 

                                                
20 Rhys Stubbs and Rick Snell, 'Pluralism in FOI Law Reform: Comparative Analysis of China, 

Mexico and India' (2014) 33 U. Tas. L. Rev. 141; Darch and Underwood, above n 16. 

21  Darch and Underwood, above n 16, 156. 

22 See World Bank countries data. Available at <http://data.worldbank.org/country/vietnam>. 

23 The Procuracy is the model borrowed from the Soviet legal system, comprising both 

prosecutor and procurator-general with the responsibility of supervising the observance of the 
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independence of these bodies is, however, grounded on the ideology that „the 

state power is unified and delegated to state agencies which coordinate with and 

control one another in the exercise of the legislative, executive and judicial 

powers‟.24 The state is tied to the CPV by the Constitution which provides that 

the CPV is „the force leading the State and society‟.25 This way, the CPV acts as 

the unique decision-maker in positioning leaders of the state, and most people 

working in the bureaucracy are CPV members. The Party-State maintains tight 

control on the press and the media by enforcing legal and procedural standards. 

Published information can only emanate from the state, since the Press Law of 

Vietnam regulates propaganda and dissemination of the Party-State‟s policies of 

as main functions of the press.
26

  This Law also does not entitle the private sector 

to involve in establishing or operating press organisations.
27

 In addition, the 

findings of Neumann
28

 and Lehmann-Jacobsen
29

 reveal the censorship 

mechanisms are mandated to the press leadership and journalism so that the 

concern for „national security‟ and the issues of public concern are both off 

limits.
,
  

The prolonged censorship of the media has impacted upon the environment for 

freedom of information in Vietnam. The Press Freedom Index placed Vietnam in 

its list of the least information-free countries in the world.30 The desire to secure 

the right of ATI in the country is, therefore, often underestimated. According to 

the Global Integrity Index 2011, Vietnam gained zero points for the important 

section used to evaluate the exercise of ATI, namely „Public Requests for 

                                                                                                                               
law by all government ministries and institutions subordinate to them, as well as by individual 

officials and citizens. 

24 Constitution of the Socialist Republic of Vietnam 2013, art. 4.   

25  Ibid. 

26 Press Law No.103/2016/QH13 2016 (Vietnam), art. 4. 

27 Press Law No.103/2016/QH13 2016 (Vietnam), art. 14. 

28 Neumann A. Lin 'Vietnam: Closed information in a closed society' in Sheila S.Coronel (ed) 

The right to know: Access to information in Southeast Asia (Philippine Center for Investigative 

Journalism, 2001) 202-216.   

29 Lehmann-Jacobsen, E. T., „Inside a contested profession: A comparative study of journalism in 
Singapore and Vietnam.‟ (Ph.D, Københavns Universitet, Det Humanistiske Fakultet, 2017.)   

30 Reporter Without Borders, 2017 World Press Freedom Index (March 2018) 

<https://rsf.org/en/ranking>. 
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Government Information‟.31 However, the current stereotype that regards the 

government of Vietnam as disfavouring the ATI and not engaging in any 

guarantee of the right of ATI no longer holds true given the positive movements 

in the country over the last thirty years, particularly since the implementation of 

the Đổi Mới (the Renovation).32 The CPV launched this new policy in 1986, 

targeting the goals of economic development and political stability and fostering 

growth in almost all areas. The Đổi Mới reflected the willingness of the CPV to 

integrate into the international economy and take part in globalisation. In this 

context, information disclosure legislation has been considered as an important 

measure to combat corruption33 and implement good governance34 in order to 

boost economic development and international integration. Vietnam, under the 

influence of the global diffusion of transparency policy and the insistence of 

international donors that FOI legislation be transplanted into the legal system of 

the country, has enacted a number of legal provisions which are designed to 

publicise state-held information. With enthusiastic expectation of an emerging 

reform towards democracy, both Party-State leaders and  the people have 

welcomed the concept of „transparency' as it has been  introduced to the law and 

the administration  through the process of economic integration.   

The rising economy has also accelerated the development of Information and 

Communications Technology (ICT). There has been a dramatic growth in the 

ICT area in Vietnam over the last 20 years. 51.5% of Vietnam‟s total population 

use the Internet, amounting to about 64 million internet users as of 2017 

compared with approximately 31 million in 2012.35 This large number of people 

using social networks has increasingly influenced the state media. Though not 

being recognised as an official information flow, social networking has become 

                                                
31 Global Integrity Index, 2011 Report <https://www.globalintegrity.org/global/report-

2011/vietnam/2011/>.  

32 This was the political and economic renewal campaign that introduced reforms intended to 

facilitate the transition from a centrally planned economy to a form of market socialism officially 

termed a „socialist-oriented market economy‟.  See more at Melanie Beresford, 'Doi Moi in 

review: The challenges of building market socialism in Vietnam' (2008) 38(2) Journal of 

Contemporary Asia 221.  

33  The Anti-Corruption Law No.55/2005/QH11 2005 (Vietnam). 

34 See Viet Nam Provincial Governance and Public Administration Performance Index (PAPI), 

including transparency as key dimensions assessed, < http://papi.org.vn/eng/faq>. 

35 Internet World Stats, 2018 Report < https://www.internetworldstats.com/asia.htm#vn >. 
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the fastest and easiest method for millions of Vietnamese to communicate daily 

and share information.36  

FOI legislation commenced in Vietnam in 2008 with the introduction of the first 

Bill of ATI in 2009 drafted by Vietnam‟s Ministry of Justice (MoJ) with the 

assistance of ARTICLE 19, an international non-government organisation 

(INGO) for protection of the right to freedom of expression, advocated that 

Vietnam should develop an FOI law on the premise of FOI as a fundamental 

human right.
37

 The diffusion of this approach significantly influenced legal 

academics and led to greater acknowledgment of the role of civil society in the 

country. A number of legal scholars such as Phan Huy Thông, Thái Vĩnh Thắng 

and Lê Thị Hồng Nhung argued that access to information must be promoted as 

an important human right.
38

 Sharing a similar perspective, experts attended the 

seminar organized by the MoJ asserted that the government needed to contribute 

more practical efforts to accelerate the promulgation of a law on ATI because it 

would serve as a mechanism to respect and protect this right of people and 

improve their  access to  state-held information.
39

 Securing the right of ATI 

became the rationale for the passage of an FOI law in Vietnam:   

Ensuring the right of access to information as a fundamental right of citizens 

is a precondition for the exercise of other human and democratic freedoms of 

the citizen by which the recognition under 2013 Constitution, such as the right 

to participate in state and social management, the right to vote, to stand for 

election, to vote when the State holds a referendum, the right to appeal, the 

right to denounce, the right to freedom of speech and freedom of press. 

                                                
36 See Chapters 4 and 6. 

37 ARTICLE 19, Memorandum on the Draft Law on Access to Information of  Vietnam 
ARTICLE 19 <https://www.article19.org/data/files/pdfs/analysis/vietnam-memorandum-on-the-

draft-law-on-access-to-information.pdf>.  

38 Thái Vĩnh Thắng, 'Quyền tiếp cận thông tin - Điều kiện thực hiện các quyền con người và 

quyền công dân [The right of access to information - Conditions for the implementation of 

human rights]' (2009) 9 Tạp chí Nghiên cứu Lập pháp [Journal of Legislative Studies] 11; Phan 

Huy Thông, 'Rights and guarantee the right of access to information in international law, foreign 

law and law of Vietnam [Quyen va dam bao quyen tiep can thong tin trong phap luat quoc te, 

phap luat nuoc ngoai va phap luat Vietnam]' ( 2013) 2013(1) Jurisprudence Magazine 74; Lê Thị 

Hồng Nhung, ' Access rights to information in terms of human rights [Tiep can thong tin duoi 

goc do quyen con nguoi]' (2011) 2011(5) Legislative Studies 22. 

39 Ministry of Justice of Vietnam, Report to the workshop on the scope of information accessible 
and restricted as proposed in the Draft of Law on access to information,  (2015)  < 

<http://moj.gov.vn/htpl/datctcclvbvq/Lists/MotSoKeQuaSanPhamCuaDuAn/View_Detail.aspx?Ite

mID> >.  
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Therefore, the Law on Access to information is defined by the Standing 

Committee of the Vietnamese National Assembly as one of the most 

promulgated bills in the group of laws relating to the assurance of human and 

citizens‟ rights in order to implement the 2013 Constitution. 
40

  

While it is argued that the application of the rights-based approach to Vietnam‟s 

FOI law is theoretically possible, the literature explaining the formation of a law 

on FOI suggests that potential problems may arise if an inappropriate approach 

to its implementation is taken.
41

 The elements that have commonly determined 

the introduction and enforcement of strong laws concerning FOI in other 

countries appears not to exist in Vietnam where the state controls the mass 

media, there is a lack of partisan competition and the civil society is in its very 

early stage of development with limited capacity. So why have the CPV and the 

state of Vietnam made moves to reform legal regulations with respect to the right 

of ATI by assigning the MoJ to prepare the 2008 Bill? What were drivers of the 

FOI legislation in Vietnam? To what extent have those drivers affected the 

passage of an FOI law and would they continue influencing the implementation 

of FOI law in the country?  

Few researchers have recently addressed the issues of FOI reform in Vietnam.  

For example, the doctorate thesis of Hue Mai was an „attempt to find out how to 

promote FOI and what needs to be taken into account when initiating FOI reform 

in Vietnam‟42, but it has neither examined the factors driving the enactment of 

FOI law in April 2016 nor addressed the question of whether adoption of this 

law would promote the right of ATI. There is still not much known about the 

contextual factors driving the FOI legislation in Vietnam and the degree to which 

the new law will secure the right of people with respect to ATI. Thus, the aim of 

this study is to fill in this gap in knowledge through examining the social, 

                                                
40  Vietnamese Government, Tờ trình  về Dự án Luật tiếp cận thông tin [Proposal Report on the 

Draft of Law on  Access to Information] No. 461/TTr -CP,  (2015)  < 

http://duthaoonline.quochoi.vn/DuThao/Lists/DT_DUTHAO_LUAT/View_Detail.aspx?ItemID=

448&TabIndex=2&TaiLieuID=2152 >. 

41 Darch and Underwood, above n 16; Rick Snell and Rowena Macdonald, 'Customising 

Freedom of Information Law Reform in South Pacific Micro-States' (2015) 104(6) The Round 
Table 687. 

42 Mai Thi Kim Hue, 'Securing freedom of information in Vietnamese government and law' 

(Ph.D, The University of Queensland, Australia, 2016), 19. 
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economic and political changes constraining and motivating the FOI law in 

Vietnam towards a guarantee of the right to access information.  

Part II: Research Scope 

FOI laws are associated with different values, including intrinsic and 

instrumental values. This thesis focuses on the intrinsic value of FOI law, which 

imposes the aim of protecting the right of ATI, rather than on instrumental 

values of this law, such as good governance. This research is based on the 

growing recognition of ATI as a human right or at least a citizen‟s civil right. 

The reason behind this rights-based approach is that it allows for the use of the 

universal standards of the right of ATI to assess the quality of an FOI law.
 
The 

rights-based approach to FOI has been used by Access Info Europe (AIE) and 

the Centre for Law and Democracy (CLD) to establish the index called the Right 

to Information (RTI) ratings to measure the quality of FOI laws around the 

world.
43

 In this study, the RTI ratings have been applied when assessing the 

compatibility of the LATI 2016 with universal standards of the right to access 

information held by state bodies.  

This study argues that the mechanism for ensuring the right of ATI does not exist 

in a vacuum, and the context in each country contributes different constructs 

influencing the FOI regime in that country. Therefore, this study links the 

passage of FOI law to the specific context of Vietnam, with a focus on historical 

and political factors. The first historical milestone of the research was when the 

CPV announced the implementation of the Đổi Mới policy in 1986, which has 

changed the social and economic structure of contemporary Vietnam. The 

second milestone is the eight-year period of the FOI law drafting process (from 

2008 to 2016). In addition, socio-economic data and debate after the law was 

enacted is also analysed as a basis for feasibility predictions for when the law 

comes into force in July 2018. 

                                                
43 RTI Rating was released in September 2011 and is updated regularly by Access Info Europe 

(AIE) and the Centre for Law and Democracy (CLD). The most central application of the RTI 

Rating is a tool of measures through 61 Indicators to reflect „the quality of the world's access to 
information laws‟. For each Indicator, the concerned country earns points within a set of scores 

(in most cases 0-2), depending on how well the legal framework delivers the Indicator, for a 

possible total of 150 points, < http://www.rti-rating.org/about/ >.  

http://new.rti-rating.org/wp-content/uploads/Indicators.pdf
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The study does not seek to describe FOI law in black-letter detail. Instead, it 

analyses the tension between the human rights rationale of FOI and the goals of 

the Đổi Mới which focus on economic development while maintaining the 

hegemony of the CPV in enacting FOI law in Vietnam. Although pointing out 

the limitations of the LATI 2016, this research is not aimed at making detailed 

proposals to revise this law but rather at a more pragmatic approach to enhancing 

the right of ATI in the context of contemporary Vietnam. Therefore, this research 

could be interesting for not only jurisprudence readers but also for the social 

sciences readers and those interested in freedom of information in developing 

civil societies. 

State-held information is diverse and relates to all state activities in the fields of 

economy, society, security, finance, tax management, ethnicity, religion, culture, 

education, health, science, technology, environment, foreign policy, organisation 

and operation of the state apparatus, the civil service system, rights and 

obligations of citizens, for example.  Hence, the need to access information held 

by the state is multifaceted and associated with many different purposes. First of 

all, everyone has the right to access information about themselves which is held 

by the state for the purposes of government administration.
44

 This type of 

information is commonly known as "personal information" and the access is 

usually governed by privacy law.
45

 Secondly, as members of a society, citizens 

can demand access to the type of information related to the management 

activities undertaken by state agencies, also known as the “non-personal 

information”
46

 or “impersonal administrative information”
47

.  This research 

focuses on the access to non-personal rather than personal information because 

access to the later type of information is meaningful for monitoring and detecting 

                                                
44 Johan Lidberg, ''Keeping the bastards honest': the promise and practice of freedom of 

information legislation' (Ph.D, Murdoch University, 2006),41.  

45 As an example, the access to personal information in Australia is stipulated under the Federal 

Privacy Act.  

46 Freedom of Information Independent Review Panel and David Solomon, The Right to 
Information: Reviewing Queensland's Freedom of Information Act (Department of Justice and 

Attorney-General, 2008). 

47 Darch and Underwood, above n 16, 110. 
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improper activities of state bodies as well as strengthening the participation of 

citizens in government activities.
48

    

Part III: Research Questions  

The main research question of this study is: to what extent is Vietnam likely to 

adopt and implement an FOI law consistent with the rights-based approach in 

order to secure the right of ATI as a fundamental right of Vietnamese citizens? 

This assessment will be based on the current practices and the regulations 

already in place.  The thesis further considers how to promote the right of ATI in 

Vietnam. 

Sub-questions are asked for the chapters and parts of the thesis, as follows:   

(i) Why should the rights-based approach be considered as a normative 

ideal of FOI laws in theory, when it has been resisted in practice in 

many countries? 

 What is the rights-based approach to FOI law? 

 Why protecting the right of ATI should be considered as a 

core objective of FOI laws? 

 What are the criteria of the rights-based approach? 

 What is the maximum disclosure principle? 

 What are the right-based standards of FOI laws? 

 What are the drivers for passage of FOI laws in reality? 

 How instrumental approaches to FOI laws impact the level of 

protection of the right of ATI? 

 Why is context important to understanding the nature of FOI 

laws?   

(ii) What are the drivers for the adoption of an FOI law in Vietnam? How 

do these drivers contribute to enhancing the right of ATI? 

 Which were factors that favoured or hindered the 

development of FOI Rules
49

 in Vietnam before the drafting of 

FOI law in Vietnam? 

                                                
48 Johan Lidberg, 'From freedom to right-where will freedom of information go in the age of 

WikiLeaks?' (2013) 35(2) Australian Journalism Review 73,74.  
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 How well did the FOI Rules in Vietnam work with respect to 

the right of ATI and why? 

 Why has protecting human rights been stated as an objective 

of FOI law in Vietnam?  

 How does the human rights rationale adapt to the goals of 

economic development and political stability in the form of 

maintaining the hegemony of the CPV? 

(iii) Will the FOI law be implemented effectively in Vietnam? 

 What factors motivate or hinder the implementation of FOI 

law in Vietnam? 

 To what extent will the implementation of the FOI law help 

increase the promotion and protection of the right of ATI and 

to what degree? 

(iv) What factors will help strengthen the right of ATI in Vietnam? 

Part IV: Methodology and Methods 

In response to the questions above, this study uses the socio-legal methodology, 

which seeks to understand „the law as a social phenomenon'.
50

 FOI laws inspire 

the research interests of scholars in almost all areas of the social sciences, 

including politics, economics, sociology and jurisprudence, journalism, political 

science, anthropology, economics, and sociology. Stubbs and Snell group the 

studies concerning FOI laws in five categories: legal analysis, media analysis, 

government investigation, administrative analysis and socio-legal analysis.
51

 A 

growing and increasingly popular approach to examining FOI legislation is to 

use the methodology of socio-legal analysis with an acknowledgment of the 

significant dependence of this law on socio-political contexts in each country, 

                                                                                                                               
49 FOI Rules in this thesis is the term used to refer to   legal regulations under Vietnam‟s 

legislation   before the adoption of the Law on Access to Information 2016 that at least promote 

disclosure of state-held information. FOI Rules includes proactive and reactive of public access 

to information.      

 

50 Geoffrey Samuel, 'Is law really a social science? A view from comparative law' (2008) 67(2) 

The Cambridge Law Journal 288. 

51 Stubbs and Snell, above n 20. 
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which are „extremely varied and complex‟.
52

 There are a number of socio-legal   

studies in this area conducted by Roberts,
53

 Ackerman and Ballesteros,
54

 

Michener,
55

 Darch and Underwood,
56

 Relly,
57

 Berliner,
58

 Brown, Gutmann and 

Voigt,
59

 and Stubbs and Snell
60

. They have provided a socio-legal analysis of 

FOI laws and comparisons among FOI laws in order to examine the diffusion of 

FOI law in the world as well as the promulgation of those laws in respective 

countries. Other scholars also use socio-legal analysis for their studies of FOI 

legislative reforms in specific countries in order to be able to analyse the diverse 

contexts of historical, social, political and legal aspects and their influence on 

FOI law adoption and implementation. For example, Xiao applies the method of 

information flow analysis to look at the impacts of social, economic and political 

changes on the adoption and implementation of FOI in China.
61

 Sharma studies 

the development of democracy through implementing the Right to Information 

Act 2005 in India.
62

 These works of research suggest that socio-legal study is an 

appropriate methodology to explore the impact of the adoption of FOI laws. 

The theoretical framework of this research is founded on the rights-based theory 

in relation to FOI laws. The literature on FOI shows the gap in understanding of 

                                                
52 Thomas Blanton, 'The internationalization of Japan and open government' (Paper presented at 

the Japan-United States Symposium, George Washington University,  < 

http://www.gwu.edu/~nsarchiv/japan/1995foiaconferencetranscript.htm >. 

53 Alasdair Roberts, Blacked out: Government secrecy in the information age (Cambridge 

University Press, 2006).  

54 Ackerman and Sandoval-Ballesteros, above n 19. 

55 Robert Gregory Michener, 'The surrender of secrecy: explaining the emergence of strong 

access to public information laws in Latin America' (Ph.D, University of Texas 2013). 

56 Darch and Underwood, above n 16. 

57 J. E. Relly, 'Freedom of Information Laws and Global Diffusion: Testing Rogers's Model' 

(2012) 89(3) Journalism & Mass Communication Quarterly 431.  

58 Daniel Berliner, 'Institutionalizing Transparency: The Global Spread of Freedom of 

Information in Law and Practice' (Ph.D, University of Washington, 2012). 

59 Patrick Brown, Jerg Gutmann and Stefan Voigt, „Let the Sunshine in: Why Countries Adopt 

Freedom of Information Acts' (2014)  SSRN  <http://dx.doi.org/10.2139/ssrn.2405415>.  

60 Stubbs and Snell, above n 20. 

61 Weibing Xiao, Freedom of Information Reform in China: Information Flow Analysis 
(Routledge, 2013).  

62 Prashant Sharma, Democracy and transparency in the Indian state: The making of the Right To 

Information Act (Routledge, 2015).  
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a firm theory to underpin FOI law, despite the efforts that have been made.
63

 The 

vary of theories on which to base FOI, and a wide range of different approaches 

to FOI, have led to a number of diverse ways of conceptualising FOI, including 

as an „empty signifier'.
64

 Hence, the assumption of the rights-based approach as a 

fundamental normative ideal of FOI laws is necessary to define the required 

criteria for FOI laws. There are two hypotheses that underlie the thesis. The first 

is the assumption that ATI should be recognised as a human right. The second 

hypothesis holds that the purpose of FOI laws is to secure and promote the right 

of ATI. Accordingly, FOI laws need to protect the right of ATI pursuant to the 

human rights standards that have been recognised internationally (see Chapter 2). 

From a rights-based perspective, this socio-legal study will explore the factors 

that motivate and keep FOI legislation in Vietnam compliant with the standards 

of the right to access information. 

This study employs methods including a review of the relevant literature, legal 

analysis and discourse analysis. Desk-based research has been applied in order to 

examine rights-based theory and practice of FOI laws around the world. The 

combination of legal analysis and discourse analysis allows this research to 

observe the dynamics of the development and implementation of FOI legislation 

in the context of Vietnam, where both the economy and society are experiencing 

transitions under the socialist and single-party system. Discourse in this study 

cover „all forms of spoken interaction, formal and informal, and written texts of 

all kinds, especially political, economic, moral, cultural, and legal modes of 

communication.‟
65

 The discourse analysis method primarily studies the way 

social power, abuse, dominance, and inequality are enacted, reproduced, and 

resisted by text and talk in the social and political context.
66

 This method is used 

to scrutinise ongoing debates in Vietnam regarding the assurance of the right of 

ATI and supports the study of the controversy surrounding the legal transplant 

                                                
63 Richard Calland and Kristina Bentley, 'The impact and effectiveness of transparency and 

accountability initiatives: Freedom of information' (2013) 31(s1) Development Policy Review 

s69-s87.  

64 Stubbs and Snell, above n 20. See more detail on Chapter 3. 

65 Jonathan Potter and Margaret Wetherell, Discourse and social psychology: Beyond attitudes 
and behaviour (Sage, 1987), 7.  

66 Deborah Tannen, Heidi E Hamilton and Deborah Schiffrin, The handbook of discourse 

analysis (John Wiley & Sons, 2015). 
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doctrine in the context of the increasing number of laws and policies transferred 

from international norms into developing countries.  

In addition to these research methods, I also conducted a small empirical study 

by submitting FOI requests to a number of authorities in some developed 

countries including the Australian Information Commissioner (Australia), 

Ministry of Justice (New Zealand) and Information Commissioner‟s Office (the 

United Kingdom).
67

 My FOI requests were intended to collect information about 

the rules and practices that apply the principle of maximum disclosure in these 

countries.  The requests and responses are publicly available on the websites of 

these organisations.
68

  

 Part V: Thesis Outline  

In response to research questions, this thesis consists of seven chapters and has 

two main parts. The first part (Chapters 2 and 3) explores the rights-based 

approach and the obstacles to applying this approach to FOI laws in reality. This 

section provides a theoretical foundation for studying the relationship between 

FOI law and the right of ATI in the case of Vietnam. The second part (Chapters 

4, 5 and 6) provides a socio-legal analysis which is intended to provide 

understanding of the nature of the FOI legislation in Vietnam and how these laws 

are inconsistent with the maximum disclosure principle. These chapters not only 

analyse the law on paper but focus on the context and rationales for this legal 

reform.  The trend of FOI compliance will also be analysed in this study based 

on the contemporary economic, social and political data in Vietnam.  

The following sections summarize the main points of each chapter of the thesis: 

Chapter 2 explores a theoretical framework for FOI law based on the rights-

based approach, including arguments for FOI as an individual right and the 

universal rights-based standards of FOI laws. This chapter argues that the 

principle of maximum disclosure and the rights-based standards of the right of 

                                                
67 To make my FOI requests, I used the websites created by non-governmental organisations 

including the Open Australia Foundation <https://www.righttoknow.org.au/>, Open New 

Zealand < https://fyi.org.nz/> and My Society <https://www.whatdotheyknow.com/>. Questions 
and answers are publicly available on the websites of these organizations (see details on page 47 

of this dissertation). 

68 See detail on Appendix 4. 
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ATI are the most fundamental building blocks underpinning the FOI laws. These 

principles draw on the intrinsic values of FOI and thus should be a guiding 

principle in every single stage of FOI legislation in order to ensure that the FOI 

law promotes and protects the human right of access to information held by state 

bodies.     

 Chapter 3 explores the dynamics and the applicability of FOI laws in practice. 

The chapter shows that the rationales for FOI laws are diverse. FOI laws can be 

tied to accountability, improvements in the operational efficiency of 

administrative systems to meet economic requirements, or just to the „rite of 

passage' which shows that the state is in favour of transparency and openness in 

government. The chapter explores the instrumental approaches that make FOI 

law a tool for governance or economic development. It argues that these 

instrumental approaches reveal a lack of consolidation of a theoretical and 

conceptual framework for understanding and practising FOI and have led to a 

deficit of common principles agreed to for the implementation of FOI legislation 

nationally and internationally. The weakness in the FOI regime relating to the 

levels of the public disclosure provided under it is that it does not go far enough 

in providing individuals the right to maximum access to state-held information. 

Chapter 4 starts to explore FOI legislation in Vietnam though an understanding 

of the historical development of FOI Rules from the Đổi Mới from 1986 until 

before the FOI law was passed in 2016. The chapter argues that the demand of 

good governance for economic development does not function as an effective 

motivator to make the FOI regime compliant with the maximum disclosure 

principle. The chapter suggests that the main reason for the reluctance to 

implement such an approach lies in the low level of political willingness to do 

so, facilitating a culture of secrecy in almost all state offices. 

Chapter 5 analyses the drafting process of FOI law in Vietnam, including 

answering the question as to why enhancing the right of ATI was chosen as the 

primary aim for the adoption of this law and why its objective was not to help to 

transplant a strong FOI law into Vietnam. The chapter argues that the human 

rights rationale has been challenged by two desired goals of Đổi Mới determined 

by the  CPV since 1986, which has always retained its politically unique 

legitimacy and boosted the country‟s economy effectively. Although the LATI 
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2016 creates more room for the public to access state-held information, the 

approach to FOI as a tool to advance the economy and maintain political stability 

has not yet given rise to a promise of giving effect to the principle of maximum 

disclosure. Consequently, the LATI 2016 has had formalistic and ineffective 

characteristics since it was first promulgated and as such does not facilitate 

practices of transparency in the country. 

Chapter 6 is concerned with the implementation of the LATI 2016 which will 

come into force in July 2018. The question for this chapter is whether FOI law is 

being complied with and whether its enforcement will help to strengthen the 

right of ATI in Vietnam or not. The chapter argues that the political willingness 

of the CPV and leaders of the bureaucracy is the most important construct that 

will determine compliance with the LATI 2016. The concern that FOI may pose 

risks to the sole leadership of the CPV in Vietnam constrains any political 

willingness for a strong FOI regime. It also leads to control over the media and 

activities of civil society organisations (CSOs), thus undermining the capacity of 

public demanders for information. This lack of political willingness also severely 

limits the ability of information suppliers, including public servants and 

administrative record keepers, to provide maximum disclosure. These elements 

strengthen the presumption of secrecy in the governance of Vietnam, within 

which a presumption of disclosure is given an extremely low priority. However, 

the political willingness is not immutable, and can be changed by either internal 

or external factors.  There are three external factors that may potentially impact 

on the political willingness of the CPV and the state to implement greater 

disclosure. The first can be found in the increasing demands of civil society for 

freedom of information. Second, pressures from international donors, 

international organisations and both local and international non-government 

organisations require that Vietnam comply with its commitment to government 

transparency and human rights obligations under international treaties signed by 

Vietnam. The third is the emerging force of social media, which has recently 

brought about challenges to the state‟s control over the media. It is also expected 

that changes in political willingness will come from internal divisions. The first 

is a shift in the thinking of law-makers and politicians, who work within the CPV 

and the administrative apparatus, but support political reforms to expand 
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democracy and human rights. Second, there has been an improvement in the 

capacity of the bureaucracy, including the development of democratic 

institutions, a trend toward enhancing the rule of law, a reform of archival 

processes and the introduction of information technology into the operation of 

state agencies.   

Finally, Chapter 7 summarises the findings of the thesis, including answering 

the question about the link between the adoption of FOI law and the extension of 

the right of ATI in Vietnam. An important part of this chapter is making 

recommendations to overcome the limitations of the right of ATI in Vietnam. 

The chapter also includes suggestions for further study concerning the insights of 

FOI reform in Vietnam. 
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Chapter 2 

The Rights-Based Approach: A Normative Ideal to FOI Law 

 

Introduction 

This chapter explores the meaning, legitimacy and authority of the rights-based 

approach to FOI law. To this end, the chapter comprises of three main parts. The 

first part explores the concept and the theoretical foundations of the rights-based 

approach to FOI law. The second part clarifies the importance of a rights-based 

approach to FOI law, including the state duties, the maximum disclosure 

principle and the right-based standards. The third part shows critical views about 

the significance of the rights-based approach, which suggest the need to research 

FOI law in context in order to understand the difficulties of applying this 

approach in the real world.  

Part I: The Rights-Based Approach to FOI Law as a Concept  

1. What is the Rights-Based Approach to FOI Law? 

1. 1. FOI as an Individual Right 

The meaning of FOI can be interpreted in two ways. On the one hand, FOI was 

defined by the Resolution of the United Nations General Assembly (UNGA) in 

1946 as „the right to gather, transmit and publish news anywhere and everywhere 

without letters‟
1
. In this Resolution, FOI is also considered as „a fundamental 

human right and [one that] is the touchstone of all the freedoms to which the 

United Nations is consecrated‟
2
. The aim of this definition is to promote a free 

flow of information in society without incurring any unreasonable barriers, 

including any state censorship of the press and media.
3
   

On the other hand, FOI refers to the right of individuals to access information 

held by public bodies (or the right of ATI). From this perspective, FOI is much 

                                                
1 UN General Assembly, Calling of an International Conference on Freedom of Information,     

UN  (1946). 

2 Ibid. 

3 Colin Darch and Peter G Underwood, Freedom of Information and the Developing World: The 

citizen, the state and models of openness (Elsevier, 2009). 
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narrower in its meaning compared to the definition of the UNGA as mentioned 

above. Although the phrase „freedom of information‟ contains the term 

„freedom‟, it does not refer to the negative freedom from censorship, but it is a 

positive right to obtain information that is held by public authorities.
4
 The 

obligation of the state is often emphasised because the right to access 

information will not be implemented if state agencies, which hold the 

information, do not perform their duties responsibly. Individuals can exercise 

their rights to make requests to access information only if public authorities are 

obligated to respond to such requests. Therefore, how this right is interpreted and 

implemented depends on how public authorities undertake their responsibility of 

information provision.
5
 Darch and Underwood state that FOI has the 

characteristics of a „claim right‟ under the categories suggested by Hohfeld, 

which requires obligations of public bodies to „respect, protect and fulfil‟ this 

right.
6
  The concept of FOI adopted in this study focuses on this right. Several 

definitions of the right of ATI have been put forward, which have similar 

approaches. In Black‟s Law Dictionary, FOI is defined as: 

A citizen‟s right to government information, requested in writing. Refusals must 

be returned in writing. The reason for refusal can be requested, in writing.
7
  

This definition is rather narrow because it limits FOI to a citizen‟s right to 

request information held by administrative agencies only. Patrick Birkinshaw 

offers his broader „explanations‟ of FOI equal to the right of ATI: 

FOI means access by individuals as a presumptive right to information held 

by public authorities. Reasonable and clearly defined time limits for the right 

must be in operation. In some regimes, it is restricted to citizens or permanent 

residents within a legal regime although it may be extended…The right must 

be defined in law to be a right. It imposes duties on others. The right is 

                                                
4 Philosopher Isaiah Berlin (1909-1997), in his classic Two Concepts of Liberty, distinguishes 

two concepts between negative freedom and positive freedom. The negative rights have risen 

negative obligations respectively, which means that the state‟s obligations are not to make any 

interference to the rights‟ implementation. The positive rights have also established a positive 

obligation, which requires the state to supply measures to exercise the rights.   

5 Burkart Holzner and Leslie Holzner, Transparency in global change: the vanguard of the open 

society (University of Pittsburgh Pre, 2006).  

6 Darch and Underwood, above n 3, 4. 

7 The Law Dictionary  Featuring  Black's Law Dictionary Free Online Legal Dictionary 2nd Ed., 

"freedom of information"  <http://thelawdictionary.org/freedom-of-information/>.   
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invariably limited by exemptions to protect the public welfare or safety or to 

protect items such as commercial secrecy or individual privacy.
8
 

Mentioning the obligations of „others‟, Birkinshaw defines FOI universally and 

comprehensively although he has not referred to who should be burdened, and 

how, under this definition. Birkinshaw identifies the exceptions, which are „to 

protect the public welfare or safety or to protect items‟ because FOI cannot 

certainly be an „absolute right‟.
9
 The argument of Birkinshaw that FOI is „a 

presumptive right‟, however, could still be controversial as FOI legislation has 

not reflected these values in a number of countries, of which China is an 

example.
10

  

1.2. FOI Law as a Tool for Securing the Right of ATI  

It is impossible to implement the right to access information held by public 

agencies if none of the provisions concerning how the citizens implement the 

right exist.
11

 Thus, the law offering citizens legal mechanisms and procedures for 

their exercise of this right is essential because it empowers and enables their 

requests sent to the public authorities for information. From this perspective, 

John M Ackerman and Irma E Sandoval-Ballesteros provide a definition of FOI 

law:   

A FOI law gives citizens, other residents, and interested parties the right to 

access documents held by the government without being obliged to 

demonstrate any legal interest or „standing.‟ Under an FOI law, government 

documents are assumed to be public unless specifically exempt by the law 

itself, and individuals can access them without explaining why or for what 

purpose they need them.
12

  

It is noted that Ackerman and Sandoval-Ballesteros do not refer to transparency 

or accountability in their definition. This definition stresses a shift from the „need 

                                                
8 Patrick Birkinshaw, 'Freedom of information and openness: Fundamental human rights?' (2006) 

58(1) Administrative Law Review 177. 

9  Ibid. 

10 W. Xiao, 'Freedom of information reform in China: information flow analysis' (2013) 79(4) 

International Review of Administrative Sciences 790. 

11 John M Ackerman and Irma E Sandoval-Ballesteros, 'The global explosion of freedom of 

information laws' (2006) 58(1) Administrative Law Review 85. 

12 Ibid, 93. 
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to know‟, which requires citizens who want access to state-held documents to 

provide the reason, that is „for what purpose they need them‟, to a „right to 

know‟, which allows them to make a request without any standing. The view of 

FOI laws within the rights-based approach also contributes to a significant 

change, which empowers citizens, not bureaucracies, to determine which types 

of information are to be publicized. This change allows the individuals to make 

decisions regarding the information that they want while the state agencies are 

placed in the position that public disclosure is a „must‟ even when such openness 

harms the reputation of state bodies.
13

  The FOI, when being addressed as an 

individual right, creates opportunities for people to enjoy their freedom to search 

for information to meet their own needs rather than wait for the information to be 

provided by state sources.
14

 The most crucial aspect of the rights-based approach 

defines FOI law as a tool to protect the individual rights to access state-held 

information.  

The rights-based approach is not the only approach to FOI law. The rights-based 

approach is often compared with the instrumental approach, which assesses FOI 

law against with more pragmatic values. Under instrumentalism, FOI law can be 

linked to several purposes, such as „a mere bureaucratic rule designed to restrain 

the power of secrecy and ignorance‟
15

 or a tool of enhancing good governance
16

. 

FOI law theoretically aims at securing the right to access state-held information, 

but this is not the end target of the law. The end objective of FOI law depends on 

different rationales, which lead to the adoption of the law. The effects of these 

approaches on the struggles for the right of ATI will be analysed in Chapter 3. 

                                                
13 PMIM Sebina, 'Freedom of Information and records management: a learning curve for 

Botswana' (Ph.D, University of London, 2006).  

14 Ibid.  

15 Darch and Underwood, above n 3, 141. 

16 Mai Thi Kim Hue, 'Securing freedom of information in Vietnamese government and law' 

(Ph.D, The University of Queensland, Australia, 2016), 41-47. 
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2.  Justifications for the Rights-Based Approach  

2. 1. Consideration of ATI as a Human Right 

The right to access state-held information has consistently been conceptualised 

as a human right in three different ways, namely: (a) an integral part of freedom 

of expression; (b) a supporting right; (c) an independent human right. 

2. 1.1. The right of ATI is an Integral Part of the Right to Freedom of Expression 

Freedom of expression is a fundamental human right under international law. 

Article 19 of the Universal Declaration of Human Rights of 1948 states that 

„[e]veryone has the right to freedom of opinion and expression; this right 

includes freedom to hold opinions without interference and to seek, receive and 

impart information and ideas through any media and regardless of frontiers‟.
17

 

Provisions with consistent wording in regard to freedom of expression can be 

found in global and regional international treaties on human rights, such as the 

ICCPR (Article 19), the American Convention on Human Rights (Article 13), 

the Convention for the Protection of Human Rights and Fundamental Freedoms 

(Article 8), and the African Charter on Human and Peoples‟ Rights (Article 9). 

The argument that access to state-held information is a part of freedom of 

expression springs from the efforts and practices of interpreting and 

implementing the „freedom to seek and receive information‟, as specified in the 

text of these treaties. Accordingly, the right to seek information enables people 

to request state agencies to provide information that they are currently holding. 

The right to receive information requires the state to disclose information to the 

public.
18

  

The argument that the right of ATI partly constitutes the right „to seek and 

receive‟ information has received wide support from advocates, scholars, 

legislators and state officials who implement the law. Toby Mendel, who used to 

be the Head of the Legal Division of ARTICLE 19
19

 noted: 

                                                
17 UN General Assembly, Universal declaration of human rights, UN (1948). 

18 UN, Article 19: Freedoms of opinion and expression, UN Doc, General comment No. 34, 
Human Rights Committee,  CCPR/C/GC/34, UN  (2011). 

19 ARTICLE 19 is a human rights INGO based in London and focusing on the promotion of 

freedom of expression and the right to information.  
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It is arguable that freedom to receive information prevents public 

authorities from interrupting the flow of information to individuals and 

that freedom to impart information applies to communications by 

individuals. It would then make sense to interpret the inclusion of 

freedom to seek information, particularly in conjunction with the right 

to receive it, as placing an obligation on government to provide access 

to information it holds.
20

 

 According to Sir Anthony Frank Mason, the former Chief Justice of the High 

Court of Australia, these two freedoms share one goal and „one (freedom of 

information) is part or counterpart of the other (freedom of expression)‟.
21

 

Similarly, Stephanie Palmer argues that the right of ATI should be regarded „as a 

part of general right of freedom of expression‟.
22

  Alasdair Roberts argues that 

Article 19 of the ICCPR includes the right of access to government 

information.
23

 Cheryl Ann Bishop argues that a number of international human 

rights laws conceptualize the right of ATI as part of the right to freedom of 

expression.
24

 Wouter Hins and Dirk Voorhoof argue that Article 10 of the 

European Convention on Human Rights contains the right of access to state-held 

information.
25

   

International human rights organisations have broadly expressed their 

recognition of the right to access state-held information as an integral part of 

freedom of expression. Special Rapporteur Ambeyi Ligabo in his Report 

submitted to the UN Economic and Social Council concerning the right to 

freedom of opinion and expression in 2004, supports the view that the right of 

                                                
20 Toby Mendel, Freedom of information as an internationally protected human right (ARTICLE  
19, 2000).  

21 Hon Sir Anthony Mason AC KBE, 'The Relationship between Freedom of Expression and 

Freedom of Information ' in Yvonne M Cripps and David Glyndwr Tudor Williams Jack Beatson 

(ed) Freedom of expression and freedom of information: essays in honour of Sir David Williams 

(Oxford University Press, 2000) 225-238. 

22 Stephanie Palmer, 'Freedom of Information: The New Proposals' in Beatson and Cripps (ed) 

Freedom of Expression and Freedom of Information (Oxford University Press, 2000) 349-375.   

23 Alasdair Roberts, 'Structural pluralism and the right to information' (2001)  University of 

Toronto Law Journal 243.  

24  Cheryl Ann Bishop, Access to information as a human right (LFB Scholarly Publishing LLC, 

2011). 

25  Wouter Hins and Dirk Voorhoof, 'Access to state-held information as a fundamental right 

under the European Convention on Human Rights' (2007) 3(1) European Constitutional Law 

Review 114. 

https://en.wikipedia.org/wiki/Chief_Justice
https://en.wikipedia.org/wiki/High_Court_of_Australia
https://en.wikipedia.org/wiki/High_Court_of_Australia
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ATI „is easily deduced from the expression „to seek [and] receive … 

information‟ as contained in Articles 19 of the Universal Declaration of Human 

Rights and of the International Covenant on Civil and Political Rights‟.
26

 The 

United Nations Human Rights Council (UNHRC) in General Comment No. 34 

provides:    

Article 19, paragraph 2 embraces a right of access to information. Such 

information includes records held by a public body, regardless of the form in 

which the information is stored, its source and the date of production.
27

  

The Inter-American Court of Human Rights (IACHR) has demonstrated support 

for recognising FOI as a human right. In Claude Reyes v Chile,
28

 the IACHR 

contributes an obvious affirmation of access to state-held information as a part of 

the right to freedom of expression. The case originated from a request by a group 

of environmental activists, who sent a request for information regarding a 

logging project to the Committee on Foreign Investment of Chile. After being 

denied this without a proper explanation, the applicant appealed to the IACHR, 

saying that the Committee on Foreign Investment of Chile had violated Article 

13 of the American Convention on Human Rights on the protection of freedom 

of expression. The most important point of Claude Reyes v Chile firstly lies in 

the IACHR‟s issuance of the first decision stating that the right to seek and 

receive information expressed in Article 13 of the American Convention on 

Human Rights refers to the right to access information held by the state: 

In relation to the facts of the instant case, the Court finds that, by expressly 

stipulating the right to „seek‟ and „receive‟ „information,‟ Article 13 of the 

Convention
29

 protects the right of all individuals to request access to state-

held information, with the exceptions permitted by the restrictions established 

in the Convention.
30

 

The view of the European Court of Human Rights (ECtHR) on the recognition of 

the right of access to state-held information has been influenced by the AICHR‟s 

                                                
26 International covenant on civil and political rights, opened for signature 16 December 1966,  

(entered into force  23 March 1976). 

27  UN, General comment No. 34, Human Rights Committee,  CCPR/C/GC/34, UN  (2011), para.   

18. 

28  Claude Reyes et al v Chile [2006] IACHR Series C no 151.  

29 „the Convention‟ in this quotation refers to the American Convention on Human Rights. 

30  Claude Reyes et al v Chile [2006] IACHR Series C no 151.  
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explanation of freedom of expression in its ruling in Claude Reyes v Chile.  A 

series of the ECtHR rulings since 2009 have tended to recognise access to state-

held information as a part of freedom of expression.
31

 In Társaság A 

Szabadságjogokért (Hungarian Civil Liberties Union, TASZ) v. Hungary (2009), 

the ECtHR argues that the refusal to give ATI held by the state violated Article 

10 of the European Convention on Human Rights.
32

 The court reasoned that, 

when the state monopolises information which is important for the 

implementation of the „social watch dog‟ role of the media or of civil society 

organisations, the refusal to supply such information would violate the freedom 

of expression of those concerned parties.
33

  In another ruling in Youth Initiative 

for Human Rights v. Serbia, the ECtHR also declared that the freedom to receive 

information under Article 10 of the European Convention on Human Rights 

involved freedom of ATI held by the Serbian intelligence agency and that the 

state agencies should not refuse to provide information.
34

 

2. 1.2. The Right of ATI is a Supporting Right  

Henry Shue suggests another way to recognise a human right: „[i]f everyone has 

a right to y, and the enjoyment of x is necessary for the enjoyment of y, then 

everyone also has a right to x‟.
35

 Access to state-held information should 

deservedly be recognised as a human right because it plays the role of the right to 

„x‟ as in Shue‟s description.
36

 McDonough states that ATI is a prerequisite for 

the implementation of other human rights recognised in the International Bill of 

Human Rights such as the right to take part in public affairs, the right to respect 

privacy, the right to a fair trial, the right to life and other economic and social 

                                                
31 See Matuz v. Hungary [2014] ECtHR 73571/10; Youth Initiative for Human Rights v. Serbia 

[2013] ECtHR 48315/06. ; Gillberg v. Sweden [2012] ECtHR 41723/06 ; Kenedi v. Hungary 

[2009] ECtHR 31475/05     

32 Judgment by the European Court of Human Rights (Second Section), case of Társaság a 

Szabadságjogokért v. Hungary, [2009] ECtHR Application no. 37374/05 of 14 April 2009. 

33 Ibid, para(s). 35, 36. 

34 Youth Initiative for Human Rights v. Serbia [2013] ECtHR 48315/06.  

35 Henry Shue, Basic rights: Subsistence, affluence, and US foreign policy (Princeton University 

Press, 1996). 

36 Bishop, above n 24. Saras Jagwanth, 'The right to information as a leverage right' in A. Tilley 

and  Richard Calland (ed) The right to know, the right to live: Access to information and socio-

economic justice (IDASA Publishers, 2002) 3-16. 
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rights.
37

 Bishop conceptualises ATI as a human right on the basis of the 

relationship between this right and „emerging‟ rights including the right to a 

healthy environment and the right to truth.
38

 Klaareen argues that the right of 

ATI assists in guaranteeing the people‟s participation in state management as 

provided for in the ICCPR.
39

 Florini argues that the disclosure of state-held 

information possibly strengthens the social and economic rights such as the right 

to education and the right to food.
40

 Donders argues that  the right to information 

„is a good example of a right that is not only valuable in itself, but also as a right 

that unlocks and promotes the enjoyment of other human rights‟.
41

  Similarly, 

ARTICLE 19 states that the right of ATI „is not only a right in itself, but a tool 

for exercising other rights‟.
42

  

The significance of information accessibility for implementing human rights 

provides the grounds for recognising the leveraging of access to state-held 

information to other rights. Access to state-held information is considered a tool 

to implement the individuals‟ rights and the right of ATI is a measure to promote 

and support the implementation of other rights. Information helps an individual 

understand their rights and duties and helps them choose appropriate behaviours, 

which secure their benefits while the interests of the community and social 

security are respected and maintained. Information supports voters in making 

informed decisions when exercising the right to vote.
43

 Being provided with 

information, individuals and organisations are able to evaluate all aspects of 

planned policies and drafts of legal documents. Conceptually, along with the 

people‟s participation in state management processes, the right of ATI enhances 

                                                
37 M. McDonagh, 'The Right to Information in International Human Rights Law' (2013) 13(1) 

Human Rights Law Review 25. 

38 See Cheryl Ann Bishop, 'Internationalizing the Right to Know: Conceptualizations of Access 

to Information in Human Rights Law' The University of North Carolina at Chapel Hill, 2009). 

39 Jonathan Klaaren, 'The human right to information and transparency' in  Anne Peters Andrea 

Bianchi (ed) Transparency in International Law (Cambridge University Press., 2013) 223-239. 

40 Ann Florini, The right to know: transparency for an open world (Columbia University Press, 

2007). 

41 Yvonne Donders, The United Nations and Freedom of Expression and Information 

(Cambridge University Press, 2015). 

42 ARTICLE 19, Access to Information: An instrumental right for empowerment  

<https://www.article19.org/data/files/pdfs/publications/ati-empowerment-right.pdf>. 

43 McDonagh, above n 37. 
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the quality of policies and ensures the efficient operation of state agencies, which 

are partly measured by the policies‟ soundness and applicability in everyday 

lives.
44

   

2. 1.3. The Right of ATI is an Independent Human Right   

A human right shall be acknowledged if its intrinsic value is so remarkable and 

universal that the importance of a particular culture or politics is transcended.
45

 

There are a number of scholars and experts who argue that individuals have a 

moral claim access state-held information and thus should be recognised as a 

human right. According to Birkinshaw, access to state-held information is a 

human right because state bodies „act on our account and in our name‟.
46

 

Pursuant to Mathiesen, access to state-held information deserves a position as a 

human right because ATI is „a resource necessary for living a minimally good 

life‟.
47

 McDonagh approached the intrinsic value of ATI when making the 

argument that the right to information is essential for democratic societies.
48

 The 

United Nations Special Rapporteur Frank La Rue called for the necessary 

recognition of access to state-held information as a „right in and of itself‟: 

The Special Rapporteur wishes to state again that the right to seek, receive and 

impart information and ideas of all kind, regardless of frontiers, and through 

any media of his or her choice, set forth in Article 19 of the Universal 

Declaration of Human Rights, and reiterated in Article 19(2) of the 

International Covenant on Civil and Political Rights, is not merely a corollary 

of freedom of opinion and expression: it is a right in and of itself.
49

  

The recognition of ATI as a human right is especially significant because it 

will entail the duties and responsibility of the state to protect, promote and 

fulfil this right.
50

 Obviously, when universal treaties on human rights have not 

                                                
44 Jagwanth, above n 36; McDonagh, above n 37. 

45 Darch and Underwood, above n 3, 135. 

46 Birkinshaw, above n 8. 

47 Kay Mathiesen, „Access to information as a human right' (2008)  SSRN 1264666  

<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1264666> 

48   McDonagh, above n 37, 15. 

49  Frank La Rue, Report of the Special Rapporteur on the promotion and protection of the right 

to freedom of opinion and expression, Human Rights Council A/HRC/14/23 (2011). 

50 Darch and Underwood, above n 3, 154. 
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yet addressed the right of ATI, the debate over whether it is a human right is 

inevitable. However, it is true that the right of ATI is increasingly recognized 

in the constitutions of nations. This is an important evidence which shows that 

states have recognised and accepted their obligation to protect the right of 

access to information.  

2. 2. Recognition of ATI as a Constitutional Right  

2. 2.1. The Global Diffusion of the Right of ATI under the Constitution  

The recognition of access to information held by authorities as a human right is 

still a matter of controversy.
51

 The United Nations (UN) failed to gain a 

consensus of its members on the drafts of the Convention on Freedom of 

Information although the drafting of this convention had been proposed since 

1950s.
52

 The Council of Europe Convention on Access to Official Documents 

adopted by the Committee of Ministers of the Council of Europe on 27 

November 2008 is the first international treaty providing recognition of access to 

state-held information as „the right of everyone‟
53

. Nevertheless, the Convention 

(to 2017) has not yet come into force as it has not been ratified.
54

 

Despite this controversy, there is a clear tendency for more and more countries to 

recognise the right of ATI in the constitution. On the one hand, according to the 

2012 data gathered by an international non-government organisation (INGO) 

named Right2INFO.org, the right to information has been protected in the 

constitution of at least 59 countries, including 12 countries in the Americas, 7 in 

Europe, 6 in Asia and the Pacific and 16 in Africa.
55

 The number of countries has 

                                                
51 Rick Snell and Rowena Macdonald, 'Customising Freedom of Information Law Reform in 

South Pacific Micro-States' (2015) 104(6) The Round Table 687; Darch and Underwood, above n 

3. 

52 Dag Hammarskjöld Library,   

<http://repository.un.org/bitstream/handle/11176/206276/A_RES_426%28V%29-

EN.pdf?sequence=2&isAllowed=y>. 

53  Council of Europe Convention on Access to Official Documents, opened for signature 
18/06/2009, CETS No.205 (entered into force None).  

54 <https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/205>. 

55 Right2INFO.org, <http://www.right2info.org/constitutional-protections >.  
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been steadily increasing and reached 90 countries in 2017.
56

 On the other hand, 

the supreme courts of many countries have also interpreted the right of ATI as a 

“quasi constitutional” right.
57

 For example, in Ontario (Public Safety and 

Security) v. the Criminal Lawyers' Association, the Supreme Court of Canada 

has ruled that the right to require public authorities to provide  information is 

secured within the scope of the right to freedom of expression under section 2 (b) 

of the Canadian Charter of Rights and Freedoms.
58

 In the Union of India (UOI) 

v. Respondent, the Supreme Court of India has stated that citizens have the right 

to know about the functions and information held by public authorities and this 

right is protected in the constitution relating the right to freedom of expression.
59

 

The level of protection of the right of ATI in constitutions is different between 

countries. For example, while the Constitution of Serbia makes clear that 

„[e]veryone shall have the right to access information kept by state bodies and 

organisations with delegated public powers‟
60

, the constitution of Liberia only 

refers to the „right to be informed about the government and its functionaries‟
61

, 

which needs an explanation as to whether it protects the right to access 

information held by public authorities or not. Similarly, the constitution of 

several countries, such as Azerbaijan, Georgia, Macedonia, Russia and Ukraine, 

only guarantee the right to receive information but do not recognise the right to 

request governmental information. The subject of the right to access information 

also is not the same in the constitution of various countries. Some countries such 

                                                
56   ARTICLE 19, „Open Development: Access to Information and the Sustainable Development 

Goals' (2017)    <https://www.article19.org/data/files/medialibrary/38832/Open-Development--

Access-to-Information-and-the-SDGs-2017.pdf>. 

57 Ibid. 

58 Ontario (Public Safety and Security) v. Criminal Lawyers‟ Association [2010] Supreme Court 

of Canada SCC 23.   

59 Union for Civil Liberties (PUCL) and Another v. Union of India and Another Supreme Court 

of India SC 2363.   

60 Constitution of the Republic of Serbia, art.51, English version at 

<https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/74694/119555/F838981147/SRB74694%2
0Eng.pdf>. 

61 Liberia Constitution 1986, art.15, English version at 

<http://www.liberianlegal.com/constitution1986.htm#_Article_15 >. 
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as   Brazil
62

 and Slovenia
63

 extend that right to “everyone”; other countries such 

as Vietnam
64

  only grant this right to their citizens. 

2. 2.2. Rationale for Constitutional Protection of the Right of ATI 

According to Roy Peled and Yoram Rabin, there are four „theoretical 

justifications‟ for constitutional protection of the right to information, including 

the political-democratic justification, the instrumental justification, the 

proprietary justification and the oversight justification.
65

 

The political-democratic justification is based on the need for ATI in a 

democratic regime. This rationale derives from the ideas of the fourth president 

of the United States, James Madison, about the role of information in good 

governance, when „a people who mean to be their own Governors, must arm 

themselves with the power which knowledge gives.‟
66

 

The instrumental justification derives from the need for ATI for the exercise of 

other constitutional rights, such as the right to vote or the right to education.
67

 

This foundation also links the right of ATI with the right to freedom of 

expression. It is clear that people can only exercise freedom of speech when they 

can exercise the right to seek and receive information, especially information 

held by state authorities.
68

   

 The „proprietary justification‟ begins with consideration regarding the 

ownership of information held by the state agencies. This justification holds that 

state-held information actually belongs to a state‟s citizens and residents. Thus, 

                                                
62 Art. 5 of the Constitution of Brazil provides that „everyone shall have the right to receive 

information of his own interest or of public interest from public entities, which shall be given 

within the time prescribed by law‟. 

63 Slovenia passed the Access to Public Information Act in March 2003, which provides everyone 

free access to public information held by state bodies, local government bodies, public agencies, 

public funds and other entities of public law, public powers holders and public service 

contractors. 

64 Constitution of the Socialist Republic of Vietnam 2013 art.25. 

65 Roy Peled and Yoram Rabin, 'The constitutional right to information' (2011) Vol. 42 (No. 2) 

Columbia Human Rights Law Review 357. 

66 James Madison, 'Letter to WT Barry, August 4, 1822' (1822) 9 The Writings of James Madison 

103.   

67 Yvonne Donders, 'International Covenant on Economic, Social and Cultural: accessibility and 

the right to information ' in Tarlach McGonagle and Yvonne Donders (eds), The United Nations 
and freedom of expression and information: critical perspectives (Cambridge University Press, 

2015) 89. 

68  Ackerman and Sandoval-Ballesteros, above n 11. 
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the citizens and residents have the right to access such information.
69

 When the 

ownership of information held by the state belongs to the entire society, access to 

and use of this information is the right of every member of the society. This 

argument supports access to state-held information as a citizen‟s right recognised 

fundamentally in relation to the state and the taxpayers under the principal-agent 

theory.
70

 

The last justification relates to the role of the constitution in restraining and 

monitoring the exercise of authority by public authorities. Derived from the role 

of transparency in the supervision of administrative bodies, the right of ATI is 

considered as an important tool to limit the secretive culture of administrative 

bodies. The oversight justification provides the foundation for the recognition of 

the right to information in the constitution not because of the nature of the right 

but due to „its nature as an important component of governance in any 

democratic regime‟
71

. 

In addition to these four justifications, the trend of recognising ATI as a human 

right under international law according to the international community as 

analysed above also has significantly contributed to the spread of this right into 

the constitutions of countries. For example, Vietnam recognised ATI to ensure 

the implementation of Article 19 of the ICCPR in relation to the right to 'seek 

and receive' information.
72

 Protecting the right of ATI is one of the key grounds 

for the promulgation of FOI laws, especially in the developing countries that 

enacted this law after 2000.
73

 It is clear that the human (or citizen) rights 

rationale is an important theoretical foundation for the adoption of FOI laws 

around the world.  

                                                
69 Peled and Rabin, above n 65. 

70 See Daniel Berliner, 'Institutionalizing Transparency: The Global Spread of Freedom of 

Information in Law and Practice' (Ph.D, University of Washington, 2012). 

71 Peled and Rabin, above n 65, 366. 

72 See Chapter 5. 

73 See David Banisar, Freedom of information around the world 2006: A global survey of access 

to government information laws (Privacy International, 2006). 
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Part II: The Importance of the Rights-Based Approach to FOI Law 

1. The Obligations of States  

States have both negative and positive obligations to secure human rights.
74

 The 

negative obligations require the state to enact relevant laws to guarantee that the 

right is not violated. Accordingly, the state must protect the right from any 

infringements by third parties or government agencies. Any infringement of the 

right such as deliberate failure to provide information should be sanctioned by 

state. The positive obligations demand that the enacted laws should ensure that 

people can easily access state-held information. The positive obligation is 

important to FOI law because the subject of the right is the information held by 

the public authorities themselves.  

It has been suggested that the nature of bureaucracy drives its officials to control 

and conceal information.
75

 Therefore, the right of ATI can only be assumed 

when legislation creates mechanisms that oblige public bodies to disclose 

information. This state obligation with respect to the right of access to state-held 

information has been recognised by the UNHRC in section 19 General Comment 

No. 34, which states: 

To give effect to the right of access to information, States parties should 

proactively put in the public domain Government information of public 

interest. States parties should make every effort to ensure easy, prompt, 

effective and practical access to such information. States parties should also 

enact the necessary procedures, whereby one may gain access to information, 

such as by means of freedom of information legislation. 
76

 

In Özgür Gündem v Turkey, the ECtHR ruled in favour of the positive obligation 

of the state so that „effective exercise of this freedom does not depend merely on 

                                                
74 According to Henry Shue, human rights raise both positive and negative obligations for the 

state. He puts forth a tripartite typology of obligations, comprising for duties not to deprive, 

duties to protect from deprivation and duties to guarantee rights (See Shue, above n 35). This 

tripartite typology is then clarified by the Office of United Nations High Commissioner for 

Human Rights as follows: „Respect‟ requires states not to violate the right; „Protect‟ requires 

states to protect the right from any violation; and „Fulfil‟ requires states to execute the measures 

aimed at implementing the right. See Frequently Asked Questions on Economic, Social and 

Cultural Rights. Fact Sheet No. 33. P.11. Available at 
<http://www.ohchr.org/Documents/Publications/FactSheet33en.pdf,>.  

75  Karl Marx, Critique of Hegel's' Philosophy of right' (CUP Archive, 1977). 

76  UN, General comment No. 34, Human Rights Committee,  CCPR/C/GC/34, UN  (2011)18. 

http://www.ohchr.org/Documents/Publications/FactSheet33en.pdf
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the state‟s duty not to interfere, but may require positive measures of 

protection.‟
77

 In Claude Reyes v Chile, the IACHR gave their clear view as to the 

positive obligations of the state:  

The disclosure of state-held information should play a very important role in 

a democratic society because it enables civil society to control the actions of 

the Government to which it has entrusted the protection of its interests. 

Article 13 of the Convention should be understood as a positive obligation on 

the part of the state to provide access to the information it holds.
78

 

The positive obligation implies that states must ensure the public has maximum 

access to state-held information and must set out responsibilities for the public 

authorities to provide information proactively, particularly in relation to 

decisions which have a direct influence on people‟s lives. The state also has 

obligations to make a maximum effort to ensure that the information is 

accessible through the easiest, most opportune and most convenient processes.
79

 

Maximum implementation of access to state-held information requires the 

information-providing parties (the state authorities) to act in good faith when 

dealing with requests for information made by individuals.
80

  

2. The Principle of Maximum Disclosure  

2.1. Definitions 

Advocates for the recognition of FOI as a human right attest to its noteworthy 

position in the cause of affirming universal values of the freedom of ATI. There 

is a logical consequence: human rights carry universal values; access to state-

held information is a human right, so access to state-held information enshrines 

universal values.
81

 The recognition of the universal value of the right to access 

state-held information underlies state obligations of ensuring the right on the 

                                                
77 Özgür Gündem v Turkey  [2000], ECtHR, 23144/93, para 43. 

78 Claude Reyes et al v Chile [2006] IACHR Series C no 151.   

79 Donders, 'International Covenant on Economic, Social and Cultural: accessibility and the right 

to information ', above n 41, 101. 

80 Catalina Botero Marino, „The Inter-American Legal Framework Regarding the Right to Access 

to Information. Second Edition(2012)' (2012)    
<http://www.oas.org/en/iachr/expression/docs/publications/2012%2009%2027%20access%20to

%20information%202012%20edits.pdf>.   

81 Darch and Underwood, above n 16. 
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basis of significant principles. The set of nine principles for FOI legislation as 

suggested by Toby Mendel is an example, include  maximising disclosure, 

requiring publication, promoting open government, limiting scope of exceptions, 

facilitating access, minimising cost, encouraging open meetings, disclosing what 

takes precedence and protecting  whistle-blowers.
82

  

Among these principles, the principle of maximum disclosure is arguably the 

most important principle and represents the essence of FOI laws. According to 

Mendel of the ARTICLE 19, maximum disclosure should be the first principle of 

FOI legislation with the following emphasized definition: 

The principle of maximum disclosure establishes a presumption that all 

information held by public bodies should be subject to disclosure and that 

this presumption may be overcome only in very limited circumstances. (…). 

This principle encapsulates the basic rationale underlying the very concept of 

freedom of information and ideally it should be provided for in the 

Constitution to make it clear that access to official information is a basic 

right. The overriding goal of legislation should be to implement maximum 

disclosure in practice. 
83

  

Under this definition, the criterion of “presumption of disclosure” indicates that 

the right of ATI is not absolute, but any limitation concerning this right must be 

based on examining public interests between publicity and secrecy. In this way, 

the public interest of disclosure should be prioritised when being compared with 

the public interest of secrecy. The notion of presumptive maximum disclosure, 

which accepts only limited exceptions, has arguably underpinned FOI discourse 

in the world in general and has been described as a long-standing, important 

principle for FOI legislation in particular. Under the world‟s first FOI law, which 

was adopted in Sweden more than 200 years ago, ATI is a right of citizens and 

can only be limited in certain cases by law.
84

 The FOI Act 1966 of the United 

                                                
82  ARTICLE 19, The public's right to know: Principles on freedom of information legislation 

(ARTICLE 19, 1999). 

83  Ibid, 2. 

84 The Freedom of the Press Act of Sweden - Art. 2. The right of access to official documents 

may be restricted only if restriction is necessary having regard to 

1. the security of the Realm or its relations with another state or an international 

organisation; 

2. the central fiscal, monetary or currency policy of the Realm; 
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States establishes the right to information and „a presumption that government 

documents should be publicly accessible‟.
85

 The „principle of availability‟ in the 

Official Information Act 1982 of New Zealand requires that „the information 

shall be made available unless there is good reason for withholding it‟.
86

  In 

Grace Szucs v the Information Commissioner,
 87

 the precedence of disclosure is 

considered as the principle of FOI in England. The guideline of the England 

Information Commission Office (ICO) provides that:  

Everybody has a right to access official information. Disclosure of information 

should be the default – in other words, information should be kept private only 

when there is a good reason and it is permitted by the Act.
88

 

This definition of the maximum disclosure principle suggested by ARTICLE 19, 

however, becomes vague because of the dependence on how „information held 

by public bodies‟ is interpreted or what the extent of „very limited 

circumstances‟ should be. A more detailed definition of the principle of 

maximum disclosure, which has been made by the Inter-American Commission 

on Human Rights (IACHR), stresses three possible consequences of the 

recognition of the principle of maximum disclosure:  

 (1) the right of access must be subject to a limited regime of exceptions, and 

these exceptions must be interpreted restrictively, with all their provisions 

interpreted to favour right of access; (2) denials of information must be 

reasoned, and in this sense the burden of proving that the requested 

                                                                                                                               

3. the inspection, control or other supervisory activities of a public authority; 

4. the interest of preventing or prosecuting crime; 

5. the economic interest of the public institutions; 

6. the protection of the personal or economic circumstances of private subjects; 

7. the preservation of animal or plant species. 

Any restriction of the right of access to official documents shall be scrupulously 

specified in a provision of a special act of law, or, if this is deemed more appropriate in 

a particular case, in another act of law to which the special act refers. With authority in 

such a provision, the Government may however issue more detailed provisions for its 

application in a statutory instrument.  

85  Florini, above n 40. 

86 Official Information Act 1982 (NZ), sec.5 

87 Grace Szucs v Information Commissioner [2011] Office of the Information Commissioner 
(UK) EA/2011/0072.    

88 ICO, What is the Freedom of Information Act?  <https://ico.org.uk/for-organisations/guide-to-

freedom-of-information/what-is-the-foi-act/>. 
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information cannot be released falls to the State; and (3) the right of access to 

information should take precedence in the event of doubts or legal vacuums.
89

  

Both definitions of ARTICLE 19 and the IACHR on the maximum disclosure 

principle emphasise a rights-based approach to FOI law as is the case with 

explanations of UNHRC about Paragraph 2 of Article 19 of ICCPR on the right 

of ATI.
90

 Firstly, regarding the types and forms of information that can be 

publically disclosed, the principle suggests almost infinite accessibility of the 

public to state-held information, which should cover „all records held by a public 

body, regardless of the form in which the information is stored‟.
91

 Secondly, the 

principle of maximum disclosure stresses the need for the information-holding 

agencies to be accessible and to bear the state obligations of public disclosure, 

including „all branches and levels of government including local government, 

elected bodies, bodies which operate under a statutory mandate, nationalized 

industries and public corporations, quasi non-governmental organisations, 

judicial bodies, and private bodies which carry out public functions‟.
92

 Thirdly, it 

claims to embed the „basic rationale underlying the very concept of freedom of 

information‟ into not only the recognition of access to state-held information  as 

a human right but also into the principle of maximum disclosure, which draws on 

a human rights foundation.
93

 

2.2. Claims for the Maximum Disclosure Principle to FOI Law    

The claim that FOI laws must comply with the principle of maximum disclosure 

has received sound support at both international and national levels. The 

principle introduced by ARTICLE 19 was internationally endorsed by the UN 

Special Rapporteur Hussain in his „Report on the Promotion and Protection of 

the Right to Freedom of Opinion and Expression‟ submitted to the UN 

                                                
89  Catalina Botero Marino, „The right to access to information in the Americas: Inter‐American 

standards and comparison of legal frameworks' (2011)    

<Frameworkshttps://www.oas.org/en/iachr/expression/docs/publications/access%20to%20inform

ation%20in%20the%20Americas%202012%2005%2015.pdf>. 

90 UN, General comment No. 34, Human Rights Committee,  CCPR/C/GC/34, UN  (2011) 18. 

91 Toby Mendel and Unesco, Freedom of information: a comparative legal survey (Unesco Paris, 
2008). 

92 ARTICLE 19, above n 82. 
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Committee on Human Rights in 2000.
94

 After that, in the Joint Declaration of the 

UN Special Rapporteur on Freedom of Opinion and Expression in 2004, the 

OSCE Representative on Freedom of the Media and the Organisation of 

American States (OAS) Special Rapporteur on Freedom of Expression also 

insisted on necessary conformity of FOI legislation with the maximum 

disclosure principle.
95

 In 2007, the Inter-American Court ruled: „[i]n a 

democratic society, it is essential that the State authorities are governed by the 

principle of maximum disclosure.‟
96

 The United Nations Educational, Scientific 

and Cultural Organisation (UNESCO) and its participants in the UNESCO 

World Press Freedom Day Conference in Brisbane, Australia in 2010 urged 

countries „to enact legislation guaranteeing the right to information in accordance 

with the internationally recognised principle of maximum disclosure‟.
97

 

Likewise, the participants in the Pan African Conference on ATI in Cape Town, 

South Africa in September, 2011 jointly agreed on the African Platform on ATI, 

in which the maximum disclosure principle has been emphasised as a 

fundamental principle of the right of ATI.
98

   

At the national level, ARTICLE 19 and other INGOs, with the support of 

international organisations such as the WB, UNDP and UNESCO, have 

significantly influenced FOI law in a number of countries since 2000 through 

promoting the principle of maximum disclosure in the adoption of FOI laws. For 

example, the Law of Serbia on Free Access to Information of Public Importance, 

which was promulgated in 2004, sets out the rules of maximum disclosure by 

stating that everybody has the right to access all government information and 

there are only limitations „if that is necessary in a democratic society in order to 

prevent a serious violation of an overriding interest based on the Constitution or 

                                                
94 Abid Hussain, UN Committee on Human Rights, Report of the Special Rapporteur on the 

Promotion and Protection of the Right to Freedom of Opinion and Expression, submitted in 

accordance with Commission resolution 1999/36 E/CN.4/2000/63,  (18 January 2000) 36.  

95 See Naazneen H Barma, Ely Ratner and Regine A Spector, 'Open Authoritarian Regimes: 

Surviving and Thriving in the Liberal International Order' (2009) 6(2) Democracy and Society 8. 

96  Claude Reyes et al v Chile [2006] IACHR Series C no 151.  

97 World Press Freedom Day Brisbane Declaration - Freedom of Information: The right to 
Know,  <https://www.uq.edu.au/news/article/2010/05/world-press-freedom-day-brisbane-

declaration-freedom-of-information-right-know> 

98  APAI Declaration, <http://www.africanplatform.org/campaign/apai-declaration/>. 



39 

 

law‟.
99

  Article 6 of the Act of Mexico on Federal Transparency and Access to 

Governmental Public Information provides that: 

The interpretation of this Act and the Regulations thereof, as well as the 

provisions of a general nature described in Article 61 hereof, shall privilege the 

principle of maximum dissemination and availability of the information in 

possession of the disclosing parties.
100

 

The growth in acknowledgement of the principle of maximum disclosure 

originates from the increase in constitutional recognition of FOI and 

consideration of FOI law as an effective tool to protect the values of the right of 

access to state-held information.  

The principle disapproves of FOI law bring limited and constrained through an 

extensive range of disproportionate exceptions.
101

 The adoption of a law on FOI 

without proper regard to the principle of maximum disclosure may improve 

transparency at a certain level but does not guarantee FOI according to a human 

right standard. It is clear that the principle, which is „derived directly from 

primary guarantees of the right to information‟,
102

  should be the core principle 

of FOI legislation.  

3. The Right-Based Standards of FOI Law    

The  rights-based approach helps to establish a set of  „right-based standards‟ 

applied to FOI law and includes three main criteria which are considered as 

central to any FOI regime, namely: 1) Subject of right of ATI; 2) Object of the 

right of ATI; and 3) Conditions to limit the right of ATI. 

3.1. Subject of the Right of ATI 

The conceptualisation of FOI as an integral part of freedom of expression means 

that FOI is the right of „everyone‟ in accordance with the statement of Article 19 

of the ICCPR.
103

 The recognition of FOI as an independent right in the Council 

of Europe Convention on Access to Official Documents also results in the 

                                                
99 Law on Free Access to Information of Public Importance 2004 (Serbia), art. 8.  

100 Federal Transparency and Access to Governmental Public Information Act 2002 (Mexico). 

101  Banisar, above n 73, 27. 

102 Mendel and Unesco, above n 91, 31. 
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definition of FOI as „the right of everyone‟.
104

 Article 2 of ICCPR insists on the 

implementation of the right to access information „without distinction of any 

kind, such as race, colour, sex, language, religion, political or other opinion, 

national or social origin, property, birth or other status.‟
105

  

The subject of this right varies under constitutions. In some countries including 

Vietnam, the right to access information has been granted to citizens only.  

Advocates for rights of ATI object to this limitation.
106

 However, in the absence 

of an international standard on this right, this limitation seems to be 

acceptable.
107

  

3.2. Object of the Right of ATI  

State-held information has been created not only by the public authorities but 

also by individuals and private organisations, from which the state agencies 

collect the information to perform their administration. The information carries 

the characteristic of being „official‟ when formally recorded, used, and archived 

by state agencies.  

The formality of state-held information derives from functions of the public 

authorities and is associated with state power. The information held by the public 

authorities must therefore be stored in certain forms so that it is accessible. These 

forms include records, documents, dossiers, drafts, instructions communicated 

verbally in meetings from the leaders of public agencies, and information stored 

on computer disks, memory cards, tapes, video tapes or any other forms of 

electronic devices.
108

  

There are increasingly broad definitions of state-held information under 

international conventions.
109

 For example, the Aarhus Convention on Access to 

information, public participation in decision-making and access to justice in 

                                                
104 Art. 2 – Right of access to official documents of the Council of Europe Convention on Access 

to Official Documents.   

105 Art.2 of the ICCPR. 

106 RTI Rating gives 0 points for countries that only have ATI for their citizens. 

107 Birkinshaw, above n 8. 

108 Mendel and Unesco, above n 91. 

109 Irène Bouhadana, 'The right of Access to Public Information: An Analysis of International 

Conventions' (2016)  Revue Internationale des Gouvernements Ouverts 1  
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environmental issues in the European Union refers to „any information in 

written, visual, aural, electronic or any other material form‟.
110

 Similarly, the 

definition of public documents under the Council of Europe Convention on 

Access to Public Documents includes „all information recorded in any form, 

drawn up or received and held by public authorities‟.
111

  

The concept of “public authorities”, which are the subject of the obligation to 

provide information, is also interpreted to include „[a]ll branches of the State 

(executive, legislative and judicial) and other public or governmental authorities, 

at whatever level‟ under the Resolutions No. 34 of the UN Human Rights 

Committee.
112

 None of this provisions contains exceptions which could support 

state body to be exempted from the obligations of public disclosure. The rights-

based approach suggests a firm underlying foundation for re-examining the 

„absolute exemptions‟ of certain state bodies under several FOI laws around the 

world.
113

 

3.3. Conditions to Limit the Right of ATI 

ATI is not an absolute right, and that is why exemption clauses are viewed as an 

important part of FOI laws.
114

 However, „if the exemptions are too extensive, 

they make a mockery of such legislation‟.
115

 A controversial topic in the 

discourse regarding the recognition of human rights is about how to balance the 

parties‟ interests and what principles are important when determining the 

restrictions on the emerging rights. Philosopher John Stuart Mill (1806-1873) 

wrote that freedom of an individual could be limited only if it directly 

                                                
110 Art. 2 of the United Nations Economic Commission for Europe (UNECE) Convention on 

Access to Information, Public Participation in Decision-Making and Access to Justice in 

Environmental Matters (done at Aarhus, June 25,1998). 

111 Section 1, Article 1 of the Council of Europe Convention on Access to Public Documents. 

112 UN, General comment No. 34, Human Rights Committee,  CCPR/C/GC/34, UN  (2011). 

113 For example, Australia‟s Freedom of Information Act 1982 includes a list of agencies 

exempted from the obligations to provide the public with their holding information. Similarly, 

the United Kingdom‟s Freedom of Information Act 2000 also states a list of exceptional bodies, 
which often function in the areas concerning the public security and national defence like the 

intelligence offices. From the perspective of human rights-based approach, the common 

justification for such exemptions in order to ensure the effectiveness of those agencies‟ functions 

is hardly acceptable.       

114 Birkinshaw, above n 8. 
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encroached on the freedom of another or on the public interest.
116

 His point of 

view was embedded into Article 29 of the Universal Declaration of Human 

Rights 1948, which states that the purpose of rights limitations is for „securing 

due recognition and respect for the rights and freedoms of others and of meeting 

the just requirements of morality, public order and the general welfare in a 

democratic society‟.
117

  However, applying the principle to the cause of limiting 

human rights in a justifiable way is not simple.  A variety of terms in the text of 

Article 29 of the Universal Declaration of Human Rights 1948 need clarifying, 

such as „morality‟, „public order‟, „the general welfare‟ and „democratic society‟.  

According to Article 19 of the ICCPR states are only allowed to limit the right to 

freedom of expression based on three conditions:    

Paragraph 3 [of the Article 19 of the ICCPR] lays down specific conditions 

and it is only subject to these conditions that restrictions may be imposed: 

the restrictions must be „provided by law‟; they may only be imposed for 

one of the grounds set out in subparagraphs (a) and (b) of paragraph 3; and 

they must conform to the strict tests of necessity and proportionality.
118

 

These three conditions set forth the right-based standards for restricting the right 

of ATI, which is the core content of any FOI laws. The following sections will 

provide detailed analysis of these standards.   

  3.3.1. The Restrictions must be „Provided by Law‟ 

By this condition, the state cannot refuse to provide information using the simple 

excuse of not yet having a law or legal regulations on public disclosure. 

According to the UNHRC, the „law‟ limiting the right must include sections on 

circumstances in which the right is limited so that the individual is informed 

about these limitations.
  119

 The European Human Rights Court defines the phrase 

„prescribed by law‟ as comprising three components: (1) The restriction of the 

right must be based on domestic legislation; (2) The domestic legislation must be 

                                                

116  John Stuart Mill, On liberty (Longmans, Green, Reader, and Dyer, 1869). 

117  UN General Assembly, 'Universal declaration of human rights' (1948)  UN General 

Assembly, art.29.  

118 UN, General comment No. 34, Human Rights Committee,  CCPR/C/GC/34, UN  (2011), para. 
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accessible; and (3) The expression of the legislation must be clear and 

understandable.
120

  

The first condition provides an important basis for people to demand their right 

of access to state-held information in countries which have not yet enacted FOI 

legislation. Accordingly, these countries cannot limit the right using the excuse 

that their domestic law on information provision does not yet exist. 
121

   

3.3.2. Legitimate Aim of Limitation 

Under Paragraph 3, Article 19 of the ICCPR, there are two catalogues of 

circumstances that a member state may use to limit the right to expression, which 

are:  

(a) For respect of the rights or reputations of others; and  

(b) For the protection of national security or of public order (order public), or 

of public health or morals.
122

 

National security is often used as a justification to limit the right of ATI. 

Accordingly, much documentation cannot be disclosed if it has been categorised 

as relating to national security under state secrets laws. The law on state secrets, 

if it is not compliant with the principles of international law regarding the 

limitation of the right, may lead to abuse of power if public agencies make lists 

of confidential information without careful consideration. The UNHRC in its 

General Comment No. 34 emphasises that regulations on state secrecy would be 

unfit if they prevent the disclosure of information relating to the public interest 

                                                
120 Richard Clayton, Hugh Tomlinson and Carol George, The law of human rights (Oxford 

University Press, USA, 2000). 

121 As an example in Chavez v. National Housing Authority, the Supreme Court of the Philippines 

ruled that Francisco Chavez had the right to access all documents and information related to the 

project, which was building housing for low-income people by the National Housing Authority 

(NHA, a state agency as the project investor). The court ruled that information held by the 

government if not confidential (such as information relating to military and national security), 

should be made public despite any lack of legislation because FOI is a constitutional right. Digest 
530 SCRA 235 2007, GR. no. 164527, August 15 2007, pp. 88-90. 

122 International Covenant on Civil and Political Rights, opened for signature 16 December 1966,  

(entered into force  23 March 1976), art. 19(3). 
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or national security or hinder journalists, researchers, environmental activists and 

human rights defenders from their freedom of expression.
123

  

The areas of limitations on ATI can be more extensive. The Council of Europe 

Convention on Access to Official Documents lists eleven fields, which may 

restrict the right of access to official documents, including several fields beyond 

the provisions in Article 19(3) of the ICCPR, such as issues concerning 

economic and environmental benefits or internal discussions of the public 

authorities.
124

 The OAS enables restrictions on FOI in cases involving legitimate 

commercial and economic interests and intellectual property.
125

 However, the 

extension of limitations, in all circumstances, should be necessary and 

proportionate to the aim of protecting the right to access state-held information. 

In the case of an overriding public interest, the right should be exercised even 

though information may cause harm to national security or public order.
126

    

                                                
123  UN, General comment No. 34, Human Rights Committee,  CCPR/C/GC/34, UN  (2011),para 

30. 
124  Article 3 – Possible limitations to access to official documents. 

 1. Each Party may limit the right of access to official documents. Limitations shall be set down 

precisely in law, be necessary in a democratic society and be proportionate to the aim of 

protecting: 

a. national security, defence and international relations;  

b. public safety;  

c. the prevention, investigation and prosecution of criminal activities;  

d. disciplinary investigations;  

e. inspection, control and supervision by public authorities;  

f. privacy and other legitimate private interests;  

g. commercial and other economic interests;  

h. the economic, monetary and exchange rate policies of the state;  

i. the equality of parties in court proceedings and the effective administration of Justice;  
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k. the deliberations within or between public authorities concerning the examination of a 
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 3.3.3. Proportionality Principle  

The UNHRC refers to the principle of proportionality in its General Comments 

No. 34 on freedom of expression and it requires that any limitation on the right 

must: 

… conform to the principle of proportionality; they must be appropriate to 

achieve their protective function; they must be the least intrusive instrument 

amongst those which might achieve their protective function; they must be 

proportionate to the interest to be protected…The principle of 

proportionality has to be respected not only in the law that frames the 

restrictions but also by the administrative and judicial authorities in applying 

the law.
127

 

With an effort to define the principle of proportionality, Aharon Barak proposes 

a four-step test of proportionality, comprised as follows:  

• Identify the proper purpose or legitimate aim of the limitation;  

• Determine the rational connection between a restriction and a 

right;  

• Determine the necessity of measures to limit the right for 

achieving legitimate purpose;  

• Ensure a fairly balance between the interests of, and the losses 

from, the right restriction.
128

   

This four-step test has theoretical and practical value in determining the scope 

and limits of the right of ATI when being recognised as a human right. 

According to Barak, the proportionality principle examines the balance between 

the benefits likely brought in by the rights restriction and the losses caused by 

such legal limitation.
129

 Barak provides a list of the elements belonging to public 

interest, including the existence of the state as a democracy, national security, 

public order, crime prevention, protection of children, public health, tolerance 

                                                
127 UN, General comment No. 34, Human Rights Committee,  CCPR/C/GC/34, UN  (2011), para. 

34 (Emphasis by author). 
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and protection of human emotions, the principles of the constitution, and other 

benefits not linked to the category of human rights. Limiting the right without a 

legitimate cause is considered unconstitutional.
130

 This mechanism, also known 

as „public interest balancing tests‟,
131

 implies that competent state agencies 

consider the indispensable protection of the public interest and the legitimate 

interests of the right of ATI and limit the right only when there is obvious 

evidence showing that the public benefit outweighs the legitimate interests of 

ATI.
132

  

Part III: The Rights-Based Approach under Critical Perspective   

1. Cultural Relativism versus Universalism  

The concept of human rights, although primarily defined as an achievement of 

Western liberty, is popular because of the shared human nature and the universal 

values of morality, compassion and tolerance, which are characteristics honoured 

across all cultures.
133

  The universal values of human rights derive from the very 

nature of human beings, „not something that is either earned or can be lost.‟
134

 

Boutros-Ghali, the former Secretary-General of the United Nations, conceives of 

human rights as „a global language of all humanity.‟
135

  

Arguments against the universality of human rights are still emerging, especially 

from Asian countries. Among the prevailing notions, there are two notable points 

that affect the guarantee of ATI. The first point that will be argued by some 

Asian leaders is that economic development will only succeed under a 

dictatorship regime and hence the demand for the right of ATI is not a priority 

and may interfere with economic development.
136

 According to this perception, 
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the right to development (in economic terms) of a country should be given 

priority over the rights of individuals, that „individuals must put the state‟s rights 

before their own.‟
137

 The second is based on the belief in cultural differences 

between Western and Eastern countries. According to this point of view, nations 

have different histories, cultures, religions, and economic development levels, so 

the degree to which human rights and freedoms are implemented must also be 

different. Human rights, therefore, cannot carry only universal value but must 

bear relative value.
138

  

The debate over the universality and relativity of human rights continues and is a 

complex topic.
139

 Nevertheless, the Vienna Declaration and Program of Action, 

which was adopted by the World Conference on Human Rights in Vienna on 25 

June 1993, shows the consensus between countries that obligations to enforce 

human rights „should be universal and conducted without conditions attached‟.
140

  

2. Lack of Common Understanding 

The issue with a rights-based approach to FOI law is a lack of binding 

international treaty that confirms and identifies the scope of this right. This 

approach may face the 'human rights inflation' issue.
141

 While the Universal 

Declaration of Human Rights 1948 recognised about thirty basic human rights 

only, there is a significant increase in the number of human rights nowadays. 

The claim of everything amounting to human rights leads to the consequence 

that the value of the right is diminished and no longer valued if compared with 

other demands of human society.
142

 Thus, the claim of advocates about ATI as 
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a human right “without qualification" could make this argument subject to 

criticism.
143

   

According to Karaniclolas and Mendel, the constitution of a number of 

countries recognised international standards of information rights with the 

„vague language‟ thereby facilitating the bias of limitation.
144

 The 

conceptualisation of FOI as a part of the freedom of expression brings about 

both positive and negative consequences. On the positive side, Article 19 of 

the ICCPR on freedom of expression provides an international legal ground 

for exercising FOI and forcing member states to fulfil their obligations.
145

 By 

contrast, it can lead to the interpretation of the right to seek and receive as 

only being necessary when the individual needs to exercise his or her freedom 

of expression.
146

 The right to information within the framework of freedom of 

expression may also be limited to the right to receive information, as is the 

case in the European Convention on Human Rights.
147

   

The same issue arises when linking ATI with the implementation of other human 

rights. ATI in these circumstances might only be implemented 'where freedom of 

information is specifically required for the exercise of the (dominant) right.'
148 

 

Trying to avoid this uncommon understanding, advocates of the right to access 

information recommend that states should recognise the right of ATI in their 

constitutions independently and separately from other rights. For example, an 

INGO advocating for human rights and democracy named Centre for Law and 

Democracy (CLD) even offers a „model constitutional guarantee of the right to 

information‟ which it encourages that states to use when drafting the 
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constitution.
149

 However, this approach is more theoretical than practical because 

it ignores contextual factors and has not been fully applied by the states.  

Similar to the understanding of the meaning of FOI, the way of identifying the 

maximum disclosure principle varies from country to country. The responses to 

my FOI requests about providing legal provisions on the maximum disclosure 

principle showed different explanations in three countries including Australia, 

New Zealand and the UK. In the case of Australia, the Office of the Australian 

Information Commissioner (OAIC) has linked "maximum disclosure" with 

proactive disclosure, which encourages public agencies to actively publish 

information instead of waiting to receive FOI requests.
150

 Proactive disclosure is 

one of the requirements of the maximum disclosure principle, but is not 

sufficient in itself. In the case of the UK, my request was declined by the 

Information Commissioner's Office with a reason that is unclear. However, in the 

letter of response, the Information Commissioner's Office stated that in the UK 

„information should be kept private only when there is a good reason and it is   

permitted by the Act.‟
151

 Unlike Australia and the UK, New Zealand is a country 

where the maximum disclosure principle is clearly recognised by FOI law. 

According to a letter dated April 26, 2015, the New Zealand Justice Department 

official confirmed the maximum disclosure principle „is reflected in the principle 

of availability‟ of New Zealand‟s FOI law, which states that „the information 

shall be made available unless there is good reason for withholding it.‟
152

 This 

minor empirical research shows that neither Australia, the UK nor New Zealand 

denied the need for ATI or the maximum disclosure principle although those 

countries use different approaches to FOI law.   
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3. Lack of Local Context 

Based on the rights-based approach, advocates for ATI attempt to provide a 'one-

size-fits-all' model for FOI law without consideration of the difference of local 

context.
153

 For example, ARTICLE 19 offers an FOI law model.
154

 Likewise, 

intergovernmental organisations such as America
155

 and Africa
156

 also offer 

models of FOI that countries are recommended to apply. The Commonwealth 

has also made efforts to propose a list of basic principles for ATI.
157

 Two well-

known advocates for ATI are Access Info Europe (AIE) and the CLD developed 

the Right to Information Rating (RTI Rating) which aims to appraise the quality 

of FOI law based on the ability of the law to protect and promote the right of 

ATI.
158

  

The proposed universal models and criteria for evaluating FOI law based on the 

rights-based standard include both advantages and disadvantages. On the one 

hand, the models of FOI create the necessary standards for advocacy for the 

promulgation of FOI law, especially in developing countries. The introduction of 

the FOI law series in Africa shows the effectiveness of initiatives on an FOI 

model law for this area.
159

 Similarly, RTI Rating has the effect of encouraging 

developing and moderately democratic countries to adopt FOI law because the 

leading positions of RTI Rating do not belong to the old democracies such as the 

UK or the US but belong to the 'third world' countries, including Serbia, Sri 

Lanka and Sierra Leone.
160

 

On the other hand, the “one-size-fits-all” model shows several drawbacks. First, 

the application of a common framework for the FOI does not take into account 
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the different geo-political factors within each country that have diminished the 

value of the model.
 161

 Secondly, RTI Rating ranked its top 10 "right to 

information" countries including Serbia, Sri Lanka and Sierra Leone but did not 

take into account the poor performance of FOI laws in these countries. 

Separating FOI law from local context to evaluate it is an inadequate approach 

because the FOI law is only one factor for protecting the right of ATI. The other 

factors such as political institutions, history, culture, and economy directly affect 

the issuance and enforcement of FOI law and its link to the local context. The 

evaluation of FOI law, therefore, needs to take into account this context. It is 

difficult to hope to increase the right of ATI simply by adopting a good FOI law. 

Concluding Remarks  

It is not a coincidence when advocates mount campaigns to support FOI as a 

human right.  FOI, when being addressed as a human right, creates opportunities 

for individuals to enjoy their freedom of searching for information to meet their 

own needs rather than waiting for the willingness of governments to provide 

it.
162

 Taking this perspective on human rights, states are obligated to implement 

this right through stipulations on legal procedures and archive systems. A rights-

based rationale endorses the intrinsic value of FOI laws and gives a justification 

for the obligation of states to disclose information.  

This chapter argues that maximum disclosure should be the normative ideal 

underpinning FOI laws because it helps to set up the standards of FOI, by which 

any restriction on the right to access information must comply with a three-

condition consideration in regard to the public interest of disclosure. The 

principle additionally suggests the positive obligations of the state to respect, 

protect, and fulfil the right of ATI held by the state agencies. Although it is 

argued that the employment of the maximum disclosure principle in FOI law is 

theoretically possible, the principle cannot operate in a vacuum and its adoption 

and implementation are subject to economic, political and social contexts.
163

  

Local contexts have led to different interpretations for the rights-based approach 
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to FOI law. To understand what factors affect the struggle for the right of access 

to state-held information, scholars need not only recognise the universal ideal of 

FOI but also understand „the real world‟ of FOI in its comprehensively local 

contexts. The next chapter will identify the development of FOI law in practice.  
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Chapter 3 

FOI Law in Reality: the Gap between Theory and Practice 

 

Introduction 

This chapter aims to understand the reality of FOI law and why the normative 

ideal of the rights-based theory to FOI has been resisted in practice in many 

countries. This chapter is divided into two main parts. Part I provides the 

background of FOI law, including historical development, the models and how 

FOI laws around the world grant legal guarantees of  the right of ATI. Part II 

provides a discussion on the instrumental approaches to FOI law and their 

impact on the level of guarantees of the right of ATI under respective laws. 

Findings from literature are summarized in the conclusion section, which 

emphasises the need to research FOI in „the real world‟ meaning in its local 

contexts.      

Part I:  The Background of FOI Law     

1. The Global Diffusion of FOI Law  

1.1. FOI Law before 1990 

The first law on FOI, which was known as Freedom of Press and the Right to 

Access to Public Records Act was enacted in Sweden in 1766 and provided for 

the right of Swedish citizens to access information held by public authorities:   

Every Swedish citizen shall be entitled to have free access to official 

documents, in order to encourage the free exchange of opinion and the 

availability of comprehensive information.
1
 

 The introduction of this regime was the result of the successful efforts made by 

Congressman Anders Chydenius, who was known as the leading classical 

liberalist in Nordic history and was influenced by Chinese practices of state 

administration.
2
 The introduction of this regime, however, did not stem from the 

                                                
1 The Freedom of the Press Act (Sweden). Art. 1 (Chapter 2). On the public nature of official 
documents.  
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need to protect the right of ATI but was influenced by Chinese practices of 

governance.
3
 According to Chydenius, China under the Ch‟ing Dynasty was 

governed in accordance with Confucian philosophy, whereby the executive 

apparatus operated in the most transparent manner to enable freedom of the 

press. This resulted in the Ch‟ing Dynasty‟s success in effectively governing the 

country.
4
 The Swedish FOI law linked the right to access the information held by 

public bodies to the freedom of the press in order to ensure government 

operations were under strict supervision of the public and to improve the 

efficiency of state governance.
5
  

More than 100 years later, the second FOI law emerged in Colombia, which was 

unlikely to have been influenced by Sweden due to distance. In 1888, Colombia 

issued the Code of Political and Municipal Organisation that allowed 

individuals the right to request information held by government bodies.
6
 It then 

took a long time for the world to witness the adoptions of other laws in respect to 

FOI. The third was enacted in Finland in 1952 approximately two hundred years 

after Sweden‟s first FOI law. After Finland, twelve countries enacted a law on 

FOI: Denmark (1964); the US (1966); Norway (1970); France and the 

Netherlands (1978); Australia and New Zealand (1982); Canada (1983); Greece 

(1986); Austria (1987); and Italy (1990).   

In each country, the context for the passage of the FOI regime has been different. 

Finland issued the Act on Publicity of the Official Document in 1952 due to 

influence from the legal system of Sweden, which had been applied in Finland 

before the 19th century.
7
 Denmark enacted the Act on Party Access in 

Administration in 1964 based on the experiences of US administrative 

                                                
3 Ibid. 
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procedures legislation.
8
 The FOI law of the United States, although not the first 

FOI Act, has had the greatest impact on the spread of this law worldwide.
9
 This 

Act was promulgated as a result of the struggle for transparency and the right to 

know, which are considered as   foundations of democracy.
10

   

The visibly shared characteristics of these countries that adopted FOI law before 

1990, as summarised by Roberts, include wealth and a long history of democracy 

with a commitment to guaranteeing the political rights of citizens, freedom of the 

press and the development of systems of civil society organisations.
11

 Bennett 

argues that the longstanding democratic platform and the demand for enhanced 

accountability were prerequisites for these states to pass FOI laws.
12

 These 

conditions were not present in the countries which enacted their FOI laws after 

1990. 

1.2. FOI Law from 1990 to Present  

Since 1990, there has been a global diffusion of FOI law around the world.  

According to freedominfo.org, a global network of FOI advocates, today there 

are more than 110 countries which have adopted FOI law, and this number 

continues to increase.
13

 This is considered to be an "unprecedented" development 

in history.
14

  

The nearly 100 countries promulgating the law on FOI from 1991 have diverse 

characteristics with respect to levels of economic development and 

organisational forms of state apparatus. Stubbs points out major differences in 

the political and social contextual conditions of countries with FOI laws enacted 
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after 1990, in addition to their very different economies.
15

 Roberts uses Gunnar 

Myrdal‟s phrase „soft countries‟ to describe the countries that enacted a law on 

FOI after 1990 while facing poverty, corruption, and lack of democracy.
 16

 He 

also questions the feasibility of legal transplantation of FOI law when those 

countries „were adopting disclosure laws precisely because of their softness, not 

in spite of it.‟
17

  

There are several reasons for exploring the FOI laws of this period. Banisar 

describes four main reasons for which FOI laws have been adopted in 

contextually different countries after the 2000s, including: 

International pressure. The international community has been influential 

in promoting access. International bodies such as the Commonwealth, 

Council of Europe and the Organisation of the American States have 

drafted guidelines or model legislation, and the Council of Europe decided 

in September 2003 to develop the first international treaty on access. 

Modernisation and the Information Society. The expansion of the Internet 

into everyday usage has increased demand for more information by the 

public, businesses, and civil society groups. 

Constitutional rights. The transition to democracy in most countries has 

led to the recognition of FOI as a human right. Almost all newly 

developed or modified constitutions include a right of ATI from 

government bodies. Over forty countries now have constitutional 

provisions on access. 

Corruption and Scandals. Often, crises brought about because of a lack of 

transparency have led to the adoption of laws to prevent future problems. 

Anti-corruption campaigns have been highly successful in transitional 

countries attempting to change their cultures.
18

 

History shows the rights-based approach is not the only approach for the passage 

of FOI law around the world. The right of ATI in FOI law demonstrates the role 
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of a 'leverage right' with contains instrumental values rather than intrinsic ones.
19

 

Although most FOI law recognises and guarantees ATI, this is not the end 

purpose of the law. The underlying reasons for FOI law can only be explored by 

looking deeply into the historical and political contexts of the country where the 

law has been passed.   

2. The Models 

2.1. Sweden‟s and the United States‟ Models 

Although there are still concerns about the feasibility of legal transplantation and 

the differences in the spirit of FOI law among countries,
20

 the FOI law produced 

by Sweden and the United States (US) has become a model for other countries 

during their FOI law-making processes.
21

 The difference between the two 

models lies in the constitutional recognition of the right to information. 

Accordingly, the Swedish FOI law model is built on the basis of a constitution 

that recognises ATI while the US model is not. Thus, whereas the FOI law 

model of Sweden focuses on the need to enact the law in order to secure ATI as a 

constitutional right, the FOI law model of the US does not involve any similar 

emphasis.
22

 Based on constitutional recognition, FOI law under the Swedish 

model should comply with the rights-based standard and maximum disclosure 

principle as described in Chapter 2. In contrast, the US model in theory will not 

be subject to these standards and guidelines. Lamble argues that the US model is 

„a poor model for statutes in other nations‟ because it was designed specifically 

for the state organisation model of the US and lacks protection from the 

constitution as a citizen‟s right.
23
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2.2. „Pull‟ and „Push‟ Models 

Pull and push models are classed based on how the disclosure is made. The pull 

model refers to the first generation of FOI laws, promulgated during the period 

before 1990, which considered the right to request information as the central 

tenet of FOI law.
24

 This model is consistent with the rights-based approach 

theory whereby promoting the right to seek information is a fundamental right of 

the individual and this right should be protected by the state. However, the 

weakness of this model is that it enables the state offices to only be subject to 

obligations to provide information when receiving requests. These agencies are, 

therefore, not responsible for public disclosure of information to facilitate the 

people‟s access to state-held information unless there is a specific request.  

In the 21st century, with the development of information technology and the 

Internet, active disclosure of information seems to be more effective for open 

government. The „push‟ model emphasises proactive disclosure.
25

 According to 

this model, the public authorities, instead of waiting for individuals to submit the 

request, have the initiative to publish the information they hold as much as 

possible. Thus, exercising the right to request in this case becomes the last resort 

means of obtaining information rather than the first measure as in the case of the 

pull model.  

In recent years, the FOI legislation of countries which tended towards the 

traditional push model, such as Australia and the US, have been significantly 

reformed to shift towards more proactive transparency. A number of scholars in 

this field of study such as   Darch, Underwood and Lidberg regard the pull model 

as „version 1.0‟ of FOI law and the push model as „version 2.0‟.
 26

 They argue 

that the transition from the pull model to the push model is not only an inevitable 

trend but also a necessity for FOI system reform. However, the push model also 

has a variation, as in the case of China's FOI law, which Xiao calls a 'limited-

                                                
24  W. Xiao, 'Freedom of information reform in China: information flow analysis' (2013) 79(4) 

International Review of Administrative Sciences 790. 

25  Darch and Underwood, above n 5. 

26 Ibid; Johan Lidberg, 'Next generation freedom of information-from'pull'to'push': A 

comparative study' (2015) 37(1) Australian Journalism Review 81.  
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push model.'
27

 Unlike the push model that Western scholars refer to, the Chinese 

model emphasises proactive disclosure but puts restrictions on the exercise of the 

right to request information. The consequence of the Chinese model is that 

formally, the FOI law contributes to the increased flow of information from the 

public sector to the citizens, but that information flow is unlikely to meet or 

satisfy the information demand because information that citizens want and 

request access to is limited.
28

 A similar limitation is also found in the model of 

FOI law in Vietnam.
29

 The „push‟ model in this case is clearly different to „FOI 

2.0‟ as mentioned above. 

3. How does FOI Law Protect the Right of ATI?  

Although FOI law has been defined as a regime to ensure the right of individuals 

to access information held by public bodies, the scope of the right protected 

under its law in countries varies.
30

 Ackerman and Ballesteros argue that „each 

country has developed its own organic understanding of what FOI means 

conceptually and what FOI requires in practice.‟
31

 A series of questions related 

to the scope of the FOI, such as who has the right of ATI, who shall mandatorily 

disclose public information, what information is accessible and what are the 

restrictions on the right of ATI, can only be addressed by examining the FOI law 

in each country.     

3.1. The Right-holders 

Theoretically, FOI law applies to everyone in spite of his or her nationality or 

residential status.
32

 It is, however, common that FOI law applies only to those 

who are citizens and permanent residents. According to RTI Rating, of the 111 

                                                
27 Weibing Xiao, 'China's limited push model of FOI legislation' (2010) 27(4) Government 

Information Quarterly 346. 

28  Ibid. 

29 See Chapters 4 and 5. 

30 John M Ackerman and Irma E Sandoval-Ballesteros, 'The global explosion of freedom of 
information laws' (2006) 58(1) Administrative Law Review 85, 24. 

31 Ibid, 95. 

32 See Chapter 2. 
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countries that have adopted FOI laws up to 2017, only 56 countries grant the 

right of ATI to „everyone‟.
33

  

Differences have also been seen in other conditions determining which 

individuals can access information. For instance, while the FOI law of Vietnam 

requires relevant identity papers to be presented by the information-requesting 

individuals,
34

 the FOI law of Finland allows people to retain their anonymity 

when requesting information.
35

 This difference in FOI laws can create 

discrimination against holders of the right of ATI.
36

  

3.2. The Coverage  

Ideally, „agencies‟ with FOI obligations should include private organisations 

which have been assigned to perform public functions and which should have 

responsibilities to provide information to the public, but this seldom occurs. FOI 

laws that have been enacted in countries before the 1990s in particular, such as 

the United States, are applied to executive branches only.
37

 In some countries, 

several administration agencies holding „sensitive information‟ are exempted 

from obligations to publicly disclose information. For example, the Governor-

General in Jamaica and security forces are excluded from the list of agencies 

obligated by public disclosure duties.
38

 South Africa, for its part, does not 

include the Cabinet or members of parliament.
 39

 

3.3. Types of Information Accessible 

The concept of information is a problematic term because of its obvious 

dependence on the ways in which information is processed and conceived as 

                                                
33  Database of RTI Rating at <http://www.rti-rating.org/>. 

34  Law on Access to Information  2016 (Vietnam), art. 24 (2). 

35 Act on the Openness of Government Activities 1999 (Finland). 

36 Gregory Michener and Karina Rodriguez, 'Who Wants to Know? Assessing Discrimination in 

Transparency and Freedom of Information Regimes' (Paper presented at the Global Conference 

on Transparency Studies, Lugano, Switzerland 4-6 June 2015) < 
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38 Access to Information Act 2004 (Jamaica), part III. 
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either knowledge or as a physical thing.
40

 Information held by public authorities 

is complex and diverse. It is created not only by the public authorities but also by 

the individuals and private organisations from whom the state agencies collect 

the information to perform their governmental functions.   

FOI laws around the world vary in terms of the type of information required to 

be accessible.  The Right to Information Act 2005 in India provides individuals 

with the right to request specific forms of information supplied, including „any 

form, records, documents, memos, e-mails, opinions, advices, press releases, 

circulars, orders, logbooks, contracts, reports, papers, samples, models, and data 

material held in any electronic form‟.
41

 Nevertheless, FOI laws of some countries 

restrict public disclosure to only „official documents‟, which may exclude a 

range of significant drafts and other important documents from categories of 

information that citizens should have the right to access.
42

  

3.4. Exemptions  

The right of ATI needs to be balanced with the need for state secrecy and legal 

protection of privacy.
43

 However, „if the exemptions are too extensive, they 

make a mockery of such legislation‟.
44

 According to Ackerman and Ballesteros, 

although information disclosure can be theoretically exempted if it matches the 

conditions of the „public interest test‟, which require the public authority to 

balance the public benefits of withholding information against the openness of 

information, almost all of the FOI laws „do not include such [a] rigorous test‟.
45

 

In particular, countries differ in their ways of initiating necessary balances within 

FOI legislation. For instance, the FOI Act 1980 of Australia exempts Cabinet 

                                                
40 William BT Mock, 'On the Centrality of Information Law: A Rational Choice Discussion of 

Information Law and Transparency' (1999) 17 John Marshall Journal of Computer & 

Information Law 1069. 

41 The Right to Information Act 2005 (India). 

42  Banisar, above n 18. 

43 See Dennis F Thompson, 'Democratic secrecy' (1999) 114(2) Political Science Quarterly 181-

193; Alan Reitman, 'Freedom of Information and Privacy: The Civil Libertarian's Dilemma' 

(1975) 38(4) The American Archivist 501-508. 

44 Stephanie Palmer (2000). „Freedom of Information: The New Proposals‟ in Jack Beatson, 
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documents from a statutory duty to release upon request, while these kinds of 

documents are legally accessible in New Zealand.
46

 The Swedish FOI law does 

not provide any mechanism to consider the public interest test while that 

provided by the FOI law of South Africa is applicable to all of the considerations 

for exemption.
47

 The inconsistent scope of exemptions can lead to the abuse of 

state power when the public authorities can decide, by their own will and their 

own criteria, the categories of information that the public is allowed to access.   

3.5. Proactive Disclosure  

On the one hand, proactive disclosure of information is considered as a duty of 

the states to implement the individual right to receive information under Article 

19 of ICCPR.
48

 On the other hand, proactive disclosure is one of the most 

important measures to help individuals exercise the right to seek information 

because people can only request specific information when they know where it 

is.
49

Almost all FOI laws include provisions on proactive disclosure of 

information, which are at different levels. For example, the FOI law of Mexico 

includes a detailed list of the information that agencies subject to the FOI law 

must proactively disclose, including information with regard to functions, tasks, 

phone numbers and payment rates for every employment position.
50

 The FOI law 

of the United Kingdom allows its agencies to actively decide what information 

should be publicized.
51

 In contrast, the FOI law of Japan does not mention any 

proactive obligation.
52

      

3.6. Facilitations  

Besides the proactive disclosure obligations, the regulations regarding fees and 

costs in respect to information requests have influence on the implementation of 

                                                
46 Rick Snell, 'The Kiwi Paradox: A Comparison of Freedom of Information in Australia and 

New Zealand‟(2000)'  28 Federal Law Review 575.  

47  Ackerman and Sandoval-Ballesteros, above n 30, 103. 

48 See Chapter 2. 

49 Bayne Peters, Freedom of information : an analysis of the Freedom of Information Act 1982 

(Cth) and a synopsis of the Freedom of Information Act 1982 (Vic) (The Law Book Company 

Limited, 1984). 

50   Federal Law of Transparency and Access to Government Public Information 2003 (Mexico).   
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FOI laws. Fees and rates applied upon the request(s) for information are one of 

the determinants of an individual‟s ability to access information. Almost all 

countries do not charge the requesters when submitting requests but often require 

payment for actual costs that emerge from administrative procedures, such as 

photocopying or forwarding relevant requests. However, some countries charge 

per information request, such as Canada (5 Canadian dollars) or Ireland (15 

Euros).
53

  

These fees impact on the exercise of the right of ATI for example for those who 

cannot afford it.
54

 The fees for information provision to cover the costs of hours 

of labour to synthesize information often becomes a major obstacle for 

individuals who wish to access government information. For example in 

Australia, competent agencies have even come up with invoices for tens of 

thousands of dollars for addressing specific requests for information.
55

  

The difference in levels of legal guarantees provided for the right of ATI raises a 

question about the real objectives of the FOI laws. If the FOI laws are all aimed 

at ensuring the right of individuals to access information, why is the right not 

identically guaranteed or based on a unified principle? The literature shows that 

the rationales underpinning FOI law support the enhancement of instrumental 

values rather than protection of the intrinsic one of the right of ATI. Therefore, 

the levels of guarantees for the right of ATI vary according to which values of 

FOI law are supported.
56

   

Part II: Instrumental Approaches and the Limitation on the Right of ATI  

1. Alternative Benefits of FOI Law 

There are aims for FOI law other than just enhancing the right of ATI held by the 

state as outlined in Chapter 2. According to Simon James, FOI law brings about 

                                                
53  Helen Darbishire, 'Ten Challenges for the Right to Information in the Era of Mega-Leaks' in 

Yvonne Donders Tarlach McGonagle (ed) The United Nations and Freedom of Expression and 

Information Critical Perspectives (Cambridge University Press, 2015) 271-303. 

54 Ibid. 

55 Ackerman and Sandoval-Ballesteros, above n 30. 
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ten potential benefits, comprised of more transparent governance, the promotion 

of the public participation in the activities of state agencies, the increase in 

quality of the government‟s decision-making process, the empowerment of 

citizens to protect their rights and legitimate interests, the increase in public trust 

in the government, the increase in quality of administration and the change in the 

culture of public administration from secrecy to transparency.
57

 In addition, FOI 

law is also regarded as the tool of economic development in some countries. 

Berliner argues that promulgations of the law on FOI increases direct foreign 

investments into many developing countries.
58

 Hollyer el al. argue that economic 

motivation is the key driver for the passage of FOI laws in many dictatorial 

countries.
59

   

A number of other scholars have argued for the major aim of FOI law to be 

improving government transparency.
60

 This is, however, still not the end target 

because transparency contains instrumental value rather than a supposedly 

intrinsic one.
61

 David Heald pointed out seven instrumental values that 

transparency brings into government operations: effectiveness, trust, 

accountability, autonomy, control, confidentially, privacy, fairness and 

legitimacy.
62

 Similarly, FOI law of the 21
st
 century is associated with a „good 

governance‟ concept.
63

 Good governance itself is a broadly defined concept that 

encompasses accountability, transparency, public participation, and the rule of 

law. The FOI law here plays the role of promoting open governing and thereby 

contributing to the improvement of public administration or services, which all 
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states must address in the context of globalisation.  In developing countries 

where FOI laws have been issued after the 2000s, this law can be linked to many 

other instrumental values that Heald has mentioned above, such as the 

improvements in government operations to accelerate economic development or 

anti-corruption measures. In addition, FOI law in the 21
st
 century seems to have 

become a symbol of democracy, and „a country must show that it supports the 

notion of transparency and openness in governance [at least in theory] by 

adopting FOI laws‟.
64

 This explains why many developing countries, which had 

not been known as traditional democracies, have proactively joined the list of 

countries adopting an FOI regime.   

2.   Instrumental Grounds for Adopting FOI Law 

2.1. Accountability and Public Scrutiny  

The literature shows that FOI law as a tool of enhancing public scrutiny and 

accountability   was a significant driver for the enactment of FOI law in a 

number of developed countries before the 1990s.
65

 The rationale is rooted in the 

philosophy of Bentham, which suggests that all activities undertaken by a 

government must be supervised by „public eyes‟, and „secrecy, being an 

instrument of conspiracy, ought never to be the system of a regular 

government‟.
66

 Any government, if functioning in secret, might tend to abuse 

power. Thus, FOI law is crucial because of its provision of legal guarantees of 

the right of ATI, which enhances accountability by empowering the public to 

monitor the decision-making processes undertaken by state agencies.
67

  

Public scrutiny and government accountability were regarded as „the principle 

inspiration‟ of the United States‟ FOI Act in 1966.
68

 The theoretical framework 
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forming the law derived from the idea of American statesman James Madison. 

He held that a „popular government‟ shall provide „popular information‟ to the 

public because „knowledge will forever govern ignorance‟.
69

 The famous 

statement of an American lawyer and associate justice in the Supreme Court of 

the United States, Louis Dembitz Brandeis, that „sunlight is said to be the best of 

disinfectants‟, was considered the ideological foundation for the introduction of 

FOI law.
70

  

Similar to the United States, in Australia, public scrutiny and accountability have 

been considered by the Senate Standing Committee on Constitutional and Legal 

Affairs as a reason for the passage of the FOI Act in 1982:  

[W]e believe that when government is more open to public scrutiny, it in fact 

becomes more accountable. As a result there is a greater need for it to be seen 

as efficient and competent. The accountability of the government to the 

electorate, and indeed to each individual elector, is the corner-stone of 

democracy, and unless people are provided with sufficient information 

accountability disappears.
71

 

The approach to FOI law as a tool for accountability of the democracy furthers 

the dependence of the FOI scope on the state structure. That is why countries 

have defined different scopes of the legal guarantees committed to FOI, although 

many of them decided to apply the model of the United States‟ FOI law during 

their own lawmaking processes.
72

 FOI law is not the only, but can be one of the 

effective schemes to ensure accountability, such as the Ombudsman system and 

questioning time in Parliament.  
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2.2. Efficient of Public Administration   

In many countries where the FOI law has been enacted after 2000, accountability 

may no longer be the fundamental ground for FOI legislation.
73

 International 

organisations, especially the World Bank (WB) have emphasized the role of FOI 

law in the efficiency of public administration and economic development in 

developing countries. According to World Bank consultants Victoria L Lemieux 

and Stephanie E Trapnell, FOI contributes to improving the quality of services 

provided by the government and thus a country‟s need for development.
74

   

The purpose of FOI law has been argued in terms of the efficiency of public 

administration and economic development through different aspects. First of all, 

FOI law gives citizens and social organisations the opportunity to evaluate policy 

initiatives at multiple levels and raise their voice on drafts of policies and 

legislation. The process by which a government and its agencies provide 

information to the public facilitates social readiness and informed preparation of 

the people toward new policies, as well as of the entities affected by the 

implementations of those policies. Consultation and decision-making processes 

take into account both supportive and unsupportive comments so that the policy 

makers are able to foresee any irrationality and inconsistency when considering 

approval of a new policy. While policies are always the products of 

bureaucracies for the purpose of public administration, political and social 

consensus crucially contributes to the success of any policy. Once the consensus 

is significantly achieved during the early stages of policy initiatives and public 

consultations, as well as being necessarily upheld throughout the policy circle, 

the level of people‟s satisfaction with a government‟s functioning will be 

positive.
75

  

Second, FOI law is a contributor to reducing negative aspects of institutional and 

operational activities such as government corruption or state power abuse. Many 

organisations and international experts confirm that FOI law is the most essential 
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weapon in the anti-corruption cause.
76

 FOI law, on the one hand, is said to play a 

crucial role in the battle against corruption simply because corruption is rooted in 

a lack of transparency regarding the operations of the state apparatus, while FOI 

laws aim at ensuring transparency and citizens‟ supervision of the activities 

undertaken by the public agencies and public officials.
77

 On the other hand, FOI 

law brings the advantage of curbing the abuse of state power as the disclosure of 

activities along with public supervision restricts the possibility of abusing power 

or concealing illegal acts.
78

 Joseph Stiglitz, an economic Nobel Prize winner in 

2011, argues that access to state-held information has an outstanding role to play 

in reducing the asymmetry of information, which can occur in the relationship 

between the state and its citizens, consequently enhancing the efficiency of 

government operations.
79

  

2.3. A Requirement of Globalisation  

The worldwide diffusion of FOI law after the 2000s reveals changes in the 

foundation of FOI legislation which originally were for accountability.
80

 FOI law 

in the 21st century can be enacted in a country in any region of the world, not 

only in Western developed countries like the United Kingdom but also in small 

African developing countries such as Togo.
81

 Globalisation has arguably 

influenced the enactment of FOI legislation in countries after 2000 as a result of 

multi-level influences when countries were actively learning about, passively 

convinced of the benefits of, or under external pressure to adopt, the laws on 

FOI.
82

 Countries tend to learn others' policies while facing challenges caused by 

globalisation.
83

 Learning about the model of the United States has influenced the 

adoption of FOI laws in many countries despite the difference in social and 
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cultural context.
84

 Moreover, the advocacy of international non-governmental 

organisations (INGOs) has resulted in the adoption of FOI laws. According to 

Berliner, the links between INGOs and local civil society groups in the cause of 

globalisation made significant contributions to the enactment of FOI law in 

developing countries after 2000.
85

 

In addition, financial and economic international institutions such as the WB, the 

International Monetary Fund (IMF) or the WTO have considered the existence of 

FOI law to be one of the pre-conditions for loans or accessions to membership. 

For example, Pakistan has enacted the law on FOI in order to receive a US$ 1.4 

billion loan from the IMF.
86

 The regulation on public disclosure was introduced 

in China partly due to the negotiations between the country and the WTO in 

respect to conditions of government transparency.
87

 Pressure also comes from 

the desire for democracy that FOI law may bring about. FOI law is compared to 

„oxygen‟
88

 or at least to a „rite of passage‟ towards democracy.
89

  FOI law has 

become an icon of transparency and open government. Therefore, a country must 

„possesses‟ its own FOI law if it is willing to demonstrate the country‟s support 

and desire for transparency.
90

  

3. The Impact of Instrumental Approaches to FOI Law 

 The reality of FOI law raises concern about the effectiveness of this law to 

enhance the right of ATI. It is clear that the view of an FOI regime as an 

instrument supplementing the accountability of the democracy influences the 

scope of the right to information guaranteed by the law.  

On the one hand, accountability is a highly persuasive foundation for ensuring 

ATI as a political right. In this circumstance, although FOI may not yet be 
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considered as a human right, it is necessary to ensure the exercise of other 

recognised political rights, such as the right to participate or freedom of 

expression.
91

 In countries where the rationales for FOI law derive from 

accountability, the right of individuals to ask state-agencies for information is at 

the centre of the FOI regime In addition, the accountability foundation supports 

an independent oversight body to enforce the FOI. In countries such as Australia, 

New Zealand and the UK, information committees act as a counterbalance to 

government and tend to promote the right of ATI and open government.
92

  

On the other hand, the foundation of accountability might constitute a restriction 

on the compliance of FOI law with the rights-based standard under the theory of 

the rights-based approach. The FOI Act 1982 of Australia is an example of this 

impact. Because of its main role of furthering the accountability of executive 

bodies, Australia's FOI Act 1982 stipulates the  obligations of public disclosure 

undertaken by the government but does not cover the duties concerning other 

institutions such as the courts and parliament. The right of ATI pursuant to the 

FOI Act 1982 of Australia also does not reach the documents issued by the 

Cabinet because this body is traditionally obligated to report to the parliament in 

accordance with the Westminster system, and is not necessarily required to 

disclose information to the public. Additionally, accountability should be 

accompanied by evidence, and therefore the FOI law of Australia stipulates the 

form of information provided as „official documents‟ only. The statute has 

actually restrained Australians in exercising their right of ATI because public 

bodies may deny the requests for information by pleading the non-existence of 

official documents archived in their systems. The rationale in relation to 

accountability has significantly driven the provisions of the FOI Act 1982, 

Schedule 2, on „exempt agencies‟, whose own accountability schemes were 

supposedly equivalent to any accountability provided under the FOI regime.
93
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Incorporating FOI law into the task of reforming and enhancing the efficiency of 

the bureaucracy has the potential to affect the right of ATI in both positive and 

negative terms. In a positive sense, this foundation encourages developing 

countries to adopt FOI law because of the benefits it brings to public 

administration. It can be seen that no ruling party wants to maintain an 

ineffective governance system as this weakness may lead to a risk of political 

instability and decline of trust in government. Promulgating and enforcing FOI 

law to enhance the effectiveness of public governance seems more acceptable 

than the human rights obligation as a foundation for FOI law.  

However, could the „good governance‟ ideal form a bridge to a more liberal 

future? China demonstrates it might not.
94

 Their introduction of Regulations on 

Open Government Information in 2007 provides evidence of FOI legislation 

regardless of any grounds of accountability. According to Xiao, the FOI law of 

China should be examined „within the context of improved information flow 

resulting from changed social, political, legal and economic conditions.‟
95

 

Chinese FOI law has been initiated from the most crucial need, namely that 

administrative reform and the capacity of administrative systems had to be 

strongly enhanced while the government was facing a boom in information 

sources in the society. Focusing on economic reform, China also approached the 

challenge of ensuring that the administration would not be a barrier to the 

economy. FOI reform thus commenced as an integration of law reform and 

administrative improvement in order to concurrently meet the requirements of 

economic development, political stability, and the leadership of the Communist 

Party of China.
96

 These motivations for FOI legislation in China resulted in a 

scope of public disclosure different from the FOI laws of any other country. 

Considered and used as an administrative instrument, an FOI regime can be an 

effective means of propaganda. Provisions on proactive disclosure prevail in 

Regulations on Open Government Information 2007, and they are implemented 
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in reality.
97

 Conversely, the information provisions pursuant to statutes on 

reactive disclosure are restrained in practice.
98

 It is clear that the FOI regime in 

China has not truly enhanced citizens‟ right of ATI, although this supposed 

administration tool has increased the level of public disclosure. The increase in 

the level of open governance arguably meets the needs of the state rather than the 

demands of citizens. 

Globalisation involves not only positive effects on contribution to the diffusion 

of FOI law worldwide but also challenges to the development of FOI law. 

Banisar discusses this global diffusion:  

Many of the laws are not adequate and promote access in name only. In some 

countries, the laws lie dormant due to a failure to implement them properly or 

a lack of demand. In others, the exemptions are abused by governments. 

Older laws need updating to reflect developments in society and technology. 

New laws promoting secrecy in the global war on terror have undercut 

access. International organisations have taken over the activities of national 

government but have not subjected themselves to the same rules.
99

 

The passage of FOI law in the context of globalisation even has an opposite 

impact to the fundamental values of FOI law when it does not help to further 

legal guarantees for the right of ATI but constitutes a barrier to the people to 

exercise their respective rights. For instance, Zimbabwe enacted an FOI regime 

named ATI and Protection of Privacy Act 2002, which includes a number of 

provisions on exceptions in order to limit the right of ATI as well as strengthen 

the state management of the press.
100

 The law on FOI, in this case, reflects an 

aim opposite to those of the world‟s first FOI law enacted in Sweden 

approximately 200 years ago. It is obviously unacceptable to introduce an FOI 

law with a retrograde goal or one that is even against the ideal values of FOI. 

The mentioned weaknesses of instrumental grounds of FOI law hinder the 

schemes that base the FOI legislation on state interests rather than the benefits of 

the citizens.  

                                                
97  Xiao, above n 96, 80. 

98 Ibid.  

99 Banisar, above n 18, 2. 

100 Roberts, above n 11, 120. 
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Roberts holds that the passage of FOI law under the significant impact of 

globalisation has led to the country not engaging in any „ownership‟ in respect of 

its FOI regime.
101

 An FOI law enacted in such a context, even if fully compliant 

with human rights standards, does not make much sense for ATI because of the 

significant gaps between the law on „paper‟ and the law in „practice‟.
102

 The 

comparisons between the measurable results of the quality of FOI law (RTI 

Rating) and the implementation of the right to information (Open Government 

Index) have demonstrated this issue. According to RTI Rating, Serbia possesses 

the strongest FOI law while Austria provides the poorest legal guarantee of the 

right of ATI.
103

 Nevertheless, according to the Open Government Index 2015 - a 

measure with respect to   the implementation of FOI - Serbia‟s results of 

„assurance of the right to information‟ gained a mark of 0.54/1 (falling in the 

lowest ranking group of countries) while the similar measure of Austria‟s FOI 

law was marked 0.71/1 (belonging to the list of top ranking countries).
104

 It is 

noteworthy to recall the argument of Darch and Underwood that FOI law does 

not operate in a vacuum;
105

 thus, the diversity of the factors affecting FOI law 

implementations in countries is significant and specific.  

4.  Understanding FOI Law in the Local Context 

The findings in this chapter illustrate the common use of the instrumental 

approach to defining FOI law as a tool for public governance, including the 

enhancement of government transparency. The recognition of FOI as a tool for 

the public administration does not meet the requirements of FOI as a 

„presumptive right‟.
106

 The laws on FOI of most countries do not employ any 

principle to preserve the prevailing right of ATI. The vague provisions on 

exceptions and limitations on the types of accessible information and the 
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agencies that hold the requested information being exempted from the obligatory 

provisions of respective information have all failed to archive the 

implementations of the people‟s right of ATI in many cases. The requesting 

parties can receive the information provided only by public bodies, which have 

shown willingness with regard to public disclosure. Likewise, it is impossible for 

the requesting parties to be provided with the information that involves a risk of 

causing harm to the reputations of the public agencies or government officials 

concerned. Stabilising the effective operation of state agencies is often supposed 

to include an essential avoidance of unnecessary social controversies. This has 

then been often referred to as a common justification for the refusal of the 

request for information in some countries, including those that regard FOI law as 

an important mechanism for accountability, like Australia.
107

  

The weakness of this approach is its consequences that cause significant 

differences in the scope of legal guarantees for the right to access state-held 

information. The instrumental approach enables both developed and developing 

countries to determine the scope of public disclosure pursuant to their 

willingness.  FOI law may help to enhance government transparency, of which 

the levels differ between countries. Based on their individual goals of 

transparency, countries identify different „standards‟ for access to public 

information. These standards, again, vary from country to country because of 

their dependence on the political, social, economic and cultural contexts of 

respective countries. Thus, the instrumental approach assists states in their 

decision-making process for adopting the laws on FOI when promising to bring 

about benefits to bureaucracies as well as bowing to the trend of state-of-the-art 

open government.   

Stubbs and Snell conceptualise FOI law as an „empty signifier‟ which is based 

on the contextual conditions and rationales pursuant to which the law on FOI is 

enacted: 

The meaning of the term „FOI‟ is to a large degree filled within the context of a 

particular adopter or advocate. The term can be thought of as a „floating 

                                                
107 See Kirsten Lawson, The Canberra Times, 01/08/ 2016,  < 

http://www.canberratimes.com.au/act-news/shane-rattenbury-looks-to-liberals-to-support-his-
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concept‟ or „empty signifier‟, because the object the term signifies is relative. 

FOI, like democracy, may be thought of as an „essentially contested 

concept‟.
108

 

This type of definition uses the socio-legal approach, conceptualizing FOI law as 

a social phenomenon and hence leading to its features, which are affected by 

local political, economic and cultural contexts.  FOI law theoretically aims at 

securing the right to access state-held information, but this is not the end target 

of the law. The end objective of FOI law depends on different rationales, which 

lead to the adoption of the law.  As an „empty signifier‟, FOI law only can be 

understood in context.  

Concluding Remarks 

After an era of being regarded as the „luxury‟
109

 regime reserved for the rich and 

longstanding democratic countries only, FOI law has now spread to more than 

one hundred countries, including a number of developing ones such as   

Vietnam.
110

 This chapter shows that the objectives of FOI law are diverse. FOI 

law can be tied to accountability, improvements in the operational efficiency of 

administrative systems   or just as „rite of passage‟ which shows that the state is 

in favour of transparency and openness in government.
111

 The instrumental 

approaches explain why FOI law can be conceptualised as an „empty signifier‟ 

which is considered as „different things in different contexts‟.
112

  

 FOI law is a „political creature‟
113

 and is significantly dependent upon the 

willingness of the politicians throughout all stages of the policy-making process 

to implement the law in accordance with the human rights standards of FOI. The 

willingness of legislative decision-makers varies according to social, economic, 

political, historical and cultural incentives during certain time periods, and thus 

to the diverse influences on how the FOI law is introduced.  
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Chapter 4 

The Development of FOI Rules in Vietnam: From the Đổi Mới to the 

Adoption of the LATI 2016 

Introduction  

This chapter investigates the historical development of Vietnam‟s FOI Rules 

during the period after the Đổi Mới and before the first FOI law was adopted in 

Vietnam (1986-2016). The chapter also includes an analysis of the drivers which 

led to the introduction of the legal provisions concerning FOI as well as to the 

gaps in Vietnam‟s FOI Rules compared with the „universal standards‟ of FOI as 

suggested by Chapter 2.  

The chapter is structured into three major parts. Firstly, the context determining 

the development of FOI Rules in Vietnam will be discussed. The second part 

analyses the objectives of the Đổi Mới policy and the drivers of FOI Rules in 

Vietnam. The third part shows the gaps that existed in Vietnam‟s FOI Rules 

before the LATI 2016 was enacted compared with the maximum disclosure 

principle and the rights-based standards.   

Part I: The Vietnamese Background for the Development of FOI Rules  

1. Before the Đổi Mới: The “Socialist” Mode of Governmentality 

Vietnam has a history of thousands of years under the domination of the feudal 

Chinese and then hundreds of years under the colonial French combined with the 

fight for independence and peace. This historical background has influenced the 

long-term authoritarian governance in the country, which maintains a significant 

lack of democracy in governmental functions and operations. The CPV, which 

was established by its Marxist and Leninist members in 1930, has undeniably 

played a role in leading the Vietnamese towards national unification and 

independence. The outcome of the August Revolution in 1945 (Vietnamese: 

Cách mạng tháng Tám) against the French colonial rule in Vietnam and the 

passage of the first Constitution in 1946 led to the establishment of a new 

democratic state accepting the presence and functioning of multiple political 
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parties.
1
 However, the promising democratic regime after Cách mạng tháng Tám 

did not last because Vietnam soon entered another period of wars with the 

French (until 1954) and the US (until 1975). During the war period, information 

security was considered one of the most important requirements. The “three 

don‟t” principle (ba không), meaning “don‟t speak, don‟t know and don‟t trust” 

was imposed as a national policy and did not allow for any development of 

information freedom in the society.
2
 Any voices that challenged the mainstream 

information flow were considered reactionary and could be punished. As one of 

the rare legacies of dissent in this era, the Nhân Văn - Giai Phẩm Affair was a 

cultural-political movement in North Vietnam by some Vietnamese artists and 

intellectuals, which began in early 1955 and included publications demanding 

freedom of speech, creativity and human rights but was closed down in June 

1958.
3
  Legislation in this period became a luxury while the nation was mainly 

governed by the directives of the Communist party.
4
 

After the country‟s reunification in 1975, under the leadership of the CPV, 

Vietnam continued construction and development of the country in accordance 

with the socialist model of the former Soviet Union. Economically, the state set 

up public and collective ownership of all means of production, and thus the 

centralised-planning mechanism worked as a central element of the development 

model. Politically, a party regime was officially established to position the CPV, 

which constitutionally took the role of the only political force leading the State.
5
 

The Leninist state model, which maintains the dominance of one class over other 

classes,
6
 was established in Vietnam. The interrelationship between the CPV and 

                                                
1 David G Marr, Vietnam: State, War, and Revolution (1945-1946) (Univ of California Press, 
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của dân chủ ), ' (2009)  Báo Dân Trí (Dan Tri Newspaper)  <http://dantri.com.vn/xa-hoi/luat-
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3 Zachary Abuza, Renovating politics in contemporary Vietnam (Lynne Rienner Publishers, 
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the State reflected the positioning by which the Party takes the lead and the State 

exercises.
7
 All of the key position-holders had to be members of the CPV.

8
 On 

the basis of this theoretical framework, the CPV moved towards totalitarianism, 

creating the political-social system in Vietnam, where most political-social 

organisations were fully funded by the State to implement duties linked to the 

goals of the Party.
9
 The CPV provided the leadership and the state organs merely 

implemented party policy for the people‟s collective mastery. 

The totalitarian model aimed at mobilising the people as a whole to follow the 

identified ideology and did not compromise any activity or campaign 

underpinned by different visions or goals. The information provided by the 

Party-State was mainly for propaganda purposes, with the state continuously 

releasing information in a one-way flow of communication from the central 

government to the people during many years of socialist economy management 

through the 1970s and 1980s. People only passively received the information 

that the state chose to release, rather than proactively seeking out certain 

information from the state. The authorities informed the public with “positive 

news” on the activities of the state in praise of the CPV‟s policies. The laws in 

the 1970s and 1980s were simply tools to implement the CPV‟s directives.
10

 The 

state maintained control over the press and limited access to state-held 

information.
11

 This Leninist mode of governing, thus, did not allow for any 

development of FOI in the society.  

The economy under the centralised-planning model was ineffective due to a lack 

of dynamism with respect to development. The shortages of food and other 

essential supplies increased tensions in society, leading to imbalances in socio-

economic life in which the potential for political instabilities consequently 
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escalated. The decline of the people‟s trust in the leadership of the Party and the 

governance of the State put the country in a socio-economic crisis in the late- 

1980s. The urgent issue burdening the CPV was to find a new model of 

governing to meet socialist goals while removing systematic and institutional 

constraints and freeing resources for the country‟s development. 

In addition, the collapse of communism in Eastern Europe and the former Soviet 

Union from 1989 to 1991 had a profound impact on the leadership in Vietnam. 

The CPV faced major challenges in overhauling the economy so that the country 

could develop independently. The collapse of socialism elsewhere led the 

Vietnamese communist leaders to understand that a failure to change would 

mean a diminution of the CPV‟s power. The Đổi Mới was therefore born in this 

context, starting from the Party‟s sixth Congress in December 1986.
12

 

The Đổi Mới was a significant shift of the CPV in the economic management 

method from a socialist centralised-planning economy to a „market-oriented 

socialist economy under state direction‟.
13

 Apart from carrying out the changes 

to economic policy, the CPV additionally faced demands for democratization. 

Different from China, where the most remarkable claims for democracy came 

from students and the working class, the CPV was mostly challenged by the 

internally-heated debate among key leaders of the Party on the subject of 

democratization during the period from 1986 to 1989.
14

 Features of the 

compromise on democratization then included the desire to encourage economic 

democracy but excluded any support for political pluralism. The CPV leaders 

took the view that the public‟s pressure for political change would be reduced 

when the national economy and living standards grew strongly thanks to reform 

under the Đổi Mới programs.
15

  

                                                
12  The Resolution of CPV Congress VI dated 18 December 1986. (Nghị quyết Đại hội đại biểu 

toàn quốc lần thứ VI Đảng Cộng sản Việt Nam ngày 18 tháng 12 năm 1986).   
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2. After the Đổi Mới: Economic Development and the Changes  

The Đổi Mới brought undeniable improvements to the economy of Vietnam by 

taking the country out of its socio-economic crisis and poor developmental 

circumstances. Vietnam has become a developing middle income country which 

has advanced its industrialisation, modernisation, and international integration. 

After thirty years of the Đổi Mới (1986-2016), the economy has achieved a 

growth rate much higher than before these economic reforms. Since the first 

phase of reform (1986-1990) with an annual gross domestic product (GDP) 

growth rate of only 4.4%, Vietnam‟s economy has experienced impressive 

growth rates for nearly 20 years. In the period 1991- 1995, the GDP increase was 

at 8.2% per year, which was double the average rate of the previous 5-year 

period. Although the Asian Financial Crisis impacted the growth of Vietnam‟s 

economy during the period 1996-2000, the annual average growth of GDP 

remained at 7.6% per year. The GDP growth in the period of 2001-2005 was on 

average 7.51% per year, which then fell to a rate of 6.32% during 2006-2010, 

due to the world‟s economic downturn.  

The growing economy has confronted challenges caused by the global financial 

crisis in 2008 and then a public debt crisis in 2010. Thus, Vietnam‟s GDP 

growth slowed during the period 2011–2015, falling to a rate of 5.75% per year, 

which was still relatively high compared with average rates in the region and 

across the world. The rate of poor households decreased with each passing year, 

with 14.2%, 9.6%, 7.8% and 5.8% reported in 2010, 2012, 2013 and 2014 

respectively.
16

 These economic improvements led to a series of changes, which 

have raised questions about the appropriateness of the mode of governmentality 

that has been continuously used to maintain the governance of the CPV.   

2.1. Changes of Information Environment: the Formation of Social Media  

The economic changes facilitated a boom of information and communications 

technology (ICT) in Vietnam. The launch of the Internet occurred in 1997, and 

Vietnam has since always been rated as one of the countries with the fastest 

growing number of internet users annually. By June 2017, Vietnam had about 64 

                                                
16 Data compiled by author from the WB‟s website on 10th October 2016 at 
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million Internet users, compared with 31 million in 2012, accounting for 67.1 per 

cent of the total population.
17 

The government‟s decision to connect with the 

outside world through the Internet, which was initially aimed to create links with 

the global economy, started a new era of information for the Vietnamese. After 

nearly 20 years, the Internet has created an information environment that is 

significantly different from that of previous decades.
18

 With the very 

encouraging developmental trajectory of the Internet and of mobile phone-use in 

Vietnam, the environment for information freedom has never been more 

supportive. 

The favourable development of ICT has also aided the growth of social media, 

which has developed diverse ways of handling huge sources of information to 

help change the traditional ways that people access information.  Social media 

users have been able to respond, discuss, and share information across extensive 

networks that did not exist in the past. Importantly, social media has created free 

spaces for individuals to express their views, and accordingly formed the ground 

for citizen journalism. In 2005, Yahoo announced a trial of Yahoo 360 blog 

service in Vietnam, which enabled its users to create personal webpages where 

they could write blogs, to share and discuss their ideas, and exchange 

information with others. For Vietnam, when the Internet was still quite new and 

the people had not been in the habit of expressing personal views to the 

community, Yahoo 360 blog truly brought in a fresh wind to the information 

environment in the country, particularly to the young Vietnamese generation 

who have grown up in the Internet era. This network attracted more than two 

million Vietnamese users during its golden period.
19

 

The appearance of Facebook marked another milestone for social media 

development in Vietnam, especially in regard to the extent of information 

dissemination. While the Yahoo 360 blog platform does not include a facility for 

                                                
17 Internet World Stats, < http://www.internetworldstats.com/asia.htm#vn >. 
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information sharing and thus limits the user‟s ability to share the blog‟s content, 

the social networking and online communication of Facebook users are not 

limited. Thanks to the extensive interactive features provided by this form of 

social media, registered Facebook users can create profiles, upload photos and 

videos, send messages, share information, and keep in touch with friends, family, 

colleagues, and their social networks via multiple interactions with other 

personal and institutional pages. This popular free social networking website has 

contributed to a shift in internet usage in Vietnam. Emerging under the form of 

small, separated and individual groups of internet users, who used to be “friends” 

group members on Yahoo 360 blog, the community of internet users in Vietnam 

has truly become a network in which most users connect and share information 

with others in the most prompt and efficient ways. The number of Facebook 

users in Vietnam stood at 31.66 in 2017, accounting for more than one third of 

Vietnam's population.
20

  The growing community of “netizens” in the country 

has been capable of forming a real social network while its members are 

manually creating a huge amount of information and transmitting this to others 

on a massive scale.  

It is clear that social media has significantly influenced elite politicians and has 

challenged the model of governmentality in Vietnam.
21

 The people have further 

engaged with social media instruments to exercise their freedom of expression, 

particularly through Facebook. The progressive rise of “left margin” information 

disseminated through social media networks has made the “right margin” press, 

which is the mainstream media under state management, less able to impose one-

way information as it used to be. It can be argued that the development of social 

media has created a turning point in the cause of democratization and has 

restrained the CPV‟s determined maintenance of the old “socialist” mode of 

governmentality.
22
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2.2. Changing of Governmentality Model: Political Flexibility    

Although Vietnam continues to be under the sole control of the CPV, there have 

been movements towards more extensive democracy and more endorsement of 

the rights of individuals after the Đổi Mới.
23

 The model of governance based 

solely on propaganda apparatus and the armed forces is no longer appropriate 

and therefore is being replaced with the post-socialist governmentality.
24

 The 

CPV has successfully maintained the Party‟s sole leadership by using a policy of 

political flexibility.
25

 With this new approach, the  CPV has searched for 

legitimacy  not only by listening to public demands about enacting  democratic 

principles and freedom  but also by responding to these claims to an extent that 

did not harm the leadership of the CPV. The model has been illustrated by the 

fact that the CPV did not follow its neighbour China in banning major social 

media channels such as Facebook or YouTube in Vietnam. However, a number 

of bloggers and Facebookers has been arrested and brought to trial after raising 

their voices against the current government.
26

 This pattern was demonstrated 

through the Vietnamese National Assembly (VNA)‟s adoption of the Ordinance 

on Exercise of Democracy in Communes, Wards, and Townships in 2007, which 

has enabled the people to implement some of their political rights at a local level, 

but there has been a long-maintained format regarding election regimes with 

decisive control belonging only to the CPV.
27

  

The change in the ruling ideology of the CPV was additionally shown in the 

Party‟s directive issued in 1991, namely the Communist Party‟s Political 

Platform on Building Up the Country in the Transitional Period toward 

Socialism in 1991 (Cương lĩnh xây dựng đất nước trong thời kỳ quá độ lên chủ 

nghĩa xã hội, known as the Political Credo 1991). According to this directive, the 

state shall have frequent contact and close relationships with the people, will 
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respect and listen to the opinions of the people, and will work under the 

supervision of the people. There are mechanisms and measures to control, limit 

and punish the bureaucracy for corruption, abuse of authority, irresponsibility, or 

the violation of the democratic rights of citizens.
28

 The point of view of the CPV 

was to be confirmed in the 10th National Party Congress‟s Resolution, that „all 

of the ways and the policies of the Party and the State are for the benefit of the 

people and with the participation of people‟
29
, and „activities taken by the Party 

and the State are under the supervision of the people‟.
30

 Thus, the determination 

of the CPV and the State in the fight against corruption was expressed as „strict 

implementation of the rules on publicity and transparency; supplementation of 

provisions to  ensure transparency in the governing process, which include the 

making of policies, the promulgation of legal documents and administrative 

decisions made by State agencies at all levels to handle specific cases; and, 

consideration and revisions of lists of State secrets with an aim to expanding 

publicity.‟
31

 The Post-socialist mode of governing has, with its political 

flexibility, contributed to the development of FOI Rules in Vietnam.  

2.3. Changing of the Legal System   

The Đổi Mới has brought changes to the legal system in Vietnam. Economic 

development needs law to regulate the marketization of the economy. The legal 

system of Vietnam was quickly and firmly formed during the Đổi Mới. 

According to Gillespie, the legal system in Vietnam inherited many features of 

the socialist law model underpinned by four fundamental principles, which 

originated in the former Soviet Union. The principles are: first, the law is created 

by the State and always in a systematic position beneath the State; second, the 

leading Party and the State own the exclusive power to promulgate and apply the 

policies above the law; third, the law does not control state power; and, 

four, priority must be given to the collective benefit before any consideration of 

                                                
28 The CPV, Cương lĩnh xây dựng đất nước trong thời kỳ quá độ đi lên chủ nghĩa xã hội năm 1991 

[Political Platform on building up the country in the transitional period toward socialism in 1991] (Nhà 

xuất bản sự thật [Publishing House of Truth], 1991), 19-20. 

29  The CPV, Văn kiện đại hội đảng X [Official Document of Congress X] (Nhà xuất bản chính trị 
quốc gia [Publishing House National Politics], 2006). 

30 Ibid. 

31 Ibid. 
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the legal rights of an individual. Both traditional and socialist Organisational 

principles promoted the State‟s leadership over the society while the law was 

viewed solely as a tool to maintain social order.
32

 

The role of law began to be taken more seriously at the Sixth Congress of the 

CPV in 1986, which officially recognised that national administration must be 

conducted through the law rather than through directives of the Party-State.
33

 

The principles of socialist legislation in the reform era engaged certain 

interactions with the Western opinions of the law. In a number of economic and 

commercial areas, core Marxist–Leninist principles had to yield to a new 

approach to governance.
34

 The ideologies of other legal systems, no longer only 

the laws of the former Soviet Union and other socialist countries, influenced and 

were embedded in the law of Vietnam after the Đổi Mới era. For example,  the 

adoption of The Law on Enterprises in 1999 in Vietnam was one of the 

highlights among the legislative provisions in regard to the economy and 

business management, which implanted the law of Germany in enterprises and 

the model of corporation law adopted in the United Kingdom and the United 

States of America.
35

  

Vietnam has maintained the civil legal system, and thus the primary source of 

law is written laws.
36

 The Law on Promulgation of Legal Documents (also 

known as the Law on Laws) provides a hierarchy of the legal system in 

Vietnam.
37

 Under Article 4 of the Law on Laws 2015, legal normative 

documents are categorized into fifteen types of documents issued by the three 

branches of State power (legislation, law execution and jurisdiction) as follows:    

                                                
32 John Gillespie, 'Changing Concepts of Socialist Law in Vietnam' in John Gillespie and Pip 

Nicholson (eds), Asian socialism & legal change: The dynamics of Vietnamese and Chinese 

reform (ANU E Press, 2005). 

33 Gillespie, 'Changing concepts of socialist law in Vietnam', above n 32; Sidel, above n 3.    

34 Gillespie, ' Changing Concepts of Socialist Law in Vietnam', above n 32. 

35  See John Gillespie, 'Importing law reform: Vietnamese company law as a case study' (2003) 

Vol 2(1) International Corporate Law 158 

36  Hop Dang, 'Vietnam: the past 25 years, the present and the future' in E Ann Black and Gary F 

Bell (eds), Law and legal institutions of Asia: traditions, adaptations and innovations 
(Cambridge University Press, 2011,185-186. 

37 This Law was firstly enacted in 1996 and amended in 2002 and in 2008, and has then replaced 

with the new Law on Promulgation of Legal Documents (Vietnam) in 2015.  
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- Constitution;  

- Laws and Resolutions of the VNA;
38

 

- Ordinances and Resolutions of the Standing Committee of the VNA;
39

  

- Orders and decisions of the State President;
40

 

- Decrees of the Government; 
41

  

- Decisions of the Prime Minister; 

- Resolutions of the Justices‟ Council of the Supreme People‟s Court and 

circulars of the Chief Justice of the Supreme People‟s Court; 

- Circulars of the President of the Supreme People‟s Procuracy; Circulars 

of Ministers or Heads of Ministerial Equivalent Agencies; Joint Resolutions 

of the Standing Committee  or the Government and the central offices of 

socio-political organisations; Joint circulars of the Chief Justice of the 

Supreme People‟s Court and the President of the Supreme People‟s 

Procuracy; those of Ministers or Heads of Ministerial Equivalent Agencies 

and the Chief Justice of the Supreme People‟s Court, the President of the 

Supreme People‟s Procuracy; those of Ministers or Heads of Ministerial 

Equivalent Agencies; Decisions of the State Auditor General; 

- Decisions of the People‟s Committees at provincial level;  

                                                
38 Under art. 69 of the Vietnamese Constitution 2013, the National Assembly is the highest 

representative organ of the people and the highest organ of State power of the Socialist Republic 

of Vietnam. The National Assembly exercises constitutional and legislative powers, decides 

significant national affairs, and exercise supreme control over all activities of the State. Chairman 

of the National Assembly is nominated by the Communist Party of Vietnam‟s Central Committee 
while almost deputies to the National Assembly sustainably maintain their memberships to the 

Communist Party of Vietnam (approximately 90% of the 14th National Assembly for the 2016-

2021 term are members of the CPV) and observations to the directives of the Party. Thus, the 

National Assembly of Vietnam does not seem to be independent from the Communist Party of 

Vietnam when making strategic decisions on the country development.  

39 The National Assembly‟s Standing Committee is its permanent of National Assembly. The 

National Assembly‟s Standing Committee is composed of the Chairman of the National 

Assembly, the Vice-Chairmen of the National Assembly, and the members. (Art. 73 of the 

Vietnamese Constitution 2013).  

40 The State President is the Head of State and represents the Socialist Republic of Vietnam 

internally and externally. (Art. 86 of the Vietnamese Constitution 2013). 

41 The Government is the executive organ of the National Assembly, exercises the executive 

power, and is the highest organ of State administration of the Socialist Republic of Vietnam. 

(Art. 94 of the Vietnamese Constitution 2013). 
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- Legal normative documents issued by the local authorities at the 

specialized economic-administrative levels;  

- Resolutions of the People‟s Councils in districts, provincial towns, 

provincial cities and towns under central-level cities (which are often referred 

to as administrative units at provincial level);  

- Decisions of the People‟s Committees at district level;  

- Resolutions of the People‟s Councils in communes, wards, and towns 

(which are often referred to as administrative units at commune level); 

- Decisions of the People‟s Committees at commune level. 

The Standing Committee of the VNA reported the number of laws and 

ordinances adopted during thirty years of the Đổi Mới (1986-2016) was almost 

eight times the number of those issued in the forty-one years before this national 

reform program. There were 63 laws and ordinances promulgated from 2 

September 1945 to 30 February 1986, while 483 laws and ordinances were 

adopted from 1 January 1987 to 30 December 2013.
42

 Additionally, the 

Government, with the power of law execution, issued hundreds of decrees to 

guide the implementation of laws and ordinances and to regulate other issues 

„within the competence of the VNA or the Standing Committee of the VNA but 

has yet to issue law or an ordinance to meet requirements of state 

management.‟
43 

This increase of legal normative documents has contributed to the re-shaping of 

the features of the legal system in Vietnam and demonstrates both complex and 

sharp changes.
44

 The disclosure rules were further embedded into a number of 

legal documents at almost all levels of adopting agencies and in a range of areas 

that directly influence the daily lives of Vietnamese citizens, such as health 

care,
45

 environmental management,
46

 land management,
47

 housing 

                                                
42  Minh, above n 27. 

43  The Law on Law 2015 (Vietnam), art. 19.  

44 Carol V Rose, 'The" New" Law and Development Movement in the Post-Cold War Era: A 

Vietnam Case Study' (1998)  Law and Society Review 93. 

45  Law on Health Insurance 2008 (Vietnam) (Articles 36, 38, 41, 43); Circular No.10/2009/TT-

BYT dated 14/8/2009 issued by Ministry of Health to guide the registration for initial medical 

practices and the transfer for medical treatment covered by health insurance (Article 9;  Anti-
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management,
48

 construction,
49

 food safety and hygiene,
50

 the press,
51

 the 

promulgation of legal normative documents,
52

 and finance
53

. The most relevant 

                                                                                                                               
Corruption Law No.55/2005/QH11 2005 (Vietnam), amended and supplemented in 2007 (Article 

24); Law on Prevention of Infectious Diseases 2007(Vietnam) (Articles 10, 11, 12, 38); Law on 

Pharmacy 2005 (Articles 28, 36, 37, 48, 51, 54). 

46 See Articles 23, 63, 93, 103, 104, 115, Law on Environmental Protection 2005(Vietnam); Art. 

14, Decree No. 80/2006/NĐ-CP dated 9/8/2006 promulgated by the Government to guide the 

details and implementation of several regulations of Law on Environmental Protection(Vietnam) 

(amended and supplemented by Decree No. 21/2008/NĐ-CP dated 28/02/2008); Articles 3 and 8, 

Decree No.113/2010/NĐ-CP dated 03/12/2010 providing regulations on identification of 

environmental damages; Decree No.102/2008/NĐ-CP dated 15/9/2008 issued by the government 

on collection, management, exploitation and use of data on environmental resources; Circular 

No.07/2009/TT-BTNMT dated 10/7/2009 issued by Ministry of Natural Resources and 

Environment providing in detailed several regulations of Decree No.102/2008/ NĐ-CP dated 

15/9/2008 issued by the government on collection, management, exploitation and use of data on 

environmental resources (amended and supplemented by Circular No.01/2011/TT-BTNMT dated 
21/01/2011); Articles 20, 32, 33, 44, Law on Protection and Development of Forestry 

2004(Vietnam) ; Articles 20 and 21 Decree No. 99/2010/ NĐ-CP dated 24 /9/2010 issued by the 

government on policy of payment for forest environmental services; Articles 11, 40, 44, 57 Law 

on Biodiversity 2008; Articles 6, 17, 18, 20 Decree No.65/2010/NĐ-CP dated issued by the 

Government 11/6/2010 providing in detailed and guiding the implementation of several 

regulations of Law on Biodiversity(Vietnam); Articles 43, 45 Law on Water Resource 

1998(Vietnam) (replaced with the Law on Water Resource 2012(Vietnam)); Articles 14, 15 

Decree No. 149/2004/NĐ-CP dated 27/7/2004, which provides for the licensing of exploration, 

exploitation and use of water resource, waste water discharge into water (amended and 

supplemented by Decree No. 38/2011/NĐ-CP dated 26/5/2011). 

47 Articles 21, 28, 29, 39, 56, 97, 133, 137 Law on Land 2003(Vietnam) (amended and 
supplemented in 2009); Articles 14, 15, 16 Decree No.198/2004/NĐ-CP dated 03/12/2004 issued 

by the government on collection of land use fees (amended and supplemented by Decree 

No. 44/2008/NĐ-CP dated 9/4/2008, Decree No. 120/2010/NĐ-CP dated 30/12/2010 issued by 

the Government; Article 21 Law on Anti-corruption 2005 (amended and supplemented in 2007, 

2012. 

48 Articles 6, 31, 36, 44, 50, 88, 139 Law on Housing 2005(Vietnam) (amended and supplemented 

in 2009); Articles 14, 15, 16, 34, 76, 80 Decree No. 71/2010/NĐ-CP dated 23/6/2010 issued by 

the government providing in detailed and guiding the implementation of Law on Housing; 

Articles 8, 9, 10 Circular No. 20/2010/TT-BXD dated 27/10/2010 promulgated by the Ministry of 

Construction guiding the pilot to identify and announce indicators of real estate market; Article 22 

Law on Anti-corruption 2005(Vietnam) (amended and supplemented in 2007, 2012). 

49 Articles 32, 33, 41, 42, 67, 70, 96, 104 Law on Construction 2003(Vietnam) (amended and 
supplemented in 2009); Articles 13, 16, 19, 31, 33 Decree No.112/2009/NĐ-CP dated 14/12/2009 

issued by the government on management of costs for civil works; Articles 20, 28 Decree 

No.39/2010/NĐ-CP dated 7/4/2010 issued by the government on management of space for urban 

underground construction. 

50 Articles 58, 59, 60, 61 Law on Food Safety 2010(Vietnam); Articles 13, 16, 21, 22, 23 Circular 

No. 25/2010/TT-BNNPTNT dated 8/4/2010 issued by the Ministry of Rural Development and 

Agriculture guiding the examinations of hygiene and food safety against originated from animals 

imported (amended and supplemented by Circular No. 51/2010/TT-BNNPTNN dated 8/9/2010); 

Articles 9 and 10 Circular No.47/2010/TT-BCT dated 31/12/2010 issued by the Ministry of 

Industry and Trade providing the examinations for quality control, food hygiene and safety 

against food products processed under management of the Ministry of Industry and Trade; 
Articles 17, 19 Circular No. 05/2010/TT-BNNPTNT dated 22/01/2010 by the Ministry of Rural 

Development and Agriculture, guiding the inspection and supervision of food hygiene and safety 

of agricultural products prior to the markets. 
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synthesis indicates approximately 50 laws and ordinances were enacted by the 

VNA that set the responsibilities of respective state agencies for public 

disclosure of state-held information (see details in Appendix 1). I argue that the 

two goals of economic development and maintaining political stability were the 

fundamental drivers for increasing FOI Rules in the post-Đổi Mới in Vietnam. 

The following analysis shows how these goals led to the change in 

administrative culture from secrecy to publicity. 

Part II: Drivers for the Development of FOI Legislation 

The motivation of the Đổi Mới derived from the demand for economic reform, 

the fact that the Party-State unavoidably faced political challenges related to the 

CPV‟s legitimacy and the need to take action in response to the questions raised 

on alternative ideologies for democracy, government transparency and 

accountability.
54

 The “political and social stability” that essentially maintained 

the legitimacy of the ruling communist party had always been taken as a 

prerequisite for development.
55

 The development over 30 years showed that all 

policies which benefited economic development and attracted foreign capital into 

                                                                                                                               
51 Articles 4, 5, 7, 8 Law on the press 1989 (Vietnam) (amended and supplemented in 1999); 
Articles 11, 20 Law on Publication 2004 (Vietnam) (amended and supplemented in 2008, and 

then replaced with Law on Publication 2012 (Vietnam) since 01/7/2013).  

52 Articles 4, 26, 33, 35, 48, 51, 58, 61, 62, 69, 70, 71, 72, 73, , 74, 78, 84 Law on Promulgation 

of Legal Documents 2008(Vietnam); Articles 3, 6, 8, 14, 16, 18, 31, 39, 41, 42, 51, 64, 65 Decree 

No. 24/2009/NĐ-CP dated 5/3/2009 issued by the government providing details and measures to 

implement Law on Promulgation of Legal Documents; Decree No.100/2010/NĐ-CP dated 

28/9/2010 issued by the government on Gazette; Decree No. 40/2010/NĐ-CP dated 12/4/2010 

issued by the government on examining and handling legal normative documents (Articles 8, 11, 

31). 

53 Article 13 Law on State Budget 2002(Vietnam); Articles 5, 8, 9, 10, 11, 12, 14, 15, 16 Decision 

No.192/2004/QĐ-TTg dated 16/11/2004 of the Prime Minister, promulgating the Financial 

Publicity Regulation applicable to various state budget levels, budget-estimating units, state 
budget-funded organisations, capital construction investment projects financed with state budget 

capital, state enterprises, funds originating from the state budget and funds originating from 

people‟s contributions; Law on Accounting 2003(Vietnam); Articles 58 and 59 Law on State Audit 

2005(Vietnam); Decision No. 09/2007/QĐ-KTNN dated 31/10/2007 of General State Auditor, 

issuing the Regulation on announcement and provision of State Auditor‟s information to the 

press; Article 8 Law on Tax Management 2006(Vietnam); Articles 3, 5, 6, 7 Ordinance on 

exercise of democracy in communes, wards and townships 2007. 

54 See Abuza, above n 3; Carlyle A Thayer, 'Political legitimacy in Vietnam: Challenge and 

response' (2010) 38(3) Politics & Policy 423; Bui Hai Thiem, 'Pluralism Unleashed' (2014) 9(4) 

Journal of Vietnamese Studies 1. 

55  Nguyễn Duy Quý, „Renovation – achievements and lesson learnt (Công cuộc Đổi Mới – 
những thành tựu và bài học kinh nghiệm)' (2013)  the CPV  <http://dangcongsan.vn/tu-lieu-van-

kien/tu-lieu-ve-dang/sach-ve-cong-tac-dang/books-310520153565356/index-

51052015351515676.html>.   
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the domestic economy could be made to operate successfully in Vietnam, as long 

as such strategies did not harm the CPV‟s political stability. Economic 

development and political stability have been concurrently prioritised as the two 

fundamental goals of the Đổi Mới and in particular have become the drivers of 

the development of FOI Rules in Vietnam before the emergence of human rights 

dynamics.
56

 

1. Economic Development 

1.1. Requirement of International Economic Integration  

The Đổi Mới involved a process of linking domestic industries to regional and 

global economies through national attempts to liberalise and open up the 

economy in various forms at all levels. The efforts to accelerate economic 

integration through diverse channels of bilateral, regional, interregional and 

global cooperation functioned as one significant factor in transplanting concepts 

of government transparency into Vietnam.  

Negotiations between Vietnam and the United States of America for a bilateral 

trade agreement (BTA) in 2001 referred to the concept of transparency for the 

first time in Vietnam.
57

 Transparency was again discussed at the time that 

Vietnam was negotiating to adopt the requirements of the World Trade 

Organisation (WTO) in order to join this international financial institution in 

2007. During negotiations, Vietnam was subject to a number of concerns and 

questions raised by other WTO member states relating to government 

transparency. For example, the most frequently asked question was whether the 

laws, regulations, decrees, judicial decisions and administrative rulings 

pertaining to or affecting international trade and investments were available to be 

published.
58

  

To meet the WTO‟s requirements, Vietnam amended the law on the 

promulgation of legal normative documents to “fully implement Article X of the 

                                                
56 Human rights foundation for disclosure laws only appear during the process of drafting the 

LATI 2016. See details in chapter 6 of this thesis. 

57   Agreement between the United States of America and the Socialist Republic of Vietnam on 
Trade Relations, opened for signature 13/07/2000,  (entered into force 13/07/2000),art. 5 

58 World Trade Organization, Report of the Working Party on the Accession of Vietnam, 

WT/ACC/VNM/48: 27 October, 2006, para. 509.  
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GATT 1994, Article III of the GATS and the other WTO transparency 

requirements, including those requiring notification, prior comment, and 

publication”.
59

 The amended law provided for publication of all of the legal 

normative drafts and legal documents, except the ones in relation to state 

secrets.
60

 It is obvious that the efforts aimed at joining the WTO gave a “boost” 

to the development of FOI legislation, leading to the optimism that transparency 

was “a solution to all problems” relating to both economic and social issues in 

Vietnam.
61

 Accessing information held by the government as an instrument for 

integration into the international economy has opened up economic information 

to the public, particularly in regard to issues of public finance and markets for 

essential goods, whose prices were under State control, such as petrol and 

electricity.
62

  

1.2. Needs of Foreign Capital   

After many years when the economy remained dominated by small-scale 

production and low labour productivity, the Đổi Mới was launched in 1986 to 

combine economic planning with free-market incentives and to encourage the 

establishment of private businesses in the production of consumer goods and to 

attract foreign investment, including foreign-owned enterprises. Capital from 

foreign investors, loans, and official development assistance (ODA) became 

crucial to the development of Vietnam.  

To obtain these, Vietnam accepted the demands made by international donors 

and foreign investors, including conditions with respect to enhancing 

government transparency. Attempts to attract   foreign capital led to an increase 

of FOI Rules in public sectors such as procurement, finance, and economic 

                                                
59 World Trade Organization, Report of the Working Party on the Accession of Vietnam, 

WT/ACC/VNM/48: 27 October, 2006, para: 518. 

60 Art. 84 of the Law on the Promulgation of Legal Documents 2008 (Vietnam). Publication and 

announcement of legal documents: “Full texts of legal documents shall be posted on the website 

of the promulgating agency no later than two days since the date of their promulgation or 

signatures, and shall be announced on the mass media, except those legal documents having 

contents classified as State secrets.” 

61 Interviewed with Mr. Nguyễn Huy Hoàng, Minister of Commercial and Trade in Hồng Thoan, 

„Vào WTO, cái được lớn nhất là minh bạch hóa” ["WTO accession, the greatest is transparency' 

(2008)  VnEconomy, <http://vneconomy.vn/giao-thuong/vao-wto-cai-duoc-lon-nhat-la-minh-
bach-hoa-62545.htm>. 

62 The Ministry of Industry and Trade has set up a website on prices of petrol at: 

<http://minhbach.moit.gov.vn/>. 
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administration. The World Bank (WB) was one strategic donor to development 

projects in Vietnam. In the negotiations between the WB and Vietnam on 

funding ODA projects, the bank put pressure on Vietnam to improve the right of 

ATI  as a condition of loans and credits.
63

  

The increasing procurement transparency in Vietnam during recent years is one 

of the examples illustrating the WB‟s influence on the changes to Vietnam‟s 

policies in regard to public disclosure. As an example, the Law on Tendering 

2005 has been adopted under strong influence from the WB‟s policy on public 

procurement and contains the provision that all bidding information must be 

published.
64

 All information on public tenders is published on the government‟s 

website.
65

 The WB‟s policy on enhancing government openness also affects 

fiscal transparency in Vietnam. The WB and other international organisations 

have recognised the increased legal provisions on public disclosure of state 

budgets and relevant disbursement. The data on revenues and expenditures - 

including those made by the organs of the CPV- can be found in the financial 

disclosure portal at the Ministry of Finance website.
66

 

1. 3. Needs of the “Socialist law-based-state” Model 

After the Đổi Mới, Vietnam‟s Constitution recognised that „the Socialist 

Republic of Vietnam is a law-based-state of the people, by the people, and for 

the people‟.
67

 The theory of the rule of law in Vietnam benefits the CPV because 

this doctrine requires society to obey the laws, which are enacted pursuant to the 

party‟s direction and control.
68

 “Socialist” rule of law is a motivation to increase 

                                                
63 Nguyen Xuan Phuc, Official letter no. 3537/VPCP-QHQT- Report on technical results of the 

PRSC 9 [Báo cáo kết quả thảo luận kỹ thuật Chương trình PRSC 9] (Goverment Office 2010). 

64 Clause 1 of Article 5 of Bidding Law 2005 (Vietnam): “The following information on 

tendering must be published in the Tendering Newsletter and on the tendering website of the 

State administrative body for tendering: Bidding plans; Notices of invitation for pre-qualification 

and pre-qualification results; Notices of invitation for bids, for open bidding; Lists of contractors 

invited to participate in biddings; Contractor-selecting results; Information on the handling of 

violations of bidding law; Current legal documents on bidding; Other relevant information.” 

65 <http://thongtindauthau.com.vn>. 

66 Ministry of Finance portal on fiscal transparency, 

<http://www.mof.gov.vn/portal/page/portal/mof_vn/1351583/2126549>. 

67 Constitution of the Socialist Republic of Vietnam 1992,art.2. 

68 Sidel, above n 3. 
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access to government information because this rule requires the publicity and 

dissemination of laws and regulations that are issued by a state.
69

  

The progressive development of Vietnam‟s national law database, facilitated by 

the theory and achievements of ICT, records all Vietnamese laws and publishes 

and disseminates them. The  Ministry of Justice (MoJ) currently each operate an 

electronic national regulations database, particularly the public web named The 

National Database of Legal Documents (Cơ sở dữ liệu pháp luật quốc gia),
70

 

which maintains updated legal normative documents. Besides this, the private 

sector is allowed to use law data for business purposes. Several companies have 

set up their own law databases, and some do business by providing English 

versions of legal documents, such as the website named Vietnamese Laws (Luật 

Việt Nam).
71

 Socialist law-based-state ideal serves the political objectives of the 

CPV by using FOI Rules as a channel to communicate policies to help govern 

the country.   

 1.4. Public Administration Reform: Modernisation of the Administrative 

Apparatus   

In the 1990s, the Public Administration Reform (PAR) program was built upon 

the basis of early research, significant support and the experience of Western 

specialists – especially from the United States.
72

 The Prime Minister approved 

the first PAR Program, named the “Overall State Administrative Reform 

Program for the period 2001–2010”, on 17 September 2001.
73

 Then the PAR 

program for 2010–20, which was developed through United Nations 

Development Programme (UNDP) experts‟ consultation, focused on enhancing 

                                                
69  Helen Darbishire, 'Proactive Transparency: The future of the right to information' (2010)  A 

Review of Standards, Challenges, and Opportunities. Communication for Governance and 

Accountability Program. World Bank, Washington DC,9. 

70 Cơ sở dữ liệu pháp luật quốc gia [National legal database],  <http://vbpl.vn/Pages/portal.aspx>. 

71  Luật Việt Nam [Vietnam‟s Law] <http://www.luatvietnam.vn>. 

72  John Gillespie, 'The political-legal culture of anti-corruption reforms in Vietnam' (2002)  

Corruption in Asia: Rethinking the governance paradigm 167-200,167; Martin Painter, 'Public 
Administration Reform in Vietnam: foreign transplants or local hybrids?' (2005)  Asian Socialism 

and Legal Change 267. 

73  Decision No.136/2001/QĐ-TTg (Prime Minister 2001). 

http://vbpl.vn/Pages/portal.aspx
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the transparency of the bureaucracy.
74

 The PAR program has reflected the desire 

to reform the civil service by „thoroughly implementing the principle of 

openness of public activities, particularly in direct relation with citizens and in 

the fields of finance and budget management‟, as well as by „implementing the 

Regulations of democracy on the grassroots level, the mode of providing citizens 

with information regarding the guidelines and policies of the State and local 

authorities‟.
75

  

Besides PAR, the administrative reform project called Project 30 impacted 

significantly on the ability of citizens to access information about administrative 

procedures. Project 30 requires all government agencies to publicise all 

administrative procedures, forms, administrative declaration forms, requirements 

or conditions for the implementation of the national administrative procedures 

database,  so that any citizen can search for and access this information.
76

 The 

public bodies published 1559 administrative procedures as a result of this 

administrative reform. The locals publicized 5066 administrative procedures and 

100 per cent of the administrative procedures of the four administration levels 

were to be publicised by 2015.
77

 

The administrative reforms in state governance have remarkably increased the 

transparency in the operation of state agencies.
78

 Information is more public in 

key areas such as public finance or business management. With the 

modernisation and application of information technology in management, people 

have easier access to state-owned information. However, the increase in the 

                                                
74 One of the specialists providing consultations to Vietnam‟s administrative reform was Acuña-

Alfaro, who comes from Costa Rica and has obtained degrees from Oxford University. Working 
for UNDP Viet Nam from October 2007 to 2014, Alfaro produced valuable consultations and 

articles on administrative reforms and anti-corruption in Vietnam. He was one of the experts who 

recommended the effort to measure governance and public administration performance from 

citizens” experiences, using a measure called the “Viet Nam Provincial Governance and Public 

Administration Performance Index (PAPI)”. 

75  Decision No. 36/2001/QĐ-TTg (Prime Minister 2001). 

76 Cơ sở dữ liệu quốc gia về Thủ tục hành chính [National database on administrative 

procedures], <http://csdl.thutuchanhchinh.vn>. 

77 Minh Châm, „Năm 2015: Công khai 100% thủ tục hành chính tại 4 cấp chính quyền (2015: 

100% Public disclosure of administrative procedures at four authority levels)' (2014)  The Voice 

of Vietnam  <http://vov.vn/chinh-tri/nam-2015-cong-khai-100-thu-tuc-hanh-chinh-tai-4-cap-
chinh-quyen-362662.vov>. 

78 Stéphanie Balme and Mark Sidel, Vietnam's new order: international perspectives on the State 

and reform in Vietnam (Springer, 2016),241. 

http://csdl.thutuchanhchinh.vn/
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amount of publicly available information is not consistent with the increased 

right to access information for citizens. Before the adaptation of LATI 2016, 

people could not make a request for information held by state agencies in almost 

all areas. 

The dilemma of FOI lies in the contradictions of the benefits of PAR. On the one 

hand, PAR promotes undeniable benefits such as enhancing the effectiveness of 

public governance. On the other hand, the reforms affect a group of party 

members and officials who may use non-transparency in their management to 

benefit them.
79

 Corruption, therefore, has become one of the greatest obstacles to 

public administration and transparency. 

2. Political Stability 

2.1. FOI Rules as a Tool for Anti-Corruption  

Corruption detracts from good governance and development.
80

 The impression 

of international observers
81

 of corruption in Vietnam was challenging the 

hegemonic rule of the CPV
82

 and reducing economic growth.
83

 Foreign donors 

often put pressure on the government to promote anti-corruption. Vietnam has 

received the attention and support of international donors regarding many 

aspects of the law on anti-corruption. Technical assistance projects funded by 

UNDP (initially in the late 1980s and early 1990s), and recently by the 

governments of Britain, Denmark, the Netherlands, and Sweden have tried to 

                                                
79 Martin Painter, 'Public administration reform in Vietnam: problems and prospects' (2003) 

23(3) Public Administration and Development 259, 262. 

80 Cheryl W Gray and Daniel Kaufmann, 'Corruption and development' (1998) 35(1) Finance and 

development 7. 

81 For example, according to the International Transparency, Vietnam achieved 31 out of 100 

points in 2015 and ranked at 112 of 168 countries and territories assessed. One thing worth 

noting is that Vietnam‟s CPI remained unchanged in four consecutive years (2012–15) and 

corruption in the public sector remains a serious problem. 

82 Carlyle A Thayer, 'Vietnam and the challenge of political civil society' (2009) 31(1) 
Contemporary Southeast Asia: A Journal of International and Strategic Affairs 1, 2.  

83 Nguyen Thu Thuy and Mathijs A Van Dijk, 'Corruption, growth, and governance: private vs. 

state-owned firms in Vietnam' (2016) 36(11) Journal of Banking & Finance 2935. 
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transplant the anti-corruption policies of Western liberal democracies to the 

Vietnamese legal system as part of public administration reforms.
84

  

Disclosure rules under anti-corruption legislation were regarded as one of the 

priority solutions to prevent corruption, and appeared to receive   support from 

Vietnamese political elites.
85

 In an interview with the media when the law on 

anti-corruption was promulgated in 2005, Deputy General of Government 

Inspectors Mai Quốc Bình said that public disclosure was a breakthrough 

because the lack of transparency was one of the causes of corruption.
86

 Starting 

from this point, the Law on Anti-corruption in 2005, the operation of State 

agencies was to be based on the principle of „publicity and transparency‟.
87

 

However, the anti-corruption legislation in Vietnam is rhetorical, focusing 

primarily on raising awareness of anti-corruption and providing for anti-

corruption measures rather than establishing effective legal enforcement 

mechanisms to fight corruption. Anti-corruption legislation is like a “tiger 

without teeth”, which is lack of political will to be enforced in practice.
88

   

2.2. Grassroots Democracy Model  

While the CPV‟s ideology focuses on democratic centralism (tập trung dân 

chủ)
89

 at the national level, one of the policies at the local level prioritises 

grassroots democracy. While democratic centralism requires party members to 

obey the resolutions of the CPV, “grassroots democracy” allows people to 

participate in discussions and in self-determination at the local community level. 

                                                
84 Gillespie, 'The political-legal culture of anti-corruption reforms in Vietnam', above n 72, 167–

200. 

85 Tân Sơn, „Chiêu trò chống núp bóng quyền tiếp cận thông tin của công dân [Abusing the right 
of access to information for anti-state interests].  ' (2015)  Báo Công an nhân dân [People‟s 

Police Newspapers]  < http://cand.com.vn/Su-kien-Binh-luan-thoi-su/Chieu-tro-chong-pha-nup-

bong-quyen-tiep-can-thong-tin-cua-cong-dan-275344/>. 

86  Viet Newspapers, „Fighting against corruption: Publicity and transparency is a key solution 

(Chống tham nhũng: Công khai, minh bạch là khâu đột phá)' (2005)    <http://vietbao.vn/Xa-

hoi/Chong-tham-nhung-Cong-khai-minh-bach-la-khau-dot-pha/70035742/157/>. 

87 The first clause of Chapter II, Law on Anti-corruption (Vietnam), titled “Corruption 

Prevention”, refers to the publicity and transparency in activities of public authorities.   

88 Robert Gregory, 'Combating corruption in Vietnam: a commentary' (2016) 5(2) Asian 

Education and Development Studies 227. 

89 Democratic centralism is the rule of the CPV that every member of the party [should] have a 
right to express opinion and participate to decision-making process but it should not be 

contracted with the centralism leader and Resolution of CPV. See Gillespie, 'Changing concepts 

of socialist law in Vietnam', above n 10. 



97 

 

The famous slogan of grassroots democracy is “people know, people discuss, 

people act, and people inspect” (dân biết, dân bàn, dân làm, dân kiểm tra), 

which enhances the role of the people in participating in management at the basic 

community level.
90

  

Grassroots democracy is a significant model in socialist countries according to 

Marxist-Leninist doctrine, which allows the development of direct democratic 

forms within executive agencies at the most fundamental grassroots level. One of 

the principles of grassroots democracy is „to ensure the people‟s rights to know, 

to contribute opinions, to decide, to exercise and to supervise the exercise of 

democracy at the communal level‟.
91

 The commune level is the lowest of the 

four administrative management levels in Vietnam, which are the central level, 

the provincial level, the district level, and the commune level. Grassroots 

democratic regulations contain provisions about the commune‟s responsibilities 

for publicly disclosing information held by commune authorities but directly 

relevant to the people‟s lives.  

Much Vietnamese literature argues that the CPV supported grassroots democracy 

because it was necessary for economic development and for fighting 

corruption.
92

 However, beyond these, grassroots democracy can be a useful tool 

for maintaining the leadership of the CPV.
93

 It assists the central government 

both to control the activities undertaken by the local authorities and to create the 

people‟s belief that a democratic policy is governing the nation. The grassroots 

democracy model is a driver of the development of FOI Rules, with a number of 

clauses outlining the responsibilities of state institutions at the lowest levels in 

terms of disclosing their activities to the people.  

                                                
90 Nguyễn Quốc Sửu, „Phát huy dân chủ xã hội chủ nghĩa ở Việt Nam theo tinh thần Nghị quyết 

Đại hội XII của Đảng (Promote socialist democracy in Vietnam in the spirit of the Resolution of 

the 12th Party Congress) ' (2016) Tạp chí Cộng sản (Communist Review)  

<http://www.tapchicongsan.org.vn/Home/xay-dung-dang/2016/41684/Phat-huy-dan-chu-xa-hoi-

chu-nghia-o-Viet-Nam-theo.aspx>. 

91 Ordinance on Exercise of Democracy in Communes, Wards and Townships 2007 (Vietnam), 

Article 2(2). 

92 Minh Nhut Duong, Grassroots democracy in Vietnamese communes (Centre for Democratic 
Institutions, Research School of Social Sciences, Australian National University, 2004) 

93 Hai Hong Nguyen, 'Grassroots Democracy and Inequality Reduction in Rural Vietnam: The 

Case of Thái Bình in 1997 and Now' (2014) 22(1) Asian Journal of Political Science 71.  
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Part III: The Nature of FOI Rules   

Because the State agencies take over decision-making processes on what 

information is provided to the public, I argue that the FOI Rules do not satisfy 

the principle of maximum disclosure and the rights-based standards of ATI. The 

presumption of non-disclosure of state-held information and the broad 

exemptions regulated under the state secrecy legislation are evidence of to this.   

1. Proactive Disclosure under State Control 

FOI Rules have included a range of legal provisions for compulsory proactive 

disclosures. The Ordinance on the Exercise of Democracy in Communes, Wards, 

and Townships 2007 provides for 11 areas in relation to which the authorities are 

responsible for publicly disclosing the state-held information at grassroots 

levels.
94

 The Law on Anti-corruption 2005 stipulates 18 areas in which the 

respective State bodies must publicise information, namely procurement of 

public properties and capital construction; management of construction 

investment projects, state finance and state budget; mobilisation and use of 

                                                
94 Article 5. Contents to be publicised: 

1. Plans for socio-economic development; schemes on economic restructuring and 

annual budget estimates and settlement of the communal level. 

2. Investment projects and works and the priority order, implementation schedules, 

schemes on compensation and support for ground clearance and resettlement related to 
projects and works in communal-level localities, detailed land use plans, and adjustment 

schemes and planning on population quarters in communal-level localities. 

3. Tasks and powers of communal-level officials and public servants, who directly 

handle the people's affairs. 

4. The management and use of assorted funds, investments, financial aids under 

programs or projects for communal level; contributions mobilized from people. 

5. Undertakings and plans on borrowing capital for people to develop production, 

eliminate hunger and reduce poverty; modes and results of considering and selecting 

poor households entitled to loans for production development, social relief, construction 

of charity houses, grant of medical insurance cards. 

6. Schemes on establishment, merger, division of administrative units, and adjustment 

of administrative boundaries directly related to the communal level. 
7. Results of inspecting, examining and settling negative and corruption cases of 

communal officials or public servants, village officials, street population group officials; 

results of votes of confidence on Chairmen and Vice Chairmen of People's Councils, 

presidents and vice presidents of People's Committees of the communal level. 

8. Contents and results of acceptance of people's opinions on matters falling under the 

deciding competence of the communal-level, which have been put up by communal 

level administrations for people's comments as provided for in Article 19 of this 

Ordinance. 

9. Payers and collection levels of assorted charges and fees as well as other financial 

obligations directly collected by communal-level administrations. 

10. Legal provisions on administrative procedures for the settlement of matters related 
to people, which are carried out directly by communal-level administrations. 

11. Other contents prescribed bylaw, requested by competent state bodies or considered 

necessary by communal-level administrations. 
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contributions of people; management and use of financial support and aids; 

management of state enterprises; equalization of state enterprises; management 

and use of land; management and use of dwelling houses; the educational 

domain; the health domain; the scientific and technological domain; the physical 

training and sports domain; activities of inspection; settlement of complaints; 

denunciations and state audit; activities of handling affairs of agencies, 

organisations, units or individuals; and, the justice domain.
95

 Under the Law on 

Information Technology 2006, the website of a state agency shall have 

information concerning Organisational structure, functions, tasks and powers of 

that agency.
96

   

There is also a considerable body of the laws containing stipulations on the 

obligations of specified State agencies to proactive disclose state-held 

information (see Appendix 1).  For example, the Law on Land 2003 regulates the 

principles for making master plans of land use, which emphasise the legal 

requirements on democracy and publicity.
97

 The Law on Forest Protection and 

Development 2004 provides for the obligations of competent agencies to 

publicise the master plans and projects to protect and develop forest. The Law on 

State Budget 2002 stipulates the responsibilities of multiple levels of 

administrative authorities to disclose their budgets and disbursements publicly.
98

 

The Law on Environment Protection requires the publication of information 

concerning environmental information and data, including the lists and 

information on discharge sources, wastes harmful to human health and 

environment.
99

 Nevertheless, having a large number of legal normative 

documents, which are sometimes inconsistent and/or overlapping, challenges the 

efficiency of public disclosures undertaken by the government officials whose 

                                                
95 Art. 13. 

96 Art. 28. 

97 Art. 21(7).   

98 After the Law on State Budget 2002 came into effect, the Prime Minister promulgated Decision 

No. 192/2004/QD-TTg to regulate the financial publicity at all budget levels, the organisations 
supported by the state budget, the civil work projects funded by the state budget, the state-owned 

enterprises, funds from the state budget and funds from people‟s contributions. 

99 Law No. 52/2005/QH11 on Environmental Protection 2005 (Vietnam). 
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knowledge and capacity must ideally be sufficient to provide this type of public 

services and fulfil the state obligations in this area.
100

    

The most popular method for providing state-held information stipulated by 

almost all legislation involving the FOI Rules is proactive public disclosure. The 

forms of proactive publicity vary according to specific legal provisions. Article 

12(1), the Law on Anti-corruption 2005 (amended and supplemented in 2007 and 

2012) stipulates that most of the forms commonly used for proactive public 

disclosure, comprised of announcements at meetings of agencies, organisations 

and units; posting up at working offices of agencies, organisations, units; written 

notification to concerned agencies, organisations, units or individuals; 

distribution of publications; and, notifications in the mass media and uploading 

to websites. Similarly, the Law on Thrift Practice and Waste Combat 2013 

includes provisions on the state agencies‟ obligations in regard to proactive 

publicity, such as „a) Distribution of publications; b)/ Announcement on the 

mass media, electronic media; and, c Announcement at annual meetings; posting 

at working offices and sending documents to relevant agencies and 

organisations.‟
101

  

For the authorities at grassroots levels, proactive public disclosure must be made 

using the forms mandated by Section 1, Article 6, the Ordinance on Exercise of 

Democracy in Communes, Wards and Townships (2007), including „a/ Posting 

up at offices of People‟s Councils and People‟s Committees of the communal 

level; b/ Publicising them on communal-level public-address systems; and, c/ 

Publicising them through village chiefs, street population group leaders for 

notification to people.‟
102

  

Besides these methods, other forms of proactive disclosure are used to convey 

information to the public through posting up in the Gazettes; counselling; 

providing legal aid and public campaigns; and, undertaking collective activities, 

including the ones by the government offices for purposes of citizen receptions 

                                                
100  World Bank Regional Governance Hub East Asia and Pacific, „Disclosure Rules in the EAP 

Region: A Critical Halfway to Freedom of Information' (2013)    

<http://siteresources.worldbank.org/EASTASIAPACIFICEXT/Images/226299-
1251872399239/EAPDisclosureRulesinEAP_FINAL2.pdf>,5. 

101 Law on Thrift Practice and Waste Combat 2013 (Vietnam), art.6(2). 

102 Ordinance on Exercise of Democracy in Communes, Wards and Townships 2007 (Vietnam). 



101 

 

and/or settlements of complaints and denunciations. As an example, the Law on 

Promulgation of Legal Documents 2015 provides for obligatory publication of 

all of legal normative documents on the public gazettes.
103

 However, by 

categorising the areas of state-held information permitted to be publicised, state 

agencies are only obliged to disclose information „in-the-list‟.
104

 Information in 

the areas excluded from legalised lists is thus inaccessible. This presumption of 

non-disclosure of state-held information exposes the culture of secrecy that 

remains a dominant characteristic of the Vietnamese public administration.  

2. State Secrets Dilemma  

The Vietnamese legislation concerning State secrets (Vietnamese: bí mật nhà 

nước), particularly the overarching principle of protecting state secrets, has had a 

significant impact on the implementation of FOI Rules. The scope of information 

defined in the state secrets legislation is extensive. The Ordinance on State 

Secrets Protection 2000 classifies the information, of which public disclosures 

are prohibited, into three categories of „strictly confidential‟, „top secret‟ or 

„confidential‟.
105

 The Ordinance gives absolute autonomy to the state agencies to 

make decisions on what is to be made public and what is to be restricted in terms 

of publicity. This means that the ministries and state offices are entitled to 

determine whether public disclosure is undertaken or not for a considerable 

amount of state-held information while these bureaucracies may recklessly 

include a range of their own governing papers into the lists of confidential 

documents. The state-held information listed in categories of state secrets 

therefore tends to increase.
106

 State agencies legally and easily stamp „MẬT‟ 

(Confidential) or „TỐI MẬT‟ (Top Confidential) or „TUYỆT MẬT‟ (Strictly 

Confidential) on any document for which they do not favour any public 

disclosure.  

                                                
103 The Law on Law 2015 (Vietnam), art.12. 

104 James H Anderson et al, 'Vietnam development report 2010: modern institutions' (2009)  

Washington DC-The Worldbank,x.   

105 Ordinance on State Secrets Protection 2000 (Vietnam), art.4. 

106  Quốc An, „Cần luật hóa quy định về tài liệu mật [Essential legislation on documents 
recognised „Confidential'] ' (2014)  Báo pháp luật Thành phố Hồ Chí Minh [Law Newspaper of 

Ho Chi Minh City]  <http://plo.vn/thoi-su/chinh-tri/can-luat-hoa-quy-dinh-ve-tai-lieu-mat-

507823.html>. 
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Several journalists were charged with criminal offenses after accessing the 

information. The case of journalist Lan Anh was one example of this situation.
107

 

Reporter Nguyễn Thị Lan Anh of the well-known Tuổi Trẻ Newspaper was 

prosecuted on charges of „appropriating confidential State documents‟ under 

Article 263 of the Criminal Code Act 1999. The investigation agency of the 

Ministry of Public Security concluded that the reporter had, in her article 

published on 20 May 2004 about a likely inspection of the Vietnam Zuellig 

Pharma Company, which at the time was a dominating force in the imported 

medicine market in Vietnam, quoted from unreleased despatch from the Ministry 

of Health. The despatch was, with a stamp of „Confidential‟, part of a list of state 

secrets in the health sector. It was controversial that the comprehensive 

inspection against Vietnam Zuellig Pharma Company had been announced by 

the Director of the Department of Planning and Finance, Dương Huy Liệu, in his 

statements at a Ministry of Health press conference on 28 April 2004.
108

 

Therefore, the content of the despatch, which was sent by the ministry to the 

government, was no different from the information that some officials of the 

Health Ministry had made public to the press earlier but was still regarded as a 

state secret just because of the Ministry of Health's „MẬT' „Confidential' stamp 

on it. It can be argued that such regulations empower state agencies by giving 

them autonomy over whether or not to make the state-held information public. 

The current State Secrecy Law is one of the key barriers to freedom of 

information. A lack of application of public interest balancing tests in the 

decision-making process for identifying state secrets among state-held 

information results in a huge amount of undisclosed information, simply because 

of the unwillingness of the information-holding state agencies. 

3. A Narrow Space for ATI by Requests  

In addition to approximately fifty laws and ordinances, which contain articles on 

proactive disclosure obligations of respective state agencies, there were a very 

                                                
107 Nga Pham, 'Vietnam tightens media stranglehold', BBC,  < http://news.bbc.co.uk/2/hi/asia-

pacific/4175271.stm >. 

108 Liên Châu, 'Xung quanh việc khởi tố phóng viên Lan Anh (Báo Tuổi Trẻ TP.HCM) [Around 
the prosecution of the reporter Lan Anh (Youth Newspaper of Ho Chi Minh City).]', Thanh nien 

< https://thanhnien.vn/thoi-su/phap-luat/xung-quanh-viec-khoi-to-phong-vien-lan-anh-bao-tuoi-

tre-tphcm-273706.html >. 
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small number of the legal provisions enabling Vietnamese citizens to request 

state bodies to provide information. Synthesising legislation in relation to FOI 

Rules to the end of 2015 indicates that only six types of public authorities are 

obligated to provide state-held information upon the requests of citizens:  

 The head of the agency, the organisation or the unit, where the requester 

is working in, shall have to supply information on activities of such agency, 

organisation or unit (Article 32, Law on Anti-corruption 2005);  

 The president of the People‟s Committee of the commune, ward, district 

or township where the requester is living,  who is required to supply 

information on activities of such People‟s Committee (Article 32, Law on 

Anti-corruption 2005); 

 the inspector(s), who has to provide information on inspection outcomes 

to the individual(s) and the organisation(s) involved in the inspection 

(Article 39(3), Law on Inspection); 

 the building management authorities, who have to provide information on 

master plans of buildings to individuals as requested (Article 43, Law on 

Building 2014); 

 The Management Agency of Urban planning, who has to provide 

information on urban planning to organisation(s) and individual(s) upon 

request. (Article 55, Law on Urban Planning 2009); 

 The business registration body, which has to provide information relating 

to business registration upon request (Article 27, Law on Enterprises 2000). 

Beside the limitation on the State agencies bound to duties of passive disclosure 

of state-held information pursuant to the requests made by the citizens, the FOI 

Rules set out eligible conditions for information requests. First, the requesting 

person must supply the requested objects with reasons for the information 

request.
109

 A good example is the regulations governing the requests for state-

                                                
109 Art. 7(1) Decree No.120/2006/ND-CP on implementation of anti-corruption law:  

Article 7. Rights and obligations of agencies, organizations, units and individuals 

requested to supply information. 

1. Agencies, organisations, units and individuals that are requested to supply 
information have the following rights: a) To be given the reasons for requests of 

information supply; b/)To refuse to supply information classified as state secrets and 

other contents under the Government‟s regulations, information already published on 
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held information concerning the accountability of government agencies. The law 

requires that the issue leading to a request for information on the accountability 

of government agencies must „impact directly on the legal rights and interests‟ of 

the requesting person.
110

 Thus, the request is likely to be denied if it is interpreted 

as indirect involvement in the „legal rights and interests‟ of the requested agency, 

or if the requesting person fails to prove a direct impact on their legal rights and 

interests. Having to explain the reason for the request certainly creates 

embarrassment for the requesting person, particularly when they want to use such 

information to criticise the government. Second, the scope of information 

provided by requests is limited by the regulation on exemptions. Vietnamese 

citizens can only make requests to the six above-mentioned authorities for 

information relevant to the internal performance of relevant state agencies, such 

as „directions and implementation of tasks and public missions within state 

agencies‟ and „directions and managements of the superior administrative 

agencies upon the inferior administrative agencies‟.
111

 Finally, the state agencies‟ 

obligations to provide information requested are not yet subject to any sanctions 

for failure to meet those obligations. This reality may allow the officials in 

charge to misconduct the public disclosure without any repercussions.
112

  

Legal reforms have been increasingly accelerated in Vietnam in order to enlarge 

the reactive disclosure requirements.  The issuance of Decree No. 90/2013/NĐ-

CP was to meet the demand on legalizing the identification of State servants‟ and 

officials‟ accountabilities in the implementations of their tasks and 

assignments.
113

 The Decree essentially provides the methods by which the people 

can access the information during the process in which State agencies are making 

decisions, which directly impact the people‟s interests. In spite of its importance 

                                                                                                                               
mass media, distributed in publications or publicly posted up and information irrelevant 

to activities of the requested agencies, organizations or units; c)/To request persons 

supplied with information to use such information lawfully and to ensure accuracy when 

using the information.‟ 

110  Decree  No. 90/2013/ND-CP dated 8/8/2013 of the Government stipulating the accountability 

of government agencies in the implementation of the tasks and powers assigned (Vietnam), art.6.  

111  Ibid, art. 5. 

112 Soren Davidsen et al, Final Report : Implementation Assessment of the Anti-Corruption Law: 
How Far Has Viet Nam Come, Embassy of Denmark (2008)  

113 Decree No. 90/2013/NĐ-CP dated 8/8/2013 of the Government stipulating the accountability 

of government agencies in the implementation of the tasks and powers assigned 2013 (Vietnam). 
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to guarantee government transparency, there are still four restrictions that make 

the Decree‟s attempts of transparency illusory. Firstly, the Decree provides a 

short period for accountability, which is within 90 days from the date that the 

issue under a request of accountability arises. Secondly, the Decree requires that 

the issue under a request of accountability must „impact directly on the legal 

rights and interests‟
114

 of the requesting person while the concept of direct impact 

is not defined clearly by the law. Thirdly, the scope of accountability is limited 

by contents concerning the directions and executions of tasks and assignments of 

State agencies internally or relating to directions of administrative agencies to 

lower-level units.
115

 Finally, similar to the legal provisions on publicity and 

transparency, enforcement mechanisms, and sanctions for any failure in 

accountability are unresolved in the Decree. Again, the decision to make the 

information public is the possession of State agencies, by which the proactive 

form of information disclosure remains dominant.    

Concluding Remarks 

This Chapter investigated the process and context influencing the laws with 

respect to the right to access the information held by the State bodies in Vietnam 

before the introduction of an FOI Law in 2016. The chapter shows that the 

double goals of the Đổi Mới –economic development and protecting the power 

of the CPV – have promoted an increase in transparency of government 

activities. The liberalism has been emerging in Vietnam together with the cause 

of international integration, but is still subject to the restraints given by the 

totalitarian ideology and socialistic imposition of the CPV. The FOI Rules that 

were established to facilitate economic reform and political stability are 

unsatisfactory when it comes to actually securing ATI as a fundamental human 

right. The presumption in favour of disclosures with only limited exemptions is 

still lacking in Vietnam. The broad exemptions in the law on state secrecy are 

not based on any balance of public interest test. Despite recognition of an 

increasing information flow to the public on the activities of state agencies, the 

ruling party's commitment to secure the right of ATI remains uncertain. The next 

                                                
114 Ibid, art.6. 

115 Ibid. 
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chapter of the thesis will outline the primary reason for adopting the LATI 2016 

in Vietnam, which stemmed from demands to implement constitutional 

provisions with respect to human rights, but the approach used throughout the 

legislative process has meant that the law is focused on political legitimacy and 

the advancement of economic development.   

 



107 

 

Chapter 5 

Freedom of Information Law Comes to Vietnam: How Do Human Rights 

Adapt to the Goals for Economic Development and Political Stability? 

 

Introduction  

On the morning of 6 April 2016, members of the Vietnamese National Assembly 

(VNA) approved the first Vietnamese FOI law, namely the Law on Access to 

Information No.104/2016/QH13 (the LATI 2016) and so put an end to the 8-year 

period of this law being under consideration. The LATI 2016 comprises of 5 

chapters of 37 articles, in which Article 1 states that the purpose of legislation is 

to „provide for the exercise of the citizens' right of access to information‟.
1 

During the law preparation, Chairman of the VNA‟s Law Committee Phan 

Trung Lý has stated that an FOI law aimed to „specify and guarantee 

implementation of the Constitution‟s provision on citizens‟ rights of access to 

information, the Universal Declaration of Human Rights 1948, and  the 

International Covenant on Civil and Political Rights 1966 (ICCPR), of which 

Vietnam is a member.‟
2
  

Generally speaking, a state‟s obligation to protect and promote human rights was 

officially articulated as main driver for the process by which an FOI law came to 

Vietnam.
3
 However, the new human rights rationale has been challenged by the 

economic development and political stability goals of the Đổi Mới as happened 

with the FOI Rules which has been analysed in Chapter 4.
4
 Thus, to understand 

the context in which a legal framework about FOI has been identified, it is 

necessary to get a broader picture of how human rights, including the right of 

                                                
1 Law on Access to Information  2016 (Vietnam). 

2 VNA's  Law Committee, Báo cáo thẩm tra dự án Luật tiếp cận thông tin [Report Reviewing the 

Draft Law on Access to Information],  (2015)  < 

http://duthaoonline.quochoi.vn/DuThao/Lists/DT_DUTHAO_LUAT/View_Detail.aspx?ItemID=

448&TabIndex=2&TaiLieuID=2162 >. 

3 Vietnamese Government, Tờ trình  về Dự án Luật tiếp cận thông tin [Proposal Report on the 

Draft of Law on  Access to Information] No. 461/TTr -CP,  (2015)  < 
http://duthaoonline.quochoi.vn/DuThao/Lists/DT_DUTHAO_LUAT/View_Detail.aspx?ItemID=

448&TabIndex=2&TaiLieuID=2152 >. 

4 See Chapter 4. 
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ATI, are positioned in its relations with these dual drivers of reforms in 

contemporary Vietnam.  

This chapter explores how the human rights standards of FOI including the 

maximum disclosure principle will be adapted to the contemporary context of 

Vietnam. To this end, the chapter contains three main parts. The first and second 

parts present a critical analysis of how the original human rights rationale 

correlates to the objectives of economic development and political stability. The 

first part demonstrates that the economic development goal concurrently 

motivated human rights protection in Vietnam but restrains the universal value of 

FOI when the right is a „trade-off” against economic achievements.  The second 

part shows that the Party-State‟s desire for political stability became a 

disincentive to the right to information when the CPV imposed a sustained 

socialist model of governmentality in order to maintain their sole leadership. In 

the third part of this chapter, the drafting process of the LATI 2016 is analysed. 

This part shows the emergence of a radical ideology that was in favour of 

protecting individual freedom towards the universal standards of human rights, 

but these ideas have not yet been strong enough to overwhelm conservative 

ideology, which sustains a culture of secrecy in governance.  

Part I: Human Rights and Economic Development    

1. A Win-Win Relationship?   

Foreign partners pushed Vietnam‟s leaders to secure citizens‟ exercise of human 

rights while the Party-State was willing to join dialogues for economic 

integration and growth. In the long process of WTO accession negotiations from 

1995 to 2007, the country was asked to commit to guaranteeing the right to 

access information, particularly in investment and business areas.
5
 Providing 

official development assistance (ODA) to Vietnam since the early 1990s, the 

United Nations Development Programme (UNDP) has recommended a human 

rights based approach to implementing all UNDP projects.
6
 Observing 

international standards on human rights and serving the objectives of human 

                                                
5 World Trade Organization, Report of the Working Party on the Accession of Viet Nam 
(WT/ACC/VNM/48 ),  (2006), para. 518. 

6 UNDP, Integrating Human Rights With Sustainable Human Development: A UNDP Policy 

Document (UNDP, 1998). 
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rights protection and promotion, have been insisted upon as a pre-condition of 

many ODA project initiatives, designs and implementations.  

Diplomatic partners of Vietnam often linked human rights to economic 

development.
7
 The US President Barack Obama, in his visit to Vietnam in 2016, 

urged the government of Vietnam to prioritise human rights as being just as 

important as economic development. To convince Vietnam‟s Party-State leaders 

about the vision that they could achieve both human rights and economic 

objectives at the same time, Obama said:   

[I]t‟s very hard to prosper in this modern economy if you haven‟t fully 

unleashed the potential of your people. And your people‟s potential, in part, 

derives from their ability to express themselves and express new ideas, to 

try to right wrongs that are taking place in the society.  And so it‟s my hope 

that, increasingly, the Vietnamese government, seeing the enormous strides 

that the country is making, has more confidence that its people want to 

work together but also want to be able to assemble and participate in the 

society in ways that will be good for everybody in the long run.
8
 

Changes in Vietnam during the last thirty years have illustrated how the 

promotion of human rights can significantly boost economic development. For 

instance, the Đổi Mới commenced with the recognition of the right to private 

property ownership and the right of citizens to do business, which have 

immediately promoted strong growth in both social and economic areas.
9
  

Protection and promotion of human rights, especially political rights, however, 

are not always consistent with the ruling party‟s desire for economic 

development.
10

  The Party-State seems unwilling to adopt a „win-win‟ approach 

like Obama‟s suggestion for furthering both openness government and economic 

transition. Breakthroughs appear improbable for human rights issues, particularly 

                                                
7 Christophe Deloire, 'No Trade Without Freedom of Information', Huffpost,  

<http://www.huffingtonpost.com/christophe-deloire/no-trade-without-

freedom_b_9220010.html>. 

8 Barack Obama, „Remarks by President Obama After Meeting with Vietnamese Civil Society 

Leaders' (2016)  May 24, 2016  <https://obamawhitehouse.archives.gov/the-press-

office/2016/05/24/remarks-president-obama-after-meeting-vietnamese-civil-society-leaders>. 

9 Thu Nguyen et al, 'Exploring Vietnam‟s progress in economic growth', R4D Working Paper (6, 
2015). 

10  Robert M Marsh, 'Does democracy hinder economic development in the latecomer developing 

nations?' (1979) 2(2) Comparative Social Research 215. 
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those associated with political rights such as freedom of speech and the right to 

protest. Suppression has often taken place when people demonstrated against the 

government‟s decisions.
11

  

Despite having long been a matter of much controversy between Vietnam and 

international organisations and foreign governments, the human rights issue 

remains a low priority compared with the target of economic development. The 

need to secure the right to access information is unavoidably encompassed 

within the ideology, which prioritises economic development over human rights.   

2. Development First, Rights Second   

2.1. “Economic Condition” of Human Rights 

The CPV holds that human rights are not universal, but relative.
12

 The relativity 

of human rights is, according to the only legally-recognised ideology in Vietnam, 

determined by the country‟s cultural, historical, political and economic values in 

particular. The developed countries‟ imposition of their standards and values 

concerning human rights in developing countries cannot be acceptable because it 

manifests infringement of others‟ sovereignty. By this approach, the CPV steers 

the State to gradually institutionalise human rights in the ways consistent with 

the context of Vietnam and with the internationally recognised standards of 

human rights.
13

 

Regardless of impressive growth in social and economic areas, the requests for 

furthering the exercise of some citizens‟ rights are often considered inappropriate 

within the current Vietnamese economy, and a guarantee of these rights is thus 

placed in abeyance until the economy develops to a certain higher level. The 

extent that political rights are exercised depends on economic conditions and the 

                                                
11 Bui Hai Thiem, 'In Search of a Post-Socialist Mode of Governmentality' (2015) 43(1-2) Asian 

Journal of Social Science 80. 

12 Nguyễn Thanh Tuấn, „Bảo đảm quyền con người trong nền kinh tế thị trường định hướng xã 

hội chủ nghĩa và hội nhập quốc tế ở Việt Nam hiện nay [Ensuring human rights in the socialist-

oriented market economy and international integration of contemporary Vietnam]' (2016)  Tạp 

chí cộng sản [Review of Communism]  <http://www.tapchicongsan.org.vn/Home/Quan-triet-

thuc-hien-nghi-quyet-dai-hoi-dang-XII/2016/38320/Bao-dam-quyen-con-nguoi-trong-nen-kinh-

te-thi-truong-dinh.aspx>. 

13 Trần Minh Tơn, „Quyền con người - quan điểm và chính sách của Đảng ta [Human rights -  the 
views and policies of the CPV]' (2007)  Tạp chí cộng sản[Review of Communism]  

<http://www.tapchicongsan.org.vn/Home/Binh-luan/2007/1993/Quyen-con-nguoi-quan-diem-va-

chinh-sach-cua-Dang-ta.aspx>. 



111 

 

educational level of people.
14

 In some cases, food and clothes are much more 

essential than citizens‟ freedom.
15

 

2.2. The Trade-off 

According to Jack Donnelly, there are three possible trade-offs existing between 

the guarantee of human rights and the pursuit of economic progress, namely the 

needs trade-off,  the equality trade-off, and the liberty trade-off.
16

 Being viewed 

under each of three trade-offs, the people‟s right to access information in the 

context of Vietnam may be left far behind in the country‟s long run for economic 

development.  

Firstly, the needs trade-off implies a priority to make use of resources to boost 

the economy rather than to satisfy human needs. Concerns of Vietnamese leaders 

are primarily about tensions arisen that have between the economic development 

and human rights related to basic needs such as the right to food,  other rights to 

democracy like the right to know have been ignored.
17 

As a result, while the goal 

of economic growth has been announced to be the most significant cornerstone 

of the Đổi Mới,
18

 the people‟s access to state-held information that requires 

proper investment of financial and human resources to ensure  implementation 

still seems to be a „luxury‟ freedom in developing countries like Vietnam.
19

 

Secondly, the equality trade-off implies the necessity of compromising equity, 

particularly of income distribution, to accelerate economic growth and the 

transition to modern economy. Developing countries including Vietnam might 

                                                
14 Jonathan London, 'Một khuôn khổ như thế nào [How is a regime?]' on 

<http://xinloiong.jonathanlondon.net/2015/03/12/khuon-kho>. 

15 Minh Nhut Duong, „Grassroots democracy in Vietnamese communes' (2004)  Center for 

Democratic Institutions Working Paper Series, Australia National University, Canberra  

<http://archives.cap.anu.edu.au/cdi_anu_edu_au/CDIwebsite_1998-

2004/vietnam/veitnam_downloads/Doung_Grassrootsdemocracypaper.pdf>. 

16 Jack Donnelly, 'Human rights and development: Complementary or competing concerns?' 

(1984) 36(2) World Politics 255. 

17 David Kinley and Hai Thanh Nguyen, 'Viet Nam, Human Rights and Trade: Implications of 

Viet Nam's Accession to the WTO' (39, Dialogue on Globalization, 2008). 

18 Dean K Forbes, Doi moi: Vietnam's renovation, policy, and performance (Dept. of Political 

and Social Change, Research School of Pacific Studies, Australian National University, 1991). 

19 GHK Consulting Ltd, Human Rights and Economics: Tensions and Positive Relationships 
(Prepared for the Nordic Trust Fund/World Bank), World Bank (2012)  < 

http://siteresources.worldbank.org/PROJECTS/Resources/40940-

1331068268558/Report_Development_Fragility_Human_Rights.pdf >. 
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need to focus on economic development in order to reach a „turning point‟ of 

wealth and prosperity such as in Western countries before paying attention to 

securing the rights to equality. In other words, exercising human rights can be 

delayed if it may cause harm or impede „the interests of the state‟ in Vietnam‟s 

economic development. The „interests of the state‟ are accordingly interpreted in 

intentionally flexible ways by the competent authorities for the affairs at all 

levels, from macro governance, such as the need to control information flow 

aimed at guiding the socialist-oriented economic development, to micro issues 

like the controversial ownership of a „golden land‟ in Hanoi‟s downtown, of 

which the benefits have been witnessed to finally come to a few privileged 

groups.  

Thirdly, the liberty trade-off implies temporary suspension of political and civil 

rights if they impact stability of society. In the context of the Đổi Mới, protecting 

and promoting human rights must not affect the goals for Vietnam‟s socialist-

oriented economic development.  The rights of individuals are governed by the 

principle of priority of collective and national interests and may be only 

guaranteed after the interests of society as a whole are surely secured.
20 

Prioritizing interests of the collective over those of individuals thus creates 

noticeable barriers to promoting the right of ATI in Vietnam because the request 

for state-held information is often stereotyped as serving the interest of an 

individual. 

The economic justifications that have constrained human rights in contemporary 

Vietnam are neither abstract as suggested in Marxist theory on „the rights and 

duties‟
21
, nor complex such as in John Stuart Mill‟s „harm principle‟

22
 on the 

relationship between public interest and individual freedom. They can actually 

be connected to the „everyday politics‟ approach that the CPV has successfully 

employed to ensure its resilience in the totalitarian leadership during the past 

                                                
20 John Gillespie, 'Human Rights as a Larger Loyalty: The Evolution of Religious Freedom in 

Vietnam' (2014) 27 Harvard Human Rights Journal 118. 

21 George G Brenkert, 'Marx and human rights' (1986) 24(1) Journal of the History of Philosophy 
55. 

22 John Stuart Mill and John M Robson, Indexes to the Collected Works of John Stuart Mill 

(University of Toronto Press, 1991). 
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thirty years.
23

 In this ideological context, the hope for a strong FOI law with 

absolute support for the right of ATI seems unrealistic. 

Part II: Human Rights and Political Stability 

1. Political Need for an FOI Law  

The Global Economy has ranked Vietnam 96
th
 of 192 countries for political 

stability.
24

 The rank raises questions as to whether Vietnam currently risks 

political instability. The leadership in Vietnam has been challenged by social, 

political, economic and environmental turmoil in recent years. Vietnam‟s Party-

State could not prevent a series of social unrest incidents, such as the anti-China 

protests and demonstrations related to increasing social tension on land 

compensation, resettlement, environment pollution, and industrialisation. 

Notably, the existing risks to political stability have come from the increasing 

demands for human rights, including the right to access information, for which 

the Vietnamese raised their voices in the following examples. The three risks of 

political instability discussed below have led to the need for the Party-State to 

promulgate an FOI Law, which is aimed at controlling the claim of exercising 

the right of ATI rather than securing it.  

1.1. Vietnam‟s anti-China Protests and the Request for Accountability   

The year 2014 witnessed a series of anti-China protests in response to China‟s 

deployment of an oil rig in a disputed region of the South China Sea.
25

 The 

protests started in Hanoi, Ho Chi Minh, Da Nang and Can Tho cities and then 

extended to other provinces including Ha Tinh, Binh Duong and Dong Nai 

where Chinese factories were located in industrial parks.
26

 An anti-China 

movement arose despite a number of measures implemented by the government 

to prevent the protests. Offering „diligent, but uninspired‟ responses to both 

                                                
23 Carlyle A Thayer, 'Vietnam and the challenge of political civil society' (2009) 31(1) 

Contemporary Southeast Asia: A Journal of International and Strategic Affairs 1. 

24 The Global Economy, Political stability - country rankings  

<http://www.theglobaleconomy.com/rankings/wb_political_stability/>. 

25 Hilary Whiteman, 'Hilary Whiteman, CNN, How an oil rig sparked anti-China riots in 

Vietnam', CNN, May 19, 2014,  < http://edition.cnn.com/2014/05/19/world/asia/china-vietnam-
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26 Nga Pham, 'Vietnam Anti-China Protest: Factories Burnt', BBC News (Asia ), 14 May 2014,  < 
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international settlements and national demonstrations against China‟s aggressive 

activities has not yet resulted in a disaster for Vietnamese leaders, but it is clearly 

not benefitting their legitimacy.
27

 

Being disappointed by the weak reaction of the government, the protesters raised 

doubts about an agreement between the two leading parties of Vietnam and 

China at the summit in Chengdu, China, a quarter-century ago (known as the 

1990 Chengdu Meeting) in relation to border issues.
28

 On July 20, 2014, Major-

General Lê Duy Mật, who was the former Deputy Chief of Regional Military 2 

and then the former Front Commander, sent a written request to the leaders of 

the CPV for disclosing of details of the Chengdu Meeting‟s agreement. In 2015, 

the Vietnamese Bloggers Network also submitted similar requests to the VNA 

for public disclosure of information regarding the „Meeting of Chengdu‟ because 

the agreement reached at this meeting between the two countries‟ leading parties 

has seriously affected Vietnam‟s national interests.
29

 Emerging demands by the 

public for information held by the government have generated a debate about 

freedom of information and the accountability of the state. Phạm Chi Lan, a 

former member of the Prime Minister‟s Advisory Group, has commented to the 

BBC that: 

The current leaders, who are in power, should provide the public with a 

specific response demonstrating a responsible attitude, or they should at least 

state an explanation.
30

 

Despite the pressure coming from public opinion, none of the requests for 

information concerning the 1990 Chengdu Meeting have received any response 

from the Party-State. Particular concerns and expectations of Vietnamese citizens 

                                                
27  Helen Clark, 'Vietnam Careful, Not Jubilant After South China Sea Ruling Against China', 

Huff Post,  < http://www.huffingtonpost.com/helen_clark/vietnam-south-china-sea-
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28 Nicholas D. Kristof, 'Vietnamese Pay a High-Level Visit to China', The New York Times, 

September 20, 1990,  < http://www.nytimes.com/1990/09/20/world/vietnamese-pay-a-high-level-

visit-to-china.html >. 

29 Gia Minh, 'Ban Tuyên giáo TW phổ biến tài liệu Hội nghị Thành Đô [The Central Propaganda 

Department Discloses a Document  on Chengdu Meeting]', RFA - Đài Châu Á Tự do, 13 October 

2014,  < http://www.rfa.org/vietnamese/in_depth/thanh-do-agree-declassi-10132014065248.html 

>. 
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on the government‟s openness about every diplomatic movement with China was 

understandable because of their definite desire for the nation‟s independence 

from China, while the disputes between two countries over border issues seemed 

to never come to an end. The authorities‟ silence on the historically true 

developments in the Vietnam-China relationship has escalated people‟s mistrust 

of the government and the risks of political instability. In the context that the 

draft of the bill on protection of state secrets was underdeveloped and would not 

be enacted until 2018, a legislation on access to state-held information meant the 

important step regulating exceptions of the people‟s right to request information. 

Sensitive information that needs hiding from public disclosure, such as the inter-

governmental agreement in this case, could be all covered under labels of 

“national security” exceptions in an FOI law. This way, the FOI law could bring 

an irreplaceable tool supporting the Party-State to remove this kind of risk from 

political stability. 

1.2. Land Management Issues and the Need for Transparency   

Most of the people‟s complaints against bureaucracies have stemmed from the 

decisions and administration concerning land management and real estate 

ownership.
31

 Additionally, most complaints arose from their disagreements with 

government land acquisition.
32

 The complaints sometimes turned into protests 

and demonstrated implicit political instability. There have been noticeably 

increasing protests in different localities in recent years. In 2012, demonstrations 

took place in the Van Giang district, located east of Hanoi, when the local 

government mobilised police to take farmers‟ land for an enterprise to develop a 
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to Market Rules]', Hà Nội Mới [Hanoi News], 30 May 2011,  < http://hanoimoi.com.vn/Ban-
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new residential area, Ecopark.
33

 In another case, 52-year old Đoàn Văn Vươn 

from the Tien Lang district, Hai Phong opened fire against the police on January 

5, 2012 to fight for the 19-hectare area that he himself had converted from 

coastal swampland into seafood farms.
34

 In April 2017, an incident in which 

villagers in Dong Tam, Hanoi held dozens of state officials as hostages, also 

evolved from compulsory land acquisition.
35

 

The threats to political stability have come from inequity in compensation and 

corruption in land administration. Land disputes are partly because of 

asymmetric information between the land users and the state-power holders. The 

Vietnamese public servants tend to deliberately conceal information related to 

land management to benefit themselves.
36

 A study conducted by the WB on land 

transparency in Vietnam in 2014 showed that the enforcement of the land law 

stipulations on public disclosure „still falls short of the legal requirements‟.
37

 In 

that context, building an FOI Law is seen as necessary to enhance transparency 

in land management, which the CPV must do in order to maintain its leadership.   

1.3. Environmental Issues 

Environmental governance in Vietnam has led to social tensions, particularly in 

the last five years when millions of people participated in protests nationwide.
38

 

Voices on environmental issues were raised by both the residents whose lives 

were directly impacted by environmental incidents and groups advocating for 

changes in the Party-State‟s relevant policies. The social unrest thus increased 

the CPV‟s concern for political instability. For example, in 2016 a steel plant 

built by the Taiwanese corporation Formosa Plastics in Ha Tinh province 
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illegally discharged toxic industrial waste into the ocean through drainage 

pipes.
39

 Losses due to fish deaths were estimated at over 140 tonnes and its 

impact on employment and economic development was reported in four coastal 

provinces in Central Vietnam,
40

 where a full recovery from the environmental 

pollution will take decades. The public demand for government transparency 

again warned of political instability when protests occurred nationwide. 

According to the Vietnam Economy Magazine, the State should publicize all of 

the case documents, including the government‟s approval of this foreign 

investment project, to keep the people informed about the commitments made by 

the parties concerned.
41

 Lawyer Trần Vũ Hải, a legal representative for the 

victims in the Formosan case, stated that failure to publicly disclose information 

would harm all parties:  

The people should receive correct information. Otherwise, letting the fishermen 

go offshore without realising necessary information from the authorities would 

result in inconsumable seafood.
42

 

So far, the actions taken by the Party-State‟s leaders have not been responsive to 

what the people demanded during the environmental crisis.  Several newspapers 

and journalists who reported so-called „sensitive‟ information about the incident, 

have been punished in different ways such as withdrawals of their professional 

licenses or being forced to close down, like the news site  PetroTimes.
43

 One 

year after the man-made disaster, there were protests in several provinces in 

early April 2017, when the participants expressed their dissatisfaction with the 
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government‟s handling of the Formosan consequences.
44

 In addition to promises 

for an uncontaminated environment, compensation payments for the affected 

citizens and even relocation of the problematic companies, the protesters have 

asked the Vietnamese leadership for changes in a range of the policies 

concerning public disclosure for a sustainable environment, attraction and 

management of foreign direct investment, and long-term development.  

2. Public or State Interest as a Motivator for FOI in Vietnam  

In Vietnam, the term “public interest” is included in a very few legal documents 

and is often interpreted to coincide with the interests of the socialist state of 

Vietnam, phrased as “interests of the State”. However, neither of these two terms 

has as yet been officially explained or defined in any legislation. Unlike the 

“public interest”, the “interests of the State” is used in most Vietnamese legal 

documents and often employed during the proceedings against anti-state crimes 

under the Penal Code 1999. For example, under Article 258 of this Code, the 

person(s) who take advantage of their freedom and other democratic rights to 

violate the interests of the State could be imprisoned for up to 7 years. Together 

with Article 88 “Propaganda against the State”, Article 258 has been used as 

legal ground to imprison dozens of dissident activists and bloggers who have 

criticised the government, voiced opposition to the legitimacy of the CPV and 

argued for the exercise of human rights, including freedom of expression and the 

right to access information, such as lawyer Nguyễn Văn Đài and the blogger 

nicknamed Mẹ Nấm.
45

 Despite extensive criticism by the international 

community and in-country public opinion opposing these allegations, this article 

has been retained throughout recent amendments of the Penal Code in 2015 and 

2017, with possibly different interpretations by law enforcement bodies for 

vague content of the “interests of the State” (art 331, the Penal Code 2015). 
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The ideal that the rights of citizens go hand in hand with their duties so that 

public interests are placed over those of individuals is always stressed and 

insisted upon in contemporary Vietnam, where there is not yet a definite 

distinction between the “public interests” and the “interests of the State”.
 46

 

Being different from proactive moves in developing the economy, the policies 

enounced for enhancement of individuals‟ implementation of political and civil 

rights do not satisfy the public so far, such as the inconsiderable outcomes of the 

above-mentioned Ordinance on Exercise of Democracy in Communes, Wards 

and Townships 2007 and the anti-corruption law.
47

 The reason for this lies in the 

Party-State ‟s ideology underpinning these policies that persistently pursues 

socialism and denies suggestions for enhancing individual interests, adoption of 

different approaches for political reforms or argument about the CPV‟s 

legitimacy. 

Additionally, the socio-economic development in recent years has caused 

difficulties for the CPV in trying to maintain its legitimacy.
48

 Although the state 

controls the press and the mass media, information has been more accessible to 

the Vietnamese people than ever before thanks to the open policies on 

information technology during the last decades. The development of social 

media is erasing the possibility that „a group‟ can amass power to control 

everything in society.
49

 A growing civil society and number of middle-class 

intellectuals may possibly be forces for a political uprising.
50

 The resilient 

strategy of the CPV, which has successfully restored and retained the public 

trust, has „effectively constrained its opposition at home, and cleverly reduced 

external pressures‟
51

, but how long will Vietnamese society  continue to accept 

the regime while more and more economic, environmental and social problems 
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arise?
52

 The Party-State leaders are certainly looking for longer-term alternatives 

to cope with the challenges to the CPV‟s legitimacy. As the objective of an 

openness policy under authoritarian regimes may „sustain their authoritarian 

model‟
53
, Vietnam‟s FOI law commenced in the context that the CPV needs to 

make wise decisions to maintain its hegemonic position. The FOI law, in this 

scenario, thus may contribute to an increase of „sham‟ transparency.
54

  

Part III: Making the First FOI Law of Vietnam  

The LATI 2016 represents the first law stipulating access to state-held 

information in Vietnam. It is a very significant benchmark that brings hope for 

securing the people‟s right to information.
55

 The extent to which FOI is 

understood as being about protecting human rights and to what extent the Party-

State must be obligated to guarantee human rights in accordance with universal 

standards is, however, a matter of concern. The broad definition provided by art 

19 of the International Covenant on Civil and Political Rights (ICCPR) enables 

diversified perceptions of the right to seek and receive information.
56

 The 

preparation of Vietnam‟s FOI Law over eight years has gone through changes in 

conceptualising human rights in general and the right to access information in 

particular. 

1. The Drafting Process 

1.1.Human Rights Articulated as Rationale for FOI Law (2008-2009) 

Although most of the diplomatic barriers of Vietnam to integrate into the world 

economy were eliminated, Western countries and international institutions have 

often commented unsupportively and raised concerns about the country‟s poor 

records on the guarantee of human rights. For example, the United States 
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Department of State‟s 2007 Report criticised Vietnam for the limitations on 

freedom of speech, the press and access to government-held information.
57

 The 

European Parliament issued a Resolution on Vietnam no.2007/2581(RSP) dated 

12 July 2007, complaining about the exercise of human rights in the country and 

calling „the Vietnamese Government to put an end to all forms of repression 

towards people exercising their right to the freedom of expression, freedom of 

thought and freedom of assembly, in line with international law on human 

rights.‟
58

 

To respond to those criticisms, the government of Vietnam often refers to efforts 

and achievements in legal reform to secure human rights. Vietnam has actively 

joined international treaties on human rights such as the ICCPR and the 

International Covenant on Economic, Social and Cultural Rights.
59

 The 

objectives stated for issuances of a number of legal documents have been related 

to incorporation of international commitments into the domestic legal system to 

protect and promote human rights.
60

 However, the statements on institutional 

changes and legal reforms serving as strategic reactions to the allegations that 

violence against freedom of expression and the ongoing persecution of dissidents 

did not satisfy the international critics.
61

 The Party-State could not just disregard 

the voices calling for Vietnam‟s genuine protection of human rights because they 

mainly came from the most important partners in both economic and diplomatic 

arena, such as the United States and the European Commission. The need to 

possess an FOI law promising better exercise of the right to know became 

imperative for the Vietnamese leaders. The preparation of law on access to state-
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held information was thus endorsed in the VNA‟s Resolution No.27/2008/QH12 

on law-making plans in 2008 and assigned to the MoJ.
62

   

Besides this, the Vietnamese academia also suggested FOI legislation 

underpinned by a human rights rationale. From the perspective of law professors, 

such as Nguyễn Đăng Dung
63

 and Thái Vĩnh Thắng
64

, access to information held 

by the state must be considered a basic right because it is a prerequisite for 

exercising other human rights. Influences of both internal and external 

stakeholders resulted in articulation of human rights rationale for developing the 

first draft of FOI law. This has been a new feature in Vietnam‟s FOI legislation, 

as the adoptions of previous FOI rules in Vietnam had often been linked to the 

needs for administrative reforms and good governance to boost the economy. 

This way, the open-minded attitude of the MoJ‟s officials assigned to work on 

this legislation project have played an important role in preparing the draft of 

FOI law towards human rights protection and have provided a guarantee of the 

right to access to state-held information. Reporting about the FOI law project, 

the MoJ stated that:   

The right of ATI is internationally recognised as one of the fundamental 

human rights classified in the group of civil and political rights in accordance 

with the Universal Declaration of Human Rights 1948 as well as the 

International Covenant on Civil and Political Rights 1966. The right is again 

affirmed in provisions of the United Nations Convention against Corruption, 

the Rio Statement on Environment and Development and the UNECE 

Convention on access to environmental information.
65

 

                                                
62 Under the Law on Promulgation of Legal Documents 2015, a legislation initiative can be 

derived from the executive agency or the member of VNA. The fact, however, shows that most 

of them have been proposed by the law enforcement agencies, which are governmental bodies.  
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The human rights rationale of FOI legislation was considerably consolidated 

when Vietnam received strong recommendations from Canada and other 

countries in the Universal Periodic Review (UPR) in 2009.
66

 To support the 

Vietnamese body to prepare the FOI law draft meeting the international 

standards relating to the right to access to information, international 

organisations also provided funds and facilities to this law project of Vietnam. 

For instance, the MoJ received support from several foreign donors, especially 

the British Embassy, the Norwegian Embassy to Vietnam and ARTICLE 19, 

which is the international non-government organisations advocating for freedom 

of expression and information. Toby Mendel, who persistently advocates for the 

universal principles of FOI legislation, provided consultation to the MoJ‟s team 

so that the Vietnamese FOI law would be „as consistent as possible with 

international standards and national best practice.‟
67

 In 2009, at the end of this 

early-stage of FOI law project, the MoJ finalised the first draft of Vietnam‟s law 

on access to information (hereinafter referred to as “the law draft 2009”), which 

„contains a number of positive features' and promised of the practice of universal 

values of the right to access information.
68

  

1.2.“Peaceful Evolution” Issue (2010) 

Identifying a legal framework to enable the right to information was, however, 

encompassed by the Party-State‟s strategic goals set for the Đổi Mới‟s 

implementation, which obliged any emerging policy to firstly sustain political 

stability and serve economic development.
69

 The law draft 2009 had to be 

submitted to the Political Bureau (Politburo) of the CPV for consideration in 

2010.
70
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The submission of the law draft 2009 to the Politburo was derived from the 

recommendation of the Ministry of Public Security (MPoS), which concerned 

“peaceful evolution” if being hidden behind this legislation.
71

 The concept of 

“peaceful evolution” was first mentioned during the Cold War by John Foster 

Dulles (the United States‟ former Secretary of State in the 1950s) in his 

discussion on how to fight against socialist countries.
72

 It implies the bloodless 

movements that intentionally result in removals of Communist Party leaderships 

in socialist countries. After witnessing the collapse of the Soviet Union and the 

system of other socialist countries, the CPV has paid particular concerns on any 

potential “peaceful evolution”.
73

  

Being considered by the Poliburo members, the FOI law draft 2009 did not 

receive supportive feedback, particularly from the political members who were 

concurrently leaders of the MPoS.
74

  Thus, the Politburo decided in April 2010 to 

„postpone the bill until further research was carried out.‟
75

 Reasons for the 

objection were not justified clearly in any official documentation. The only 

explanation given vaguely was that the MoJ needed to study and prepare more 

thoroughly to address the “sensitivity” in this legislation before submission to the 

VNA.
76

  

1.3.Caution (2011-2012) 

After considering the law draft 2009, there are three „directive points‟ for the 

preparation of the Vietnamese‟s FOI law, which were: 
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1. To institutionalize guidelines and policies of the Party in „extending 

democracy, ensuring citizens' rights and human rights‟, „creating mechanisms 

to fully implement the people's right to mastery, especially direct democracy‟, 

and „ensuring the right to information‟ of citizens. 

2. To specify the full spirit and content of Constitution 2013 with respect to 

recognition, respect, protection and guarantee of the citizens‟ right to access 

information as well as to ensure uniformity and consistency among different 

laws. 

3. To assure the feasibility of the law‟s draft in societal and economic contexts 

of Vietnam; to proceed with caution and openness step-by-step, and in 

accordance with practical conditions of Vietnam; and, to secure normal 

operations of State agencies.
77

 

Although the first and second points seemed to be a rhetorical policy of the 

Party-State for respect and protection of democracy and human rights, the third 

point of these directives has functioned as a “lodestar” not only actually slowing 

down but also ideologically controlling the law-making process.  

The MoJ became more cautious in every step taken for the FOI law project after 

receiving the Politburo‟s directive. The ministry undertook careful discussions 

about the scope of FOI possibly enabled in this legislation. Although this 

ministry interrupted the cooperation with foreign supporters such as ARTICLE 

19, it continued the activities of the law project to better prepare for a FOI 

legislative decision.  

The progressive preparation of the MoJ also showed its efforts on searching for a 

way to balance the need for securing this individuals‟ right and the interests of 

the Party-State.
78

  For instance, in 2012, the Institute of Legal Science of the MoJ 

conducted a survey nationwide to assess the need of people to access information 

held by public bodies.
79

 The research findings were reported, concluding that the 
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people and the businesses participating in the survey had a high demand for 

accessing state-held information which significantly impacted their everyday 

lives, such as land management, business policies, education and healthcare. The 

survey report did not contain any reference to people‟s need to know about 

political information. Thus, it can be seen that the focus of this MoJ's research 

was on the economic and welfare interests of the people, but not any institutional 

issue which may unnecessarily recall “sensitivity”. With this active move, the 

MoJ demonstrated the importance of FOI legislation on the people‟s business 

lives and asserted the necessity of an FOI law for the country‟s economic 

development, which is also one of the two goals of the Đổi Mới. 

1.4. New Momentum (2013)  

A crucial milestone of the FOI-law making commenced over the public 

consultations for amending the Vietnam‟s Constitution in 1992, including the 

arts with respect to protection of human rights. Broader acceptance of the value 

of human rights was gradually given throughout the debates on the constitutional 

amendments.
80

 The well-known scholars and intellectuals including Võ Trí Hảo, 

Hoàng Xuân Phú and former Minister of Justice Nguyễn Đình Lộc 

recommended more comprehensive constitutional amendments for advancing 

democracy and protecting civil and political rights.
81

 Although the new 

Constitution, adopted in 2013, remains unclear about recognition of the universal 

value of human rights, its stipulations have brought about a constitutional reform 

on legitimate limitation of citizens‟ rights. The principle for limitations is stated 

in Article 14 (2):  

Human rights and citizens‟ rights shall only be restricted when prescribed by 

law in imperative circumstances for the reasons of national defence, national 

                                                                                                                               
citizens and organizations.]', Viện Khoa học pháp lý, Bộ Tư pháp [Institute of Legal Science, 
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security, social order and security, social morality and community well-

being.
82

  

The „right to be informed‟ under the 1992 Constitution has been amended to „the 

right of access to information‟ in the 2013 Constitution. Importantly, Article 25 

of the new Constitution endorses that ATI is the right of citizens in Vietnam and 

must be protected by law:  

Citizens have the right to freedom of speech and freedom of the press, and 

have the right of access to information, the right to assembly, the right to 

association, and the right to demonstrate. The exercise of those rights shall be 

prescribed by law.
83

 

Article 25 has provided a firm foundation from which to argue for the imperative 

of FOI law promulgation in Vietnam. The adoption of Vietnam‟s Constitution 

2013 has, therefore, restarted the FOI law-making process with joint activities 

taken by relevant agencies, not just only efforts made by the MoJ as the principal 

agency in this law project.  

1.5.Change in the Approach to FOI Law (2014-2015)  

After the enactment of the Constitution 2013, the draft of FOI law became one of 

those highly prioritised for legislative consideration and decision in order to 

bring the new constitutionalised legal framework into full play.  84 In 2014 and 

2015, the MoJ coordinated a series of events for consultation on the drafting of 

the law with other state agencies and worked on the revisions, which mainly 

focused on the boundary between public disclosure and state secrecy. For 

example, at the workshop in December 2014 sponsored by the UNDP, the MoJ 

received feedback from the participants who represented the ministerial agencies 

that the law draft offered too extensive a scope of accessible information.85 The 

possibility that people could make requests for information related to sensitive 

cases, such as the political relationship with China, environmental scandals, and 
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land management protests, still caused the Party-State to be concerned about 

maintenance of its legitimacy.86 

While the MoJ was facing awkwardness of defining the scope of state-held 

information for public disclosure, a governmental instruction was given to direct 

finalisation of the law draft.  Prime Minister Nguyễn Tấn Dũng claimed at the 

Office of Government meeting on 15 January 2015 that the primary purpose of 

public disclosure was to directing the society to get people to trust the 

government:  

Information must be promptly provided to directing public opinion. Despite 

what people say on social media, we need to provide official information 

from the government, by which people can trust the government. This is the 

new target that we need to effectively implement this year.
87

  

This was the directive to increase feasibility of promulgation of FOI law in 

Vietnam, where no major change should occur to operations of State agencies 

due to the possible existence of the law.
88

 In the broader socio-political context 

of Vietnam, it has blurred the FOI legislation‟s rationale of securing the right to 

access to information in a competition with the Party-State‟s goal of maintaining 

the state‟s interests and the CPV‟s legitimacy. 

Accordingly, a change in the approach to FOI legislation has been witnessed 

when the MoJ incorporated the Prime Minister‟s directive into preparation of the 

final law draft on access to information in 2015 (hereinafter referred to as “the 

law draft 2015”). Minister of Justice Hà Hùng Cường argued that FOI law 

should prevail to create an official information channel of state agencies in order 

to prevent unofficial and „reactionary‟ information, which was increasing spread 

via internet.
89

 The emphasis on directing the public opinion by provision of a 
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mono-source for information, which is known as communist propaganda, 

appears to be an enduring method to make people satisfied and agree with the 

ruling governance regardless of the progress made by the Vietnamese people for 

social and economic change.
90

  

In summary, at the completion of the FOI law-making process, the Vietnamese 

authority has perceived FOI law as one of its propaganda tools rather than as 

means to protect human rights. The human rights rationale, where it is secondary 

to the ideal economic development and political stability, does not go so far as to 

give effect to the maximum disclosure principle in Vietnam‟s FOI legislation.  

1.6. Passage of Vietnam‟s Law on Access to Information (2016) 

The law draft 2015 was submitted at the 40
th
 session of the VNA‟s Standing 

Committee in early August 2015. There were only a few months left until the 

Congress XII of the CPV as well as the end of the 13
th 

VNA (five-year term: 

2011-2016), when major elections within the party and for the VNA deputies 

were due.
91

 Although more than ninety-five per cent of the 13
th
 VNA had CPV‟s 

membership, a number of the delegates, particularly those who were about to 

retire at the end of the VNA term, expressed their support for extending exercise 

of the right of ATI.  

Nguyễn Sinh Hùng, the VNA Chairman, pointed out the weakness of the law 

draft 2015 and even recommended that it should not be passed in the 13
th
 VNA‟s 

final session because „a law on access to information will not involve any value 

and transparency if such a law fails to stipulate either accessible information or 

limited access to information.‟
 92

 In a comparison with the text of the law draft 

2009, the law draft 2015 contained a range of the provisions limiting FOI. For 

example, the draft law 2015 exempted state-owned enterprises from duties of 

public disclosure. The law draft 2015 also set limits for the responsibilities borne 

by the state bodies, which were obligated for providing the information only „of 
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their own making‟ but not the one under their holding. Additionally, the law 

draft 2015 included details on limiting the right to request information, defining 

the information categories accessible for the public and the documents 

compulsorily supplied by an information requester concerning private details, 

reason for the request and purpose of making use of information if being 

provided.
93

 

Being different from VNA deputies, representatives of governmental ministries 

kept holding that that the scope of accessible information was „too open‟. 

Speaking before the VNA‟s session, Justice Minister Cường stated that the law 

must be „secure of normal operations of state agencies‟, and more importantly, 

„not create loopholes for abuse of the right to request for information‟ with an 

aim to undermine the regime.
94

 

It is noted that although the idea of an FOI Law attracted more attention from 

people, their contribution to the draft has been quite limited. The MOJ posted the 

draft for public consultations in 2015 but received very few comments on the 

draft after 60 days of posting.
95

 It is surprising that almost all of the submissions 

came from foreign organisations. For example, the Centre for Law and 

Democracy (CLD), which is the non-governmental Organisation managed by 

Toby Mendel, submitted a document which commented that the draft „is a good 

start‟, but „it still has a long way to go to come up to international standards'.
96

 

The Towards Transparency Organisation also published their recommendation to 

the 2015 draft and called on the Vietnamese government to revise the draft in 

order to ensure „consistency, effectiveness, and justice in the implementation of 
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law on access to information'.
97

 However, those recommendations were not 

mentioned in the summary report of the Drafting Committee submitted to the 

VNA.
98

 It is argued that the drafting of law for access to information has been 

undertaken by government agencies with the limited concern and participation 

by the people. 

Despite how interesting the discussions and arguments made by the elected 

delegates broadcasted were, the statements made by the VNA deputies to the 

mass media carried their political purposes and were often more rhetorical than 

substantive. The FOI bill was then adopted without any significant revision made 

at its first submission to the VNA. The 1.6% of objectors seemed too little 

against 88% of total VNA members who voted for the law adoption.
99

 This 

Vietnam‟s first FOI law is named Law No.104/2016/QH13 on Access to 

Information (the LATI 2016), and will come into effect from 1 July 2018. 

2. An “Incomplete Version” of FOI Law 

„It‟s FOI, but not as we know it‟
100

 - the scholarly comments on China‟s FOI law 

also appear true for the LATI 2016 of Vietnam. The Global Right to Information 

Rating rates the LATI 2016 with 68 points out of a possible score of 150.
101

 This 

is lower than the 70 points that this organisation rates the FOI law of China. 

Noticeably, the points given to the LATI 2016 under two important sections 

„Appeals‟ and „Sanctions‟ are 9 out of 30 and 2 out of 8 respectively.
102

 The 

LATI 2016 can be considered as an “incomplete version” of the FOI Law, 

because the legislation has finally passed not in light of the maximum disclosure 

                                                
97  Toward Transparency, Ensuring consistency, effectiveness, and justice in implementation of 

law on access to information <https://towardstransparency.vn/ensuring-the-consistency-

efficiency-and-fairness-in-law-implementation-of-access-to-information>. 

98  The Ministry of Justice, Báo cáo tóm tắt về tiếp thu ý kiến dự án Luật Tiếp cận thông tin 

[Summary Report on comments on the Bill of Access to Information] (The Ministry of Justice 

2015). 

99 Dự thảo luật online, Luật Tiếp cận thông tin (Law on Access to Information)  < 

http://duthaoonline.quochoi.vn/DuThao/Lists/DT_DUTHAO_LUAT/View_Detail.aspx?ItemID=

448&TabIndex=0>. 

100 Rick Snell and Weibing Xiao, 'Freedom of information returns to China' (2007) 10(1) Public 

Administration Today 44.  

101 Global Right to Information Rating, Country: Vietnam  <http://www.rti-

rating.org/view_country/?country_name=Vietnam>. 

102 Ibid. 
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principle and it also lacks of an independent mechanism for enforcement, as 

being demonstrated through two following points. 

Firstly, the law emphasises proactive publicity, but omits the maximum 

disclosure principle and the human rights standard of ATI. Instead of following 

this principle, the LATI 2016 provides for a list of information categorised to „be 

publicly disclosed‟ (Article 17). Meanwhile, the legal provisions enabling 

Vietnamese citizens to request state bodies for information are strict and 

complex. For examples, the scope of information possibly provided by requests 

is limited (Article 23); the requesting person must supply reasons for the 

information request (Article 24); and, the employment of information, if being 

intentionally to „fight against the Government of the Socialist Republic of 

Vietnam‟, is prohibited (Article 11).  

Secondly, the LATI 2016 is lack of provisions in regard of possible sanctions or 

punishments for violations. The right to information of citizens seems to be 

exercised through the responsibilities for public disclosure undertaken by a list of 

state bodies,
103

 the general principles guiding actions of the state bodies under 

the law,
104

 and the capacity building for government officials and the 

institutional improvements in the agencies concerned.
105

 There is also not any 

detail in the legislation referring to sanctions or punishments for no observance 

of the law‟s provisions. The citizens‟ right to state-held information is, therefore, 

not yet explicitly guaranteed when the legislation does not burden the state 

bodies with strictly binding responsibilities for accountability and transparency 

in their public disclosure. Alternatively, relevant provisions of other laws can be 

employed to punish or even prosecute violators of the LATI 2016, such as 

Article 14, the Law on the Handling of Administrative Violations concerning 

responsibility to prevent and combat administrative violations,
106

 or the Penal 

Code‟s section on offences related to abuse of power (arts from 352 to 366, the 

Penal Code 2015). However, there are still the issues persistently challenging 

implementation of open government policies, including “the shortcomings of the 

                                                
103 Law on Access to Information  2016 (Vietnam), art. 9.  

104 Ibid, art(s). 34, 35.  

105  Ibid, art. 33. 

106 Law on the Handling of Administrative Violations 2012 (Vietnam), art. 14  
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legal processes and procedures”
107

 and the problems with institutional 

framework and political will. These can make the LATI 2016 become another 

„tiger without teeth‟ as has occurred since 2005 for the insufficiently-enforced 

Law on Anti-Corruption.
108

   

3. Meeting Requirements of a Top-Down Reform  

It has been argued that the enactment of the LATI 2016 has addressed diverse 

targets of the Vietnamese State agencies. To the 13
th
 VNA deputies, the FOI Law 

adoption in the last 13
th
 VNA Session meant a remarkable achievement to 

conclude their own tenure thanks to its rationale articulated for protection of 

citizens‟ rights. For the MoJ, the successful enactment of the LATI 2016 marked 

the Ministry‟s completion of the hard job that lasted over eight years.  

The LATI 2016, after being adopted, has even satisfied the actors who used to 

hinder the law‟s introduction. The lack of an independent oversight mechanism 

in the new legislation is likely consistent with the ideology of conservative 

groups in the CPV, who argue for a solid state powers in Vietnam and against 

the western mechanism of „check and balance‟.
109 

The inadequate and 

complicated provisions on reactive disclosure appear to be unfavourable for the 

right to request state-held information, and thus help government agencies feel at 

ease while the law is not easily employed by those whose aims are to challenge 

decisions and administration of state bodies. Additionally, the majority of the 

provisions on FOI exemptions refer to the legislation on state secrecy, while the 

state-secrecy law project is now in the drafting process being executed by the 

MoPS. This means that the most important part of the LATI 2016 depends on 

another legislation, whose text does not yet exist and whose content is 

determined by the MoPS‟ approach to government openness and democracy. 

Moreover, exclusion of state-owned enterprises from the list of agencies 

responsible for public disclosure under the LATI 2016 has also pleased the 

                                                
107  Do Thu Huyen and Vu Cong Giao, „Asset recovery in the fight against corruption in 

Vietnam: problems and perspective‟ (2018) 9(1) Jindal Global Law Review 57. 

108 Thai Son, „Vietnam's corruption fight fails: officials' (2014)  Thanh nien News  

<http://www.thanhniennews.com/politics/vietnams-corruption-fight-fails-officials-33327.html>. 

109 Thaveeporn Vasavakul, 'Authoritarianism reconfigured: Evolving accountability relations 

within Vietnam‟s one-party rule' in Jonathan London (ed) Politics in Contemporary Vietnam 

(Palgrave Macmillan, 2014) 42-63. 
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groups who are authorised to manage and disburse the state budget. With 

economic strengths, these groups often have considerable influence on the state 

policies, which are lobbied for maximising the groups‟ advantages and 

minimising their obligations of accountability and transparency.
110

  

Concluding Remarks 

In between the hopes and doubts, the adoption of the first FOI Law in Vietnam is 

a significant piece of legislation in a developing Vietnam and is one of the most 

outstanding legislation events in the year of 2016 as given by the MoJ‟s 

announcement.
111

 This chapter examined the cause of Vietnam‟s FOI law-

making, which has been tied in a complex way to the economic and political 

contexts in the country throughout different stages.  

The chapter argues that not only the politics and the economy but the internal 

and external pressures on human rights issues have generated the outcome of the 

FOI law recently enacted in Vietnam. The human rights rationale for the law 

project has, however, been moulded to accommodate the two goals imposed by 

the Đổi Mới, which were economic development and political stability. Both 

Vietnam‟s growth and the effective resilience of the Party-State rely on the 

extent of improvements made to government transparency, which in turn partly 

depend on how the citizens could exercise their right to state-held information. 

The Đổi Mới‟s goals accelerated the recognition and the search for alternatives to 

improve the right of ATI on the one hand, but they have contextually restrained 

the applying of the rights-based approach to FOI Law on the other hand. From an 

economic perspective, securing the right of ATI would require considerable 

trade-offs between individual rights and economic development. Approached 

from the political point of view, the right of ATI would carry persistent risks for 

the Party-State‟s leadership and challenge the CPV‟s legitimacy. The dilemma of 

the right of ATI has been the main driver of a weak FOI law that has been 

introduced in Vietnam. 

                                                
110 Luong Dinh Hai, 'Impacts of the Interest Groups in Vietnam at Present' (2016) (3) Vietnam 

Social Sciences 61. 

111 The Ministry of Justice, Phê duyệt và công bố 10 sự kiện nổi bật năm 2016 của ngành Tư 
pháp [ Approved and Announced 10 Outstanding Events of the Justice Sector in 2016]  Cổng 

thông tin điện tử Bộ Tư pháp [MOJ Portal] <http://www.moj.gov.vn/qt/tintuc/Pages/chi-dao-

dieu-hanh.aspx?ItemID=1958>. 



135 

 

 



136 

 

 

Chapter 6 

FOI Compliance: Evaluating Pre-conditions to Implement the Right of ATI 

in Vietnam 

 

Introduction  

This chapter aims to answer the question as to whether adopting an FOI law 

could lead to the strengthening of the right to access state-held information in 

Vietnam. To this end, this chapter develops an analytical framework to predict 

the trend of FOI compliance in Vietnam. The framework in this chapter has been 

drawn from the models and pre-conditions of FOI compliance, which were 

included in the studies of Roberts, Snell, Darch and Underwood.
1
 This 

framework identifies the factors likely to be supportive of or hinder effective 

implementation of the right of access to state-held information in contemporary 

Vietnam.   

This chapter comprises of four main parts and a conclusion section. The first part 

presents the analytical framework employed to predict the trend of protecting the 

citizen‟s right to access state-held information in Vietnam. The parts II, III and 

IV will examine three determinants of Vietnam‟s observance of the right of ATI, 

which are political willingness, bureaucratic capacity and pressure of public 

demand. The conclusion will include a synthesis of these factors which will 

favour or hinder enforcement of laws with respect to the right of access to state-

held information, and will provide a prediction of the likely trends with respect 

to FOI compliance in Vietnam.  

                                                
1 See Alasdair S Roberts, 'Limited access: Assessing the health of Canada's Freedom of 

Information laws' (1998) ; Rick Snell, 'Administrative Compliance–evaluating the effectiveness 
of freedom of information' (2001); Colin Darch and Peter G. Underwood, 'Freedom of 

information legislation, state compliance and the discourse of knowledge: The South African 

experience' (2005) 37(2) The International Information & Library Review 77. 
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Part I: Analytical Framework 

1. FOI Compliance Models and the Prerequisites for the Right of ATI 

In 1998, Alasdair Roberts proposed a model to analyse the likely degree of non-

compliance with the FOI law in Canada.
2
 According to Roberts, FOI non-

compliance was identified at three levels, which were described as „malicious‟ 

non-compliance, „adversarialism‟ and „administrative non-compliance‟.
3
 Roberts 

indicated three main causes of the non-compliance with FOI in Canada, which 

were the weakness of FOI legislation, the inadequate capacity of records 

management systems and the low willingness of governmental officials.
4
 

Rick Snell from the University of Tasmania then developed Roberts‟ model. To 

change the “non-compliance” model to a “compliance” one, Snell added two 

categories which examined FOI observance by bureaucracy, which were 

administrative compliance and administrative activism.
5
 He also described 

standards for compliance, including cooperation, the time limitation taken for 

handling information requests, and how government officials would effectively 

apply exemptions as stipulated in FOI laws.
6
 Colin Darch and Peter G 

Underwood then further developed the compliance model by adding  another 

category to evaluate compliance, namely „pre-emptive destruction‟, by which a 

secrecy culture in the functioning of bureaucracy could dominate and totally 

block the implementation of the right of ATI.
7
 

One of the most important contributions that Darch and Underwood made to the 

FOI compliance model was their division of the factors affecting the 

enforcement of FOI law into the two groups of bureaucratic capacity and 

political willingness. Bureaucratic capacity was defined by Darch and 

Underwood as „the objective ability of a given agency to comply‟.
8
 The factors 

that Roberts and Snell drew on to assess FOI compliance, such as records 

management and lack of human and equipment sources, belonged to the capacity 

                                                
2 Roberts, above n 1. 
3 Ibid. 
4 Ibid. 
5 Snell, above n 1. 
6 Ibid. 
7 Ibid. 
8 Colin Darch and Peter G Underwood, Freedom of Information and the Developing World: The 

citizen, the state and models of openness (Elsevier, 2009). 
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group. Political willingness, which is „an attitudinal measure‟
9
 of state leaders 

and state bodies, includes a range of factors such as the FOI legislation and 

official attitudes.   

Table 1 below summarizes the classification of the compliance model in the 

Robert-Snell, Darch and Underwood studies. Accordingly, the first column lists 

six levels of FOI compliance, from the highest degree of compliance which is 

„proactive compliance‟ to the lowest one named „pre-emptive destruction‟. The 

second column shows the properties of the three conditions of FOI compliance 

and the third column shows some possible recognised indicators of compliance. 

  

Level Conditions of 

compliance  
Behaviors 

 

Proactive compliance  
High bureaucratic 

capacity  

High political willingness 

   

-  Information made available 

before requests 

-  Exemptions waived 

-  Review perceived as quality 

control 

Administrative 

Compliance 

Bureaucratic capacity    

Having willingness  

-  Co-operative attitudes 

-  Exemptions used minimally 

-  Review seen as guide to 

future decisions 

Administrative Non-

compliance 

Low capacity  

Willingness doubtful 

- Inadequate resources 

-  Poor record keeping 

-  FOI accorded low priority 

Adversarialism 
Bureaucratic capacity 

irrelevant 

Unwillingness  

- Us-and-them attitudes 

-  Exemptions resorted to 

-  Delaying tactics 

-  No explanation 

Malicious Non-

compliance 

Bureaucratic capacity 

irrelevant 

Malice 

- Shredding 

-  Information not recorded or 

filed 

-  Documents removed from 

files 

                                                
9 Ibid.  
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Pre-emptive destruction 
Criminality - Shredding  

- Burning 

- Expatriation of records 

- Documents removed from 

files   

Table 1. The Roberts, Snell, Darch and Underwood Compliance Categories 

 (Adapted from Colin Darch and Peter G Underwood, Freedom of Information and the 

Developing World: The Citizen, the State and Models of Openness, 119). 

2. Building an Analytical Framework for the Likely Trends in FOI 

Compliance in Vietnam 

The compliance model developed by Roberts, Snell, Darch and Underwood has 

an important role in evaluating administrative bodies‟ compliance with FOI law. 

The models have been used to assess FOI compliance in countries such as 

Canada,
10

 Australia
11

 and South Africa
12

. However, this model still lacks some 

relevant criteria when being applied to a country which has inefficient the rule of 

law and freedom of the press, such as China and Vietnam.
13

  

In this chapter, I modify the model of Roberts, Snell, Darch and Underwood to 

anticipate the likely trends in the implementation of a new FOI law and its 

impact on securing the right to access state-held information in Vietnam. The 

framework helps to assess the determinants of FOI compliance and accordingly 

predicts how well the right of access to state-held information will be 

implemented in the political and social contexts of Vietnam after the LATI 2016 

takes effect. Compared with the Roberts, Snell, Darch and Underwood 

compliance model, the following three points were added to the analytical 

framework:  

Firstly, the framework adds an important condition to the assessment that is the 

condition of „pressure of public demand‟.
14

 According to Darch and Underwood, 

for the right of ATI to be implemented, in addition to the conditions of political 

willingness and bureaucratic capacity, the state must also ensure „citizens‟ 

                                                
10 Roberts, above n 1. 
11 Rick Snell, 'The Kiwi Paradox: A Comparison of Freedom of Information in Australia and 

New Zealand‟(2000)'  28 Federal Law Review 575. 
12 Darch and Underwood, above n 1. 
13 For example in China case in Weibing Xiao, Freedom of Information Reform in China: 

Information Flow Analysis (Routledge, 2013). 
14 Darch and Underwood, above n 8, 118. 
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activism is able to maintain pressure on the bureaucracy‟.
15

  The condition of the 

pressure of public demand is more important in Vietnam where the private press 

is not allowed to operate and civic society is subject to state control. 

Secondly, the model adds elements to determine the level of response to the 

three conditions of FOI compliance. There is a lack of data on FOI 

implementation because the LATI 2016 has not yet entered into force in 

Vietnam. Thus, political willingness can only be appraised through the fact that 

the regulations were enacted (the LATI 2016) and through the attitude of public 

servants. The capacity of bureaucracy is measured by the quality of records 

management systems, technology, and financial and human resources. The 

pressure of public demand is evaluated through the level of influence of social 

media, the press and civil society on the behaviour of government officials. 

Thirdly, to overcome the lack of data in order to evaluate the 'behaviours' of both 

the supply side (the public sectors) as well as the demand side (the public), the 

analytical framework  model was not assessed in terms of six levels of 

compliance as in the Roberts, Snell, Darch and Underwood models, but analysed 

in three levels only, which are: compliance (score: +1), non-compliance (score: -

1), and uncertainty of compliance (score: 0). The framework helps to evaluate 

FOI compliance in both forms of public disclosure, which are proactive 

disclosure and reactive disclosure.  On the basis of research evidence and the 

cases regarding the implementation of provisions on transparency and disclosure 

rules in Vietnam as outlined in the next section of this chapter, scores are given 

to factors in each categories as follows (See details in Table 2). 

                                                
15 Ibid. 
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The trend 

 

 

Factors 

Compliance  Non-Compliance Uncertainly of 

Compliance 

Proactive 

disclosure 

Reactive 

disclosure  

Proactive 

disclosure 

Reactive 

disclosure  

Proactive 

disclosure 

 Reactive 

disclosure  

Political 

willingness  

The quality of 

FOI law  base 

on the Right-

Based 

Approach 

+1 

 

+1 

 

-1 -1 0 0 

Officials 

attitude   

+1 +1 -1 -1 0 0 

Bureaucratic 

capacity  

Records 

management  

+1 +1 -1 -1 0 0 

Technology   +1 +1 -1 -1 0 0 

Finance and 

human 

resources  

+1 +1 -1 -1 0 0 

Pressure of 

public 

demand 

Social media  +1 +1 -1 -1 0 0 

Press +1 +1 -1 -1 0 0 

Civil society    +1 +1 -1 -1 0 0 

Table 2. Analytical Framework for the trend of FOI compliance in Vietnam 

Part II: Political Willingness  

1. The Quality of the LATI 2016 Compared with the Rights-Based Standard 

of ATI 

1.1. The Scope of the Right of ATI    

The RTI Rating
16 

scored the regulations of the LATI 2016 on the scope of the 

right to access state-held information at 16 out of 30 points. On the one hand, 

there are four sections of the LATI 2016 that scored 0 points, which limit the 

scope of ATI.
17 

On the other hand, the LATI 2016 meets the requirements of the 

maximum disclosure principle when ATI applies to all state agencies, including 

the legislature and the judiciary.  With a score of 16/30, the quality of Vietnam's 

FOI Law is classified as higher than China (11/30) or Australia (10/30). 

                                                
16 Global Right to Information Rating, Country: Vietnam  <http://www.rti-

rating.org/view_country/?country_name=Vietnam>. 

17 See detail on Appendix 3, Table 5. 
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Although the provisions of the FOI law on the scope of access rights to 

information cannot prove that FOI will be implemented in Vietnam better than in 

China or Australia, it does however show the commitment of the Vietnamese 

government in terms of ensuring the right of ATI for Vietnamese citizens. 

1.2. Exceptions 

It is difficult to assess the quality of the exceptions to FOI obligations under the 

LATI 2016 because the law only provides two articles on exceptions (Article 6 

and Article 7) which need to be read with  other laws on state secrets.  The RTI 

Rating of the LATI 2016 achieved 14 out of 30 points on the „exceptions‟ 

section.
18

 However, this score has not reflected the situation properly because the 

LATI 2016 does not mention a "public interest test" or "harm test" mechanism.  

With the sketchy and vague regulations of the LATI 2016 on exemptions, the 

score of 14 out of 30 points by the RTI Rating does not reflect the political 

willingness of the Vietnamese government to create a legal mechanism to ensure 

the right of ATI. The lack of legal mechanisms for identifying information 

exempted from access is a legal loophole and creates the risk of turning the LATI 

2016 into a "law in name only" because it needs to depend on the interpretation 

of other legislation such as laws on state secrecy and guiding documents. 

1.3. Facilitating the Right of ATI 

1.3.1. Proactive Disclosure: Information shall be Public 

The maximum disclosure principle requires FOI laws to have mandatory 

disclosure by public authorities without waiting for a request.
19

 This requirement   

seems to have been complied with in the LATI 2016.  Accordingly, Chapter 2 of 

the LATI 2016 comprises six articles (from Article 17 to Article 22) which 

provide the duties of state agencies with respect to public disclosure. In 

particular, Article 17 of this law sets out 15 types of information that are “subject 

to mandatory disclosure”.
20

 The list is quite diverse, from the type of information 

at the macro level such as socio-economic development strategies and state 

budgets to the micro level such as contact details of government agencies. The 

                                                
18 See detail on Appendix 3, Table 6. 

19 See Chapter 2. 
20 Law on Access to Information  2016 (Vietnam), art.17. 
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LATI 2016 also contains several publicity measures in order to ensure that 

proactive disclosure will reach a maximum number of people, for example by 

posting to websites, use of mass media, or official gazettes.
21

  

The emphasis on proactive disclosure commenced many years before the passage 

of LATI 2016.
22

 The focus is on the state‟s propaganda, which is considered as 

one of the major objectives of this law: 

To ensure formal ways for information provision, to deter distortion and false 

dissemination, and to initiate consensus in society for developing and 

implementing policies and laws.
23

 

The emphasis on proactive disclosure is distinct from traditional FOI laws such 

as in Australia, which consider the duties of authorities to publish information as 

a supporting condition of the right to access information only.24 Similar to the 

FOI legislation in China,25 the provisions of LATI 2016 express the willingness 

of public authorities in Vietnam to actively disclose information held by them to 

the public. 

1.3 2. Reactive Disclosure: Making a Request for Information  

The maximum disclosure principle requires FOI laws to prescribe simple 

procedures at a reasonable cost for making a request for ATI.
26

 The LATI 2016 

has adhered to this principle in terms of cost. Article 12 provides that 

„[i]nformation is provided free of charge for citizens.‟
27

 However, ATI on 

request is restricted by procedural requirements.  Under the law, the only three 

categories of information that might be provided in response to a citizen‟s 

requests are:  

(1) Information subject to mandatory disclosure as regulated in Article 17;   

                                                
21 Ibid, art. 18. 
22 See Chapter 4. 

23 The Ministry of Justice, Departerment of dissemination and propaganda, The introduction of 

some contents of the 2016 LATI [Giới thiệu một số nội dung của Luật Tiếp cận thông tin 2016] 

(2017). 
24  Bayne Peters, Freedom of information : an analysis of the Freedom of Information Act 1982 

(Cth) and a synopsis of the Freedom of Information Act 1982 (Vic) (The Law Book Company 

Limited, 1984). 
25 Xiao, above n 13. 

26 See Chapter 2. 
27 Law on Access to Information  2016 (Vietnam), art. 12.   
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(2) Information concerning trade secrets, personal secrets and privacy or 

family secrets;   

 (3)Information concerning the life, activities, production and business of 

the applicant.
28

  

While Clauses 2 and 3 of Article 23 refer to the right of access to personal 

information, the access to non-personal information is limited within the list of 

information categories as provided in Article 17 only. As such, the state is able 

to continue controlling the information flow in the society and maintain legal 

grounds for state agencies to refuse the public‟s requests for information, where 

disclosure is likely to be embarrassing or to undermine the prestige of state 

bodies and civil servants.  

This restriction prevents people using the law to challenge the Vietnamese 

government. This can be seen more clearly in the details of Articles 11 and 24, 

by which information requesters must state the reasons leading to the requests 

and are prohibited from „using the information [if provided] against the State of 

the Socialist Republic of Vietnam.‟
29

 The political willingness to accept the right 

to access state-held information by request seems to be very limited.   

1.4. Conditions to Ensure the Right of ATI 

1.4.1. FOI‟s Oversight Body 

According to the maximum disclosure principle set out in Chapter 2, an 

oversight body for FOI should be independent in order to effectively enforce FOI 

law.
30

 This theory, however, is not easy to apply in practice and depends on the 

context of each country. In Vietnam, no independent institute has been 

established to enforce the LATI 2016 although such a model has been proposed 

in the drafting process of the law.
31

 The MoJ has been assigned to undertake 

general observation of law enforcement but it does not have the power to force 

other agencies to obey the law. The LATI 2016 added some duties to state 

                                                
28 Ibid Art. 23 (1). 
29 Ibid Art. 11, 24. 
30 See Chapter 2; Toby Mendel, The public's right to know: principles on freedom of information 
legislation (Article 19, 1999). 
31 Mai Thi Kim Hue, 'Securing freedom of information in Vietnamese government and law' 

(Ph.D, The University of Queensland, Australia, 2016) 
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agencies to secure the right of ATI, but those obligations will „depend on their 

actual conditions‟.
32

   

Despite significant changes in the economic and institutional mechanisms after 

decades of the Đổi Mới, the CPV does not support the establishment of an 

independent agency. The recommendations have been made to set up an 

independent mechanism such as the establishment of a constitutional court and a 

national human rights institution, but this did not receive the acceptance of the 

Politburo Committee.
33

 The CPV maintains that state power is united and 

therefore it is unnecessary to create a “checks and balances” regime such as 

those in the Western state models. Thus, the creation of an independent body to 

supervise and guarantee the exercise of FOI has become unlikely. Similar to 

Vietnam‟s anti-corruption legislation since 2005,
34

 the FOI law is weak because 

its enforcement is not undertaken by an independent oversight body.   

1.4.2. FOI Review Regime 

The LATI 2016 does not include any particular section on the review of FOI but 

refers to provisions in other relevant laws, including the law on complaints,
35

 the 

law on denunciations,
36

 and the law on administrative procedures.
37

 Requests for 

a FOI review will be handled similarly to requests for review of other types of 

administrative decisions. There are therefore three types of procedures that 

citizens are able to undertake to request reviews of state agencies‟ decisions 

concerning FOI implementation. They are:  

- Complaint which means that a citizen requests a competent agency to review 

an administrative decision or act of a state administrative agency when 

having grounds to believe that such a decision or act is unlawful and 

infringes upon his/her/its rights and lawful interests.
38

 

- Denunciation which means that a citizen notifies a competent agency of a 

violation committed by any agency, Organisation or person which causes 

                                                
32 Law on Access to Information  2016 (Vietnam), art. 35(6). 
33 Giao Cong Vu and Tran Kien, 'Constitutional Debate and Development on Human Rights in 

Vietnam' (2016) 11(2) Asian Journal of Comparative Law 235. 
34 See Chapter 4. 
35 Law on Complaints No. 03/2011/QH13 2011 (Vietnam). 
36  Law No. 03/2011/QH13 on Denunciations 2011 (Vietnam). 
37 Law No. 64/2010/QH12 on Administrative procedures 2010 (Vietnam). 
38 Law on Complaints 2011 (Vietnam).  
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damage or threatens to cause damage to the State interests or rights and 

legitimate interests of citizens, agencies or organisations.
39

 

- Lawsuit which means that a citizen can sue against an administrative decision 

or act of a state administrative agency in the administrative courts.
40

 

Vietnamese law enables citizens to employ a range of procedures to make a 

request for reviews of administrative decisions and acts of state administrative 

agencies in both internal and judicial reviews. The legal provisions seem to 

demonstrate political willingness to allow citizens to implement their rights to 

access information.
41

 However, within the Party-State mechanism, the court 

system is not independent and is often prone to defending the reputation of 

bureaucrats against complaints involving administrative decisions or acts of 

government bodies.
42

 Political willingness to secure the right of ATI, therefore, 

needs to be analysed in association with the attitude of government officials and 

public servants.  

2.  Public Officials’ Attitudes 

Assessing civil servants' attitude to comply with the FOI is difficult when the 

LATI 2016 has not yet been implemented. In this section, through the analysis of 

two case studies that have involved to governmental transparency, I argues that 

the lack of willingness of public officials is the most obstacle to the exercise of 

access to information in Vietnam.  

2.1. Assess the Attitudes of Civil Servants through Two Case Studies 

2.1.1. Disclosure of Land Management according to the World Bank‟s Studies 

The World Bank (WB) used an evidence-based methodology to carry out two 

studies on public disclosure in land management in Vietnam in 2010 and 2013. 

The researchers, who were in the roles of local citizens, requested state-held 

information pursuant to stipulations of the land law and then measured the levels 

of disclosure information on land management. Using the same criteria set for 

                                                
39 Law on Denunciations 2011 (Vietnam). 
40 The Law on Administrative Procedures 2015 (revised) (Vietnam). 
41 Hue, above n 31. 
42 Penelope Nicholson, 'Judicial independence and the rule of law: the Vietnam court experience' 

(2001) 3(1) Australian Journal of Asian Law 37. 
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both studies, the WB reported that between 2010 and 2013 public disclosure of 

land administration in Vietnam increased by up to 15 percent.
43

  

Despite the improvements, the 2013 report showed a number of instances of non-

compliance with legal requirements on disclosure of land management.  Table 3 

below synthesises the reasons explained by provincial-level officials to refuse 

the requests for state-held information in accordance with the disclosure laws on 

land management.  

Reasons Categories of information 

Administrative 

Procedures 

Land Use Plans and 

Planning 

Urban Planning Compensation, 

Support and 

Resettlement 

Province

s 

Commune

s 

Province

s 

Commune

s 

Province

s 

Commune

s 

Province

s 

Commune

s 

Does not 

have 

such 

information   

1 8 2 26 3 27 0 53 

The  

officials 

refuse to 

provide 

information  

3 12 9 37 10 27 21 15 

The 

responsible 

official is 

not in 

the 

office/on 

leave 

2 28 2 62 4 24 13 62 

The  

documents 

are 

lost, 

0 2 0 0 0 0 0 0 

                                                
43 The World Bank, Land transparency study: synthesis report (Hong Duc Publishing House, 

2014). 
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damaged 

The 

information 

is provided 

upon 

payment 

0 0 0 0 1 0 0 0 

The  

officials 

require 

introductio

n letter 

2 3 1 16 4 3 7 12 

Table 3. Reasons for non-disclosure information 

 (Scoured: The World Bank, Land transparency study: synthesis report)44 

The data from the WB‟s report showed how public disclosure depended on the 

attitude of the civil servants who were in charge of information provision. There 

were small numbers of refusals to provide information because the authorities 

did “not have such information” or “the documents were lost and damaged”. The 

requesters failed to access information in most cases because of refusals from the 

responsible person or their absence from their offices. The officials responsible 

could refuse or delay on the basis that the requester did not provide a letter of 

reference or for personal reasons such as they were overloaded with other duties 

and therefore unable to respond to the information requests in a timely fashion. 

The reasons given by civil servants show their unwillingness to comply with the 

disclosure regulations. 

2.1.2. The “6,700 people for 6,700 trees” Case  

The “6,700 people for 6,700 trees” case is an example of how state bodies were 

unwilling to respond to requests for information, which remains a foreseeable 

challenge for the LATI 2016 implementation. This case came from the Decision 

6816/QĐ-UBND dated 11/11/2013 issued by the Hanoi People's Committee to 

implement a project on the improvement and replacement of urban trees in Hanoi 

between 2014 and 2015, where 6,708 trees were planned to be cut down.
45

 It was 

a shock to the public when hundreds of trees that lined Nguyễn Trãi Road and 

                                                
44 Ibid. 
45 Quang Binh Le, Doan Thi Ha, Nguyen Thi Thu Nam, and Mai Thanh and Tu, Report on 

Movements to Protect #6700 Trees in Ha Noi (Hong Duc Publisher, 2015). 
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Nguyễn Chí Thanh Road were suddenly cut down in March 2015 without 

anyone being informed. Trần Đăng Tuấn, who is a former senior civil servant, 

posted on his Facebook page an open letter to the Chairman of Hanoi People‟s 

Committee Nguyễn Thế Thảo, in which he requested public disclosure and 

accountability in relation to the project. 
46

  

Tuấn‟s letter was then shared on social media and supported by the press.
47

 

Further protests from the people arose after Phan Đăng Long, the Deputy 

Director of the Propaganda Committee of Hanoi issued a statement which 

dismissed requests for public disclosure regarding the trees being cut down.
48

 

Several requests for information have been sent by a group of lawyers named 

Trần Vũ Hải, Nguyễn Hà Luân, Lê Luân, Trần Thu Nam and Trương Chí Công 

and a group with 7,200 Facebook members named “For a Green Hanoi” to the 

Hanoi People‟s Committee.
49

 Both of these requests questioned the legal grounds 

for Hanoi bureaucracies implementing the project of overhauling and replacing 

urban trees in Hanoi during the period 2014-2015 and asked the competent 

agencies to disclose all documents concerning the project.  

This campaign achieved a significant result in that it stopped the tree-felling 

project.
50

  However, the transparency request still remained. Hanoi‟s authorities 

kept silent in response to the requests for information from either of the parties.  

The representatives of the Hanoi People‟s Committee denied the request for 

information from the “For a Green Hanoi” group on the grounds that it „was not 

directly relevant to the rights and legitimate interests of the institutes, 

organisations and/or individuals‟, and thus „the people do not have the right to 

question or make a request for accountability‟.
51

 The bias to interpret disclosure 

                                                
46  Ibid. 
47  Ibid. 
48  Ibid. 
49  VOV, 'The lawyers: Who has advised for the project cutting down 6,700 trees (Đài tiếng nói 

Vietnam, Các luật sư: Ai đ  tham mưu cho đề án đốn hạ 6.700 cây xanh?)', VOV News,  < 

http://vov.vn/xa-hoi/cac-luat-su-ai-da-tham-muu-cho-de-an-don-ha-6700-cay-xanh-389181.vov > 
50  Le and Tu, above n 45.    
51 Pham Doan Trang, 'Government should learn more about law and accountability (Quan chức 

hãy học hỏi thêm về luật pháp và trách nhiệm giải trình)' on Pham Doan Trang, 

<http://www.phamdoantrang.com/2015/06/quan-chuc-hay-hoc-hoi-them-ve-luat-phap.html> 
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rules in favour of confidentiality is one of the obstacles to FOI compliance in 

Vietnam.
52

  

 2.2. Lack of Political Willingness   

The land transparency reports and the case of “6,700 people for 6,700 trees” 

showed a lack of understanding about public disclosure being the obligation of 

officials. The bureaucracy handled this public demand for government 

transparency in a similar way to its silent responses to the social unrest 

concerning the anti-China movement and environment and land management 

complaints.
53

  The problem lies in the nature of the bureaucracy as it always 

tends to control the flow of information and does not enable public disclosure of 

state-held information in order to minimise the risks of exposing civil servants‟ 

misconduct.
54

 

The lack of willingness to provide information comes from the local context in 

Vietnam. First, delaying the provision of state-held information often supports 

the private interests of civil servants. For example, information on land 

management can typically be beneficial for those who hold information about 

land development plans or strategies, or other economic policies concerning land 

governance.
55

 Second, an administrative culture underpinned by secrecy has 

been a way of life for almost all civil servants, whose preference has been not to 

disclose information.
56

 It is common that government documents are stamped 

"CONFIDENTIAL” and are thus exempt from accessibility to the public under 

FOI law.
57

 Third, the lack of sanctions under FOI rules has also led to an 

increase in non-compliance amongst civil servants over time. This issue is likely 

                                                
52 In Vietnam, the National Assembly Standing Committee is the only authority to explain the 

law. Article 2, Article 74 of the Vietnamese Constitution (2013) stipulates that the Standing 

Committee of the VNA have the following tasks and powers: "... To issue ordinances on matters 

assigned by the VNA; Explain the Constitution, the law, the ordinance ". However, the 

Commission rarely exercises this authority. The practice shows that government agencies often 

make their own interpretations without waiting for the interpretation of the Standing Committee 

of the VNA.  

53 See Chapter 4. 
54  Darch and Underwood, above n 8. 
55  Ngọc Thành, 'VOV, Lack of disclosure of information leads to profiteering privileges, (Thiếu 

công khai thông tin dẫn đến đặc quyền trục lợi),' VOV.VN,  < http://vov.vn/chinh-tri/quoc-
hoi/thieu-cong-khai-thong-tin-dan-den-dac-quyen-truc-loi-462679.vov >. 
56 See Chapter 4. 
57 See Chapter 4. 



151 

 

to continue given that the LATI 2016 does not provide any further sanctions for 

acts of wilful failure to comply with FOI law.
58

   

Part III: Bureaucratic Capacity    

The need to modernise the bureaucracy in Vietnam to foster economic 

development has driven the improvement of administrative agencies‟ capacity in 

Vietnam.
59

 The positive outcomes of the state apparatus reform was illustrated 

through results of a set of Public Administrative Reform Monitoring and 

Evaluation Indicators (PAR Index), which is published annually by the Ministry 

of the Interior.
60

  The Par Index from 2012 to 2015 showed increases in the 

indicators concerning modernisation of state administration
61

 at both ministerial 

and provincial levels. In the government ministries, the relevant indicator rose 

from 72.81 to 85.55. At the provincial level, this increased from 64.07 to 76.61 

(see Figure 1). 

 

 

Figure 1. Modernisation of state administration Index of Ministries and Provincial People‟s Committee in 
Vietnam (2012-2015). 

                                                
58 See Section 2 of this Chapter. 
59 See Chapter 4. 
60 Par Index is a set of Vietnam‟s public administrative reform monitoring and evaluation 

indicators. The Index is annually announced by the Ministry of Home Affairs about the outcomes 

archived by the ministries, the ministerial-level agencies and the Provincial People's Committees 

during their implementation of the Master Plan for institutional reform, administrative apparatus 

reform, improvement of civil servants‟ capacity, public finance reform, and modernization of the 

administration during 2011 - 2020. Detail at < https://moha.gov.vn/danh-muc.html?cateid=560 >. 
61 The PAR Index‟s area of modernization of state administration is divided into three indicators: 

application of informatics technology, proactive disclosure on the agency‟s website, and 

application of ISO standards in functions and operation of the agency.    
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(Sources: PAR Index 2012, 2013, 2014, 2015)
62

 

Three areas of bureaucratic capacity, which are record management, technology, 

finance and human resources, have seen significant improvements.  

1. Records Management 

Records management is „a field of management responsible for the efficient and 

systematic control of the creation, receipt, maintenance, use and disposition of 

records.‟
63

 Peter Sebina argues that the government needs to possess a reliable 

archive system to enable FOI compliance and accessibility of the public to state-

held information in addition to issuance of a strong FOI Law.
64

 According to 

Roberts, some developing countries seem unable to improve FOI legislation 

because they do not have archive systems adequate for the public‟s access to 

government information.
65

 

In Vietnam, the system of record management has been linked with the 

requirement to modernise administrative apparatuses in accordance with the 

criteria of International Standards Organisation (ISO) standards.
66

 The objective 

of applying ISO 9001 is to improve the quality and effectiveness of the public 

service. ISO standards require state agencies to store documents in accordance 

with specified standards so that state-held information is well archived and more 

accessible. ISO standards have been effectively applied by the Vietnamese 

bureaucracy. According to the Par Index 2015, 15 out of 19 ministries have met 

100 percent of ISO standards.
67

  

Besides applying the ISO standards, the government of Vietnam has standardised 

information archiving in state agencies pursuant to the Law on Archives passed 

                                                
62 Vietnam‟s Ministry of Home Affairs, PAR Index, < https://moha.gov.vn/danh-

muc.html?cateid=560 >. 
63 International Standards Organisation ISO 15489-1: 2001: 3. 
64 PMIM Sebina, 'Freedom of Information and records management: a learning curve for 

Botswana' (Ph.D., University of London, 2006).  
65 Alasdair Roberts, Blacked out: Government secrecy in the information age (Cambridge 

University Press, 2006). 
66 In 2006, the Prime Minister issue a Decision no. 144/2006/QĐ-TTg providing for the 

establishment, implementation, assessment and certification of quality management systems 

compliant with TCVN ISO 9001:2000 standard in state administrative agencies. The standard 

TCVN ISO 9001:2000 was replaced with TCVN ISO 9001:2008 by the Prime Minister‟s 
Decision no. 118/2009/QĐ-TTg dated 30/9/2009, and then revised by the Prime Minister‟s 

Decision no. 19/2014/QĐ-TTg on 05/3/2014, and effective from 18/5/2014.  
67  All data from the result of Par Index 2015 and synthesized by author.  
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by the VNA on 11 November 2011. Under this law, civil servants are responsible 

for filing records and all relevant documents into the agency archive after 

completing the respective assignments.
68

 The law also allows individuals and 

organisations to access the state agencies‟ archives, but the access must be 'for 

legitimate purposes' and not infringe on 'the interests of the state'.
69

 There is no 

detail in this legislation that provides clarification as to how these conditions 

intersect with the people‟s accessibility to state-held information. This means 

that state agencies are fully authorised to make decisions on whether documents 

and records in their archives can be accessed or not. FOI compliance in Vietnam 

is not only impacted by the archives of state bodies, but also the political 

willingness of bureaucracies.  

2. Information and Communications Technology (ICT) 

ICT has significantly changed the administrative apparatus in Vietnam.
70

 After 

the Đổi Mới, important changes have been seen in the functioning of state bodies 

thanks to the application of information technology. The government of Vietnam 

has made efforts with the progress towards an “e-government” in the country. 

All state bodies at ministerial and provincial levels have their own websites.
71

 

These regularly updated sites are making remarkable contributions to increase 

the information flow from the state to the people. According to the E-

Government Development Index (EGDI) assessed by the United Nations, 

Vietnam has achieved continuous growth and reached an increase from 0.3573 in 

2013 to 0.5143 in 2016.
72

  

Thanks to ICT, a significant amount of national data has been digitalised for free 

access.
73

 More and more state-held information is now shared among open 

websites. For example, the Ministry of Finance has published the reports of the 

                                                
68 Art.11 of the  Law on Archives (Vietnam).  
69 Art. 29 of the  Law on Archives (Vietnam). 
70 See Chapter 4. 
71 Decree No. 43/2011/ND-CP dated June 13, 2011 on provision of online information and public 

services on website or web portals of state agencies. 
72 „The E-Government Development index incorporates the access characteristics, such as the 

infrastructure and educational levels, to reflect how a country is using information technologies 

to promote access and inclusion of its people. The EGDI is a composite measure of three 

important dimensions of e-government, namely: provision of online services, telecommunication 

connectivity and human capacity.‟ See United Nation, E-Government Development Index 
(EGDI) <https://publicadministration.un.org/egovkb/en-us/About/Overview/-E-Government>. 
73 For example, the national law database can be access at 

http://www.moj.gov.vn/Pages/vbpq.aspx 
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state budget, including the annual budget estimates and financial accounts from 

2001 to date. From 2015, the state budget reports are available for citizens to 

access on the website of the Finance Ministry for public access.
74

  

While state-held information is increasingly archived in digital equipment, the 

legal provisions on management and ATI in electronic forms are not properly 

complied with. Electronic data can be easily deleted intentionally or 

unintentionally. A request for access to official e-mail content of public servants 

is unprecedented in Vietnam and is not regulated in legal documents. This gap in 

legislation leads to the possibility of access to electronic materials being 

dependent upon the willingness and attitudes of civil servants.  

3. Finance and Human Resources  

After the Đổi Mới, all ministries in Vietnam have set up units, which are 

specifically charged with responsibility for information communication and 

technology. These units are responsible for proactive disclosure of information 

through the agencies‟ portals. Additionally, public relations departments have 

been established by ministries and provincial People‟s Committees, the functions 

of which include the preparation of documents for public disclosure to the mass 

media and the people. The Prime Minister's Decision No.77/2007/QD-TTg dated 

on May 28, 2007, promulgating the Regulations on Spokespersons and provision 

of information to the press has created the title of “spokesperson” in the system 

of state agencies, which provides official statements and information to the 

public and the mass media through functioning of those agencies‟ 

representatives. 

Continuing investments in finance and the workforce for the purpose of 

information management and communication primarily stems from the goals of 

state propaganda. As a legacy of the socialist model of governmentality, a huge 

propaganda system has existed in Vietnam's bureaucracy for a long time as 

analysed in Chapter 4. The propaganda units established in the state agencies 

with the functions of conveying information to control public opinion have now 

got the newly assigned tasks of implementing the law on FOI. There is no plan to 

                                                
74 See the Finance Ministry„s website at <http: //www.mof.gov.vn/.> 
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establish new units or specific assignments of FOI law implementation.
75

 The 

current approach of the government of Vietnam to the FOI law remains one of 

controlling information flows, as the CPV has been doing for a long time.
76

  

Part IV: Pressure from the Public Demand  

 1. Social Media 

Social media can be considered as a „tipping point‟
77

 for FOI in Vietnam due to 

the changes that it has brought to the traditional information flow in Vietnam.  

This social networking revolution has made the information flow no longer a 

monopoly of the Party-State, but has created multi-dimensional sources of 

information in the country. The social media boom seems to initiate pressure on 

the implementation of FOI in two ways. First, it is a channel for leaking 

information, particularly the rapid spread of scandals or issues that the Party-

State may want to conceal. Second, online social networking helps people to 

voice their views and promote the public‟s opinions, which had little chance of 

being expressed in the past in the country. 

 1.1. Pressure of Information Leaking  

Social media sites like Facebook and YouTube contribute considerable channels 

for sharing the data that the CPV and the government may want to keep secret. 

Information regarding social unrest poses a risk to political stability in Vietnam. 

For example, information regarding the anti-China protests and the 

demonstrations concerning land management and environment problems as 

analysed in the Chapter 5, has quickly spread and has been kept well updated on  

social media against the Party-State‟s desire. Leaking such information has 

increasingly undermined the people's trust in the party and the state. Having to 

accept the existence and development of social media has forced the Party-State 

to look for alternatives for controlling information flow in the country.
78

 

                                                
75  The Ministry of Justice, 'Bảo đảm thực hiện quyền tiếp cận thông tin của công dân [Ensure the 

right of citizens to  access information]',  < http://www.moj.gov.vn/qt/tintuc/Pages/hoat-dong-

cua-lanh-dao-bo.aspx?ItemID=3100 >. 
76 See Chapter 4. 
77 According to Gladwell, a tipping point is „the moment of critical mass, the threshold, the 

boiling point‟. See Malcolm Gladwell, The tipping point: How little things can make a big 
difference (Little, Brown and Company, 2006).   
78 Tran Van Long, Nguyen Trieu Hoa and Nguyen Thi Anh, 'E-government without E-democracy 

in the case of Vietnam: Transparency has been a sham?' (2017) 8(1) Tidsskriftet Arkiv 1. 

https://en.wikipedia.org/wiki/Tipping_point_(sociology)
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Proactive disclosure in the FOI regime may play the role of an effective solution 

for meeting the Party-State‟s goals.  

Proactive provision of state-held information would, according to the statement 

of the former Prime Minister Nguyễn Tấn Dũng,
79

 work as an efficient measure 

to re-build trust of the people. Proactive responses to the information leaked 

would be a „positive‟ tool to shape the public‟s opinion.
80

 The compliance with 

FOI coming from the need to cope with information leaks through social media 

necessitates public disclosure but this does not always fulfil transparency 

requirements.
81

 At least, this intention to promote proactive disclosure helps to 

enhance the Party-State ‟s willingness to implement FOI law because the people 

are likely to increasingly rely on information provided by social media if the 

state does not disclose information proactively.  

 1.2. Pressure of Public Opinion  

Public opinion reflects community assessments and judgements on matters of 

importance through open debates.
82

 The social media boom enables multi-

dimensional information flows in society. In the past, there was only a „top-

down‟ flow of information in Vietnam, in that the state used to provide a one-

way flow of information to the citizens. Social media has opened up diverse 

channels for citizens‟ communication and networking. Since then, citizens have 

been able to raise their voices in regard to public policies and thus pressure the 

bureaucracy‟s public disclosure.  

In view of the problems caused by irresponsible conduct or lack of 

accountability on the part of the authorities, public opinion imposes pressure on 

relevant state bodies to take proper actions immediately. For instance, in the case 

of “6,700 people for 6,700 trees”, the voices of the public raised through the 

social media have forced the Chairman of the Hanoi People‟s Committee to 

respond to Tuấn‟s letter and commit to public disclosure.
83

 The pressure 

                                                
79 See Chapter 5. 
80  Kimball Young, Social Psychology: An Analysis of Social Behavior (Alfred A. Knopf, 1930) 
81  Van Long, Hoa and Anh, above n78. 
82  Young, above n 80. 
83 D.Tâm, 'Vụ chặt cây: Chủ tịch HN gửi thư cho ông Trần Đăng Tuấn (Tree cutting: The 
President of Hanoi sends a letter to Mr. Tran Dang Tuan)', Vietnamnet (Vietnamnet.vn),  < 

http://vietnamnet.vn/vn/thoi-su/vu-chat-cay-chu-tich-hn-gui-thu-cho-ong-tran-dang-tuan-

226603.html >. 
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stemming from public opinion may promise to compensate for the deficiency in 

the LATI 2016 regarding the lack of an oversight body, and could serve the role 

of „watch dog‟ against deliberate information concealment by state bodies. 

However, the trend of public opinion pressure is often based on emerging events 

and sharply reduces within a short period. The tree-felling project led to public 

pressure against the Hanoi authority over a period of a few months, but public 

concern then shifted to a number of subsequent upheavals, including the marine 

life disaster caused by the Formosa steel plant in central Vietnam and the 

scandals leaked about property owned by government officials.
84

  

1.3. Controlling the Social Media?  

The Party-State has repeatedly expressed its desire to control social networking.  

According to Decree No.72/2013/ND-CP, social network providers shall „not 

provide public information that violates Article 5 of this Decree‟,
85

 „to 

coordinate with competent state management agencies in removing or blocking 

information that violates Article 5 of this Decree at their request‟,
86

 and „have at 

least one server system in Vietnam serving the inspection, storage, and provision 

of information at the request of competent state management agencies.‟
87

 The 

draft on the Law on Cybersecurity requires foreign companies who provide 

internet services in Vietnam to have a server located in Vietnam. It is imperative 

to set up a server in Vietnam that is not practical in cyberspace, especially for the 

cross-border services such as Google or Facebook.
88

 

Censorship and restrictions on social networking are strongly criticized both 

internationally and locally. After the Vietnamese government proposed Decree 

72, a coalition of 21 countries, including the United States, Britain, France and 

Germany, voiced opposition to the Decree, saying it would "impose additional 

                                                
84 See Chapter 5. 

85 Decree No. 72/2013/ND-CP of July 15, 2013, on the management, provision and use of 

Internet services and online information 2013 (Vietnam),Art.25. 

86 Ibid 

87 Ibid, art.24. 

88 Thanh Mai, „Draft law requires Facebook, Google to set up data centers in Vietnam' (2017)  

Vietnam.Net  <http://english.vietnamnet.vn/fms/science-it/189673/draft-law-requires-facebook--

google-to-set-up-data-centers-in-vietnam.html>. 
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restrictions to access and use of the Internet in Vietnam."
89

 The draft on 

Cybersecurity Law is strongly criticized by members of the VNA and the 

traditional press. The Người Lao Động Newspaper posted an article with content 

against the draft Law.
90

 The VietTimes News quotes the comment of the 

Congressman Vu Trong Kim about “confusion" with this draft Law.
91

 The 

adoption of tough regulations on social networking in Vietnam seems not as easy 

as the case in China.   

Despite being considered the 'top internet censorship' country,
92

 social media is 

constantly growing in Vietnam. According to Statista, a statistics company on 

the internet, there are nearly 34 million Facebook users in Vietnam in 2017 and 

this number will increase to more than 40 million by 2022.
93

 Although it is 

illegal to use proxy servers or other means to circumvent firewalls, many users 

have used a variety of firewall measures to access blocked websites and this has 

become a normal action in Vietnam. The information disseminated throughout 

social networks has no less effect than the information of traditional newspapers. 

In that context, the hope for social networking to secure the right of ATI is 

strongly grounded.   

2. Traditional Press   

Economic and information technology developments have boosted the growth of 

newspapers in Vietnam. The number of newspapers and journals in 2005 was 

                                                
89 „Nhiều nước phê phán Nghị định 72 [Many countries criticize Decree 72]' (2013)  BBC New  

Vietnamese,  

<http://www.bbc.com/vietnamese/vietnam/2013/08/130827_decree_72_criticism.shtml>.  

90 Phạm Hồng Phước, „Dự thảo Luật An ninh mạng: Cần xem lại! [Draft Law on Cybersecurity : 

Need to review]' (2017)  Người Lao Động  <http://nld.com.vn/thoi-su/du-thao-luat-an-ninh-

mang-can-xem-lai-20171103221540472.htm>. 

91  Trọng Nhân, „Đại biểu “hoang mang” với dự thảo Luật An ninh mạng và Luật Bảo vệ bí mật 

Nhà nước [Congressman‟s “confused" with the draft Law on Network security and the Law on 

protection of State secrets]' (2017)  The VietTimes News <https://viettimes.vn/dai-bieu-hoang-

mang-voi-du-thao-luat-an-ninh-mang-va-luat-bao-ve-bi-mat-nha-nuoc-145832.html>. 

92 „Việt Nam 'đầu bảng về kiểm duyệt internet' [Vietnam's top spot on internet censorship]' 
(2016)  BBC New  Vietnamese  <http://www.bbc.com/vietnamese/vietnam-38092790>. 

93 Statista, Number of Facebook users in Vietnam from 2015 to 2022 (in millions)  

<https://www.statista.com/statistics/490478/number-of-vietnam-facebook-users/>. 
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double the figure for 1990, including 553 printed newspapers, about 700 journals 

and approximately 200 electronic newspapers.
94

   

Despite the increase in volume, the press in Vietnam remains subject to strict 

censorship by the CPV and the state. The censorship is executed through two 

mechanisms. The first is direct censorship by the Central Propaganda Committee 

of information which is regarded as sensitive and likely to cause social unrest. 

The information about serious events such as mass fish deaths due to the 

Formosa steel plant‟s environmental pollution and the anti-China protests were 

posted in newspapers nationwide only after editors-in-chief received political 

directives from the Central Propaganda Committee.
95

 The second mechanism is 

self-censorship by editors-in-chief, most of whom are party members who 

regularly receive the CPV‟s directives through attending meetings of the Central 

Propaganda Committee. 

The censorship mechanisms are now challenged by newspapers‟ needs for 

survival. The state budget used to cover the costs associated with all media in the 

country, but the state stopped such funding many years ago. Newspapers must 

now meet demands of their target readers, who provide financial resources for 

the newspapers‟ existence and operations. Except for very few major newspapers 

that do not have to worry about finance, thanks to subsidies received from the 

Party-State  such as the People's Daily (Nhân Dân) or the Communist Review 

(Tạp Chí Cộng Sản), hundreds of newspapers and journals have to compete with 

each other to attract readers and survive. Therefore, newspapers have to follow 

the trends of public interest. The pressure generated by the media on state 

agencies often occurs when top state leaders 'turn on a green light' for public 

disclosure in specific cases. The case Trịnh Xuân Thanh provides an example for 

this argument. With support given by Party General Secretary Nguyễn Phú 

Trọng, newspapers have uncovered all the details of corruption in the case, from 

                                                
94  Vietnam MOFA, Thành tựu bảo vệ và phát triển quyền con người (Viet Nam‟s Achievements 

in the Protection and Promotion of Human Rights) (2005) 

<http://www.mofahcm.gov.vn/mofa/nr040807104143/nr040807105001/ns050819141225 >. 
95  Neumann A. Lin, 'Vietnam: Closed information in a closed society' in Sheila S.Coronel (ed) 

The right to know: Access to information in Southeast Asia (Philippine Center for Investigative 

Journalism, 2001) 202-216.    
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the unusual usage of a luxury Lexus car to the loss of hundreds of millions 

dollars by the state-owned oil and gas corporation.
96

 

3. Civil Society  

The role of civil society in promoting the right to access state-held information is 

undeniable.
 
 Ackerman and Sandoval-Ballesteros hold that civil society is at the 

heart of FOI law reform.
97

 Darch and Underwood argue that only civil society 

organisations (CSOs) are concerned with and motivate the exercise of access to 

non-personal information even though FOI is the right of individuals, because 

these organisations act as a social watchdog to demand transparency and 

accountability.
98

   

 3.1. Types of Civil Society Organisations in Vietnam  

CSOs began to appear in Vietnam during the Đổi Mới, and can now be divided 

into two groups. The first is those organisations which are recognised by the 

state, and the second group
99

  is those which are not. The activities undertaken 

by the first group are only effective when they are almost a matter of indifference 

to the interests and governance of the CPV. They may succeed in struggling with 

unimportant issues but cannot form a counterweight to the government when 

                                                
96 Trịnh Xuân Thanh was a former Vice Chairman of Hau Giang Provincial People‟s Committee 

until June 2016. He was elected deputy to the National Assembly of Vietnam XIV after the 

national election in May 2016, but was then not recognized by the National Election Council as a 

National Assembly Member at the request of the Party Central Committee's Inspection 

Commission after the incident disclosed. The incident commenced on June 3, 2016 when Thanh 

Nien newspaper revealed that Trinh Xuan Thanh was using a Lexus private car but attached a 

blue number plate (in Vietnam, blue plates are only granted to motor-vehicles owned by state 

agencies and used for public services). The article also questioned how Trinh who was a 

chairman of the biggest state-owned enterprise in oil and gas industry, which caused severe 
losses of state property during many years, continued to be firmly promoted. On September 16, 

2016, the investigative police unit under the Ministry of Public Security issued the same arrest 

warrant for Trinh on charges of “intentionally violating state regulations on economic 

management that caused severe consequences”, but after realizing he had fled, officers decided to 

release an international wanted notice for him. 
97 John M Ackerman and Irma E Sandoval-Ballesteros, 'The global explosion of freedom of 

information laws' (2006) 58(1) Administrative Law Review 85. 
98 Darch and Underwood, above n 8. 
99 The organisations mainly operating on cyber base are not recognised by the Vietnamese 

authorities and often restrained by the public security bodies. It is not hard to notice that a 

number of such organisations have been born and operated in last five years, including the ones 
namely FC NO-U, the Road of Vietnam, the Democratic Brotherhood, the Vietnam Blogger 

Network, the Former Prisoners of Conscience, the Independent Literature, the Independent 

Journalists Association, and the charities like the Rescue the Petitioners.  
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dealing with issues of great influence.
100

 According to Jörg Wishermann, who 

has worked for many years on CSOs in Vietnam, the government-recognised 

CSOs in Vietnam play an important role in economic and social development but 

are also establishing and strengthening a solid foundation for totalitarian forms 

of politics. These organisations receive a great deal of assistance from Western 

governments and financial institutions under the programs that support the 

development of civil society and promote freedom and democracy but are 

actually assisting the totalitarian foundation.
101

  This is still the common 

characteristic of the legally-recognised CSOs in contemporary Vietnam, and also 

the reason why the activities of current Vietnamese CSOs have often been 

limited within defined areas in order to avoid the sensitive issues, which may be 

perceived as challenges to Party-State power, such as actions to promote the 

right of ATI.  

The second group, which is not recognised by the state is actively involved in 

and makes important contributions to social issues such as environmental 

protection and social security. The campaign of “6,700 people for 6,700 trees” is 

an example of the outcomes gained by the second group of CSOs.
102

 The 

challenges for this group lie in their capacity being limited by, and their 

operation being hindered by, the authorities. CSOs are generally operating under 

strict control of the CPV and the authorities, as evidenced by the fact that those 

who tried to 'cross the line‟ have been punished.
103

  

The work of CSOs in Vietnam is hindered by many obstacles. Regarding 

government management, CSOs in the first group are always forced to comply 

with the Party-State policies if they do not want to be withdrawn from operation, 

while activities of those in the second group are regarded as illegal and are often 

constrained by the police with a series of control measures.
104

 Besides this, both 

groups are impacted by the dominance of „GONGO‟ (government organised 

non-governmental organisations), which are “civil society” organisations but 

                                                
100  Bui Hai Thiem, 'The development of civil society and dynamics of governance in Vietnam's 

one party rule' (2013) 25(1) Global Change, Peace & Security 77 
101 Jörg Wischermann, 'Civic organizations in Vietnam's one-party state: Supporters of 

authoritarian rule?' (228/2013, GIGA Institute of Asian Studies, 2013).  
102 Le and Tu, above n 45. 
103  Bui Hai Thiem, 'Pluralism Unleashed' (2014) 9(4) Journal of Vietnamese Studies 1. 
104 Ibid. 
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managed and operated by the government.
105

 Funded by the government, the 

activities undertaken by GONGO benefit the authorities rather than the people 

and they can be used as a tool to control the activities of CSOs.
106

 In terms of 

financial capacity, CSOs depend on the funds of international donors but foreign 

funding has considerably decreased since the World Bank ranked Vietnam in the 

list of lower middle income countries.  

Those barriers have restrained the influence of civil society on the 

implementation of the right to information in Vietnam, which is also anticipated 

to remain at a low level in the future. Mendel of the CLD believes that civil 

society and Vietnamese citizens can take advantage of the LATI 2016 to request 

state-held information when the new law is effective.
107

 Nevertheless, 

improvement of people‟s accessibility to information seems to face challenges 

ahead due to existing limitations of the LATI 2016 and the lack of willingness of 

administrative bodies regarding FOI compliance, particularly the legal provisions 

on reactive disclosure.  

 3.2. The Role of Advocacy for Human Rights   

The concept of advocacy used in this research is concerned with the ideas and 

actions to mobilise people to effect change and get involved in the process that 

promotes equality, justice and participation. The process can empower and 

enhance people‟s capacity to speak out about issues that are of concern to them. 

Advocacy can also help people better understand and exercise their rights, and 

participate in and influence the decision-making processes that affect their own 

lives and futures.
108

   

The CSOs in Vietnam are taking more steps in the advocacy and promotion of 

human rights. It can be argued that the Vietnamese CSOs are involved in 

advocacy for human rights in two ways. The first way is witnessed through the 

activities under taken by the NGOs working for the rights of vulnerable and 

                                                
105 Moises Naim, 'Missing Links: What Is a Gongo?' (2007) (160) Foreign policy 95-96. 
106  Mặc Lâm, 'APF 2015: Cơ hội cho các Tổ chức Xã hội dân sự Việt Nam [APF 2015: 

Opportunities for Vietnamese Civil Society Organizations]', RFA (Radio Free Asia),  < 

http://www.rfa.org/vietnamese/in_depth/apf-vn-opportunity-04232015072517.html >. 
107 Centre for Law and Democracy, „Vietnam: Right to Information Law Weak' (2016)    

<http://www.law-democracy.org/live/wp-content/uploads/2012/08/16.09.28.Vietnam-RTI.PR-
1.pdf>. 
108 Rick Henderson and Mike Pochin, A right result?: Advocacy, justice and empowerment (MIT 

Press, 2001). 
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disadvantaged groups such as children, women, people with disability, the 

minorities and the lesbian, gay, bisexual, trans, and/or intersex (LGBTI) 

communities. For example, the Vietnamese NGOs namely ISEE and ICS have 

successfully mobilised the people of LGBTI groups to lobby for the removal of 

the prohibition of same-sex marriage from the provisions of Marriage and 

Family Law 2014, and the authority of trans-sexual people to change their gender 

status in civil documents in the Civil Code reform in 2015. These two 

organisations have successfully advocated for changes in discursive expression 

and against social stigma towards the LGBTI communities.
109

  The second way 

is that Vietnamese CSOs are expanding their interests and scope of activities to 

citizens‟ political rights. As an example, several CSOs have taken part in the 

Universal Periodic Review by preparing and sending their independent reports 

on sub-topics on the exercise of human rights in the country to the Human Rights 

Council in 2014.
110

 Within the ASEAN, the Vietnamese NGOs have participated 

in the activities of the ASEAN Human Rights Committee though the Committee 

has mainly advisory functions for member countries and thus limited authority. 

Some Vietnamese organisations engage with others in the ASEAN region and 

have raised their voices on human rights issues in Vietnam despite   the restraints 

of the Vietnamese government.
111

 

Regarding the struggle for the right of access to state-held information, the 

influence of CSOs in the preparation of the first law of Vietnam on FOI (the 

LATI 2016) was limited.
112

 The situation became more positive after the law was 

passed. The Centre for Media for Educating Community organised a number of 

activities to attract people's interest in the right to access information in 2016 and 

2017.  A Facebook group named „Transparency of Information‟ (Minh bạch 

                                                
109 Marianne Brown, 'Vietnamese LGBT Advocates to Celebrate Benchmark Year', VOA News,  

<http://www.voanews.com/a/vietnam-gay-rights-community-to-celebrate-benchmark-

year/1722596.html >. 
110 Vietnam Right Now, Independent CSOs discuss Universal Periodic Review  

<http://vietnamrightnow.com/2014/09/independent-csos-discuss-universal-periodic-review/>. 

111 Encomnet GPAR PPWG, Hội thảo thường niên lần thứ nhất về “vai trò của các tổ chức xã 

hội dân sự trong phát triển kinh tế, xã hội và văn hóa [The first annual conference on "the role of 

civil society organizations in economic, social and cultural development] (2016)  < 
http://ppwgvietnam.info/Content/Home/Documents/hoi-thao-thuong-nien-lan-thu-nhat-vai-tro-

cua-cac-to-chuc-xa-hoi-dan-su-trong-phat-trien-kinh-te-xa-hoi-va-van-hoa-viet-nam.pdf >. 
112 See Chapter 5. 
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thông tin) has gathered about 5,000 members.
113

 More than 20 delegates 

representing CSOs attended the CSO Vietnam Action Plan to promote the 

implementation of the LATI 2016 on 21 and 22 August 2016 in Mai Chau, Hoa 

Binh province.
114

 Nevertheless, the actions taken by CSOs appear to have had an 

unsustainable and insignificant influence on the policy making process of the 

government. For citizens‟ exercise of the right to access state-held information, 

the role of Vietnamese CSOs in promising to bring about radical changes 

remains uncertain.  

Concluding Remarks 

The trend of FOI‟s Compliance in Vietnam can be summarised as follows (see 

Table 4). 

 

 

Conditions 

The trend of FOI’s Compliance  in Vietnam 

Proactive disclosure Reactive disclosure  

Political willingness  
The quality of FOI law  +1 

 

-1 

 

Official attitude   +1 -1 

Bureaucratic capacity  
Records management  +1 0 

Technology   +1 +1 

Finance and human resources  +1 -1 

Pressure of public demand 
Socio media  +1 +1 

Press   0 0 

Civil society    0 0 

Total 
6/8 -1/8 

Table 4.The trend of FOI‟s Compliance in Vietnam. 

The table indicates an enhanced capacity of administrative apparatus. Although 

Vietnam is a developing country, the government has focused on the 

modernisation of public administration. With the development of ICT, the record 

management systems have become advanced and accessible. Enhancement of 

                                                
113 Minh bạch thông tin, Facebook, <https://www.facebook.com/groups/minhbachthongtin/>. 
114 MEC, Xây dựng kế hoạch hoạt động thúc đẩy thực thi Luật Tiếp cận thông tin của CSO Việt 
Nam (Develop an action plan to promote the implementation of the Law on Access to 

Information of CSO Vietnam)  <http://mec.org.vn/vi/mec/xay-dung-ke-hoach-hoat-dong-thuc-

day-thuc-thi-luat-tctt-cua-cso-viet-nam/20160823045553517p1c1.htm>. 
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bureaucratic capacity may motivate compliance with FOI in Vietnam when the 

LATI 2016 comes into effect if financial and human resource investments focus 

on not only propaganda systems but also on reactive disclosure of state-held 

information.   

Barriers to implementing FOI law in the country derive from a lack of political 

willingness. While there is political willingness to increase information flow 

from the state to the people, there are limitations on the information that will be 

provided in response to requests. This tendency is rooted in the transformation of 

the functioning of bureaucracy from the classical socialist propaganda model 

into the two goals of the Đổi Mới, which were economic development and 

political stability. Despite the changes of governance methods as analysed in 

Chapter 4, the Party-State retains the control of the press and media. This 

practice shows the low willingness of public servants to comply with legislation 

on requests for information because responses to such requests may risk breaking 

the strict state control of information flows.  

The political willingness to implement the right of ATI has been influenced by 

increasing public pressure. Wide spread use of technology devices by people 

who are strongly capable of taking pictures, videos and audio recordings has 

provided a platform to observe and publicise civil servants' performance and has 

therefore forced them to obey the law. Increased pressure from the state 

leadership and media has gradually resulted in the changing behaviour of civil 

servants regarding the right of access to state-held information.  

The pressure coming from public opinion on FOI compliance demonstrates the 

influence of social media. Social media has transformed the entire structure of 

traditional information flow in Vietnam, providing the opportunity for critical 

feedback on the information provided by the state. Social media has also created 

pressure on the state agencies to disclose state-held information and be 

accountable for the issues of public concern. The effects of the media and CSOs 

on FOI compliance cannot be assessed at present. The media is not independent 

in providing information to the audience. Although the emergence of 

independent CSOs shows positive signs for the democratic process in Vietnam 

and has gradually contributed to enhancing government transparency, CSOs still 
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face challenges of building capacity and management of both authorities and 

GONGOs. 

Applying an analytical framework for the trend of FOI compliance in Vietnam 

shows that the introduction of the LATI 2016 appears to be formalistic although 

there is the encouraging sign that the right to state-held information has been 

initially respected and guaranteed by the state. The analysis also points to the 

fact that when the components required for FOI compliance are not guaranteed, 

the hope of a top-down reform is impractical. Improvements in access to state-

held information, therefore, should stem from bottom-up reforms. FOI reform in 

Vietnam is now replicating what has taken place in China,
115

 but differences will 

come from the stronger influence of social media and the firmer growth of 

independent CSOs. Social media and independent CSOs are increasingly 

evolving and becoming the powerful agents of change forcing the state to adopt 

appropriate governance rather than constraining freedom of information. These 

bottom-up reforms are hoped to bring about positive changes to the struggle for 

the right to information, which is always complex and it depends on many other 

economic, political and social factors.
116

  

 

 

  

 

 

                                                
115  Xiao, above n 13. 
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Chapter 7 

Conclusion 

This dissertation was carried out in the context of an FOI law being drafted and 

prepared for passage in Vietnam with the aim of ensuring the right of ATI for 

Vietnamese citizens. Adopting FOI laws has become an international trend as the 

number of countries who have passed this law has increased from 29 to 117 

during the period from 2000 to 2018.
1
 This study examined the relationship 

between the adoption of FOI law and the struggle for the right of ATI in 

Vietnam, with the following question: to what extent is Vietnam likely to adopt 

and implement an FOI law consistent with the rights-based approach in order to 

secure the right of ATI as a fundamental right of Vietnamese citizens?   

This question arises from the gap between the two theoretical foundations when 

considering the relationship between FOI law and ATI. The first came from the 

recognition of ATI as a human right and, therefore, an understanding that this 

right should be guaranteed by a „one-size-fits-all‟ FOI law which contains the 

universal human rights standard of the right to access information.  The second 

theoretical foundation arises from the influence of local political and social 

factors on the passing of each FOI law. While FOI laws were created to enforce 

the right of ATI, the level of protection for this right varies from country to 

country and this difference may only to be understood by the underlying political 

and social dynamics at the time those laws are developed and passed.
2
 Using 

Vietnam as a case study, the thesis contributes to the identification of potential 

challenges in the implementation of the right of ATI during the process of 

drafting and adopting an FOI law. 

The findings suggest that the enactment of the FOI law in Vietnam has failed the 

objective of human rights protection as it had been formally articulated by the 

Drafting Committee of the Law. The current approach to FOI as a tool to 

advance the economy and preserve political stability restricts the opportunity for 

FOI legislation to be more aligned with the maximum disclosure principle and 

                                                
1 Freedominfo.org, FOI Countries by Date <http://freedominfo.org/>. 

2 Colin Darch and Peter G Underwood, Freedom of Information and the Developing World: The 

citizen, the state and models of openness (Elsevier, 2009), 156. 
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the rights-based standards of ATI. Consequently, the FOI law is mostly symbolic 

and probably not the mechanism for real transparency in the country. However, 

the thesis also shows that there has been a positive change in the perception of 

both the Party-State and citizens about the need for FOI and the right to access 

information held by public authorities. The fact that the CPV has not banned the 

use of social media has created an opportunity for people to access non-censored 

information. As discussed in Chapter 6, the existence of social pressure from the 

bottom-up is likely to be more critical to securing the right of ATI in Vietnam 

than depending on the execution of an FOI law in the near future.  

To this end, the study first explores the gap between the interpretation of FOI 

law under a human rights theory and reality of its implementation. Then, the 

thesis focuses on the factors that drive the development of FOI legislation in 

Vietnam, including political, economic and human rights aspects. The thesis 

applies the Roberts-Snell model of FOI compliance to predict the trend of the 

implementation of Vietnamese FOI law (the LATI 2016) that will come into 

effect in July 2018.  

Part I: Summary of Findings 

1. The Rhetoric of the Rights-Based Approach to FOI Laws  

The thesis starts from the standpoint of Birkinshaw when considering FOI as „a 

presumptive right to information held by public authorities.‟
3
 From this point of 

view, the protection and promotion of the right of ATI is arguably the purpose of 

FOI laws. The rights-based approach to FOI laws is based both on intrinsic and 

instrumental values of the right of ATI.
4
 The intrinsic value of this right is 

expressed when it is considered the foundation of democracy and guarantees a 

human 'a minimally good life'.
5
 The instrumental value can be illustrated when 

ATI has been considered as an indispensable condition for the exercise of other 

                                                
3 Patrick Birkinshaw, 'Freedom of information and openness: Fundamental human rights?' (2006) 

58(1) Administrative Law Review 177. 

4 Irma Spahiu, 'The Nature and Value of Access to Information Laws in Canada and the EU: 

Ideals, Practices and Perspectives' York University, 2016).  

5 Chapter 2, Section 2.1.3. 
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basic human rights, including the right to freedom of expression and the right to 

participate in public and social affairs.
6
 

The right of ATI is increasingly recognised in the constitutions of many 

countries. This recognition creates obligations of the state, requiring the creation 

of favourable mechanisms to promote the exercise of this right. The thesis argues 

that the rights-based approach created a universal foundation for FOI laws, 

including the maximum disclosure principle and the rights-based standards of 

ATI. The maximum disclosure principle requires that the FOI laws should be 

based on the presumption of disclosure of all information held by public 

authorities except in limited cases where such disclosure adversely affects the 

public interest or infringes upon the rights of others. The rights-based standards 

only allow FOI laws to restrict the right of ATI in accordance with the principle 

of proportionality. In all cases of limitations to the right of ATI, the public 

interest test shall be carried out with the presumption of favouring the disclosure 

of information held by public authorities.  

As discussed in Chapter 2, the rights-based approach is claimed as a theoretical 

approach to the drafting and implementing of FOI law. This approach, however, 

cannot operate in a vacuum, and the extent of its adoption will depend on local 

political, economic, and cultural contexts. The  alternative objectives of FOI law 

which  link it to the function of a tool for accountability, the effect of public 

administration or the requirement of globalisation have led to a deficit of 

common principles agreed to internationally in relation to FOI law.
7
 This 

instrumental approach does not go far enough in protecting the right of access to 

state-held information as a human right.  Chapter 3 shows that the level of legal 

guarantees the right of ATI under FOI law depends on the local historical, 

economic, political and social factors, which motivate the adoption of this law.  

2. To What Extent Does Vietnam Adopt an FOI Law Consistent with 

the Rights-Based Approach? 

Chapters 4 and 5 explore the dynamics of FOI legislation in Vietnam, including 

before and during the drafting process of the LATI 2016 and then evaluate the 

                                                
6 See Chapter 3. 

7 Ibid. 
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quality of those regulations based on the maximum disclosure principle and 

rights-based standards of ATI. Chapter 4 argues that the Đổi Mới policy has 

given the public greater access to information held by state agencies. However, 

the approach to FOI as a tool to advance the economy and maintain political 

stability has restricted opportunities for FOI legislation aligned with the 

maximum disclosure principle. Both economic and political factors continue to 

affect the goal of enacting FOI law in Vietnam. The discourse analysis in 

Chapter 5 shows that the objective of the LATI 2016 regarding protection of the 

right to access state-held information has been put under the two goals of 

economic development and maintaining the sole political leadership of the CPV. 

The human rights rationale, where it is secondary to ideal economic development 

and political stability, does not go so far as to give effect to the maximum 

disclosure principle in the FOI legislation of Vietnam.    

The FOI law in Vietnam had its origins in the self-reform process of the Party-

State. The objective of the law to protect the right of ATI stems from the 

perception of the state agency rather than from the pressure from civil society. 

However, top-down reform has led to the passage of a weak FOI law because it 

has avoided addressing the dilemma between securing ATI rights and the culture 

of secrecy that is typical of socialist government.8 Therefore, the LATI 2016 has 

led to doubt about the benefits of exercising the right to request state-held 

information when it requires those making requests to provide a reason for 

obtaining information and prohibits the use of the information to challenge the 

interests of the State of the Socialist Republic of Vietnam.9 Chapter 5 shows that 

the notion of 'the interest of State' that has been used in Vietnamese legislation is 

not consistent with the concept of 'public interest'. For the purpose of protecting 

the interests of the State, the LATI 2016 is expected to be a tool for 

disseminating Party-State policies rather than promoting ATI as an individual 

right of the people, as it should be. The human rights objectives stated in Article 

1 of the LATI 2016, therefore, are interpreted in a manner consistent with this 

propaganda purpose.  

                                                
8 See Chapter 4, Part I. 

9 Law on Access to Information  2016 (Vietnam), art.11.  
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3. Will the Right of ATI be More Secure When FOI Law Comes into 

Effect in Vietnam? 

Chapter 6 analyses the necessary and sufficient conditions for the 

implementation of the right of ATI in Vietnam. Based on the framework 

analysis, it argues that despite an increase in information provided by the state 

bodies, it is too early to expect sudden changes in mechanisms to secure the right 

of access to state-held information in Vietnam, where the FOI regime is still 

considered to be part of state propaganda. In positive terms, it can be judged that 

there are concurrent changes in the willingness and capacity of both suppliers 

(the state) and demanders (the people) to enlarge the mechanisms, with attempts 

to strive for FOI in Vietnam as a fundamental right of the citizens rather than in 

demands for reforming and modernising the operations of the bureaucracy.
10

  

With the analysis of three pre-conditions for the implementation of FOI in 

Vietnam, namely political willingness, bureaucratic capacity and pressure of 

public demand, this study shows that the lack of political willingness has not 

only affected the quality of FOI law but will also affect the enforcement of this 

law in the future.  Two case studies on land management transparency and 

„6,700 people for 6,700 trees‟ in Chapter 6 show that the attitude of public 

servants is critical to the implementation of FOI when an independent oversight 

body is not available. Any improvement in public servant attitudes has so far 

been largely dependent on the willingness of the CPV and State authorities. 

Chapter 6 shows that the direction that FOI compliance in Vietnam is likely to 

take remains uncertain and therefore there is a little hope of a major change in 

securing the right of ATI in Vietnam after the LATI 2016 takes effect on July 

2018.  

This study, however, shows several local factors that can contribute to enhancing 

the right of ATI in Vietnam. The first is the increase in the capacity of the 

bureaucracy, which is often seen as a barrier to FOI implementation in 

developing countries. This has been significantly strengthened in Vietnam as 

public governance indicators show that the Vietnamese state has made 

significant progress in modernising its bureaucracy, including enhancing records 

                                                
10 See Chapter 6. 
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management and applying ICT to administrative works. This capacity building is 

an important element in promoting the development of information flows, 

especially the flow of information from the state to the citizens.  

The second factor is the increasing intensity of social pressure. Examining the 

impact of public opinion pressures on the performance of state agencies in 

Chapter 6 shows that social media is a completely new tool for combating the 

culture of secrecy within the operation of State agencies in Vietnam. Social 

media creates a channel for information that bypasses censorship and places 

significant pressure on traditional media and state agencies. Under the pressure 

of competition from the new information flow of social media, traditional media 

has been more active in the role of social criticism. Traditional censorship is 

challenged by legitimate demands for the legitimacy of the Party-State, including 

demand for anti-corruption and the need to improve the efficiency of the 

bureaucracy.  

The third factor is the remarkable development of civil society in recent years. 

The CSOs have developed gradually to acting as a watchdog in promoting public 

accountability. However, Chapter 6 shows that the capacity of civil society is 

still very limited. The operation of CSOs has been constrained by the CONGO 

system and state-party management. The expectation that CSOs‟ will be actively 

involved in implementing the LATI 2016 may or may not occur and needs to be 

verified by further practice.   

Part II: Recommendations  

The thesis concludes with four recommendations to promote the right of ATI in 

Vietnam, including: (i) new approaches to ATI; (ii) the necessity to continue to 

pursue the human rights goals; (iii) bottom-up reform; and (iv) the need to 

strengthen the role of international organisations.   

1. The New Approach of ATI 

The thesis highlights the gap between the theory of human rights and the reality 

when enacting and enforcing FOI laws. The human rights standards of FOI seem 

far from reality   while its benefits are not clear. Several scholars such as Stubbs 

and Snell have suggested a 'one-size-fits-all' model might not be a suitable 
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approach to FOI laws.
11

  The thesis argues that Vietnam needs a new approach to 

address the factors that are hindering the implementation of the right of ATI 

rather than the passage of an FOI law. In this scenario, the problem driven 

iterative adaptation approach (PDIA) can be considered. The PDIA was 

introduced by Matt Andrews, Lant Pritchett and Michael Woolcock in order to 

„solve problems, not sell solutions‟.
12

 The PDIA is based on the argument that 

the application of international standards to developing countries can lead to 

failure because they have specific characteristics that resist these common 

standards. Therefore, the PDIA determined that reform in developing countries 

should be based on four fundamental principles:  

(i) Identify the problem in particular local contexts so that an appropriate 

resolution can be made,  

(ii) Create an "authorising environment" that can encourage and promote 

reform according to defined objectives,  

(iii) Apply more trials to find the right solution for the local context 

(iv) Involve the participation of stakeholders to ensure that reform is 

feasible and legitimate.
13

  

The PDIA would be a 'more incremental approach' to regulating for the right of 

ATI in Vietnam.
14

 In the Vietnamese context, the application of the four 

principles of PDIA is likely to achieve a gradual step-by-step improvement in the 

right of ATI because:  

First, the PDIA allows for finding 'local solutions for local problems'.
15

 The 

thesis argues that the most effective approach to take is ensuring the right of ATI 

in Vietnam is in line with the two goals of the Đổi Mới policy, namely economic 

development and the preservation of the leadership role of the CPV. On this 

                                                
11 Rhys Stubbs and Rick Snell, 'Pluralism in FOI Law Reform: Comparative Analysis of China, 

Mexico and India' (2014) 33 U. Tas. L. Rev. 141. 

12 Matt Andrews, Lant Pritchett and Michael Woolcock, 'Escaping capability traps through 

problem driven iterative adaptation (PDIA)' (2013) 51 World Development 234, 237. 

13 Ibid. 

14  Victoria L Lemieux and Stephanie E Trapnell, Public Access to Information for Development 

(World Bank Publications, 2016). 

15 Matt Andrews et al, 'Building capability by delivering results: Putting Problem-Driven 

Iterative Adaptation (PDIA) principles into practice' (2015)  A Governance Practitioner‟s 

Notebook 123.  
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basis, reforms should focus on integrating human rights goals into economic and 

political goals. Specifically, Chapter 5 suggests that reforms regarding expanding 

the right of ATI for business purposes can be easily accepted. Linking the FOI 

reform agenda to strengthening good governance instead of ensuring human 

rights is a stepping stone to gradually improving the right of ATI. The crucial 

barriers to the right of ATI in Vietnam in the current context are concerns that 

this right may cause political instability and be used against the interests of the 

CPV.
16

 Addressing this issue should be based on a legitimate theory, which „is a 

generalized perception or assumption that the actions of an entity are desirable, 

proper, or appropriate within some socially constructed system of norms, values, 

beliefs, and definitions.‟
17

 The need to enhance the legitimacy of the CPV and 

the State is manifested through the declaration of the reasons for the necessity of 

promulgating the FOI law as a means of ensuring human rights. Thus, further 

reforms to strengthen the right of ATI should be linked to the strengthening of 

the Party-State's credibility.  

Second, the PDIA encourages reform through „a series of small, incremental 

steps‟
18

 instead of immediately applying international standards and best 

practice. This approach is consistent with the FOI reform in Vietnam because 

requiring FOI law to adhere to the principle of maximum disclosure and rights-

based standards relating to the right of ATI is not feasible. FOI reform can be 

achieved through several minor changes and the adoption of the LATI 2016 

should only be considered one of those. The analysis in Chapters 4, 5 and 6 show 

that small changes have gradually contributed to changes to FOI in Vietnam.  

For example, the WTO accession led to the concept of transparency being 

inserted into one of the operational principles of the bureaucracy. The 

development of social media makes it possible for individuals in Vietnam to 

overcome the censorship that still applies to the press and traditional mass media.  

In the multi-dimensional information society, there is less opportunity for 

information to be hidden so the culture of secrecy can be reduced. In order to 

                                                
16 See Chapter 5. 

17 Mark C Suchman, 'Managing legitimacy: Strategic and institutional approaches' (1995) 20(3) 

Academy of management review 571, 574.   

18 Andrews et al, above n 15, 238. 
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gain public trust, the state is forced to become more honest and more transparent. 

The '6,700 people for 6,700 trees' case has shown that the power of social 

networking has forced the Hanoi government to publicly announce scandals 

related to plans to cut down and replace trees in urban areas. Encouraging these 

concrete changes is the basis for gradually enhancing the freedom of information 

in the context of Vietnam.     

Third, the PDIA aims are to conduct small-scale trials then perfect the model 

based on adaptation and replication of the adapted model. This approach is in 

line with the transition from a model of socialist governmentality to a more 

liberal regime.
19

 Chapter 4 shows that the series of reforms on FOI Rules in 

order to meet the needs of economic development and globalisation has 

gradually shifted the management mode from secrecy to being more transparent. 

The role of ATI will only come into play when more and more evidence 

demonstrates the practical benefits of this right.  

2. The necessity to uphold the objective of human rights protection 

under FOI Law 

In the context of Vietnam, commentator Mai Hue has suggested the 

abandonment of the human rights goals of FOI law and prioritising the good 

governance.
20

 Good governance is a broad concept that is equally as 

controversial as human rights or democracy. Every country can have a different 

interpretation of what good governance is.
21

 As discussed in Chapter 3, the 

objective of good governance can be used by states to create more cases of FOI 

exemptions. In the context of Vietnam, the study in Chapter 4 shows that 

disclosure of information has been associated with good governance in anti-

corruption legislation but has limited effectiveness because it does not address 

the dilemma of transparency.   

                                                
19 See Chapter 4. 

20 Mai Thi Kim Hue, 'Securing freedom of information in Vietnamese government and law' 
(Ph.D, The University of Queensland, Australia, 2016). 

21 John M Ackerman and Irma E Sandoval-Ballesteros, 'The global explosion of freedom of 

information laws' (2006) 58(1) Administrative Law Review 85, 121.  
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Human rights protection is necessary because it provides the 'righteous mind' of 

FOI.
22

 Incidents such as '6,700 people for 6,700 trees' or Formosa's 

environmental crisis, as outlined in Chapter 5, show that the pressure of human 

rights has a great influence on the CPV and the government. Access to 

information in the context of human rights has created an obligation that cannot 

be undermined by public authority. Under this approach, the LATI 2016 would 

provide a strong legal basis for civil society in Vietnam to achieve FOI in the 

future. 

3. The Necessity of “Bottom-up” Reform 

Chapters 4 and 5 show that the process of passing FOI law in Vietnam has 

involved “top-down” reform, without participation by civil society. With the 

reform process arising out of the legislative initiative of the MoJ, the LATI 2016 

is expected not only to promote but also to control the right of ATI. FOI law and 

the exercise of the right of ATI are more of a concern for the governmental 

agencies.
23

 It is not feasible for public authorities to voluntarily publicise their 

activities unless they are under pressure from civil society. Thus, a real reform of 

the FOI law must come from bottom-up reform driven by public demand. 

The study by Puddephatt shows the influence of civil society on the adoption of 

FOI laws in five countries namely Bulgaria, India, Mexico, South Africa, and the 

United Kingdom.
24

 According to this study, civil society has influenced the FOI 

reform process in a variety of ways, such as lobbying for legislation based on 

FOI laws best practice standards; conveying public information requests; 

communicating to citizens to understand and use their right of ATI; training of 

civil servants in the handling of information requests and the supervision of law 

enforcement.
25

 Chapter 6 shows that Vietnamese civil society, despite its limited 

capacity, will be a key actor when the FOI law is implemented by 2018. Civil 

                                                
22 See Jonathan Haidt, The righteous mind: Why good people are divided by politics and religion 

(Vintage, 2012).  

23 Alasdair Roberts, 'Dashed expectations: governmental adaptation to transparency rules' in 

Christopher Hood and David Heald (ed) Transparency: The Key to Better Governance? (British 

Academy Scholarship, 2006). 

24  Andrew Puddephatt, 'Exploring the role of civil society in the formulation and adoption of 
access to information laws: The cases of Bulgaria, India, Mexico, South Africa, and the United 

Kingdom' (2009)  Washington, DC: World Bank Institute. 

25 Ibid. 
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society has the opportunity to challenge censorship by using the right to request 

information and is a sign that Vietnam is in the process of democratic transition.   

4. The Role of International Organisations 

International organisations play an important role in Vietnam's reforms, 

particularly in the reforms of democracy and human rights. Chapter 5 shows that 

the adoption and implementation of FOI law is due to the recommendations 

under the Universal Periodic Review mechanism of the UN Human Rights 

Council and the mobilization and funding of international organisations. To 

strengthen the right of ATI in Vietnam, international community should further 

promote this role.  

Firstly, international organisations may influence the FOI policies of state 

agencies. Chapter 5 shows the important role of the MoJ and the MoPS in the 

reform process of FOI in Vietnam. Between these two agencies, the MoPS has 

appeared more conservative with regard to expanding the scope of the right of 

ATI. Adoption of the LATI 2016 is an accomplishment of the MoJ, but an 

important aspect of FOI exemptions has been given to the MoPS when referring 

to the other law on secrecy. The provision of good international experts to 

contribute to the drafting of this law should be prioritised.   

Secondly, international donations need to be focused on CSOs because they are 

key actors. International organisations also need to consider direct support to 

activists and Vietnamese citizens to help them overcome the challenge of 

implementing their right to request information in the public interest such as the 

environment, education and public health. From these typical issues, the 

limitations of the LATI 2016 will be challenged and pressure will be put on the 

Party-State. In addition, international experts on FOI can conduct training 

programs for both government officials and civil society organisations. Active 

cognitive change is one of the most powerful activities because, as discussed in 

Chapter 5, the dilemma of ATI in Vietnam is not in the capacity of the 

bureaucracy, but rather in the awareness and willingness of the Party-State. 

 Conclusion  

This thesis begins with the assumption that ATI is a human (or citizens‟) right in 

that it lays down obligations on states to enact legislation to respect, protect and 
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fulfil this right. However, the study shows that each country has a different 

explanation for its obligations when passing their FOI law. The thesis explores 

the formation and development of legislation on ATI in Vietnam, focusing on the 

drafting of FOI law from 2008 to 2016.  Using the socio-legal approach, this 

study argues that not only the politics and the economy but also the internal and 

external pressures on human rights issues have generated the outcome of the FOI 

law recently enacted in Vietnam. The human rights rationale for the law project 

has, however, been moulded to accommodate the two goals imposed by the Đổi 

Mới, which are economic development and political stability. Both economic 

development in Vietnam and the effective resilience of the Party-State rely on 

the extent of improvements made to government transparency, which in turn 

partly depends on how the citizens exercise their right to state-held information. 

The goals of the Đổi Mới have accelerated the recognition and search for 

alternatives to improve the right of people to access information on the one hand, 

but have contextually restrained the making of FOI law on the other hand. The 

combination of the partial promotion of human rights, the economic 

development and political stability targets have led to the enactment of an 

“incomplete” FOI Law in Vietnam. Further studies on the implementation of this 

law to understand the difficult shifts from a culture of secrecy to one of 

transparency in governance in the case of Vietnam, where both the economy and 

the society are experiencing important transitions under the socialist single-party 

system, would be valuable.  
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Appendix 1: FOI Rules in Vietnam before the adoption of the LATI 2016 

(1986-2016) 

 

No. Name of 

Legislation    

containing FOI 

Rules 

FOI Rules Forms of 

disclosure/ The 

right of ATI 

1.  The Constitution 

1992 

Article 69.  

Citizens are entitled to freedom of speech and 

freedom of the press; they have the right to receive 

information and the right of assembly, association and 

demonstration in accordance with the law.  

The right to 

receive 

information. 

2.  The Constitution 

2013 

Article 25.  

The citizen shall enjoy the right to freedom of opinion 

and speech, freedom of the press, to ATI, to assemble, 

form associations and hold demonstrations. The 

practice of these rights shall be provided by the law.  

The right to 

access 

information. 

3.  The Law on Press 

1989 (amended in 

1999)  

Citizens have the rights to be „informed by the press.‟ 

The task of the press is „disseminate, popularize the 

Party‟s lines, directions and policies, the State‟s 

laws.‟   

The right to be 

informed  

4.  The Law on 

Election of the 

Deputies to the 

VNA  

1997 (amended in 

2001 and 2010)  

The Election Council shall direct the information and 

propaganda work and the campaigning for the 

election on the national scale; the Election 

Committees shall direct the implementation of the 

information and propaganda work as well as the 

campaigning for election in the localities. The persons 

on the list of candidates for the VNA election shall be 

entitled to electioneer through their meetings and 

contacts with the voters and the mass media so as to 

brief the voters on their plan for discharging the tasks 

of a VNA deputy once they are elected. Within ten 

days before the election day, the Election Team shall 

Proactive 

disclosure  
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have to regularly notify the voters of the election day, 

the polling station and time through forms of posting, 

broadcasting and other information means available 

in the locality. 

5.  The Ordinance on 

State Secrets 

Protection 2000 

The state-held information must, if is categorised into 

absolute State secrets, top State secrets and State 

secrets, not be publicly disclosed.   

Exemptions of 

disclosure 

6.  The Ordinance on 

Charges and Fees  

Charge- and fee-collecting organisations and 

individuals must publicly post up or publicize at the 

collection places the names of charges and fees, their 

rates, the collection methods as well as the collection-

prescribing agencies; and, must implement the 

financial transparency regime according to law 

provisions.  

  Proactive 

disclosure  

7.  The State Budget 

Law 2002  

The estimation, settlement, the result of auditing of 

the State budget settlement, must be publicized by the 

budgets of all levels, the budget-estimating units, and 

organisations enjoying the State budget supports. The 

order and procedures for collection, payment, 

exemption, reduction and reimbursement of budget 

revenues, allocation and settlement must be clearly 

posted up at transaction places. 

Proactive 

disclosure 

8.  The Law on 

organisation of the 

Government 2001  

The Prime Minister shall observe the regime of 

reporting to the people on important issues through 

the Government‟s reports before the VNA, the 

Government‟s replies to questions of the VNA 

deputies and opinions addressed to the mass media. 

Proactive 

disclosure 

9.  The Accounting 

Law 2003 

The accounting units engaged in State budget 

collection and spending activities and the accounting 

units which are administrative agencies, non-business 

units or organisations funded with the State budget 

must publicize their annual financial statements.  

Proactive 

disclosure 



181 

 

10.  The Law on 

Election of 

Deputies to the 

VNA and Deputies 

to People‟s 

Councils 

2015 

the National Election Council and the local Election 

Committees at all levels shall direct the performance 

of information, communication and campaigning 

work and the settlement of complaints and 

denunciations about election campaigning nationwide 

and in their localities respectively. An election 

campaign of a candidate may be conducted in the 

following forms: (i) At meetings with voters in the 

locality where he/she stands for the election, and/or 

(ii) through the mass media so that the candidate can 

brief the voters on their plan for discharging the tasks 

of a deputy to the VNA or the People‟s Council once 

being elected. 

Proactive 

disclosure 

11.  The Law on 

Organisation of 

People‟s Councils 

and People‟s 

Committees 2003  

 

 

The People‟s Committees at all levels, agencies, 

organisations, units, officials and public servants in 

localities shall, within the scope of their respective 

tasks and powers, have to supply materials, 

information, arrange places for meeting with voters 

and create favorable conditions for activities of the 

People‟s Council deputies. 

 

Proactive 

disclosure 

12.  The Construction 

Law 

2003 

Within thirty working days after the construction 

planning are approved by the competent State 

agencies, the People‟s Committees of all levels shall 

have to publicize construction detailed planning 

within the administrative boundaries under their 

respective management, for organisations and 

individuals in the planned areas to know, examine and 

implement them. For the publication of the regional 

construction planning and construction general 

planning, the persons competent to approve them 

shall decide on the publicized contents persons 

responsible to publicize construction planning shall 

be held responsible before law for their failure to 

publicize, or delayed publication of, such planning, 

thus causing economic damage upon the ground 

clearance for investment in work construction. 

Construction management agencies of all levels shall 

Proactive 

disclosure 
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have to supply information on, and grant certificates 

of, construction planning to work construction 

investors when there appear demand for investment in 

construction within their scope of assigned 

management responsibilities. 

13.  The Land Law 

2003  

Within no more than thirty working days as from the 

date they are decided on or approved by competent 

State agencies, the land use planning and/or plans 

must be publicized. 

Proactive 

disclosure 

14.  The Law on Forest 

Protection and 

Development 

2004  

The People‟s Committees at all levels shall have to 

publicize forest protection and development planning 

and plans of their respective localities at the People‟s 

Committees‟ offices throughout their effective period. 

The Government shall publicize the lists of forest 

plants and animals permitted for import; forest plants 

and animals banned from export or subject to 

conditional export. 

Proactive 

disclosure 

15.  The Law on Thrift 

Practice and Waste 

Combat 2005  

The public disclosure must include the state-held 

information in the areas of a/ State budget allocation 

and use; b/ Properties and plans on procurement and 

use of properties in state budget-using agencies and 

organisations; c/ Mobilization into the state budget, 

capital mobilization for the state budget and state 

credit; funds with sources of contribution mobilised 

from people; d/ Socio-economic development 

planning, plans; branch and regional development 

planning and plans; land use planning and plans; 

planning and plans on, lists of, investment projects, 

investment capital sources; construction planning; 

and, tendering plans.  

Proactive 

disclosure 

16.  The Anti-

corruption Law 

2005  

- Agencies, organisations and units must publicise 

their activities, except for contents classified as state 

secrets and other contents prescribed by the 

Government in the areas of procurement of public 

Proactive 

disclosure & 

Reactive 

disclosure 
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properties and capital construction, management of 

construction investment projects;  state finance and 

state budget management;  mobilisation and use of 

contributions of people; management and use of 

financial supports, aids; management, allocation and 

use of official development assistance (ODA) 

capital sources; management of state enterprises; 

and, equalisation of state enterprises.  

- The public servants and other labourers in the 

agencies must be supplied with relevant information.   

17.  The Enterprise 

Law 2005  

- Within seven working days as from the date of grant 

of a business registration certificate or registration of 

changes in a business registration dossier, the 

business registration office shall have to send a notice 

on the contents of such business registration 

certificate to the tax office, statistics office and other 

competent state agencies at the same level, the 

People‟s Committee of the district, town or provincial 

city and the People‟s Committee of the commune, 

ward or township where the enterprise‟s head office is 

located.  

- Organisations and individuals shall have the right to 

request the business registration offices to supply 

information on the contents of business registration, 

issue copies of business registration certificates, 

certificates of changes in business registration or 

extracts of contents of business registration and have 

to pay fees therefor in accordance with the provisions 

of law. 

Proactive 

disclosure & 

Reactive 

disclosure 

18.  The State Audit 

Law 2005  

Public disclosure of the annual audit report and report 

on implementing the audit conclusions and 

recommendations 

Proactive 

disclosure  

19.  The Law on 

Environmental 

Protection 2005  

The environmental information and data, except those 

classified as state secrets, must be made public, 

including: a/ Environmental impact assessment 

reports, decisions approving environmental impact 

assessment reports, and plans for implementation of 

Proactive 

disclosure  
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such decisions; b/ Registered environmental 

protection commitments; c/ Lists, information on 

discharge sources, wastes harmful to human health 

and environment; d/ Areas with serious and 

particularly serious environmental pollution and 

degradation; areas prone to environmental incidents; 

e/ Planning for waste collection, recycling and 

treatment; f/ Provincial-level environmental status 

reports, environmental impact reports of branches and 

domains, and national environment reports. 

Provincial-level People‟s Committees of river basin 

localities shall have the responsibilities to make 

public information on sources of waste discharged 

into rivers. Decisions on handling polluting or 

seriously polluting establishments must be notified to 

district- and commune-level People‟s Committees of 

the places where such establishment are located and 

made public for supervision by the people. Results of 

investigation, including the causes, degree and scope 

of pollution, and damages caused to the environment, 

must be made public.  

20.  The Law on 

Housing  

2006  

Provincial-level   People‟s   Committees   must   

publicize   housing   development   planning, 

mechanisms and policies, create specific conditions 

for each housing development project. 

Proactive 

disclosure  

21.  The Law on 

Securities 2006  

The Stock Exchange or the Securities Trading Centre 

shall disclose the following information: 1. 

Information on securities trading at that Stock 

Exchange or Securities Trading Centre; 2. 

Information on organisations listed at that Stock 

Exchange or Securities Trading Centre; information 

on securities companies, fund management 

companies, securities investment funds, securities 

investment companies; 3. Information on supervision 

of activities of the securities market. The State 

Securities Commission shall announce the revocation 

of establishment and operation licenses of securities 

companies or fund management companies on its 

Proactive 

disclosure  
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media.  

22.  The Law on Tax 

Administration 

2006 (amended in 

2012)  

The tax administration agencies To explain and 

supply information on the determination of tax 

liability to taxpayers; to publicly notify payable tax 

amounts of business households or individuals in their 

communes, wards or townships.   

Proactive 

disclosure  

23.  The Law on Dikes 

2006  

Within thirty days after the anti-flood planning of 

diked rivers are approved by competent state bodies, 

the Ministry of Agriculture and Rural Development 

shall publicize the national anti-flood planning of 

diked rivers and adjustments thereto and People‟s 

Committees at all levels shall publicize their local 

anti-flood planning of diked rivers at their offices 

throughout the planning period for organisations and 

individuals to know and implement them. Within 

thirty days after their respective dike planning or dike 

planning adjustments are approved by competent state 

bodies, People‟s Committees of all levels shall 

publicize them at their offices throughout the 

planning period for organisations and individuals to 

know and implement them 

Proactive 

disclosure  

24. 4

9

.

  

The Ordinance on 

Exercise of 

Democracy in 

communes, wards 

and townships 

2007  

The Ordinance details the areas that the State-held 

information must be publicized for people to know; or 

for people to discuss and make decisions on; or for 

people to give opinions before the competent agencies 

make decisions on; or, for people to know and 

monitor the respective implementations. Article 5 lists 

11 areas that the public disclosure is obligated for the 

local authorities.  

Proactive     

disclosure  

25.  The Law on 

Special Amnesty  

2007  

The State Presidents decisions on special amnesty 

shall be publicized and announced on the mass media. 

After being publicized, the State Presidents decisions 

on special amnesty shall be posted up at prisons or 

detention camps. 

Proactive 

disclosure  
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26.  The Law on 

Chemicals 2007  

The line ministries shall supply information on toxic 

chemicals and hazardous chemicals under their 

management for curing and treatment of humans, 

animals and plants affected by chemical incidents.  

Proactive 

disclosure  

27.  The Law on 

Product and Goods 

Quality 2007  

The product and goods quality examination agency 

shall, within 7 working days after making conclusions 

on violations of the production and business 

Organisation or individual, announce on the mass 

media the name and address of the producer, the 

appellations of unconformable products and the 

extent of their unconformity. During the examination 

of product quality in production, if testing results 

show that products are unconformable with 

announced applicable standards or relevant technical 

regulations, threatening the safety of people, animals, 

plants, assets or the environment, the goods and 

product quality examination agency shall announce 

those results on the mass media, suspend the 

production of unconformable products and propose a 

competent state agency to handle violations in 

accordance with law.  

Proactive 

disclosure  

28.  The Law on 

Prevention and 

Control of 

Infectious 

Diseases 2007 

The Ministry of Health shall assume the prime 

responsibility for, and coordinate with concerned 

agencies in, providing accurate and timely 

information on infectious diseases. 

Proactive 

disclosure 

29.  The Law on 

Domestic Violence 

Prevention and 

Control 2007  

The Ministry of Information and Communication 

shall instruct the media and press agencies to diffuse 

and popularize the policies and Law on Domestic 

Violence Prevention and Control. The press and 

media agencies shall disseminate timely and accurate 

information on the policies and Law on Domestic 

Violence Prevention and Control 

Proactive 

disclosure 



187 

 

30.  The Law on 

Biodiversity 2008  

The Ministry of Natural Resources and Environment 

and concerned ministries and ministerial-level 

agencies shall publicize the national master plan on 

biodiversity conservation on their websites, while 

concerned People‟s Committees of provinces and 

centrally run cities (below collectively referred to as 

provincial-level People‟s Committees) shall publicize 

it on their websites and at head offices of concerned 

People‟s Committees of all levels. 

Proactive 

disclosure 

31.  The Law on 

Management and 

Use of State 

Property 2008  

State management agencies for state property shall 

publicize the implementation of regulations on 

management and use of state property, and publicize 

the procurement, investment in the construction and 

use of state property under their management 

Proactive 

disclosure 

32.  The Law on 

Enforcement of 

Civil Judgments 

2008  

The notification on enforcement of civil judgements 

shall be made in the following forms: a/ Notices 

handed directly or sent through other agencies, 

organisations or individuals under law; b/ Publicly 

posted notices; c/ Announcements on the mass media.   

Proactive 

disclosure 

33.  The law on Public 

Debt Management 

2009  

The law provides for publicity and transparency in the 

raising, allocation and use of loans, debt payment and 

public debt management. The Ministry of Finance is 

responsible for publicly disclosing the public debts.  

Proactive 

disclosure 

34.  The Law on 

Medical 

Examination and 

Treatment 2009 

Patients have the rights to receive information on 

their case history dossiers and the information on 

charges for medical examination and treatment 

services and detailed explanations about expenses 

indicated in invoices for medical examination and 

treatment services; and, have their health status and 

private information given in their case history 

dossiers kept confidential.  

Proactive 

disclosure 

35.  The Law on Urban 

Planning 2009  

- Within 30 days after being approved, urban plans 

shall be publicized.  

- Urban planning management agencies at all levels 

shall provide information on approved urban planning 

Proactive 

disclosure & 

Reactive 

disclosure 
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for organisations and individuals upon request.  

36.  The Law on 

Inspection 2010  

All inspection conclusions must be publicized.   Proactive 

disclosure 

37.  The Law on 

Protection of 

Consumer Rights 

2010  

When receiving a consumer‟s request, a district-level 

state management agency in charge of consumer right 

protection shall request involved parties to give 

explanations, provide information and evidence or 

itself verify and collect information and evidence for 

settlement under law. 

Reactive 

disclosure 

38.  The Law on 

Archives 2010  

Individuals may use archival materials for their work, 

scientific or historical research or other legitimate 

needs except those on the list of materials restricted 

from use and the list of materials with confidentiality 

marks. Archival materials on the list of materials with 

confidentiality marks must be used under the law on 

state secret protection. 

Reactive 

disclosure & 

Exemptions   

39.  The Law on 

Complaints 2011  

The second-time complaint settlement decisions must 

be not only sent to the complainants but also made 

publicized in accordance with one of forms:   a/ 

Announcement at a meeting of the agency or 

Organisation where the complained works; b/ Posting 

up at the office or citizen reception place of the 

agency or Organisation that has settled the complaint; 

c/ Notification in the mass media. 

Proactive 

disclosure  

40.  The Law on Prices 

2012  

The state agencies implement publicity of guidelines, 

policies, methods of management, regulation, 

decision on prices of the State under one or some 

forms such as press conference, posting on mass 

media means or other appropriate forms. 

Proactive 

disclosure  
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41.  The Law on 

Independent Audit 

2011  

The state agencies must disclose of information on 

audit firms, Vietnam-based branches of foreign audit 

firms and certified public accountants approved to 

audit financial statements of entities with public 

interests.  

Proactive 

disclosure  

42.  The Law on legal 

popularization and 

education 2012  

The Law provide for the right of citizens to access the 

State-held information with respect to legislation. The 

State ensure and create favourable conditions for the 

citizens to exercise this right.  

Proactive 

disclosure  

43.  The Law on  

Handling of 

Administrative 

Violations 2012  

For administrative violations in the fields of food 

safety; product and goods quality; pharmaceuticals; 

medical examination and treatment; construction; 

social insurance; health insurance; environmental 

protection; taxation; securities; intellectual property; 

metrology; counterfeit goods production and trading 

which cause serious consequences or bad social 

impacts, agencies of persons competent to sanction 

administrative violations shall publicly notify the 

sanctioning. Contents to be publicly notified include 

violators, violations, sanctions and remedial measures 

Proactive 

disclosure  

44.  The Law on 

Natural Disaster 

Prevention and 

Control 2013  

Ministries, ministerial-level agencies, government-

attached agencies and provincial-level People‟s 

Committees shall, within the scope of their tasks and 

powers, build, manage and operate radio and 

television broadcasting systems, communication 

systems and other information transmission systems 

for collecting and transmitting information on natural 

disaster forecasts and www.LuatVietnam.vn Vietnam 

Law & Legal Forum 16 warnings for organisations, 

individuals and communities. 

Proactive 

disclosure  

45.  The Law on 

Promulgation of 

Legal Documents 

2015 

The agency in charge of drafting shall post the full 

texts of the draft of normative legal document of the 

VNA, the Standing Committee of VNA and the 

Government on the portal of the Government and on 

the portal of the agency or Organisation in charge of 

drafting for at least 60 days in order to receive 

Proactive 

disclosure 



190 

 

opinions and comments given by agencies, 

organisations and individuals.  Legal documents of 

central agencies shall be published on the public 

gazette (Công báo) of the Socialist Republic of 

Vietnam, except those containing state secrets. 
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Appendix 2: Vietnam’s Law on Access to Information (the LATI 2016)
1
 

 

THE VIETNAMESE NATIONAL ASSEMBLY 

Law No. 104/2016/QH13 date April 06, 2016 of the Vietnamese National 

Assembly on Information Access 

Pursuant to the Constitution of the Socialist Republic of Vietnam; 

The Vietnamese National Assembly promulgates the Law on access to 

information. 

Chapter I 

GENERAL PROVISIONS 

Article 1. Scope of adjustment 

This law provides for the exercise of the citizens‟ right of access to information, 

principles and procedures for exercising the right of access to information, 

responsibilities of state agencies in ensuring the citizens‟ right of access to 

information.  

Article 2. Interpretation of terms  

In this Law, these terms are construed as follows: 

1. Information refers to details and data that are contained in existing documents 

and papers and stored in writings, printouts, electronic texts, pictures, photos, 

drawings, tapes, disks, video recordings, audio recordings or in other forms 

produced by state agencies.  

2. Information generated by the state agency refers to news and data which are 

generated during the execution of functions, tasks and powers by a state agency 

as regulated by the law. The instrument containing such information must be 

signed, sealed or certified by the competent official of such state agency.  

                                                
1 This translation is only for reference. Available at 

<http://english.luatvietnam.vn/default.aspx?tabid=728&ID=4963ECB8-748A-40B4-BEFB-

F4CDD4DB12C6&t=Law-No-1042016QH13-date-April-06-2016-of-the-National-Assembly-on-
information-access>. The official of Vietnamese version  at <http://vbpl.vn/TW/Pages/vbpq-van-

ban-goc.aspx?ItemID=101873&Keyword=luat>.  
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3. Access to information includes the reading, watching, listening, reproduction 

and photocopying of the information. 

4. Provision of information includes the state agency‟s disclosure of information 

and provision of information as requested by citizens. 

Article 3. Rules for ensuring the right of access to information 

1. All citizens are treated equal and not discriminated in exercising their right of 

access to information. 

2. The information must be provided in an accurate and sufficient manner. 

3. The provision of information must be made in a timely and transparent 

manner, convenient for citizens to access and in conformity with procedures 

regulated by the law. 

4. Restrictions on the right of access to information must be regulated by the law, 

where necessary, for the purpose of ensuring the national defines and security, 

social security, social ethics and community health.  

5. The exercise of the citizens‟ right of access to information must not be 

harmful to national interests, lawful rights and interest of other agencies, 

organisations and individuals. 

6. The Government grants favourable opportunities for the disabled and those 

who reside in border regions, islands, mountainous regions, areas faced to 

extremely difficult social and economic conditions to practice their right of 

access to information.  

Article 4. Entities exercising the right of access to information 

1. Citizens may exercise their right of access to information as regulated in this 

Law. 

2. Legally incapacitated persons may request for the provision of information via 

their legal representatives. 

Persons with limited cognition and behavioural control may request for the 

provision of information via their guardians. 
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3. Persons under 18 years old may request for the provision of information via 

their legal representatives, except for the cases governed by the children law and 

other laws. 

Article 5. Accessible information  

Citizens are permitted to access to information of state agencies, excepted for 

inaccessible information as regulated in Article 6 of this Law and accessible 

information with particular conditions as regulated in Article 7 of this Law. 

Article 6. Inaccessible information 

Inaccessible information consists of:  

1. Classified information that contains important contents associated with 

politics, national defines and security, foreign relations, economics, science, 

technology and other fields as regulated by the law.  

Once classified information is declassified, citizens may access to it as regulated 

by this Law. 

2. Information the access to which is considered as harming the national 

interests, causing adverse influence on the national defines and security, 

international relations, social order and security, social ethics and the community 

health; harming human life, living or property of others; information classified as 

working secrets; those concerning internal meetings of state agencies; documents 

drafted by state agencies to serve their internal activities. 

Article 7. Accessible information with particular conditions  

1. Information relating to a trade secret may be accessible if the trade secret 

holder has assented to the access to such information.  

2. Information relating to secrets and privacy of an individual may be accessible 

if such individual grants an assent; information relating to family secrets may be 

accessible if there is an assent granted by all members of that family. 

3. Heads of state agencies may, during the execution of their functions, tasks and 

powers, and where necessary, decide the provision of information concerning 

trade secrets, personal secrets and privacy or family secrets for the purpose of 

protecting interests and health of the community as regulated by relevant laws 
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without asking for the assent of relevant entities as regulated in Clause 1 and 

Clause 2 of this Article.  

Article 8. Rights and duties of citizens inherent in the access to information  

1. Citizens shall have the following rights:  

a) To be provided with information in a sufficient, accurate and timely manner;  

b) To lodge complaints, file lawsuits or report illegal acts in the access to 

information.  

2. Citizens must fulfil the following duties:  

a) To conform to the access to information law; 

b) Do not falsify contents of information provided by state agencies;  

c) Do not infringe lawful rights and interests of agencies, organisations or other 

individuals while practicing the right of access to information. 

Article 9. Scope and responsibilities for providing information 

1. State agencies shall provide information they generate, except for the cases 

regulated in Article 6 of this Law; as for the cases regulated in Article 7 of this 

Law, the provision of information is carried out if relevant conditions have been 

satisfied as regulated.  

Communal people‟s committees shall provide information they generate and 

those they receive to directly execute their functions, tasks and powers, except 

for the cases regulated in Article 6 of this Law; as for the cases regulated in 

Article 7 of this Law, the provision of information is carried out if relevant 

conditions have been satisfied as regulated.  

2. State agencies shall directly organize the provision of information, except for 

the following cases:  

a) The Office of the VNA shall organize the provision of information that is 

generated by the VNA, agencies affiliated to the VNA, agencies affiliated to the 

Standing Committee of the VNA, and the information that it directly generates;  

b) The Office of the President shall provide information generated by the 

President and the information that it directly generates;  
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c) The Office of the Government shall provide information generated by the 

Government and the Prime Minister, and the information that it directly 

generates;  

d) Offices of the VNA Delegations shall provide information generated by the 

VNA Delegations and the information that they directly generate;  

dd) Offices of provincial people‟s councils shall provide information generated 

by people‟s councils, standing boards of people‟s councils and agencies of 

people‟s councils of provinces and the information they directly generate;  

e) Offices of provincial people‟s committees shall provide information generated 

by people‟s committee, chairpersons of people‟s committees of provinces and 

the information they directly generate;  

g) Offices of people‟s councils and people‟s committees of districts shall provide 

information generated by people‟s councils, standing boards of people‟s 

councils, agencies of people‟s councils, people‟s committees and chairpersons of 

people‟s committees of districts, and the information they directly generate;  

h) The communal people‟s committee shall provide information that it directly 

generates or generated by its affiliated agencies and the information it receives to 

directly execute its functions, tasks and powers to citizens residing in such 

commune; and provide such information to citizens other than those residing in 

such commune if such information is considered as associating to their lawful 

rights and interests;  

i) Minister of National Defence and Minister of Public Security regulate agencies 

in charge of providing information in their Organisational structures.  

Article 10. Methods of receiving information 

Citizens may obtain information by employing one of the following methods: 

1. Exercise the freedom of access to information publicly announced by state 

agencies;  

2. Request state agencies to provide information. 

Article 11. Prohibited acts  
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1. Deliberate provision of false or incomplete information or delay in provision 

of information; destruction of information; forging of information. 

2. Intentional provision or use of information to fight against the Government of 

the Socialist Republic of Vietnam, sabotage the implementation of solidarity 

policies or incite violent acts. 

3. Intentional provision or use of information to offend honor, human dignity and 

prestige or cause gender discrimination or damage to property of other 

individual, Organisation or agency.  

4. Obstruct, threaten or victimize the applicant or provider of information. 

Article 12. Access to information request fees 

1. Information is provided free of charge for citizens, except for other cases of 

fee collection as regulated by law. 

2. The applicant for the provision of information must pay fees actually incurred 

from printing, duplication, photocopying and sending information. 

Minister of Finance shall promulgate detailed regulations on fee levels as 

mentioned in this clause. 

Article 13. Supervision of the guarantee of the right of access to information  

1. The VNA shall conduct the supreme supervision of the guarantee of the 

citizens‟ right of access to information.  

2. The people‟s council shall supervise the guarantee of the right of access to 

information for citizens residing in its region; consider reports made by same-

level people‟s committee on the exercise of the right of access to information by 

citizens residing in such region. 

3. The Vietnamese Fatherland Front and its affiliated agencies shall conduct the 

social supervision of the guarantee of the citizens‟ right of access to informat ion. 

Article 14. Complaint, filing lawsuit and denunciation  

1. The applicant for the provision of information is entitled to complain or file a 

lawsuit against the competent state agency or the information provider regulated 

in Article 9 of this Law.  
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2. Citizens are entitled to denounce against acts in violation of the access to 

information law. 

3. The complaint, filing lawsuit or denunciation against acts in violation of the 

access to information law must be carried out in compliance with the law on 

complaint and denunciation and the law on administrative procedures. 

Article 15. Taking action against violations 

1. Persons who commit acts of violation against the access to information law 

shall, depending on the nature and severity of their violations, be disciplined or 

face administrative penalties or criminal prosecution as regulated. 

2. If the information provider commits any of prohibited acts stated in Article 11 

of this Law and causes damage, the state agency in charge of providing 

information must provide compensation and the individual who has such act of 

violation must assume reimbursement liability as regulated by the law on state 

compensation liability. 

3. Persons who exercise the right of access to information and use provided 

information to cause adverse influence on lawful rights and interests of other 

agencies, organisations or individuals have to incur liability as regulated by the 

law. 

Article 16. Enforcement of access to information law 

This law shall apply to the access to information by citizens. Provisions on the 

access to information regulated in other laws may apply provided that they must 

be in conformity with regulations in Article 3 of this Law.  

Chapter II 

INFORMATION DISCLOSURE 

Article 17. Information subject to mandatory disclosure  

1. The following types of information must be disclosed publicly:  

a) Legislative documents; administrative documents with universal effect; 

international treaties of which the Socialist Republic of Vietnam is a member or 

international agreements to which Vietnam is a signatory; administrative 

procedures and working procedures of state agencies;  
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b) Information regarding the dissemination and guidance on the implementation 

of laws and policies in sectors under the state management; 

c) Drafts of legislative documents as regulated by the law on promulgation of 

legislative documents; contents and results of the referendum and acquisition of 

people‟s opinions about issues which are under the decision of state agencies and 

have to be asked for people‟s opinions as regulated by the law; schemes and their 

drafts on the establishment, dissolution, merger or division of administrative 

units or modification of administrative areas;  

d) National and local socio-economic development strategies, programs, 

projects, schemes and plans; sector/field planning, methods and results thereof; 

annual working programs and plans of state agencies; 

dd) Information regarding state budget estimates; reports on state budget 

enactment; state budget statements; estimates, enactment reports, statements of 

budgets of fundamental construction programs/projects funded by state budget; 

state budget procedures;  

e) Information regarding the provision, management and use of official 

development assistance (ODA) and non-governmental aid as regulated; 

information about the management and use of social relief and benefits; and 

information about the management and use of people‟s contributions and types 

of funds; 

g) Information about lists of public investment and public procurement 

projects/programs, and the management and use of public investment funding, 

the situation and results of the execution of public investment 

plans/programs/projects; bidding information; information on land use plans; 

land price; land appropriation; plans for compensation, site clearance and 

resettlement concerning regional projects/works;  

h) Information about investment activities funded by state budget, the 

management and use of state capital in enterprises; reports on business and 

ranking of enterprises; reports on the supervision of the disclosure of financial 

information of enterprises and state agencies representing owners; information 

about the Organisation and operation of state-owned enterprises;  
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i) Information about products, goods and services that have adverse influence on 

the health and environment; inspection conclusions in the fields of 

environmental protection, community health, foods safety and labor safety;  

k) Information about functions, tasks, powers and Organisation structure of 

agencies and their affiliated units; tasks and powers of officials in charge of 

dealing with people‟s issues; internal regulations and rules promulgated by state 

agencies; 

l) Periodical working reports; annual financial statements; information about the 

statistics on sectors under the state management; sector/field-related national 

database; information regarding the recruitment, use and management of officials 

and public employees; information about lists of scientific programs/topics and 

results thereof;  

m) The list of types of information subject to mandatory disclosure as regulated 

in Point b Clause 1 Article 34 of this Law; name, address, telephone number, fax 

number and email address of the state agency or the official in charge of 

receiving information requests;  

n) Information concerning public interests and community health; 

o) Information concerning taxes, fees and charges; 

p) Other information that must be disclosed as regulated by the law. 

2. Apart from types of information prescribed in Clause 1 of this Article, state 

agencies shall, depending on actual conditions, actively disclose other 

information that they generate or manage.  

Article 18. Methods and time of information disclosure 

1. Methods of information disclosure consist of: 

a) Post information on portals and websites of state agencies; 

b) Provide information via the mass media; 

c) Post information on Official Gazettes;  

d) Post information in the notice form at head offices of state agencies and other 

locations; 
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dd) Disclose information through the reception of citizens, press conference, 

press release, activities of spokespersons of state agencies as regulated by the 

law; 

e) Other methods that are convenient for citizens and determined by agencies in 

charge of disclosing information. 

2. If a specific method of disclosure for a given type of information is regulated 

by the law, such regulations of the law shall apply. 

In the other hand, if a specific method of disclosure for a given type of 

information is not regulated by the law, the state agency in charge of providing 

information shall, depending on its actual conditions, select one or a certain 

methods of information disclosure prescribed in Clause 1 of this Article to 

ensure that citizens are able to access such information. 

3. Apart from the methods of information disclosure regulated in Clause 1 of this 

Article, stage agencies must determine methods of information disclosure in 

conformity with access to information capacity and conditions of citizens who 

are the disabled and residents in border regions, islands, mountainous regions, 

and areas faced to extremely difficult social and economic conditions.  

4. Time of disclosing information in each sector shall comply with relevant law. 

If the time of information disclosure is not regulated by the law, competent state 

agencies must disclose information within 05 days from the date on which it is 

generated.  

Article 19. Posting information on portals and websites 

1. Among types of information stated in Article 17 of this Law, the following 

types of information must be posted on portals and websites: 

a) Legislative documents; international treaties of which the Socialist Republic 

of Vietnam is a member or international agreements to which Vietnam is a 

signatory; administrative procedures and working procedures of state agencies;  

b) Information regarding the dissemination and guidance on the implementation 

of laws and policies in sectors under the state management; 
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c) National and local socio-economic development strategies, programs, projects, 

schemes and plans; sector/field planning, methods and results thereof; annual 

working programs and plans of state agencies; 

d) Information about lists of public investment and public procurement 

projects/programs, results of public investment and procurement execution, the 

management and use of public investment funding and sources of loan capital; 

dd) Information about functions, tasks, powers and Organisation structure of 

state agencies and their affiliated units; address, telephone number, fax number 

and email address of the state agency or the official in charge of receiving 

information requests;  

e) Annual financial statements; information about the statistics on sectors under 

the state management; information about lists of scientific programs/topics and 

results thereof;  

g) List of types of information subject to mandatory disclosure which includes 

address, methods, time and period of disclosure for each type of information;  

h) Information which is considered as necessary for public interests and 

community health; 

i) Other information that must be posted on portals and websites as regulated by 

law. 

2. Posting information on portals and websites in provinces or central-affiliated 

cities shall comply with information application plans of provincial people‟s 

committees. 

3. State agencies in charge of providing information as regulated in this law shall 

retain records and documents inputted into the list of information subject to 

mandatory disclosure and arrange them under methods or forms convenient for 

ensuring the right of access to information for citizens; ensuring that information 

may be stored electronically, must be digitized for an appropriate period and 

open access, which means that all information is available to everyone. In 

addition, state agencies must connect with the nationwide electronic network in 

order that citizens may easily access to information by different systems. 
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4. Portals and websites of state agencies must be connected or integrated with 

those of their affiliated units for updating information and facilitating citizens in 

retrieving or exploiting information.  

5. Apart from types of information prescribed in Clause 1 of this Article, state 

agencies shall, depending on their actual conditions, actively post other 

information that they generate on their portals and websites.  

6. In case state agencies do not yet establish their own portals and websites, they 

shall, depending on their actual conditions, disclose all information regulated in 

Clause 1 of this Article in other appropriate methods.  

Article 20. Providing information via the mass media 

1. State agencies in charge of providing information must provide mass media 

agencies in sufficient, accurate and timely manner with types of information 

which must be released via the mass media as regulated by the law. 

2. Publication or broadcasting of information in the press shall comply with 

regulations of the press law. Mass media agencies must publish or broadcast 

information in a sufficient, accurate and timely manner.  

Article 21. Posting information on official gazettes and in the notice form  

1. The disclosure of information by posting it on official gazettes and publishing 

must be carried out in conformity with the law. 

2. With regard to information which is disclosed in the notice form, if the 

location and period of posting information in the notice form are not regulated by 

the law, such information must be publicly posted at heads offices of state 

agencies or community areas within at least 30 days.  

Article 22. Taking action against disclosure of inaccurate information  

1. If the state agency finds that the information which it generates and discloses 

is inaccurate, it must correct such inaccurate information and disclose the 

corrected information in a timely manner.  

2. If the state agency finds that the information which it discloses but is 

generated by another state agency is inaccurate, the information-disclosing 
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agency must correct such inaccurate information and disclose corrected 

information in a timely manner.  

3. If the state agency finds that the information which it generates but is 

disclosed by another state agency is inaccurate, it must request the information-

disclosing agency to correct inaccurate information and disclose corrected 

information in a timely manner.  

4. In case citizens believe that disclosed information is inaccurate, they must 

request the agency disclosing such information to correct it. Within 15 days as of 

the receipt of request for correcting disclosed information, the information-

disclosing agency shall check the accuracy of such information and respond to 

citizens' request in writing. If the information-disclosing agency determines that 

the disclosed information is actually inaccurate as reported, it must correct such 

information and disclose corrected information in a timely manner.  

5. Inaccurate information is disclosed in which method of information disclosure 

shall be corrected and re-disclosed in that method of information disclosure. 

Chapter III 

PROVISION OF REQUESTED INFORMATION 

Section 1. GENERAL REGULATIONS ON PROVISION OF 

REQUESTED IFNROMATION 

Article 23. Information provided upon request  

1. Information subject to mandatory disclosure as regulated in Article 17 of this 

Law may be provided upon request in the following cases: 

a) Information is not yet released within its disclosure period as regulated;  

b) Information whose disclosure period expires as regulated by the law; 

c) Information which is being disclosed publicly but the applicant for such 

information fails to access it due to the force majeure. 

2. Information concerning trade secrets, personal secrets and privacy or family 

secrets shall be provided upon request if conditions relating to the provision of 

such information have been satisfied as regulated in Article 7 of this law. 
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3. Information concerning the life, activities, production and business of the 

applicant for such information shall be provided if it is not classified in types of 

information regulated in Article 17 of this Law and Clause 2 of this Article.  

4. Apart from types of information prescribed in Clause 1, Clause 2 and Clause 3 

of this Article, state agencies shall, within the ambit of their functions, tasks and 

powers, and depending on their actual conditions, may provide other information 

that they generate or manage.  

Article 24. Methods of request for information 

1. Applicants may submit their request for information by one of the following 

methods: 

a) Directly or authorize another person to come the competent state agency to 

request for information. 

Receiver of request for information shall guide the applicant to fill all contents 

regulated in Clause 2 of this Article in the information request form. 

If the applicant for information is an illiterate or disabled who is unable to fill the 

information request form, the receiver of request for information shall assist such 

applicant in completing required contents of the information request form. 

b) Submit information request forms electronically, by fax or by mail.  

2. The information request form is made in Vietnamese language and consists of 

the following main contents: 

a) Full name; residence or address; ID number, number of Citizen Identity Card 

of Passport of the applicant; fax number, telephone number and email address (if 

any); 

b) Requested information which includes name of document/record/paper; 

c) Method of providing information; 

d) Reasons and purposes of requesting information. 

3. In case of request for information regulated in Clause 1 and Clause 2 Article 7 

of this Law, letter of assent made by relevant entity must be enclosed to the 

information request form. 
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4. The information request form must apply the government‟s form.  

Article 25. Methods of providing information upon request  

1. Requested information shall be provided under one of the following methods: 

a) Requested information is directly provided at the head office of the requested 

agency;  

b) Requested information may be provided electronically, by fax or mail.  

2. The requested agency shall provide information in the method as requested by 

the applicant and in conformity with the nature of the requested information and 

such agency's capacity, unless otherwise prescribed by law.  

Article 26. Receipt of request for information 

1. State agencies shall receive requests for information and enter them into their 

records of information provided upon request. 

2. If contents of the information request form regulated in Clause 2 Article 24 of 

this law are incomplete, the information-providing agency shall guide the 

applicant to supplement it. 

3. If the state agency receives a request for information which is not within the 

ambit of its functions and tasks, it must notify and guide the applicant to contact 

the agency in charge of providing such information. 

Article 27. Response to request for information 

While receiving a valid request for information, the state agency in charge of 

providing information shall inform the applicant of time-limit, location and 

method of providing information; actual fees for printing, duplicating, 

photocopying, sending requested information by post or fax (if any), and method 

and period for making such payment of fees; and provide requested information 

in conformity with procedures stated in this Chapter. 

Article 28. Refusal of request for information 

1. State agencies may refuse to provide information in the following cases: 
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a) Requested information is the one regulated in Article 6 of this Law; or the 

applicant fails to meet information-related conditions regulated in Article 7 of 

this Law;  

b) Requested information is the one regulated in Article 17 of this Law, except 

for the cases regulated in Clause 1 Article 23 of this Law;  

c) Requested information is not within the ambit of their tasks; 

d) The information has been provided twice to the applicant, except for the case 

where such applicant gives legitimate reasons;  

dd) Requested information is beyond the capacity or causes adverse influence on 

normal activities of the state agency;  

e) The applicant for information fails to make required payment of fees for 

printing, duplicating, photocopying and sending information by post or fax.  

2. In a case of refusal to provide information, the state agency must specify its 

reasons in writing. 

Section 2. PROCEDURES FOR PROVIDING REQUESTED 

INFORMATION 

Article 29. Procedures for directly providing information at the head office 

of the information-providing agency 

1. As for simple information which is available on request, applicants for such 

information may directly read, watch, listen, record, duplicate or take a 

photocopy of documents containing such information or request state agencies to 

immediately provide duplicates or copies thereof.  

2. As for complex information which must be gathered from different units 

affiliated to the information-providing agency or the provision of which requires 

taking opinions of other agencies or units, the requested agency must, within 10 

working days from the receipt of a valid request, direct the applicant for such 

information to read, watch, listen, record, duplicate or take a photocopy of 

documents containing such information or receive duplicates or copies thereof at 

its head office, or grant an official dispatch of its refusal to provide such 

information.  
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The requested agency may extend the above time-limit to consider, retrieve, 

gather, duplicate or settle the request for information provided that such 

extended time-limit shall not exceed 10 working days and such information-

providing agency must grant a notice of extending the time-limit for providing 

information.  

Article 30. Procedures for providing information electronically 

1. Information may be provided electronically if the following requirements are 

satisfied:  

a) Requested information must be the one which is stored in existing files and 

available to transmit electronically;  

b) State agencies have qualified technical facilities to provide requested 

information electronically.  

2. Electronic provision of information may be carried out in the following forms: 

a) Attach and send files in email;  

b) Provide one-time access code; 

c) Provide links to access and download information. 

3. As for simple information which is available on request, the requested agency 

must provide requested information within 03 working days from the receipt of a 

valid request. 

4. As for complex information which must be gathered from different units 

affiliated to the requested agency or the provision of which requires taking 

opinions of other agencies or units, the requested agency must, within 03 

working days from the receipt of a valid request, grant a written notice of the 

period for settling such request for information. The requested agency must, 

within 15 working days from the receipt of a valid request, provide requested 

information or grant a written notice of refusal to provide information. 

The requested agency may extend the above time-limit to consider, retrieve, 

gather, duplicate or settle the request for information provided that such 

extended time-limit shall not exceed 15 working days and the requested agency 
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must grant a notice of such extension within regulated period for providing 

information. 

Article 31. Procedures for providing information by fax or mail  

1. As for simple information which is available on request, the requested agency 

must provide requested information within 05 working days from the receipt of a 

valid request. 

2. As for complex information which must be gathered from different units 

affiliated to the requested agency or the provision of which requires taking 

opinions of other agencies or units, the requested agency must, within 03 

working days from the receipt of a valid request, grant a written notice of the 

period for settling such request for information. The requested agency must, 

within 15 working days from the receipt of a valid request, provide requested 

information or grant a written notice of refusal to provide information. 

The requested agency may extend the above time-limit to consider, retrieve, 

gather, duplicate or settle the request for information provided that such 

extended time-limit shall not exceed 15 working days and the requested agency 

must grant a notice of such extension within regulated period for providing 

information.  

Article 32. Taking action against inaccurate information provided upon 

request  

1. If the state agency finds that the provided information is inaccurate, it must, 

within 05 working days from the date on which the provided information is 

discovered inaccurate, correct such information and re-provide the corrected 

information to the applicant, except for the cases regulated in Clause 3 of this 

Article.  

2. If the applicant for information believes that the provided information is 

inaccurate, such applicant is entitled to request the information-providing agency 

to provide accurate information.  

Within 15 days as of the receipt of request for correcting provided information, 

the information-providing agency shall verify the accuracy of the provided 

information and respond to the applicant. If the provided information is actually 
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inaccurate, the information-providing agency must correct such information and 

re-provide information, except for the cases regulated in Clause 3 of this Article.  

3. If communal people‟s committees cannot verify the accuracy of information 

which is under their management, they must, within 05 working days from the 

date on which they find that provided information is inaccurate or receive request 

for correcting information, request the information-generating agency to verify 

it. Within 15 days as of the receipt of request for verifying information, the 

information-generating agency must verify its generated information and 

respond to communal people‟s committees. If the provided information is 

actually inaccurate, the information-generating agency must enclose its accurate 

information to its response.  

Within 03 working days from the receipt of response from the information-

generating agency, communal people‟s committees must correct the provided 

information or notify the applicant for information. 

Chapter IV 

RESPONSIBILITIES FOR ENSURING THE EXERCISE OF RIGHT OF 

ACCESS TO INFORMATION FOR CITIZENS 

Article 33. Methods for ensuring the exercises of citizens’ right of access to 

information 

1. Improve the capacity and professional skills of officials who are assigned to 

provide information in ensuring citizens‟ right of access to information. 

2. Set up and maintain portals and websites; set up and maintain database 

containing information which must be provided by state agencies as regulated by 

the Government. 

3. Step up the provision of information via activities of spokespersons of state 

agencies and via the mass media. 

4. Define units and individuals that take prime responsibility for providing 

information. 

5. Reasonably arrange places for receiving and providing information to citizens 

in consistent with actual conditions of each agency. 
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6. Strengthen records, archives and statistical affairs; equip with technical and 

information technology facilities and other necessary conditions in order that 

applicants for information may directly read, watch, listen, write, duplicate and 

make photocopies of documents at head offices of state agencies and via 

electronic network.  

Article 34. Duties of information-providing agencies to ensure the exercise 

of right of access to information  

1. State agencies in charge of information regulated in Article 9 of this Law shall 

discharge the following duties: 

a) Disclose and provide information in a timely, accurate and sufficient manner. 

Information-providing agencies must correct or supplement information if they 

discover that their provided information is inaccurate or insufficient.  

b) Actively set up, update and disclose lists of information subject to mandatory 

disclosure and upload such lists on websites and portals of information-providing 

agencies; frequently update and disclose information in conformity with time, 

period and methods mentioned in lists of information subject to mandatory 

disclosure;  

c) Maintain, retain and update database containing information that must be 

provided for ensuring that information is systemized to facilitate the retrieval and 

provide in a sufficient and timely manner; 

d) Ensure the accuracy and sufficiency of information. Transmission of 

information between data systems must comply with the law. 

dd) Provide guidance on techniques of methods and procedures of information 

security, and protecting information management systems; 

e) Check, classify, examine and ensure the secret of information before it is 

provided; 

g) Carefully consider interests of the provision of information for disclosing or 

providing it upon request for the purpose of ensuring public interests and 

community health;  

h) Promulgate and announce internal regulations on the Organisation of the 

provision of information within the ambit of tasks of an information-providing 
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agency with the following main contents: defining the unit in charge of 

providing information; transmission of information between the information-

generating unit and the unit in charge of providing information; determining 

information that may be provided and that is not allowed to provide; updating 

information disclosed and provided upon request; procedures for responding to 

request for information between the unit in charge of providing information and 

the unit in charge of managing database containing such information and 

relevant units;  

i) Re-examine regulations of laws on access to information within the ambit of 

functions, tasks and powers of information-providing agencies in order to request 

competent state agencies to make amendments or supplements to such 

regulations in conformity with this Law; 

k) Handle complaints and denunciation, and take action against violations of the 

access to information as regulated by laws; 

l) Submit reports at request of competent state agencies on the guarantee of 

citizens‟ right of access to information at information-providing agencies. 

2. The head of the unit in charge of providing information shall ensure the 

fulfilment of the provision of information within the ambit of its agency's tasks 

and take action against acts of obstructing the citizens' right of access to 

information intra vires. 

3. The official who is assigned to provide information shall provide information 

to citizens in a timely and sufficient manner. Harassing or making obstruction or 

difficulty during the performance of assigned duties is strictly prohibited. 

Article 35. Responsibilities of the Government, ministries, ministerial-level 

agencies, Government-affiliated agencies and people’s committees at all 

levels to ensure the exercise of right of access to information  

1. The Government shall conduct the consistent state management of ensuring 

the exercise of citizens‟ right of access to information and perform the following 

duties and rights: 

a) Promulgate, within its competence, or request the competent state agencies to 

promulgate, amend or supplement and perfect laws on access to information;  



212 

 

b) Promulgate regulations on methods of facilitating the disabled and residents in 

border regions, islands, mountainous regions, areas faced to extremely difficult 

social and economic conditions in exercising the right of access to information;  

c) Carry out methods of disseminating knowledge and improving awareness on 

rights and duties of agencies, units, officials, public employees and citizens in 

exercising the right of access to information; 

d) Provide guidance on exercises of the right of access to information to 

agencies, units and citizens; 

dd) Inspect the compliance with the law, and take action against acts of violating 

the law on access to information; 

e) Provide guidance on techniques of methods and procedures for retaining 

information and protecting information management systems; 

g) Monitor, expedite and inspect the exercise of the citizens‟ right of access to 

information. 

2. Ministries, ministerial-level agencies and the Government-affiliated agencies 

shall, within the ambit of their functions and tasks, discharge duties stated in 

Point a, c, d, dd and g Clause 1 of this Article. 

3. The Ministry of Information and Communications shall assist the Government 

in performing its duties state in point e Clause 1 of this Article.  

4. The Ministry of Justice shall assist the Government in monitoring the 

enforcement of this law. 

5. Provincial people‟s committees shall conduct the state management in their 

provinces and use methods of ensuring the citizens‟ right of access to 

information as guided by the Government.  

6. State agencies shall, depending on their actual conditions, facilitate applicants 

for information in directly reading, watching, listening, writing, duplicating or 

making photocopies of documents containing their requested information at their 

head offices; equip tables of information or other equipment to disclose 

information. 
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Chapter V 

IMPLEMENTATION PROVISIONS 

Article 36. Implementation provisions 

1. Foreigners residing in Vietnam are entitled to request for information 

concerning their rights and obligations. 

Procedures for submitting request for information applicable to foreigners 

residing in Vietnam shall apply regulations in Chapter III of this law. 

2. If there are many persons who work together in the same Organisation or 

enterprise and request for the information containing same contents, their request 

for information may be submitted via such Organisation or enterprises.  

This clause is detailed by the Government.  

Article 37. Effect 

This Law takes effect on July 01, 2018. 

The Government and competent state agencies shall elaborate articles and 

clauses assigned in this Law. 

This Law is ratified by the 13
th

 VNA of the Socialist Republic of Vietnam during 

the 11
th

 session dated April 06, 2016. 

The President of the Vietnamese National Assembly. 

Nguyen Thi Kim Ngan 
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Appendix 3: The Quality of the LATI 2016 is assessed by Global Right to 

Information Rating2 

 

Table 5. Scoring for the scope of the right to access state-held information udder the LATI 2016 

by RTI Rating. 

Description  Scoring Instructions  Max 

Score 

Finding Points Articles (of the 

LATI 2016) 

Everyone (including 

non-citizens and legal 

entities) has the right 

to file requests for 

information. 

Score 0 point if only 

residents/citizens; 1 

point for all natural 

persons; 1 point for 

legal persons. 

2 No 0 Article 4(1): 

Citizens shall 

exercise the right 

to ATI as 

prescribed by this 

Law; Article 36(1): 

Foreigners legally 

residing in 

Vietnam shall have 

the right to request 

for information 

directly related to 

their rights and 

obligations. 

The right of access 

applies to all material 

held by or on behalf 

of public authorities 

which is recorded in 

any format, regardless 

of who produced it. 

Score 1-3 points if 

limited definition of 

information; 

information such as 

not "internal 

documents" or 

databases excluded; 

points for all 

information with no 

exceptions. 

4 Partially 1 Article 2(1): 

Information means 

news, data created 

by state agencies, 

contained in 

documents, 

dossiers, materials 

in forms of hand-

writing copies, 

printed copies, 

electronic copies, 

paintings, pictures, 

drawings, tapes, 

                                                
2 < http://www.rti-rating.org/view_country/?country_name=Vietnam >. 
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disks, videos, 

recordings or other 

forms.; Article 

2(2): Information 

created by state 

agencies means 

news, data that are 

created by state 

agencies during the 

performance of 

their regulated 

functions, tasks 

and authority; and 

are signed, 

stamped or 

confirmed in 

written by the 

authorized person. 

Requesters have a 

right to access both 

information and 

records/documents 

(i.e. a right both to ask 

for information and to 

apply for specific 

documents). 

Score 1 point for only 

documents, 1 point 

for information 

2 No 0 Not mentioned 

The right of access 

applies to the 

executive branch with 

no bodies or classes of 

information excluded. 

This includes 

executive (cabinet) 

and administration 

including all 

ministries, 

departments, local 

government, public 

Score 4 points for 

central government 

agencies covered: 1 

for the head of state, 

1 for ministries, 1 for 

other non-statutory 

agencies created by 

the ministries, 1 for 

state and local 

government if the 

government is 

unitary. If it´s a 

8 Partially 6 Article 9. Scope 

and responsibilities 

for providing 

information 

1. State agencies 

shall provide 

information they 

generate, except 

for the cases 

regulated in Article 

6 of this Law; as 
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schools, public health 

care bodies, the 

police, the armed 

forces, security 

services, and bodies 

owned or controlled 

by the above. 

federalist system, 2 

points for the non-

statutory agencies. 

This can be 

determined by 

examining the length 

and thoroughness of 

the list, if such a 

schedule exists. Score 

1 point for the 

archives. Add three 

points and deduct 1 

for each exempted 

central agency (such 

as the armed forces, 

police, etc). 

for the cases 

regulated in Article 

7 of this Law, the 

provision of 

information is 

carried out if 

relevant conditions 

have been satisfied 

as regulated.  

Communal 

people‟s 

committees shall 

provide 

information they 

generate and those 

they receive to 

directly execute 

their functions, 

tasks and powers, 

except for the 

cases regulated in 

Article 6 of this 

Law; as for the 

cases regulated in 

Article 7 of this 

Law, the provision 

of information is 

carried out if 

relevant conditions 

have been satisfied 

as regulated.  

2. State agencies 

shall directly 

organize the 

provision of 

information, 

except for the 

following cases:  

a) The Office of 

The right of access 

applies to the 

legislature, including 

both administrative 

and other information, 

with no bodies 

excluded. 

Score 1 point if the 

law only applies to 

administrative 

documents, 2-3 points 

if some bodies 

excluded, 4 points if 

all legislative branch 

at all levels of 

government 

4 Yes 4 

The right of access 

applies to the judicial 

branch, including both 

administrative and 

other information, 

with no bodies 

excluded. 

Score 1 point if the 

law only applies to 

administrative 

documents, 2-3 points 

if some bodies 

excluded, 4 points if 

all judicial branch at 

all levels of 

government 

4 Yes 4 

The right of access 

applies to State-

owned enterprises 

(commercial entities 

Score 1 point if some, 

2 points if all 

2 No 0 
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that are owned or 

controlled by the 

State). 

the VNA shall 

organize the 

provision of 

information that is 

generated by the 

VNA, agencies 

affiliated to the 

VNA, agencies 

affiliated to the 

Standing 

Committee of the 

VNA, and the 

information that it 

directly generates;  

b) The Office of 

the President shall 

provide 

information 

generated by the 

President and the 

information that it 

directly generates;  

c) The Office of 

the Government 

shall provide 

information 

generated by the 

Government and 

the Prime Minister, 

and the 

information that it 

directly generates;  

d) Offices of the 

VNA Delegations 

shall provide 

information 

generated by the 

VNA Delegations 

and the 

The right of access 

applies to other public 

authorities, including 

constitutional, 

statutory and 

oversight bodies (such 

as an election 

commission or 

information 

commission/er). 

Score 1 point if some 

bodies, 2 points if all 

2 Partially 1 

The right of access 

applies to a) private 

bodies that perform a 

public function and b) 

private bodies that 

receive significant 

public funding. 

1 point for public 

functions, 1 point for 

public funding 

2 No 0 



218 

 

information that 

they directly 

generate;  

dd) Offices of 

provincial people‟s 

councils shall 

provide 

information 

generated by 

people‟s councils, 

standing boards of 

people‟s councils 

and agencies of 

people‟s councils 

of provinces and 

the information 

they directly 

generate;  

e) Offices of 

provincial people‟s 

committees shall 

provide 

information 

generated by 

people‟s 

committee, 

chairpersons of 

people‟s 

committees of 

provinces and the 

information they 

directly generate;  

g) Offices of 

people‟s councils 

and people‟s 

committees of 

districts shall 

provide 

information 
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generated by 

people‟s councils, 

standing boards of 

people‟s councils, 

agencies of 

people‟s councils, 

people‟s 

committees and 

chairpersons of 

people‟s 

committees of 

districts, and the 

information they 

directly generate;  

h) The communal 

people‟s 

committee shall 

provide 

information that it 

directly generates 

or generated by its 

affiliated agencies 

and the 

information it 

receives to directly 

execute its 

functions, tasks 

and powers to 

citizens residing in 

such commune; 

and provide such 

information to 

citizens other than 

those residing in 

such commune if 

such information is 

considered as 

associating to their 

lawful rights and 
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interests;  

i) Minister of 

National Defence 

and Minister of 

Public Security 

regulate agencies 

in charge of 

providing 

information in 

their 

Organisational 

structures.  

 



221 

 

Table 6. Scoring exception regulations under the LATI 2016 by RTI Rating. 

 

Description  Scoring 

Instructions  

Max 

Score 

Finding Points Articles (of the LATI 

2016) 

The standards in the 

RTI Law trump 

restrictions on 

information disclosure 

(secrecy provisions) 

in other legislation to 

the extent of any 

conflict. 

Score 4 points 

for a resounding 

"yes" and 1/2/3 

points if only 

for some classes 

of information 

or for some 

exceptions. If 

the state secrets 

law is not 

trumped by the 

RTI law max 

score is 2 points. 

4 Partially 1 Article 3(4): The right 

to ATI shall be 

restricted in 

compliance with the 

laws and if it is 

deemed necessary to 

protect the national 

defence, national 

security, social order 

and safety, social 

ethics, and public 

health. Article 6(1): 

Information classified 

as state secrecy, 

including important 

information in politics, 

national defence, 

national security, 

foreign affair, 

economics, sciences, 

technology and other 

fields as regulated by 

law. Article 16: If the 

provisions on ATI of 

other laws do not 

contrast to Article 3 of 

this Law, the 

provisions of those 

laws shall apply. 

The exceptions to the 

right of access are 

consistent with 

international 

Score 10 points 

and then deduct 

1 point for each 

exception which 

10 Partially 6 Article 6(2): 

Information which, if 

published, can cause 

harm to state interests, 
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standards. Permissible 

exceptions are: 

national security; 

international relations; 

public health and 

safety; the prevention, 

investigation and 

prosecution of legal 

wrongs; privacy; 

legitimate commercial 

and other economic 

interests; management 

of the economy; fair 

administration of 

justice and legal 

advice privilege; 

conservation of the 

environment; and 

legitimate policy 

making and other 

operations of public 

authorities. It is also 

permissible to refer 

requesters to 

information which is 

already publicly 

available, for example 

online or in published 

form. 

either (a) falls 

outside of this 

list and/or (b) is 

more broadly 

framed 

cause bad effect to 

national defence, 

national security, 

international 

relationship, social 

order and safety, social 

ethics, social health; 

likely to cause serious 

damage to lives, life 

and property of 

individuals; 

information classified 

as work secrecy, 

information about 

internal meetings of 

state agencies, 

documents created by 

state agencies for 

internal works. Article 

7(1): Information 

related to business 

confidentiality shall 

only be accessible 

upon consent of the 

business owner; (2) 

Information related to 

privacy, individuals‟ 

secret shall only be 

accessible upon 

consent of such 

person, information 

with regard to family‟s 

secret shall only be 

accessible upon 

consent of each 

member of the family. 

A harm test applies to 

all exceptions, so that 

it is only where 

disclosure poses a risk 

of actual harm to a 

protected interest that 

it may be refused. 

Score 4 points 

and then deduct 

1 point for each 

exception which 

is not subject to 

the harm test 

4 Partially 3 

There is a mandatory 

public interest 

Consider 

whether the 

4 Partially 2 Article 7(3): During 

the performance of 
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override so that 

information must be 

disclosed where this is 

in the overall public 

interest, even if this 

may harm a protected 

interest. There are 

„hard‟ overrides 

(which apply 

absolutely), for 

example for 

information about 

human rights, 

corruption or crimes 

against humanity. 

override is 

subject to 

overarching 

limitations, 

whether it 

applies to only 

some 

exceptions, and 

whether it is 

mandatory. 

their tasks and 

functions, the heads of 

state agencies shall 

determine the 

provision of 

information related to 

business 

confidentiality, life 

privacy, individuals‟ 

secret, families‟ secret 

if it deems necessary 

to the interests of 

public, social health 

according to the 

provision of regarding 

laws without the 

consent as provided for 

in Item 1 and Item 2 of 

this Article; Article 

34(1): Agencies 

providing information 

as prescribed in Article 

9 of this Law shall 

have responsibilities as 

follows: (g) Timely 

reviewing and 

considering benefits of 

information provision 

to decide whether 

making information 

public or providing 

information upon 

request in order to 

protect public interests 

and community health; 

Information must be 

released as soon as an 

exception ceases to 

apply (for example, 

Score 1 point 

for each 

2 No 0 Article 6(1): When 

classified information 

is declassified, citizens 

shall have the right to 
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for after a contract 

tender process 

decision has been 

taken). The law 

contains a clause 

stating that exceptions 

to protect public 

interests do not apply 

to information which 

is over 20 years old. 

access them under the 

provisions of this Law. 

Clear and appropriate 

procedures are in 

place for consulting 

with third parties who 

provided information 

which is the subject of 

a request on a 

confidential basis. 

Public authorities 

shall take into account 

any objections by 

third parties when 

considering requests 

for information, but 

third parties do not 

have veto power over 

the release of 

information. 

Score: 1 point 

for consultation, 

1 further point if 

original time 

frames must be 

respected and 

the law allows 

for expedited 

appeals. 

2 Partially 1 Article 7(1): 

Information related to 

business 

confidentiality shall 

only be accessible 

upon consent of the 

business owner; (2) 

Information related to 

privacy, individuals‟ 

secret shall only be 

accessible upon 

consent of such 

person, information 

with regard to family‟s 

secret shall only be 

accessible upon 

consent of each 

member of the family. 

Article 24(3): A 

written consent of the 

concerned individuals 

or organisations shall 

be attached if the 

requested information 

falls under the 

provision of Items 1 

and 2 of Article 7 of 

this Law. 
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There is a severability 

clause so that where 

only part of a record is 

covered by an 

exception the 

remainder must be 

disclosed. 

Score 1 point if 

yes but 

sometimes can 

be refused (eg: 

if deletions 

render 

meaningless the 

document) and 2 

points if partial 

access must 

always be 

granted 

2 No 0 Not mentioned. 

When refusing to 

provide ATI, public 

authorities must a) 

state the exact legal 

grounds and reason(s) 

for the refusal and b) 

inform the applicant 

of the relevant appeals 

procedures. 

Score Y/N: 1 

point for a and 1 

point for b 

2 Partially 1 Article 28(2): The 

requested agencies 

shall be responsible for 

sending written notices 

on refusal of 

information provision 

to the information 

requester, with reasons 

for refusal being 

specified. 
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Appendix 4: My FOI Requests and Responses from Different Agencies in 

Australia, New Zealand and United Kingdom 
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Appendix 5: Authorisation and Copyright 

 

 Authorisation of co-authors on the article “Freedom of Information Law 

Comes to Vietnam: How Do Human Rights Adapt to Goals of Economic 

Development and Political Stability?”  (Australian Journal of Asian Law) 

 Permission from Colin Darch and Peter G. Underwood to adapt Table 1 

 Copyright Agreement with Inderscience Publishers 

 Publication Agreement with Australian Journal of Asian Law 
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