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Articles

Industrial action, the right to strike, ballots
and the Fair Work Act in international

context
David Peetz*

Using statistical sources, this article investigates how Australian culture and
policy (including the Fair Work Act and mandatory secret ballots) influence
the volume, types and duration of strikes. The ‘toughness’ and tightening of
strike laws in Australia is internationally unusual. Many short, unconditional
strikes (for which ongoing conflict extends beyond the end of the strike) are
used in Australia to signal intensity of unionists’ intentions. This has
not changed much under the FW Act. Strike ballots are likewise a means of
signalling this intensity. ‘Unlawful’ strikes tend to be shorter than lawful
strikes, and have recently declined. Despite the major changes in industrial
law in Australia, Australia retains its own distinct culture regarding behaviour
during industrial conflict. In Australia and elsewhere, the global shift in power
from labour towards capital appears to have been more significant than
changes in strike law in shaping changes in strike levels.

The Australian Context
This article asks: how do Australian culture and policy (in particular, recent
policy developments) influence the volume, types and duration of strikes? Our
analysis is principally statistical. We consider the role of mandatory strike
ballots and examine two contextual questions: as background, what general
patterns and trends in legislation for the right to strike can be observed, and
where does Australia sit? As context, what general patterns and trends in strike
volume and duration can be observed — is Australia converging towards other
countries or maintaining a distinct pattern?

One of the arguments of this article is that institutional arrangements matter,
and that norms and cultures of behaviour are influenced by the history of those
arrangements. So we first turn to those arrangements.

For most of the twentieth century, Australian industrial relations operated
within the ‘conciliation and arbitration system’. The prime determinant of
wages and conditions was awards, set by industrial tribunals. These tribunals
commonly heard arguments from, and relied upon, unions and employer
associations.1 The decisions of tribunals, in the long run, appeared to be fairly
similar to what the market would have delivered2 (other than tending to
produce a more egalitarian distribution of earnings, including faster progress

* Professor of Employment Relations, Griffith Business School.
1 R Cooper and B Ellem, ‘The Neoliberal State, Trade Unions and Collective Bargaining in

Australia’ (2008) 46 BJIR 532.
2 J R Romeyn, ‘Towards a Motivational Theory of Arbitration in Australia’ (1980) 22 JIR 181;
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towards ‘equal pay’ for women),3 leading some to conclude that tribunals
were influenced in part by the relative power of the parties.4 In this process,
unions would demonstrate their power to employers and the tribunals, often in
part through taking industrial action, though more often an implied threat of
union action was sufficient. Nevertheless, unions would need to strike
occasionally, simply to maintain the credibility of any threat to take such
action. The arbitration system, overall, did not ‘neutralise’ union power5 but
was the available means through which it could be expressed. Union power
was underpinned by a high rate of union density, which was over 50% for
much of that period.6

From the 1980s and increasingly in the 1990s, union power started to
decline, in the face of growing employer opposition, antagonistic state policies
— both in the context of the emergence of liberal market (or neoliberal)
approaches shaping policy makers’ actions in many countries, particularly the
United Kingdom, United States, Australia and New Zealand — and structural
change in labour markets.7 In 1983, in the context of the dilemmas of
stagflation, a prices and incomes policy, the ‘accord’, was agreed between the
new labour government and the union movement.8 This initially provided for
constrained, centralised determination of wage rises for most workers and
offsetting ‘social wage’ benefits. From 1990, centralisation was largely
abandoned and tribunals sidelined in favour of ‘enterprise bargaining’,
directly negotiated between employers and unions (and later, employees)
which, unusually in international terms, was a move embraced by central
union leadership.9 Awards became a mere ‘safety net’.10 This shift was
supported by legislation, in the form of the Industrial Relations Reform Act
1993 (Cth) (IR Reform Act), which radically changed the treatment of strike
action in Australian law. In 1996 a new conservative federal government
amended the legislation in such a way as to tilt the balance of power away
from labour in favour of capital,11 and then in 2005 introduced even more

B Dabscheck, ‘The Australian System of Industrial Relations: An Analytical Model’ (1980)
22 JIR 196; K Norris, Economics of Australian Labour Markets, Longman Cheshire,
Sydney, 1983.

3 L G Rowe, ‘Reason, Force or Compromise: Egalitarian Wage Structures under Bargaining
and Arbitration’ (1982) 24 JIR 245; K Norris, ‘Compulsory Arbitration and the Wage
Structure in Australia’ (1980) 22 JIR 249; K Norris, ‘Market Versus Institutional Issues’,
paper presented at the Australian Wage Determination Conference, Industrial Relations
Research Centre, University of New South Wales, 23–25 November 1983; W Brown et al,
‘How Far Does Arbitration Constrain Australia’s Labour Market?’ (1978) 4 Australian
Bulletin of Labour 31.

4 Romeyn, above n 2; Dabscheck, above n 2.
5 P Miller and C Mulvey, ‘Does Compulsory Arbitration Neutralize Union Power?’ (1994) 33
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6 D Peetz, Unions in a Contrary World: The Future of the Australian Trade Union Movement,

Reshaping Australian Institutions, Cambridge University Press, Cambridge, 1998.
7 Ibid.
8 Ibid.
9 C Briggs, ‘Australian Exceptionalism: The Role of Trade Unions in the Emergence of

Enterprise Bargaining’ (2001) 43 JIR 27.
10 M Bray and J Macneil, ‘Individualism, Collectivism, and the Case of Awards in Australia’

(2011) 53 JIR 149 at 150.
11 See Workplace Relations and Other Legislation Amendment Act 1996 (Cth) (WROLA Act).

134 (2016) 29 Australian Journal of Labour Law



JOBNAME: No Job Name PAGE: 21 SESS: 1 OUTPUT: Mon Aug 22 11:19:30 2016
/journals/journal/ajll/vol29pt2/part_2

radical change in the form of ‘Work Choices’.12 Among other things, the
2005 measures introduced a requirement that for industrial action to be lawful
it must first be approved by a secret ballot of the employees concerned.13

Following an extensive union campaign, the Coalition Government was
defeated in 2007. The newly-elected Labor Government first passed
transitional legislation (which introduced radical changes in relation to issues
such as individual contracting and unfair dismissal but retained other elements
of Work Choices). This was followed by a lengthy consultation process which
eventually led to the passing of the Fair Work Act 2009 (Cth) (FW Act). This
measure repealed, modified or retained various aspects of Work Choices.
Among the provisions, which were retained with (slight) modification, were
the provisions dealing with secret ballots for industrial action.14

This history has significant implications for the norms and culture of
industrial action in Australia. As strike patterns developed in context of the
conciliation and arbitration system, an incentive emerged for unions to engage
in short, unconditional disputes, the purpose of which was to signal the
intensity of employee views to employers (and tribunals, thereby facilitating
speedy access to award-making processes), rather than to evoke an immediate
response from the employer. In other words, many strikes were signalling
devices, used to convey the ‘intensity’ of employee views — how strongly
they felt about a matter and how far they were willing to go to promote and
protect their interests. They were not intended to continue until the issue was
settled, but instead to imply the cost the employer could incur if they did not
give ground in the future.15 Thus strikes were also a means by which
employers obtained knowledge to avoid future costs. This contrasts with
contingent strikes (or employer contingent lockouts) where there is
uncertainty about the end date due to the fact that it depends on the response
of another party.

Making the capacity to take strike action lawfully contingent on conducting
a secret ballot may increase the determination of employees when they do
decide to take industrial action, but it is unclear whether or how this would
impact the relative use of contingent and unconditional strikes.

Of course, ballot requirements are not the only, or even the principal policy
changes that might affect dispute outcomes. For example, the shift to
enterprise bargaining in the early 1990s was designed to reduce parties’

Among other things, this measure renamed the Industrial Relations Act 1988 (Cth) as the
Workplace Relations Act 1996 (Cth) (WR Act).

12 See Workplace Relations Amendment (Work Choices) Act 2005 (Cth) (Work Choices). Most
of the changes effected by this legislation became operative in 2006.

13 Other matters covered included the treatment of individual contracting, unfair dismissals,
‘allowable’ matters, the role of the tribunal, the role of the courts, and the constitutional
coverage of the legislation.

14 B Creighton, ‘A Retreat from Individualism? The Fair Work Act 2009 and the
Re-collectivisation of Australian Labour Law’ (2011) 40 ILJ 116; C Roles and M O’Donnell,
‘The Fair Work Act and Worker Voice in The Australian Public Service’ (2013) 34 Adel L R
93; S McCrystal, The Right to Strike in Australia, Federation Press, Sydney, 2012,
pp 161–81.

15 D Peetz, ‘Industrial Conflict with Awards, Choices and Fairness’, in A Forsyth and
B Creighton (Eds), Rediscovering Collective Bargaining: Australia’s Fair Work Act in
International Perspective, Routledge, New York, 2012, p 159.
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dependence upon industrial tribunals for industrial outcomes. While earlier
behaviour had evolved to match the tribunal system, it did not follow that
tribunals resolved most disputes — in fact, the reverse was the case, with most
matters settled before arbitration was invoked.16 As there were many
unconditional strikes, the culture that developed under that earlier system may
have taken a long time to change.

Through the period after the paradigm shift of the 1980s and 1990s,17 union
density declined, from 40% in 1990 to just 17% in 2013. Union power, and
influence upon government, fell commensurately. Unions went from being a
major player — almost an equal partner with government in the initial accord
years — to just one of many interest groups, and considerably less influential
than employers.18

The theoretical framework for the analysis that follows builds on the idea
that strikes occur when, for both parties, the expected costs of the strike are
lower than the expected benefits, and will continue until, for one of the parties,
the marginal expected costs of continuing exceed the marginal expected
benefits.19 However, while this sounds like a simple economic explanation, it
is distinguished from previous economic models that focus on joint costs,20

asymmetric information21 or economic models of leadership behaviour,22 all
of which centre around wage-related strike action whose termination signals
the end of conflict. In particular, the approach here takes account of non-wage
disputes, the possibility of ongoing conflict, the role of arbitration, and
institutional and sociological factors that influence participants’ behaviour.
For example, the size, probability, and scope of penalties and other transaction
costs will shape union choices, as will public policies that affect unions’
mobilising capacity, members’ (in)security or employer belligerence. Strike
ballots would increase transaction costs for unions considering industrial
action, thereby raising the stakes, requiring they ensure beforehand that
members are highly committed (and perhaps likely to strike for longer), to
make the transaction costs worthwhile. The greater the penalties for not
observing proper procedure (including on ballots), the greater would be these
effects. Any effects of policy changes, however, will occur in the context of
existing norms or cultures of behaviour that reflect those prior institutional
arrangements discussed above.

16 Miller and Mulvey, above n 5.
17 Peetz, above n 6.
18 D Peetz and J Bailey, ‘Dancing Alone: The Australian Union Movement over Three

Decades’ (2012) 54 JIR 525.
19 See especially Peetz, above n 15.
20 J Kennan, ‘The Duration of Contract Strikes in US Manufacturing’ (1985) 28 Journal of

Econometrics 5; M W Reder and G R Neumann, ‘Conflict and Contract: The Case of
Strikes’ (1980) 88 Journal of Political Economy 867.

21 B Hayes, ‘Unions and Strikes with Asymmetric Information’ (1984) 2 Journal of Labor
Economics 57; P Cramton and J Tracy, ‘Unions, Bargaining and Strikes’, in J T Addison and
C Schnabel (Eds), International Handbook of Trade Unions, Edward Elgar, Cheltenham,
2003, p 86.

22 O C Ashenfelter and G E Johnson, ‘Bargaining Theory, Trade Unions and Industrial Strike
Activity’ (1969) 59 American Economic Review 35.
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Methodology
This article is divided into three parts, each using different sources. As
background, we initially consider an international database on aspects of
social and economic institutions, and what it reveals about long term
international trends in the right to strike. The second, main, part examines
official Australian data on patterns of industrial conflict in various periods. The
third part contains international data on industrial conflict over a quarter
century, and provides context for the Australian findings. The methods for
each of these are explained below.

The first substantive part mainly uses information from a database
developed under Jelle Visser,23 containing 157 items on trade unionism, wage
setting, state intervention and social pacts, over the period 1960–2011. It holds
data on all countries from the Organisation for Economic Cooperation and
Development (OECD) and the European Union (EU), plus some emerging
countries (Brazil, Russia, India, China, Indonesia and South Africa). That
database includes fields covering the right to strike in each of the ‘market
sector’ and the ‘government sector’ (rights often being more restricted in the
latter). These fields have four possible values for each year in each country:
3 (yes, there is a clear right to strike); 2 (yes, with minor restrictions, for
example a recognised union, balloting, proportionality, respect of peace
obligation); 1 (yes, with major restrictions, for example monopoly union,
compulsory arbitration or conciliation, restrictions on issues or content, major
groups excluded); and 0 (no). We refer to the average score across countries
as the ‘right to strike index’.

There are, naturally, many problems. Codings are subjective, and discretion
decides a ‘major’ or ‘minor’ restriction. Nuances in cross-national differences
are ignored — the database goes for breadth over depth. Small changes in
legislation — increments that slightly improve or detract from the right to
strike — are not large enough to affect a country’s score. Many authors think
their countries exhibit ‘exceptionalism’,24 and such a broad analysis glosses
over each country’s exceptional arrangements — such as Australia’s 1993
laws (discussed later). The number of observations changes slightly from year
to year, as new countries are added to the database or data for others are
missing. Still, for all these caveats, a broad analysis of this type should be able
to tell us if there has been a general tightening, or easing, of the right to strike.
If an international trend existed, it would show up here.

23 J Visser, Data Base on Institutional Characteristics of Trade Unions, Wage Setting, State
Intervention and Social Pacts, 1960–2011 (ICTWSS), Version 4.0, Amsterdam Institute for
Advanced Labour Studies, University of Amsterdam, April 2013.

24 J Haydu, ‘Employers, Unions, and American Exceptionalism: Pre-World War I Open Shops
in the Machine Trades in Comparative Perspective’ (1988) 33 International Review of Social
History 25; Briggs, above n 9; A Bieler, ‘Small Nordic Countries and Globalization:
Analysing Norwegian Exceptionalism’ (2012) 16 Competition & Change 224; J Davidson,
‘The Myth of New Zealand Exceptionalism (1): A Workers Paradise’, Garage Collective,
2015, at <http://garagecollective.blogspot.com.au/2015/06/the-myth-of-new-zealand-
exceptionalism.html> (accessed 29 July 2016); C Fanelli and B Evans (Eds), ‘Great
Recession-Proof? Shattering the Myth of Canadian Exceptionalism’ (2013) 24 Alternate
Routes: A Journal of Critical Social Research 1; F Adam and M Tomšič, ‘The Dynamics of
Elites and the Type of Capitalism: Slovenian Exceptionalism?’ (2012) 37 Historical Social
Research 53.
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The second section uses data from the Australian Bureau of Statistics (ABS)
industrial disputes series. These are published quarterly, and the ABS
suppresses data that might disclose information about a single event.

We divide these data into several periods, though this depends on data
availability. They essentially coincide with different policy regimes: the
traditional award system (1967–82); the centralised period of the prices and
incomes accord (1983–90); the enterprise bargaining (EB) phase of the accord
(1991–96); the early and mid-periods of the Workplace Relations Act 1996
(Cth) (WR Act) (1997-March quarter 2006); the period of the ‘Work Choices’
regime (June quarter, 2006–March quarter 2008); the ‘transition’ period (June
quarter 2008–June quarter 2009); and the period of the FW Act (June quarter
2009–the present — the latest data here being for March or June quarter
2015).25

There are a number of problems. First, if the purpose is to assess particular
policy measures (such as the introduction of secret ballots), this is confounded
by a number of other intervening policy variables. For example, the
introduction of compulsory secret ballots in Australia was only one part of a
much wider package of measures (the Work Choices legislation) that could
potentially have affected industrial conflict. Industry-specific measures, such
as in construction, might (or might not) have been more influential in those
sectors. Legislative changes may not have affected the behaviour of state
agencies (especially in construction) as much as changes in key personnel.26

Second, there is a lot of quarterly variability. As a result, apparent changes
in dispute levels can be highly influenced by start and end dates, and may
result from statistical chance. Such variability is especially likely to affect data
at sub-aggregated levels such as industry or cause of dispute. Quarterly
movements may be affected by many things, including: the timing and
incidence of enterprise bargaining campaigns; factors specific to particular
firms or workplaces; underlying factors associated with the political and legal
environment; and observational errors (not all disputes are detected by the
ABS). These factors will more likely affect disaggregated data. Assessing the
underlying level of conflict associated with a particular regime requires many
observations, to minimise the impact of idiosyncratic events.

To illustrate the magnitude of this problem, let us take the proposition that
a 30% increase in disputation in the construction industry (from 9.5 to 12.5
WDL per 1000 employees) resulted from the legislated abolition of the
Australian Building and Construction Commission in 2012.27 We can estimate

25 Aggregate data on strike numbers, working days lost and industry average go to June quarter
2015. Disaggregated data on cause, duration and method of settlement of disputes go to
March quarter 2015.

26 D Peetz, ‘Productivity in the Construction Industry: Did It Surge under the Coalition’s
Reforms?’, John Menadue, 2016, at <http://johnmenadue.com/blog/?p=6121> (accessed
29 July 2016).

27 M Cash, Response to Brendan O’Connor’s Comments on the ABCC Legislation, Double
Dissolution, High Court Decision on Nauru, Media Release, 3 February 2016, at
<https://ministers.employment.gov.au/cash/minister-cash-transcript-press-conference-
parliament-house> (accessed 29 July 2016).
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the 95% confidence intervals28 for the numbers of working days lost (WDL)
per 1000 employees through industrial disputes in construction, and these are
shown in Table 1 below.

The upper bound of the confidence interval for the third period (13.5) is
well above the lower bound of the confidence interval for the fourth period
(4.6). We therefore cannot be confident that there really was an increase in the
underlying level of industrial conflict in the construction industry between the
third and fourth periods in the table. Even here, some caveats are warranted.
The distribution of industrial disputes does not appear to follow a normal
distribution, with a small number of very large values and a degree of ‘skew’
in the distribution.29 There is also potential non-independence of the
samples.30 These caveats are not large enough to alter our conclusion that,
statistically, the increase in construction disputation could have occurred by
chance. However, they do mean that (a) it is not feasible to publish accurate
confidence interval estimates for all the numbers shown in this article; and
(b) considerable caution must be exercised in interpreting movements in
sub-aggregates from one period to the next, especially when those periods are
relatively short.

Our third problem arises from the ABS suppression of data (particularly
over the past decade) for confidentiality reasons. For smaller sub-aggregates
(such as for almost every industry) this means that at least one observation is
missing. We have accordingly had to interpolate missing observations.31 This
does not affect data for larger sub-aggregates (such as contingent versus
unconditional strikes) but does affect some smaller sub-aggregates. So
differences between periods for small estimates should be interpreted
especially cautiously.

28 A confidence interval is represented by a range that has, as its minimum, a value equal to the
mean minus 1.96 standard deviations, and as its maximum, a value equal to the mean plus
that amount.

29 However, applying a logarithmic transformation to the data still sees the upper bound of the
confidence interval for the third period above the lower bound for the fourth period.

30 As most disputes in Australia last 2 days or less, this effect is likely to be very small.
31 The general formula for interpolation of missing data is mij = aj x bi/cij where mij = the

interpolated value for the missing observation of category i in quarter j, aj = the discrepancy
between the total of observed values and actual total values in quarter j, bi = the sum of all
observed values for category i across all quarters, and cij = the sum of bi for all variables in
quarter j for which there are missing data in that quarter. The resultant totals of mij in each
quarter must sum to aj. The more frequent are missing data for a particular category, the
more likely errors will affect estimates.
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The fourth problem is that the ABS changed coding of some key variables
(cause of dispute, method of settlement) in 2003. This makes some temporal
comparisons difficult. Hence we refer at times to the ‘early’ and ‘mid’
Workplace Relations (WR) Act periods, corresponding not to policy changes
but to changes in coding. Some tables only cover certain periods or items
because of data constraints.

The final substantive section of the paper comprises international
comparisons. These draw on a number of sources, including country-specific
data for the UK and Canada and a comparative, statistical German-language
paper32 that in turn uses ILO sources. There are differences between countries
in data collection methods and coverage; this has a bigger effect on
comparisons between levels than on comparisons of rates of growth.
International comparisons prioritise breadth over depth. There is also the
problem of random variation mentioned above — the smaller a country, the
larger a problem this is likely to be. There are some surprisingly extreme
values. To some extent this is mediated by the use of longer time periods
(typically 5 years) but it does not wholly overcome them. As will be seen, one
chart uses a logarithmic y-axis (that is, each increment up the y-axis is a
multiple of, not an addition to, the previous increment) as a result of the wide
variation between countries.

The emphasis here, then, is not on analysing statutory or judge-made law or
particular cases. Rather, it is on broad numerical outcomes, and what we can
tell from international comparisons of them. There are many limitations, so it
is undesirable — perhaps impossible — to make policy conclusions based on
the statistics alone. However, they give a perspective that sometimes eludes
detailed examination of policy provisions. They can also refute (or confirm)
various ‘common knowledge’ ideas, like: as part of the weakening of labour,
there is an international trend to declining industrial conflict; or as part of the
‘neoliberal’ project, there has been a general tightening on the rights of
workers in most countries, including their ability to take strike action, with
secret ballots legislation part of that; or the shift to enterprise bargaining in
Australia led to parties negotiating dispute outcomes rather than having them
imposed by arbitrators; or as a result, the focus of industrial conflict was on
what was legally permitted; or Australia’s FW Act liberated unions from
previous restrictions and led to increased industrial conflict, including illegal
activities; or policy changes in specific industries (in particular, construction)
have increased industrial conflict there. We shall allude to these, and other,
ideas in the analysis.

International Trends in the Right to Strike
We first examine the international context of trends in the right to strike.
Figure 1 shows the unweighted ‘right to strike’ index — the average score
across 49 countries in the Visser database — in the market sector for each
country in the database in each year from 1960 to 2011. Some small
movements from 1 year to the next should be disregarded, because they
typically reflect the addition of new countries to the database; likewise, the

32 H Lesch, ‘Strukturwandel des Arbeitskampfs: Deutschland im OECD-Ländervergleich’
(2015) 3 IW-Trends (Arbeitskämpfe).
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seemingly sharp upturn in 2013 should be ignored, as that just reflects a
missing data effects (the number of observations changes from 45 in 1960 to
49 over 1994–2010, and then 32 in 2011). However, what cannot be ignored
is the general upward trend in the average scores, suggesting an overall
improvement in levels of respect for the right to strike.

For Australia, the score falls in 2006 from 2 to 1, reflecting the introduction
of the Work Choices legislation. This is not surprising, as many observers
considered that Work Choices had harmed or even ‘smothered’ the right to
strike.33 More controversial might be the scoring of Australia at 2 both before
and after the introduction of the IR Reform Act. This substantially changed the
legislation surrounding industrial action, but it is debatable as to in which
direction. On the one hand, technically, all strikes before 1994 were illegal,
and the IR Reform Act created a legal framework for the right to strike
(through protected industrial action) where none previously existed.34 This
implies an improvement in the score. On the other hand, the IR Reform Act
also made legislation more explicit on what constituted unlawful action, and
previously the de facto, though not the de jure, position was industrial action
could (and did) take place at any time. This implies a reduction in the score.35

Visser’s database made neither adjustment. Perhaps either would have been
declared wrong. Interestingly, the demise of Work Choices and the

33 S McCrystal, ‘Smothering the Right to Strike: Work Choices and Industrial Action’ (2006)
19 AJLL 198.

34 Ibid.
35 See B Creighton, ‘Enforcement in the Federal Industrial Relations System: An Australian

Paradox’ (1991) 4 AJLL 197.
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implementation of the FW Act did not lead to a reinstatement of Australia’s
old score of 2, perhaps because much of the framework regarding industrial
action (including secret ballots) introduced in 2006 remained in place under
the FW Act.

A similar, but less dramatic, upward movement can be seen in the right to
strike index in the government sector, in Figure 2. This index is much lower,
on average, than that for the private sector, reflecting greater restrictions in the
government sector.

Another indication of international patterns in the right to strike is their
distributions: of right to strike scores, in 2010, and movements in the half
century and 15 years to 2010. Table 2 shows that, in 2010, 28 out of the
49 countries in the database had a ‘right to strike score’ of 3 (yes), while 18
others had a score of 2 (yes, with minor restrictions, for example a recognised
union, balloting, proportionality, respect of peace obligation). Only three
countries (including Australia) of the 49 had a score of 1 or 0.

142 (2016) 29 Australian Journal of Labour Law
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Table 3 shows that, between around 1960 and 2010, 18 out of 48 countries
recorded an improvement in the right to strike, only three recorded a decline
over that period. It also shows that, over the final 16 years (from 1994 to 2010)
there was considerable stability in the index, with only four countries
recording an improvement in the right to strike and two recording a decline.

We must remember the limitations. Many ‘small’ changes in laws would not
be evident in this dataset; nor would changes in administrative behaviour.
Still, most countries had no change in strike law scores between 1960 and
2010. In the majority of countries that showed improvements in the score, this
was associated with regime change in Eastern Europe — in particular,
improvements in Bulgaria, the Czech Republic, Estonia, Hungary, Latvia,
Poland, Romania, Russia, Slovenia and Slovakia. However, there were also
several other discrete national-level changes, unrelated to the fall of the Berlin
Wall, and mostly these were upwards: in Spain, Indonesia, Korea, Malta,
Netherlands, New Zealand (in 1984), Portugal and South Africa. Only three
countries recorded declines: Australia, Malaysia and Singapore. Most of these
movements occurred before 1994, after which there were high levels of
stability.

What observations should be made about this broad international
comparison? First, despite the neoliberal ‘revolution’, and the general
weakening of labour that has accompanied it (evidenced, for example, by
declining union density),36 there has been no major international trend
towards restricting the right to strike. If anything, the reverse was the case —
though there was mostly stability in the ‘right to strike’ index.

Second, Anglophone government’s antagonism to unions (evidenced by
developments in Australia, the United States, United Kingdom and New
Zealand) was not evident in the scores, as the dataset only picked up large
changes in the right to strike. For example, none of the legislative changes in
Australia and New Zealand, nor the Thatcher and Reagan governments’
confrontations with unions, led to changes in those countries’ scores. These
were the countries with the most radical changes in government policy
towards unions — but often the change was effected through administrative
behaviour rather than legislative changes to rights.

Third, with organised labour in decline, it appears that the main increase in
labour discipline has occurred through the market, and through government
behaviour as employer or enforcer.

36 J Visser, ‘Union Membership Statistics in 24 Countries’ (2006) 129 Monthly Lab Rev 38.
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Fourth, the majority of these countries appear to have no ballot
requirements. While mandatory strike ballot laws have been introduced in
some countries, they are in a minority, especially in the non-Anglophone
world. Countries which have introduced ballot requirements include Brazil,
Fiji, Greece and Iceland, together with the United Kingdom, Australia (since
2006), New Zealand (since 2012); and most Canadian provinces. Ballot
requirements can be seen therefore to be a predominantly, but not exclusively,
Anglophone phenomenon.

Fifth, Work Choices in Australia was unusually tough on the right to strike
in the market sector by international standards — a form of ‘Stalinist
neoliberalism’,37 of which much has been retained in the FW Act, though
differences between the market and government sectors are not as marked in
Australia as in many other countries.

Influences on Strike Activity in Australia

The main part of this article uses the ABS industrial disputes collection, and
addresses four sub-questions: how are strike volumes affected by the FW Act?
How does policy shape the use of unconditional or contingent strikes? How
does policy shape the duration of strikes? How does policy shape the extent
and form of ‘lawful’ & ‘unlawful’ strikes?

Strike density

First, there have been a series of major declines in employee strike density
(working days lost per 1000 employees) since the end of the traditional award
system in the early 1980s. This is shown in Table 4, which also shows an
alternative measure, union strike density — working days lost per 1000 union
members — as only union members go on strike sufficiently often to affect the
ABS statistics. Union strike density dropped with the centralised accord (as it
was designed to do), then again with the move to enterprise bargaining within
the accord (suggesting that distinguishing between ‘protected’ and
‘unprotected’ industrial action had some effect that went beyond the chilling
effect of the early 1990s recession). Overall disputation levels fell (by more
than half) under the WR Act. They fell again during the brief Work Choices
period. Union strike density under the FW Act was higher than under the Work
Choices regime but lower than under the even briefer transition period, which
had the same rules on bargaining and ballots as Work Choices. Overall, union
strike density has been lower under the secret ballots regime but it is
impossible to separate this effect from other aspects of the law (let alone other
external or internal factors).

37 D Peetz and J Bailey, ‘Neoliberal Evolution and Union Responses in Australia’, in G Gall,
A Wilkinson, and R Hurd (Eds), International Handbook on Labour Unions: Responses to
Neo-Liberalism, Edward Elgar, Cheltenham, 2011, p 62.
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We can see from Table 5 that there was some historical shift in industry
patterns of disputes, away from manufacturing, towards services (including,
sporadically, white collar public services). This partly reflects changes in the
composition of the workforce, away from manufacturing (which accounted
for 16.7% of employees in November 1984 but only 7.9% in
November 2014)38 and towards services. For construction (whose share of
employment grew from 6.8% in 1984 to 9.1% in 2014),39 there appears to be
a shift towards disputes in this industry under the FW Act, but still with a
lower share than under the WR Act and, as mentioned above, we should be
wary of over-interpreting much of this.

38 Australian Bureau of Statistics, Labour Force, Australia, Detailed, Quarterly, Nov 2014, Cat
No 6291.0.55.003, ABS, Canberra, November 2014.

39 Ibid.
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Types of strikes
More interesting than industry breakdowns are the types of strikes — their
causes (in particular, whether or not they are related to enterprise bargaining,
which is the only way in which a strike may be protected) and the way in
which they ended (whether they were contingent or unconditional). Table 6
shows the way in which disputes were resolved. We see that from the 1960s,
strikes in which work was ‘resumed without negotiation’ (unconditional
strikes) clearly outnumbered strikes in which arbitration was the main method
by which strikes ended. They became the majority type of strike under the
decentralised accord, and have maintained that primacy since that time.
Although the move to enterprise bargaining, initially under the accord, was
aimed at decreasing the role of tribunals and increasing the role of negotiation
in settling disputes, it only appeared to achieve the former objective, at least
in terms of the strikes themselves. Rather than settling strikes through
negotiation, unions have used strikes as a signalling device in enterprise
bargaining and show no signs of moving away from that model. Hence
unconditional strikes are more common than contingent strikes. The use of
negotiation to end strikes continues to be low, despite the idea that enterprise
bargaining would lead to a greater focus on negotiation.

The strike is only one part of the bargaining process, and principally a
signalling device. This should come as no surprise — after all, each year
between 5000 and 8000 new enterprise agreements are negotiated, the vast
majority without the occurrence of any strike action. So industrial action, and
indeed the threat of industrial action, is just one of the devices used by parties
in negotiating an agreement. We should consider secret strike ballots in this
context.

Table 7 contains data on strike ballots and strikes in each financial year over
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the 6 years to 2014–15.40 Two things are immediately notable. First, the
number of strikes over enterprise bargaining matters averaged only 60% of the
total number of strikes in the period. Thus a large minority of strikes were not
protected — possibly a majority, if some enterprise bargaining strikes did not
meet all formal requirements.

If this suggests that the parties have been slow to adjust to the definitions
of lawful and unlawful strikes under the legislation, then Table 8 reinforces
that view even more starkly. It shows that under the early to mid-WR Act
periods, only half of working days lost were through potentially protected
action under enterprise bargaining. This proportion fell during the brief Work
Choices period. There have been fewer unprotected disputes under the
FW Act, as the behaviour expected under the new system starts to entrench;
but still, a significant proportion of disputes have been ‘unlawful’.

The second feature of Table 7 is that the number of strikes over enterprise
bargaining (protected action ballots can only concern enterprise bargaining)
was only a small portion — on average, 15% — of the number of ballot
applications — and this is without reducing the percentage due to disputes
involving state public servants not covered by the federal jurisdiction. Around

40 For ballot data see Fair Work Commission, Annual Report 2014–15, FWC, Melbourne,
2015. See also annual reports from various other years.
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95% of ballots contained a proposal for a work stoppage.41 Even allowing for
some ballot applications not translating into ballots conducted, the implication
is that the vast majority of ballots do not result in a strike. Thus strike ballots
(like the majority of strikes themselves) were used to signal intent and power,
rather than to exercise employee power until one side wins.42

This interpretation is reinforced by information about ballots themselves.
Many balloted actions are threatened, but do not eventuate. By the time a
question has been formally put to union members through FWC procedures,
any union will have verified through its internal democratic processes that it
had membership support (to justify the expense involved in conducting the
ballot). The only uncertainty is whether the relevant quorum (50% of eligible
members voting) will be achieved. Thus, in a study of 133 ballots by the
Productivity Commission, 82% met the quorum and of those, 98% were
approved by a majority vote.43 The Productivity Commission study also found
that many forms of industrial action placed on ballots were intentionally short,
often lasting only a few hours, and were almost always part of a suite of
measures of varying length and impact.44 The union itself would then decide
(with its members) which actions actually to undertake. Thus the holding of
the ballot was itself part of a suite of actions designed to show intensity by the
employees. Many rational employers decided, at that point, to give ground and
the foreshadowed strike never occurred.

Duration

The costs associated with ballots might be expected to have increased the
incidence of long disputes. Yet the effect is not great. Table 9 shows the
distribution of strikes of various durations in different periods since the
traditional award system. It indicates that neither the FW Act nor the retained
ballot procedures substantially reduced the incentive for or importance of very
short strikes. Disputes of 1 day or less accounted for 28% of disputes under
the FW Act and 35% since balloting requirements were introduced. There
seems to have been an increase in the incidence of longer strikes since the
introduction of the ballot requirement, but this was after a major reduction in
the incidence of long strikes with the shift to enterprise bargaining.

41 Productivity Commission, Workplace Relations Framework, Report No 76, Productivity
Commission, Canberra, 2015, at 871.

42 See also Roles and O’Donnell, above n 14.
43 Productivity Commission, above n 41, at 871.
44 Ibid.
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We can also consider how duration has varied by type of dispute, though
over a shorter period due to data constraints. Table 10 shows this by cause of
dispute and method of resumption since 2003. Standing out more than the
impact of the ballots regime are the variability of the data and the differences
between types of disputes. Contingent disputes are consistently longer than
unconditional disputes, as we would expect, and EB disputes are consistently
longer than (unprotected) non-EB disputes, probably because of the risk of
legal action if unlawful strikes are very long. Employers may, and often do,
seek remedies under s 418 to stop unprotected industrial action. It seems,
though, that the number of remedies sought has declined more quickly than
the minimum number of illegal strikes. The number of non-EB disputes in
2014–15 (78) was just 4% higher than in 2009–10, the FW Act’s first financial
year, but the number of s 418 applications (107) in 2014–15 was 34% lower
than in 2009–10. Although the two series cannot be directly compared (some
unprotected actions may attract more than one s 418 application, some may be
outside the federal jurisdiction), the implication is that employers responded
to many unprotected actions in the early years of the Act but found it less
worthwhile as time went on. Indeed, the continuing occurrence of unprotected
action prior to the enactment of the FW Act suggests it had been an attractive
tactic for many employees.

After the introduction of mandated ballots, duration increased slightly, but
not dramatically, for unconditional strikes (perhaps increased effort and cost
meant a need for greater ‘value’) and for contingent strikes (some of which
may also be subject to ballots). There is more variability within the regimes in
the ballots period, but this may simply reflect natural variation or one-off
events. Average duration has increased more for EB disputes (by 0.4 days),
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which are affected by balloting requirements, than for non-EB disputes (by
<0.1 days), for which ballots are irrelevant, so there may be an effect in play.
If so, it will be some time before we can be confident of that. We also need
to bear in mind, as mentioned before, that mandatory ballots requirements
were only one of the many components of the industrial action regime
introduced in 2006 and they have remained intact with some amendments
since then.

Australian Strike Density and Duration in
International Context

In this final substantive section, we briefly consider Australian findings in an
international context. Data on cause or method of resolution of disputes are
not collected consistently, but comparisons on the amount and duration of
strikes are possible. For these we draw on international statistics relating to
5-year periods,45 to help reduce the effects of annual variability.

Figure 3 compares employee strike density (working days lost per
1000 employees) in 22 OECD countries over the quarter century 1990–2014.
The logarithmic scale used here makes international comparisons visually
easier but makes within-country changes look small. We see a tendency of
declining strike density over the quarter century, though it was neither
universal nor observed over every period in every country. It followed from
earlier international declines in strike volumes in OECD countries, including
Australia, though the decline had been greater in accord-influenced

45 Lesch, above n 32.
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Australia.46 The USA and United Kingdom had relatively high strike density,
while Australia’s, Canada’s and New Zealand’s were lower on average. Over
the period, strike density tended to increase in the United Kingdom and
Canada, but it declined in Australia, New Zealand and the United States.

Changes in strike duration, shown in Table 11, were more complex. They
happened in both directions, and were influenced by industry structure,
political strikes and other factors.47 On average, there appeared, to be a small
decline, though there were also many increases. Hence there had been recent
increases in Australia and New Zealand, but declines in the United States,
Canada and the United Kingdom. That said, Australia has on average quite
low strike duration by international standards, whereas that in the United
States and Canada is very high. Even under the FW Act and after 20 years of
enterprise bargaining, the proportion of strike volume accounted for by long
strikes in Australia (with 38% of strike volume under the FW Act being in
disputes lasting 5 days or more) is much less than in the United Kingdom (in
2007, 64% of volume was in disputes lasting 5 days or more)48 or Canada
(where, over the 1966–2001 period, 65% of strike volume was in disputes
lasting 6 days or more).49

46 J J Beggs and B J Chapman, ‘Australian Strike Activity in an International Context:
1964–85’ (1987) 29 JIR 137.

47 Lesch, above n 32.
48 D Hale, ‘Labour Disputes in 2007’ (2008) 2 Economic and Labour Market Review 18.
49 L Briskin, ‘The Work Stoppages Data from Human Resources and Skills Development

Canada: A Research Note’ (2005) 5 Just Labour 80.
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Finally, Australian dispute patterns are more a legacy of past cultures and
are only moving a little closer to other Anglophone countries (as United
States, Canada and the United Kingdom have quite distinctive patterns).

Conclusions

Many short, unconditional strikes are used in Australia to signal union
intensity. This has not changed greatly under the FW Act. ‘Unlawful’ strikes
tend to be shorter, and have declined. They are now a distinct minority, but
have been quite numerous through most of the enterprise bargaining period.
Australian strike duration is short, and has increased only a little as the costs
of initiating action have increased. More countries show a decline in duration
rather than an increase, and historically Australia has had low strike duration,
so the small increase in duration recorded under the ballots legislation
(bearing in mind that many other factors may also be at work, and it is not yet
confirmed) would simply bring Australia slightly closer to some international
mean. Still, despite the major changes in industrial law in Australia, aimed in
part at making it more like other countries (those without arbitration), but less
supportive of the right to strike, Australia retains its own distinct culture of
industrial relations and patterns of industrial conflict behaviour. These are
ingrained and slow to change.

The ‘toughness’ and tightening of strike laws in Australia is internationally
unusual. The Work Choices legislation that introduced ballot requirements
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was widely seen as restricting the right to strike, but overall the international
trend has been to maintain stability in the right to strike or even liberalise it.
The existence of mandatory ballots does not in itself appear to inhibit the right
to strike — rather it can enhance union democracy. However, the use of
oppressive procedural requirements to accompany ballots can impede the right
to strike and this appears to run counter to international trends. While the
FW Act’s provisions on secret ballots were not quite as extensive as those
under Work Choices, they still occupy 22 pages of the statute book.50

Strike ballots are used by unions as a means of signalling intensity to the
employer, simultaneously democratising and controlling members —
minimising unsupported wildcat strikes. On their own, they are probably
relatively benign — many unions have them in their rules anyway (as in South
Africa and the United States). But when they are combined with rules on
notice and other procedural requirements, they are used by the state to attempt
to control unions, reduce militancy, shift the balance of power and reduce
overt conflict. They thus have some impact on strike patterns. But underlying
economic and institutional forces and culture are likely to be more important.
There has been a general international decline in strike density, as in Australia.
While patterns and trends vary substantially between countries, this (along
with other indicators such as declining union density, a declining share of
wages in national income, and increasing inequality) suggests a broader shift
in power from labour towards capital globally. This broader power shift
appears to have been more significant than changes in strike law itself, in
Australia or elsewhere.

50 FW Act ss 435–469.
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