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ABSTRACT
Rule of law objectives have assumed an integral role in post-Cold War democratisation
initiatives and state-building operations. More than US$10 billion has been spent by the
international community on democratic state-building in Cambodia since the Paris Peace
Agreements (PPA) were signed in 1991 and the deployment of the United Nations
Transitional Authority in Cambodia (UNTAC) (1992-93). While the 1993 Constitution of the
Kingdom of Cambodia provides for a democratic government with separation of powers,
judicial independence and human rights guarantees consistent with international legal
instruments, Cambodia continues to rank poorly in international indices of the rule of law.
This dissertation investigates the deficient application of the rule of law in Cambodia against
the standard provided for by the text of the 1993 Constitution and the legal-institutional
framework it established. The study assesses Cambodia’s performance in this area of
governance against a conceptual framework for a ‘thin’, procedural rule of law consistent
with the country’s civil law system and institutional structure.
To investigate the rule of law in Cambodia, interviews were conducted with spokespersons
for the Council of Ministers and the Ministry of Justice, National Assembly members, judges,
lawyers, international and local non-government organisations, independent researchers and
foreigners working within the Cambodian legal sector. The dissertation argues that the
deficient application of the rule of law in Cambodia is attributable to the combination of the
country’s political culture of patron-clientelism and the legal-institutional framework
established during the UNTAC period. The dissertation finds that despite decades of
internationally-sponsored good governance and judicial reform efforts, Cambodia is deficient
across all indicators of a thin rule of law. The constitutional arrangements established during
the UNTAC period provide for a parliamentary system, where the executive is embedded in
the legislature, and the basic framework for a civil law system, which remains
underdeveloped. In the Cambodian political context, this enables control of the legislature by
the hegemonic Cambodian People’s Party (CPP). In a civil law system, the purpose of the
judiciary is to give expression to the will of the legislature, as statutes are the primary source
of law. The legal system in Cambodia, in turn, gives expression to the will of the CPP. The
result of this is endemic corruption and political interference in the judiciary according to
international standards of good governance and the rule of law.

Statement of Originality
This work has not previously been submitted for a degree or diploma in any university. To the
best of my knowledge and belief, the thesis contains no material previously published or
written by another person except where due reference is made in the thesis itself.
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Chapter 1. Introduction
Research Problem
Rule of law objectives have assumed an integral role in post-Cold War state-building
operations. This is due to rule of law discourses being intimately connected to
democratisation and good governance initiatives. The ‘good governance’ agenda implies not
only a commitment to the role of formal institutions in generating socio-economic
development and governance outcomes, but also to a liberal democratic political system.
Good governance encompasses a comprehensive list of the “minimum institutional, legal and
political conditions of a liberal democracy”.1 The most important include an efficient and
capable public service, fiscal accountability, an independent judicial system, a representative
legislature and respect for universal human rights. Such conditions are advanced as
institutional requirements for effective socio-economic development in all states.2 The good
governance agenda, while essentially Western in origin, has been promoted as universally
applicable for all cultural contexts. Good governance extends beyond the formal institutional
structure of the state in illiberal contexts, as it impinges on traditional cultural norms, social
hierarchies and power structures.
From the late-1980s, Western countries intensified their interest in promoting good
governance and democratisation due to the Third World debt crisis, the revival of classical
political economy in the West in the form of neo-liberalism, the collapse of the Soviet Union
and Eastern European communist regimes, and the growth of pro-democracy movements in
the developing world.3 The term ‘good governance’ made its first public appearance in the
1989 World Bank publication, Sub-Saharan Africa: From Crisis to Sustainable Growth,
where the report stated that “underlying the litany of Africa’s development problems is a
crisis of governance”.4 The United States Treasury, the International Monetary Fund (IMF)
and World Bank unequivocally embraced neo-liberalism, the ascendancy of which became
unchallenged with the collapse of the Soviet Union in 1991.5 This ‘Washington Consensus’

1

Adrian Leftwich, ‘Governance, Democracy and Development in the Third World’, Third World Quarterly 14,
no. 3 (1993): 610.
2
Leftwich, ‘Governance, Democracy and Development in the Third World’, 610.
3
Ibid., 606.
4
World Bank, Sub-Saharan Africa: From Crisis to Sustainable Growth (Washington, DC: World Bank, 1989),
60.
5
H. Henderson, ‘Quality of Life: Issues and Questions’. In Managing the Global: Globalisation, Employment
and Quality of Life, ed. Donald Lamberton (London: I. B. Tauris, 2002), 51-98.
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propagated a universal policy prescription, which financier George Soros termed “market
fundamentalism”.6 It advocated export-driven economic growth by the removal of national
barriers to trade, investment, and the flow of financial capital; fiscal austerity; the redirection
of taxation from income to consumption; competitive exchange rates; privatisation of public
services; and labour market ‘flexibility’.7
Legal and judicial reform also played a significant role during the ascendancy of the
Washington Consensus in the 1980s and 1990s. This was based on the assumption that the
purpose of state institutions was to provide the legal framework in which markets could
operate unimpeded by direct government intervention. In the developing world, the rationale
for legal and judicial reform was to strengthen legal frameworks to secure contractual rights
as the basis for market-oriented economic growth and poverty reduction. This was to be
supported by the rule of law and judicial independence, thus enabling the state to provide
essential “public goods, notably public order, safety and security; and reducing poverty by
increasing empowerment, human rights, and access to justice”.8 The judiciary as an
institution was thus seen as essential to promoting economic growth and good governance. In
1997–98, neo-liberal economic globalisation and the Washington Consensus policy
prescription was discredited to a significant extent by the Asian financial crisis. During the
post-Washington Consensus-era that followed into the 2000s, the emphasis on institutional
capacity-building and effective states with transparent and accountable legal systems to
provide the rule of law has become regarded as even more important.9
This is evidenced by the fact that the rule of law is considered by scholars and practitioners to
be integral to good governance and democratic consolidation. To this end, legal and judicial
reform efforts have been a central focus of state-building operations promoting good
governance, as a key feature of bilateral foreign aid programs from Western donors and
Japan, and in the agendas of multilateral organisations such as the World Bank. Bedner states
6

George Soros, ‘New Statesman Essay 1’, New Statesman (December, 2002), 41.
Iyanatul Islam and Anis Chowdhury, The Political Economy of East Asia: Post-Crisis Debates (Melbourne:
Oxford University Press, 2000), 7; Kavaljit Singh, Taming Global Financial Flows: Challenges and
Alternatives in the Era of Financial Globalization (London and New York: Zed Books, 2000), 57, 63; Jean
Tirole, Financial Crises, Liquidity, and the International Monetary System (Princeton, New Jersey: Princeton
University Press, 2002), 3-4.
8
Livingstone Armytage, Searching for Success in Judicial Reform: Voices from the Asia Pacific Experience
(New Delhi: Oxford University Press, 2009), 5.
9
On the post-Washington Consensus; see for example, Jean Grugel, Pia Riggirozzi and Ben Thirkell-White,
‘Beyond the Washington Consensus? Asia and Latin America in Search of More Autonomous Development’,
International Affairs 84, no. 3 (2008): 499-517.
7
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that “since the 1990s the rule of law has been at the vanguard of ‘good governance’
promotion in development co-operation, and billions of dollars have been spent on projects
aimed at establishing it”.10 It encompasses a political dimension in the sense that it implies “a
state enjoying both legitimacy and authority, derived from a democratic mandate and built on
the traditional liberal notion of a clear separation of legislative, executive and judicial
powers”.11 An independent judiciary that ensures equality and due process in the application
and enforcement of law is a central component of the rule of law.
More than US$10 billion has been spent by the international community on democratic statebuilding in Cambodia since the Paris Peace Agreements (PPA) were signed in 1991, and the
deployment of the United Nations Transitional Authority in Cambodia (UNTAC), from 1992
to 1993.12 The 1993 Constitution of the Kingdom of Cambodia provides for a democratic
government with separation of powers, judicial independence and human rights guarantees
consistent with international legal instruments. Instead of the consolidation of democracy and
respect for civil and political rights, however, Cambodia has subsequently become an
authoritarian regime in the form of a hegemonic one-party state under the rule of Hun Sen’s
Cambodian People’s Party (CPP).13
Cambodia also ranks poorly in international indices of corruption in the judicial system and
the rule of law—it is often the worst performer in the Asia Pacific region.14 For example, the
2016-2017 World Justice Project (WJP) ranked Cambodia 112 out of 113 countries surveyed
globally on public perceptions of the rule of law. Of the fifteen countries surveyed regionally
in East Asia and the Pacific, Cambodia came in last behind Myanmar. Of the eight primary
rule of law indicators surveyed, Cambodia scored the lowest in ‘civil justice’, the ‘absence of
corruption’ and ‘open governance’.15 Cambodia also performed poorly on Transparency

10

Adriaan Bedner, ‘An Elementary Approach to the Rule of Law’, Hague Journal on the Rule of Law 2, no. 1
(2010): 49.
11
Leftwich, ‘Governance, Democracy and Development in the Third World’, 611.
12
Sorpong Peou, ‘Peace through Retribution or Reconciliation? Some Insights and Evidence from South-East
Asia’, in The Palgrave Handbook of Disciplinary and Regional Approaches to Peace, eds. Oliver P. Richmond,
Sandra Pogodda and Jasmin Ramovic (Basingstoke and New York: Palgrave MacMillan, 2016), 341.
13
Martin Gainsborough, ‘Elites vs. Reform in Laos, Cambodia, and Vietnam’, Journal of Democracy 23, no. 2
(2012): 37-38; Stephen McCarthy and Kheang Un, ‘The Evolution of Rule of Law in Cambodia’,
Democratization 24, no. 1 (2017): 100-118.
14
United Nations Development Programme (UNDP), A Transparent and Accountable Judiciary to Deliver
Justice for All (Anti-Corruption Resource Centre and UNDP, 2016), 11.
15
The eight primary rule of law indicators measured are: Constraints on Government powers; Absence of
Corruption; Open Government; Fundamental Rights; Order and Security; Regulatory Enforcement; Civil Justice
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International’s (TI) Corruption Perceptions Index with a rank of 161 out of 180 countries
surveyed in 2017.16 Both indices highlight Cambodia’s judiciary and courts as the most
maligned of state institutions, plagued with corruption and political interference. Notably,
these indexes are based on Western normative assumptions of a ‘thick’ or substantive rule of
law, as detailed below. Despite advancing a comprehensive critique, rarely do they offer
solutions toward a more effective rule of law that is sensitive to local conditions and
institutions.
Cambodia’s poor rule of law performance exists despite a number of international donorsponsored programs targeted at reforming the country’s judiciary and legal landscape. The
most recent and comprehensive of these efforts is the rule of law mandate set by the
Extraordinary Chambers in the Courts of Cambodia (ECCC) from 2003 onwards. While the
ECCC is better known for its capacity to hold senior Khmer Rouge officials accountable for
crimes committed under Democratic Kampuchea (1975–1979), the hybrid tribunal also has
an explicit rule of law mandate and expectation to create a rule of law legacy through
achieving a positive spillover effect into Cambodia’s domestic judiciary. The international
hybrid tribunal, operating on Cambodian soil, is intended to create a demonstration effect
whereby Cambodian judges and legal personnel can observe international standards of justice
and transfer them into the local legal environment.17 In much the same way as earlier efforts
at judicial reform, however, there is little evidence to suggest that the presence of the ECCC
has delivered on the international community’s expectations for improvements to the rule of
law in Cambodia.18
Research Question

and Criminal Justice. For the full report see World Justice Protect, WJP Rule of Law Index 2016,
https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-rule-law-index-2016
16
The Corruption Perceptions Index measures corruption in the public sector from the perceptions of business
people and country experts. For the full report, see Transparency International, Corruption Perceptions Index
2016, https://www.transparency.org/news/feature/corruption_perceptions_index_2016#table
17
Extraordinary Chambers of the Courts of Cambodia (ECCC), ‘Why are we having Trials Now? How will the
Khmer Rouge Trials benefit the People of Cambodia?’ 2011, Accessed August 16, 2017.
https://www.eccc.gov.kh/en/faq/why-are-we-having-trials-now-how-will-khmer-rouge-trials-benefit-peoplecambodia
18
John Coughlan, Sana Ghouse and Richard Smith, ‘The Legacy of the Khmer Rouge Tribunal: Maintaining
Status Quo of Cambodia’s Legal & Judicial System’. Amsterdam Law Forum 4, no. 2 (2012): 16-35; Kheang
Un and Judy Ledgerwood, ‘Is the Trial of “Duch” a Catalyst for Change in Cambodia’s Courts?’ Asia-Pacific
Issues 95 (2010): 1-12.
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Against this backdrop, and in the context of Cambodia’s historical background, political
culture and legal-institutional structure, this dissertation seeks to investigate how the rule of
law is understood and applied from a local perspective. How do Cambodian government
officials, legal practitioners and civil society actors understand the purpose and operation of
the country’s civil law system? How does this shed light on the incongruence between
international normative expectations for the rule of law in Cambodia and its weaknesses on
the ground? Thus, the central research question asked by this dissertation is: Why has there
been a deficient application of the rule of law in Cambodia in the post-UNTAC era? The
dissertation investigates the deficiencies of the rule of law in Cambodia against the standard
provided for by the text of the 1993 Constitution and the legal-institutional framework that it
established. The study assesses Cambodia’s performance in this area of governance against a
conceptual framework for a ‘thin’, procedural rule of law consistent with the country’s civil
law system and institutional structure. From the empirical findings of this analysis, broader
theoretical implications can be drawn to better understand why internationally-sponsored
legal and judicial reform efforts have yielded little success in Cambodia since 1993.

Select Literature Review
In accounting for the deficient application of the rule of law in Cambodia, political scientists
have tended to focus on political culture explanations in the form of patron-clientelism
derived from traditional Khmer culture, which in combination with the country’s turbulent
history of Khmer Rouge genocide, communist Vietnamese rule, and external intervention,
has developed into modern neopatrimonialism. In this view, the institutions of the
Cambodian state are manipulated by a predatory CPP elite to extract resources from society
to service the comprehensive and pervasive systems of patronage required to maintain
political power.19 Based on interviews with judges, Un attributes endemic corruption in the
courts to “the embeddedness of patron-clientelism in the entire judicial system, including
institutions that are supposed to identify and punish corrupt clerks, judges and prosecutors”.20
Efforts toward reforming the judicial system are either disingenuous or ineffective because
“power, resources and loyalty flow through patron-client networks, [and] any meaningful

19

Stephen McCarthy and Kheang Un, ‘The Rule of Law in Illiberal Contexts: Cambodia and Singapore as
Exemplars’, in Politics and Constitutions in Southeast Asia, eds. Marco Bünte and Björn Dressel (London and
New York: Routledge, 2017), 315-330.
20
Kheang Un, ‘State, Society and Democratic Consolidation: The Case of Cambodia’, Pacific Affairs 79, no. 2
(2006): 231

9

reform would be self-defeating”.21 It is thus in the interests of Cambodian elites to keep “the
judicial system weak, corrupt and subservient to political manipulation”.22
Roberts locates Cambodia’s rule of law problems as emanating from traditional Khmer
society, where “status, patrons and hierarchies frequently have acted as systems of dispute
management”.23 In a social structure that derives from Angkor civilisation, Turner similarly
likens Cambodian political rule to a “vast and complex” pyramid of patron-client ties
stretching “from the apex of government in the capital to distant villages”.24 Overlaying these
social traditions of patron-clientelism has been the steady merger of the CPP and the state.
According to Slocomb, the CPP lacks any discernible political ideology or philosophical
character comparable to “Prince Sihanouk’s idea of a People’s Socialist Community, which
sought to meld unity through monarchy and Buddhism with the dynamism of
modernisation”.25 The institutions of the Cambodian state run on patronage, resulting in
endemic corruption according to Western understandings of governance.26 Within such a
system, boundaries between institutions and formal bureaucratic roles are both blurred and
opaque with little horizontal accountability,27 and little meaningful separation of powers
between branches of government.28 In Cambodia, there is “a close connection between the
holding of public office and the acquisition of private wealth”; and while “public salaries are
low”, aspirants must pay handsomely for office.29 The bribes “offered to gain preferment
appears to its payer as an investment that can be readily recouped with … rents and other
opportunities” provided by public office.30

21

Kheang, ‘State, Society and Democratic Consolidation’, 231.
Ibid.
23
David Roberts, ‘The Superficiality of Statebuilding in Cambodia’, in The Dilemmas of Statebuilding, eds.
Roland Paris and Timothy D. Sisk (London and New York: Routledge, 2009), 154.
24
Mark Turner, ‘Why is it so Difficult to Reform some Asian Bureaucracies? Building Theory from Cambodian
Evidence’, Public Administration and Development 33 (2013): 279.
25
Margaret Slocomb, ‘The Nature and Role of Ideology in the Modern Cambodian State’, Journal of Southeast
Asian Studies 37, no. 3 (2006): 378.
26
Rod Broadhurst and Thierry Bouhours, ‘Policing in Cambodia: Legitimacy in the Making?’ Policing and
Society 19, no. 2 (2009): 186; Richmond and Franks, ‘Liberal Hubris? Virtual Peace in Cambodia’, 38.
27
Turner, ‘Why is it so Difficult to Reform some Asian Bureaucracies?’, 281; Kheang Un, ‘Cambodia: Moving
Away from Democracy’, International Political Science Review 32, no. 5 (2011): 548; Gainsborough, ‘Elites vs.
Reform in Laos, Cambodia, and Vietnam’, 39; McCarthy and Un, ‘The Rule of Law in Illiberal Contexts’, 316317.
28
Roberts, ‘The Superficiality of Statebuilding in Cambodia’, 158.
29
Gainsborough, ‘Elites vs. Reform in Laos, Cambodia, and Vietnam’, 40.
30
Ibid.
22
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Given Cambodia’s political history and illiberal cultural setting, other scholars focus on the
failure of the UNTAC mission to establish viable institutions of governance beyond the
façade of multi-party elections. Cock argues that despite the international community’s
ambitious state building agenda, “Cambodia’s contemporary political regime [remains] a
hybrid of largely rhetorical and symbolic acquiescence to democratic norms built on the
foundation of a patrimonial and highly predatory state structure”.31 Slocomb observes in this
respect that the “democracy Cambodia espoused in the 1993 constitution is based on
universal principles which cannot be culturally adapted without being lost”.32 Further to this
point, Roberts argues that “transitional superimpositions of democratic practice cannot
substitute for or replace, in the short term, political behaviours derived from needs
experiences, histories and evolutions quite different from those from which Western
democracy is derived”.33 Leftwich concludes more broadly that “the promotion of good
governance and ‘institution-building’, explicitly detached … from a politics that can sustain
it”, will not produce the results anticipated.34 In Cambodia, this conclusion is clearly
demonstrated by the attitudes of elites. For example, Prime Minister Hun Sen wrote in 2009,
with respect to the rule of law:
After 1979, the country undertook to rebuild its governance regime and to build a rule
of law that is effective and anchored in our reality, and that is adapted to our needs
and our capacity to implement. There is no miracle recipe. We only know essential
ingredients.35
Good governance and the rule of law must be sensitive to the local context and cannot be
universally applicable for all states. This is the fundamental flaw with post-Cold War statebuilding efforts such as UNTAC, which remains one of the most prominent and expensive
examples of an international initiative to promote democracy and good governance outcomes
in a non-liberal, post-conflict setting.
Bull notes that a “major political and cultural adjustment” would have been required for the
UNTAC mission to have had enduring success in democratic consolidation and inculcating
31

Cock, ‘External Actors and the Relative Autonomy of the Ruling Elite in Post-UNTAC Cambodia’, 243.
Slocomb, ‘The Nature and Role of Ideology in the Modern Cambodian State’, 392.
33
David Roberts, ‘Hybrid Polities and Indigenous Pluralities: Advanced Lessons in Statebuilding from
Cambodia’, Journal of Intervention and Statebuilding 2, no. 1 (2008): 64.
34
Adrian Leftwich, States of Development: On the Primacy of Politics in Development (Cambridge: Polity
Press, 2000), 106.
35
Hun Sen, ‘The Rule of Law in Cambodia’, in Democratic Development: Rule of Law, Occasional Papers
January (Phnom Penh: Konrad-Adenauer-Stiftung, 2009), 10.
32
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the rule of law in Cambodia. No serious attempt was made by UNTAC to “extract” this
behavioral change.36 In effect, existing institutional structures and personnel needed to be
completely swept away and started anew. However, this was vastly beyond the mandate of
the mission, where sovereignty remained vested in a Supreme National Council (SNC)
comprised of the existing Vietnamese-backed government and other Cambodian factions, and
the primary purpose of which was to end “political violence and lawlessness” by conducting
democratic elections and “safeguarding civil and political rights against state abuse”.37 There
was no mandate “to act decisively on the rule of law”.38 Rather, UNTAC was “to ‘supervise
and control’ existing administrative structures, not replace them”.39
According to Bull, this “approach proved inadequate to assert control over the judiciary or
other relevant administrative structures undermining not only UNTAC’s rule of law
objectives but its own credibility”.40 Rather than developing a coherent judicial structure and
“durable rule of law institutions”, UNTAC introduced a constitutional and legislative
framework on top of existing French and Vietnamese-influenced legal structures, which
“unwittingly entrenched existing distortions”.41 The UNTAC mission’s longer-term failings
are “attributed to inexperience, an unclear mandate and a preoccupation with more visible
symbols of the transition, notably the elections”. The consequences of this, were, according
to Bull:
a judicial system that remained dysfunctional, corrupt and subject to systemic
executive interference; the continuation of torture, arbitrary and excessive detention in
the prison system; and a deficient and corrupt police force. State-sponsored impunity
for violations of civil and political rights continued and public mistrust of the
judiciary made extra-judicial recourse common.42
Writing in 2004, Peou makes a more positive assessment of the UNTAC mission, arguing
that given the circumstances, it should be judged a modest success in that a ‘liberal’
Constitution was promulgated, elections have continued to be held, and the government

36

Carolyn Bull, No Entry without Strategy: Building the Rule of Law under UN Transitional Administration
(Tokyo: United Nations University Press, 2008), 93-94.
37
Bull, No Entry without Strategy, 76; see also Roberts, ‘The Superficiality of Statebuilding in Cambodia’, 156.
38
Carolyn Bull, No Entry without Strategy, 76.
39
Ibid.
40
Ibid., 77.
41
Ibid., 80, 84.
42
Ibid., 93.
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remains sensitive to international human rights monitoring.43 Peou contends that despite
appearances of the UN and international community taking over the government of
Cambodia and attempting to impose an alien set of values, this assumption “could not be
more misleading”. According to Peou, the Paris Agreements ensured the “sovereignty,
independence, territorial integrity, neutrality, and national unity of Cambodia”,44 and that
internal political forces remained much stronger than external influence from the UN and the
international aid regime. Given its political culture and turbulent historical legacy, it was
highly unlikely that UNTAC would deliver a functional liberal democracy and supportive
rule of law culture in Cambodia.
Significant empirical research has been done since the withdrawal of the UNTAC mission in
1993 on the obstacles to the rule of law and respect for human rights in Cambodia. This work
has focused on deficiencies in the separation of powers, judicial independence, horizontal
accountability between institutions, vertical accountability between government and civil
society, lack of bureaucratic capacity and resourcing in the legal sector, as well as a lack of
cooperation between police and the judiciary.45 More recent work in this respect has also
placed Cambodia’s regime, and its elites’ conception of the rule of law, in the context of
other illiberal democracies in the Southeast Asian region, particularly Singapore.46
Whether explicit or implicit, the underpinnings of much of the early and current literature on
the rule of law assumes that Western notions of civil and political rights, and a rule of law
that safeguards them, are the normative standard for comparison. More specifically, these
normative underpinnings tend to reflect the fundamental legal-philosophical assumption of
Anglo-American common law—that the purpose of the rule of law is to ensure and maximise
individual liberty. To this end, most common law systems typically feature a robust
separation of powers, with an authoritative judicial check on executive power, and the
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capacity for courts and judges to not only strike down laws, but also to make law through
precedent. There is a fundamental tension between these common law assumptions and the
legal-philosophical basis of Continental European-derived civil law systems, such as in
Cambodia. Civil law systems are designed to give expression to the will of the legislature,
whereby statutes are the primary source of law. Given this, judicial review mechanisms, and
therefore the separation of powers, are typically weaker. The implications of this distinction
are that in civil law jurisdictions an underlying liberal political culture given expression
through legislation and behavioural norms is crucial to securing the rule of law sought by
Western donors and the international community.
In a civil law system, courts and judges generally do not have an important role in the making
of law; rather their role is to independently adjudicate, apply, and enforce the law, as it is
legislated. Chapter 2 of the dissertation argues that in a strictly legal sense, civil law systems
can only provide for a thin, procedural rule of law. A thin, procedural rule of law is defined
as laws that are publicly promulgated in an established manner; clear, stable and generally
applicable to guide prospective action by all citizens; and applied and enforced equitably by a
judiciary independent from political or other external interference that is accessible to all. As
this definition indicates, the substantive ‘content’ of the law is conceived as separate to the
‘rule’ of law. To promote and protect substantive outcomes such as civil and political rights
and socio-economic development, the onus on the legislature to make ‘good’ laws is thus
much higher in a civil law system than in a common law system. This in turn relates to the
constitutional structure of the executive and legislative branches and the political culture on
which they rest. To produce substantive rule of law outcomes in a civil law system—in terms
of human rights and good governance consistent with international standards—requires a
broadly accepted liberal democratic civic culture that is given expression through legal codes
and their implementation.
These necessary attributes are almost completely absent in the Cambodian setting with its
neopatrimonial political culture, CPP hegemony and “no concept of a loyal opposition as
another check on power”.47 This is exacerbated by the constitutional structure established in
the UNTAC period, which was primarily designed with the immediate goal of making peace
between the warring factions to allow for great power disengagement from decades of
47
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conflict in Indochina.48 With the benefit of hindsight, this dissertation contends that a
parliamentary system where the executive sits within and controls the legislature, in
combination with a civil law system, constitutes a ‘perfect storm’ for the rule of law in a
country such as Cambodia. Indeed, the party discipline that is the norm in Western
parliamentary systems is “an impediment to inter-institutional accountability” in the
Cambodian setting.49 Rather than providing the basis for functional governance along the
liberal lines of the text of the 1993 Constitution, the institutional design established by the
international community during the UNTAC period appears to have contributed to the
deficient application of the rule of law in the country. This dissertation mounts a detailed
investigation as to why this is the case.
UNTAC’s lack of a mandate to reconstitute the judiciary left the legal system inefficient,
distorted and incomplete, and thus prone to executive manipulation and elite predation. It is
only in the last decade that comprehensive Civil and Criminal Codes have been enacted.
Gaps in the system have been filled by executive regulations with “no requirement that such
regulation be submitted or approved by parliament”.50 Indeed, interviews conducted for this
dissertation revealed that ‘having enough laws’ was often regarded by Cambodians as
synonymous with the rule of law. This finding is indicative of the incongruence between
international and local understandings of the rule of law in Cambodia.

Statement of Argument
This dissertation argues that the deficient application of the rule of law in contemporary
Cambodia is attributable to the combination of the country’s political culture and the legalinstitutional framework established during the UNTAC period. The legal-philosophical
underpinnings of civil law, the nature of the civil law system operating in Cambodia, and
how it is interpreted locally, are crucial to understanding the application of the rule of law in
the country. It is also important to understand a country’s rule of law in the context of what
the prevailing political culture and institutional structure allows for.

48

Roberts, Political Transition in Cambodia 1991-99, 37.
Un, ‘Cambodia’, 554.
50
Daniel Adler, ‘Access to Legal Information in Cambodia: Initial Steps, Future Possibilities’, Law Technology
39, no. 2 (2006): 18.
49

15

A number of authors seek to understand the Cambodian ruling elites’ interpretation of the
rule of law to assess its illiberal character. Recent work has compared Cambodia to Singapore
in the elites’ use of the judiciary via defamation laws to silence critics and marginalise
political opposition.51 McCarthy and Un, for example, argue that through recent legal
reforms, “Cambodia’s elites have moved ‘rule of law’ away from its Western-influenced
origins” and towards the thin rule of law system as “practised by some of their regional
neighbours”.52 They differentiate between a ‘thin’ procedural rule of law (as part of a state’s
institutional structure), and rule by law (which is defined as “the enforcement of the law by
the executive, judiciary, or various arms of the state without regard for, or at the expense of,
justice”).53
At a theoretical level, the findings of the dissertation show that in the absence of an
underpinning liberal democratic political culture expressed through legislation and
behavioural norms, a civil law system can only hope to provide for a thin, procedural rule of
law in Cambodia, rather than the substantive versions advocated by donors and the
international community. As Cheesman writes, this “approach excludes the law’s content
from criteria for the rule of law”.54 As the following chapter shows, the social purpose of a
civil law system is to regulate citizens by giving expression to the will of the legislature. In
this sense, the substance of legislation is prior to, and separate from, the application and
enforcement of the law.
Articles 31–50 of the Constitution of the Kingdom of Cambodia (1993) on the rights and
duties of citizens, along with Article 51 on the separation of powers, and Articles 128–131 on
judicial independence, provide for a substantive rule of law along Western lines. However,
they can only be regarded as symbolic at best, with little evidence of elite commitment to
these principles. Considering the prevailing political culture in Cambodia, its parliamentary
institutions and hegemonic ruling party, the ‘thin’ rule of law that this allows for
approximates with authoritarian ‘rule by law’,55 which defines the Singapore model
according to a number of scholars. This dissertation reveals, however, that Cambodia is
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deficient even according to this very minimal standard of laws that are publicly promulgated
in an established manner; clear, stable and general to guide prospective action by citizens;
and applied and enforced non-arbitrarily and equitably by a judiciary independent from
political or other external interference that is accessible to all.
Rule of Law vs. Rule by Law
While the ‘thick’ understanding of the rule of law—i.e., to protect and maximise individual
liberty—has largely been promoted and exported by the West, support for some form of rule
of law has also been widely adopted and endorsed by governments from traditionally nonliberal contexts. Given how malleable the rule of law term is, and the profound differences
between common and civil law systems, it can readily be adopted by authoritarian regimes to
serve illiberal agendas. It is within this context that scholarship often adopts the binary of the
‘rule of law’ versus ‘rule by law’. At the core of the ‘rule of law’ is the capacity of the law
and legal system to impose meaningful restraints on arbitrary actions by the state or by
powerful individuals. In contrast, ‘rule by law’ relies on the law to govern but rejects the
fundamental requirement that law binds both the state and other actors.56 Balasubramaniam
believes that the rule by law is concerned with the form that law takes, rather than with its
content.57 Rule by law “does not generate any moral limit to state power exercised in law’s
name”.58 Scholars have often ascribed the ‘rule by law’ term to explain the Singaporean
regime. Thio argues that Singapore’s leaders do not understand and adhere to the rule of law
as conventionally expressed in liberal democratic regimes.59 Singapore is instead “driven by
the prioritisation of statist goals like stability and economic growth and directed by the
authoritarian hand of an efficient and relatively incorrupt government … [and] more
accurately characterised as the rule of ‘rules’ or the rule by law”.60
Maravall and Przeworski adopt a broader interpretation, arguing that the difference between
the ‘rule by law’ and ‘rule of law’ is in “the distribution of power, the dispersion of material
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resources, [and] the multiplication of organized interests”.61 They further suggest that in
“societies that approximate the rule of law, no group becomes so strong as to dominate the
others, and law, rather than reflect the interests of a single group, is used by many”.62 Rajah
applies the ‘rule by law’ taxonomy to explain how Singapore’s government manipulates
formally applied laws for political purposes to manage its perceptions of legitimacy.63
Balasubramaniam emphasises the strategic political dimension of ‘rule by law’ as “a scenario
where a ruling regime tries to project a veneer of legal and political legitimacy for arbitrary
power by exploiting the legal form”.64 In summary, these ‘rule by law’ descriptions imply the
use of a “legitimate legal order to serve illegitimate goals”, and the state’s refusal to subject
itself to be accountable before the law.65
Extensive literature exists on the rule of law in Western scholarship, yet considerably less
work has been done on exploring alternative conceptions of the rule of law, particularly in
Asia. There is an emerging field of literature on rule of law development in China as a result
of the state’s economic transition to a market socialist economy.66 Vietnam has also recently
received more scholarly attention as the state engages in subtle economic, political and legal
reform.67 Singapore and Malaysia are both recognised by scholars as ‘semi’ or ‘soft’
authoritarian regimes, or ‘hybrid’ regimes,68 where to varying degrees the rule of law may
reflect natural justice in its strict procedural application, but can be illiberal in content and
outcome. In the case of Myanmar, Cheesman advocates for examining how the rule of law is
embedded within political and ideological systems in order to more accurately identify what
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the rule of law is and is not.69 He argues that substantive, or ‘thick’ rule of law characteristics
are part of Myanmar’s democratisation discourse, but more procedural, or ‘thin’ ideas more
commonly associated with law and order, potentially undermine the country’s progress
toward democratisation.70
Cambodia, although having been the recipient of a large and extensive state building effort,
and having conducted regular elections, is generally classified now as an electoral
authoritarian regime.71 Regardless of the “normative merits” of endorsing the liberal
democratic rule of law, and its Anglo-American common law assumptions, Peerenboom
concludes that these approaches are of limited use in understanding the legal and political
systems in place and being practised throughout most of Asia.72 It is not until research
explores individual countries in more depth that the potential conceptual differences can be
unearthed and the rule of law’s ‘universalism’ more critically evaluated.

Conceptual Framework
The social purpose of the law in a civil law jurisdiction is to effectively guide prospective
action by citizens. This requires predictability so that people can plan their affairs, that
limitations are placed on the arbitrary use of power by the state and its agencies, that there is
an impartial mechanism for the settlement of disputes, and that there are effective legal
remedies where deviations from the rule of law have occurred.73 The rule of law in this way
does not provide a moral or authoritative check on executive or legislative power in terms of
the content of the law. However, it does seek to guarantee against the use of arbitrary power
without due process and thus provides for procedural justice.
Singapore cannot be a direct comparison to Cambodia because of its common law system and
different historical trajectory. Instead, Singapore is “a brisk reminder that one can have a thin
rule of law, build a stable and prosperous nation on a robust economy, and never veer too
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close to a full-blown Lockean-liberal system with firm limits on government, governed by a
strict separation of powers al la Montesquieu”.74 Indeed, Winborne argues that Singapore
may be classified as a Hobbesian ‘liberal’ state, rather than the Lockean one privileged by the
West. This philosophical distinction, according to Winborne, rests on the “tension between
the possession and exercise of civil rights on the one hand, and the necessity of maintaining
civil order on the other, as the tension inherent in modern liberalism”.75
In the Hobbesian view, the Leviathan is not a party to the social contract entered into by
prospective citizens to form the state and is therefore not bound by the rule of law established
by it. The purpose of the rule of law in this Hobbesian sense is not to protect citizens from the
state, but to protect them from each other. The function of the state is to “encourage industry
in the commonwealth, promoting enterprise by safeguarding the means of enjoying the fruits
of enterprise”—that is, the safeguarding of public order.76 This is espoused by the former
Prime Minister of Singapore Lee Kuan Yew in the following statement:
For the acid test of any legal system is not the greatness or the grandeur of its ideal
concepts, but whether in fact it is able to produce order and justice in the relationships
between man and man and between man and the State… Justice and fair play
according to pre-determined rules of law can be achieved within our situation if there
is integrity of purpose and an intelligent search for forms which will work and which
will meet the needs of our society.77
This Hobbesian view of the social contract also appears consistent with how Cambodian
elites view the purpose of the state and the application of the rule of law. For example,
Cambodian Prime Minister Hun Sen has defined the rule of law as a “set of practices and
institutions that bring order to our society for the betterment of all citizens”.78 He further
elaborated:
The majority of rich countries would consider political and civil rights as priorities,
while many of the poorer countries would consider economic, social and cultural
rights as priorities. Each society prioritises rights and obligations differently
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according to its aspirations, needs and circumstances. Some advocate individual
liberties, others advocate a harmonious society.79
In the Cambodian cultural and historical setting, the constitutional arrangements put in place
by UNTAC—a parliamentary system with a civil law judicial branch—creates the conditions
for a ‘Hobbesian’ state, and a Leviathan, with a ‘thin’ rule of law, and where the purpose of
that rule of law is to safeguard public order by regulating citizens.
According to Raz, a thin rule of law incorporates a number of components. These are: (i)
laws must be prospective, publicly accessible and clearly stated; (ii) laws must be consistent
and relatively stable over time; (iii) laws must be generally applicable and not aimed at
particular persons or groups of persons; (iv) promulgated laws must be enforced impartially;
(v) the judiciary must be independent in its application of the law; (vi) due process must be
observed in procedure; (vii) the legal system must be accessible to all without undue costs or
delay; (viii) crime prevention agencies must not pervert the law; and (ix) a limited judicial
review mechanism must be effective to ensure that laws and their application comply with
the rule of law.80
These elements may be distilled into four indicators that form the conceptual framework of
this dissertation:
(1) laws that are generally applicable, publicly accessible and consistent over time
(2) an accessible legal system
(3) an effective judicial review and integrity mechanism
(4) a functional and independent judiciary, which is divided into four sub-indicators:
(a) impartiality in the application and enforcement of laws
(b) independence of the judiciary from political interference
(c) due process in legal procedures
(d) bureaucratic capacity in legal system
Using these indicators of a thin, procedural rule of law, the dissertation critically evaluates
the application of the rule of law in Cambodia against a conceptual framework for a ‘thin’
79
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rule of law consistent with the country’s civil law system and institutional structure that was
established by the international community during the UNTAC period. The empirical
findings from this analysis contribute to a clearer theoretical understanding of the deficient
application of the rule of law in Cambodia, and why internationally-sponsored legal and
judicial reform efforts have met with little success.

Method and Sources
This dissertation is located within the Area Studies of Cambodia and draws on perspectives
from the disciplines of Political Science, History and Law. It does not presently seek to
generalise beyond the Cambodian context; but the empirical findings may be extrapolated for
comparative purposes in future research. To investigate the rule of law in Cambodia,
interviews were conducted with spokespersons for the Council of Ministers and the Ministry
of Justice, National Assembly members, judges and other judicial officers, lawyers, local
non-government organisation (NGO) workers, international non-government organisation
(INGO) workers, independent researchers, and foreigners operating within the Cambodian
legal sector. This data has generated important insights into how the rule of law is understood
by bureaucratic officials, political representatives, legal practitioners and NGO researchers
and activists in Cambodia, and the barriers to legal and judicial reform.
Purposive sampling of this nature is an appropriate method of identifying respondents for the
study. Purposive sampling is a method of recruiting ‘expert’ respondents in a discrete
context, with the specific research purpose in mind. For this study, respondents were sought
and recruited specifically in areas directly related to the legal system and the judiciary.
Purposive sampling does not seek to randomly generate respondents from a sample frame
that is intended to represent a large population, as in quantitative studies. According to
Neuman,
Purposive sampling is appropriate in three situations. First, a researcher uses it to
select unique cases that are especially informative … Second, a researcher may use
purposive sampling to select members of a difficult-to-reach, specialized population
… Another situation for purposive sampling occurs when a researcher wants to
identify particular types of cases for in-depth investigation. The purpose is less to
generalize to a larger population than it is to gain a deeper understanding of types.81
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All of these justifications for choosing purposive sampling is relevant to the present study.
Each of the respondents interviewed for this dissertation are unique and expert cases in a
small pool of possible respondents. They are all members of a specialised population, and
particularly in the case of government officials, are difficult to gain access to. The purpose of
the research was to mount an in-depth study of local understandings of the rule of law in
Cambodia, its operation and its weaknesses. Therefore, the nature of the research required
interviewing these specific cases.
The author completed two fieldwork trips to Cambodia in September 2015 and July 2016,
and one follow up trip in October 2017. All interviews were conducted in the capital city
Phnom Penh because of the nature of the sample, in that government offices and NGO
agencies are concentrated in the capital. The author was able to obtain interviews with
respondents including: a spokesperson for the Council of Ministers; a spokesperson for the
Ministry of Justice; judges; lawyers and legal personnel; Cambodian nationals working at
local and international non-governmental organisations and active members of civil society; a
foreign employer at the ECCC; and Cambodian nationals employed at independent research
institutes and foreign embassies. None could be identified beyond these descriptors due to the
sensitive nature of the political situation in Cambodia and the provisions of the ethical
clearance granted by the University.
The use of qualitative interviewing with semi-structured questions and open-ended responses
was an appropriate method of generating primary data for the dissertation. This is because the
research topic under investigation requires respondents who are ‘experienced and
knowledgeable in the area’ being studied.82 According to Rubin and Rubin, in the qualitative
‘responsive interviewing model, you are looking for depth and detail, vivid and nuanced
answers, rich with thematic material’.83 Interviews for the study were largely conducted in
English, although at times the assistance of a translator was required at the request of the
interviewee. Semi-structured questions were asked that sought to elicit how the rule of law
was understood in Cambodia and what the obstacles were in terms of improving it.
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Respondents were asked about local understandings of the rule of law, and how this may
conflict with that of the international community. They were asked whether in their view the
rule of law is an essential component of democracy, and whether Cambodia should be
moving toward a liberal, ‘thick’ rule of law culture or one of its own interpretation.
Respondents were asked whether the law is available and applied equally to all Cambodians,
and if not, what prevents it from being accessible, and applied and enforced impartially. A
number of questions were asked regarding judicial independence, in terms of the relationship
between the executive and the judiciary and the apparent prevalence in recent years of
politically-motivated cases against civil society activists and opposition politicians. The
relationship between the police and judiciary was also canvassed. Respondents were asked
about the impact of public integrity mechanisms and rule of law reforms introduced since
2010—whether they improve or hinder the development of a rule of law culture. Summary
questions were also asked about respondents’ overall views on the barriers and obstacles to
the rule of law in Cambodia. Respondents were encouraged to elaborate, and the interviewer
asked follow up questions that were responsive to the content and direction of the
discussion.84
Interviews were audio recorded and later transcribed by the author. They were then
anonymised because of the sensitive nature of the political situation in Cambodia, and
according to the project’s ethical approval. The transcribed texts of the interviews were coded
according to the indicators of a thin rule of law established in the above conceptual
framework, which is further elaborated and justified in Chapter 2. A line-by-line analysis of
the transcripts was first undertaken to identify themes relevant to the indicators of the
conceptual framework and codes were allocated to them. As multiple passes through the data
were undertaken, the themes in the transcribed texts were refined, categorised and organised
into the relevant criteria of the framework to provide evidence for each of its indicators.85
Through the comparison of coded criteria, themes, conceptual relationships and theoretical
connections were able to be drawn from the data analysis. Another level of coding was then
undertaken to group themes and respondents together, and then compare responses by
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group—in the form of government officials, legal practitioners and NGO respondents.86 This
analysis and its results are presented in Chapters 6, 7 and 8 of the dissertation.
There were a number of challenges experienced in conducting this field research due to the
increasingly sensitive and restrictive political environment in Cambodia, particularly during
the second visit in 2016. The author was scheduled to interview members of the government,
in addition to those listed above: On 10 July 2016, however, Kem Ley, a prominent
Cambodian activist and civil society member was murdered in Phnom Penh. Given the large
public demonstrations and increased security presence in the days and weeks that followed,
scheduled interviews were cancelled, and due to time restrictions, the researcher was unable
to reschedule them.
Interviews conducted in the days following the murder of Kem Ley also took place in an
atmosphere of increased tension and anxiety. Interview participants noted that additional
security personnel had been deployed in Phnom Penh in response to the public outcry over
the death of Kem Ley. During one particular interview that was conducted in a public place
(at the request of the participant), the researcher and the interviewee moved tables multiple
times because the interviewee was concerned that neighbouring tables were “spying” on us.
This illustrates how tense the political situation is in Cambodia, and how discussing topics
like the rule of law, the role of the judiciary, and corruption is extremely sensitive. Despite
these challenges, the interviews undertaken yielded rich empirical data. In combination with
the published primary sources and secondary literature drawn from Chapters 2 to 5, the
analysis of interview data in Chapters 6 and 7 has produced a number of substantive
empirical and theoretical findings, which are summarised in Chapter 8. The dissertation is
structured according to the following chapter plan.

Chapter Plan
Chapter 2. Rule of Law and Judicial Independence: Theoretical and Conceptual Issues
Chapter 2 reviews and delineates the key conceptual and theoretical perspectives on the rule
of law that are employed in the dissertation. It reviews the notion of the rule of law, the
relationship between the rule of law and democracy, how the rule of law is conceived
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differently within the common and civil law traditions, and how these distinctions affect
judicial independence and the separation of powers. This evaluation of the rule of law
scholarship identifies a divergence between a ‘thin’ (procedural), and ‘thick’ (substantive)
rule of law, and a profound difference in the concept between Anglo-American common law
systems and Continental European-derived civil law systems. The discussion finds that in a
civil law system, the social purpose and sources of law give rise to a set of legal institutions
that can only provide for a ‘thin’ rule of law, considered in a strictly legal sense. A supporting
liberal political culture that is given expression through behavioural norms in the political
process and in the content of legislation is required for a civil law jurisdiction to have a
‘thick’ or substantive rule of law. In the absence of this, the chapter finds that a ‘thin’,
procedural interpretation of the rule of law is most suitable for studying the deficient
application of the rule of law in civil law-derived legal systems in illiberal settings, such as in
Cambodia. The chapter concludes that the elements of a thin procedural rule of law, are more
appropriate than substantive ones in providing a conceptual framework to study deficiencies
in the application of the rule of law in Cambodia in the post-UNTAC period.
Chapter 3. The Cultural and Historical Legacy: Patron-Clientelism, Cambodia’s Political
Regimes and the Rule of Law from Angkor to UNTAC
Chapter 3 provides the historical, political and cultural background required for
understanding the uneven development of Cambodia’s legal institutions from the pre-French
colonial era through to the 1993 Constitution and UNTAC election. It canvasses the political
and legal environment of Cambodia during the Angkor period (c. 900–1500CE), that of
French colonial rule (1863–1953), Sihanouk’s Kingdom of Cambodia (1953–1970), the
Khmer Republic (1970–75), Democratic Kampuchea (DK) (1975–79), the People’s Republic
of Kampuchea (PRK) (1979–89), the State of Cambodia (SOC) (1989–92), and the UNTAC
administration (1992–93). It also examines patron-client relations as the foundation for
understanding the core values of Khmer society and Cambodian political culture, and how in
combination with the modern state form, this has led to contemporary neopatrimonialism.
The chapter finds that Cambodia’s colonial experience failed to establish an effective,
modern legal system. Rule of law absences and judicial incapacity continued throughout the
Sihanouk years. The rudimentary French civil law system in existence in the early-1970s was
destroyed during the period of the Khmer Rouge. Under the PRK from 1979 a restored legal
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system reinforced the state’s socialist agenda and the judiciary served as an instrument of the
communist party-state. The chapter finds that UNTAC’s focus on conducting elections at the
expense of establishing deeper, structural changes to Cambodia’s political, governance and
legal spheres has come to deleteriously influence Cambodia’s contemporary rule of law.
Chapter 4. The Contemporary Political Context: Political Developments in the Kingdom of
Cambodia
Chapter 4 analyses the consolidation of power by the CPP through its patronage politics from
the 1993 election through to early 2018, and the effects of this on the deficient application of
the rule of law in Cambodia. It provides the political context necessary to support the analysis
of Cambodia’s legal system, which is presented in Chapter 5. Chapter 4 traces the CPP’s shift
in political tactics away from the use of physical violence towards the increasing use of the
law as a political weapon, particularly since the controversial 2013 election. It finds that the
ruling party has increased its suppression of the political opposition and human rights
activists, often using the rhetoric of the ‘rule of law’. This culminated in 2017 with the
Cambodian Supreme Court ruling to dissolve the only realistic electoral challenge to Hun
Sen’s rule, the Cambodia National Rescue Party (CNRP). The chapter demonstrates that
despite the country regularly conducting multi-party elections, the political landscape has
slipped further away from the liberal democracy provided for in the text of the 1993
Constitution toward electoral authoritarianism. The examples cited in this chapter support the
proposition that the Cambodian government does not consider itself subject to the law, rather
it regards the law as a tool by which the government regulates societal relations, which is
consistent with its view of a civil legal system.
Chapter 5. The Contemporary Legal Context: The Legal System, Legislative Development
and Judicial Reform Efforts in the Kingdom of Cambodia
Chapter 5 identifies and elucidates the contemporary political and legal institutions of
governance in Cambodia. The chapter shows that Cambodia’s legal-institutional
arrangements are clearly in accordance with a civil law tradition. The chapter demonstrates
that while in theory the text of the 1993 Constitution provides for a robust separation of
powers and the protection of judicial independence, an assessment of the judiciary in the
local political context reveals major inconsistencies and tensions between these constitutional
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arrangements and Cambodia’s political reality. Chapter 5 also addresses legislative
developments and judicial reform initiatives in the post-UNTAC period. These include the
development and promulgation of long-awaited Criminal and Civil Codes and related codes
of procedure. The chapter then analyses a range of internationally-sponsored judicial reform
efforts in the post-UNTAC period, from judicial mentoring and court training projects in the
mid-1990s, through more recent access to justice programs in the 2000s, to the rule of law
mandate of the ECCC (2003-present). The chapter finds that attempted reforms to the
practices of the judiciary have met with little success because of the disconnect between the
expectations of foreign donors and the political situation in Cambodia.
Chapter 5 shows that the constitutional arrangements established during the UNTAC period
provide for a parliamentary system, where the executive is embedded in the legislature, and
the basic framework for a rudimentary civil law system. In the Cambodian political context,
this enables CPP control of the legislature. In a civil law system, the purpose of the judiciary
is to give expression to the will of the legislature, as statutes are the primary source of law.
Chapter 5 shows that as a result of this, the legal system in Cambodia, in turn, gives
expression to the will of the CPP.
Chapter 6. The Rule of Law in Cambodia: Local Perspectives (1)
Chapter 6 first canvasses local understandings of the rule of law in Cambodia to orientate the
reader toward the ensuing empirical analysis. The chapter then proceeds to evaluate the
application of the rule of law in Cambodia according to the above conceptual framework for
a ‘thin’ rule of law. Chapter 6 draws on interviews conducted with Cambodian state officials,
judges, local legal personnel, NGO workers and other stakeholders in the legal system to
systematically analyse the application of the rule of law in Cambodia across three indicators:
(1) laws that are generally applicable, publicly accessible and consistent over time; (2) an
accessible legal system; and (3) an effective judicial review and integrity mechanism. The
chapter finds that the general applicability of the law is deficient, that the legal system lacks
accessibility for all citizens, and that Cambodia lacks an authoritative judicial review
provision that can constrain legislative and executive power.
Chapter 7. The Rule of Law in Cambodia: Local Perspectives (2)
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Chapter 7 continues the evaluation of the application of the rule of law in Cambodia
according to a ‘thin’ rule of law framework. This chapter analyses the application of the rule
of law against the fourth indicator outlined above in the conceptual framework: (4) a
functional and independent judiciary. This indicator is the most complex of the four, and is
divided into a further four sub-indicators: (a) impartiality in the application and enforcement
of laws; (b) independence of the judiciary from political interference; (c) due process in legal
procedures; and (d) bureaucratic capacity in the legal system. Chapter 7 finds that Cambodia
is fundamentally deficient in the impartial and equal application and enforcement of law.
Furthermore, there is pervasive political interference in the judiciary in the form of both
direct intervention and a culture of self-censoring on the part of judges, and major
deficiencies in due process and bureaucratic capacity in the Cambodian judicial system.
Chapter 8. Summary, Findings and Conclusion
The concluding Chapter 8 of the dissertation summarises and elaborates the empirical
findings of the study, evaluates them against the research question, and draws some
theoretical implications from this for international efforts to promote good governance and
rule of law reform in Cambodia.
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Chapter 2. Rule of Law and Judicial Independence: Theoretical
and Conceptual Issues
Introduction
The purpose of this chapter is to review and delineate the key theoretical and conceptual
perspectives on the rule of law that are employed in this dissertation. It proceeds by
reviewing the rule of law scholarship and drawing attention to the essentially contested nature
of the rule of law, both in terms of its definition and application. It reviews the common and
civil law traditions to contextualise how rule of law debates have developed from their
historical origins. An evaluation of the rule of law scholarship identifies a divergence
between ‘thin’ (procedural/formal) and ‘thick’ (substantive) rule of law definitions, as well as
a profound difference in the concept between Anglo-American common law systems and
Continental European-derived civil law systems, the latter of which are dominant across the
world.
The chapter finds that substantive rule of law definitions build upon procedural ones, yet are
essentially normative, ascribing attributes that imply or rely upon a pre-existing state of
liberal democracy, or cultural attributes that rarely exist in non-Western contexts. The
majority position in political science scholarship, is based on the common law assumption
that the social purpose of the rule of law is to maximise individual liberty, and therefore
supports the view that the rule of law is inherently linked to liberal democracy. Thin,
procedural rule of law definitions characteristic of the civil law tradition, by contrast, allow
empirical inquiry into the specific rule of law elements relevant in non-liberal settings, such
as Cambodia. The chapter then proceeds to delineate the concepts of judicial independence
and the separation of powers, and review their shortfalls in illiberal settings with a civil law
judicial branch, as in Cambodia.

Overview of Rule of Law Scholarship
The rule of law is often labelled as the closest thing operating as a universal political ideal,
although it is an inherently contested concept in legal theory. Tamanaha argues that this
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apparent “unanimity in support for the rule of law is a feat unparalleled in history”,1 as no
other single political ideal enjoys such universal endorsement. Bedner states, “since the
1990s the rule of law has been at the vanguard of ‘good governance’ promotion in
development co-operation, and billions of dollars have been spent on projects aimed at
establishing it”.2 Krygier reminds us that the rule of law was a term traditionally only of
interest to lawyers and legal philosophers—but now it appears globally alongside justice,
equality and democracy.3 The rule of law is often conflated with these other political ideals,
therefore becoming less of a singularly contested concept and more a “package of goods”.4
The rule of law is a term that enjoys usage throughout both legal and political scholarship.
Within a political context the term has been employed in liberal and illiberal democracies and
in authoritarian regimes. Given its wide reach and diverse application, the term is highly
malleable and vulnerable to implying anything and everything. This has resulted in
sometimes assumed or contested relationships between the rule of law and democracy,
human rights, constitutionalism and governance. But while the rule of law may be
unanimously regarded as indispensable to a functional state, the term is troubled with
conceptual ambiguity across both political and legal disciplines. This universal value ascribed
to the rule of law has by no means been accompanied by a universal definition.5 As a result,
the rule of law implies vastly different things depending on who is employing the term,6 and
it therefore serves a variety of political agendas.
While there may not be a collectively agreed upon consensus as to what the rule of law
means, or what elements it is comprised of, there is a strong normative claim that some
notion of the rule of law is a fundamental component for any well-functioning democracy.
This assumption is problematic in that the substantive definitions of rule of law that are
dominant in political science are based on pre-existing liberal values that are not present in
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many societies. Indeed, the countries that appear at the top of the governance, freedom,
development, and rule of law indices are all either Anglo-American common law systems,
civil law jurisdictions located in northern Europe, or are substantially “westernised”.7 Within
the field of political science there are still diverse interpretations of what comprises the rule
of law, but it is possible to identify some collectively agreed upon elements inherent to a rule
of law definition and its subsequent relationship to democracy. In general, scholarship in
political science has tended to endorse a substantive understanding of the concept of the rule
of law based on these common elements. These substantive definitions reflect the AngloAmerican common law assumptions discussed below, and largely ignore the civil law
tradition, which is the basis of most legal systems around the world.8

The Common and Civil Law Traditions
It is important to consider the distinction between the common and civil law traditions for the
rule of law. The common law tradition originated in England and was transplanted to North
America and other British colonies. It developed mainly to “protect the property of
individuals and to limit the power of the state”.9 The civil law tradition originated in
Continental Europe and has since spread around the world through colonialism, emulation
and its greater ease of implementation. There are a number of families of civil law, the most
prominent being French civil law, which was developed from the post-revolutionary
Napoleonic Code. Civil law thus developed “in the context of an expanding empire in need of
regulation” and therefore it is “articulated in terms of the rights and duties of the citizen”.10
The historical account for how common and civil law developed is articulated in the
following statement:
English common law developed as it did because landed aristocrats and merchants
wanted a system of law that would provide strong protections for property and
contract rights and limit the Crown’s ability to interfere in markets. French civil law,
by contrast, developed as it did because the revolutionary generation, and Napoleon
7
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after it, wished to use state power to alter property rights and attempted to ensure that
judges could not interfere.11
The common law tradition developed to protect the property rights of individuals, and limit the
authority of the state to sequester such resources.12 Civil law systems served more as an
instrument for the state to expand its power and regulate its citizens. Civil law holds the idea
that the state is supreme and the role of the individual is to submit to it; it developed to regulate
its citizenry rather than to protect the private sphere from an encroaching state.13 The two
systems are fundamentally different from a legal-philosophical perspective, with clear
implications for the concept of the rule of law.
The fundamental difference between common and civil law traditions lies in the main source
of law. The British common law tradition makes extensive use of statutes, but judicial cases
are regarded as the most important source of law. Courts are mandated to develop and interpret
a body of case law to supplement statutory law.14 In a common law system, judges enjoy a
great degree of autonomy because they can actively develop rules. The common law system
“developed from case law and that the doctrine of precedent was then necessary to give a
stability to the system as a whole, whereas the role of case law in civil law countries was
restricted to filling in the gaps that may have been left by the legislator”.15 In civil law systems,
the statute is the primary source of law, with custom and case law playing only a very minor
role. Filling gaps in the civil law is also shared between legislators, judges and legal scholars.16
Civil law is the dominant legal tradition in Europe, Latin America and in various parts of Asia
and Africa.17 Nedzel states that 90 per cent of countries in the world follow a civilian or “code
based” legal system.18 Apart from the former British colonies of Singapore and Malaysia, and
the mixed systems in Myanmar and the Philippines, all non-socialist legal systems in East Asia
are based on civil law traditions that began to be developed in the nineteenth century.19
11
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In civil law jurisdictions the basis of the law is legislation, and large areas are systematically
codified.20 In contrast to common law, civil law codes and statutes are, in theory, designed to
cover all possible outcomes, and past judgements merely serve as loose guides. Judges play a
much more limited role in a civil law tradition in applying the law to particular cases. Civil law
judges act more as investigators in a court case, whereas in the common law system, judges act
as arbiters between adversarial parties. The distinction between the common and civil law
traditions is illustrated through the different roles of judges:
[Common law] judges are trained to think about, and if necessary to create, the
connective tissue between pieces of legislation. The common law judge’s power to
interpret and create law is contrasted with the civil law judge’s mandate to implement
and enforce existing bodies of law.21
More recently, scholarship has focused on a state’s legal tradition as being a potential factor
for rule of law variation. Scholars have argued that common law systems perform better than
their civil law counterparts in adhering to the rule of law.22 For example, Glaesner and
Shleifer conclude that at similar levels of development, “civil law countries exhibit heavier
regulation, less secure property rights, more corrupt and less efficient governments, and …
less political freedom than do the common law countries”.23 Møller and Skaaning identify
that a state’s colonial history may explain rule of law variations. For instance, British colonial
systems were better at establishing strong local institutions, which served as “transmission
belts for authority”, whereas there was a notable difference with the French and Spanish
colonies, which centralised power and authority through patron-client networks.24 These
distinctions between the common and civil law are crucial when discussing the rule of law,
judicial independence and the separation of powers in a political system.
The rule of law as a concept means notably different things across the civil and common law
traditions. Not only are there distinctions in terms of definition, but at a deeper level there are
also differences in how the law itself is conceived. The common law definition of the rule of
law regards the law to be “pre-eminent and government [to be an] association that follows
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strict, transparent procedures to prevent favouritism and instrumentalism”.25 The law is
therefore considered to be above the government, because the government is subject to it.
The traditional Anglo-American concept of the rule of law consists of two interdependent
components: “a citizen’s obligation to obey the law [and] the government’s subservience to
the law”.26 In contrast, the rule of law in a civil law tradition, état de droit, effectively means
‘rule through law’, and where the common law tradition puts law as sovereign above any
government, the civil law tradition holds that the lawmaker is sovereign.27
Importantly, the ‘globalised’ substantive definition of the rule of law familiar in political
science scholarship fails to engage with significant components of the civil law concept. In a
common law system, the rule of law means that
governmental powers are circumscribed and limited by both the law itself and by
structural and procedural components that work to deter politicization and corruption.
Furthermore, it is these structural and procedural components that help protect
individual liberty and promote economic development.28
The civil law tradition, or Continental European ‘rule through law’ notion, implies simply
that “those subjected to a state’s laws [shall] not be treated arbitrarily”.29 Unlike the rule of
law in a common law tradition, this definition does not prioritise civil liberties as an outcome
of the law. Nor does it imply that the law, and not the government, is sovereign. A civil law
tradition views the rule of law as instrumentalist, in the sense that it seeks to direct society
towards a goal.30 This instrumentalist approach to the law implies that “the law is a means to
an end or an instrument for social good”, 31 however conceived. This position is in contrast to
the common law conceptualisation of the rule of law, which is non-instrumentalist and aimed
at minimising interference with individual liberty.32
The major outcomes of these two different traditions are rooted more in the cultural, political,
social and structural expression of the law. In other words, in the sources and content of the
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law, rather than any substantive differences in the procedural rule of law itself. Craig makes
the point that “if the rule of law is taken to encompass the necessity for ‘good laws’ … the
concept ceases to have any useful independent function” as distinct from political theory. The
“meaning of a just society, the nature of the rights that should subsist therein”, and the proper
scope of government action are questions of political theory that have been debated since
“time immemorial”.33 Delineating the rule of law from political theory, and addressing how it
is conceptualised in common and civil law traditions, is necessary because it clarifies our
understanding of what the rule of law is and means in its legal and situational context. It is
important to reiterate that the instrumentalist view characteristic of civil law systems—that
law should serve as a means to an end—is inconsistent with the rule of law as understood in
the liberal Anglo-American tradition,34 unless the content of the law reflects liberal
democratic assumptions, as it does in European Union (EU) states and in Japan, for example.

Examining Rule of Law Definitions
The literature distinguishes rule of law as having either ‘thin’ (minimalist) or ‘thick’
(maximalist) characteristics. A thin rule of law is theorised as the formal or procedural
aspects of legal process, which emphasise restraints on interference from political or other
actors, as well as the promotion of transparency, stability and equity in the application of
law.35 Raz, a well-cited legal scholar on the rule of law, defines the term relative to whether
the laws are clear, open, able to guide citizens and are enforced by an independent
judiciary.36 Raz’s notion of the rule of law reveals that its ‘qualities’ fulfil its essential
function, to “[guide] behaviour through rules properly applied”.37
Thin rule of law definitions typically focus on limiting the capacity of a government or
individual to interfere arbitrarily in legal processes and to ensure actions taken by
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governments and other parties to the legal process are clear and predictable.38 Raz writes that
“the rule of law means literally what it says: the rule of laws. Taken in its broadest sense this
means that people should obey the law and be ruled by it”.39 In contrast, as noted in the
previous section, thicker definitions tend to build on these minimal or procedural elements of
a thin rule of law. Carothers provides the following substantive (or ‘thick’) rule of law
definition:
The rule of law can be defined as a system in which the laws are public knowledge,
are clear in meaning, and apply equally to everyone. They enshrine and uphold the
political and civil liberties that have gained status as universal human rights over the
last half-century. In particular, anyone accused of a crime has the right to a fair,
prompt hearing and is presumed innocent until proved guilty. The central institutions
of the legal system, including courts, prosecutors, and police are reasonably fair,
competent, and efficient. Judges are impartial and independent, not subject to political
influence or manipulation. Perhaps most important, the government is embedded in a
comprehensive legal framework, its officials accept that the law will be applied to
their own conduct, and the government seeks to be law-abiding.40
The United Nations (UN) defines the rule of law as:
a principle of governance in which all persons, institutions and entities, public and
private, including the State itself, are accountable to laws that are publicly
promulgated, equally enforced and independently adjudicated, and which are
consistent with international human rights norms and standards. It requires, as well,
measures to ensure adherence to the principles of supremacy of law, equality before
the law, accountability to the law, fairness in the application of the law, separation of
powers, participation in decision-making, legal certainty, avoidance of arbitrariness
and procedural and legal transparency.41
Substantive definitions of the rule of law such as these conceive the rule of law as just, or
“good” law.42 This is problematic in that the making of quality laws, which is primarily the
legislative function of government in a civil law system, is prior to the judicial function in
ensuring their fair application and impartial enforcement. When considered in civil law
jurisdictions, substantive definitions therefore place great responsibility on the political will
and integrity of legislators to make ‘good’ laws.
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Substantive rule of law definitions build on procedural and minimalist rule of law
requirements by adding that the content of law and its application must be consistent with
international human rights standards. This definition implies an “aspirational standard” to
which legal systems should adhere.43 Scholars using global rule of law indices have tended to
fall victim to this kind of thicker rule of law conceptualisation, in turn contributing to what
Sartori warns of as “conceptual stretching”.44 Møller and Skaaning highlight the danger of
adopting a “too thick conception of the rule of law”. They argue that it drains the concept of
its distinct meaning and results in “a term that means everything [and] means nothing”.45 Raz
also warned of including “just about every political ideal”,46 because it leads to the tendency
to associate the rule of law with “the rule of good law”.47
Thick or substantive rule of law definitions invariably include a democratic political system
and a liberal interpretation of civil liberties and human rights.48 Critics argue that such rule of
law definitions are based on highly individualistic societal assumptions that are integrally
connected to Western interpretations of liberal democracy. This discussion reveals that the
difference between ‘thin’ and ‘thick’ rule of law definitions is stark. Thin definitions regard
the democracy, human rights and justice as principles distinct from the rule of law itself. Thin
definitions, characteristic of civil law-derived jurisdictions, do not seek to “prescribe the
content of the rules themselves”.49 The content of the law and the social outcomes to which it
is directed are the realm of legislators not the judicial branch of government.

Rule of Law and Democracy
The rule of law definitions posited in relation to democracy are almost always thick or
substantive ones. The rule of law is viewed as a causal factor in both the promotion of
democracy, its quality and consolidation, and in economic development.50 Strong legal
institutions are argued to result in better adherence to human rights standards and deepen
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states’ democratic quality.51 O’Donnell regards the rule of law as among the “essential pillars
upon which any high-quality democracy rests”. In this context it is argued that a “democracy
requires not simply a rule of law in the minimal” sense, but “a truly democratic rule of
law”.52 Diamond and Morlino regard the rule of law as an element comprising democracy
and therefore it can explain how democracies vary in quality.53 In substantive rule of law
definitions, we see a correspondence between the rule of law and the presence of civil rights
and the policing of the arbitrary abuse of power. According to Morlino, the virtues of the rule
of law are “inextricably related to the democratic process”.54 This is most apparent when we
consider how the rule of law seeks to ensure individual rights, which are at the centre of
liberal democracy.55
Linz and Stepan identify the rule of law as one of the five mutually reinforcing conditions
required for a democracy to consolidate. The formation and preservation of the rule of law is
argued to be an essential task for a state to complete the journey towards democratic
consolidation.56 In the context of hybrid regimes, O’Donnell goes as far as to claim that the
rule of law is the missing “democratic substance” preventing consolidation.57 According to
Larkins, the institutionalisation of the rule of law helps the newly democratic state to identify
a “clear break with the past” and develop a “constitutional culture which teaches state actors
the legal bounds of the system”.58 Although Larkins adopts a clearly institutional and
restricted understanding of the rule of law, it supports the proposition that the rule of law is a
necessary pre-requisite for democratic transition and, subsequently, consolidation.
There is a consensus in theories of democratisation and democratic transition that the rule of
law and liberal democracy go hand-in-hand. The relationship between the rule of law and
democracy has been promoted internationally since the 1980s through the proliferating good
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governance agenda, which was outlined in the dissertation introduction. The shift to a focus
on the non-electoral dimensions of democracy notably the rule of law, accountability,
economic development and governmental effectiveness have been operationalised as
measures of ‘democratic substance’ employed to produce quantifiable outcomes of how
‘good’ a democracy is. Such approaches support substantive notions of the rule of law, which
serves as the foundation for other democratic elements to build on.59
Morlino suggests using the notion of the rule of law to distinguish between a hybrid regime
and a regime in a transitional phase toward democracy, because in such contexts elements of
both democracy and authoritarianism exist. By adopting a minimal definition of the rule of
law that is contextually relevant to the case being studied, it becomes more feasible to
identify possible developments and trends in the rule of law aspect of democratic quality.60
Bedner also supports taking into account the national context in which the concept is used in
order to resolve some of the debate surrounding its meaning and measurement.61 Given the
definitional and comparative measurement problems discussed above, it is therefore
necessary to adopt a minimal, thin definition of the rule of law. For the purposes of this
dissertation, the rule of law refers to:
the enforcement of laws that have been publicly promulgated and passed in a preestablished manner; are prospective … general (like cases are treated alike), stable,
clear, and hierarchically ordered … and are applied to particular cases by courts
independent from the political rulers and open to all, whose decisions respond to
procedural requirements, and that establish guilt through the ordinary trial process.62
In this minimalist rule of law definition, the most important empirical dimension is that of an
independent judiciary supported by a competent legal bureaucracy. Maravall’s reference to a
court free from political influence implies a judiciary that is politically independent from the
influence of the executive branch in its application of the law. Morlino identifies an
independent judiciary as “an independent, professional and efficient judiciary system that
allows equal access to justice, free of the undue pressure and enforcement of decisions”.63
O’Donnell states that the minimal meaning of the rule of law is that “whatever law exists is
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written down and publicly promulgated by an appropriate authority … and is fairly applied
by relevant state institutions including the judiciary”.64 It is evident that the role of the
judiciary is crucial in ensuring and maintaining even a thin, procedural rule of law in both
common and civil law systems.

Rule of Law and Judicial Independence
Rule of law reform initiatives were intensified in the 1990s following the collapse of
communism in Europe. It was argued by international organisations that the rule of law was
needed to encourage economic investment and growth, in addition to stopping human rights
violations.65 It was assumed at the time that countries emerging from the collapse of
communism had no alternative but to adopt a neo-liberal market model, which underpinned
the new governance and rule of law reform agenda.66 Despite the political justification, at the
core of these reforms was a focus on ensuring the independence of the judiciary. For the
development and good governance agenda, the push for independent judiciaries was part of
the broader effort to strengthen the rule of law in new or unstable democracies.67 This is
because of the assumption that a judiciary independent from the legislature and executive
branches serves as the guardian of a well-functioning democracy.68 This common law
assumption promotes a reinforcing relationship between democracy, judicial independence
and the rule of law, but it assumes a constitutional structure whereby the judicial branch can
hold the executive to account as a check on power. This dissertation suggests that in an
illiberal political context such as Cambodia, a parliamentary system with only nominal
separation between the executive and legislature, along with a civil law judicial branch, is a
constitutional framework that is highly susceptible to political manipulation and executive
dominance.
Despite these features, international rule of law reform efforts by the UN, Bretton Woods
Institutions and NGOs consistently pursue a substantive notion of the rule of law in line with
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their ‘good’ governance objectives, which are imbued with liberal democratic normative
assumptions. Nedzel argues that reformers emphasise
participation of both the public and private sector in adhering to established laws,
privatization of government assets, peaceful transition from authoritarian rule, a
system of democratically-elected governments setting forth clear, publicly known
laws applicable to everyone.69
This approach to the rule of law has been pursued by international organisations including the
World Bank, World Trade Organisation (WTO) and International Monetary Fund (IMF) to
name a few. Such international agencies acknowledge that cultural differences exist in the
sense that “the main obstacle to achievement of the rule of law … is the lack of political will
of local leaders to subject themselves to the scrutiny of an independent court system”.70 The
lack of judicial independence is discussed as the major obstacle to rule of law reform.
However, despite extensive and expensive reform projects, most have been an enormous
waste of time and resources.71 One such reason for their failure can be attributed to a
combination of cultural dissonance with an unpropitious legal-institutional structure, which is
explored in this dissertation specifically in the case of Cambodia.
Defining Judicial Independence
The independence of the judiciary from outside interference has traditionally been at the core
of rule of law reform agendas. At its most minimal conception, judicial independence broadly
implies some degree of neutrality and independence from the other branches of
government—the executive and legislature. It is important to note that much like the term
‘rule of law’, judicial independence is also plagued by conceptual ambiguity and is a
contested concept. Scholarship has tended to attribute different values to the term depending
on researchers’ normative assumptions and discipline area; this is particularly the case in
relation to the legal and social sciences disciplines. There is a normative consensus that an
independent judiciary is a ‘valuable’ and ‘necessary’ attribute for a robust liberal democracy.
While its value is largely uncontested in any of the rule of law approaches examined above,
there remains ambiguity in establishing clear conceptual boundaries for what judicial
independence implies.
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Judicial independence is often categorised by two features; firstly “judicial autonomy or
freedom from interference from other individuals and institutions”; and secondly, as “the
requirement for judges to render impartial decisions”.72 Both categories of judicial
independence are consistent with both thin and thick definitions of the rule of law, and with
civil and common law systems. More typically, judicial independence is understood as the
court’s freedom from the influence of other state institutions in its application of the law,
most notably the executive and the legislative branches of government.73 An independent
judiciary is primarily valued for its ability to place limits on the exercise of arbitrary power
by current office holders.74 The prevailing theme in the literature reflects that at its most
basic, judicial independence connotes a sense of neutrality, or as what Fiss refers to as “party
detachment”.75 Based on this review, this dissertation will adopt a definition of judicial
independence as follows: courts and judges are autonomous, impartial and able to carry out
their constitutional legal duties free from political interference and coercion from
governmental authorities or private citizens.
Larkins states that judicial independence becomes most significant when the executive is
involved in a dispute, as this is when rule of law concerns are typically exposed.76 This
highlights the second attribute attached to judicial independence—that judges and the judicial
branch are not subject to influence and control by the political regime or powerful individuals
within it, or associated with it. More broadly this refers to the insularity of the judiciary as an
institution; to not be subjected to coercion or interference in its processes, or to be used as a
tool for political or economic gains. Larkins asserts that “the rule of law is not secure when
the body for its enforcement is composed of judges who either fear challenging the
government or are already predisposed toward declaring its deed legal”.77 In addition, this
category of judicial independence also places emphasis on the integrity of judges as
individuals and their personal ‘character’. Ferejohn argues that judicial independence implies
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that judges are “autonomous moral agents” who act independently from the influence of the
executive and legislature.78
A review of the scholarship reveals two key attributes ascribed to judicial independence:
impartiality and political insularity. These in turn crystalize the relationship present between
judicial independence and the rule of law in a broader sense, as supported in the following
definitions. Judicial independence, according to Rosenn, is:
The degree to which judges actually decide cases in accordance with their own
determinations of the evidence, the law and justice, free from coercion,
blandishments, interference, or threats from governmental authorities or private
citizens.79
Vanberg identifies judicial independence as the “independence from political interests of
current office holders”. Furthermore, judges are deemed independent “when threats of
sanctions or promises of rewards by public officials in return for favourable decisions do not
have inappropriate sway over their decisions”.80 A similar position is that judicial
independence refers to “the insulation of judges and the judicial process from partisan
pressure to influence the outcomes of individual cases”.81
Both the above definitions place emphasis on the impartiality of the judges as individuals and
their separation from the ruling party, regime or government. However these definitions,
along with the majority of scholarship on judicial independence, do not adequately
acknowledge that “courts do not exist or operate in a vacuum”.82 Larkins suggests going
beyond ‘impartiality’ and ‘insularity’ to include “the scope of the judiciary’s authority as an
institution”.83 This requires examining constitutional frameworks and the relationship of
courts to other branches of the government and the political system more broadly, which is
particularly important in the Cambodian context. Within comparative politics there is the
tendency to frame judicial independence with the assumption of a strict separation of powers
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between the executive, legislative and judicial branches of government.84 Deinla suggests that
this notion is deeply rooted in the philosophical foundation of Anglo-American liberal
democracies, where the separation of powers and adequate checks and balances on the
government are deemed essential requirements for a robust rule of law to protect individual
liberty.85 In civil law-derived systems, however, the separation of powers between lawmakers
and the judicial system is conceived quite differently.86

Judicial Independence and the Separation of Powers
In the common law tradition, judicial independence is often evoked when discussing the
separation of powers between the legislative, executive and judicial branches. An
independent judiciary is argued to ensure adequate checks and balances are in place to
prevent a concentration of power. This thinking is the result of Anglo-American assumptions
about judicial-executive relations. The French civil law system, for example, is based on
quite distinct assumptions: “Respect for the Constitution, and especially for the principle of
independence of the executive from judicial control, is imposed on the judiciary by binding
jurisdictional rules”.87 Or to put it another way, “civil codes are … collections of rules”, the
purpose of which is to “enable sovereigns—whether kings or Parliaments—to control
judges”.88 Jayasuriya states that the conventional notion of judicial independence assumed in
the political science literature gained momentum in eighteenth century Anglo-American
judiciaries. Judicial independence, in the context of separation of powers, can be traced back
to Anglo-American experiences in the common law tradition, which sought to limit the
power of the state.89 The common and civil law traditions not only have legal-philosophical,
but also structural differences regarding the role of the judiciary, which influences the notion
of the separation of powers. Mahoney states,
The fundamental structural distinction between the common law and civil law lies in
the judiciary’s greater power to act as a check on executive and legislative action in a
common-law system. Thus, although both the common and civil law provide strong
84
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protections for property and contract rights against other private actors, those rights
may be more secure against the government itself in a common-law system.90
This is a very important distinction to understand in the Cambodian context: that the structure
of the civil law cannot provide citizens with the same protections against the government as
in a common law system, which feature much stronger judicial review powers in concrete
cases. At the fundamental level the civil law system provides judges with “less
manoeuvrability and less capacity” to create ‘judge-made’ law compared to common law
judges.91 This is because case law and jurisprudence are not authoritative sources of law as
they are in the common law. As a result, the conventional understanding of the separation of
powers, and the role the judiciary plays, is expressed differently in a civil law system. Civil
law judges are significantly more constrained in their judicial review powers than their
common law counterparts, resulting in the law being applied more mechanically.
Judicial Review Mechanisms
The structure of court systems and judicial review mechanisms are quite different in civil law
systems compared with common law jurisdictions. Rather than a unified hierarchical system
of courts, as in the common law, with a Supreme or High court at the apex, civil legal
systems are typically divided into the private and public law, with separate court systems for
each, although in practice this line is not always so clear. Private law relates primarily to civil
and commercial codes—in regulating relations between private citizens and private bodies
within society. Public law regulates the relations of state agencies with one another, and the
relations of the state to its citizens and private bodies. Public law generally consists of
constitutional, administrative and criminal law.92 Considering judicial independence and the
separation of powers, we are primarily concerned here with the judicial review of public law.
Given that civil law judges in the regular courts must apply the law as legislated in an
abstract sense, rather than re-interpret it for particular cases, appellate functions and judicial
review mechanisms in civil law systems take the form of separate, extraordinary courts for
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the different branches of private and public law. This is different to common law systems,
where a Supreme or High Court is the highest court in a unified system, acting as the ultimate
court of appeal for civil and criminal matters, but also dealing with matters of constitutional
and administrative law. In common law systems, Supreme Courts typically have strong
constitutional and normative power to strike down legislation and executive regulation
deemed unconstitutional, and in some jurisdictions there is a tendency towards judicial
activism. This power can only be exercised in the context of litigation, however, which is
considered a ‘concrete’ method of review limited to the case at hand. Yet due to the principle
of stare decis, or the doctrine of precedent, such a decision by a Supreme or High Court does
become binding on lower courts in the common law system.93
This, again lies in contrast to a civil law system, where special Constitutional and
administrative courts outside the structure of regular courts, review legislation and
regulations in the ‘abstract’ only. Their responsibility and powers of review differ by
jurisdiction in terms of whether legislation is reviewed before or after it is enacted; whether
or not courts have constitutional authority to strike down or amend laws; whether this power
is shared with other branches of government; or whether the courts role is advisory only.94
Thus, the capacity of the judiciary to act as a check on executive and legislative power is
weaker institutionally and dependent on the national context in terms of the composition and
constitutional role of review courts. This results in a “tendency towards thin rather than thick
conceptions of the rule of law”.95 Since constitutional review is “value-laden” and “may
represent a highly political decision”, appointments to these courts are often of a “political
nature”.96 Similarly, judges in administrative review courts are public servants themselves,
and susceptible to “internalize pro-government perspectives and in this sense become nonindependent”.97 It is for these reasons that civil law systems with their weaker judicial review
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provisions have increasingly been criticised for being too “amenable to the political
machinations of corrupt and oppressive political regimes”.98
These differences noted above are often overlooked in empirical political science research,
however are crucial to examining rule of law quality in any jurisdiction, and the success or
failure of reform efforts to strengthen the rule of law. Rule of law reform efforts are typically
Western-centric, and even more specifically Anglo-American-centric, in their norms and
expectations and typically fail to distinguish between the liberal normative assumptions of
their governance agenda and the cultural, and legal-institutional context of the society in
question. As discussed above, rule of law reform initiatives gained momentum following the
collapse of communism, as part of the ‘Third Wave of Democratization’.99 Within
democratisation scholarship, the role of the judiciary is often presented favourably in
securing the transition from authoritarian to democratic rule. It is widely assumed that the
judiciary will have a fundamental role in securing that transition, and that the judiciary’s
independence must be assured at all times;100 This is considered essential to the separation of
powers, which is a constitutional arrangement intended to ensure checks and balances on
those entrusted with power.101 However, as the above discussion has demonstrated, because
the purpose and sources of law are different in civil law systems compared with the common
law, the separation of powers is typically weaker. Based on the above analysis, the table
below summarises the differences between common and civil legal systems.
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Table 1: Common and Civil Law Systems
Legal
System

Social
Purpose of
Law

Source of Law

Role of
Courts and
Judges

Separation
of Powers

Judicial
Independence

Rule of Law

Common
law

Protect
individual
liberty by
limiting
power of
state

Case law
(jurisprudence)
Statute

Interpret and
create law;
judges act as
arbiters
between
adversarial
parties

Impartiality,
Political
insularity

Thick
(substantive)

Civil law

Instrument
of the state
to regulate
citizens

Statute

Apply law to
particular
cases; judges
act as
investigators
and
adjudicators

Strong
judicial
review
powers and
capacity for
judiciary to
act as a
check on
executive
and
legislative
action
Limited
judicial
review
powers and
constrained
capacity for
judiciary to
act as a
check on
executive
and
legislative
action

Impartiality,
Political
insularity

Thin
(procedural)

The table shows that judicial independence has the same formal character in both systems of
law. But because of foundational differences in the purpose and source of law, and structural
differences in the separation of powers, the principle of judicial independence does not
necessarily produce similar outcomes, especially in illiberal contexts as discussed in the next
section.
Barriers to Judicial Independence
There are a number of ways that political elites, senior judges and their associates may
manipulate or by-pass judicial independence. These can be internal or external to the judicial
system. Ensuring that the judiciary has a degree of independence, especially from external
political influences is required for the courts and judges to be deemed effective.102 However,
it is important to note that judicial independence may be compromised from internal, as well
as external influences. For example, judicial independence can be compromised by senior
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judges using administrative and personnel controls to direct the decision making of judges
lower in the judicial hierarchy.103 Solomon defines judicial independence as the “structural
arrangements that minimise dependencies and improve the chances of judges’ rendering
impartial decisions”.104 Such structural arrangements that may strengthen and ensure judicial
independence could include security of tenure, good salaries, sufficient financial resources
for the courts and allowing judges to control aspects of judicial administration.105 These
aspects of bureaucratic capacity and effectiveness are very important in the context of this
dissertation, and are elaborated in the following section. In authoritarian regimes, often many
of these institutional arrangements are compromised from the start and therefore serve as
barriers to ensuring judicial independence. Shapiro notes that in authoritarian states the
development of systems of “recruitment, training, organization and promotion [can] ensure
that the judge will be relatively neutral as between two purely private parties but will be the
absolutely faithful servant of the regime on all legal matters touching its interest”.106
In authoritarian regimes we can see four common patterns of judicial independence that
emerge. These include politically marginalised courts; fragmented or divided judicial
systems; courts created by authoritarian leaders that have relative independence and political
jurisdiction; and finally, courts that are formally independent and empowered but lack the
practices to ensure judges do not ‘informally’ rule in the interests of the regime.107 In the case
of Cambodia we predominantly see the latter. While in Cambodia, constitutional guarantees
ensure the independence of the judiciary, in reality there is a lack of adherence to formal
judicial practices and a lack of political will to ensure that courts and judges are impartial and
free from coercion and interference. This is exacerbated by the shortfalls in bureaucratic
resources and capacity existing in most developing countries.
Judicial Independence and Bureaucratic Efficiency
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At the foundation of the rule of law, lies the assumption that more transparent rules,
regulations, legal structures and courts will reduce arbitrary political action and contribute to
the formation and maintenance of a liberal democratic state.108 The rule of law and
democracy nexus holds that a functioning rule of law results in the greater capacity and
efficiency necessary for democracy to consolidate. However, it is important to acknowledge
that the rule of law does not always serve as a solution or remedy for a state’s political
instability, conflict and authoritarianism.109 As Ellet argues, the “law is often part of the
violence, rather than the solution to it … Law is part of the political struggle, not a rational
bureaucratic edifice against political disorder and palace politics”. Furthermore, Ellet
contends that the rule of law has developed differently in developing countries because of the
“weak distinction between rule-of-law institutions and the state”.110 This is the case in
Cambodia, where interviews conducted for this dissertation suggest that most ordinary
Cambodians regard the executive branch as the state, and do not understand the constitutional
role of the judicial branch of government.
Tamanaha further explains how the relative power and functional capacity of a state’s legal
system may operate in a developing context. In developing countries there may be:
[f]ewer financial, material and human resources, defectively trained and disciplined
legal officials, a poorly established legal profession, and an inadequately developed
body of legal knowledge (with a greater proportion of transplanted legal norms
derived from external sources). The presence and power of the state legal system may
be weak or may have a limited reach … [law] may be seen as corrupt or incompetent
or inefficient or prohibitively expensive. Or it may be seen as a tool of the elite. Or it
may be dominated by a particular ethnic or religious subgroup in society. Or it may be
stained by a history of oppressive authoritarian rule or by the use of the law by
political or economic elites as a means of economic predation.111
Kleinfeld acknowledges that ends-based definitions of the rule of law, which privilege
substantive outcomes, are often in tension with poor societies that have weak institutions. In
such contexts poverty is one factor that undermines the rule of law. Kleinfeld argues that
“[w]hen judges are underpaid and under-respected, corruption can take hold, forcing difficult
choices between increasing judicial independence and achieving predictable, equitable
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justice”.112 The application of law is necessarily impeded in countries prone to institutional
corruption and rent-seeking activity.113 In poor countries we also see a higher risk for “civil
wars and rebel movements” and therefore a higher likelihood of the “need to invoke
overwhelming executive powers and martial law to create law and order”.114 Through a
deeper analysis and evaluation of the Cambodian case in this dissertation, it will be shown
that the Cambodian state suffers overwhelmingly from some of the points raised above by
Tamanaha.
Croissant argues that a state requires “sufficient bureaucratic capacity” to implement
regulations. Without them, states run the risk of becoming susceptible to democratic
deficiencies.115 In the context of judicial independence, predictable and efficient justice is
seen as a means to upholding the rule of law. It is important for the judicial system to display
predictability and efficiency to the broader society, which will then see it as a viable means
for solving disputes, thus building trust in state institutions. The alternative often results in
the use of extrajudicial means.116 In this view, law and order are inherently linked to the
predictability and efficiency of the judicial system. Kleinfeld concludes that “a lack of either
law and order or equality can harm predictability and efficiency, while a lack of predictability
and efficiency can undermine law and order by forcing citizens to bypass courts and take
justice into their own hands”.117
Joireman assesses bureaucratic efficiency within the context of the civil law tradition. She
makes the important point that the
emphasis on the written argument in … civil law institutions, alongside the
bureaucratic demands that written motions, written records of interviews, and the
necessity of keeping all of these documents in order and safe before a case is brought
to trial, demands an efficient bureaucracy for the proper application of the law.118
This implies that the state and the judiciary have sufficient resources to carry out particular
administrative duties, while judicial personnel are also sufficiently trained in the
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administration of justice. This training and administrative capacity is especially salient in
civil law jurisdictions such as in Cambodia. Joireman claims that common law systems,
because of the emphasis on oral argument, are less reliant on an effective bureaucracy, at
least in regard to the proceedings of a case. It is well noted that many developing countries do
not have efficient bureaucracies and this has impacted the judicial process.119 In subsequent
chapters, this research will evaluate the historical evolution of Cambodia’s legal system in
conjunction with the significant political events that have shaped Cambodia’s bureaucracy,
and how this has affected the rule of law.

The Role of Courts in Authoritarian Regimes
It is now increasingly apparent that the neo-liberal assumptions projected in the 1990s
through the Washington Consensus—that liberal democracy, markets and the rule of law
would jointly develop in tandem—have failed to eventuate in many parts of the world.
Democratisation scholars have increasingly come to discredit the idea that a state will always
transition through pre-sequenced phases towards consolidated liberal democracy.120 It is now
necessary to recognise and accept that states may remain “stuck in a permanent form of
hybrid regime … neither fully democratic not fully authoritarian, neither moving backward
nor forward”.121 Research on authoritarian regimes and illiberal democracies has burgeoned
as a result. Moustafa and Ginsburg point out that with more than half of all states categorised
as some form of illiberal democracy, it is crucial to gain further insight into the role of the
judiciary and judicial politics in such regimes.122 There has been the long-standing
presumption that courts simply serve as pawns of the regime in authoritarian contexts. This
position is becoming discredited, however, as more research emerges on the expansion and
contraction of judicial power more generally across different political regimes.
Moustafa and Ginsburg identify five primary functions of courts in authoritarian contexts.
These are: courts being used for (1) establishing social control and side-lining political
opponents; (2) bolstering a regime’s claim to legal legitimacy; (3) strengthening
administrative compliance within state bureaucracy and solving coordination issues between
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competing factions within the regime; (4) facilitating trade and investment; and (5)
implementing controversial policies in order to establish distance between these and core
elements of the regime.123 These functions are explored further through the case of
Cambodia, where empirical evidence suggests that the courts routinely operate to marginalise
and oppress political opponents of the ruling Cambodian People’s Party (CPP).
There is an emerging body of scholarship which explores why in some instances authoritarian
regimes tolerate, or even at times bolster judicial independence. This relatively new field of
enquiry emerged in response to evidence that some regimes do not entirely reject the rule of
law outright, but instead seek to manage aspects of it in order to bolster and project their
domestic and international legitimacy. Authoritarian regimes often employ rule of law
rhetoric because to “project rule of law legitimacy [they] cannot wholly undo the institutional
furniture ordinarily associated with a functioning legal order”.124 We see this in the
Cambodia case, where the CPP maintains a firm rhetorical commitment to the constitutional
rule of law, despite the practical evidence which suggests otherwise. The regime’s claim to
respect the rule of law is integral to maintaining legitimacy with its citizens and international
donors.
In authoritarian contexts it is common to see the ruling parties’ attempting to manipulate the
legal landscape through changes that seek to undermine the procedural and substantive
grounds that may be used to challenge the lawfulness of state action. Balasubramaniam states
that strategies to do so may include “limiting procedural rights (e.g., constricting access to
justice or narrowing the requirements for legal standing) as well as removing formal sources
of law that affirm the salient moral interests of subjects (e.g., amending a bill of rights to
limit its scope)”.125 This is illustrated through the example of Singapore, which has used its
control of the legislature to amend ordinary rules, so as to curtail civil and political rights,
freedom of assembly, speech and freedom—despite Singapore having a written constitution
containing a bill of rights.126 Another strategy employed by authoritarian regimes is to seek
out ways to put pressure on individual judges to ensure their loyalty to the regime’s interests.
This is most commonly achieved by weakening judicial protections from removal,
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controlling judicial appointments and determining judges’ salaries.

Conclusion
From the review and discussion in this chapter, it is apparent that a ‘thin’, procedural
interpretation of the rule of law is more suitable for studying the application of the rule of law
in civil law-derived legal systems, such as in Cambodia. Indeed, Cambodia’s constitutional
arrangements and legal-institutional structure only allow for a thin, minimalist conception of
the rule of law. In the Cambodian context, achieving the substantive rule of law outcomes
favoured by international donors and scholars of democratisation would require a supporting
liberal democratic political culture that respects the separation of powers, and one that is
reflected in the behavioural norms of government officials and legal actors. These attributes
are absent in the Cambodian political setting, the reasons for which are explored in the
following chapters.
This chapter has demonstrated that in a civil law system, with the power of judges
circumscribed by its very nature, liberal democratic governance outcomes are more likely to
be a product of the political process and content of legislation, rather than the product of the
legal system or the judicial process. In developing countries, the chapter also finds that rule
of law weakness is exacerbated by a lack of resources and capacity in the bureaucratic
systems that are intended to support court administration and judicial independence, leaving
their processes and culture prone to political manipulation and corruption, which can take
various forms. The chapter concludes that in light of this, the elements of a thin, procedural
rule of law definition, as presented in the introduction to the dissertation, are more
appropriate than substantive ones in providing a conceptual framework to study the deficient
application of the rule of law in Cambodia in the post-UNTAC period (1993–present).
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Chapter 3. The Historical and Cultural Legacy: Cambodia’s
Political Regimes, Patron-Clientelism and the Rule of Law
Introduction
The purpose of this chapter is to provide the essential historical, political and cultural
background required for understanding the uneven development of Cambodia’s legal
institutions from the pre-French colonial era to the 1993 United Nations-sponsored election.
Before analysing the various political administrations of Cambodia’s more recent political
history in Chapter 4, the concept of patron-client relations is also introduced in this chapter
and contextualised within the broader socio-political culture of Cambodia. Patron-client
relations are the foundation for understanding some of the core values of Khmer society and
Cambodian political culture. The term neopatrimonialism is then introduced and applied to
describe Cambodia’s contemporary political arrangement, whereby traditional patrimonial
practices have been suffused with the more coercive and predatory aspects of the
contemporary Cambodian state apparatus.
This chapter proceeds by recounting the political and legal environment of Cambodia through
its various historical developments. The first section discusses the evolution of Cambodia’s
legal system under the country’s historical political arrangements. It canvasses the political
and legal environment of Cambodia during the early Angkor period, and that of French
colonial rule, Democratic Kampuchea (DK), the People’s Republic of Kampuchea (PRK), the
State of Cambodia (SOC), the United Nations Transitional Authority in Cambodia (UNTAC)
administration and the current environment under Cambodian People’s Party (CPP) rule. The
Cambodian legal system has developed as the result of influence and contribution from
various sources introduced during these different political regimes and administrations. It can
be said that Cambodia’s legal system has evolved from customary law to statutory law.1
Cambodia’s legal system is often described as ‘hybrid’. This implies that it is a combination
of traditional Khmer customs, a formal civil law system based originally on the French model
and minor elements of Anglo-American common law regarding contract. The French civil
1
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law system is an enduring legacy of Cambodia’s colonial chapter, and the more recent
influence of the common law in commercial areas is the product of foreign assistance relating
to Cambodia’s judicial reform efforts in the post-UNTAC era. However, as shown in Chapter
5, the sustained French, German and Japanese assistance in legislative development and
reform of the legal system over the last decade means that it may be more accurate to classify
Cambodia in 2018 as a civil law, rather than hybrid, system. There is no available evidence of
common law arrangements or practices in Cambodia’s formal legal structure or in its
procedures. This chapter surveys the significant social and political periods in Cambodia’s
turbulent history that have come to shape the evolution of Cambodia’s legal system,
particularly within the context of the rule of law and judicial reform efforts during the postUNTAC period.

Cambodia Historical Overview
Social and Cultural Life Pre-French Colonial Rule
Khmer culture and society have been significantly influenced by both the Indian religious
philosophy of Brahmanism and the belief system of Theravada Buddhism. Although
contemporary Cambodian society is largely structured around the practices of Theravada
Buddhist beliefs, the Hindu Brahmanic influence that reached Khmer society in the ninth
century left a significant impression on the social order, which remains present today.
Brahmanism described life in terms of a “pyramid-like system at the apex of which was the
god-king”.2 This caste-like system persists in current Khmer social behaviour, where it is
common cultural practice to show deference to one considered more senior or socially
higher-ranked. For example, a survey conducted in 2000 by the Center for Advanced Studies
found that 56 per cent of Cambodians held a paternalistic view of government, similar to that
of a father and child, while only 27 per cent expressed the belief that government officials
and other people were equal.3 Consistent with these findings, a number of respondents that
were interviewed for this study made the point that many ordinary Cambodians do not think
the law should be applied to all citizens.
2
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The introduction of Theravada Buddhism to Khmer society encouraged a new way of thought
in approaching social and cultural life. Following the conversion of King Jayavarman VII,4
Peang-Meth believes that a new “socialist” tradition was introduced to society, which saw the
provision of care for those less fortunate and the construction of roads and canals.5 The new
emphasis on equality and merit sought to achieve peace and tranquillity by encouraging
individuals to improve their futures through their own efforts and good work. The Buddhist
belief in karma, which is shared with Brahmanism, continues to greatly influence current
Khmer society. This notion supports the belief that one will be reincarnated on the basis of
one’s actions in their present life, and also that one’s present life is the direct result of actions
taken in previous lives. The belief in karma has encouraged Khmer society to adopt a
‘fatalistic’ attitude, similar to other Asian worldviews, whereby it is believed that a person’s
fate in this life is largely predestined and deserved, which accounts for the lack of control
many Khmer feel over their circumstances.6 The continued influence of both the Brahmanic
and Buddhist religious traditions on Khmer society is well captured by Peng-Meth:
Both religions have influenced the dichotomous Khmer to accept their roles and
duties under the Devarajas for personal security and protection in the social order, and
to accept fatalistically the good and evil outcomes of karma. The combined effect of
the religious influences has resulted in a society that values and respects authority,
power, and command, and one in which the superior/subordination relationships are
authoritarian and paternalistic.7
Prior to French involvement in Cambodia, customary rules dictated social and political
relations. With Cambodia being a largely rural, agricultural society, social relations,
particularly in the countryside, were governed almost exclusively through customary rules.8
In this context, rules were developed on a consensus basis, at the local level through
established traditional norms. Village chiefs played a prominent role in conflict resolution,
and disputes within and between villages were settled through “conciliation rather than law”.9
The Angkor period (c. 9th–15th century CE) can also be characterised by the “complex socio-
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political organisation observing divine kingship”.10 Despite its turbulent modern political
history recounted below, traditional Khmer notions of fatalism, paternalistic rule and
deference to those in authority continue to permeate in Cambodian society. They are clearly
evident in this study of the contemporary application of the rule of law in Cambodia’s civil
legal system, which was first introduced under French colonial rule.
French Colonial Rule (1863–1953)
On 11 August 1863, the French protectorate over Cambodia was established through a
“Treaty of Friendship, Trade and French Protection”.11 The protectorate gradually evolved
into a fully-fledged French colony. It is argued that the French preferred to rule through the
traditional Khmer system, however King Norodom (1860–1904) “proved to be a less than
reliable puppet” for Paris. This resulted in France asserting complete control over all
administrative, judicial and commercial matters in 1884,12 and marked the beginning of
Cambodia’s experience with a French-style formal legislative and judicial system. The
French legal model was “superimposed” on “the pre-existing Khmer conciliation system”.13
Under French colonial rule, all of Cambodia’s formal legislation originated from France, was
modelled after the civil law system, yet was somewhat customised to suit local conditions.
The French civil law system had a profound impact on law and legal education in Cambodia,
as well as on Cambodian lawyers, prosecutors, judges and bureaucrats leading up to 1975.14
Despite France formally exercising its protectorate over Cambodia in 1863, it was not until
1884 that the administration of justice was affected. In 1902, the Tribunal of First Degree
(Sala-Khet), based on an indigenous administration, and the Court of Appeal (Sala-Outor)
based in Phnom Penh were established. This was followed soon after with a Court of
Cassation in 1903. Indigenous laws were applied in these contexts, but as Hooker notes, “the
judicial officers were the various grades of mandarin, who, as in all Indo-China, were not
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especially trained in law”.15 In November 1911, King Sisowath (1904–1927) approved the
Code of Criminal Instruction and Judicial Organisation, Book I of the Civil Code and the
Penal Code. In the following year a series of courts were established. However, this new
system was largely considered unsuccessful due to the inexperience of judges with the new
system and the absence of comprehensive written laws which could be applied.16 Due to the
poor functioning of the legal system, control of the judicial organisation was delegated to a
French officer in December 1912.17 French Indochina was criticised in Paris as being a
“colony of functionaries”, serving more as a colony for government job creation, than a
“beacon for French grandeur”, or economic asset, in Southeast Asia.18 Critiques often
focused on the assignment of government positions in the French administration through
political patronage, a cultural practice with which Cambodia was well accustomed.
Under the French, Cambodia’s judiciary was not considered to operate independently. Tully
argues that recent examples of Cambodia’s legal practice reveal the real legacy of the
authoritarian colonial tradition in Cambodia, where the distinction between the government
and the judiciary was “blurred”.19 Tully describes the legacy of the legal system that France
left behind in Cambodia:
The French left a model of government that was authoritarian and repressive. If the
traditional legal system had been medieval, with venal judges, the French did not
replace it with an independent judiciary and respect for the rule of law. If the French
had tut-tutted at the “oriental despotism” of Khmer kings and mandarins, their own
methods were no antidote. The Rights of Man and the Citizen were not for export and
absolutism was only further entrenched.20
Rather than establishing liberal institutions in Cambodia, French colonialism reinforced
traditional and existing authoritarian structures. Representative and participatory democracy
also had no traditional roots in Cambodia, and historical accounts of French rule in Cambodia
suggest that the French failed to sow any democratic seeds for the future. Accounts of King
Norodom Sihanouk’s (1941–1955) first reign portray a King who served at the will of his
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French colonial masters.21 General accounts of French rule portray a colonial master that
never regarded itself as accountable to the Khmer people. Tully notes that this attitude was
responsible for the French doing very little to “replace the assumptions of Cambodian
administrators” with modern European ones.22
In the context of the judicial and legal system, it is widely held that the French made no
substantial attempt at reforming the existing legal culture. Moreover, in an account of French
colonial rule in Cambodia, Muller states that the French sought to protect their own nationals
from the “erratic indigenous judiciary”.23 He portrays a society where it was widely assumed
that “Oriental judiciaries were run at the whim of mandarins less interested in justice than in
kickbacks [and]… verdicts were, this viewpoint held, based on payments and caprice rather
than investigations and legal codes”.24 In colonial Cambodia, the judiciary, like the
government, drew authority from personal relationships with the king or his representatives.
Muller notes that these connections were established and reaffirmed through “kinship,
service, rituals and gifts”.25 During this period the government was not strictly defined and
different governmental organs were not in charge of distinct portfolios. This arrangement
supported a bureaucratic environment where state apparatuses could overlap and individuals
were not insulated from executive influence.
French concerns with the Cambodian judiciary primarily related to the absence of
independence and impartiality, and its slowness to render verdicts. In appeal cases, the bench
would often include officials who had made the previous ruling. Supporters of the
Cambodian judicial system argued that the existing system allowed for conflicts to be
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resolved through delay, whereby parties became tired of waiting and would often come to
resolutions outside the court.26
Cambodia’s traditional patronage system was a cultural practice that the French disliked in
the context of judicial matters. It was common to give gifts to judges and those in official
positions. This practice strengthened the relations of patronage between the office-holder and
their client. Muller notes that a Cambodian complainant who raised a dispute with their
mesrok (district official), or with more senior members of the social or administrative
hierarchy, would become entangled in more complex relations than a French citizen would
with a French judge.27 The French noted that Cambodian judges were not unaccustomed to
corruption and bribery, with rulings often determined through a price. In the context of the
courts a gift was given in the hope of securing a favourable outcome, but not all gifts were
direct exchanges of bribery. Given the above perceptions and concerns from Cambodia’s
colonial masters, the French condemned the existing judicial system for its “disorderliness,
inefficiency and corruption”.28
The existence of a legal system and a formal constitution which defined the functions and
power of institutions was introduced to Cambodia during the French colonial period.29 The
criminal and civil codes were thus French codes, based not on local traditional law, but on
laws and principles imported from France.30 Prior to the French protectorate, issues were
typically resolved through the traditional conciliation practice. While the French were highly
critical of the state of the Cambodian judiciary, they failed to nurture a rule of law culture in
the colony. Local Cambodians were marginalised from the legal process, reinforcing attitudes
that it was best to settle disputes outside of a formal legal context.31
The last French soldiers withdrew from Cambodia in 1954. This was after French
expeditionary forces were comprehensively defeated by Ho Chi Minh’s communist-led Viet
Minh in May 1954 at Dien Bien Phu in northwest Vietnam, bringing to an end the First

26

Ibid., 109.
Ibid., 108.
28
Ibid., 109.
29
Stephen P. Marks, ‘The New Cambodian Constitution: From Civil War to a Fragile Democracy’, Columbia
Human Rights Law Review 26, no. 1 (1994): 49.
30
Michael Vickery, ‘Criminal Law in the People’s Republic of Kampuchea’, Journal of Contemporary Asia 17,
no. 4 (1987): 508.
31
Sok and Sarin, The Legal System of Cambodia, 18.
27

62

Indochina War (1946–54). While France’s colonial legacy in Cambodia is often portrayed as
positive compared to what followed, namely because it granted Cambodia a protracted period
of peace and stability, French colonialism fell-short in breaking authoritarian traditions and
establishing a liberal political culture.32 Despite introducing a formal civil law system in
theory, the French withdrew from Cambodia without leaving behind an established and wellfunctioning legal structure in practice. Chandler notes that one of the major colonial flaws
from the French era was the judiciary. The French placed “no sophisticated legal system in
place, and almost no local lawyers and judges received adequate training”.33 Despite this, in
advance of the 1993 UNTAC elections, and in the absence of other codified laws acceptable
to the international community, elements of the 1920 French colonial civil code were adopted
and reintroduced.34

Cambodia’s Independence: Sihanouk (1953–1970) and Lon Nol (1970–1975)
By the early 1950s, the French army had suffered significant setbacks in the Indochina war
and French power within the region was waning. King Sihanouk intensified his campaign for
independence from the French, and in mid-1952 dissolved the National Assembly. Chandler
notes that some French officials in Cambodia supported Sihanouk’s ‘Crusade for
Independence’, provided that their own economic and military interests were maintained.35
Formal independence was granted by France on 9 November 1953 and King Sihanouk ruled
what then became the Kingdom of Cambodia. However, only two years later he abdicated to
become the Prime Minister, and his father Norodom Suramarit became the King (1955–
1960). The Sihanouk years are often remembered as Cambodia’s “Golden Age”.36 While
Sihanouk had been instrumental in achieving Cambodia’s independence from the French,
there was no real blossoming of democratic values or rule of law during his period of rule.
Cambodia still had no tradition or real experience with power-sharing or democratic
elections, and as Strangio argues, “Sihanouk’s modernized absolutism left little room for
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dissent”.37 The Sihanouk years were characterised by his intolerance for dissent. As Chandler
argues, “[t]here was no real tradition of pluralist politics in the country, and throughout the
Sihanouk era dissent was viewed as a mixture of treason and lèse majesté”.38 Much like the
French, Sihanouk espoused a very paternalistic style of rule and regarded most Cambodians
as “children”.39 Given this, Sihanouk rejected the possibility of a newly independent
Cambodia pursuing a pluralistic and representative government and instead steered the
country towards authoritarianism.
Sihanouk struggled to keep Cambodia neutral as neighbouring Vietnam descended into civil
war. Initially he accepted United States’ (US) aid and was also able to maintain good
relations with the communist bloc.40 However, in 1965 Sihanouk broke off ties with the US
and allowed North Vietnamese communist guerrillas to set up bases in Cambodia. Under this
new alliance North Vietnamese troops were stationed in Cambodian territory and received
arms and supplies from North Vietnam and China via the Cambodian port of Sihanoukville.41
From here the communist forces were able to launch attacks against the US-backed South
Vietnamese government. The US later responded by launching a secret bombing campaign in
Cambodia against the North Vietnamese forces in 1969. This provided the Khmer Rouge,
Sihanouk’s communist opponents, with the opportunity to expand, generating support from
rural peasant Cambodians who had been displaced by the bombing offensive.42
In 1966, General Lon Nol became the new Prime Minister of the Kingdom of Cambodia
(1953–1970). Chandler notes that like many fellow army officers, Lon Nol regretted
Sihanouk’s decision to sever relations with the US. There was also mounting concern relating
to the recent nationalisation of imports and exports, which resulted in profitable sectors of the
economy moving into the hands of inept government officials.43 In 1970 General Lon Nol,
with the support of the US government, launched a military coup against Sihanouk,
propelling Cambodia into full-scale civil war. With Sihanouk having sought exile in China,
Lon Nol’s Khmer Republic (1970–1975) sent soldiers to fight the North Vietnamese who
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occupied Cambodian territory. Vietnamese forces recruited and trained alongside the Khmer
Rouge insurgent army. With Vietnamese aid and support the Khmer Rouge defeated a large
number of Lon Nol’s forces and by 1973, 85 per cent of Cambodian territory was under the
control of the Khmer Rouge.
Khmer Rouge Period (1975–1979)
On 17 April 1975, the Khmer Rouge forces overthrew the US-backed Lon Nol regime only
13 days before the fall of Saigon on 30 April, and seized control of Phnom Penh. It is
reported that King Norodom Sihanouk, exiled in Beijing, praised the victory of the
communist forces.44 The Khmer Rouge reverted the country back to what would be referred
to as ‘Year Zero’, and propelled Cambodia into what would become the darkest chapter of its
history. On 5 January 1976, in a radio broadcast by the Minister for Information and
Propaganda, Hu Nim, Democratic Kampuchea’s Constitution was promulgated.45 The
Constitution stipulated that Democratic Kampuchea (DK) was comprised of “industrial
workers [and] peasants” and that the nature of economic production was collective.46 This
aligned with the state’s objective to achieve an extreme and rapid Maoist transformation of
society.
Senior DK leaders included Pol Pot (Communist Party Kampuchea (CPK) Secretary and DK
Prime Minister), Khieu Samphan (DK President from 11 April 1976–7 January 1979), Nuon
Chea (Deputy Secretary of the CPK and DK President of the People’s Representative
Assembly) and Ieng Sary (Deputy Prime Minister and Minister of Foreign Affairs).
Cambodia’s current Prime Minister Hun Sen was a former Khmer Rouge cadre before
defecting in 1977 and crossing the border to neighbouring Vietnam. The DK regime sought
to exercise extreme economic self-sufficiency and ran on starved human labour—with the
goal of a communist agrarian society that would rival the glory days of the Angkor empire.
The Khmer Rouge dismantled social and family norms and all private property rights were
abolished.47 There were no markets or currency, no practice or expression of religion or
culture, and Buddhist pagodas, usually the centrepiece of the community and Khmer culture,
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were destroyed or used for other purposes. People were forced into collective manual labour,
with only starvation rations for food, while schools and education were also abolished.
The Khmer Rouge destroyed all pre-existing government institutions and legal structures.
During the Khmer Rouge era, traditional social and political structures were dismantled,
including the customary conciliation structure. The Khmer Rouge did not replace any of the
pre-existing legal structures with systems of their own and the state existed with no written
laws or courts. The regime deliberately set out to eliminate all educated Cambodians. Judges
and lawyers were targeted, while legal experts who did manage to survive mostly fled to
neighbouring Vietnam. A large majority of legislators, prosecutors, judges, law professors
and legal personnel were killed, which severely compromised the state’s legal capacity for
decades to come.48 Historians estimate that the regime claimed between 1.5 to three million
lives out of a population of roughly eight million. This tragic period of Cambodia’s history is
still visible today with society scarred by the deaths, disabilities and enormous cultural loss
experienced under DK.

People’s Republic of Kampuchea (1979–1989)
In late 1978, Vietnamese forces invaded Cambodia to stem the Khmer Rouge’s repeated
border provocations and violations. When the Vietnamese arrived and established the
People’s Republic of Kampuchea (PRK) on 10 January 1979, there were as little as ten law
graduates, five of which were judges, remaining in the country.49 There were some efforts
made by the Vietnamese to rebuild the legal system, however these were hindered due to the
lack of legal experts who had survived the Khmer Rouge period. The country was suffering
from a complete legal vacuum. In addition to the depletion of legal personnel, little if any
legal records survived the Khmer Rouge period. Vickery argues that it was likely “that no set
of prewar law texts [were] available within the country”.50 Efforts at rebuilding the legal
system were hampered by the ongoing civil war and the lack of international support for the
Vietnamese regime.
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The PRK faced a monumental task in rebuilding Cambodia. The state lacked nearly all
economic, social and government institutions and the necessary personnel to establish and
administer new ones. As Vietnamese troops arrived, the Khmer Rouge and their main leaders
retreated to the Thai border area. Peace continued to evade the war-ravaged country during
Vietnam’s occupation, with a Khmer Rouge insurgency continuing with regular and intense
attacks against the PRK establishment. Meanwhile, the Cold War climate saw the
international community continue to recognise the Khmer Rouge as the legitimate
government of Cambodia and refused to support the Soviet-aligned Vietnamese in the
reconstruction of Cambodia’s social and political institutions.
The National Assembly adopted the new PRK Constitution on 25 June 1981. However,
Donovan notes that the nature of the law reinforced the state’s socialist agenda: “the few laws
the PRK enacted and courts that it created bore the imprint of Soviet concepts of socialist
legality”.51 Rebuilding the legal system was a monumental task for the government. It is
important to note that given the mass scale of social destruction caused by the Khmer Rouge,
there were immense and immediate humanitarian and security concerns to which the
Vietnamese had to respond. Understandably, the PRK regime “was slow to rebuild the legal
system generally and to restore legal education in particular”.52 In addition, given the
international isolation and political and economic embargo placed on the PRK, it was
surprising that a state apparatus and the introduction of some legal framework was
established to the degree that it was. Under the Vietnamese administration, the re-building of
the legal system obviously did not revert back to its French civil law roots. Instead it evolved
into another hybrid mixture of occupier-influenced rules and legal procedures and local
customs.53
Rule of Law in the PRK
With no functioning legal systems operating, the human rights situation following Khmer
Rouge rule was dire. During the PRK years, there were also widespread reports of torture and
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inhumane conditions in the country’s prisons.54 The political environment under the PRK was
characterised by violence and oppression; civil liberties and freedom of expression were
quelled by the state. In 1990, a group of intellectuals and senior officials led by the former
Minister of Transportation, Ung Phan, tried to establish an independent political group, the
Liberal Social Democratic Party. The group were arrested and detained until just before the
Paris Agreements were signed on 23 October 1991.55
The first courts under the PRK were established by decree in May 1980 and were styled as
People’s Revolutionary Courts. The PRK Constitution enacted in June 1981 formalised the
role of the judicial system. Unsurprisingly, both the constitution and the judicial model bore a
strong resemblance to their communist counterpart in neighbouring Vietnam.56 In a manner
consistent with the communist model, the judiciary functioned as an instrument to serve the
interests of the party-state. The courts served to uphold the policies of the government. With
no court of appeal operating, the executive branch had the authority to review verdicts and
sentences issued by the courts.
In 1982, the Law Concerning the Organization of Courts and Prosecutors was enacted. This
marked the slow formation of a legal structure in the country. Gradually courts were
established across each of the 19 provinces and two municipalities. The appointment of
judges was made through local party and government committees in consultation with the
Ministry of Justice. Judicial staff and civil servants were poorly paid, leaving them
susceptible to financial and political influence.57 Judges were not tenured and therefore were
highly vulnerable to removal if they did not adhere to the orders of the Party. The Ministry of
Justice as well as the local committees regularly interfered with courts and legal proceedings.
In accordance with its socialist modelling, the Ministry of Justice was responsible for
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“reviewing all judgement rendered by the courts of first instance for factual and legal
correctness, and for equity in sentencing”.58
Given the complete legal vacuum, the PRK government recruited anyone that was willing to
take up government positions. This included both intellectuals and soldiers of the pre-1975
regime. Former surviving high school teachers and literate Cambodians became the first
prosecutors and judges in the newly formed legal system.59 The former Faculty of Law and
Economics in Phnom Penh was reopened in 1982 to serve as a training centre for the
Ministry of Justice. It delivered short legal and political training courses to judicial officers
and public servants.60 Training instructors were Vietnamese legal experts and university
lecturers provided by the Vietnamese socialist government. The legal system was further
challenged because those who had survived the Democratic Kampuchea regime had no
knowledge of the socialist legal system. Kuong notes that those entering the new socialist
system had been educated and trained under the Monarchy or Republican system with
“insufficient knowledge of, if not a built-in antipathy to, socialist legal thoughts and
ideology”.61 Specialised legal training was only provided to judicial officers and some other
public servants, through two month, five month and two year courses.62 The PRK regime
regarded the legal system as an integral part of the ruling party-state, and therefore teaching
emphasised Marxist-Leninist doctrines over legal subjects.63
The PRK regime seemed conscious of the state’s legal deficiencies, but continued to
undermine what little rule of law was present in the country. The official line from the party
was that the courts could not be trusted—a sentiment which gave way to frequent political
interference in judicial proceedings.64 This is similar to the current situation under CPP rule.
Like in other communist states, the judiciary under the PRK was subservient to the party and
state. Trial proceedings and legal outcomes were not determined by law, but by powerful
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elites and the party.65 In 1986, a former Minister of Justice stated that “sentencing depend[ed]
on the influence of persons offering an opinion, not on the law”.66 Marks argues that like the
Soviet Union and other Communist party-states, the problem of human rights lay not in the
failure to recognise them in the constitution, but in the “complete disregard for the rule of law
and the ineffective limitation on arbitrary power of organs of the State and the Party,
including the secret police”.67
The PRK was established through the recruitment of former Khmer Issarak and DK cadres
that had fled to Vietnam to escape internal party purges in 1977 and 1978.68 Heder and
Ledgerwood argue that the socialist tenets espoused by the PRK administration failed to
consolidate. The “bureaucratic-socialist forms of the new regime were increasingly filled
with a neo-traditionalist social and political content in which personal and patron-client
relations counted for more than doctrinal purity”.69 Efforts by the PRK to consolidate control
over Cambodia were derailed by continuing Khmer Rouge insurgencies. Remnants of the DK
continued to be propped up by Chinese aid passing through Thailand and they were further
strengthened by US opposition to Vietnam’s political and military presence in Cambodia.
Patron-clientelism functioned during the PRK years of socialist legalism, alongside cultural
divisions between the Khmer and Vietnamese. Gottesman notes how the Vietnamese were
concerned with the patronage practices they encountered in Cambodia, including how some
political figures were better at using patronage networks than others. He notes an example
where Soviet-bloc aid dried up and the state was less able to fund local cadres, so they were
encouraged to collect “patriotic contributions”. Gottesman’s account of patron-clientelism in
the PRK years shows how the practices interfaced better with some state institutions, notably
the police and the military, than it did with other state apparatuses.70 By 1989, the Cold War
was ending and the Soviet Union was no longer willing and increasingly unable to materially
support its client states like Vietnam. The international community was becoming
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increasingly assertive in finding a solution to the Cambodia issue after decades of civil war
and proxy conflict in Indochina.

The State of Cambodia (SOC) (1989–1992)
In 1989, with a changing international and regional strategic environment, Vietnamese troops
withdrew from Cambodia and the government took a new name, the State of Cambodia
(SOC). In order to distance itself from its communist past and in anticipation of pluralist
electoral contestation, a new constitution was promulgated, emphasising some fundamental
freedoms and including references to the rule of law. However, much like in the French
colonial system, overlap between the executive and judicial branches of government persisted
with the judicial branch continuing to be subordinated to the party.71 A Supreme Court
Report to the National Assembly suggested, for example, that the fundamental problem of the
court was the institution’s lack of jurisdiction: “The People’s Supreme Court … is not
competent to resolve the suits itself, [it] has only examined them … so that they may be
turned over to the competent organs to be dealt with.72 The new SOC Constitution did not
increase judicial independence or provide for judicial review of legislation or executive
regulations.73 In the early 1990s it was reported that only 70 to 90 trained judges were
working in the country.74 Despite the increase in trained legal personnel, the state was still
suffering from limited resources and an overall disregard for the law and its relevant
institutions. The court system was highly dysfunctional and underutilised.
A further obstacle to the functioning of the justice system was related to the reluctance of the
security forces to relinquish power.75 Peace continued to evade the country with fighting
continuing between the Khmer Rouge, the royalist United Front for an Independent, Neutral,
Peaceful, and Cooperative Cambodia (FUNCINPEC) party, and the non-communist Khmer
People’s National Liberation Front (KPNLF), as all fought to oust the PRK and the successor
71

Kheang Un and Sokbunthoeun So, ‘Cambodia’s Judiciary: Heading for Political Judicialization’. In The
Judicialization of Politics in Asia, ed. Björn Dressel (London: Routledge, 2002), 186; and Stephen McCarthy
and Kheang Un, ‘The Rule of Law in Illiberal Contexts: Cambodia and Singapore as Exemplars’. In Politics
and Constitutions in Southeast Asia, eds. Marco Bünte and Björn Dressel (London: Routledge, 2017), 322.
72
Basil Fernando, Problems Facing the Cambodian Legal System (Hong Kong: Asian Human Rights
Commission, 1998), 60.
73
Trude Jacobsen and Martin Stuart-Fox, Power and Political Culture in Cambodia, Working Paper Series No.
200 (Asia Research Institute, National University of Singapore, 2013), 3.
74
Neilson, ‘They Killed all the Lawyers’, 4.
75
Jacobsen and Stuart-Fox, Power and Political Culture in Cambodia, 4.

71

SOC regime.76 The ongoing insecurity and insurgencies resulted in the country being
governed by public security laws, thus enhancing the power of the police and the military.
This supported an environment where security forces could leverage their position to acquire
political and social power and engage in illicit economic activities.77 Such an environment
bred rampant corruption and abusive security forces. With security forces exerting excessive
and arbitrary force and a dysfunctional justice system, arrest, detention and interrogation took
place without due process. Courts operated simply to rubber-stamp informal judicial
processes. Elites and the security forces operated above the rule of law, with the courts
lacking both the capacity and will to bring them to justice. Much of the same political and
civil oppression experienced under the PRK continued with the SOC until the 1991 Paris
Peace Agreements were signed, and the United Nations Transitional Authority Cambodia
(UNTAC) was deployed in 1992.

Paris Peace Agreements (PPA) (1991)
On 23 October 1991, the Paris Peace Agreements (PPA) were signed by the United Nations
Security Council and the warring Cambodian factions. This greatly anticipated settlement
brought an end to much of Cambodia’s endemic political violence. The objective of the
Agreement was to end decades of war and to transition Cambodia to peace and stability
through free and fair democratic elections. The Agreement reflected the dominant assumption
held during the immediate post-Cold War period, that ending political violence was secured
through constitutional democracy and the establishment of multi-party elections.78 The PPA
sought to guarantee a comprehensive settlement that would restore peace through a
constitution that enshrined “liberal democracy on the basis of pluralism”.79 In order to meet
the requirements of this ambitious mandate, Cambodia would be placed under the UN
protectorate referred to as UNTAC.
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United Nations Transitional Authority in Cambodia (UNTAC) (1992–1993)
It is important to note that UNTAC was not mandated to replace the state, but to assist it in
the rebuilding and administration of existing government structures. Cambodia’s sovereignty
rested with the Supreme National Council (SNC), a twelve-member group comprised of six
members from the then current SOC regime and two each from the three other major political
parties. The SNC was under the guidance of Prince Norodom Sihanouk, who acted as an
impartial president.80 The UNTAC mandate sought to transplant a liberal rule of law culture
into an environment which had scarce foundational elements for it to take root.81 Prior to the
UN’s ready-made democracy package, the country had never experienced a peaceful
transition of power. There was little understanding of what constituted tolerance of a political
opposition and this notion challenged the traditional “winner takes all” model that was
dominant in pre-French Cambodia (alongside traditional ideas about absolute power).82
Interest in Cambodia’s democratisation primarily emanated from abroad, as Cambodian
actors historically had avoided a representative system of government, which some go as far
to argue is alien to traditional Khmer culture and politics.83 Öjendal notes that at the core of
the democratisation mission was a more intrinsic goal—the establishment of a liberal order:
“in economic terms, the liberal order spells reconnection to the international economy in
concert with already introduced market-orientated reforms … in political terms [it] spells
democratisation and the establishment and maintenance of human rights”.84
UNTAC was instructed to work with the Cambodian parties in order to create an
environment conducive to undertaking free and fair democratic elections. The Paris Peace
Agreements defined UNTAC’s mandate, but not its structure. The structure of UNTAC was
subsequently divided into seven areas, as set out by the Office of the UN Secretary General:
(1) the Military Component; (2) the Civil Administration Component; (3) the Civilian Police
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Component; (4) the Human Rights Component; (5) the Electoral Component; (6) the
Repatriation Component; and (7) the Rehabilitation Component.85 Noticeably absent from
this structure was a judicial component. General Sanderson, commander-in-chief of
UNTAC’s military component, described the operation as “not about taking power from one
faction, giving it to another. It is about taking power from the people with guns and giving it
to the people without guns”.86 UNTAC’s mandate was not to establish new structures, but for
the Civil Administration Component to exercise “direct supervision or control” of
Cambodia’s “existing administrative structures”.87 In order to achieve an environment
conducive to UNTAC’s electoral vision for Cambodia, UNTAC’s troops were instructed to
oversee the “regrouping, cantonment, disarmament, and demobilization” of the warring
Cambodian factions.88
The removal of key institutions from the control of one faction was critical for the
establishment of a ‘neutral’ political environment. UNTAC regarded the neutralisation of the
armed forces, the police and the courts to be a top priority.89 With respect to the legal system,
UNTAC expressed that it was not their intention to create new judicial institutions and
replace existing bodies.90 It was argued that UNTAC’s awkward position was due to the
difficulty of justifying such a clause in the PPA and the even more complicated task of
implementing such changes. This proved problematic because the existing structures were
“antithetical to the structures and values of a liberal democratic regime”.91 The supervisory
approach undertaken proved to be inadequate, and as a result UNTAC’s democratic
objectives were undermined, thus hampering their credibility. UNTAC also experienced
hostility in trying to implement political change in Cambodia. As Roberts argues, UNTAC
faced a single party state control system which extended deeply into many aspects of
civil society; which had enjoyed tenure for over a decade in a political vacuum and
which, as a consequence was reluctant to cede any form of political authority to the
UN body, or to any form of political opposition.92
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The most significant obstacle faced by UNTAC in its implementation of the PPA was getting
the Khmer Rouge to disarm and demobilise. The Khmer Rouge refused to open up the zones
under their control, nor to disarm and demobilise, as outlined and agreed to under the PPA.
Justice Kirby reported to the United Nations Economic and Social Council that the Khmer
Rouge’s “attitude towards the peace process throughout the transitional period evolved from
initial goodwill to increasing reluctance, and from open resistance to violent boycott”.93
The UNTAC mandate sought to administer Cambodia’s political transition from authoritarian
rule through to the installation of democratic elections. Despite this liberal agenda, the rule of
law was not part of the actual UNTAC mandate. However, those behind the PPA “recognised
the rule of law as constitutive of the political and social order they desired to create in
Cambodia”.94 The PPA acknowledged that political violence and lawlessness were the
greatest threats to UNTAC’s “primary democratisation objectives”, which included
conducting free and fair elections and safeguarding civil and political rights from state
abuse.95 One of the most significant shortcomings of UNTAC was the lack of an explicit rule
of law mandate. Bull argues that this meant “[j]ustice was viewed not as a discrete
operational area, but through the prism of UNTAC’s three primary operational concerns: the
restoration of security, the holding of elections and economic reconstruction”.96
A number of social, economic, societal and political factors influenced UNTAC’s capacity to
discharge its responsibilities as outlined by the PPA.97 Besides the lack of institutional
capacity in Cambodia, rebuilding was severely compromised by an absence of functioning
infrastructure, such as sealed roads to deliver aid and the lack of engineers, lawyers, doctors
and skilled workers who could have assisted in the reconstruction of a functioning state.98
UNTAC undertook its mandate in a country still very much suffering from a painful and
violent history. The political environment was often hostile towards UNTAC, making the
process even more fraught with difficulty. Hughes argues that “international intentions and
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policies came to constitute a set of resources to be appropriated and manipulated by local
politicians”.99

UNTAC and the Legal Environment
During the decade of the PRK (1979–1989), the Vietnamese sought to rebuild society, yet
this was in line with socialist constitutional law and legal practices prevailing in neighbouring
Vietnam. While gradual reforms were made to the justice system, none significantly removed
the power afforded to the Party. A criminal law was introduced in 1980, for example, but was
used only to detain those who opposed the Vietnamese. Under the PRK, the state’s legal
system was characterised by arbitrary arrest; there were large numbers of political prisoners
held in pre-trial detention, and the military and police applied excessive force and often
engaged in summary executions.100 The signing of the PPA made it increasingly difficult for
the SOC to detain political opponents indefinitely. However, this did not stop the SOC from
adopting other visible means of oppression and violence. Jones and PoKempner note that the
SOC practiced:
legislative or administrative regulation of expression and association; maintenance of
political dossiers on citizens; restrictions on freedom of movement; threats against
former political prisoners to intimidate them into refraining from political activity;
and physical attacks on opponents by often unidentified assailants.101
Essentially UNTAC was charged with the difficult task of creating a political culture
conducive to embracing liberal multi-party elections. Until the establishment of a new
government, UNTAC was responsible for ensuring a “neutral political environment
conducive to free and fair elections”.102 It was given the authority to “remove officials,
revoke laws, control the civilian police, and override any administrative actions that work
against the objectives of the Paris Agreements”.103 In relation to the administration of justice,
UNTAC stated that it would be implemented at three levels; “first, in the development of
legal texts and standards; second, in strengthening the judiciary and third, in reforming the
police and prison systems”.104
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The executive continued to dominate the judiciary in the SOC. The formation of the April
1989 Constitution of the SOC went as far as to formalise this arrangement by not providing
for the separation of powers or for an independent judiciary. Little if any improvements were
made to the justice system. Judicial structures remained weak, highly politicised and
followed orders directly from the Ministry of Justice. The absence of a rule of law culture in
the SOC also extended to the police, who operated outside the jurisdiction of the courts and
followed orders from the Ministry of Interior and local war lords.105 It can therefore be said
that UNTAC inherited a massively dysfunctional legal system, which was a damaged hybrid
of traditional customary laws, a residue of French colonial civil law, and the more recent
Vietnamese legislation, primarily influenced by the socialist model.106

Legal Training under UNTAC
UNTAC oversaw the arrival of 16,000 military personnel and several thousand foreign
civilian workers. In order to implement the comprehensive political settlement as agreed
upon in the PPA, a new cohort of Cambodian law students would need to be trained. Before
the arrival of the UN, those few educated Cambodians who survived the Khmer Rouge and
who had taken up positions in the justice sector had received their legal training in
accordance with the PRK regime. Cambodia’s new political environment had no place for the
automatic state recruitment of public servants. The excitement around a potentially new
democratic culture sprouting in Cambodia meant that both civil servants and new graduates
would require legal training in accordance with the new Constitution and political system.
Non-governmental organisations promoting democracy and human rights mushroomed
almost overnight with the arrival of international humanitarian workers.107 The human rights
component of UNTAC provided some legal training for young Cambodians who could be
shaped into “human rights defenders and democracy activists”.108
1993 Election
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Despite UNTAC facing major challenges in carrying out two of the mission’s three main
aims—demobilisation and administrative supervision—elections went ahead in May 1993.
The atmosphere leading up to the elections was hostile. The three largest political parties—
the CPP, FUNCINPEC and the Buddhist Liberal Democratic Party (BLDP)—constructed
their political campaigns around fear of the Khmer Rouge, fear of a return to civil war and
fear of Vietnamese domination. Strangio described the CPP as “wag[ing] an aggressive
campaign of intimidation” during the lead up to the election.109 The CPP, as the successor to
the Kampuchean People’s Revolutionary Party from the era of the PRK (1979–1989) and
SOC (1989–1993) retained control of all state apparatuses and UNTAC was powerless to
stem the violence. UNTAC’s Human Rights Component could only document killings and
violent crimes, but had no authority or jurisdiction to arrest those responsible.110 The political
climate in Cambodia was not ripe for the inculcation of liberal democratic political values,
but UNTAC remained focused on the election component of their mandate and continued to
push ahead. The election was held over a week from 23–28 May 1993 and overall it was
considered to be peaceful. Given the ongoing insecurities, a surprising 89.5 per cent of
Cambodia’s 4.7 million registered voters cast their vote during this time.
The election resulted in a surprise win for the FUNCINPEC party over the CPP. The official
result was 45.5 per cent of the vote to FUNCINPEC, 38.2 per cent to the CPP, the BLDP 3.8
per cent, and the remainder to a raft of smaller anti-CPP parties. In the 120-seat Constituent
Assembly, FUNCINPEC won 58 seats, the CPP 51 and the BLDP 10.111 The UN praised the
election outcome and the CPP immediately complained of election irregularities.
In response to what Hun Sen believed was the UN rigging of the polls in favour of
FUNCINPEC, he announced that six of the provinces east of the Mekong River had seceded
and declared an ‘autonomous zone’. The secession, he argued, was supposedly launched by
CPP ‘dissidents’. In the ‘autonomous zone’ the CPP attacked UNTAC offices and party
branches and committed violence against opposition activists. While officially Hun Sen
claimed no direct involvement in the secession movement, he did offer to resolve the
situation and five days later the secessionists withdrew their claim.112 Observing Hun Sen’s
show of strength, Prince Ranariddh (head of FUNCINPEC) agreed to share political power
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with the CPP until a new constitution was drafted, with Sihanouk as head of state.113
Accordingly, the 1993 Constitution, which was promulgated three months later, stated that
the Royal Government of Cambodia was under the dual leadership of Ranariddh (first prime
minister) and Hun Sen (second prime minister).
1993 Constitution
Since the end of World War Two, Cambodia had experienced six constitutions. This included
the 1947 and 1956 Constitutions of the Sihanouk period; 1972 Constitution of the Lon Nol
government; 1976 Constitution of Democratic Kampuchea; and two Constitutions of the
People’s Republic of Kampuchea (later named the State of Cambodia) in 1981 and later
amended in 1989. The drafting of another constitution was seen as critical for structuring a
new government and determining a new political landscape for Cambodia. The PPA outlined
that UNTAC would carry out state functions until elections were conducted by the UN, a new
constitution had been approved, and a legislative body was established. The Paris Agreement
required that “the constitution will state that Cambodia will follow a system of liberal
democracy, on the basis of pluralism. It will provide for periodic and genuine elections”.114
On 24 September 1993 Prince Norodom Sihanouk ratified the new Constitution
1993 Constitution and the Judiciary
In the 1993 Constitution, the King is the guarantor of judicial independence.115 Article 128 of
the Constitution states that judicial power shall be an independent power. This implies that
the judiciary is entrusted with upholding impartiality and protecting the rights and freedoms
of citizens. In accordance with the Basic Principles on the Independence of the Judiciary as
endorsed by the UN, at its most fundamental interpretation this refers to the ability of judges
to exercise “complete impartiality, on the basis of facts presented to them, in accordance with
law, refusing any pressure, threat or intimidation, direct or indirect, from any of the parties to
a proceeding or any other person”.116 Furthermore, Article 130 guarantees the separation of
power: “Judicial power shall not be granted to the legislative or executive branches”. While
113
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these constitutional assertions sought to legally enshrine Cambodia’s new so-called liberal
democratic values, they “amounted at best to noble aspirations”.117
Prior to the drafting of the constitution, an official from UNTAC’s human rights component
stated that in order to achieve judicial independence it would require “abolish[ing] the
judiciary as it exists now, completely”.118 After discussing the issue with Cambodian judges
he went on to state that “the whole concept of independence of the judiciary was alien” to
them.119 At the time of the 1993 Constitution’s promulgation, the country still lacked the
necessary legal infrastructure, trained personnel and, perhaps more importantly, the necessary
political culture to uphold and enshrine the rule of law as provided in the text of the
Constitution.
In accordance with the model of constitutional monarchy, the 1993 Constitution enshrined
the safeguarding of judicial independence to the King. Under the previous 1989 Constitution
of the SOC the courts were organs of the state and no Supreme Council of the Magistracy
(SCM) existed.120 Similar to the 1947 Constitution, the 1993 Constitution outlined that a
SCM was to be headed by the King, awarding him the power and duty to recommend judicial
appointments, remove judges and prosecutors, and consider disciplinary manners in
accordance with the law.121 The establishment of the SCM sought to enshrine and guarantee
judicial independence. While the new Constitution prescribed the separation of powers and
judicial independence, this language seemed to be paying lip service to what Cambodia knew
the international community wanted to hear in the country’s new ‘multi-party liberal
democracy’. Cambodia’s new government was especially slow in creating the legal
institutions that were outlined in the Constitution (elaborated in Chapter 5). It would later
become apparent that the coalition government was not willing to allow judicial review or
interference in its political activities.122 The 1993 Constitution may have been a reflection of
the aspirations for the country held by Cambodia’s ruling elite or the best compromise
available at the time for elites with different ambitions and plans for ruling the country.123
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The 1993 Constitution appeared liberal and democratic in appearance, but the subsequent
ruling political regimes have failed to live up to the values embodied in the document. This
can be largely attributed to the country’s entrenched political culture, which derives from
Khmer traditions.

Patron-Clientelism and Neopatrimonialism
In order to understand Cambodia’s rule of law, it is important to discuss how patron-client
relations and neopatrimonial politics have impacted Khmer socio-political culture. In their
seminal work on political attitudes, Almond and Verba define political culture as a set of
“orientations … towards the political system and its various parts, and attitudes towards the
role of the self in the system”.124 Jacobsen and Stuart-Fox define political culture as “the set
of beliefs, values and orientations informing political behaviour that are broadly shared by
members of a defined group”. In the case of Cambodian political culture, this refers to the
majority Khmer Buddhist population.125
In Southeast Asian political culture, the principal pattern of exchange interaction is the
patron-client relationship.126 Throughout Southeast Asia, patron-client relations typically
determine “power, status, authority relations and the citizen’s role in society”, forming the
basis of social and political structure in these societies.127 This arrangement essentially
describes the exchange of rewards, which an individual provides for another in exchange for
like benefits. Neher states that patron-client bonds originate from personal relationships,
notably kinship groups or official ties within the bureaucracy.128 In the urban environment
these ties change to become more specialised and impersonal, as one party to the relationship
may come to fulfil multiple needs. Beyond the material value of patron-client relations, they
also encapsulate core social values stressed within the majority of Asian societies—
hierarchy, status, gratitude and personalism. According to Neher, at its core, the social
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arrangement is the “cement that holds the society together, the web that provides
communication throughout the society”, and ultimately enhances “group ties by providing
reciprocal obligations in all interactions”.129 The patron-client relationship is defined as:
a special case of dyadic (two-person) ties involving a largely instrumental friendship
in which an individual of higher socioeconomic status (patron) uses his own influence
and resources to provide protection or benefits, or both, for a person of lower status
(client) who, for his part, reciprocates by offering general support and assistance,
including personal services, to the patron.130
Patronage practises are not unique to Cambodia, but are embedded within the broader
Southeast Asian political tradition.131 Patron-client relations have always played a dominant
role in Cambodian social and political life. In Cambodia, the personal provision of services
remain central to seeking political legitimacy.132 Thion argues that throughout Cambodian
history they have formed “the backbone of the traditional political structure”.133 Chandler
describes patron-client relations as being face-to-face relations, which are negotiable,
responsive, and “a shifting network of subordination and control, chosen or imposed,
benevolent or otherwise”.134 These relations manifest in everyday Cambodian social and
political reality, as opposed to distant authorities, such as the King, which are experienced as
“remote and vague”.135 Under a patrimonial arrangement, “obedience is owed not to enacted
rules but to the person who occupies a position of authority by tradition or who has been
chosen for it by the traditional master”.136 Patron-client relations manifest in the following
ways according to Morgenbesser:
On the patron side, the support given can include blessing a wedding, clearing
bureaucratic hurdles, introducing business contacts, offering legal protection and so
on. On the client side, the services rendered can include administering repression,
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mobilising supporters, organising workers and providing labour, amongst many other
needs.137
Further examples of the benefits from patronage include securing a job, winning a court case,
getting a loan and being awarded government contracts.138 In return, clients are expected to
remain loyal through their political support and reciprocate the favour through financial
means.
A mode of domination lies at the core of Khmer politics and is evident throughout
Cambodia’s modern political history. Following the country’s independence from France in
1953, Cambodians saw King Norodom Sihanouk as the ‘father of independence’. Sihanouk’s
later decision to abdicate the throne and pursue his own political career reinforced the
population’s conviction that he had the insight and wisdom to assume political guidance of
the country.139 Sihanouk’s political movement, the Sangkum Reastr Niyum (Community of
the Common People) masqueraded as a political party, but in reality it functioned as a “royal
patronage network” that may have intended to “unify the nation”, but also marginalised all
political opposition and consolidated power in the hands of Sihanouk.140
Cambodia’s political regimes after the Khmer Rouge period were characterised by elite
factionalism and infighting, as political elites navigated to form competing support
networks.141 The PRK and its ruling Kampuchean People’s Revolutionary Party, while being
modelled on Marxist-Leninist institutions, could not prevent elites like Heng Samrin, Chea
Sim and Hun Sen from forming patronage networks within the party. Hun Sen, with the
support of the Vietnamese, was able to consolidate his power through his promotion to prime
minister in 1985. He was able to hold onto this position even as the Vietnamese withdrew and
the UN took charge of negotiations for Cambodia’s political settlement. The power-sharing
arrangement resulting from the 1993 election saw both FUNCINPEC and the CPP resort to
non-institutional means to garner additional supporters. Cock argues that Cambodia’s ruling
137
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elites have endured, despite political and economic transitions that may have been expected
to undermine their bases of power, because of the patrimonial features of the Cambodian
state and the patron-clientelism of Khmer society.142
Political science scholars writing on Cambodia’s recent political history have employed the
term ‘neopatrimonialism’ to describe the process of the traditional patrimonial authority
becoming retained by the modern state. This adaptation originated in post-colonial societies,
where institutions and processes were developed that differed from the Weberian nation-state
model.143 This was observed in sub-Saharan Africa, where Bratton and van de Walle noted
“hybrid political systems in which the customs and patterns of patrimonialism co-exist with,
and suffuse, rational legal institutions”.144 The patrimonial state arrangement contrasts with
the ideal of “predictable, rule-governed behaviour” conventionally associated with the “legalrational bureaucratic state”.145 Bratton and van de Valle define neopatrimonialism as a system
of rule where
the chief executive maintains authority through personal patronage, rather than
through ideology or law. As with classic patrimonialism, the right to rule is ascribed
to a person rather than an office. In contemporary neopatrimonialism, relationships of
loyalty and dependence pervade a formal politics and administrative system and
leaders occupy bureaucratic offices less to perform public service than to acquire
personal wealth and status. The distinction between private and public interests is
purposely blurred. The essence of neo- patrimonialism is the award by public officials
of personal favours, both within the state and in society. In return for material
rewards, clients mobilise political support and refer all decisions upwards as a mark
of deference to patrons.146
Neopatrimonialism describes this mix of two different forms of political authority. Under this
arrangement, the “exercise of power is erratic and unpredictable (as opposed to the calculable
exercise of power embedded in universal values), while public norms are formal and rational,
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but their social practice is personal and informal’.147 The dualism of this structure presents a
range of outcomes in developing countries.148 According to Morgenbesser, at one end are
“regulated neopatrimonial states characterised by an inclusive patrimonialism revolving
around distribution”, and at the other are “purely predatory neopatrimonial states that
correspond to an exclusionary sultanic type of patrimonialism”.149
The neopatrimonial arrangement involves the “channelling of state-controlled privileges to
particular groups who are either the decision makers themselves or those able to gain access
to them”.150 The patrimonial framework is useful for understanding how Cambodian elites
engineer “rent-generating economic opportunity” and “ensure [that] the state is unable to act
as an independent arbiter of rules and regulations”.151 Morgenbesser argues that electoral
democratisation has failed in Cambodia due to neopatrimonialism inhibiting the
transformative power of elections. This is supported by the argument that the distribution of
party-state patronage prevents the development of a resolute democratic culture, and political
elites and institutions associated with such democratic ideals.152 Un too, argues that
Cambodia is dominated by neopatrimonialism, which manifests itself though the “legally
based and transparent policies that the government rhetorically claims to promote, and the
more common realm of informal, un-codified and un-policed policies… [which serve] as the
basis on which power is built, perpetuated and legitimised”.153
Since the establishment of modern state institutions in Cambodia under the French (1863–
1953), the “patrimonial sphere has constantly penetrated the rational-legal sphere, twisting its
logic, functions and effects”.154 During the UNTAC era, unsuccessful attempts were made to
separate the state from society, in order to foster the development of rational-legal
institutions, and to transform the way Cambodian citizens understood authority and power.155
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In Cambodia power is centralised to the politicians and ministries that exercise control over
resources. This power is maintained to a large extent by rural support, which is sought and
often secured through the distribution of gifts and physical infrastructure. Un argues that as
the CPP’s internal and external legitimacy has increasingly been linked to democratic
procedures, Hun Sen and his party have sought to dominate the “state machinery to cultivate
patronage”.156 In a patrimonial state, the ruler’s power depends on the “capacity to win and
retain the loyalty of key sections of the political elite”.157
The CPP does not abandon electoral democracy, however, because it facilitates the patronclient exchange process. The CPP actively works to supress democratic deepening in
Cambodia because it threatens to eradicate the political system its authority rests upon:
neopatrimonialism.158 Actions of patronage are most evident during election time when
Cambodia’s national-level politicians distribute gifts to individual voters or communities. In
contemporary Cambodian politics, Hughes refers to this as the ‘politics of gifts’ — a practice
referring to the CPP’s mastering of the ability to both “co-opt customary ideas of power and
to transcend them through entangling them with modern forms of control”.159
The practice of ‘gift-giving’ in Cambodia can be understood as an act of beneficence.
Jacobsen and Stuart-Fox argue that in Cambodia patron-clientelism has not been forced upon
society, but is legitimated in how individual and social power is understood.160 They find that
“the Cambodian conception of power provides its own supporting ideology of legitimation
for Hun Sen and the CPP”, because “the outward evidence of baramey [charistmatic power],
bunn sak [rank] and mean [wealth] reinforces belief in the ruler’s possession of reserves of
bunn [merit]”.161 This belief has endured throughout Khmer socio-political culture, and has
been promoted through the practice of patron-client relations to produce the notion of
“meritorious benefactor (sapboroschun)” as the preferred leader.162 Cambodians commonly
consider the display of power, rank and wealth as evidence of one’s merit, which is in
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accordance with Khmer Buddhism, where through patrimonial practises such as giving to the
poor, one accumulates merit.163
As demonstrated in Chapters 6 and 7, traditional Khmer notions of respect for hierarchy and
status manifest in the judicial system in a number of ways. The evidence analysed suggests
that many Cambodians do not necessarily believe that the law should apply equally to all. It
also shows that much of the population view Hun Sen and other leaders’ interventions in
legal cases as supportive of the rule of law against a corrupt judiciary, rather than
undermining it. At the level of legal practice, Khmer cultural deference to those higher in
authority means that in some cases lawyers are dissuaded from appealing cases to higher
courts because of fears of appearing disrespectful to the municipal court judge giving the
original verdict with whom they must work with on a daily basis.

Conclusion
This chapter has reviewed the development of Cambodian politics and legal institutions prior
to French colonial rule, and then during the years of the French protectorate, the Sihanouk
era, the DK regime, and the PRK/SOC period, to provide the historical and institutional
context for the consolidation of the regime of Hun Sen’s CPP and the contemporary
application of the rule of law in Cambodia. It has shown that Cambodia’s colonial experience
failed to contribute to a robust legal system and the training of legal personnel. Rule of law
absences and judicial incapacity continued throughout the Sihanouk years. The rudimentary
modern French civil-legal system in existence in the early-1970s was destroyed during the
period of the Khmer Rouge.
Under the PRK, from 1979 a restored legal system reinforced the state’s socialist agenda and
the judiciary served as an instrument of the Party. Many of the conditions faced by judges
during the PRK/SOC period closely resemble the current experiences of judges and legal
practitioners today under the CPP regime. UNTAC was able to achieve some improvements
to trial processes, but significant judicial reforms were hampered by local political actors who
were unwilling to relinquish control over key political institutions. The chapter finds that
UNTAC’s focus on conducting elections at the expense of establishing more foundational
163
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political, governance and rule of law changes has come to deleteriously influence
Cambodia’s subsequent judicial landscape. In the international climate of the early 1990s,
disengagement from decades of conflict in Indochina, and post-Cold War imperatives for
democratisation, were the paramount concerns for UNTAC. However, with the benefit of
hindsight, we can observe that the constitutional arrangements of a parliamentary system and
a civil law judicial branch, superimposed over existing flawed institutional structures, were
ripe for predation for a Cambodian elite dominated by a political culture of patronclientelism. The following chapter continues with an assessment of Cambodia’s political
administrations and assessments of the rule of law from 1993-2017.
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Chapter 4. The Contemporary Political Context: Political
Developments in the Kingdom of Cambodia
Introduction
This purpose of this chapter is to analyse the gradual consolidation of power by the
Cambodian People’s Party (CPP) through its patronage politics from the 1993 election
through to the time of writing in early 2018, and the effects of this on the rule of law in
Cambodia. It proceeds by discussing contemporary political developments affecting the
application of the rule of law and the national judiciary. The chapter traces the CPP’s shift in
political tactics away from the use of physical violence towards the increasing use of the law
as a political weapon, particularly since the controversial 2013 election. It provides evidence
that the ruling party has increased its suppression of the political opposition, human rights
defenders, and activists, often under the guise of the ‘rule of law’. This culminated in 2017
with the Cambodian Supreme Court ruling to dissolve the only realistic electoral challenge to
Hun Sen’s rule, the Cambodian National Rescue Party (CNRP). This trajectory is important,
because it sets the political context for the analysis of the contemporary legal system in
Chapter 5. The evolution of the legal system in Cambodia, its operation, and deficiencies in
the application of the rule of law, are closely related to these political developments.

Politics and the Kingdom of Cambodia (1993–2014)
The United Nations Transitional Authority Cambodia (UNTAC) withdrew from the country
in 1993, having declared the elections a success. Strangio describes the post-election
coalition as “a political Frankenstein welded together from three factions that had been at war
for more than a decade”.1 Needless to say the political arrangement was highly capricious.2
Despite the presence of a coalition government, the previous State of Cambodia (SOC)
apparatus dominated nearly all state institutions. The CPP thus continued to control the army,
police, judiciary and state bureaucracy at both the local and national level.3 The elections had
done little, if anything, to dismantle the SOC apparatus. The CPP’s dominance was largely
the result of its leaders’ involvement in the decade of rule prior to the arrival of UNTAC. In
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comparison to the United Front for an Independent, Neutral, Peaceful, and Cooperative
Cambodia (FUNCINPEC), the CPP held considerably more resonance in rural Cambodia and
the CPP engaged in superior patronage politics to further consolidate its political support
network.
Despite constitutional provisions to safeguard human rights and judicial independence, the
post-election period was littered with corruption allegations and serious human rights abuses.
The political atmosphere was marred by political intimidation and the assassination of
political opponents. The judiciary remained weak and dysfunctional and the CPP-controlled
security forces continued to exercise intimidation, extortion, torture and murder.4
In 1996, Jeldres noted that the Ministry of Justice was headed by a CPP member who
continued to oversee the administration of justice and application of laws.5 This is despite the
1993 Constitution providing for the separation of legislative, executive and judicial powers.
Woods notes that judges did not always have copies of the law on certain issues and that the
average court case lasted less than an hour.6 In addition to the poor training judges received,
they were paid low wages and were subject to political interference from other government
branches. The civilian court system was rife with corruption. Victims were often pressured to
accept small cash payments in an outside settlement, and if the case did make it to court, the
verdict was often pre-determined by the judge before the case was heard. Legal statements
were often produced under coercive conditions, with reports of threats and beatings made by
investigating officials.7
Ongoing delays in the establishment of Cambodia’s Constitutional Council, which was
intended to provide judicial review, gave way for continued partisan influence. The
Constitution also mandated for the establishment of a Supreme Council of Magistracy
(SCM), which would be responsible for the appointment, dismissal and discipline of judges.
Yet, neither of these two bodies had been formed during the UNTAC period. The Kingdom
of Cambodia’s judiciary after the 1993 election continued to resemble the single party rule of
the People’s Republic of Kampuchea (PRK)/State of Cambodia (SOC) period and the CPP
4
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gave no indication of loosening its grip over the institution. Establishing the legal institutions
provided for in the Constitution was delayed as the CPP worked to further consolidate its
political position.

The 1997 Coup
In what Morgenbesser describes as “the onset of competitive authoritarianism”, Hun Sen
launched a coup against Ranariddh in July 1997. Following a period of intense violence and
attacks on FUNCINPEC officials, Ranariddh was ousted and sought exile in France. An
eventual peace deal was brokered by the Japanese government and Ranariddh received a
royal pardon by Sihanouk and was allowed to campaign in the July 1998 election. The
coalition government of the period 1993–1997 had been unsuccessful in separating the state
from the ruling party.8 During the period leading up to the 1998 election, the CPP enjoyed
near total control of the state security apparatuses, the courts and most print and media
outlets.
Political events during this time marked the gradual, but resolute consolidation of power by
the CPP. In the five months leading up to the 1998 election, the government established the
National Election Committee (NEC). The NEC was mandated to “organise, oversee and
monitor the registration of voters, parties and candidates, supervise the electoral campaign,
organise polling and counting, then verify the accuracy of the vote count”.9 While on the
surface such an institution looked like it could function impartially, as Heder observed, the
“national, provisional and communal Electoral Committees and Commissions are basically
creatures of [the CPP]. Like the police, and the courts, they have little choice but to operate
according to the dictates of Hun Sen”.10 It was no secret that the NEC was composed of
individuals loyal to the CPP, and the CPP-dominated National Assembly, and ignored any
complaints to this effect.11 As Sanderson and Maly argued, it “was never the intention of the
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CPP to permit the establishment of an independent and impartial election commission”. The
ruling party “sought from the start to control the entire apparatus”.12
The 1993 Constitution mandated the formation of the Constitutional Council to review laws
and mediate electoral disputes. However, it was not until one month before the 1998 election,
almost five years after the Constitution was promulgated, that the Constitutional Council was
established. Downie notes that six of the nine members of the Council were affiliated with
the CPP, and the King’s three nominees refused to take their role, citing that the Council was
not neutral and therefore unable to effectively conduct its constitutional role.13
By 1998 there were more practicing lawyers in the country, courts were becoming better
resourced, and delays in trials were shortening. However, as Plunkett argues, the courts were
still the weak arm of the state, with coercion and a lack of autonomy characterising the
judicial branch.14 Human Rights Watch reported that in 1998 the Ministry of Justice
suspended three Appeals Court judges after they overturned the conviction of former
FUNCINPEC military official Chau Sokhon. He had originally been convicted on drug
smuggling charges and sentenced to 15 years in prison, along with another three years on a
separate charge. In December 1997, the Appeals Court overturned one of his charges, citing
insufficient evidence. Some eight days later Chau Sokhon was leaving the country, escorted
by United Nations (UN) personnel, when he was arrested. In what would become
Cambodian-style due process, the then Justice Minister Chem Snguon suspended the three
Appeals Court judges who overturned the conviction on the grounds that they had made an
“abnormal” decision.15 As Chapter 7 of this dissertation demonstrates, direct executive
interference to ‘correct’ judicial decisions, such as in this case, has become prevalent in
Cambodia and is held by government officials to be upholding the rule of law. In 1998, the
Supreme Court was granted the function to review judicial decisions; however, this was
purely a technical matter and the judiciary continued to be subordinate to the Ministry of
Justice.
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Amidst ongoing controversy Cambodians went to the polls on 26 July 1998. Despite the CPP
having carried out forced voter registration drives in some areas, the party failed to secure the
two-thirds majority required to elect a prime minister.16 After another period of political
protest, Hun Sen became the sole Prime Minister of a new government and Ranariddh
accepted the post of National Assembly President.17 Similar to the pattern of events in the
1998 election, violence and intimidation characterised the lead up to, and aftermath, of the
2003 election, in which the CPP received 47.3 per cent of the vote (73 out of 123 seats in the
National Assembly). A stalemate followed the election as yet another coalition deal was
brokered. Cambodia actively worked towards securing membership in the Association of
Southeast Asian Nations (ASEAN), the World Trade Organisation (WTO), and other
international organisations during this period,18 and maintaining the appearance of a
functioning democracy was important for the government’s international legitimacy.
Cambodia’s economy had become more open and liberalised since 1989 but the state still
lacked the necessary legal and commercial frameworks to secure its bid for entry to the
WTO. These ambitions therefore put discussions for judicial reform at the forefront of the
political agenda.19 While control of the courts had become central to the maintenance of
political power, the international community and foreign donors pushed for judicial reform in
order to attract and protect foreign investments.20 The main concern regarding Cambodia’s
admission to the WTO was the slow pace of legal and judicial reforms, specifically on issues
including “breach of trust, lack of administrative chambers and appeals mechanisms,
enforcement of international commercial arbitration awards … and regular publication of full
judicial decisions”.21
In addition to satisfying the demands set by the international community and foreign donors
for a legal framework consistent with a market-oriented state, the CPP was coming under
increasing pressure from political opponents to reform the judicial system. On 3 March 2005,
16
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Hun Sen delivered a speech vowing to address judicial corruption and to hold court officials
accountable. He noted that “there are three legs on which the cooking pot rests: the
legislative, the executive and the judicial. One of these legs is broken. We will have to hang
the pot up and we will use the iron fist, Hun Sen’s iron fist, to do it”.22 The dominant political
position of the CPP in the elimination of opposing or dissenting voices is reflected in this
statement. The executive frequently exercised political interference in court proceedings in
the service of the ‘rule of law’, with some court officials public stating that they were
“working in fear”.23
Following Hun Sen’s ‘iron fist’ judicial reform initiative, a number of Phnom Penh municipal
court judges were sacked, suspended, relocated or reappointed. However, only a few months
later, eight judges and prosecutors were reappointed by the SCM and resumed their
positions.24 While the official reasons provided included that the government was responding
to problems within the judiciary and allegations of bribery and corruption, others saw this as
further evidence of the government gaining more control of the courts and diminishing the
independence of the judiciary.25
2008 Election
The 2008 election was generally considered to be the most peaceful since 1993. This was
despite widespread reports of names missing from the voter registration lists and CPP
commune officials being present around polling booths, creating an atmosphere of
intimidation.26 The CPP enjoyed a decisive election win, enabling it for the first time to form
a government without involving opposition parties in a coalition.27 The 2008 election marked
a significant consolidation of the CPP’s control over the state apparatus. According to
Hughes, the election victory reflected the convergence of the following factors: “the CPP’s
22
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expanding control over the administrative apparatus of governance; its successful
marginalization of the political opposition; [and] the economic boom over which it has
presided”.28
The political climate of Cambodia in 2009 allowed for the start of what would be a new
political strategy for the CPP—the use of law as a political weapon rather than overt violence
and intimidation. Following the 2008 CPP election victory, opposition politicians and
lawmakers from the Sam Rainsy Party (SRP) were “lured with cash bribes and posts in
government” in order to curb their criticism of the CPP, and to maintain the mirage of
pluralism in Cambodian politics.29 According to Strangio, those who refused to be
“harmonized” ended up facing the courts. Cambodian politics had shifted tactics—instead of
reverting to physical violence and assassinations, government critics were subjected to the
law. Unlike the politically-motivated killings that had been occurring since the 1990s—and
almost all of which could be traced to Cambodian elites—opponents to Hun Sen’s rule were
now accused of defamation or incitement, and compliant judges would ensure the charges
resulted in convictions in the courtroom.
One prominent case involved Mu Sochua, a well-respected woman in the SRP. In a 2009
speech delivered by Hun Sen, he made a demeaning reference to Sochua and she responded
by suing the Prime Minister for defamation.30 Hun Sen’s lawyers responded by suing Sochua,
for what they claimed was itself an act of defamation. Sochua’s original lawsuit against Hun
Sen was overturned and she was found guilty by the court and ordered to pay 8.5 million riels
in fines and 8 million riels in “compensation” to Hun Sen.31
The CPP continued to use the law as a political tool to curb opposition and political
dissidence in Cambodia. The CPP-controlled judiciary ensured a legal system that could both
silence and intimidate Hun Sen’s opposition. In October 2009, then opposition leader, Sam
Rainsy produced maps alleging that Cambodia had lost land to neighbouring Vietnam in
various border agreements signed under Hun Sen’s administration.32 In accordance with the
28
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CPP’s new political tactics, charges quickly followed and Rainsy was sentenced to 12 years
in prison. Hun Sen’s regime in 2010, according to Heder, had become “more militarized …
less democratic, and more characterised by ‘lawfare’”.33 The regime continued to shift away
from targeted violence against political opponents and came to rely more on the new
Criminal Code, introduced in 2010 which effectively outlawed criticism of Cambodia’s
judiciary.34
Since then, Cambodia’s courts have routinely been used to quash dissent. The law has been
used to arrest activists and human rights defenders.35 Opposition politicians have also had
defamation lawsuits issued against them and the Cambodian government has continued to use
legal proceedings against civil society actors and organisations. Instances of Cambodia’s
poor being marginalised from accessing fair and just legal proceedings have been most
evident since 2001 when the state accelerated its land reform agenda. The 2001 Land Law,
for example, in principle sought to ensure greater tenure of property rights for ordinary
Cambodians. Trzcinski and Upham argue that the new law made no attempt to re-establish
pre-1975 property rights, but it did allow people in lawful possession of land in 2001 to apply
for ownership.36 It is also interesting to note that while the law was formally drafted by the
Ministry of Land Management, Urban Planning and Construction, earlier drafts were the
product of the World Bank. Indeed, the 2001 Land Law was based on “foreign models and
designed by foreign experts with reference to global best practices, but with virtually no
knowledge of Cambodian society”.37 The new provisions were aimed at securing and
enforcing the transparent property rights considered necessary for Cambodia’s integration
into the global economy and to attract foreign investment. However, they in fact supported
legal disruptions and large-scale land grabs by elites and tycoons entangled in the CPP’s web
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of patronage through both physical violence and legal repression.38 This is another example
of how international legal ‘best practice’ will not function as intended or deliver the
outcomes anticipated when applied in a neopatrimonial political setting.
The arrival of the new legislation saw allegations surface of political elites, military
personnel and police officials stealing large sections of fertile land and selling it or forcing
people off state land.39 This is despite the inhabitants claiming ownership by virtue of length
of occupation (as per traditional Khmer custom in the Kingdom).40 The courts continued to
play a key role in protecting the economic interests of Cambodia’s rich and powerful. The
poor continued to be regularly detained and charged over land disputes, even when their land
ownership status had yet to be legally determined. Human rights activists claim that
Cambodia’s national courts exercise regular patterns of intimidation over land and natural
resource disputes, with legal rulings typically made in favour of the government and denying
those most vulnerable rights of appeal.41 Judges offer little hope in such circumstances
because more often than not they are appointed along party lines and political affiliation often
determines the outcome. Trzcinski and Upham cite an interview with a country director of an
international Non-Governmental Organisation (NGO), who stated that “legal representation
for the poor doesn’t really matter because it is all about whether you can pay the judge off. It
might be useful to have a lawyer to make noise and publicize your case outside of the
courtroom but it has little effect on the outcome”.42
The 2013 Election—A Return to the Past?
The 2013 National Election marked a different dynamic in Cambodian politics, although the
CPP continued to demonstrate its dominance in rural Cambodia. Opposition leader Sam
Rainsy had received a royal pardon, effectively allowing him to return to Cambodia to
38
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campaign for the Cambodia National Rescue Party (CNRP). Rainsy returned to the country
nine days before the election, to a crowd of more than 100,000 people. The mood
surrounding the 2013 election was one of excitement and anticipation for change.
Cambodians went to the polls demanding change and the final election results reflected this.
The election saw the CPP win the ballot, albeit by a very narrow margin.43 The ruling CPP
won 68 seats, down from its previous 90, and the CNRP 55 seats.
The CNRP contested the election result, claiming wide-scale electoral fraud. Opposition
supporters took to the streets of Phnom Penh to dispute Hun Sen’s re-election and what
would be his twenty-eighth year in power. The months following the election were dominated
by protests as the CNRP and their supporters contested the election results. Garment workers,
who had been promised a pay rise under a possible CNRP government, took to the streets,
along with alleged victims of land grabbing and other communities protesting human rights
abuses, to voice their discontent at the re-election of the CPP. Protestors were met with the
most violent suppression seen in the country since 2003.44 The CNRP continued to reject the
official election results and demanded that an independent investigation be established by the
UN and international community into the alleged election fraud. Despite a Constitutional
Council ruling that all claims of irregularities had been examined and no further investigation
was required, the CNRP engaged in a one-year parliamentary boycott from July 2013 to July
2014, when a deal between the two parties was reached on electoral reform. Since the 2013
election there has been mounting discontent with Cambodia’s current political arrangement.
According to Hughes, the 2013 election marked an important change in Cambodia’s political
landscape as it revealed crack’s in the CPP’s ability to dominate the electoral scene.45 Hun
Sen responded to his near electoral defeat with a series of reforms aimed at winning back the
CPP’s traditional support base.46
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Recent Political Developments, 2015–Present
In January 2015, Hun Sen had been the Prime Minister of Cambodia for 30 years. In
November of that year, the Phnom Penh municipal court issued an arrest warrant for
opposition leader Sam Rainsy over a defamation case brought against him in 2008 by the
Foreign Minister, Hor Namhong.47 Despite Rainsy receiving a 2011 conviction in absentia,
and a subsequent Royal Pardon at the request of Hun Sen, the defamation case was likely
resurrected for political reasons.48 The arrest warrant came through less than 24 hours after
Hun Sen warned that Rainsy and his deputy Kem Sokha, would face legal action for
“defamation” over comments made by Rainsy in Japan, where he requested assistance from
the international community to ensure free elections in Cambodia because the CPP evaded
the “democratic process”.49
Despite remaining outside Cambodia to avoid arrest, Rainsy was stripped of his lawmaker
status and immunity by the National Assembly on 16 November 2015, while the CNRP was
boycotting the session. According to Article 80 of the Cambodian Constitution, “members of
the National Assembly shall enjoy parliamentary immunity”.50 Legislators are therefore
protected from prosecution, detention and arrest for “opinions expressed in the exercise of
his/her duties”.51 Parliamentary immunity may be removed only with the approval of a twothirds majority vote of all members of the National Assembly. Legal cases continued to
mount against Rainsy. In December 2016, Rainsy was convicted and sentenced again in
absentia to a five-year prison term, along with his two assistants, over Facebook posts
relating to the Hong Sok Hour case. This case relates to CNRP Senator, Hong Sok Hour, who
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cited a fake border treaty between Cambodia and Vietnam in a video criticising the CPP
government. The video was posted to Rainsy’s Facebook page in August 2015. 52
In another controversial development, Kem Ley, a popular and outspoken political
commentator, was gunned down on 10 July 2016 in broad daylight at a local gas station just
days following his commentary on a Global Witness report, which outlines how Cambodia’s
ruling elite controls the country’s economy through extensive patronage networks and
corruption.53 Hours following the murder, the offender, Oeuth Ang, was arrested and paraded
in front of local media. Using the alias ‘Chuop Samlap’ (which translates to ‘Meet Kill’), the
man confessed to the murder, claiming an unpaid US$3,000 debt owed to him by Kem Ley.
This was disputed by the wives of both Kem Ley and Oeuth Ang. The execution-style murder
closely resembled earlier political assassinations previously seen in the country. Thousands
of Cambodians assembled at the murder scene to express their grief and anger, but also
because they did not trust the local police at the crime scene.54 Many commentators stated
that Kem Ley’s murder was intended to instil fear into the population and to send a message
not to challenge the government. In the days that followed, tens of thousands of mourners
paid their respects to the slain commentator. His funeral procession was the largest since the
royal cavalcade for the late King Norodom Sihanouk in 2013.
Cambodia has a well-documented history of state involvement in violent attacks and killings
of political opposition members and human rights activists. Kem Ley’s murder occurred
during a period of increased attacks on civil society actors and members of the opposition.
Human rights organisations heavily criticised the trial.55 Oeuth Ang was sentenced to life in
prison in March 2017 for the murder. The trial was conducted over the course of a single
morning and, despite Oeuth Ang’s sentence, the case remained open with the potential to
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investigate a further two suspects.56 Rainsy referred to Kem Ley’s murder as an act of “state
sponsored terrorism”. In response, he was subject to another defamation charge and a further
20-month prison sentence.57 However, Rainsy’s comment linking the government to the
popular commentator’s assassination echoed what many Cambodians already deeply
believed.58 As in the cases of the slain environmental activist, Chut Wutty, and Free Trade
Union leader, Chea Vichea, the view was widespread that Cambodia’s legal system and the
administration of justice had failed to hold the true perpetrators of crime to account, thus
allowing social and political elites to operate in a culture of impunity.
Chea Vichea was gunned down in January 2004 while reading a newspaper outside Phnom
Penh’s Wat Lanka pagoda. After mounting criticism over the police investigation, two men
were arrested and charged with his murder.59 It was widely claimed that the two men were
used as scapegoats. The investigating judge, Hing Thirith, dismissed the case citing a lack of
evidence and the weak credibility of the police investigation.60 This ruling contravened the
alleged instructions from a senior government official to forward the case to trial.61 Only days
after this decision, Hing Thirith was removed from his position at the Phnom Penh Municipal
Court and relocated to Stung Treng, a remote provincial court in the country’s northeast. He
was removed by the SCM, the body tasked in the 1993 Constitution with ensuring judicial
integrity and independence.62 The case went to trial and the two men were sentenced to 20
years in prison. Even though there were multiple witnesses and alibi’s supporting the men,
the Court of Appeals upheld the original guilty verdict in 2007.63 The case was furthered
appealed to the Supreme Court. After considering the matter, the Supreme Court returned the
case to the Court of Appeals for a retrial, resulting in both men being released in January
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2009 on bail pending a new trial.64 The retrial did not take place until November 2012 and
the men were re-convicted on 27 December 2012. According to Human Rights Watch:
the court appeared to give no substantive consideration to evidence of culpability of
government officials in the murder [and] instead appeared to credit the coerced
‘confession’ of Born Samnang on which the original judgement was in part based on,
and which Born Samnang had consistently repudiated in open testimony.65
In 2013, after years of ongoing court proceedings and further appeals, the two men were
released when the Supreme Court dropped all charges. To date there has been no further
investigation into the murder of Chea Vichea and those responsible allegedly remain at
large.66 This case is one of many in Cambodia which illustrates how Cambodia’s elite operate
with impunity and the administration of justice is deeply flawed at multiple levels. The
murder of Chea Vichea was frequently cited by the interview respondents for this study as an
example of how the courts protect Cambodia’s economic and political elites from legal
accountability, but also a further example of how the law is not applied equally.
With Rainsy remaining in France to avoid prison, the CPP focused its efforts on the CNRP’s
acting head, Kem Sokha. In late February 2016, Sokha was involved in an extramarital affair
scandal which was widely believed to be politically-motivated. Alleged audio recordings of
Sokha and a female hairdresser, who was purported to be his mistress, were leaked on
Facebook.67 The scandal escalated further with the Anti-Corruption Unit (ACU) deciding it
had jurisdiction over corruption allegations against Sokha for promises made to the woman in
the audio recordings; he also faced a charge of soliciting prostitution in relation to the alleged
affair.68 In May, the Phnom Penh Municipal Court also summoned Sokha over a defamation
complaint brought against him by the political activist Thy Sovantha.69 Sovantha claimed that
she was defamed by Sokha in the audio recordings. Despite receiving multiple summons,
Sokha refused to appear in court citing his parliamentary immunity.70 In order to avoid public
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arrest, Sokha remained in self-imposed house arrest in the CNRP headquarters from 26 May
2016.
On 9 September 2016, Phnom Penh Municipal Court Judge, Keo Mony, sentenced Sokha to
five months in prison and an 800,000 riel ($US2,000) fine for failing to appear.71 Sokha had
continued to ignore court summons because of the court’s refusal to recognise his
parliamentary immunity and he remained at the CNRP headquarters to avoid arrest.72 In a
related development, the Cambodian government officially exiled Rainsy from the country
on 18 October 2016, claiming that his return would incite violence and a breakdown in public
order.73 Orders were given by the chief of the Interior Ministry’s immigration department to
block any attempts made by Rainsy to enter Cambodia by land, sea or air.74 On 2 December
2016, following a request made by Sokha to Hun Sen, King Norodom Sihamoni pardoned
Sokha in what many called an act of political compromise.75
The government’s attack on the opposition continued with legal action undertaken against
four senior officers from the legal rights group Adhoc, and a former employee who now
worked at the National Election Committee. The ‘Adhoc 5’ as they were referred to, were
imprisoned in pre-trial detention and faced the charge of bribery of a witness, with the ACU
and the court claiming that they had convinced Sokha’s alleged mistress of lying to
authorities about the affair.76 The Adhoc 5 spent 427 days in pre-trial detention before being
released on bail on 29 June 2017.77 All claimed that they were providing the woman at the
centre of the affair allegations, ‘Srey Mom’, with legal counsel. To date the case has not gone
to trial.
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Further to these events, the 1997 Law on Political Parties underwent two rounds of
amendments in 2017 to include new provisions targeted against the CNRP.78 In January
2017, Hun Sen requested a change to the law to prohibit people with criminal convictions
from holding senior positions in political parties, while also imposing penalties for receiving
foreign funding.79 This law was directed at specific CNRP members, a number of whom had
criminal convictions that Cambodians and international observers widely believed to be
politically-driven.80 Rainsy announced his resignation as the CNRP leader on 11 February
following proposed legal changes by the government to dissolve the party entirely ahead of
the 2018 election.81 The CNRP’s long-standing head, Kem Sokha, was officially appointed as
the new party leader in March 2017. Cambodian commune elections took place in June 2017.
The CPP maintained their majority in the National Assembly by securing around 71 per cent
of the communes. However, the total communes won by the CPP in 2017 was down from
their landslide victory of 97 per cent in 2012.82
The CPP pursued another unilateral change to the Law on Political Parties in July 2017. The
second amendment to the law effectively banned parties from “using the voice, image,
written documents or activities of a convicted criminal … for the interests of the party” and
from “accepting or conspiring with a convicted criminal to do activities in the interests of the
party”.83 These changes again targeted the CNRP, who have images of Sam Rainsy and Kem
Sokha on thousands of party billboards across the country.84 A Senate press statement
claimed that the changes aligned with a “free multiparty democracy” and would “strengthen
the rule of law”.85
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On 2 September 2017, opposition leader Kem Sokha was arrested and charged with treason.86
It was reported that hundreds of armed police raided the leader’s home in the early hours of
the morning without an arrest warrant. Sokha, along with eight of his personal bodyguards,
were taken to Tra Peang Plong prison in Tbong Khmum province, near Cambodia’s border
with Vietnam. A Government statement said that “Kem Sokha was arrested by the judicial
police based on the in flagrante delicto crime under the Cambodian Code of Criminal
Procedures”.87 It further stated that the “forgoing secret conspiracy is treason as stipulated in
and punishable under article 443 of the Penal Code of Cambodia (Conspiracy with foreign
power) under Chapter 2 of Breach of State Security and an act against the nation”.88 Sokha’s
arrest followed a clear pattern of silencing voices that were critical of Hun Sen and his
government ahead of the 2018 national election.
At the same time, the government continued to suppress the country’s media outlets. On 4
September 2017, The Cambodia Daily, an independent newspaper was forced to shut down
after almost 24 years with a disputed US$6.3 million tax bill imposed by the government.
The newspaper maintained that the tax dispute was politically-motivated as it followed Hun
Sen referring to the publishers as “thieves” who should pay the tax bill or “pack up and go”.89
The Cambodian government had long been critical of the newspaper which was highly
regarded and frequently published stories exposing state corruption and human rights abuses.
The government has also closed radio stations; with the US-funded Radio Free Asia
suspending its operations amid increasing suppression of media outlets in 2017. In addition,
more than a dozen independent Khmer language radio stations broadcasting throughout the
country had their licenses suspended without notice.90 For a large majority of Cambodians
who live in remote parts of the country, public radio is still the main source for people to
access independent information, because nearly all of Cambodia’s television stations are
affiliated with the CPP.
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The government also shut down the long-operating United States (US)-based NGO, the
National Democratic Institute (NDI), claiming it had breached Cambodia’s Law on
Associations and Non-Governmental Organisations (LANGO)91 by operating without a valid
Memorandum of Understanding (MoU). In August, the Ministry of Foreign Affairs ordered
NDI to halt its operations in the country and its staff to leave for not fulfilling tax and
registration obligations. The Ministry’s statement on the closure of the NGO also cited that
the action was in the interests of strengthening the “rule of law” and Cambodia’s “national
sovereignty”.92 Critics argued that these closures are all part of the trend demonstrated in this
chapter of the CPP using the law and other means to increase the suppression of opposition
voices and human rights defenders, thus demonstrating severe deficiencies in due process and
procedural justice in the application of the rule of law.
This trend culminated in October 2017, when Cambodian government lawyers filed a lawsuit
seeking to dissolve the main opposition party, the CNRP. Efforts to disband the CNRP
intensified following the arrest of Sokha on treason charges. Khieu Sopheak, the Interior
Ministry’s spokesperson, said that the government had evidence of the CNRP conspiring with
foreigners to “topple the government through a colour revolution”.93 Efforts to dissolve the
CNRP had also been supported by other political parties with requests made to the Ministry
of Interior by both the Cambodian Youth Party and FUNCINPEC.94 Further legal
arrangements to dissolve the CNRP passed the National Assembly (with amendments to the
Law on Elections of Members and the National Assembly). These amendments provided for
the CNRP’s now unoccupied National Assembly seats to be filled by CPP members and
those of other parties, giving the ruling party effective control of the National Assembly
through to the 2018 national election.95
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Cambodia’s Supreme Court ruled to dissolve the CNRP on 16 November 2017. The
presiding Judge and senior CPP official, Dith Munty, released the following statement: “The
Supreme Court decided to recognise the Interior Ministry’s lawsuit and decided to dissolve
the CNRP and ban their 118 senior [officials] from joining politics for five years starting
from the day of the verdict”.96 Following the ruling, Prime Minister Hun Sen delivered a
televised statement in support of the dissolution stating that it was based on the principle of
the “rule of law”, and that Cambodia was enforcing its “own law”.97 In response to these
developments, both the European Union and the United States withdrew their funding from
the NEC in response to the Supreme Court’s decision ahead of the anticipated 2018 election.
China, however, agreed to provide the NEC with vehicles, technical equipment and other
necessary supplies to conduct the election.98

Conclusion
This chapter has shown how the CPP has gradually consolidated its power since the 1993
UNTAC election through patronage politics, and the use of legislation and the judiciary
against its opponents. The chapter has demonstrated that despite the country regularly
conducting multi-party elections, the political landscape has slipped further away from the
ideal of liberal democracy provided for in the 1993 Constitution to electoral authoritarianism.
The pattern of events in this chapter shows that the CPP has adopted the rhetoric of the ‘rule
of law’ and judicial reform in attempts to convince the public that efforts were being made to
combat judicial corruption, but efforts to clean up the court system remained superficial at
best. Political tension peaked between the CPP and the only real electoral challenge, the
CNRP, during this period. The CPP deployed the law and the courts to bring numerous
defamation cases against Rainsy, along with other legal charges aimed at CNRP members in
a bid to erode the party’s capacity and legitimacy. The CPP increased its campaign of
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suppression against the opposition and were able to pass unilateral changes to the country’s
election laws. These laws provided the necessary legal provisions to marginalise the
opposition in the future. Since 2009, the courts have also played a crucial role in protecting
the economic interests of CPP-aligned tycoons and political elites in Cambodia. The ruling
party’s grip over the legislative and judicial branches of government culminated in 2017
when the country’s Supreme Court ruled to dissolve the CNRP. This chapter has
demonstrated that the CPP frequently adopt ‘rule of law’ language to justify the suppression
of opposing voices in the name of public order. The many examples cited in this chapter
support the proposition that the Cambodian government regard the law as a tool to regulate
political and societal relations; which is consistent with the ‘Hobbesian’ state theorised in the
dissertation introduction, and is also a fundamental tenet of civil legal philosophy, as
discussed in Chapter 2.
The following chapter provides a comprehensive account of Cambodia’s constitutional
structure, its contemporary political and legal institutions, and legislative developments and
judicial reform initiatives since 1993. This is important, as extant studies of the rule of law in
Cambodia tend to compare the country’s performance with international norms, and are
rarely sensitive to what is allowed for in practice by Cambodia’s constitutional provisions
and its under-developed civil law institutions. While in theory, Cambodia shares basic
constitutional arrangements with liberal democratic states such as Germany and Japan, there
are direct tensions between its constitutional framework and how its legal institutions operate
in the local political context analysed in this chapter.
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Chapter 5. The Contemporary Legal Context: Legal System and
Judicial Reform Efforts
Introduction
The purpose of this chapter is to identify and explain the relevant political and legal
institutions of governance in Cambodia. This is crucial for explaining the deficient
application of the rule of law in Cambodia. It does this by exploring the legal and institutional
landscape of Cambodia, both in theory and as it operates in reality. The chapter shows that
Cambodia’s legal-institutional arrangements are clearly in accordance with a civil law
tradition. As discussed in Chapter 2, a civil law system has notable differences to the AngloAmerican common law system, and as discussed earlier in this dissertation, this results in
clear distinctions regarding how the rule of law and separation of powers are conceived. The
chapter demonstrates that while in theory the text of the 1993 Constitution provides for a
robust separation of powers and the protection of judicial independence, an assessment of the
judiciary in the local political context reveals major inconsistencies and tensions between
these constitutional arrangements and Cambodia’s political reality. The comprehensive
evaluation of Cambodia’s legal and political institutions and structure mounted in this chapter
is largely absent from most studies on this topic (or addressed only in a very basic sense).
This is a gap in the literature that this dissertation seeks fills.
The chapter also addresses legislative developments and judicial reform initiatives in the
post- United Nations Transitional Authority in Cambodia (UNTAC) period. These include
the development and promulgation of long-awaited Criminal and Civil Codes and related
codes of procedure, which supersede the fragmented array of laws and executive decrees
previously in place. These codes were developed with international assistance from France,
Japan and Germany, and mark a substantial improvement in the social coverage of laws in
Cambodia. As discussed in Chapter 2, civil law jurisdictions require comprehensive codes
covering all areas of society in the absence of the doctrine of precedent. The chapter then
analyses a range of internationally-sponsored judicial reform efforts in the post-UNTAC
period, from judicial mentoring and court training projects in the mid-1990s, through more
recent access to justice programs in the 2000s, to the rule of law mandate of the
Extraordinary Chambers in the Courts of Cambodia (ECCC) (2003-present). Compared with
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these legislative developments, attempted reforms to the practices of the judiciary have met
with little success because of the disconnect between the expectations of foreign donors and
the political situation in Cambodia examined in the previous chapter, which is dominated by
patron-clientelism, in turn conditioned by traditional Khmer culture, as explained in Chapter
3. More recent judicial reforms instituted by the government in 2014, in response to
international pressure, are widely held by critics to undermine rather than enhance the rule of
law (as this chapter indicates). The chapter proceeds by first examining Cambodia’s formal
constitutional arrangements.

Constitutional Structure
The 1993 Constitution
The current Constitution of the Kingdom of Cambodia was adopted in September 1993
following the UN-sponsored elections. It provides for a representative democracy and
French-modelled civil legal system. Article 51 of the Constitution states that “the Kingdom
of Cambodia adopts a liberal multi-party democratic policy” and that “the legislative,
executive and judicial powers shall be separate”.1 The Constitution adopts a parliamentary
system of democracy where the executive sits within the legislature as in the United
Kingdom, Australia, Japan or Germany, rather than a presidential system of government,
with its strict separation of powers, as in the United States or France.2 On paper the
Cambodian Constitution sets out the conditions for a liberal democratic state, but this is exists
in theory only. There is significant overlap in the functions of the executive and legislature,
which Hauerstein describes as “institutionally, functionally, and personally strongly
interconnected”.3 The Ministry of Justice administers the judicial system, so the judiciary
cannot be said to be independent of the executive.4 This is not unusual in liberal
constitutional arrangements, but in the Cambodian context of neopatrimonialism, this
structure exacerbates the system of patronage. The Constitution has been amended seven
times since 1993, with the most important being an amendment to its legislative provisions in
1
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1999 to allow for the establishment of a Senate.5 Menzel comments that the number of
constitutional amendments is not particularly high, but what is concerning is that
amendments were made typically in response to a political crisis and with no public debate or
consultation.6
Executive Branch
Role of the King
Article 7 of the Cambodian Constitution states that “The King of Cambodia shall reign but
shall not govern”.7 Under the Cambodian Constitution, the King and the Council of Ministers
constitute the Executive branch. Matters relating to the governance of the country are the
responsibility of the Council of Ministers, as the King is the “titular head but [has] no power
to rule”.8 The current King of Cambodia is Norodom Sihamoni who was appointed in
October 2004 after the abdication of his father King Norodom Sihanouk (1941–55, 1993–
2004). The Constitution provides for an elected rather than strictly hereditary monarch.
Sihamoni was selected by a special nine-member council named the Royal Council of the
Throne of Cambodia. The Council consists of the President of the Senate, the President of the
National Assembly, the Prime Minister, the Chiefs of the Orders of Mohanikay and
Thammayert, the First and Second Vice President of the Senate and the First and Second
Vice President of the National Assembly.9
In accordance with liberal democratic principles of governance the Cambodian Constitution
enshrines a constitutional monarchy. In theory its articles intend to support an arrangement
where the government is answerable to the people and absolute power is given to no one. The
King has no power to make law, but must sign off on laws passed by the National Assembly
and laws reviewed by the Senate, in addition to executive orders (decrees) presented by the
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Council of Ministers.10 Under Article 21 of the Constitution, the King is also responsible for
appointing, transferring or removing from office high civil and military officials and
ambassadors following requests made by the Council of Ministers. At the request of the
Supreme Council of the Magistracy (SCM) the King may also appoint, transfer or terminate
the appointment of judges.11 The King is awarded some power regarding the judicial system
without having to consult the Council of Ministers. For matters pertaining to the judiciary,
Article 132 of the Constitution states that the “King shall be the guarantor of the
independence of the Judiciary. The Supreme Council of the Magistracy shall assist the King
in this matter”.12 Under Article 134, the SCM shall be chaired by the King.13 For matters
relating to amendments to the Constitution, the King is required to consult with the
Constitutional Council. Like most constitutional monarchies, the King serves as a symbol of
moral authority but without any effective political power.
Council of Ministers
The Council of Ministers headed by the Prime Minister is the executive branch of the
government of the Kingdom of Cambodia.14 After an election, the President of the National
Assembly in agreement with the two Vice Presidents recommends a high ranking person
from the winning party to be Prime Minister and form the Council of Ministers.15 The King
officially appoints the Prime Minister and Council of Ministers,16 who also require a vote of
confidence from the National Assembly in order to assume office.17 The Prime Minister must
be a member of the National Assembly, although other Ministers may be appointed from
outside.18
Similar to other jurisdictions, the powers of the Prime Minister and Council of Ministers are
not specified in the Constitution, but were elaborated further in the 1994 Law on the
10
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Organization and Functioning of the Council of Ministers. The Law gives the Prime Minister
significant discretion in appointing members to, and organising the Royal Government,
including assigning ministries (which remain unspecified in the Law), signing commercial
agreements, as well as appointing, transferring or dismissing high ranking public officials.19
There are few reporting requirements incumbent on the executive other than the King
receiving minutes of Council meetings. These are not made public. Nor does the Council of
Ministers report to the National Assembly or provide justifications for its actions.20 The
Ministry of Justice is the most important Ministry concerning the judiciary. It is responsible
for “ensuring the functioning of the courts and prosecutors’ offices and preparing laws
governing these institutions”; “educating and dissemination laws relating to judicial affairs”;
“ensuring proper application of all court order and judgements and prosecution orders”;
monitoring the execution of judgements; and “preparing and administering amnesties or
pardons as determined by law”.21 There is no publicly available information on the structure
and functioning of the Ministry of Justice.

Legislative Branch
The National Assembly
The 1993 Constitution originally provided for a unicameral legislature in the form of a
National Assembly. In the most significant amendment to the Constitution since then, a
Senate was established in 1999 to constitute a bicameral parliament. The National Assembly
remains the main legislative branch and consists of at least 120 members. Article 90 of the
Constitution provides that, “The National Assembly is an organ which has legislative power,
and performs duties as provided for in the Constitution and laws”.22 Members of the National
Assembly are elected by universal suffrage to five-year terms from electorates based on
Cambodia’s 25 provinces. The Assembly convenes twice a year for three months at a time.23
Leadership of the National Assembly is dominated by the Cambodian Peoples Party (CPP).
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The President of the National Assembly from 2006 onwards is Heng Samrin, who was also
the de-facto leader of the Hanoi-backed People’s Republic of Kampuchea from 1979 to 1981,
and the General Secretary of the Kampuchean People’s Revolutionary Party from 1981 to
1991.24
The primary role of the National Assembly is to initiate and enact laws, although in reality
the Executive initiates almost all laws.25 The National Assembly also has the jurisdiction to
approve laws on amnesty, the declaration of war, and it has the power to approve or annul
treaties or international conventions. It is also responsible for the national budget and
administrative accounts. These provisions indicate that the government is accountable to the
National Assembly in principle in many important areas of governance. The National
Assembly may dismiss any member of the Council of Ministers or the Royal Government
with support from a two-third’s majority of the Assembly.26 Agreement from the President of
the National Assembly is required for a possible dissolution of parliament and to appoint the
Prime Minister after an election is held. Article 80 of the Constitution establishes
parliamentary immunity in that “no member of the National Assembly shall be prosecuted,
detained or arrested because of opinions expressed in the exercise of his/her duties”.27 This
provision makes explicit that the detention and/or arrest of an Assembly member for opinions
expressed in the performance of their duties cannot be made unless approved by the National
Assembly with a two-thirds majority vote.28
According to Article 91 of the Constitution, Senators, members of the National Assembly and
the Prime Minister may initiate legislation and propose amendments to laws.29 The National
Assembly encompasses nine commissions, the role of which is to review draft laws submitted
by Ministers.30 In reality, the National Assembly and Senate simply pass laws drafted by the
executive in nearly all cases without serious debate or opposition.31 Suresh states that hardly
any debate takes places in the National Assembly, and it simply operates to issue a “stamp of
approval to agreements which have already been made behind the scenes”.32 Most laws are
24

The Kampuchean People’s Revolutionary Party is now the Cambodian People’s Party (CPP).
Hauerstein, Introduction to Legislative Drafting, 33.
26
Constitution of the Kingdom of Cambodia, 1993, Article 98.
27
Ibid., Article 80.
28
Transparency International Cambodia, Corruption and Cambodia’s Governance System, 30.
29
Constitution of the Kingdom of Cambodia, 1993, Article 91.
30
Transparency International Cambodia, Corruption and Cambodia’s Governance System, 28.
31
Ibid., 31.
32
Suresh, Comments on the Constitution of the Kingdom of Cambodia, 23.
25

114

generally drafted in secret, making it impossible for civil society scrutiny and public debate
before laws are passed.33 In cases where NGOs have been consulted, as with the 2011 AntiCorruption Law and 2014 Judicial Reform Laws discussed below, it has made no appreciable
difference to executive control of the legislative process and its outcomes.
Despite the legislative power being vested in the National Assembly, Cambodia is wellaccustomed to governance through executive decree and sub-decree regulations.34 Decrees
are issued by the head of the government and sub-decrees are issued by the various
ministries.35 Given that the Cambodian Constitution states that the executive has no power to
make law, decrees and sub-decrees issued by the executive fall outside of constitutional
provisions.36 The prevalence of executive regulation is partly a product of the lack of
comprehensive legal codes in many spheres, which has only begun to be remedied in recent
years, as is discussed further below.37
The Senate
From 1993 to 1999 Cambodia had a unicameral parliament. Amendments made to the
Constitution in 1999 provided for a bicameral parliament of two chambers, the National
Assembly and the Senate, both of which formally have legislative power. According to the
amended Constitution, the number of Senators must not exceed half of the members of the
National Assembly. Senate terms are six years without a limit on the number of terms a
Senator can serve. Senators may be re-nominated and re-elected multiple times.38 The Senate
was established as the result of a political deal between the CPP and United Front for an
Independent, Neutral, Peaceful, and Cooperative Cambodia (FUNCINPEC) in order to
resolve the political stalemate following the 1998 general election. Prince Norodom
Ranariddh (leader of FUNCINPEC) was given the post of National Assembly President for
bringing the party into coalition with the CPP. Strangio argues, that, because of this, the
Senate was formed as a “new power-base” for CPP President, Chea Sim, who had served as
33
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the head of the National Assembly since 1993. Strangio further states that the Senate serves
as a “vessel for patronage and party politics”, with many seats being occupied by rich
business elites loyal to Hun Sen and the CPP.39 Senate seats provide lucrative benefits to CPP
loyalists, and according to Strangio, they also “diffuse political responsibility throughout
myriad ministries and institutions making accountability difficult to assign”.40 The Senate has
been dominated by the CPP since its inception. After the most recent 2012 elections, the CPP
held 78 per cent of Senate seats.41
The Senate’s legislative power is constrained compared to that of the National Assembly.42
The main function of the Senate is to initiate laws and review laws—in terms of making
recommendations or request amendments. The Senate “may assist the National Assembly in
its legislative functions by offering legal advice concerning draft laws and proposed laws”,
however this seldom occurs in reality.43 Hauerstein states that: “Unlike the National
Assembly, the Senate can only rudimentarily influence the law-making process … the Senate
has more of an advisory role and gives recommendations, whereas the final power of law
making and adoption of laws resides with the National Assembly”.44 This is articulated in
Article 113 of the Constitution, which states: “If the Assembly examines a draft law a second
time after the Senate has called for modifications, the Assembly itself has to decide by
absolute majority”.45 When the National Assembly adopts a law the Senate has one month to
review the law; generally laws are approved by an absolute majority, however in cases where
proposed changes to the Constitution are put forward, two-thirds support of Senators is
required. The Senate has nine commissions to review legislation in parallel with those of the
National Assembly.46
Human Rights groups have criticised the structure and function of the Senate. The Senate
electoral process is an indirect closed-list system, which means that Senators are foremost
answerable to their party rather than to the Cambodian people. The Senate has no
39
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constitutional provisions to hold the Executive to account and the National Assembly has no
constitutional obligation to accept any amendments by the Senate. If the Senate rejects a law
the National Assembly can still accept it; this is why the Senate is often criticised as simply
providing a “rubber stamp” of approval for government policy.47
Judicial Branch
Cambodia is classified as a Continental European civil law system, because of its codified
laws separating public from civil (private) law, and the absence of judge-made case law.
Public law concerns relations between the state and citizens, while civil law refers to matters
between private citizens.48 Article 128 of the Constitution states that “The Judicial power is
an independent power; The Judiciary shall guarantee and uphold impartiality and protect the
rights and freedoms of the citizens. The authority of the Judiciary shall be granted to the
Supreme Court and to the lower courts of all sectors and levels”.49 Article 128 should be read
with Article 130: “Judicial power shall not be granted to any legislative or executive body”.50
Therefore, in theory the formal elements of the separation of powers and judicial
independence are enshrined in Cambodia, but in reality this is a very different case. Along
with its parliamentary system, the lack of a genuine separation of powers is exacerbated in
Cambodia with its civil law system where, in the absence of case law, judges have a weaker
capacity to test the constitutionality of legislation and executive decrees compared with
Anglo-American common law systems.
Supreme Council of Magistracy (SCM)
The SCM is the body responsible for the appointment of judges and prosecutors, as well as
taking any disciplinary action against judges or prosecutors. The SCM is responsible for
recommending to the King proposals regarding the appointment, transfer, secondment, leave
of absence, delineation of duties, promotion and dismissal of judges and prosecutors. Article
134 of the Constitution states that the SCM shall be appointed by the King.51 The Law on the
Organisation and Functioning of the Supreme Council of Magistracy was first adopted in
47
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1994 by the National Assembly. The Law states that the SCM should be the primary body for
upholding judicial independence and ensuring the integrity of judges. However, the 1994 law
also allowed for the King to delegate authority for overseeing the SCM to the Minister of
Justice, thereby entrenching executive control of the judiciary.52 With judicial appointments,
salaries and employment protections controlled by the regime through the SCM, judges
operate courts and make rulings deferential to the regime’s interests.53 The effect of this is
exacerbated in a civil law system, where the judicial role is to apply the law as legislated;
rather than the practice of ‘judicial activism’ often seen in common law jurisdictions.
This structure of the SCM and its politicised nature has allowed the CPP to control the
courts.54 Senior CPP members sit on the SCM, which means that it “has consistently failed to
protect judges from interference with judicial independence by the justice minister or other
ministry officials, the Council of Ministers, and other members of the government, armed
forces, gendarmerie, or police”.55 In July 2014, three long-awaited judicial reform laws were
signed into effect by the Cambodian King, including a new Law on the Organisation and the
Functioning of the Supreme Council of Magistracy. While these are discussed further below,
rather than improving the rule of law and integrity of the judicial system, the new law on the
SCM effectively amounts to a complete CPP takeover of the courts.56
Court System
Cambodia’s court structure has experienced many changes since 1979. From the period of
1979 to 1985, Cambodia only had one court level, the court of first and last instance—the
provincial or municipal court.57 Judgements given could be reviewed by the Ministry of
Justice and final decisions made by the Council of State.58 In 1985 the Supreme Court was
established and the Appeals Court was inaugurated in May 1994. Previously, Cambodia had
lacked any Appeals Court since before the Khmer Rouge period. The Law on Criminal
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Procedure, passed in 1993 during the UNTAC period, established the basic three-tiered,
hierarchical court structure that remains in place today.59
Courts of first instance include the Provincial and Municipal Courts, and the Military Court.
The Military Court is under the supervision of the Ministry of Defence and deals with cases
concerning military personnel. There are twenty-one Provincial and Municipal courts in
which there is both a civil and criminal department with a single judge that reviews fact and
law, and a prosecutor.60 Prosecutors represent the state in criminal cases, and in civil cases
they represent the state’s interest.61 The court of second instance is the Appellate Court which
reviews both matters of law and fact in civil and criminal matters. This court sits in Phnom
Penh with 16 judges and nine prosecutors.62 The court of third instance is the Supreme Court,
which typically only reviews matters of law and not fact. It is the highest court of appeals in
the country. The Supreme Court is headed by a President and is composed of two chambers:
the Civil and Social Chamber and the Penal Chamber (in addition to the Department of
Central Activities Processing).63 The Supreme Court is responsible for adjudicating questions
of law if appealed from the Appellate Court.64 Unlike common law systems, the Supreme
Court can only interpret and apply the laws made by the legislature. The Supreme Court has
no jurisdiction to review or strike down legislative acts or executive regulations.
Judges, Prosecutors and Lawyers
In the Cambodian legal system, while judges and prosecutors are both “magistrates”,65 only
judges may adjudicate. Prosecutors are responsible for penal actions, which only the
Department of Public Prosecution can initiate.66 Like judges, all prosecutors are court
employees and therefore come under the administration of the Ministry of Justice.67 In 2003,
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the Royal School for Judges and Prosecutors (RSJP) was established. A two-year program of
legal education and practical training is required to become a judge or prosecutor and
students must pass a final examination. Access to the RSJP is opaque, unfair and corrupt,
with students recommended by the government and candidates are advantaged if they have
previously been public officials.68 Senior CPP members have served as Chair and Vice Chair
of the School’s Board of Directors.69 In 2006, it was estimated that there was 167 judges and
72 prosecutors operating in the country’s judicial system. This is a very low ratio of judicial
officers servicing the population, which leads to long pre-trial detention periods.70
Lawyers must have majored in Law at a university and pass the entrance examination for the
Lawyers Training Center (LTC). The LTC program consists of a year’s formal legal
education and one year of practical experience in a legal office. Graduates may then register
with the Bar Association of Cambodia (BAKC), which was established in 1995. Former
judges with more than five years’ experience may also become lawyers.71 The first law
students graduated from the Royal University of Phnom Penh in 1997 and by 2015 there were
an estimated 725 practising lawyers in the country serving a population of 15 million.
Although there are reportedly hundreds of annual graduations from law school, the Bar
Association admits only 35 to 70 lawyers per year with widespread allegations of corruption
and bribery in this process. There is also a critical shortage of lawyers in rural areas. The CPP
controls the decisions of the BAKC, which operates more as an organ of government control
over the legal profession than a professional association protecting the independence and
integrity of its members.72
In 2016, the United Nations Special Rapporteur for Cambodia noted that “many judges and
lawyers, particularly those of the older generation” had little “grounding in the fundamental
principles of the rule of law and the international legal standards expected of a judge”.73
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There is an absence of eminent jurists in Cambodia, and legal education and training is
considered inadequate. Both judges and prosecutors are deficient in their understanding and
practice of natural justice, fair trial standards and the rule of law. Corruption is widespread in
all aspects of the legal system. Judges are treated more as civil servants than jurists, and
depend on political patronage rather than the law for their positions.74 Transparency
International considers that in Cambodia the “accountability of members of the judiciary for
their actions is almost non-existent”.75
The Police in Cambodia
The police force in Cambodia operate under various departments. The National Police force
of approximately 64,000 officers is under the authority of the Ministry of the Interior. In
addition to being responsible for the Judicial Police, the National Police have responsibility
for security, public order, transport, border control and administration. The Gendarmerie,
numbering an estimated 10,000 personnel, is part of the Royal Cambodian armed forces,
which is under the authority of the Prime Minister, and administratively located in the
Ministry of National Defence. The Gendarmerie has nationwide jurisdiction in the areas of
security and public order over both civilians and military personnel.76
The Judicial Police comprise “judicial police officers, judicial police agents, and other
governmental officials who are authorized by separate laws to examine offenses in the scope
of their territorial jurisdiction”.77 The Judicial Police perform basic investigative functions
related to the criminal justice system, and assist prosecutors in their investigations. They do
not enforce the law upon individual citizens after a judgement is passed.78 Article 56 of the
Criminal Procedure Code states that the “judicial police act as an auxiliary of the judiciary’s
power”. They have the duty to “watch felony, misdemeanour and petty crime, identify and
arrest offenders and collect evidence”.79 The Prosecutor of the relevant territorial jurisdiction
has operational control over the Judicial Police and Judicial Police Agents. Overall
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responsibility for the Judicial police is vested in the Prosecutor General of the Court of
Appeal.80 The Gendarmerie are known at times to override the decisions of the Judicial
Police, and there have been known instances of the Gendarmerie re-arresting a released
person and vice versa with the Judicial Police.81 There is known to be poor coordination
between the different police elements and the courts.
Judicial Review
Council of Jurists
The Council of Jurists is the body charged with reviewing draft laws before they go to the
Council of Ministers. The Council of Jurists was created by sub-decree in 1994. It was
thought that a body was needed to examine the quality of laws. According to the International
Monetary Fund (IMF), the Council was created to assist the Royal Government in
formulating governance and economic reforms.82 The Council of Jurists is tasked with
reviewing laws and regulations in terms of language and format before being published in the
Royal Gazette. In addition to examining laws, the Council is also responsible for preparing
the text of laws for the Prime Minister, the National Assembly and the King.83
The Council of Jurists has been criticized for going beyond its intended duties. While the
Council can provide legal opinions and make suggested amendments, it has sometimes
analysed laws not just based on technical problems, but also on the content of the law. Legal
experts have expressed concern over this because the content of the law is the responsibility
of the National Assembly and Council of Ministers to debate.84 In many instances Council of
Jurist members are not familiar with the relevant ministries and do not have the expertise to
comment on the substance of the law.85
Constitutional Council
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Established only in 1998, the Constitutional Council is the primary organ of judicial review
in Cambodia.86 The Council is responsible for interpreting the Cambodian Constitution in the
‘abstract’, and not by reference to ‘concrete’ cases (as with a Supreme or High Court in a
common law system).87 The Constitutional Council is composed of nine members each
appointed for a nine-year term. Article 136 of the Constitution states that the “Constitutional
Council shall have the duty to safeguard respect for the Constitution, interpret the
Constitution and laws adopted by the National Assembly and reviewed completely by the
Senate”.88 The Council is responsible for deciding on matters related to: (1) “disputes on the
election of members of the National Assembly and Senate”; the (2) “constitutionality of the
internal regulations of the National Assembly and the Senate as well as other organisational
laws before promulgation”; (3) the constitutionality of laws before or after promulgation “on
the request of the King, the Prime Minister, the President of the National Assembly or
Senate, 1/10 of the members of the National Assembly or 1/4 of the members of the Senate or
the courts”; and (4) “the decision of the Ministry of Interior not to register a political party”.
Furthermore, the Constitutional Council is also to be consulted by the King relating to
proposed constitutional amendments and it gives general advice on constitutional
interpretation.89
The Constitution provides the Constitutional Council with relatively robust powers of judicial
review. This includes “ex ante and ex post control of laws possible and even allows courts to
refer cases to the Constitutional Council if the Constitutionality of a law is in doubt.90 In
theory, the Court is designed to ensure that the government is subject to law.91 In truth,
however, the Constitutional Council has lacked the independence required for the judicial
review provided for in the Constitution. Appointments to the Council are politicallymotivated by the CPP, including candidates lacking verifiable law degrees or legal
experience. The Constitutional Council is deeply politicised, with up to six of the nine
members belonging to the CPP.92
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Public Integrity Mechanisms
Corruption remains a significant problem preventing equitable socio-economic development
in Cambodia. In its assessment of Australia’s law and judicial assistance program to
Cambodia, AusAID found that patronage networks were “highly institutionalised, creating
parallel systems to which the formal administration is subordinate”.93 Most public sector
workers are poorly paid and must engage in second jobs or corrupt activities. Nearly all
public posts are available at a price commensurate with the “rent-seeking opportunities they
offer, locking the incumbents into a cycle of debt and obligation from which it is very
difficult to escape”.94 On the surface the Cambodian government has expressed its
commitment to fighting corruption and has created a number of public integrity initiatives
and institutions. A National Audit Authority (NAA) was established in 2000 to ensure
transparency and accountability in public finances, but its operations are slow, opaque and of
doubtful effectiveness.95 Cambodia endorsed the Anti-Corruption Action Plan for Asia and
the Pacific in 2004, which jointly sponsored by the Asian Development Bank (ADB) and the
Organisation for Economic Co-operation and Development (OECD). This effectively
committed the country to implementing anti-corruption policies and the required legal and
institutional framework needed to curb corruption.96 Cambodia’s purported commitment
continued when it ratified the UN Convention against Corruption in 2007. Cambodia even
holds a National Anti-Corruption day on 9 December each year.97 The Cambodian
Government’s official position towards corruption is that it is an “obstacle to economic
development, the rule of law, democracy, social stability, as well as the main cause of
poverty”.98
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The Anti-Corruption Law (ACL) came into effect in 2011 despite being mooted since 1994.99
The ACL aims “to promote effectiveness of all forms of service and strengthen good
governance and rule of law in leadership and state governance as well as to maintain integrity
and justice which is fundamental for social development and poverty reduction”.100 The ACL
established a National Council against Corruption (NCAC) and an Anti-Corruption Unit
(ACU). The NCAC is tasked with supervising the implementation and operations of the
ACU, developing strategic plans and priorities for anti-corruption and reporting to the Prime
Minister. The ACU’s main role is to implement the ACL and report to the NCAC.101
Anti-Corruption Unit (ACU)
The mandate of the ACU’s is “to conduct anti-corruption in every aspect, level, and sectors in
Cambodia nationwide through the means of Education, Prevention, and Obstruction, Law
Enforcement and crackdown all corrupt offences with strong and active participation and
cooperation from the public”.102 The ACU consists of a Chairperson, Vice Chair, eight
departments overseen by 20 Deputy Directors, and various other assistants for a total of 195
personnel. The ACU’s independence as a public integrity institution was called into doubt
from the outset when Hun Sen appointed his senior advisor Om Yentieng as its Chair. In
addition, the Office of the Council of Ministers, which is controlled by the Prime Minister,
manages the ACU’s budget. The ACU has to date investigated some CPP members yet no
CPP member close to the Prime Minister has been investigated.103
While the ACL appears to be comprehensive in its coverage, there are significant loopholes,
particularly in regard to the protection provided for whistle blowers. This was also articulated
in interviews undertaken for this dissertation, where a number of respondents made reference
to the potential consequences of making a report to the ACU. Article 13 of the AntiCorruption Law states that ACU officials should “take necessary measures to keep
whistleblowers secure”.104 However, Article 41 adds that individuals who file complaints
deemed to be defamatory, or which lead to a “useless inquiry, shall be punishable by
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imprisonment”,105 which “serves as a deterrent for reporting corruption”.106 Discussions have
been had regarding a more comprehensive whistle blower protection law, but at the time of
writing it has not been developed. It is widely accepted that Cambodia’s anti-corruption
legislation is not enforced effectively on public officials. There are only a small number of
cases where the ACU has prosecuted high ranking public officials, however “informed
observers believe they are usually the result of factional power struggles, rather than a
genuine attempt to change the system”.107 Prime Minister Hun Sen has declared his assets to
the ACU and has urged other officials to follow, yet all declarations are made in sealed
envelopes and remain confidential.108 The ACU is frequently criticised for maintaining
Cambodia’s pervasive culture of impunity.

Legislative Development
Cambodia has lacked fundamental legal texts and infrastructures, such as a civil code and a
code of civil procedures, since they were abolished by the Khmer Rouge in 1975.109 The
constitutional structure promulgated in 1993 only set out a basic institutional framework and
principles of governance, which lacked specific detail. Cambodia’s legal system has
remained underdeveloped until the promulgation of a Criminal Code in 2007, Civil Code in
2011 and related codes of procedure. However, legislative development has been slow and
there remains many gaps to fill.110
Since Cambodia’s first multiparty election in 1993, international donors have invested
considerably in the country’s legislative development, but progress has been slow. The most
prominent international partners have been France in assisting with the drafting of the
Criminal Code and the Code of Criminal Procedure; Australia with the development of model
courts, police stations and prison reform; and Japan with the Civil Code and the Code of Civil
Procedure.111
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Civil Code
In a major legislative development, a new Cambodian Civil Code came into effect on 22
December 2011. According to Donovan, prior to the new Civil Code being introduced, “the
country’s civil-law system had been dominated by public-law concepts that established the
powers and structures of the state and delineated the duties, and only occasionally the rights
of citizens”.112 Donovan states that prior to its enactment, a coherent body of private law had
largely been lacking, and what did exist was “scattered among ad hoc Decree Laws”.113 The
new Civil Code fills these gaps by “providing a classic civil law framework for the major
forms of private law”. These include “the laws of persons, property and obligations”.114 The
new Civil Code is significant because for the first time in Cambodia’s recent history, civil
relations are defined in terms of obligations and rights.
Japan was instrumental in assisting Cambodia with the development and preparation of the
Civil Code and the Code of Civil Procedure. These Codes are fundamental pieces of
legislation that seek to safeguard and ensure “basic civil rights and access to justice while at
the same time providing the foundation for market activities”.115 Civil codes are general laws
that govern relationships between individual persons, and persons and the society, and are an
essential component of a civil law system. The Code applies to all civil relations in Cambodia
with substantial emphasis on property and family-related matters. The Code also gives for the
first time detailed expression to the framework of individual rights enshrined in the 1993
Constitution.116 The accompanying Code of Civil Procedure was drafted to support judicial
reform, particularly that relating to judicial corruption, due process and court transparency.
The Cambodian Government and a Japanese working group sought to “establish the
fundamental principles of the new draft Civil Code in accordance with the Cambodian
Constitution (1993), traditions and customs, some provisions of the old French Civil Code
(1920) and other related laws and regulations”.117 Monichariya and Kazuko state that this
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Civil Code is largely modelled on the Japanese Civil Code, with some aspects drawn from
French and German Civil Codes.118 Some common law features are also present in terms of
basic rules of contract, and are the product of United States and Australian influence. Japan
also provided follow up training for judges, which was particularly important for the Civil
Procedure Code and implementation of the new code provisions.119
Like the Civil Code, the Code of Civil Procedure is heavily influenced by Japan. According
to Monichariya and Kazuko, the draft code was modelled on the Japanese Code of Civil
Procedure (1996) as it represented “a systematic package of theory, practise, precedents, and
research regarding international trends and foreign laws”.120 Various modifications were
made to accommodate for the Cambodian context, at the request of the Cambodian
government.121 While in theory the new Civil Code and Code of Civil Procedure are intended
to provide greater security under the rule of law, they must be contextualised within
Cambodia’s political culture and legal environment. There is also the matter that existing
judges, prosecutors and lawyers, many with little formal legal education, will have to apply
comprehensive legal codes consisting of thousands of articles.122

Rule of Law Reform Efforts: From UNTAC to the ECCC
Rule of law objectives have assumed an integral role in post-Cold War state-building
operations. This is the result of rule of law discourses being intimately connected to
democratisation and good governance initiatives. Legal and judicial reform efforts have been
centre-stage in such operations, being both a key feature of foreign aid programs and donor
agendas. Multiple judicial reform programs have been implemented to try and improve
Cambodia’s judicial system and weak rule of law culture, however these have produced
mixed and somewhat disappointing results. The most recent and comprehensive exercise in
judicial reform is seen in the rule of law mandate set by the ECCC. While the ECCC is better
known for its capacity to hold senior Khmer Rouge officials accountable for crimes
committed under Democratic Kampuchea (1975-1979), the hybrid tribunal also had an
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explicit rule of law mandate and expectation to create a rule of law legacy through achieving
a positive spillover effect into Cambodia’s domestic judiciary. The international hybrid
tribunal is intended to create a demonstration effect whereby Cambodian judges and legal
personnel can observe international standards of justice and transfer them into the local legal
environment.
Since the UNTAC mission ended in 1993, international donors and foreign governments have
continued to extend assistance to the Cambodian Government in an effort to strengthen
judicial capacity. The impetus for judicial reform has largely been in response to increasing
demands for accountability, access to justice and good governance. As discussed in the
dissertation introduction, judicial reforms have been increasingly linked to the
democratisation agenda and rule of law institutions are considered “the backbone of social
and economic development”.123
Judicial Mentor Program (1995–2002)
In an effort to address the lack of training and competence of judges, the Judicial Mentor
Program was implemented to assist the Cambodian judiciary with a comprehensive overhaul.
The program was envisaged by the Human Rights Component of UNTAC and sought to aid
Cambodian courts and legal personnel in “understanding the role of an independent and
professional judiciary, implementing Cambodian law in conformity with international human
rights standards, and improving coordination among the courts, prison officials, police,
military, and provincial authorities”.124 After the departure of UNTAC, the program was
administered and monitored by the Cambodia Office of the UN High Commissioner for
Human Rights (OHCHR), which was established in 1993, in conjunction with UNDP/Office
of Project services.125 The program saw foreign judges and lawyers with experience in
developing countries present in 16 courts (including municipal, provincial, Supreme Court
and Court of Appeal) to offer practical advice and counsel to Cambodian judges and
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prosecutors. The Program operated in 13 of Cambodia’s 24 provinces.126 Assessments of the
program’s outcomes and achievements were mixed. It was observed that technical
improvements were made in terms of reducing trial delays and many provinces saw increased
access to legal counsel. In addition, many judges reported that they encountered less
instances of interference from local authorities. However, the program had significantly less
success in trying to inculcate the independence of the judiciary from interference by the
Ministry of Justice and the CPP.127
Cambodian Court Training Project (1995–1997)
The Cambodian Court Training Project (1995–1997) was another large-scale judicial reform
program, launched following the UNTAC period. This three-year, US$3 million project was
conceived by the International Human Rights Law Group and funded by USAID. The
program mainly focused on developing teaching curricula and delivering ad hoc training to
judges, prosecutors and court personnel. The majority of the “trainers” were young American
lawyers with little to no understanding of Cambodia’s civil law system and the difficulties
faced by a judiciary in a developing country with a turbulent political history.128 While the
training was almost entirely undertaken by these outside experts over short periods, it was
noted that “these persons tended to teach at a high and esoteric level with no basis in the
reality faced by the Cambodian judiciary”.129 Overall the program had no institutional impact
and was considered a disappointment given the funding allocated to it.

Access to Justice Program (2006–2010)
The Access to Justice project was implemented by the United Nations Development Program
(UNDP) from April 2006 until 31 March 2010 with a budget of US$3 million. In the UNDP
Country Programme for Cambodia (2006–2010), the Access to Justice Program was intended
to contribute to the broader outcome of democratic governance in Cambodia.130 The report
identified the main area of democratic governance it sought to reinforce as: “democratic
126

Office of the High Commissioner for Human Rights Cambodia. Rebuilding Cambodia’s Judicial System:
Increasing the Capacity of Cambodian Judges through OHCHR’s Judicial Mentor Programme, UN OHCHR,
June 2015.
127
Adams, ‘UN Human Rights Work in Cambodia’, 359.
128
Ibid., 360.
129
Ibid.
130
The project was initially intended to last three years. In 2007 additional funding was secured from the
Government of Spain for a second phase which focused on alternative dispute resolution.

130

institutions which help create checks and balances on the executive power”.131 The project
originally had four objectives in the service of this goal: (1) development of a human rights
training database; (2) support for the compilation and publication of the Official Gazette; (3)
facilitate the publication of judicial decisions; and (4) establish a system of alternative dispute
resolution. It is reported that the project was only successful in objectives one and four.
Support for the Official Gazette and the publication of judicial decisions were components of
the project that experienced “disagreements among project partners on procedure”132 and
failed to eventuate.
As discussed earlier in this chapter, the Official Gazette promulgates government decisions
including royal decrees and sub-decrees. The French government provided financial support
intended for the modernisation and distribution of the Official Gazette. The French proposed
the Official Gazette be available free of charge to the public and accessible via an online web
portal. Currently, the Ministry of Interior is responsible for the distribution of the Official
Gazette throughout Cambodia’s 1621 communes. In 2009, the UNDP reported that the
Ministry of Interior purchased only 600 copies, meaning that only one-third of Cambodia’s
communes were informed of new legislation.133 In the project’s evaluation, the UNDP cited
that resistance to online publication and wider distribution came from the department
responsible for publication, which cited that revenues from sales of the Official Gazette were
needed to cover operating costs.134 In the project’s final evaluation, it was noted that the
Access to Justice project made no progress on this objective. In February 2017, it was finally
announced that the government would make the transition to online publishing of the Royal
Gazette. This was reportedly due to the cost of producing printed copies.135 At the time of
writing, however, there is no evidence that this has been implemented.
The Access to Justice project also sought to make judicial decisions more widely available to
the public and legal community. However, this component of the project similarly never
came to fruition. The UNDP reported that “the quality of the decisions was deemed too low
and printing them was not deemed in the interest of bring about improvement to the
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system”.136 Efforts aimed at improving Cambodia’s legal capacity were discussed between
the UNDP and the Supreme Court but no agreement was able to be made on how to
proceed.137 The UNDP cited difficulties working with the Ministry of Justice and other
partners in implementing its Access to Justice program and withdrew in 2010 partly as a
result.
National Strategy for Legal and Judicial Reform (2003)
In 2003, the Cambodian government adopted a more integrated and coherent framework for
judicial reform—the National Strategy on Legal and Judicial Reform. This was a part of the
government’s 2004 Rectangular Strategy for Growth, Employment, Equity and Efficiency in
Cambodia, which stressed the rule of law for good governance and development. The goals
of the strategy sought improvements to “the protection of personal rights and freedoms”;
“modernization of the legislative framework”; “access to legal and judicial information”;
“quality of legal and related services”; “judicial power and prosecutorial services”;
“alternative dispute resolution methods”: and more broadly, “legal and judicial sector
institutions to fulfil their mandates”.138 A Plan of Action followed in 2005 comprising short,
medium and longer-term judicial reform priorities to meet these goals.139 Writing in 2012,
Phallack argues that based on the targets in the Action Plan, there has been no progress in its
implementation, while noting the intangible nature of many of the goals.140

Judicial Reform Laws (2014)
On 16 July 2014, a further series of long-awaited judicial reform laws came into effect. The
laws include the Law on the Organization and the Functioning of the Supreme Council of
Magistracy; Law on the Status of Judges and Prosecutors; and Law on the Organization and
Functioning of the Courts. However, rather than improving the legal system, these ‘reforms’
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are widely-held to “impede, rather than encourage” judicial independence.141 Two of the
three laws were envisaged in the 1993 Constitution142 and the 2014 amendments were
intended as attempts to rectify problems that were created, or otherwise left unaddressed,
from Cambodia’s initial legislative framework.143 Morris argues that the reform laws were
passed after decades of “foot-dragging” and long-awaited promises to donors and the
international community to improve the independence of the courts.144 One Cambodian civil
society actor noted similarly that the laws were largely the result of mounting political
pressure from donor groups and diplomatic partners, and much less of the Cambodian
government’s commitment to strengthening the capacity and independence of the
judiciary.145 Like earlier efforts at improving judicial capacity, these recent reforms were
primarily driven by external demands for increased judicial independence and transparency.
The reforms received strong criticism from political opposition and civil society actors.146 It
is argued that the three new laws impact adversely on the independence of the judiciary and
allow for executive control by placing excessive power and privilege within the Ministry of
Justice.147 Critics also cited that the laws were pushed through the National Assembly and the
Senate with no amendment or review (at a time when the CNRP opposition party was
absent). As outlined in Chapter 4, from 28 July 2013 to 22 July 2014, Cambodia had been in
a state of political deadlock between the CCP’s Hun Sen and his main political opponent,
Sam Rainsy from the CNRP, over the 2013 election results.148
The amendments to the law on the SCM place the Supreme Council of Magistracy under the
firm control of the Minister of Justice.149 The Minister is authorised to represent the SCM,
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draft royal decrees on behalf of the SCM and to determine the pursuit of any disciplinary
claims against judges and prosecutors.150 The law also allows for automatic membership of
the SCM by the Chair of the Supreme Court and Supreme Prosecutor of the Court. Other
members are appointed by the Senate and National Assembly.151 This allows judicial matters,
which should be dealt with in the purview of the judiciary itself, to fall within the authority of
a member of the executive. The inclusion of members of the Council of Ministers and the
National Assembly on the SCM clearly undermines the principle of separation of powers. As
stated by one Cambodian civil society actor: “you cannot expect the law to promote the
independence of the judicial system [when] the judge is under the control of the Ministry of
Justice”.152 Human Rights Watch argues that any serious effort at judicial reform in
Cambodia would involve removing the Minister of Justice from the SCM, which should
comprise professionally-competent members independent of any party affiliation in line with
international standards for civil law systems.153
While the Law on the Status of Judges and Prosecutors guarantees judicial independence in
Article 8, other Articles grant the Minister of Justice authority to appoint and promote judges
and prosecutors.154 The primary criticism of this law is that it relates to the standards applied
to judicial promotion and discipline. There is concern that this law would generate incentives
for judges to decide on issues in favour of the Ministry of Justice.155 One Cambodian civil
society actor stated that this would only increase the pressure on judges to comply with
executive orders—as failure to do would likely result in corruption charges or accusations
that they are supporters of the opposition CNRP.156 In accordance with democratic principles,
such decisions should be made by a body entirely separate from the executive.
The purpose of the Law on the Organization and Functioning of the Courts relates to the
“organization, jurisdiction, functioning and financing of all tribunals and prosecution offices

150

Cambodian League for the Promotion and Defense of Human Rights (LICADHO), “Unconstitutional Draft
laws on the Judiciary should be Rejected.” 15 June 2014, http://www.licadhocambodia.org/pressrelease.php?perm=346
151
Human Rights Watch, ‘Cambodia’.
152
Interview with Cambodian national working at local political research institute, Phnom Penh, September
2015, R1.
153
Human Rights Watch, ‘Cambodia’.
154
Kingdom of Cambodia, Law on the Status of Judges and Prosecutors of the Kingdom of Cambodia, 2014.
155
IBAHRI, Justice Versus Corruption, 18.
156
Interview with Cambodian national employed at local NGO working on law and justice issues, Phnom Penh,
September 2015, NGO1.

134

attached to them”.157 According to international standards, an independent body should have
responsibility for these administrative and management tasks to ensure accountability,
transparency and the quality of justice. However, the law confers these powers on the
Minister of Justice.158
These highly contentious reforms were deemed “inconsistent” with many international
standards that aim to guarantee and safeguard the rule of law and the independence of the
judiciary.159 Despite Cambodia’s constitutional guarantees of the separation of powers, the
new laws were argued to further aid the ruling CPP’s powerful grip on state institutions and
further compromise judicial independence. There is strong concern that because Cambodia’s
socio-political culture revolves around patron-clientelism, the content and structure of these
long-awaited ‘judicial reform’ laws will have no real impact on the country’s deep-rooted
culture of impunity and the corruption that runs rife throughout all state institutions, most
notably the judiciary.
The Extraordinary Chambers in the Courts of Cambodia (ECCC) (2003–Present)
Cambodia’s most substantive, lengthy and expensive rule of law reform initiative can be seen
in the mandate of the ECCC. The ECCC (better known as the Khmer Rouge Tribunal), is a
hybrid tribunal model of transitional justice responsible for holding accountable the senior
and most responsible leaders of the Khmer Rouge for crimes committed under the
Democratic Kampuchea (1974–1979) regime. In 2001, the Cambodian National Assembly
passed a law to create the tribunal and in 2003 an agreement was reached with the United
Nations (UN) detailing how the international community would assist and participate in the
Extraordinary Chambers. Operating in parallel to this is the tribunal’s explicit rule of law
mandate, which states “by judging the accused in fair and open trials and by punishing those
most responsible, the trials will strengthen the rule of law and set an example for people who
disobey the law in Cambodia and for cruel regimes worldwide”.160
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The international hybrid structure of the ECCC is the product of lengthy negotiations
between Cambodia and the UN. Initially the UN proposed an ad hoc tribunal similar to the
tribunals seen in Rwanda and the former Yugoslavia. It is reported that Prime Minister Hun
Sen strongly rejected such proposals, with the core issue being who would exercise control of
the proceedings. Hun Sen wanted Cambodia to have full autonomy over the tribunal and the
UN was unwilling to attach its name to a tribunal that could not ensure an international
standard of justice. After lengthy negotiations, a compromise was reached with the
establishment of the hybrid model which was intended to achieve a complementary balance
between international and local ownership. Backing from the international community and
the UN provides the court with the necessary funding and legitimacy to operate.
The ECCC operates on voluntary contributions from the international community and the
Cambodian government. Donations for the ECCC are kept separate from other donor funds
committed to development assistance in Cambodia. Japan continues to be the largest foreign
donor, with its financial support accounting for 31 per cent of all international and national
contributions.161 Behind Japan, the United States, Australia, the European Union and
Germany are the next largest international donors. The Cambodian Government also
contributes to the operation of the ECCC, however the national component of the
contribution is often supported by Japan and EU donor countries. As of April 2017, the
ECCC had spent $300 million and issued three convictions.162 The tribunal frequently
experiences ongoing funding challenges, raising questions regarding the remaining cases still
open.163
The tribunal’s rule of law mandate is embedded in the post-Cold War phase of transitional
justice. This phase of transitional justice focused on addressing past human rights abuses
through retributive justice, with the assumption that legal accountability would promote a
liberal rule of law culture in post-conflict or post-authoritarian states.164 The main impetus for
the ECCC’s hybrid structure was the absence of a functioning domestic judiciary following
161
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the Khmer Rouge era. The tribunal’s hybrid nature has a predominantly national component,
with a strong presence and influence of international jurists drawn from outside Cambodia.
The tribunal was initially anticipated to create a spillover effect, whereby Cambodia’s
domestic judiciary could mimic examples of justice, as set by international standards and
enforced through the hybrid court. Indeed, in 2010, then UN Secretary General, Ban KiMoon, stated that the purpose of establishing the ECCC included “the strengthening of the
local judicial system”.165 The previous Secretary General, Kofi Annan, also expressed that
the ECCC would leave a rule of law legacy in Cambodia, because “it will result in the
transfer of skills and know-how to Cambodian court personnel”.166
Tribunals like the ECCC are usually established when the state’s domestic judiciary is
severely lacking and international jurisdiction is required to remedy the problem.167 Hybrid
tribunals are intended to combine the benefits of both ad hoc tribunals and local prosecutions.
Katzenstein argues that hybrid tribunals serve to be “less divisive, more meaningful to victim
populations, and more effective at rebuilding the local judicial systems”.168 They are also
held to offer potential residual benefits to local legal systems. These are typically classified
into four areas: “physical infrastructure and materials, professional development, law reform
and promotion of a rule-of-law culture”.169
In terms of the rule of law, hybrid tribunals are argued to be more successful in cultivating a
democratic rule of law culture because they encourage a higher degree of participation from
national actors. They are also better placed to influence wider public perceptions of justice
and can foster rule of law norms within a society. The Special Court for Sierra Leone (SCSL)
is the ECCC’s hybrid peer, and it too was conceived with the expectation to create a positive
rule of law legacy in the local judiciary. However, in the case of Sierra Leone, it is argued
that legacy initiatives were late to emerge and the spillover between the Special Court and the
local judiciary has been limited. According to Suma, the SCSL has “fallen far short of
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expectations in contributing to national legal development”.170 Legacy building in the ECCC
has been discussed both in the context of national reconciliation and strengthening the rule of
law in Cambodia.171 While the tribunal is hailed as a model court, assessments of its ability to
leave a rule of law legacy highlight corruption and political interference in Cambodia’s
domestic judiciary, as well as the country’s institutional constraints and absence of political
will. It is argued that these socio-political realities envelope the judicial landscape in
Cambodia, and “shape the contours of the justice system in which the ECCC operates”.172
While hybrid tribunals are intended to achieve a complementary balance between
international and domestic ownership, the ECCC is a complex two-tiered court. The court is
composed of a Pre-Trial Chamber, a Trial Chamber and a Supreme Court Chamber. It is
speculated that the three chambers were established to deal with the potential disagreements
between international and Cambodian co-prosecutors and co-investigating judges. Rulings
are made based on unanimity or a supermajority requiring four of the five judges to agree on
a ruling (the majority of three plus one).173 This formula requires that at least one
international judge needs to agree with the ruling. Although the court is structured as a hybrid
model, the Cambodian component is vulnerable to political manipulation due to a lack of
impartiality and independence from Hun Sen’s CPP regime. This limits its capacity for
comprehensive retributive justice. In 2010, for example, Hun Sen limited the jurisdiction of
the ECCC to only former Khmer Rouge officials in custody at that time.174 According to
Peou, the mandate of the tribunal is also heavily circumscribed by the CPP’s concerns for
regime security and remains limited to the top surviving leadership of the Khmer Rouge. The
net cannot be cast too wide as current and former CPP elites, including Prime Minister Hun
Sen, are former Khmer Rouge officials.175 Indeed, rather than the ECCC influencing the local
170
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legal system in a positive direction, the evidence suggests quite the opposite—that
Cambodia’s national courts have impacted on the quality and integrity of the hybrid tribunal.
There have been two main concerns in this respect: first, that Cambodian standards of justice
affect the tribunal’s quality and credibility; and second, that Cambodian judges and legal
personnel serve as a channel through which the CPP can exert its political influence over the
tribunal.176
A study of Cambodian judges found that judges and prosecutors “expressed little optimism
about the possibility of spillover effects because of the politicised nature of Cambodia’s
judiciary”.177 This is largely a result of Cambodia’s patron-client culture. According to Un
and Ledgerwood, there is an “endemic system of patronage and corruption that is the norm
for Cambodia’s judiciary and law enforcement”.178 In 2009, the United States-based Open
Society Justice Initiative released a scathing report about the ECCC’s failure to cultivate a
rule of law culture in Cambodia. The report attributed blame to both senior court officials and
the political will of the government.179
The ECCC’s rule of law mandate seeks to transfer knowledge and best legal practice into
Cambodia’s domestic court system. However, the challenges of strengthening judicial
independence in Cambodia’s domestic courts are complex and inherently linked to
Cambodia’s historical-political evolution and its current political climate, as examined in
previous chapters. Indeed, there is a genuine disconnect between the conditions present at the
ECCC and in Cambodia’s domestic courts, and this challenges the tribunal’s desired spillover
effects.
Proponents of the tribunal’s ability to transfer legal ‘best practice’ into the local judiciary
broadly support the notion that institutions matter. Institutional transfer is grounded in the
belief that institutions have the capacity to not only “influence norms, beliefs, [and] actions”,
but also to shape outcomes.180 The dominant position within institutional transfer scholarship
is the assumption that formal institutional frameworks (based on the model of the advanced
democracies) can profoundly shape actors’ behaviours, and thereby alter development
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outcomes. In the context of the ECCC, it is widely expected that legal standards, norms and
best practices demonstrated through the tribunal will be transferred into Cambodia’s domestic
judiciary. This in turn is anticipated to foster a liberal rule of law culture in Cambodia.
Evaluations of the ECCC’s potential to achieve a rule of law legacy are mixed. Compared to
the domestic courts, the ECCC has been praised for operating with a much greater degree of
transparency. However, the domestic political culture lacks the political will to enforce and
uphold independence more broadly within the judiciary. The potential is there for the tribunal
to positively influence the local judiciary but the political will is not. Indeed, in interviews
conducted by the author for this dissertation, a Cambodian lawyer stated that “the
government is not willing because it will lose control”.181 Legal professionals believe that
while the ECCC “still builds trust amongst Cambodian people it does not mean that the
ECCC will be a good legacy for the domestic court”.182A foreign official employed in
Cambodia’s legal sector concluded in an interview with the author that: “[the Cambodian
government] can choose to take or not to take [guidance], we cannot force them … but they
have clearly seen a lot of things which they have not experienced before. Whether or not they
will use this information, that is beyond the international community’s call”.183
The tribunal has made significant contributions in terms of its outreach programs and
historical documentation of the Khmer Rouge period. Cambodia’s civil society has been
recognised for having a strong and proactive role in supporting and complementing the work
of the tribunal.184 It is important not to dismiss the tribunal’s work in regards to civil party
participation, increased awareness of fair trial rights, documentation and archiving.

Conclusion
This chapter has provided a comprehensive overview of Cambodia’s formal constitutional
arrangements, political system and legal-institutional structure. It has also examined
legislative developments and the major rule of law reforms undertaken in recent decades.
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The text of the 1993 Constitution features a robust separation of powers and articulates that
the judiciary is an independent branch of government. However, as discussed in earlier
chapters, judicial independence is severely compromised in political reality. Overall this
chapter has shown that the constitutional arrangements established during the UNTAC period
provided for a parliamentary system, where the executive is embedded in the legislature, and
the basic framework for a civil law system superimposed on existing People’s Republic of
Kampuchea/State of Cambodia arrangements.
In the contemporary Cambodian political context examined in Chapter 4, this allows for CPP
control of the legislature. The legal-philosophical discussion in Chapter 2 demonstrated that
in a civil law system, the social purpose of the law is an instrumental one—as a tool to
regulate citizens. In a practical sense, the judiciary is meant to give expression to the will of
the legislature. With Cambodia’s political history and more recent developments recounted in
Chapters 3 and 4, the results of this is that the legal system effectively gives expression to the
will of the CPP. Indeed, new legislation passed in 2014, and designed in principle to improve
the functioning of the judiciary, has allowed further executive influence from the CPP in the
judicial branch of government. This is also the case with the ACU, which was established as
a result of longstanding international pressure for a public integrity mechanism to fight
corruption. However, as this chapter has shown, the CPP regime uses it as a weapon to
discipline judges and silence critics. Judicial review and public integrity mechanisms are
weak and ineffective in Cambodia. While the country has been the recipient of multiple legal
and judicial reform packages in recent decades, they have all fallen short in cultivating
international donors’ expectations for a strong rule of law culture because of the
constitutional arrangements established during the UNTAC period, in combination with
Cambodia’s political culture.
The final section of the chapter examined the ECCC’s mandate to achieve a rule of law
legacy in Cambodia’s domestic judiciary through the ‘positive’ spillover effects of
international ‘best practice’. However, much like earlier externally-driven judicial reform
efforts that are not sensitive to local power relations and cultural values, there is little
prospect that the ECCC can deliver the rule of law outcomes anticipated. Institutional
approaches to ‘good’ governance and state-building do recognise that informal cultural
institutions may impede the effectiveness of formal institutions in facilitating development.
In the final analysis however, institutional perspectives assume that “change in formal
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institutions can lead to … change in long-held cultural values and beliefs”.185 They tend to
downplay the fact that transplanted governance institutions are rarely sensitive to local power
relations and social norms. The effects that local power relations and political culture will
transmit through legal institutions is immediate, whereas reciprocal spillover effects from
institutional reform is much weaker, compromising any rule of law legacy.
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Chapter 6. The Rule of Law in Cambodia: Local Perceptions (1)
Introduction
The purpose of Chapters 6 and 7 is to evaluate the application of the rule of law and
functioning of Cambodia’s judiciary through an analysis of interviews conducted with
government officials, National Assembly members, judges, legal practitioners, International
Non-Governmental Organisations (INGO) and Non-Governmental Organisations (NGO)
workers in 2015 and 2016 in Phnom Penh, Cambodia. This evidence is assessed against the
conceptual framework developed and justified in Chapters 1 and 2. Given the nature of the
sample, the analysis does not attempt to suggest that these interpretations are comprehensive,
or representative of all local or Khmer understandings and experiences, but in combination
with the research presented in previous chapters, it does provide insight into the components
of the rule of law and its shortcomings as understood and practised within the state apparatus,
legal system, civil society and at the broader societal level in Cambodia.
As was stated in Chapter 1, the conceptual framework for the empirical analysis in the
dissertation is comprised of four main indicators of a ‘thin’, procedural rule of law consistent
with a civil law system. The first is laws that are generally applicable, publicly accessible
and consistent over time. This relates to the lawmaking process and social coverage of laws.
The second main indicator is access to the legal system and the third is an effective judicial
review and integrity mechanism. The fourth and most complex is a functional and
independent judiciary. This last indicator is divided into four sub-indicators: (a) impartiality
in the application and enforcement of laws; (b) independence of the judiciary from political
influence; (c) due process – i.e., no interference in legal processes or perversion of the justice
process by police, other officials and private individuals; and (d) bureaucratic capacity in the
legal system.
Using these indicators, the remaining chapters evaluate Cambodia’s legal system and its
operation against this standard, which is appropriate to its civil law system, to assess the
quality and understanding of the rule of law in the country. Chapter 6 addresses the first three
of these indicators, while Chapter 7 presents the analysis and results of the fourth. Before
analysing the components of the framework outlined above, it is necessary to survey and
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contrast local understandings of the rule of law with international normative standards to
orient the detailed analysis that follows.

Local Understandings of the Rule of Law in Cambodia
It is instructive to consider a well-known Cambodian folktale called ‘Two Otters Finding
Food Together’ (ភេពីររកស៊ីចូលគ្នា) before embarking on an analysis of the rule of law in
Cambodia. During an interview, the author was told this traditional folktale to illustrate some
common Cambodian attitudes towards involving a judge and the courts in matters of dispute,
instead of settling them privately outside of the law.1 The folktale advises people to be
cautious or to refrain from seeking help from the courts because when you engage the
services of a judge you always lose out, even if you win the case because the judges and
courts are largely corrupt. This is because you are required to give money to the judge and
court when you seek their help. As discussed through this analysis and in Chapter 7, it is
common practice in Cambodia to pay a bribe to expedite a legal case, or to secure a
favourable outcome.
As discussed in Chapter 2, there are distinct differences in how the rule of law is understood
across civil and common law traditions. The social purpose of the law in a civil law
jurisdiction is to serve as an instrument of the state to regulate citizens. This is in contrast to
the idea that the purpose of law is to protect individual liberty by limiting the power of state,
as espoused in the common law tradition. The Kingdom of Cambodia is officially classified
as a civil law country, and has been the recipient of extensive international legal assistance
and influence as part of its reconstruction in the post-Khmer Rouge period. Legal reform has
been at the core of international donor assistance as discussed in Chapter 5. Japan, Germany
and France have contributed to substantial legal reform, with these countries being
instrumental in the drafting of the revised Cambodian Civil and Criminal Codes among other
laws. Although Cambodia is sometimes referred to as having a ‘hybrid’ legal system, the
detailed elaboration of its structure institutions and practices presented in Chapter 5 suggests
it is consistent with the civil law, with little evidence of common law elements or practices.

1
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Divergent understandings of the rule of law operate in Cambodia, revealing that there is a
lack of congruence between international and local understandings of what the ‘rule of law’
means. For instance, most Cambodian participants interviewed seldom articulated the
common assumptions of judicial independence that were outlined earlier in Chapter 2 of this
dissertation. This supports the contention of a real disconnect between the rule of law
scholarship, foreign-sourced judicial training, and the everyday practices within the legal
system and socio-political culture of the population.
Multiple participants expressed that many Cambodians did not understand the concept of the
rule of law. One respondent stated that “mainly [people] understand that the law is important,
other than that they will say it is up to anyone to use the law for any benefits they may
[get]”.2 The participant went on to express that even most Cambodians working in the legal
and public sectors were not familiar with the Khmer term for the ‘rule of law’, niterod
(នីតិរដ្ឋ).3 As one local researcher noted:

niterod (នីតិរដ្ឋ) is really only for those who are working with the international
organisations, donor funded rule of law programs and government officials who are in
a higher position that take charge of dealing with some of these reform programs, it is
really only a term used amongst these elites.4
The above comment illustrates that in a theoretical and practical sense, the law and judicial
system are distant from the general public and not even seen as an integral part of the nation’s
institutional structure. One respondent stated, for example, that many Cambodians understand
the term ‘state’ to mean the government (executive); they do not regard the ‘state’ as
including the legislature and judiciary.5
One local NGO director with extensive experience working with Cambodia’s donor
community, stated that although there is a Khmer term for the rule of law, when he visits the
countryside to engage in work there, residents there “have no idea” about it. This is the same
for terms like ‘genocide’, ‘crimes against humanity’ and ‘war crimes’, which have been
2
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added to the Khmer language, but prior to the formation of the ECCC have not featured in the
language.6 There is no precise date for when the phrase ‘rule of law’ entered the Khmer
lexicon, but it is reasonable to infer that it was during the United Nations Transitional
Authority in Cambodia (UNTAC) period. He concluded with, “if you go to a village and take
some time to explain [it] they will understand but it is not naturally there”.7 An interview
with a former judge also confirmed that the majority of Cambodians do not understand the
rule of law. The former judge stated that because many Cambodians, especially those in the
countryside, are illiterate it is easy for politicians to “exploit, cheat and lie to them”.8 The
judge went on to state that “the government does not pay much attention to the rule of law …
it is just a cover up for the international community [referring to the government’s rhetorical
commitment to the rule of law]”.9
A number of interview participants questioned the compatibility of the rule of law to
Cambodian society. Some of the comments include: “most Cambodian people would see the
rule of law as a purely Western idea”,10 and “[the rule of law] has good intentions but it’s
purely a western concept”.11 When asked whether the rule of law was compatible with
Cambodian society, one government official responded:
we need to adopt democracy but we cannot change our culture or traditional beliefs
overnight. If we try to change everything overnight we have a problem, like what we
saw in many Arab countries. Culture has become the mindset of many people, and it
is not easy to change the mindset. We adopted democracy, the western rule of law,
but at the same time we cannot change the mindset immediately by adopting western
perceptions of the rule of law. We have Asian democracy and European democracy
which have different perceptions because of culture. Let people clearly decide what is
best for them and their society …12
This statement mirrors the published views of Prime Minister Hun Sen, who wrote in 2009
that the rule of law is only “built with difficulty over time based on the traditions and culture
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of a society according to its human, institutional and financial capacity”.13 Both of these
responses illustrate that Cambodian political elites do not view the rule of law as a universal
normative standard to be attained, but a resource tailored to the needs of the Cambodian state
and society.
As discussed in Chapter 1, scholarship has attempted to draw similarities and make
comparisons between Singapore and Cambodia in terms of a ‘rule of law’ versus ‘rule by
law’ culture. The above statements suggest some commonality in the idea, that similar to
Singapore, Cambodia can carve out its own rule of law definition, one which suits its
economic and political interests. Unlike Singapore however, Cambodia is under greater
international constraints as the below quote demonstrates. For instance, when asked whether
Cambodia should pursue its own rule of law definition, one participant stated that:
I think it would be dangerous if Cambodia tried to interpret their own rule of law …
unlike Singapore, Cambodia is still a developing country. Singapore adopt[ed] that
idea of rule by law to feed their economic interests. Cambodia is different, we still
demand a lot of things from donors, so defining the term rule of law by the
Cambodian interpretation would hurt the nation and foreign relations.14
Cambodia remains under greater pressure to maintain at least a rhetorical commitment to
international standards of the rule of law and judicial independence, and reforms in this
direction, because of its extensive donor partnerships.
On the ground, however, local participants offered numerous and varied definitions and
assumptions about the rule of law. These ranged from having “enough laws” to “equality
under the law”, to “the implementation and enforcement of existing laws”, and also a
pervasive negative view of the rule of law as “detrimental to personal interests”. Those active
within civil society organisations tended to echo international donor definitions of a ‘thick’,
or substantive rule of law, in contrast to state officials who tended to characterise the rule of
law in terms of there being “a number of enforced laws”, which is more consistent with a
thin, procedural rule of law, characteristic of civil law systems. Given these divergent
understandings, it is questionable whether the rule of law and its essential components, such
as an independent judiciary, are regarded as integral to the legal system in Cambodia by
13
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members of the executive and practitioners within the legal system itself. The following
sections of this chapter apply the first three indicators of the conceptual framework discussed
in the introduction to evaluate the rule of law in Cambodia.

Conceptual Framework
Laws that are Generally Applicable, Publicly Accessible and Consistent over Time
This indicator refers to the quality of laws and the law-making and publication process.
Hampered by its historical legacy, constitutional structure and authoritarian hegemonic party
system, Cambodia remains deficient on this indicator, although with recent improvements
with the promulgation of new Criminal and Civil Codes in 2007 and 2011 respectively. In a
civil law system, this indicator relies on comprehensive formal legal codes being in place to
regulate all areas of public and private law. This is held by Cambodians to be inadequate.
After having articulated that the two fundamental components of the rule of law include the
presence of a law, and the enforcement of the law, the spokesperson for the Ministry of
Justice said the government is actively working to establish “more laws and regulations to
respond to the needs of the people [to] maintain public and social order”.15 Consistent with
this view, other interviews support the idea that having enough, or sufficient social coverage
of laws, is integral to understanding how the rule of law is interpreted in Cambodia. As one
Cambodian lawyer stated, “Cambodia has a lot of laws now, not enough laws but we have a
lot”.16 A sitting judge when discussing how the ruling party understands the rule of law stated
that “they [the ruling party] talk about making more laws to make [society] better to ensure
that people have more basic rights”.17 In this context, Cambodian government officials often
refer to the Cambodian legislature promulgating and implementing new laws, such as the
proposed cyber security law being drafted at the time of writing.
A respondent working in an independent research institution stated that when most people in
Cambodia think about the rule of law they refer to “the willingness of the leader to respect
the law and that we [society] have enough laws”.18 This was again emphasised by a local
NGO worker: “for us the rule of law means we have law, there is a law in the country and we
15
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implement the law”.19 A spokesperson from the Ministry of Justice defined the rule of law as
the following:
First there must be a law, there must be enough law to govern the relations between
the people and society to maintain order and security... So first there must be enough
law and secondly there must be law enforcement, the law must be enforced properly,
without proper enforcement there is not the rule of law. This is what the Cambodian
people understand about the rule of law… what the government is doing is to
establish a very sufficient law which covers every aspect of people’s life … [the
government] are also enforcing the law properly so law can fulfil and respond to
everyone’s needs in society. So there are only two basic concepts that people
understand, there is the law and the law enforcement.20
The above quotes support rule of law characteristics typical of a civil law understanding,
especially at a government level. The presence of a law and its enforcement is emphasised, as
is the purpose of the law to serve as a tool to regulate relations in society. The ‘rule of law’ is
thus understood primarily as an instrument of the state to exert control and maintain order in
society. As discussed in Chapter 2, this is consistent with how the rule of law is conceived in
the civil law tradition. This is significant because the notion of the rule of law meaning that
there are enough or sufficient laws to regulate social relations is not generally considered in
Western scholarship, which takes the presence of law, and common law understandings of a
thick, substantive rule of law as given.
A civil legal system where statutes are the supreme source of law means that there needs to
be quality and comprehensive legal codes covering all aspects of public and private law. With
Cambodia’s historical legacy and capacity shortfalls it is only very recently that
comprehensive codes have come into force in many areas, with gaps filled by executive
decrees and sub-decrees, the constitutionality of which is questionable. As Chapter 5 has
shown, the quality of these laws is contested as to whether they serve the whole society and
respect human rights. This is exacerbated with weak to non-existent judicial review and
public integrity mechanisms. In a civil law system where the purpose of the judiciary is to
implement the will of the legislature as expressed through laws, the presence of quality and
comprehensive legal codes is paramount to securing any meaningful rule of law.
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The integral relationship between the quality of laws and the rule of law in a civil law system
is understood at the highest levels of government. A Ministry of Justice spokesperson stated
that the:
rule of law depends on the quality of the laws and the law enforcement, but to enforce
the law properly it comes together the fundamental principles of democracy and
human rights… that’s why to promote democracy and the rule of law the government
and civil society must work together to promote human rights, basic fundamental
rights, concepts of democracy and establish law with good qualities and enforce it
properly.21
In response to what the rule of law means, a Cambodian lawyer responded that the law must
be implemented properly and respected.22 This extended to the law-making process: “the
legislature must respect the law … when they pass the law they must look at the upper law,
the constitution, the human rights institutions that are in Cambodia… [in order] to make sure
that all versions and all concepts of the constitution [are] respected”.23 However, when asked
to comment on how well the law was being enforced in Cambodia, he responded that laws
were limited and often ambiguous, “favouring the government and the state … not the
people”.24 A Cambodian working in local research institute described the National Assembly
“as a ‘robbers bank’, they just approve every law that the government likes so it is not really
effective”.25
Interviews conducted for this study indicate that quality and non-discriminatory law-making
is understood by Cambodian state elites to be crucial in a civil legal system both in theory
and rhetorically. However, because of its historical legacy and political culture of patron
clientelism, as elaborated in Chapters 3 and 4, the evidence suggests that the substance and
application of particular laws are discriminatory, and that the government uses the law
strategically to suppress social and political opposition to the Cambodian People’s Party
(CPP) rule. Thus, the Cambodian rule of law cannot be said to meet the criterion of general
applicability required by this indicator.
The general applicability of laws means that they are not targeted against individuals or
discrete groups or classes of people in society. The evidence suggests that Cambodia is also
21
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deficient on this aspect of the indicator. In rule of law scholarship there is an assumed
understanding and value that the rule of law is supreme and everyone is equally subject to the
law. In the Cambodian context, this is not the case, and consequently the ‘rule of law’ is often
viewed as a negative factor—again, a finding largely absent from Western normative
understandings of the rule of law. For example, one civil society actor acknowledged that the
rule of law was “something everyone should respect”, but for many Cambodians the rule of
law is an “obstacle when it hurts their personal interests”.26 The idea of the rule of law
operating as an obstacle to individual interests was expressed as a reality for both ordinary
and elite Cambodians. Another respondent also stated that the rule of law is seen as an
“obstacle to respect” because it often “hurts personal interests and is an obstacle to
business”.27
Individuals also expressed concern that some laws intentionally eroded individual’s rights
and protections. One respondent acknowledged that people active within civil society
organisations recognised that “everyone is equal before the law”, but outside of that context,
many Cambodians adopted a negative attitude towards the rule of law because Cambodia has
“several laws that have provisions and articles that promote human rights violations”.28
This reinforces that having laws and ensuring that they are implemented and enforced is
important, but it also illustrates that the ‘rule of law’ is not always a ‘good’ or desirable
attribute when laws are discriminatory and undermine individual rights. The quality of laws
is crucial in Cambodia’s civil law system where concrete judicial review in specific cases
does not exist. With the increasingly hostile political environment in Cambodia since the
2013 election, it can be expected that many Cambodians have a negative attitude to the rule
of law because the government continues to carry out violence and injustice under the banner
of ‘the rule of law’. This is summarised with the following comment from a local NGO
worker:
When you talk about the rule of law most people get frustrated with the [term],
because the government keeps saying ‘the rule of law’, but this is the reality that
people see [referring to violence and arrest towards garment workers, those facing
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forced eviction and human rights defenders etc.]. When they arrest human rights and
land activists, [the government] says that they promote the rule of law.29
A similar statement was also given from another local NGO worker:
When the government arrests people and puts them in jail, and when people complain
that the arrest is not fair they always encounter the statement that ‘they [the
government] implement the rule of law’… so the rule of law means the enforcement
of the law, it is not about fair[ness], human rights [or] respect, it is about enforcing the
law and the interpretation of the law.30
Both of these comments are consistent with the civil law concept of the rule of law, where the
law serves as a tool to regulate citizens, again illustrating the importance of law making and
the structure of the legislative branch of government in illiberal settings such as Cambodia.
Multiple interview participants agreed that since the 2013 election the government has
increasingly relied on the courts to suppress political dissident and human rights activists.
There has been a notable increase in the number of legal cases launched against members of
the former opposition, human rights defenders and journalists in recent years. As one
respondent put it, in a bid to secure legitimacy and shift away from violent tactics, when
responding to questionable detentions or arrests, the government instead adopts the line that
“this is the rule of law, the court is independent and they do what they want”.31 Where
previously violent tactics may have been employed, the participant suggests that the
government now knows violence will invite intense criticism from international donors. 32
Responses like this are part of the government’s rhetorical commitment to the rule of law. As
an example, in referring to opposition politicians and social activists, a spokesperson for the
Ministry of Justice stated that people have a different understanding about the rule of law,
democracy and human rights because politicians frequently manipulate the population
through adopting these discourses to justify the direct undermining of the rule of law.33
Through implying that the judiciary is independent from the executive and free from political
interference, the ruling party attempts to convince Cambodians that the government is
29
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upholding and enforcing the rule of law. The author notes that multiple interview participants
commented that the CPP thinks Cambodians are oblivious to this, but they underestimate the
potential of their population. Cambodians are much more engaged politically and many see
through the empty rhetoric.
A respondent working at a local research institute commented that it was common knowledge
in society that the law was not ‘generally applicable’ – in that state institutions
accommodated Cambodia’s elites and politicians.34 Equity and impartiality in the application
and enforcement of the law is a theme investigated further in Chapter 7. He further noted that
the challenges facing the application of the rule of law in Cambodia are everywhere:
the court system is under-resourced, under political influence, the law making process
needs to consider who is participating [in consultations] … whether there is there any
meaningful discussion on the laws? Who is passing the laws? The law has been seen
as a tool for the leaders to clamp down on political dissidents.35
This is because in Cambodia some laws exist to undermine the rule of law and to promote
human rights violations.36 There is little to no consultation with society when drafting new
laws: “we need the National Assembly and the government to hear from us and quote our
views [when considering draft laws]”.37 Sometimes new laws provide only the general
provisions for law but lack specific detail.38
In addition, Cambodia’s laws are only belatedly and sporadically available, and not publicly
accessible in any coherent sense. Unlike most civil law countries where comprehensive codes
are enacted, Cambodia has relied largely on executive regulations (decrees and ‘sub-decrees’)
to fill the gaps in detailed law making. There is no constitutional provision or requirement for
executive regulations to be reviewed or approved by the National Assembly. This has
resulted in a system where different ministries make regulations on the same subject leading
to a lack of clarity, coherence and an intermittent and incomplete publication of laws and
regulations. Despite an Official Gazette that publishes all laws issuing from the Council of
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Ministers, there has been no effective system of indexing or compilation across
government.39
Enough, or sufficient social coverage of quality laws is integral to how the rule of law is
understood in Cambodia. This was considered by respondents to be improving although still
inadequate. The general applicability of laws is also deficient in that laws are promulgated
that target certain groups in society and that can be used to undermine human rights.
Additionally, Cambodia’s laws and executive decrees and sub-decrees are not wellcoordinated, are not compiled or indexed, and only sometimes available to the public. The
law-making process lacks social coverage, general applicability, detail and transparency,
meaningful review processes, and consistency over time.

Access to Legal System
The legal system being available to all citizens in society is integral to any effective rule of
law. This means that financial costs and other barriers such as distance from courts and legal
services should not obstruct access to justice. The evidence indicates that the legal system is
distant from and not accessible to all Cambodians equitably. The Ministry of Justice has the
responsibility for promoting the rule of law in the justice sector, this includes establishing a
“good quality of law and monitoring and supervising the judicial service that is provided to
the people to make sure people have access to [it]”.40 A lawyer said that “we have a lot of law
but most Cambodian people do not understand the law and they cannot access the law”.41 He
commented further that people who oppose the government cannot rely on or use the law to
pursue their cause as they are recorded on a “black list” at both provincial and national
levels.42 An NGO worker added, “When a victim has a problem they cannot use the law to
find justice”.43 Another working at an INGO commented that people don't respect judges and
police officers, they “fear them”.44
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A Cambodian working at a local research institute said that “people have limited knowledge
on law and when it comes to the justice system it seems that the poor do not have access to
legal assistance and of course the corrupt court does not provide fairness even to the legal
representatives to fight accordingly to the court process”.45 This is in reference to lawyers not
being able to see their clients, pre-trial detention and a lack of due process. There is also
inadequate provision for legal aid in assisting those lacking the financial means to access the
legal system. The government provides a small legal aid budget to the Bar Association of
Cambodia (BAKC) and other legal aid is available to the poor through a number of NGOs.
This is regarded as wholly inadequate, however, to service the Cambodian population. For
example, according to International Bar Association’s Human Rights (IBAHRI) in 2015, the
annual amount allocated by the Ministry of Justice to the BAKC for legal aid was
approximately US$73,000. Reports suggest the amounts available are not even enough to
cover the nominal costs of legal aid lawyers let alone the facilitation fees that must be paid to
move cases through each stage of the court system. Judges were also dismissive of cases
defended by legal aid lawyers because on the unlikelihood of a substantial bribe.46
The legal system thus favours those with economic and political power:
[the poor] don’t have the resources to fight to get good legal representatives, and on
the other hand they don't have money to corrupt the judge, the rich have the resources
to higher the representatives and the money to bribe the judge. The poor do not have
power because it is hard for them to mobilise the injustice that the court delivers.47
Sometimes poor people have to sell land in order to fight legal cases in the court. “In the
domestic court it seems that you need money and social status”.48 He concluded that
“[Cambodians] have no hope. We still believe that the court is too far away from [us], it is
something that is far from our home, physically and conceptually it belongs to someone else,
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it is for someone with economic and political power to use for their own benefit, not an
institution that provides justice”.49
This respondent gave the example of the Appeals Court to illustrate how the courts are both
physically and conceptually distant from many Cambodians:
The Appeals Court is only available in Phnom Penh, so if people need to go through
this court they need to come to Phnom Penh. Imagine the poor people who are
fighting with someone in the village or the province, it costs a lot … the centralisation
of all these state authorities is also something that is a challenge for those people to
access justice.50
The director of a local NGO with extensive experience working with Cambodia’s
international donors said that attempts to introduce alternative dispute resolution mechanisms
were also fraught with difficulty: “the donor tried to create an arbitral system, [an] out of
court negotiation system, [but] it is so far from the reality of the people, it is so far away from
their ability to even grasp the idea to use it, but donors stick to it because it’s their agenda”.51
Cambodia’s legal system lacks accessibility for all citizens. This is because of its prohibitive
financial cost, in that ‘facilitation fees’ must be paid to pursue or defend a case, in addition to
lawyers’ fees. The system is heavily centralised with all appeals courts located in Phnom
Penh distant from the bulk of the population in the provinces, which also lack legal personnel
and infrastructure. There are also cultural reasons for the inaccessibility of the legal system,
in that courts and legal proceedings are seen as elite domains, conceptually and physically
distant from the lives and needs of ordinary people.
Effective Judicial Review and Integrity Mechanism
An effective rule of law requires judicial review and integrity mechanisms to ensure
oversight and accountability in the system. Chapter 2 of the dissertation has elucidated the
components of a civil law system, its legal-institutional foundations, and points of difference
with common law understandings. As discussed earlier, the social purpose and sources of law
are different in a civil law jurisdiction, which means that judicial review mechanisms and the
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separation between the judiciary and other branches of government are typically weaker. In a
civil law system, the judiciary’s purpose is to give expression to the will of the legislature,
rather than ensure the protection of individual liberty. Judicial review mechanisms are only
available in the ‘abstract’, rather than being empowered to test the constitutionality of laws in
‘concrete’ cases (as in the common law). Chapter 5 of the dissertation examined the
contemporary legal landscape in Cambodia, noting that despite formal institutional
provisions, the Council of Jurists and Constitutional Council fail to provide any effective
judicial review. This is exacerbated by an ineffective Senate, the lack of a ‘loyal opposition’,
and a CPP-dominated National Assembly that acts as a ‘rubber stamp’ for the executive.52
The absence of specific mention of Cambodian judicial review provisions in interviews
undertaken for this research suggest they are not widely known or understood, even by many
legal practitioners. Many civil society respondents alluded to judicial review in mentioning
the lack of a meaningful ‘separation of powers’ in Cambodia. However, their responses often
reflected common law understandings, perhaps influenced by Anglo-American donors,
betraying a lack of understanding of Cambodia’s constitutional provisions in this respect.
One respondent working at a local research institution, for example, stated that the rule of law
should “emerge from a system of checks and balances … we cannot just depend on
politicians to implement those laws … there needs to be a mechanism to propel them to
enforce those laws, not just based on their willingness to do it, that is really not enough”.53
He further elaborated:
the judiciary is considered to be very corrupt and highly impartial and basically under
the control of the ruling party. If you look at the important state institutions that in a
liberal democratic country have a role to check and balance the government, here in
Cambodia they cannot function like that … the executive is too powerful to be
constrained by laws. This explains why the rule of law in Cambodia cannot function
well.54
A Cambodian lawyer stated similarly, “the Government has the power to control almost
everything in Cambodia”.55 He commented that there is no separation between political
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institutions and in the judiciary, and that judges were often members of the ruling party.56 In
terms of institutional arrangements, the lawyer invokes a common law understanding in
referring to a strict separation of powers between the executive, legislature and the judiciary.
This is another example of how Cambodia’s legal tradition is overlooked or misunderstood
when making assessments about the state’s rule of law quality.
In a common law system, the notion of the separation of powers supports strong judicial
review powers, and the capacity for the judiciary to provide an authoritative check on the
power of the legislature and executive by striking down laws. In civil law countries, like
Cambodia, there is judicial review only in the abstract and the judiciary is thus much more
constrained. In most civil law systems, the judiciary is not constitutionally-empowered to
control or challenge the decisions of the legislative and executive branches in concrete
instances that are tested in the courts.57 This supports the argument of the dissertation that
with its parliamentary system and civil law, Cambodia does not have the institutional
provisions to provide an effective system of checks and balances without a supporting
political culture such as in Germany and Japan, which share the same basic institutional
configuration.
On the surface, Cambodia has made some important recent reforms in public integrity
mechanisms with the 2010 Anti-Corruption Law and establishment of the Anti-Corruption
Unit (ACU) (as explained in Chapter 5). Within Cambodia’s contemporary state structures,
the judiciary has been the focus of much discussion relating to reform aimed at strengthening
integrity, reducing corruption, and enhancing the rule of law. As much of the extant literature
holds, Cambodia’s national courts are “embedded within … extensive patrimonial
networks”.58 The justice sector is riddled with corruption and disregard for fair legal practices
as the previous sections have shown. Un and Ledgerwood argue that the “absence of
institutional constraints coupled with a wider socio-political environment dominated by
patronage and corruption blurs judges’ perceptions of what constitutes legality and
illegality”.59 Judges have increasingly come under the scrutiny of the ACU.
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Referring to the ACU, a Council of Ministers spokesperson said that the Prime Minister has
to show that the government is fighting corruption, “they have to show that they are
complying with the rule of law, they have to set a good example”.60 He said that the
government wants good lawyers and prosecutors … peer pressure can [turn] them to
corruption, the system is corrupting people. The lawyers set up their own network and
sometimes control the judge. We have a spokesperson from the Ministry of Justice
reporting what is happening, and these complaints can go to the ACU who are
monitoring.61
Multiple respondents referred to the ACU and the anti-corruption law as mechanisms to
control and discipline judges and court staff. The Council of Ministers spokesperson said, for
example, that “the state gave the judge power … we cannot stand this issue anymore
[referring to judicial corruption]; they [the judges] abused it. The Prime Minister had to
create a checks and balance system against the judge”.62
One civil society actor referred to the country’s complex socio-political history when asked
to discuss if potential aspects of Khmer culture may impact the rule of law from operating in
Cambodia. He stated that during the feudal system when Cambodia was ruled by a King, the
monarch was “your authority … people [did] not feel that they contribute[d] to the fair rule of
law, it [came] from the King, the wisdom of the King, the character of the King, they are
[the] one that provides the fair rule of law”.63 Cambodia’s intensive involvement with the UN
and international community in recent decades was argued to have sparked the beginning of
increased conversation about respect for human rights and judicial independence. It was in
the 1990s when discussions began about the need to “change the old idea, the old discourse,
the old culture”, (i.e., that the King is supreme ruler and provider of law).64 Another
respondent said that “we have leaders that decide everything … concepts like integrity are
new concepts in Cambodia … I don’t reject the fact that some Cambodian people have
integrity, they do have it, but as a culture we don’t really encourage it”.65
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Perhaps due to this, there is a high level of tolerance towards corruption in Cambodian
society according to a respondent working at a local research institute. He shared this story:
“I remember 10 years ago when I went to the countryside and talked to some families as I
was being considered for marriage to their daughter, they asked me where I worked, my
salary and whether I could earn extra money [from] the job I did” (essentially, they were
asking whether he had the capacity to engage in corruption).66 He responded: “I can only earn
pieces of paper not money. But society expects and tolerates this [making reference to being
able to earn on top of your salary]”.67 In Cambodia, certain careers are pursued specifically
because of their capacity to earn a large premium on top of their salary. Multiple respondents
mentioned occupations such as customs officers, lawyers, and judges in this respect.
Cock argues that this system of intense predation has become necessary for fulfilling
individual’s economic aspirations in society.68 In 2006, the United Nations Special
Representative for Human Rights, Yash Ghai, made reference to these aspirations in his
observations of the Cambodian judiciary:
Although these judges earn extremely small salaries by our standards, and even to
some extent by Cambodian standards, they live a life of great affluence… When I
went to interview some judges there were expensive Lexus cars parked outside the
court. I was told they belonged to the municipal court judges. The judges were
ostentatiously dressed; they had bejewelled rings and expensive watches so it was
hard to believe they could have afforded those with their low salaries.69
Increasing salaries is often cited as a remedy for corruption in developing countries. When
discussing barriers to judicial independence and corruption, one Cambodian judge stated that
“[i]n order for a person to have a code of ethics that person should be able to have a full
stomach”.70 Public servants in Cambodia receive relatively low salaries. Officially, judges are
paid in the range of US$300-500 per month; and entry into the Royal School of Magistracy is
typically secured through payment (a figure ranging from US$40-50,000).71

66

Ibid.
Ibid.
68
Andrew R. Cock, ‘External Actors and the Relative Autonomy of the Ruling Elite in Post-UNTAC
Cambodia’, Journal of Southeast Asian Studies 41, no. 2 (2010): 255.
69
Gai cited in Cock, ‘External Actors and the Relative Autonomy of the Ruling Elite in Post-UNTAC
Cambodia’, 255.
70
Interview with Cambodian judge, Phnom Penh, September 2015, J1.
71
Interview with Cambodian national employed in INGO working on anti-corruption, Phnom Penh, September
2015, INGO2.
67

160

Applicants also had to be well connected to obtain a lucrative government position, most
likely knowing some of the hiring committee members. To become a judge, for example, it is
required that you complete the training program and sit an exam, but the selection process is
extremely corrupt and multiple participants cited figures ranging from US$50,000 to
$80,000.72 One respondent informed the author that there was also corruption taking place in
regards to the recruitment of national staff at the Extraordinary Chambers in the Courts of
Cambodia (ECCC). He reported that some national staff had paid to secure their position
because salaries at the ECCC were extremely high compared to those in the Cambodian
public sector.73
In order for judges and prosecutors to make the money back given the cost to enter these
professions, they engaged in corruption: “[because] you buy the office [your position] … you
must find a way to get back the money back”.74 One respondent also said that nepotism is
particularly rife in the judiciary: “if you have a Father who is a judge, you are certain that his
son or all of his sons will become a judge or a prosecutor”.75 This indicates that corrupt
practices are now generationally-entrenched in the system.
A Cambodian national employed at an INGO in Phnom Penh shared a story with the author
about his interactions with trainee judges, who often ate lunch at the same restaurant:
we end up eating together and we always joke together that this guy is studying the
judicial profession but when he goes out he becomes one of the most corrupt people
in the country… we tell them that they will become very rich and we both laugh. If
you ask people why they study law, why they want to become a lawyer or a judge, it
is because they can make a lot of money through corruption.76
Insufficient funding and support commonly facilitates corrupt practices within the domestic
courts. Cambodia’s underfunded court system “creates [a] space where people can engage in
corrupt practices”. This extends to judges, prosecutors and lawyers, as well as clients who
may pay a fee to “facilitate the progress of their case” or a bribe to have a case thrown out.77
The ACU was also mentioned as a tool to further the ruling party’s political strategy and to
facilitate corruption both for the benefit of individuals and the CPP’s political agenda. In
72

Ibid.
Ibid.
74
Ibid.
75
Ibid.
76
Ibid.
77
Interview with Cambodian national employed at the United States Embassy, Phnom Penh, July 2016, CFE3.
73

161

April 2015 for example, former Phnom Penh Municipal Court President, Ang Maltey, was
arrested by the ACU for widespread corruption. Such acts help to validate the government’s
clamp down on corruption and corrupt officials, but multiple individuals referenced this
example as the government punishing those that had fallen out of line with the party. One
respondent stated that Maltey’s arrest was the result of him challenging his superiors and no
longer being compliant.78
The ACU Chairman is Mr Om Yentieng, who was directly appointed by Prime Minister Hun
Sen. According to one respondent, the ACU is used to “crackdown on those who have fallen
unfavourably with the PM and ruling party”.79 He also commented that regarding the highprofile case of former Phnom Penh Municipal Court Director, Ang Mealaktei, by the ACU:
The ACU was right to arrest him but there are some behind the scenes issues which I
heard … [he] is very daring, he even challenged his boss the general prosecutor, and
sometimes he even filed complaints against some of his superiors, those who are at
the top. So when the corruption case came up it was a good opportunity to kick him
out.80
When commenting on the effectiveness of the ACU, a Cambodian national working at a
foreign embassy responded that the ACU has limitations because it is politicised: “[it is]
weak in terms of law enforcement … they cannot deal with the big fish, maybe they pick the
small fish only? The ACU is accused of not being independent”.81 A member of the
Cambodian National Rescue Party (CNRP) opposition responded similarly:
The composition of the ACU is not independent, the chief of the ACU is an advisor to
Hun Sen. If you clean corruption you should clean from the top not the bottom, but
the ACU cleans from the bottom – the ordinary police officer, the tax agent,
sometimes the private sector but not the government.82
The opposition politician further commented that corruption and the monitoring of it was a
tool used by the ruling party: “if you are a corrupt judge, the CPP will have a record … if you
want to move against me [the ruling party] or betray me the government will release the
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document, it is all led by one man – Hun Sen”.83 An international staff member of the ECCC
said similarly of the ACU:
[It] is just a control mechanism to ensure that no one will defect from the ruling party.
My impression is that they collect information and if anyone’s loyalty is in doubt they
may defect, they will know what will happen … most people have zero confidence in
the ACU except for [it] being a tool to punish disloyal [public] servants.84
The integrity situation in the judiciary was summed up by a practising lawyer: if judges
commit corruption, but the judge is on side with the government they are not held
accountable – but if you betray the ruling party you will be held accountable.85
Given its constitutional structure, hegemonic party and civil law system, Cambodia does not
have a functioning separation of powers or effective judicial review provisions that can check
legislative and executive power by striking down unconstitutional laws. Improvements have
been made to public integrity mechanisms in a formal sense, with the long-awaited
introduction in 2010 of the Anti-Corruption Law and ACU. However, the ACU is aligned
with CPP and is used by the regime to discipline non-compliant judges and other opponents.
The patronage system, nepotism and corruption is now generationally-entrenched in
Cambodia, with many judges and legal officials following in the footsteps of their parents
and other relatives. The younger judges and legal practitioners are seen as more rapacious,
greedy and lacking in professional integrity than their elders, despite years of donorsponsored legal and judicial reform efforts.

Conclusion
This chapter first canvassed local understandings of the rule of law, and how they contrast
with international standards, to orient the reader to the empirical analysis that followed. This
discussion, and the evidence presented to support it, demonstrate that there are divergent
understandings of the rule of law operating in Cambodia, suggesting a disconnect between
Western rule of law scholarship, local legal understandings and practice, and the everyday
socio-political culture of the local population. Interviews revealed that the legal and judicial
system are theoretically and practically very distant from the general public. Statements by
Cambodian government officials regarding their interpretation of the rule of law suggest that
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local political elites do not view the rule of law as an international normative standard to
strive towards. Instead, the rule of law is understood as a legal resource for regulating society
that should be tailored to the local Cambodian context. ‘Thin’ rule of law definitions
consistent with a civil law system tended to be expressed by state officials, in contrast to
‘thick’ definitions that were expressed by Cambodians working closely with civil society and
international donors.
This chapter then applied the conceptual framework for analysis developed in Chapters 1 and
2 to the data generated from interviews conducted with Cambodian legal stakeholders in
2015 and 2016 to assess the application of the rule of law. This framework provides for a thin
rule of law consistent with Cambodia’s civil law system that was elaborated in Chapter 5.
Chapter 6 analysed the evidence against the first three indicators of the framework: (1) laws
that are generally applicable, publicly accessible and consistent over time; an (2) accessible
legal system for all citizens with an (3) effective judicial review and integrity mechanism.
Chapter 7 investigates the remaining indicator of a (4) functional and independent judiciary
according to the sub-indicators of impartiality in the application and enforcement of laws,
independence of the judiciary from political influence, the observance of due process in
procedures, and sufficient bureaucratic capacity in the legal system for its effective
functioning.
On the first indicator of laws that are generally applicable, publicly accessible and consistent
over time, the chapter found that enough, or sufficient social coverage of law, is integral to
how the rule of law is understood in Cambodia. This was considered by respondents to be
improving although still far from adequate. The general applicability of laws is also
considered to be deficient by respondents in that laws are promulgated that target certain
groups in society and are used to undermine the human rights of segments of the population.
Cambodia’s laws, which are supplemented by executive decrees and sub-decrees are not
well-coordinated, are not compiled or indexed comprehensively and coherently, and are only
sometimes available to the public. The results from the analysis demonstrate that the lawmaking process lacks social coverage, general applicability, detail and transparency, and
consistency over time.
Cambodia’s legal system also lacks accessibility for all citizens, which is the second indicator
of the framework for analysis. This is because of its prohibitive financial cost, in that
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‘facilitation fees’ must be paid to pursue or defend a case, in addition to lawyers’ fees. The
system is also heavily centralised with all appeals courts located in Phnom Penh and
therefore distant from most of the population. The legal system also lacks legal personnel and
infrastructure, and special provisions for the poor, such as legal aid. There are also cultural
reasons for the inaccessibility of the legal system, in that courts and legal proceedings are
seen as elite domains, conceptually and physically distant from the lives and needs of
ordinary people.
The third indicator of the conceptual framework analysed in this chapter—that of an effective
judicial review and integrity mechanism—shows that Cambodia does not have a functioning
separation of powers or authoritative judicial review provisions that can check legislative and
executive power. While improvements have been made to public integrity mechanisms in a
formal sense, respondents were of the opinion that the ACU is aligned with the CPP and is
used by the regime to discipline non-compliant judges and other opponents through
corruption charges. Additionally, the chapter found that patronage, nepotism and corruption
in the judiciary is now generationally-entrenched, with many judges and legal officials
following in the footsteps of their parents and other relatives. According to respondents, these
younger judges and court officials are more rapacious, and lacking in professional integrity
than older generations, despite the years of donor-sponsored judicial reform efforts aimed at
training judges and legal personnel, as examined in Chapter 5.
This chapter has found that Cambodia is deficient across each of the indicators examined,
with some improvements in recent years with the social coverage of laws and the
establishment of formal public integrity mechanisms. However, these minor improvements
have done little for the overall application of even a minimal, thin rule of law, as analysed in
this chapter. The findings from the chapter indicate that Cambodia’s political culture of
patron-clientelism and pervasive corruption is the common denominator, although this is
enabled and exacerbated by its constitutional structure and civil law system established
during the UNTAC period.
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Chapter 7. The Rule of Law in Cambodia: Local Perceptions (2)
Introduction
This chapter presents the second part of the empirical analysis of the dissertation. The chapter
provides an empirical analysis of the fourth indicator identified in the conceptual framework
for this study: (4) A functional and independent judiciary. This indicator refers to the capacity
and will of the judiciary to apply, adjudicate and enforce the law transparently and
independently with due process in accordance with a ‘thin’ rule of law. This indicator is the
most complex of the four indicators of a ‘thin’ rule of law adopted in Chapter 1 and is thus
divided into four sub-indicators: (a) Impartiality in the application and enforcement of laws;
(b) Independence of the judiciary from political influence; (c) Due process—which refers to
no interference in legal processes or perversion of the justice process by police, other officials
and private individuals; and (d) Bureaucratic capacity in allowing for an efficient and
functional legal system. The chapter presents an evaluation of these sub-indicators through
the analysis of interviews conducted with senior government officials, judges, legal personnel
and civil society members in 2015 and 2016. This indicator is addressed in a separate chapter
due to its length and complexity.

A Functional and Independent Judiciary
(a) Impartiality
This sub-indicator refers to impartiality in the application and enforcement of laws.
Respondents generally agreed that it was important for all citizens to be equally subject to the
law. One participant working at an International Non-Governmental Organisation (INGO)
stated that the rule of law:
basically means [the] law is supreme … and everyone is equal under the law. If we
look at the rule of law from a political point of view, in terms of how the country is
governed and its development, we don’t have the rule of law if you define the rule of
law as the law being supreme, and the leaders must be under the law. In Cambodia,
no, there is no rule of law because the leaders can be above the law, shape the law and
use the law, and times even when there is a law they do not respect the rule.1
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A Cambodian lawyer argued that the rule of law was necessary because “once people are
under the law, they respect the law, they have freedom, jobs, businesses and people are not
scared to speak up and then there is improvement and development in the country”.2 He
stated by contrast that in his opinion the majority of ordinary Cambodians understand the rule
of law to mean simply “the enforcement of law”, but those working in civil society
organisations understand it as “the enforcement of law and all people are under the law”. He
discussed political rights as being more important than economic rights, because political
stability would result in economic growth.3
As a corollary to having enough laws, respondents frequently mentioned that the equal
application and enforcement of laws was an important characteristic of the rule of law. A
spokesperson for the Ministry of Justice stated that the government is working towards the
law being able to “serve everyone equally and also serve the public interests without any
discrimination”.4 He said the government is seeking “to establish a very sufficient law which
covers every aspect of people’s lives and also like to enforce the law properly so [the] law
can fulfil and respond to everyone’s needs in the society”.5 A Cambodian judge also
expressed the official viewpoint that “all people, politicians and citizens are under the law,
there are no exceptions. If they commit any wrong doing they will get convicted and jailed”.6
The judge further stated that a country has the rule of law when everyone is under the law:
“so the courts must find evidence to convict someone of a crime, regardless of what political
party you are from. It depends on whether you commit crimes or not”.7 Despite these
sentiments, the analysis in this chapter demonstrates that the law is not applied and enforced
impartially in practice.
Reflecting this, many civil society actors expressed, by contrast, that the lack of equal
application evidently displayed how the ruling party uses the law to further their own
economic and political interests. Cambodia’s endemic culture of impunity effectively shields
economic and political elites from coming before the law.8 This ‘double standard’, as many

2

Interview with Cambodian lawyer, Phnom Penh, September 2015, L2.
Ibid.
4
Interview with a spokesperson for the Ministry of Justice, Phnom Penh, September 2015, G02.
5
Ibid.
6
Interview with Cambodian judge, Phnom Penh, September 2015, J1
7
Ibid.
8
International Commission of Jurists, Achieving Justice for Gross Human Rights Violations in Cambodia:
Baseline Study, October 2017, ICJ Global Redress and Accountability Initiative (Geneva: ICJ, 2017), 25.
3

167

respondents referred to it, thrives under Cambodia’s legal arrangements and political culture.
One Cambodian researcher, stated, for example, “there are two standards of law. One
country, two standards. This affects the rule of law a lot in Cambodia. The two standards help
powerful people and those people that belong to the ruling party”.9 Respondents expressed
the view that there is a reluctance to engage in full-scale reform of Cambodia’s legal and
political institutions because of nepotism and cronyism.10 Hun Sen’s support is dependent on
him providing economic and political incentives to those around him and that is why these
practices are so deeply entrenched. One respondent working as an international staff member
at the Extraordinary Chambers in the Courts of Cambodia (ECCC) stated that he has been
asked by contacts in the Cambodian People’s Party (CPP) for advice on how to improve the
rule of law in Cambodia. He responded that the rule of law had to be enforced and when a
case reached court the appropriate punishment had to be given out, regardless of the
defendant’s economic and political status in society. By contrast, he commented, that
Cambodians know that if you are “big and powerful” nothing will happen. 11
This section now demonstrates the often blatant display of how the law favours those with
economic and political connections and how it is also used as a political weapon against those
who seek to challenge the ruling party or to defend their human rights. A Cambodian
employed at a local Non-Governmental Organisation (NGO) focusing on judicial reform
project coordination stated: “The people are unhappy with the [legal] system. The court will
follow the government, the court does not make their own decisions”.12 He also commented
on the problem of the application of the rule of law: “There is a double standard, the poor
people can be arrested but not the rich people”. The respondent provided the examples of the
Boueng Kak lake and Koh Kong sugar cane cases, stating that the fair implementation of the
law is the problem.13 In both instances, Cambodian villagers were forced off their land to
accommodate land concessions granted by the government to private developers. Both cases
have seen the arrest and detention of land and environmental activists.
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A Cambodian employed at a local NGO focusing on community legal education stated that
the “law is selectively implemented”. Government officials in Cambodia say they “wish to
have the rule of law, but the implementation of rule of law enforcement has a double
standard”.14 In Cambodia there are frequent cases of the law targeting garment workers,
environmental activists and other citizens who protest.15 As shown in Chapter 6, Cambodia
promulgates laws that undermine fundamental rights and this is why many Cambodians have
a negative attitude towards the rule of law.16 This is because the government uses the term
‘rule of law’ when justifying acts that clearly undermine people’s rights. The example of the
Anti-Corruption Law (ACL) was given, where the Anti-Corruption Unit (ACU) can make
arrests against any individual who makes a complaint, if the case is deemed a waste of time:
So you cannot make a complaint against a traffic officer who takes a bribe, or a
village chief who is asking for money [to process] a national ID card because if the
government or the ACU does not want to convict [the accused], the person making
the complaint can be investigated and jailed because the investigation was useless.
But actually the investigation has no transparency.17
When commenting on the application of the law, a Cambodian lawyer and director of a local
NGO stated that “if two people have a conflict and one party has a good lawyer or money
[the law] is not equal”.18 This suggests that whoever has the most money can buy the best
outcome. Presently in Cambodia, “we cannot get a perfect rule of law, there is a rule of law
for a selective group, it is not equal for everyone”.19 This speaks to the practice of ‘buying’
the law if you have economic power.
Due to this, many Cambodians do not regard the legal system as an institution which can
deliver justice because not only are courts removed from their everyday lived experiences,
but because they appear to serve only those with “economic and political power … for their
own benefit”.20 In this sense, one respondent noted that “we have a hierarchical society where
the masses do not understand [referring to the court system and their legal rights] … [and as a
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result] all these state systems are there for the political and economic elites to benefit from”.21
A foreigner working at the ECCC, who has lived in Cambodia for many years, held the
similar opinion that:
many average Cambodians think there is no rule of law in Cambodia, there is just the
rule of those who have money, basically this is just being sold to the highest bidder,
the rich can do whatever they want and people prefer not to be involved in law
enforcement and even for the regular petty crimes they would try to avoid going to the
police to lodge a criminal complaint because they absolutely no faith in the ability and
the willingness of the police and the justice system to address their grievances.22
He further stated that it was a widely accepted practice to pay the police in order for them to
carry out their job according to the law: “you hear a lot of reports that if you offer the police
sufficient monetary rewards they may actually be able to resolve petty crimes … that is the
only way to do it”.23 This is not a factor widely considered in the governance and rule of law
scholarship—i.e., that in low income developing countries corruption may be necessary in the
service of justice.
Judicial corruption is widely regarded as rampant and endemic in Cambodia. As discussed in
Chapter 1, a number of international rule of law reports and indices identify that Cambodia’s
legal sector, which includes the judiciary and the police are the most maligned of the
country’s state institutions.24 The following quote by a foreign staff member at the ECCC
underscores this point:
Everyone knows that it is not difficult to kill a case if you get into trouble, as long as
you have the money to pay the police before you get involved with the prosecution
and everyone knows that as soon as you fail to pay the police off and the case moves
forward it becomes increasingly expensive because more people need to be in on the
cut.25
In Cambodia there are multiple instances where the court has dropped cases, or delivered
lenient sentences if they have involved high-ranking elites or public figures with political
connections. In reference to this, an international ECCC staff member commented that “there
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is something very wrong when you can kill someone when driving drunk and make the case
go away with a few thousand dollars paid to the family, but you can post something on
Facebook and be accused of treason and face life in jail”.26 He said, “there is clearly an
imbalance based on affiliations and connections”.27 Another respondent summarised the
absence of the equal application of the law and its enforcement with the comment: “You
clearly see that people can make cases disappear if they have enough money, and this is
something that is known by all Cambodians”.28
A Cambodian lawyer commented that the government understood the concept of equality
before the law but the actual enforcement of the law was often not in accordance with legal
principles.29 He further commented that while there are laws in Cambodia, the rule of law
operated only in theory and was not applied equally to all citizens: “[people with] money and
power are not under the law, they are above the law, the rule of law is only meant for people
who are poor and have no power”.30 A number of participants expressed that the government
adopts the line of the ‘rule of law’ when making arrests against human rights defenders and
political critics. The adoption of the ‘rule of law’ by the state when carrying out visible
injustices, such as the unlawful detention, arrest and suppression of civil society members
and political opponents results in many ordinary Cambodian’s perceiving the rule of law as
negative (as discussed in Chapter 6). Once again, this is not a factor generally considered in
rule of law scholarship or donor practice.
There were several reasons preventing the law’s equal application according to another
Cambodian lawyer who has worked with the ECCC: “One reason is corruption, the people
[with] so much money consider Cambodia a haven [because there is no accountability];
another reason is the politics … previously government officials have not been subject to
criticism”.31 It was expressed that more recently the government had started to put its own
party members under the spotlight as part of a broader shift towards appearances of
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accountability and fighting corruption.32 This is part of the CPP’s deliberate strategy to
generate more public support following the 2013 election outcome which saw the CPP lose a
significant number of seats to the Cambodia National Rescue Party (CNRP) opposition (as
discussed in Chapter 5). The lawyer provided an example to illustrate how bribery or
‘corruption’ often takes place at the municipal court level and consequently prevents the
application of legal impartiality:
Mr A is the victim in the case and he has filed a report to the prosecutor and the clerk
dealing with him. The clerk invites the victim to come and the clerk says please give
me USD$20 or USD$25 otherwise your case will not move—‘I will not invite the
other party’. Most of the time Mr A has no money to give but he will find it. The
person who gives the money understands it is corruption but he has no other option,
he will tell his family that the clerk required the money to do his job.33
This is common practice at the municipal court level with many victims feeling that they
have no choice but to offer monetary incentives to have their case progress. Those with
greater economic resources, typically business tycoons or politically connected elites also
provide monetary incentives in order to expedite their legal cases.34 It is important to note
that a bribe or fee given to a court clerk does not necessarily secure a favourable outcome for
the case, it is merely a ‘facilitation fee’ as many called it, which secures the clerk moving the
case onto the next stage for processing.35 One lawyer cited his experience of representing
clients who were forced to sell their land in order to secure the money to take a matter to
court or to access legal defence.36 Without the appropriate economic or political connections,
ordinary Cambodians are heavily disadvantaged in the legal system. The lack of
accountability mechanisms in Cambodia was not necessarily regarded as the core problem in
enforcing the law. As another participant stated, it was the application of the law that serves
as the biggest barrier to the rule of law in Cambodia:
We have the ACU which is a body to do preliminary investigations into a case and
then [refer] it to court. The problem is that the court cannot fulfil the job properly
based on the law. We have the anti-corruption law, we have crimes stipulated in the
criminal code [but] the enforcement of the law itself is not adequate, either because of
pressures from outside [the institution], interference or the power of money.37
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Despite the introduction of the ACU, the lack of accountability in judicial decisions continues
to be identified as a key issue regarding the weakness of the rule of law and the integrity of
the legal system. A Cambodian working at an independent research institute, when discussing
accountability for enforcing laws properly, responded:
What if those people who are supposed to implement the law don’t implement the
law? The view from the [political] opposition is that they will implement the laws, but
as voters you have to think what if the opposition do what the current government is
doing… they [the ruling party] are being selective in implementing laws, they
implement laws that will benefit them, they don’t implement laws that would harm
their interests.38
This participant supported the position that the rule of law needs to be applied equally to
everyone in society: “if the laws only apply to ordinary people but not the top politicians then
we cannot say we have the rule of law … and so we have to ask how can we make laws that
are binding for everyone in society including the most powerful people”.39 At present, “there
is no social force that can challenge the centralisation of power, so [regarding] the rule of
law, when there are certain people in society that are too powerful you cannot expect that
those people can be bound by laws”.40 This reflects the shortfalls in Cambodia’s
constitutional arrangements and institutional design established during the UNTAC period.
In commenting on the ECCC’s rule of law mandate to achieve a positive rule of law legacy in
Cambodia’s domestic judiciary, the same respondent replied: “If you want to strengthen the
rule of law you need to understand the origin of the rule of law, you need to understand why
laws cannot be applied to the most powerful people of society and that is not related to the
tribunal, you either have that or you don’t”.41 This response supports the argument that
Cambodia does not have the adequate political culture and institutional foundation for the
ECCC to achieve a rule of law legacy in the domestic judiciary. This respondent stressed that
for those concerned about improving the quality of the rule of law in Cambodia, the central
focus needs to be on how to make laws applicable to everyone in society.42
Ensuring the equal application of the law is a major challenge in a socio-cultural context of
hierarchy and patron-clientelism. A Cambodian national working at an INGO stated that
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many ordinary Cambodians do not necessarily even believe that everyone should be equal
before the law. He responded: “for them there is always going to be someone who can bend
the law, stay on top of the law … if you have a problem you don’t think to look for the law,
but to look for someone who is more powerful to help you”.43 This reveals a position within
Cambodian society that supports that the law is largely not regarded as a means to deliver fair
and impartial justice. Examples illustrated in this section support that the law is not regarded
as ‘supreme’ because in Cambodia economic and political elites are seen to operate above the
law. This is again incongruent with international understandings, where it is assumed without
question that the principle that everyone should be equal before the law is universally held.
Multiple respondents expressed that it was common for law officials to execute instructions
given to them by political elites. Orders did not necessarily come from Prime Minister Hun
Sen himself, but were communicated through established chains of command. This is
illustrated with the following comment by an international staff member at the ECCC:
Everyone [in Cambodia] is scared of people who are a higher rank than themselves,
that’s a fact. Clearly people will not be prosecuted unless the chain of command has
given the green light…you have to go to the top to get clearance. You will not go
after people unless you have the green light.44
In contrast to the position that the law needs to be impartial and applied equally, one
Cambodian NGO worker involved in elections reflected a civil law understanding in saying
that the “rule of law means the enforcement of the law … it is not about fair[ness], human
rights, [or] respect, it is about enforcing the law [as legislated] and the interpretation of the
law”.45 This quote supports the idea of the law being enforced as it is written, which is why
having sufficient and good quality laws is expressed as very important in Cambodia. Chapter
6 showed on the first indicator of the conceptual framework that many existing laws do not
adequately protect individual rights. When asked what prevents the law from being applied
equally, he responded that it was because: “powerful people are always able to manipulate
the law … the law enforcement official, the judicial official, they are always afraid to counter
… [this] abuse … [by] powerful people. They try and keep safe, rather than to enforce the
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law”.46 When asked whether elites have more privileges than ordinary citizens, he confirmed,
“yes, especially if you are in the government – as an agent of authority you have more power,
so the law cannot be enforced [on] them because they are the ones who control the
enforcement, they are the ones that produce the law, the rules”.47
The rule of law requires a normative commitment by elites to the proposition that the state
and its institutions not only operate according to law, but that individuals representing the
state are subject to the law like any other citizen. This imperative is heightened in a civil law
system, in which the capacity of the judiciary to act as a check on power is structurally
weaker. This is either not well-understood in the international academic and policy
community or ignored because of a focus on formal legal-institutional reform or the difficulty
in inculcating normative and behavioural change. Referring to the law not being applied
equally, one Cambodian civil society actor with extensive experience in the international
donor community pointed out: “You say equality before the law is easy to understand
[referring to Western interpretations of the rule of law], if you are rich or poor you are
punished the same way, but for some reason this is not translated into the local context”.48
This respondent talked of donors throwing money into a bottomless pit. He said, “you can
build the house if you have a foundation, we don’t have a foundation so you just throw the
salt into the ocean”.49 This refers to the continuous donor programs that achieve very little
because Cambodia does not have the necessary political culture or institutional structure to
support the rule of law as defined here. The empirical evidence analysed and presented in this
dissertation supports the conclusion that, depending on one’s economic and political status, a
person’s experience with the law will be vastly different.
Cambodia is fundamentally lacking in the impartial and equal application and enforcement of
law. Political and economic elites, and those with powerful connections in patronage
networks, can not only evade charges and punishment, but use the law as a resource for
economic gain or to disadvantage rival elites. This results in people holding a negative view
of the concept of the rule of law, as the law blatantly does not provide justice and fairness.
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Traditional Khmer notions of hierarchy and social deference to those with power and
authority mean that ordinary Cambodians do not necessarily believe that the law should be
applied equally to all.

(b) Independence from Political Influence
Judicial independence from the executive is a fundamental aspect of both ‘thin’ and ‘thick’
conceptions of the rule of law, and the primary manifestation of the separation of powers
according to Western scholarship. The common law tradition supports the judiciary ensuring
adequate checks and balances on the executive to prevent a concentration of power. This is
distinct from a civil law system, which provides greater institutional capacity for the
government to manipulate the judiciary in illiberal cultural settings such as Cambodia. Such
distinctions are largely overlooked by internationally-driven judicial reforms that espouse
normative expectations that judges should be free from political interference and that the
judiciary should operate as a check on the legislature and on executive power.
In commenting on the relationship between the executive and the judiciary, a spokesperson
for the Ministry of Justice described judicial independence in Cambodia’s civil law system as
follows:
[In a civil law system] … independence is only [in] the adjudicating function and the
judge is independent in making decisions, but independence here does not refer to the
administration and personnel management [of the courts] … in a civil law system
administration and [court] personnel are under the executive branch and the Ministry
of Justice, but the adjudicating process is independent, the executive cannot interfere
and this has been practised in many advanced democratic states in civil law countries
like Germany and France.50
The Ministry of Justice spokesperson further elaborated that:
Cambodia is a civil law system and we have recently implemented three new laws;
this is the first time that we have a formal legal structure and standards to govern the
legal system in Cambodia. We adopted these from France and Germany, where the
independence of the court is only the adjudicating function, but the administration,
financial management and personnel are under the Ministry of Justice. This has been
criticised by people who support a common law system, who want to see the court
separate from the executive, not just adjudicative but also administration function. But
the Constitution states that the court is independent, but we need to make a law stating
what is meant by ‘independence’ and to what extent the court is independent. Now we
50
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have the law on court organisation and this defines clearly that the independence of
the judiciary is only for adjudicating function, for administration function [that] is
under the Ministry of Justice.51
These quotes illustrate Cambodian state elites’ sophisticated understanding of the civil law
and its theoretical and practical differences with common law systems (unlike much of the
Anglo-American academic and policy community). The spokesperson for the Ministry of
Justice further commented that the court is independent because when the police arrest
someone according to an order, the court is independent to make a decision on the case—
“only the court decides whether you are guilty or not and what punishment should be
imposed”.52 In theory this is how the judiciary should operate, but Chapter 6 provided the
empirical evidence demonstrating that this is not the case in Cambodia.
There has, however, been a noticeable reduction in the levels of political violence in
Cambodia since the 1990s.53 The earlier chapters of the dissertation showed that historically
the CPP exercised physical violence to suppress political opposition and critics, where now
there has been a more calculated attempt by the state to use the law as a political weapon.
While periodic elections have been maintained, democratic values such as freedom of
expression and freedom of assembly have gradually been eroded by the CPP, similar to
Malaysia and Singapore. Responding to the increasing use of the courts and the judiciary to
suppress dissident voices, one respondent commented that in the 1980s and 1990s political
elites would use guns and violence to “crush” their opponents. He further commented that
with intervention from the West and extensive donor support for Cambodia, political elites
have “circumvented … reforms … of course they need to do that [adopt reforms] in exchange
for money and survival, [but] they are smart enough to use the judiciary and reform agendas
for their political benefit”.54 Legal suppression by the state is now regarded as a more
favourable alternative to physical violence because it receives less criticism from Western
donors.55
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Field research supports the contention of this dissertation that in combination with the
constitutional arrangements and institutional structure put in place during the United Nations
Transitional Authority in Cambodia (UNTAC) period, a lack of political will is responsible
for Cambodia’s weak rule of law and the politicisation of the judiciary. Members of
Cambodian civil society view the CPP as using the judiciary increasingly to further their
political agendas. Civil society actors have observed the increasing use of the law and the
judiciary to crack down on the opposition, dissident voices and human rights defenders, since
the 2013 election. This shift from physical violence to using the courts as a political strategy
was said to be “more quiet [and] less bloody”.56 Un argues that the CPP have capitalised on
the “subordinate judiciary to suppress the media from criticising the government, to prevent
civil society organisations from protecting the poor and articulating alternative discourses,
and opposition parties from voicing their criticism”.57 This tactic is amplified with the CPP’s
use of “patronage-based material inducements” which hinder opposition parties from winning
elections and the ability of the judiciary to operate independently from the executive.58
Cambodia’s courts play an instrumental role in the maintenance and consolidation of the
CPP’s power, because judges are either often complicit, or pressured into carrying out the
legal orders of the executive.
One senior Cambodian Government official commented that “the nation isn’t ruled by a
person … but sometimes he [Prime Minister Hun Sen] has to react to manage it”.59 This
statement strongly validates the practice of the executive becoming directly involved in
judicial matters when it deems it to be necessary. Executive interference in the judiciary
manifests at the highest levels. For example, Hun Sen, has personally and publicly claimed
responsibility for interceding in judicial cases. In April 2015, a woman crashed into the Prime
Minister’s mansion, seriously injuring two bodyguards. Days later Hun Sen publicly
announced in an inauguration speech that he personally intervened in order to secure the
woman bail: “[l]uckily, I personally called the [Phnom Penh Municipal] Court’s president
and made a request”.60
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In March 2016, the Prime Minister took to social media to urge the granting of bail for two
community representatives involved in a long-standing land dispute. Hun Sen referred to the
Kampong Speu court’s decision to detain the two as “very disappointing” and also admitted
to having a personal role in interceding: “I ordered the governor to work with the court
tonight to release them on bail”.61 The Prime Minister also publically criticised the Supreme
Court as “unjust” when it dismissed an appeals case relating to a land ownership dispute
between a family and five soldiers. The Prime Minister stated he had to tell both provincial
and military authorities to block the soldier’s eviction: “I had to work to delay the
implementation”, he was quoted as saying.62
Instances of executive interference in the judiciary are not always regarded as a problem in
Cambodia, rather executive interference is seen as necessary and even appropriate at times.
Cambodian government officials contend that “the head of the executive branch may need to
say something in order for the law to be enforced better to maintain public order and social
security”.63 In response to the Prime Minister publically expressing his views on a legal case
and calling for arrests, a spokesperson for the Ministry of Justice said that:
Sometimes the Prime Minister expressed his opinion on highly publicised cases, and
sometimes he takes actions like ordering the arrest of some suspects. Critics argue this
is not ensuring the independence of the judiciary. But from the government’s
perspective this is not interference, this is merely the executive expressing their
opinion [regarding] the enforcement of the law. It is the authority of the executive
branch because the executive controls the police and armed forces and they are
obligated to prevent any criminal act or wrongdoing in society, they need to ensure
societal and public order.64
Or, put another way:
The head of executive [Hun Sen] may need to say something in order for the law to be
enforced better to maintain public order and security. So, the order [to] arrest, or the
order [given] to a subordinate is not an example of the executive interfering in the
court system … The executive must enforce the law, so it must do everything it can to
stop crime in society and to maintain public and social order.65
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When questioned about the police not carrying out orders because of the potential
consequences they would experience from higher authorities, the spokesperson for the
Ministry of Justice said:
Yes, for some sensitive cases this could be true, the police may be hesitant to take
action because it is so risky so they need clear instructions from the top authority so
that they are safe in doing that. There are two reasons, one is the lack of awareness of
the law – they do not understand clearly what they are supposed to do. [Secondly]
they do understand, but it may be a very sensitive case, like if it is concerned with a
political issue. So they need a clear guideline or instruction from a top authority to
make sure when they act there is no harm to them.66
He went on to state that “instructions [from higher authorities] are clearer and more important
than the law” in the context of police waiting for orders before executing arrest warrants
involving sensitive political cases. This is because the “top authority provides instructions
and guidelines in accordance with the law”.67
On this point, the Council of Ministers’ spokesperson said, “sometimes the government has
to react because the government is elected by the people not the judges”.68 At times the
executive has to become involved in judicial affairs when the courts are regarded as corrupt
or incompetent. However, this executive interference reinforces to the public that the courts
are dysfunctional, and further entrenches the narrative of Prime Minister Hun Sen as the
‘saviour of the nation’ – in the sense that he is regarded by many as having stabilised
Cambodia after the Khmer Rouge era and prevented a return to large-scale violence. The
Council of Ministers’ spokesperson further added that sometimes the courts dropped cases
and released guilty individuals, forcing the Prime Minister to become involved: “people
blame the Prime Minister for interfering in the court [but] he has to [because] there is no
justice happening in the courts and it is policy”.69
In response to the relationship between the executive and the judiciary, respondents provided
multiple examples of high profile legal cases that saw elites get off lightly, or ones where
Hun Sen publically called for arrests. A foreigner working at the ECCC said Cambodia has a
problem when the law is determined by Prime Minister Hun Sen, and its application
arbitrary. When referring to the cases of the CNRP senator being arrested and charged with
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treason for posting the border map on Facebook, and the young woman who crashed her
BMW into the wall of Hun Sen’s residence, drunk, and nearly killing three of his body
guards, the respondent stated:
What kind of message is this sending? You have the Prime Minister and other people
who consistently make statements that undermine even the illusion of an independent
judiciary … You have these ridiculous statements where [political elites] say they
cannot interfere because of judicial independence, but at the same time all these
ongoing comments from people in the government [undermine] any illusion of
independence.70
In addition to overt political interference, the prevailing political culture elaborated in
Chapter 3 encourages self-censoring and inertia. This is because legal officials are reluctant
to take action if the views of political elites are not clear. The ECCC, for example, has
received intense criticism from the international community regarding allegations that the
Cambodian government is directly determining the outcome of cases through interference
and intimidation of the national judges.71 However, an international staff member at the
ECCC stated that in his observations:
I don’t believe the government is telling them [the judges] what to do in each case, I
believe they are self-censoring in terms of what they believe may be accepted and not
accepted. It is just as much a matter of integrity amongst the national judges and they
will vote based on what they believe is desired from the people in power, not
necessarily because they have been instructed to do so.72
Judges are appointed by the government and they know the parameters within which they
have to operate. Direct orders from the executive are often not necessary. With respect to the
ECCC, the respondent said: “I think there is a degree of confidence from the ruling party that
those national judges at the ECCC will deliver verdicts which are aligned with the wishes of
the party”. The respondent further commented: “Their perception of room for manoeuvring is
guiding their decision … they know there is some room but there are also some boundaries
that they cannot overstep”. This culture of self-censorship governs all of Khmer society, he
commented.73
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In cases involving high-level officials, or a politically sensitive case, the police are reluctant
to issue arrest warrants without first “wait[ing] until there is an order from the top authority”.
This is justified by both a lack of awareness regarding the law and because failure to do so
may result in “harm to them [the police officers]”.74 There is a general perception that “you
will not go after people unless you have the green light”.75 Party elites also often contradict
themselves in their statements regarding judicial interference. In some sensitive cases, they
believe that they cannot interfere in the case because it would be seen as undermining the
independence of the judiciary. Yet in many instances there are “ongoing comments from
people in the government … undermining any illusion of [judicial] independence”.76
Judges within the courts typically comply with political orders because of fear and
repression. The civil society actors interviewed stated that prosecutors and judges do not
necessarily want to execute decisions given to them by senior officials. However, they have
no choice because they are concerned about “losing their job”, “facing trouble”, and for their
own safety and that of their family.77 It is also frequently mentioned that most judges are
members of the CPP and that judges are afraid of the government. Human Rights Watch
notes that “judges around the country are regularly called to party meetings and report to
senior provincial officials as well as the Ministry of Justice”.78 The example of Banteay
Meanchey’s Provincial Court Chief Prosecutor, Phann Vanrath, who was removed from his
position was given: “whenever the government wants to remove a judge it is easy … all these
issues have made judges and prosecutors scared and afraid, and they would not dare go
against the government or whatever the government wants them to do”.79
While some judges are deeply embedded in Cambodia’s patronage system, others actively
campaign to strengthen the rule of law, their independence and judicial integrity. Examples of
resistance to political interference include temporarily ignoring certain requests and attempts
to divert the case to someone else. This evidence supports widespread speculation that
Cambodia’s domestic courts experience undue political influence. It is often claimed that
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Cambodian judges receive direct orders from high-ranking elites or those well connected
within the security forces and the executive. In the context of the ECCC, there have been
mounting claims that the Cambodian government has directly interfered in the tribunal in
order to steer the direction of cases 003, 004 and 004/02.80 These cases are sensitive because
they could potentially expand beyond the regime’s sphere of political influence.
Accommodating political interference appears to have been internalised by many
practitioners in the legal system. Even in the absence of overt political pressure, “national
judges … will vote based on what they believe is desired from the people in power, not
necessarily because they have been instructed to do so”. Furthermore, there is a “culture of
self-censorship,” where judges are aware there is some “room for manoeuvring” but “also
some boundaries that they cannot overstep”.81 These acts of self-censorship can be linked to
Khmer cultural norms of elitism and hierarchy.
When commenting on whether it was cultural or institutional reasons for Cambodia’s weak
rule of law culture, a practising lawyer responded that both played a role. In terms of the
institutional arrangements, he commented that there is no separation between political
institutions and in the judiciary and judges were often members of the ruling party.82 This
reflects the weaknesses in Cambodia’s constitutional arrangements, where a parliamentary
system of government and civil legal system are not likely to deliver judicial independence in
the absence of a supportive liberal political culture. This is often overlooked by the
international community when making assessments about Cambodia’s rule of law quality. In
terms of cultural reasons for why the law is not applied equally at all times, he referred to
Khmer culture respecting those who are in a more senior position: “[Prime Minister] Hun Sen
is the strong man in Cambodia, and most government officials only respect him, they don't
respect the law … it is the culture. If Prime Minister Hun Sen says [what is] right or wrong,
most people go along with it”.83
Evidence from the interviews indicated that the consequences for judges who made rulings
that did not favour those in power often involved being transferred to distant provincial areas,
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not given additional cases or made to feel very uncomfortable in their workplace.84 A
respondent gave the example of his friend who was previously an NGO lawyer: “he used to
talk about justice and fight for justice, then he became a judge [and] said ‘I cannot do
anything freely as I could when I was a lawyer… above me there is someone at the top so my
decision is narrow’”. One civil society actor complained that the legislative and judicial
branches do not operate independently from the executive. He responded that “the root cause
is that Cambodia is not democratic at all, we are open but closed, the executive body,
especially the Prime Minister has too much influence in the court system and the legislative
body, so it is hard to promote the rule of law”.85 He continued, “you cannot expect the law to
promote the independence of the judicial system because the judge is under control of the
Ministry of Justice, they are nominated by the Ministry of Justice, so you cannot expect the
law to be effectively promoting the independence of the judiciary in Cambodia”.86 However,
it is commonplace for judges and court officials to be appointed by the executive, and
administratively to be the responsibility of a Justice Department or Attorney-General’s
Ministry in both common and civil law systems around the world. This again points to
Cambodian political culture and the hegemonic party system as the problem with the rule of
law in this respect.
A practising Cambodian lawyer made the observation that the rule of law and judicial
integrity is actually worse now than in the past because corruption and nepotism are
generationally entrenched in the system:
there are now more judges and they are the children of the powerful and the rich, and
those old judges also have their own children who have become judges now. Almost
all of the judges are members of the CPP and some are even in charge of grassroots
working groups who visit the communes. Before we had some old judges that were
corrupt but it is not as bad as now.87
He further commented that many judges were members of the CPP even before graduation.
Those who do not join the CPP often faced difficulties at work, in that they may be
transferred to a provincial court. The lawyer also said that younger judges were much more
corrupt than senior judges: “if there is an order from the government the younger judges
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would immediately act, the [senior] judges would wait a while … they would sit and think
about it. I have difficulties working with young judges, because they also have their fathers
who are judges too”.88
One Cambodian civil society actor commenting on the challenges in transferring ‘best
practice’ from the ECCC to domestic context focused on the personal integrity of judges. In
order for any meaningful change in judicial independence to take place,
individual judges [and] law practitioners [need] to unite amongst themselves to
protect their integrity. A judge needs to fight for independence, no one can give them
independence easily … there needs to be unity on the rule of law and the
independence of the judicial system. The system is very fragmented [and] they don't
want to submit themselves under the law, they want to submit themselves under the
patronage system. [But] there are some judges who want independence and do their
job with due diligence and integrity but the pool is small.89
This respondent also commented that, unlike Singapore, the rule of law in Cambodia is not
regarded as a tool for driving economic development, but predominantly for securing the
CPP regime’s political survival. It is a culture of “if you protect me I will protect you”, in
referring to letting the judges get away with corruption in return for the judges making sure
the government is not troubled.90 Another respondent noted similarly that actors in the
judiciary do not regard themselves as accountable to the public. They instead feel
accountable to the executive and the 2014 judicial laws discussed in Chapter 5 further
entrench this—they are also not accountable to their profession, which lacks integrity.91
The above evidence and analysis demonstrates that executive interference in the judiciary is
extensive and pervasive, both directly, and through a culture of self-censoring and inertia on
the part of judges, police and other legal actors, who must wait for instructions from higher
authorities aligned with the CPP. In addition, the CPP regime uses the law as a political
weapon against their political opponents, the media and labour movement, rather than the
direct resort to violence as in the past. Given the entrenched nature of judicial corruption,
executive interference, particularly from the Prime Minister, is seen by the population as
positive and in the interests of justice in some cases, further undermining confidence in the
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judicial system. There is some evidence of passive resistance by judges in terms of ignoring
requests or re-allocating sensitive cases. However, this does not seem to be common, with
non-compliant judges transferred to distant provinces or subject to investigation for
corruption by the ACU. There is little separation between the CPP and judiciary, with most
judges being party members. These practices are culturally and historically-ingrained. As
previous chapters have shown, Cambodia has never had a judiciary not complicit with
political power. As shown in Chapter 3, this issue was not addressed during the UNTAC
period, as it was considered beyond the direct mandate of the mission, the primary purpose of
which was to end armed conflict, provide political stability and allow international
disengagement from decades of conflict in Indochina.
(c) Due Process
Patronage networks pervade every aspect of Cambodian life and state institutions. The
national justice system is plagued with corruption and is a major site of the interplay between
patronage and power, where political elites and tycoons are able to buy off the system, and
the country’s poorest and most vulnerable face a lack of access to a fair trial. There is poor
coordination between the different police agencies, with bureaucratic competition and
divergent agendas perverting the course of justice.92
For civil society organisations working on the rule law, the primary issues of concern are
judicial independence and due process.93 One civil society actor working in the justice sector
said that many Cambodians do not understand or appreciate the legal process: there is the
idea that “if I have a case my case must win”.94 Many question the value of a lawyer and the
need to go through the appropriate legal proceedings when the public perception of guilt is
already rooted.95 In interviews, this attitude frequently surfaced during discussions about
those on trial at the ECCC. The researcher notes that many civil society actors engaged in
community-based projects stated that a number of Cambodians struggled to understand why
those on trial at the ECCC (e.g., Noun Chea and Khieu Samphan) receive what many
Cambodians regard as luxuries, including air conditioning, guaranteed meals and access to
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medical treatment when they are obviously guilty of atrocious crimes. Civil society workers
expressed that for many Cambodians it is difficult to understand why those on trial at the
ECCC even require a trial at all. This evidence suggests that fair trial rights and due process
may not be well-understood by a significant proportion of Cambodians.
As mentioned in the previous section, cultural norms of hierarchy and deference to those of
higher authority are also a barrier to due process. For example, one civil society actor made
the point that lawyers often feel like they cannot appeal a case because it will send a message
to the judge that they are displeased with the original ruling: “if they appeal they will first
withdraw [from the case] and come back later to represent the client”.96 This reveals the
complex relationships that must be managed within patron-client networks.
Throughout Cambodian society it is a common practice to offer a gift or money in exchange
for a service. Interview respondents expressed that “if you don’t pay the [legal] process takes
too long”. This was commonly referred to as a “facilitation fee”. It was not regarded as
corruption, but simple common practice in Cambodia.97 For example, a Cambodian lawyer
also said it was important to have a good personal relationship with judges and court
officials: “Lawyers working with the court must build relationships with court officials”. This
sometimes included sharing their “fee with the court clerk” to facilitate the case.98
Interview respondents also cited major problems regarding the relationship between the
police and courts. High ranking police officials are well-connected with the ruling CPP and
embedded in the patronage structure. 99 It is well known that some police officers, like other
public officials, buy their promotions and afterwards use their office to make the money back
on what they spent to get that position.100 Rather than serving the judicial system, there is
evidence that those in uniform wield more influence in many legal situations than judges and
courts. Regarding the relationship between the police and the judiciary, a civil society actor
said the judiciary are scared of the police. The police take direct orders from the government
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and some high ranking police officers are relatives of Prime Minister Hun Sen.101 A
Cambodian lawyer and other respondents said that sometimes the government asks the
Ministry of Interior to monitor the courts. In other situations, police in the area may be asked
to observe judges and report back to the Ministry.102
A spokesperson for the Council of Ministers gave the official view that the court is
independent, because when the police arrest someone according to an order, the court is
independent to make a decision on the case—“only the court decides whether you are guilty
or not and what punishment should be imposed”.103 Earlier sections of this chapter have
demonstrated how in reality this is not the case. Other respondents reported that “in some
cases the police are not happy with the judiciary and the courts, because the police arrest the
criminal and the court [subsequently] releases them”.104 A Cambodian lawyer pointed out
that the police and the judiciary work together only when there is a “common goal”.
According to the law, the judicial police are “the secretariat of the judiciary”.105 They work
under the supervision of the prosecutor and investigating judge, but as this lawyer stated, they
also had to listen to their “direct boss” (a high-ranking Ministry of Interior official).106 This
was supported by another NGO respondent, who stated that “there is no way the judge can
enforce the obstruction of justice … the police are accountable to their boss”.107 This
evidence implies that police see themselves as accountable to their politically-connected
superiors, not to the law, the people or the integrity of their profession. The lawyer further
stated that:
In some cases there is not enough evidence but the judges are too afraid to throw
cases away … Police generally have more power … for example [if] the police file a
case to the court and the judge decides to drop the case the police may issue a report
and that judge will come under scrutiny.108
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Sometimes if the police do not like a particular judicial ruling, they will make a corruption
allegation against a judge.109 A civil society actor further reported, “the police sometimes
finish the case at the police station, it never goes to court, the police make their own ruling”.
Courts may also drop a case if the police deliberately provide insufficient evidence.110
An employee at a local legal NGO argued that judicial roles and responsibilities were opaque
and lacked coordination. It was difficult to distinguish the roles of judicial actors, including
the police”.111 This issue of due process was viewed by some respondents as the predominant
problem with the rule of law in Cambodia. For example, when asked what rule of law
characteristics are most important for Cambodia to work towards, a local civil society actor
with extensive experience with the international donor community said “the court system, the
judicial system, [we] expect the judge to be fair and give a fair judgement to both parties in
[a] dispute … fair judgement”.112 He further commented that most Cambodians do not regard
the police or the military as upholders and defenders of the rule of law:
The police and military [are] separate institutions [from state and society] because
they have a uniform … perhaps that relates to history where the police or the military
[have been] the ones who abuse people, so people don’t associate [them] with justice
… they are on the other side.113
This quote suggests that ordinary people do not associate the police and military with justice.
In Cambodia’s history, the perpetrators of the worst violence and human rights abuses have
been uniformed military, police and other armed factions.
The analysis of the evidence generated for this study supports the conclusion that there are
serious deficiencies in due process in the Cambodian judicial system. The weaknesses of this
indicator of the rule of law are attributable to Cambodia’s social and political culture. As
demonstrated above, there is a lack of understanding in society of the importance of due
process when guilt is often assumed after an arrest is made. Khmer culture of deference to
those of higher authority is also a barrier to the rule of law on this criteria, as appealing a
109

Interview with Cambodian national employed in INGO working anti-corruption, Phnom Penh, September
2015, INGO2.
110
Interview with Cambodian national employed at local NGO working on law and justice issues, Phnom Penh,
September 2015, NGO1.
111
Interview with Cambodian national working at local political research institute, Phnom Penh, September
2015, R1.
112
Interview with Cambodian national directing local NGO researching the era of Democratic Kampuchea,
Phnom Penh, September 2015, NGO4.
113
Ibid.

189

verdict to a higher court may be seen as disrespectful to the Municipal Court judge that a
lawyer has to work with on a day-to-day basis. Due process in particular cases is also flouted
by interference from political and economic elites able to buy off the system. There is a
problematic and dysfunctional relationship between police and courts, who often have
competing agendas. There is also a general lack of coordination and delineation of roles
between police, judicial police and prosecutors, which are opaque and lack accountability.
Judges are fearful of police. High ranking police are well-connected in high-level patronage
networks. If police are not happy with a judge or court decision, the judge is susceptible to
being charged with corruption. Uniformed police and military personnel are not generally
viewed as upholders and defenders of the law by the Cambodian public. All of the rule of law
weaknesses identified and analysed in Chapters 6 and 7 are exacerbated by a lack of
bureaucratic capacity in the system.
(d) Bureaucratic Capacity
Cambodia’s bureaucratic capacity remains compromised as the result of its turbulent political
history (discussed in Chapter 3). Cambodia’s weak bureaucratic capacity, high levels of
corruption, poor infrastructure and the limited number of adequately trained legal personnel
all contribute to the lack of judicial independence and weak rule of law culture in the national
judiciary. A sufficient level of bureaucratic capacity is required to implement law and
regulations.114 In the context of judicial independence, predictable and efficient justice is seen
as a means of upholding the rule of law. Predictability and efficiency are important for the
judicial system to secure the trust of society in it as a viable means for solving disputes. The
alternative often results in the use of extrajudicial means.115
Law and order are inherently linked to the predictability and efficiency of the judicial system.
Kleinfeld points out that “a lack of either law and order or equality can harm predictability
and efficiency, while a lack of predictability and efficiency can undermine law and order by
forcing citizens to bypass courts and take justice into their own hands”.116 Bureaucratic
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efficiency implies that the state and the judiciary have sufficient resources to carry out
particular administrative duties and that judicial personnel are sufficiently trained in legal
concepts and the administration of justice. It is well noted that many developing countries do
not have efficient bureaucracies and this has impacted on judicial processes.117
Capacity shortfalls are recognised at the highest levels of Cambodian government. When
discussing Cambodia’s rule of law challenges, Prime Minister Hun Sen has stated:
The rule of law depends on our collective capacity to implement even the best of
laws. The major challenges confronting Cambodia are our continuing lack of human
and institutional capacity; lack of financial resources and the time to complete the
legal framework to deepen democracy, to favour development and meet our
international obligations as a country.118
A spokesperson for Ministry of Justice confirmed that there are times when the law is not
enforced properly because of a lack of knowledge and capacity. Some serving law
enforcement officers have limited knowledge and lack adequate education about the law
enforcement process.119 In response to why police sometimes fail to carry out orders by the
courts, he said “by law the police can execute arrests without an executive order, but
sometimes they are hesitant because [they] lack awareness, they are not clear about the law,
or their capacity is limited … sometimes they wait until there is an order from [a] top
authority”.120
In Chapter 5 it was discussed that in addition to the ECCC seeking to hold senior Khmer
Rouge leaders accountable for crimes committed during Democratic Kampuchea, the tribunal
also has an explicit rule of law mandate. The international hybrid tribunal is expected to leave
behind a rule of law legacy in Cambodia’s domestic judiciary. Funding and budget
allocations are often cited as significant obstacles for the domestic courts to replicate the
legal standards set by the ECCC. Cambodian Government officials believe that the Ministry
of Justice’s budget is significantly less than what is allocated to the ECCC. Consequently, it
simply is not possible to replicate the same standards of legal practice.121 The tribunal’s
substantial funding by international donors enables the court to be well resourced and
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Cambodian nationals are paid substantially more than their counterparts employed in local
courts. Court officials, including judges and prosecutors, often state low salaries are one of
the major factors contributing to judicial corruption. Interviews suggested that there are
instances of Cambodian nationals obtaining positions at the ECCC through bribery and
existing connections because salaries at the ECCC are much higher compared to the domestic
courts.122 The ECCC enjoys ample administrative support, including sufficient office space,
and access to computer facilities and legal resources. This is in stark and obvious contrast to
the resources available at the local courts that were visited during fieldwork for this study,
where it is still standard practice for documentation to remain largely in paper format and
poorly stored.
One noted spillover from the ECCC to the domestic courts is seen in improvements to court
administration systems. Poor court management practices meant that up until recently judges
were responsible not only for adjudicating cases, but also at times were required to lodge
paperwork and manage court finances. Improved court administration systems have since
been implemented in the majority of provincial and municipal courts. However, there
continues to be a lack of general legal resources and administrative support, particularly in
provincial areas. Administrative incapacity is a significant factor hindering the domestic
courts. Cambodian legal professionals state that there is no “material to support the
improvement of the domestic courts [and] its working methods.” A judge in a provincial
court, for example, would have to pay for the installation and running costs of the air
conditioning in their office.123 Similar statements have been made in reference to desks and
computers.124 This supports the contention that court staff (e.g., judges in local courts), have
many other practical management responsibilities that detract from their legal duties.
Bureaucratic capacity in the Cambodian legal system is deficient, especially in rural areas,
with a lack of funding, education and resources and inadequate management procedures. This
has improved somewhat in recent years with some spillover from the ECCC in terms of court
management and record-keeping practices. The lack of capacity and efficiency in the system
exacerbates the deficiencies in all other criteria of the framework under analysis here.
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Conclusion
This chapter has provided an empirical analysis of the capacity of Cambodia’s domestic
judiciary to apply, adjudicate and enforce the law transparently and independently in
accordance with a ‘thin’ rule of law. This analysis was conducted across four sub-indicators:
(a) impartiality in the application and enforcement of laws; (b) independence of the judiciary
from political influence; (c) due process and (d) bureaucratic capacity in the legal system.
The chapter has demonstrated that Cambodia lacks a functional and independent judiciary.
The chapter finds that Cambodia is fundamentally lacking in the impartial and equal
application and enforcement of law. Political and economic elites, and those with powerful
connections in patronage networks, can not only evade charges and punishment, but also use
the law as a resource for economic gain or political advantage. The evidence examined
suggests that this results in a negative view of the concept of the ‘rule of law’, among the
general population, as the law does not provide justice and fairness. This reinforces
traditional Khmer deference to those with power and authority in society, meaning that
ordinary Cambodians do not necessarily believe that the law should be applied equally to all.
The evidence examined in the chapter demonstrates clearly that executive interference in the
judiciary is deep and extensive. This is through direct interference in some cases, but also
through an entrenched and pervasive culture of self-censoring by judges, police and other
legal actors. Legal actors such as police and prosecutors will often not act until they receive
instructions for higher authorities, which are regarded as more important than the law. The
evidence also suggests that judges regularly rule in favour of regime interests without being
directed to do so. Non-compliant judges are transferred to distant provinces or subject to
investigation for corruption by the ACU. In addition, the CPP regime uses the law as a
political weapon against their political opponents, media and labour movements, rather than
the direct resort to violence as in the past. Given that the judiciary is perceived as highly
corrupt, executive interference, particularly from the Prime Minister, is seen by the
population as positive and in the interests of justice in some cases, which serves to further
undermining confidence in the judicial system. There is little separation between the CPP and
judiciary, with most judges being party members.
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The chapter also finds that there are serious deficiencies in due process in the Cambodian
judicial system. This is mainly attributable to Cambodia’s social and political culture. The
evidence suggests there is a lack of understanding in society of the important of due process,
as guilt is often assumed. Khmer culture of deference to those of higher authority is also a
barrier to due process, as appealing a verdict to a higher court may be seen as disrespectful to
the original judge. Due process in particular cases is also flouted by interference from
political and economic elites able to buy off the system. The chapter also finds a
dysfunctional relationship between police and courts, who often have competing agendas,
and a general lack of coordination between police, judicial police and prosecutors. High
ranking police are well-connected in high-level patronage networks and judges and other
legal officers are fearful of displeasing them because if police are not happy with the conduct
of a case, or a court decision, the judge is susceptible to being charged with corruption.
Lastly, the chapter confirms that bureaucratic capacity in the Cambodian legal system is
deficient, especially in rural areas, with a lack of funding, education and resources, and
inadequate management procedures. There is evidence to suggest that this situation has
improved somewhat in recent years with spillover from the ECCC in terms of court
management and record-keeping practices. However, the continuing lack of capacity and
efficiency in the system exacerbates the deficiencies in all other criteria of the framework for
the rule of law examined in this dissertation.
The weaknesses in judicial independence highlighted in this chapter are partly attributable to
the flaws in Cambodia’s constitutional arrangements and institutional design established
during the UNTAC period. As argued throughout the dissertation, a parliamentary system
with a civil law judicial branch is the least likely constitutional arrangement to provide for a
functioning and independent judiciary in the Cambodian setting. Parliamentary systems,
where the executive sits within the legislature, allow for the centralisation of political power,
while the social purpose of a civil law system, as shown in Chapter 2, is to give expression to
the will of the legislature. In Cambodia, this means that the judiciary is an instrument of the
executive, thus undermining any functioning separation of powers, which the analysis in this
chapter clearly demonstrates. This evidence demonstrates that in the absence of a liberal
political culture that respects the separation of powers, the legal system in Cambodia will not
deliver even a thin rule of law. This is often overlooked by the international community when
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making assessments about Cambodia’s rule of law quality and seeking to promote judicial
reforms.
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Chapter 8. Summary, Findings and Conclusion
Introduction
The concluding chapter of the dissertation summarises and elaborates the empirical findings
of the study, evaluates them against the research question and draws some theoretical
implications from this for international efforts to promote good governance and rule of law
reform in Cambodia. In light of these findings, the final section of this chapter suggests
where international rule of law reform efforts might be best targeted and avenues for future
research.

Summary
The introduction to the dissertation located international concerns for the rule of law in
developing countries within the global discourse of ‘good’ governance emerging from the
Washington Consensus period of the 1990s. These concerns for the rule of law became even
more prominent in the 2000s with the post-Washington Consensus’ article of faith that
‘institutions matter’ as the essential condition for socio-economic development and
democratic consolidation. Within this context, Cambodia has continued to perform poorly
since 1993 on international measures of the rule of law despite conducting regular elections,
and being the recipient of large-scale foreign aid and capacity building programs. It is often
ranked as the worst performer in Asia for corruption in the judiciary and for the rule of law
more broadly.
In light of this, the central research question that this dissertation has sought to answer is why
has there been a deficient application of the rule of law in Cambodia in the post-United
Nations Transitional Authority in Cambodia (UNTAC) era? The dissertation has investigated
the application of the rule of law in Cambodia against the standard provided for by its
constitutional arrangements and the institutional structure that was established during the
UNTAC period. The study has assessed Cambodia’s performance in this area of governance
against a conceptual framework for a ‘thin’ rule of law consistent with the country’s civil law
system and legal-institutional structure. This conceptual framework consisted of: (1) laws
that are generally applicable, publicly accessible and consistent over time; (2) an accessible
legal system; (3) an effective judicial review and integrity mechanism; and (4) a functional
and independent judiciary. The fourth indicator of the framework is the most complex and
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was divided into a further four sub-indicators: (a) impartiality in the application and
enforcement of laws; (b) independence of the judiciary from political interference; (c) due
process in legal procedures; and (d) bureaucratic capacity in the legal system.
By adopting a conceptual framework that represents a thin, procedural rule of law, the
dissertation evaluated the contemporary Cambodian legal system and its operation. This
framework was developed to be sensitive to Cambodia’s history, political culture,
constitutional arrangements and its level of socio-economic development. The dissertation
has drawn on interviews conducted with government officials, judges, lawyers, legal
personnel, Non-Governmental Organisation (NGO) workers and other legal stakeholders to
critically examine local understandings of the rule of law and evaluate the current application
of the rule of law in contemporary Cambodia.
The empirical findings from this analysis contribute to a clearer theoretical understanding of
why internationally-sponsored legal and judicial reform efforts have met with little success in
Cambodia. The dissertation has argued that the deficient application of the rule of law in
contemporary Cambodia is attributable to the combination of the country’s political culture
and the legal-institutional framework established during the UNTAC period. At a theoretical
level, the findings of the dissertation imply that in the absence of an underpinning liberal
democratic political culture expressed through legislation and behavioural norms, a civil law
system can only hope to provide for a thin, procedural rule of law in Cambodia, rather than
the substantive versions advocated by donors and the international community
In supporting this argument, Chapter 2 of the dissertation reviewed the legal-philosophical
underpinnings of the common and civil law, how the rule of law is conceived differently by
the two traditions and how these distinctions affect judicial independence and the separation
of powers. This evaluation of the rule of law scholarship identified a divergence between a
‘thin’ (procedural) and ‘thick’ (substantive) rule of law, and a profound difference in the
concept between Anglo-American common law systems and Continental European-derived
civil law systems. The chapter found that in a civil law jurisdiction, the social purpose and
sources of law give rise to a set of legal institutions that can only provide for a ‘thin’ rule of
law, when considered in a strictly legal sense. A supporting liberal political culture that is
given expression through behavioural norms in the political process—and in the content of
legislation—is required for a civil law jurisdiction to demonstrate a ‘thick’ or substantive rule
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of law. With the absence of this in Cambodia, the chapter concluded that a ‘thin’, procedural
interpretation of the rule of law was most suitable for studying the application of the rule of
law in civil law-derived legal systems in non-liberal settings, such as in Cambodia.
Chapter 3 of the dissertation provided the historical, political and cultural background
required for understanding the uneven development of Cambodia’s legal institutions from the
pre-French colonial era through to the 1993 Constitution and UNTAC election. It also
examined patron-client relations as the foundation for understanding the core values of
Khmer society and Cambodian political culture, and how in combination with the modern
state form, this has led to contemporary neopatrimonialism. The chapter found that in light of
Cambodia’s turbulent history and unpropitious political culture, UNTAC’s focus on
conducting elections at the expense of forging deeper, structural changes to Cambodia’s
political, governance and legal spheres has come to deleteriously influence the application of
the rule of law in the country.
Chapter 4 of the dissertation analysed the consolidation of power by the Cambodian People’s
Party (CPP) through its patronage politics from the 1993 election through to early 2018, and
the effects of this on the application of the rule of law in Cambodia. This chapter traced the
CPP’s shift in political tactics away from the use of physical violence towards the increasing
use of the law as a political weapon. Chapter 4 found that the ruling CPP has increased its
suppression of the political opposition and human rights activists using the rhetoric of the
‘rule of law’. The chapter demonstrated that despite the country regularly conducting multiparty elections, the political landscape has slipped further away from the liberal democracy
provided for in the text of the 1993 Constitution toward hegemonic authoritarianism. The
chapter concluded that the present Cambodian government does not consider itself subject to
the law, rather it regards the law as a tool by which the government regulates society, which
is consistent with its view of a civil law judicial branch.
Chapter 5 elaborated and analysed the contemporary political and legal institutions of
governance in Cambodia. This chapter demonstrated that while the text of the 1993
Constitution provides for a robust separation of powers and the protection of judicial
independence, an assessment of the judiciary in the local political context reveals major
inconsistencies and tensions between these constitutional arrangements and Cambodia’s
political culture. Chapter 5 also addressed legislative developments and judicial reform
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initiatives in the post-UNTAC period. The chapter found that attempted reforms to the
practices of the judiciary have met with little success because of the disconnect between the
expectations of foreign donors and the political situation and legal-institutional framework in
Cambodia. Chapter 5 demonstrated that the constitutional arrangements established during
the UNTAC period provided for a parliamentary system, where the executive is embedded in
the legislature, and the basic framework for a civil law system, which has remained
incomplete and underdeveloped. In the Cambodian political context, the chapter found that
this enables the CPP to control the legislature. Chapter 5 concludes that, as a result of this
control, the structure of Cambodia’s civil legal system means that the judicial branch also
gives expression to the will of the CPP.
Chapters 6 and 7 presented the empirical analysis of the dissertation based on fieldwork and
data collection conducted in 2015, 2016 and 2017. Chapter 6 first canvassed local
understandings of the rule of law in Cambodia before evaluating the application of the rule of
law in Cambodia according to the conceptual framework for a ‘thin’ rule of law established
in Chapters 1 and 2. Drawing on interviews conducted with Cambodian government officials,
judges, local legal personnel, NGO workers and other stakeholders in the legal system, the
state of the rule of law in Cambodia was systematically analysed against the first three
indicators of the framework: (1) laws that are generally applicable, publicly accessible and
consistent over time; (2) an accessible legal system; and (3) an effective judicial review and
integrity mechanism. The analysis in the chapter found that the general applicability of the
law is deficient, that the legal system lacks accessibility for all citizens, and that Cambodia
lacks an authoritative judicial review provision and norms of political behaviour that can
constrain legislative and executive power.
Chapter 7 continued the evaluation of the application of the rule of law in Cambodia
according to a ‘thin’ rule of law framework. This chapter analysed the rule of law against the
fourth indicator of the conceptual framework: (4) a functional and independent judiciary.
This indicator was the most complex, and thus was divided into a further four sub-indicators:
(a) impartiality in the application and enforcement of laws; (b) independence of the judiciary
from political interference; (c) due process in legal procedures; and (d) bureaucratic
capacity in the legal system. Chapter 7 found that Cambodia is fundamentally lacking in the
impartial and equal application and enforcement of law. Furthermore, there is pervasive
political interference in the judiciary in the form of both direct intervention and a culture of
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self-censoring on the part of judges, and major deficiencies in due process and bureaucratic
capacity in the Cambodian judicial system.

Consolidated Findings
This dissertation has sought to evaluate the rule of law in Cambodia based on what the
country’s constitutional arrangements and institutional structure allows for, rather than
according to Western prescriptions for a ‘thick’ substantive rule of law as normative for all
states. In doing so, the dissertation advanced a four-part conceptual framework for a ‘thin’
rule of law consistent with Cambodia’s civil law judicial branch. The dissertation finds that,
despite decades of internationally-sponsored good governance and judicial reform efforts,
Cambodia is deficient across each of these indicators of a thin rule of law.
Findings: Primary Analysis
This section begins by summarising and presenting the findings of the primary analysis of the
dissertation, according to the conceptual framework elucidated above.
(1) Laws that are Generally Applicable, Publicly Accessible and Consistent over Time
The dissertation finds that Cambodia’s laws are not generally applicable for all citizens,
publicly accessible or consistent over time. Enough, or sufficient social coverage of quality
laws was integral to how an effective rule of law was understood by respondents, however
this was considered to remain inadequate. Legislative developments in recent years,
particularly the development and promulgation of comprehensive Criminal and Civil Codes
in 2007 and 2011 respectively, were seen as somewhat of an improvement. The general
applicability of laws was also considered to be deficient in that laws are promulgated that
target certain groups in society, and that can be used to undermine the human rights of groups
that oppose the CPP or aspects of government policy. Additionally, the dissertation finds that
Cambodia’s laws and executive decrees and sub-decrees are not well-coordinated, compiled
or indexed coherently, and only sporadically available to the public and legal practitioners.
(2) A Legal System that is Accessible to all Citizens
The primary analysis found that Cambodia’s contemporary legal system lacks accessibility
for all citizens. This is because of its lack of sufficient legal aid and prohibitive financial
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costs, in that ‘facilitation fees’ must be paid to pursue, defend, or progress a case, in addition
to normal legal fees. The system is also heavily centralised with all appeals courts located in
Phnom Penh and therefore distant from the bulk of the population in the provinces. Provincial
areas continue to lack adequate legal personnel and infrastructure. The dissertation found that
there are also cultural reasons for the inaccessibility of the legal system, in that courts and
legal proceedings are seen by average Cambodians as elite domains, conceptually and
physically distant from their lives and needs.
(3) An Effective Judicial Review and Integrity Mechanism
Given Cambodia’s constitutional structure established during the UNTAC period, its
hegemonic party system and civil law judicial branch, the country does not have a genuine
separation of powers or any effective judicial review provision. There is no institutional
mechanism in contemporary Cambodia that can check legislative and executive power by
striking down laws inconsistent with the Constitution. There is also an absence of
behavioural norms in the polity to respect the separation between branches of government, as
provided for in the Constitution, and the need for checks and balances on executive power.
However, improvements have been made to public integrity mechanisms in a formal sense,
with the long-awaited introduction in 2010 of the Anti-Corruption Law (ACL) and AntiCorruption Unit (ACU). The dissertation has found, however, that the ACU is aligned with
the CPP and is used by the regime to discipline non-compliant judges and other opponents.
The analysis of public integrity in Cambodia also found that the patronage system, with its
nepotism and endemic corruption is now generationally-entrenched, with many judges and
legal officials following in the footsteps of their parents and relatives. The younger judges
and legal practitioners were considered by respondents to be more rapacious, greedy and
lacking in professional integrity than their elders, despite years of donor-sponsored legal
training, capacity building and judicial reform initiatives.
(4) A Functional and Independent Judiciary
The primary empirical analysis also found that Cambodia is far from meeting an adequate
civil law standard for a functional and independent judiciary based on the (a) impartial
application and enforcement of law, (b) freedom of the judiciary from political interference,
(c) due process in the operation of the law, and (d) sufficient bureaucratic capacity to
support all of these indicators.
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(a) Impartiality in the Application and Enforcement of Laws
The analysis found that Cambodia is fundamentally lacking in the impartial and equal
application and enforcement of the law. Political and economic elites, and those with
powerful connections in patronage networks, can not only evade charges and punishment, but
use the law as a resource for economic gain or to disadvantage rival elites. Because of this,
the dissertation found that ordinary people hold a negative view of the concept of the rule of
law, as the law does not provide justice and fairness for all citizens. In addition, traditional
Khmer notions of hierarchy and social deference to those with power and authority mean that
many ordinary Cambodians do not necessarily believe that the law should be applied equally
to all.
(b) Independence of the Judiciary from Political or other Outside Interference
The dissertation has found that executive interference in the judiciary is extensive and
pervasive. This is exercised through direct intervention in some cases, but more commonly
through a culture of self-censoring and inertia on the part of judges, police and other legal
actors, who will either wait for political instructions, or rule in accordance with what are
known to be the regime’s wishes or in its interests. In addition, the Cambodian People’s Party
(CPP) regime has increasingly used the law as a political weapon against their opponents in
the Cambodia National Rescue Party (CNRP), the media and labour movement, rather than
directly resorting to violence as in the past. Because the judiciary is perceived as extremely
corrupt by the population, executive interference, particularly from the Prime Minister, is
sometimes seen as positive and in the interests of justice. The analysis found some evidence
of passive resistance by judges in terms of ignoring political requests or seeking the reallocation of sensitive cases. However, this did not seem to be common, with non-compliant
judges transferred to distant provinces or subject to investigation for corruption by the ACU.
The analysis also found that there is little meaningful separation between the CPP and
judiciary personnel, with most judges being party members.
(c) Due Process in the Operation of the Law and Legal Cases
The dissertation also found that there is a lack of understanding in Cambodian society of the
importance of due process, because when someone is charged, guilt is often assumed. Khmer
culture of deference to those of higher authority was again found to be a barrier to the rule of
law on this criterion, as appealing a verdict to a higher appeals court may be seen as
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disrespectful to the judge who made the original ruling. The analysis also found that due
process in particular cases is regularly flouted by interference from political and economic
elites who are able to buy off the system. Additionally, this research has revealed a
problematic and dysfunctional relationship between the police and the courts, which often
appear to have competing agendas. There was a general lack of coordination evident between
the police, judicial police and prosecutors, whose roles are opaque and lack accountability.
Respondents expressed that judges are often fearful of the police, because high-ranking
police officers are well-connected in political patronage networks. If senior police are not
happy with a judge’s behaviour or with a court decision, the judge is susceptible to being
charged with corruption by the ACU. Non-government respondents suggested that ordinary
Cambodians do not generally view uniformed state personnel as upholders and defenders of
the law.
(d) Bureaucratic Capacity in the Legal System
The dissertation has found that bureaucratic capacity in the Cambodian legal system remains
deficient, especially in rural areas, with a lack of funding, education and resources, and
inadequate management procedures. There is evidence of some improvement in recent years
with spillover effects from the ECCC, in terms of court management and record-keeping
practices. The analysis concludes that the lack of capacity and efficiency in the system
exacerbates the weaknesses in all other criteria of the rule of law summarised here.
Findings: Secondary Analysis
The secondary analysis summarised the respondents into three categories: government
officials, legal practitioners (judges and lawyers) and those working for NGOs or research
institutes. Government officials interviewed included a spokesperson for the Council of
Ministers and a spokesperson for the Ministry of Justice. Compared to the other respondents,
Cambodian state officials demonstrated deeper comprehension of a civil law system and how
the rule of law is conceived differently to Anglo-American common law systems, and how
these distinctions effect the function of the judiciary in Cambodia.
In general, local NGO workers espoused ‘thicker’, or more substantive, rule of law
definitions, typical of the common law tradition and Western donor discourse. However, it is
important to note that some NGO employees hold law degrees, have worked in the legal
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sector and have multiple professional identities. It is common practice for Cambodians to
hold multiple jobs and have more than one official source of employment and income—this
is because people need to maximise their earning potential. Respondents informed me that
many judges also owned local businesses to supplement their income. Therefore, caution is
needed when drawing broader conclusions from respondent categories because of the
multiple roles that respondents play in society.
(1) Laws that are Generally Applicable, Publicly Accessible and Consistent over Time
Government officials expressed that the presence of a law and the enforcement of the law are
the two most fundamental components of the rule of law. They also expressed the notion that
more laws were needed in order to effectively govern private social relations, and those
between the state and society in Cambodia. This characterisation of the rule of law was
typical of a civil law understanding, where the purpose of the law is to serve as a tool to
regulate relations in society. This understanding expressed by government officials was
supported by continuous references to the presence of laws and the enforcement of the law in
order to regulate and govern society. Government officials made multiple mention of the
number of laws being drafted at the time the interviews were conducted, suggesting that
‘more laws equal a better rule of law’. Given Cambodia’s tumultuous social and political
history, the presence, implementation and enforcement of law, was regarded by government
officials as extremely important for the country’s stability and socio-economic development.
It is worth pointing out that in Western scholarship the presence of the law is assumed as
given. In contrast, this dissertation demonstrates that in the Cambodian context, the social
coverage of the law is still lacking, thus the drafting and promulgation of new laws is
regarded as crucial for securing the rule of law. As shown in Chapter 2, in a civil law system
where the purpose of the judiciary is to give expression to will of the legislature, quality and
comprehensive legal codes are crucial for securing even a thin or minimalist rule of law.
Cambodian state elites expressed how important it was to have quality and nondiscriminatory legal codes in their civil law system.
Cambodian legal practitioners expressed a similar view on the social coverage of laws,
although they did not elaborate to the same extent as the government officials. Judges and
lawyers similarly articulated that the social coverage of laws, in the form of ‘more laws’, was
important in order to maintain social order and stability within society.
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Multiple NGO respondents expressed, however, that the rule of law was not respected by the
state, its officials, and CPP politicians, where it may damage their personal and political
interests. Many NGO respondents, who mostly held advocacy roles, expressed that even
ordinary Cambodian’s felt that the rule of law was an obstacle to their individual interests.
The attitude that the law erodes the individual interests of ordinary Cambodians likely stems
from the promulgation of laws that discriminate against certain segments of the population,
or are applied and enforced arbitrarily. There are many examples of this in Cambodian
society, especially in the context of human rights defenders, land activists and the poor,
where laws are discriminatory—meaning the presence and application of the law is harmful
to those groups.
NGO respondents stated that many Cambodians actually hold a negative attitude towards the
rule of law, because, as shown in Chapter 4, the government frequently uses the judicial
system, or threat of legal sanction, against regime opponents under the banner of ‘the rule of
law’. The notion that the rule of law could be considered as negative (or harmful) is another
finding inconsistent with Western scholarship. Members of Cambodian civil society
expressed that in their local context, the rule of law typically refers to the enforcement of the
law on society, rather than state actors being subject to the law. Many respondents from this
category believed that the government deliberately drafts laws that undermine the
constitutional protections for certain groups in society and therefore promotes human rights
violations. Respondents in this category also highlighted that many of Cambodia’s laws and
decrees lack specific detail, are not publicly accessible in any coherent manner and therefore
can be used in a discretionary way by the state to target certain groups within society.
Overall, this category of respondent viewed the law as increasingly being adapted and used as
a political weapon in Cambodia against regime opponents and therefore is not generally
applicable or consistent over time.
(2) A Legal System that is Accessible to all Citizens
With regard to the accessibility of the legal system, government officials did not elaborate on
this line of questioning beyond acknowledging that the Ministry of Justice was responsible
for legal services throughout the country. Legal practitioners, however, recognised that
access to the law was a major problem in Cambodia. Lawyers expressed the view that
accessing legal services was both physically and conceptually distant from many
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Cambodians, especially outside Phnom Penh. Despite government efforts to increase the
social coverage of the law by promulgating new Civil and Criminal Codes, accessing legal
services was still a major obstacle for many Cambodians. This is not only because of the
geographical distance involved, but also due to the prohibitive financial costs of paying
facilitation fees to instigate and progress a case, in addition to normal legal costs. The point
was also made that opponents of the government cannot access the law in a fair and impartial
way because the CPP regime increasingly uses the law and courts as instruments to suppress
critics.
Some lawyers with experience representing non-elite Cambodians cited examples where they
were blocked from seeing their clients by the judicial police. They also noted that a
prevalence of excessive pre-trial detention persists in Cambodia. This is despite the new pretrial detention form approved in 2014 which seeks to regulate this area to prevent arbitrary
detention. The imposition of pre-trial detention is especially prevalent among those charged
who identify as human rights defenders.
Similar to the lawyers interviewed, NGO respondents held the view that victims of human
rights abuses cannot access the law because it is discriminatory and they have little faith in it
being able to deliver justice for them. Cambodians are increasingly aware that economic and
political elites have the resources to access expensive legal representation, pay facilitation
fees, influence judges through bribes and therefore to influence and even control the outcome
of their case.
(3) An Effective Judicial Review and Integrity Mechanism
Chapter 5 of the dissertation examined Cambodia’s contemporary legal system in detail,
noting that despite formal institutional provisions, the Council of Jurists and Constitutional
Council fail to provide any effective judicial review. This is exacerbated by an ineffective
Senate, the lack of the concept of a ‘loyal opposition’, and a CPP-dominated National
Assembly that acts as a ‘rubber stamp’ for the executive. The absence of specific mention of
Cambodian judicial review provisions by any of the respondents interviewed indicates that
they are not widely known or understood.
One lawyer, for example, commented in this context, that there was no independence of the
judiciary from the executive, however did not specifically refer to Cambodia’s civil law
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system. The same respondent invoked a common law understanding of the rule of law when
referring to the need to have a strict separation between the branches of government. This
suggests that Cambodian legal personnel frequently overlook, or are not well versed in the
country’s constitutional arrangements or civil law judicial branch. Nor are they aware of how
a civil law system in the non-liberal Cambodian setting allows for the judiciary to be under
the direct control of the executive.
A number of NGO respondents alluded to judicial review in mentioning the lack of a
meaningful ‘separation of powers’ in Cambodia, which is provided for in the text of Article
51 of the 1993 Constitution. For example, one respondent working at a local political
research institute emphasised the need for an adequate system of ‘checks and balances’ in
order to secure the rule of law in Cambodia. These responses often seemed to reflect Western
understandings, perhaps influenced by international donors, that their needs to be an
independent body or another branch of government that can hold the executive to account. As
this dissertation demonstrates, however, with a parliamentary system and civil law judicial
branch, an effective separation of powers relies on a political culture and behavioural norms
that respects such a separation—and that recognises authoritative judicial review as an
essential component of governance, and does not seek to bypass or neutralise it.
NGO respondents mentioned on a number of occasions that judges and prosecutors in
Cambodia were employed by the Ministry of Justice, were often members of the CPP, and
that this was a problem for their independence and integrity. However, it is commonplace in
Western countries, both in civil and common law jurisdictions, that judges and legal officers
are formally employed by a Department of Justice, or Attorney-General’s Department, which
are part of the executive branch of government. Judges may even be members of a political
party. This does not, however, affect their integrity and capacity for carrying out effective
judicial review within the bounds of their constitutional provisions. This again points to
Cambodia’s political culture of patron-clientelism as the underlying problem in this area of
the rule of law, which is exacerbated by the constitutional arrangements and institutional
structure established during the UNTAC period.
In a formal sense, Cambodia has improved its public integrity and accountability mechanisms
with the establishment in 2010 of the ACU. Government officials made reference to the ACU
as a means of fighting corruption and for monitoring judges to ensure their integrity. This
207

view supports the notion that the Cambodian state regards the ACU as a mechanism for
monitoring corruption in the courts and legal system. However, the empirical evidence
presented in Chapter 6 suggests that the ACU has been increasingly used as a tool by the CPP
regime to control and discipline judges and court staff. Senior government officials stated
that the government, and more specifically Prime Minister Hun Sen personally, must set an
example by ensuring that court officials comply with their version of the rule of law. The
other groups of respondents interviewed were unanimous in considering the ACU as a
mechanism used by the regime to punish judges that did not comply with the wishes of the
ruling party.
(4) A Functional and Independent Judiciary
One of the main findings of the dissertation is that political interference in Cambodia’s
judiciary is extensive and pervasive, taking a number of forms. While this is a common
theme in studies of the rule of law in Cambodia, interviews revealed a number of interesting
related findings. One of these is that Cambodian government officials are well versed in the
legal-institutional distinctions between civil and common law jurisdictions, and how this
manifests in Cambodia’s judicial branch. Government officials referred to the concept of
judicial independence being applicable only in the adjudicating function of courts, and did
not regard the judiciary as an institution as separate from the executive. This is a significant
finding because the notion of the separation of powers (as espoused in the liberal tradition), is
typically regarded as the foundation of a robust democracy and is a common marker of a
state’s democratic quality. Cambodian government officials emphasised that judicial
independence did not include the administration of the courts. They further stated that all
court personnel, including judges, are employed by the Ministry of Justice, and come under
its control, as does the Supreme Council of the Magistracy (SCM), the body tasked in the
Constitution with managing judges and ensuring their integrity.
Despite Cambodian government officials expressing that judges were free to determine the
outcome of cases without interference from the executive, they did support the view, that at
times, executive interference was necessary to enforce and uphold the law. Executive
interference was seen as necessary in some situations because of judicial corruption, and the
government’s overarching responsibility to maintain social order. Executive interference in
the operational activities of the police was also seen by government officials as sometimes
necessary, because many police officers lacked awareness of the law and therefore were
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hesitant to act in cases involving social and economic elites without instructions or approval
from higher authorities. Orders from top authorities in such instances were held by the
government officials interviewed to be consistent with the notion of the rule of law, because
the executive branch was responsible for maintaining social order and stability.
The idea that the executive must sometimes directly intervene in legal processes is in
perceived sympathy with the Cambodian public, who also feel that the courts are corrupt and
fail to deliver justice. In this sense, political interference in the judiciary is viewed by the
public as beneficial, rather than detrimental to the rule of law. Interference in a judiciary
widely perceived as corrupt, and with disregard for due process, is seen as part of the CPP’s
broader political narrative that focuses on its instrumental role in Cambodia’s transition from
civil war to relative stability and economic growth. Additionally for the government,
executive interference in the judiciary, and especially in some high-profile cases, reinforces
the political narrative that Hun Sen and the CPP are the ‘saviours’ of the nation.
Legal practitioners made the point that the government is aware that the judiciary and court
system should function independently and that the law should be applied equally to all
citizens. However, they also recognised that in reality, those with economic and political
power are effectively above the law and are not subject to due process. The networks of
patronage and corruption that have been built over decades to consolidate CPP rule could not
function if the judiciary was genuinely independent and the law was enforced impartially.
One lawyer made the observation that judicial corruption was more entrenched now than
ever, with the younger generation of Cambodian judges more complicit in corruption from
the outset of their intended careers. Most judges are members of the CPP even before
graduation and their fathers are sitting or retired judges. The judiciary cannot be genuinely
independent and the law enforced equally without undermining the patron-client relations
that are the bedrock of CPP rule. This results in ordinary Cambodians often viewing ‘the rule
of law’ as a negative phenomenon.
The point was also made by legal practitioners in Cambodia that executive interference in the
judiciary is not always direct or overt; rather that judges ‘self-censor’ in complying with what
they know are the expectations of senior political authorities. Judges are acutely aware of the
constraints within which they must operate—direct orders from the government are not
required in their day-to-day work. Decisions are instead likely to be made based on what is
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known to be desired by the government, and not because they have been instructed to rule in
a particular way.
In referring to impartiality in the application and enforcement of laws, government officials
predictably expressed that laws are applied and enforced equally in Cambodia. There was
some acknowledgement among respondents that Cambodia still needed to develop more
laws, and this was viewed in a positive light. Expanding social coverage of laws was seen as
a good thing because more laws equated to a more orderly and controlled society.
While impartiality in the application of law was not mentioned specifically by judges,
lawyers emphasised that the cost of accessing and using the legal system, in terms of bringing
or defending a case, was a barrier to impartiality. The prohibitive costs of the legal system,
both formal and informal, meant that ordinary Cambodians were either excluded or treated
unfavourably by the system because of their lack of capacity to pay facilitation fees and
substantial bribes. Accountability mechanisms like the ACU had not improved corruption in
Cambodia’s courts, because they are under CPP control, and are used for political purposes
rather than for public integrity and accountability.
The predominant NGO view was that ordinary Cambodians have no faith in the courts to
deliver them justice. They believed the law was not impartial in Cambodia, judicial
independence does not exist, and that there are two standards of law. This is in reference to
their experiences of the law being applied differently depending on one’s social and
economic status. The pervasive view of a ‘double standard’ of justice in Cambodia is also
evident amongst the local population, according to NGO respondents. Ordinary Cambodians
know that the law favours those with economic and political connections, and is used as tool
to supress opposition to the CPP regime and its supporters. Multiple examples were cited, for
instance, where land and environmental activists had been detained and charged for
protesting forced evictions from land perceived as lawfully held. According to NGO
respondents, the law is selectively applied and the government adopts the rhetoric of the ‘rule
of law’ to justify acts that are clear violations of people’s rights. In the view of NGO
respondents, similar to the lawyers interviewed, a person’s political and economic status
largely determined the outcome of any legal proceedings.
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One NGO director commented that in the West the notion that the law is universal and
equally applied to everyone in society is straightforward to understand, and there are
collectively agreed upon norms about this. In Cambodia however, the rich and poor
encounter vastly different experiences of the law, and more generally within society. The law
is not a resource that the ordinary citizen feels that they can access. The formal legal system
is viewed as an elite domain, both physically and conceptually removed from the everyday
lived experiences of Cambodian people. In addition to the perception of entrenched injustice,
this situation is also related to traditional Khmer notions of hierarchy and social deference to
those in power, resulting in many Cambodians not necessarily even believing that the law
should be applied equally to all.

Theoretical Implications and Contribution
The analysis in this dissertation found that interview participants commonly expressed the
rule of law to mean ‘enough’, or a ‘sufficient number of laws’. With the exception of some
NGO workers, all local respondents emphasised that the rule of law means the presence of a
law and its enforcement, and that the purpose of the law is to serve as an instrument to
regulate relations in society. The ‘rule of law’ is thus understood primarily as an instrument
of the state to exert control and maintain order in society, not as a means to protect individual
liberty. This is consistent with how the rule of law is conceived in the civil law tradition. This
is significant because the notion of the rule of law meaning that there are enough or sufficient
laws to regulate social relations is not generally considered in Western scholarship, much of
which takes the presence of law, and the liberal understanding of a thick, substantive rule of
law as given.
Thus, in a civil law system where the purpose of the judiciary is to implement the will of the
legislature as expressed through laws, the presence of quality, non-discriminatory and
comprehensive legal codes, and behavioural norms in the legal system to provide for due
process, are paramount to securing any substantive rule of law outcomes. However, because
of its historical legacy and political culture of patron-clientelism, the evidence suggests that
the substance and application of particular laws in Cambodia are discriminatory. With the
National Assembly dominated by the CPP executive, the civil law judicial branch enables the
government to use the law strategically to suppress social and political opposition to CPP
rule.
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In a common law system, the notion of the separation of powers supports strong judicial
review mechanisms, and the capacity for the judiciary to provide an authoritative check on
the power of the legislature and executive by striking down laws deemed unconstitutional. In
civil law countries, like Cambodia, there is judicial review only in the abstract, and the
judiciary is thus much more constrained in this respect. In Cambodia’s civil law system, the
judiciary is not constitutionally-empowered to control or challenge the decisions of the
legislative and executive branches in concrete instances that are tested in the courts. This
supports the argument of the dissertation that with the parliamentary system and civil judicial
branch established during the UNTAC period, Cambodia does not have the institutional
provisions to provide an effective system of checks and balances. Nor does it have a
supporting liberal democratic political culture, such as exists in Germany and Japan, which
share the same basic institutional configuration.
This reinforces the idea that having laws and ensuring that they are implemented and
enforced is important. However, it also illustrates that the ‘rule of law’ is not always
considered by citizens as a ‘good’ or desirable attribute if laws are perceived as
discriminatory and undermining individual rights. This is another finding emerging from the
empirical analysis in the dissertation that is not well-understood in Western scholarship—that
the rule of law can be seen as a negative thing. The quality of laws is crucial in a civil law
system where concrete judicial review in specific cases, and judge-made law through
precedent, does not exist. With the increasingly hostile political environment in Cambodia
since the 2013 election, it can be expected that many Cambodians have a negative attitude to
the rule of law because the government continues to carry out violence and injustice under
the rhetorical banner of ‘the rule of law’.
The dissertation also finds that Cambodian political elites understand the civil law system and
its structurally weaker separation of powers very well, unlike the Western scholarship, and
use it to their advantage. Statements by Cambodian government officials regarding their
interpretation of the rule of law suggest that local political elites do not view the rule of law
as an international normative standard to strive towards. Instead, the rule of law is understood
as a resource by which the government regulates society, and one that should be tailored to
the local Cambodian context.
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At a theoretical level, the dissertation thus finds that the constitutional combination of a
parliamentary system and civil law judicial branch is unlikely to deliver even a thin rule of
law in a political culture of patron-clientelism, as in Cambodia. These findings are an
insightful contribution to understanding local perceptions of the contemporary rule of law
and its contemporary weaknesses in Cambodia.
The dissertation concludes that the deficient application of the rule of law in Cambodia’s is
due to a combination of Cambodia’s political culture and the constitutional arrangements and
legal-institutional structure put in place during the UNTAC period. In Cambodia’s political
environment of neopatrimonialism and CPP hegemony, a parliamentary system of
government with a civil law judicial branch enables the legal system to be used as a tool by
the government for its own political purposes. This is because the purpose of the civil law is
to give expression to the will of the legislature, and courts lack the capacity to provide an
authoritative check on executive power. In Cambodia’s civil law system, judicial review only
exists in the abstract, either before or after legislation is promulgated. There is no capacity for
the Supreme Court to strike down laws deemed unconstitutional in concrete cases, as in
common law systems. Without the doctrine of precedent, civil law judges are also
circumscribed in their role compared with a common law judge, limited to applying and
adjudicating the law as written. Without an underlying liberal political culture and set of
behavioural norms that respects the separation of powers, and the principle that the
government should be subject to law, this system, as this dissertation demonstrates, will not
deliver even a thin rule of law.
The nature of the civil law, and the details of the legal system as it operates in Cambodia, are
not well understood in the extant literature on the rule of law in Cambodia. Indeed, much
Anglo-American scholarship in Law and Political Science assumes a substantive, thick rule
of law, consistent with that of liberal societies to be normative for all countries. Much of the
scholarship and international rule of law indices cited in the dissertation introduction
continue to judge and evaluate Cambodia according to this inappropriate standard. Another
branch of scholarship attributes Cambodia’s rule of law weakness directly to its political
culture of neopatrimonialism. The findings from this dissertation support this proposition,
however, it also advances the finding that Cambodia’s constitutional arrangements and
institutional structure have enabled and exacerbated this situation.
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The findings from the empirical analysis of the dissertation, and the above theoretical
implications, make clear why international judicial reform efforts toward a substantive rule of
law have met with little success in Cambodia. Indeed, the findings of the dissertation call into
question the assumptions of the institutional transfer scholarship—that formal institutions
‘matter’, in that they can change political behaviour and alter outcomes in a liberal direction.
Rather, this dissertation finds that in the Cambodian context, informal cultural institutions
hold much greater salience and will transmit their influence through formal institutions much
more powerfully. Although Cambodia has a similar constitutional framework and legalinstitutional structure to a number of liberal democratic donor countries such as Germany and
Japan, it displays profoundly different outcomes in terms of the rule of law. As this
dissertation has demonstrated, in a non-liberal, developing country setting, with a political
culture of patron-clientelism, the constitutional structure of a parliamentary system with a
civil law judicial branch has delivered the worst performing rule of law in Asia, according to
international rankings. This points to Cambodia’s political culture as the primary problem.
Nevertheless, this dissertation has shown that the international community, when considering
governance and state building initiatives, needs to be more sensitive to the interplay between
institutional design, political culture, and local understandings of the purpose and nature of
the rule of law.
International judicial reform efforts in Cambodia should recognise that under such prevailing
conditions, the country is not moving toward a liberal rule of law culture. The findings from
this study make clear that government elites have no intention of heading in that direction nor
of subjecting themselves to the law. With the exception of some NGO activists, there is little
demand evident in Cambodian society for a more substantive rule of law. What there is
demand for in Cambodian society are (1) comprehensive and non-discriminatory legal codes
(where there has been significant legislative development in the last decade); (2) a less
expensive and more accessible legal system; (3) greater respect for due process; and (4) the
impartial application and enforcement of law. These are the areas in which it would be
realistic and beneficial for internationally-sponsored reform efforts to be directed, while
understanding that the CPP government will not tolerate ‘reforms’ that impinge on its direct
political and economic interests. With the complete marginalisation of the CNRP opposition
in 2017 and 2018, the regime’s need to use the law as a political weapon should reduce
substantially, thus allowing some movement on improving the procedural aspects of a ‘thin’
rule of law consistent with Cambodia’s civil law system. In this context, it is more realistic
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that in the near future significant progress could be made in areas 1 and 2 identified above,
and some improvement to the rule of law made in areas 3 and 4.
This study has laid the foundation for a number of future research directions, for example, the
deeper examination of how the rule of law is understood by Cambodian State Officials,
International Non-Governmental Organisations (INGO) and local NGO actors. Such a study
would deliver a richer understanding of the disconnect between international and local rule of
law discourses in Cambodia. The findings from this study also suggest a number of fruitful
directions for a future research agenda on the rule of law in a comparative Southeast Asian
context, where countries share a similar socio-political culture of patron-clientelism, although
to differing degrees and with regional variations. The first could examine governance and
rule of law variations between the non-communist jurisdictions based at independence on the
British common law tradition—Singapore, Malaysia and Myanmar, with those based on
Continental European-derived civil law systems, such as in Indonesia, Thailand, Cambodia
and the Philippines. A second avenue for research could examine the governance and rule of
law variations between presidential (Indonesia, the Philippines, Timor Leste) and
parliamentary systems (Cambodia, Singapore, Malaysia, Myanmar and Thailand) of
government in Southeast Asia. A third project could combine these variables to contribute to
a comprehensive understanding of how Southeast Asian political cultures combine with
constitutional arrangement and institutional structures to produce different models of the rule
of law and governance outcomes. These future projects would be fruitful to Legal and
Political Science scholarship in focusing more on local and indigenous interpretations of the
rule of law, and how these fuse with local governance structures to produce the varied
theoretical and operational rule of law present throughout Southeast Asia.

215

References
Adams, Brad. ‘UN Human Rights Work in Cambodia: Efforts to Preserve the Jewel in the
Peacekeeping Crown’. In Honoring Human Rights from Peace to Justice, edited by Alice H.
Henkin, 345-383. The Hague: Kluwer Law International, 2000.
Adler, Daniel. ‘Access to Legal Information in Cambodia: Initial Steps, Future Possibilities’.
Law Technology 39, no. 2 (2006): 16-33.
Al Jazeera. ‘Cambodia Moves to Dissolve Opposition Party CNR’. Al Jazeera, 7 October
2017, http://www.aljazeera.com/news/2017/10/cambodia-moves-dissolve-opposition-partycnrp-171006135518638.html
Almond, Gabriel and Sidney Verba. The Civic Culture: Political Attitudes and Democracy in
Five Nations. Princeton, New Jersey: Princeton University Press, 1972.
Amichai, Magen and Leonardo Morlino. ‘Hybrid Regimes, the Rule of Law and External
Influence on Domestic Change’. In International Actors, Democratization and the Rule of
Law: Anchoring Democracy? edited by A. Magen and L. Morlino, 1-26. New York,
Routledge, 2009.
Amnesty International. Cambodia: Significant Questions Remain after Guilty Verdict in Kem
Ley Trial. 23 March 2017, https://www.amnesty.org/en/documents/asa23/5944/2017/en/
Amnesty International. Courts of Injustice: Suppressing Activism through the Criminal
Justice System in Cambodia. London: Amnesty International, 2017.
Ana, Phann and Porter Barron. ‘Judge Says His Removal Was Political’. The Cambodia
Daily, 25 March 2004, https://www.cambodiadaily.com/news/judge-says-his-removal-waspolitical-39337/
Anti-Corruption Resource Centre. ‘Cambodia: Overview of Corruption and Anti-Corruption’.
U4 Expert Answer. Transparency International and CHR. Michelsen Institute, October 2016.
Armytage, Livingstone. Searching for Success in Judicial Reform: Voices from the Asia
Pacific Experience. New Delhi: Oxford University Press, 2009.
AusAID, Office for Development Effectiveness, Cambodia Case Study: Evaluation of
Australian Law and Justice Assistance. Canberra: Commonwealth of Australia, 2012.
Australian Broadcasting Corporation (ABC) Radio National. ‘Cambodia: Rebuilding
Society’. Background Briefing, 23 August 1998,
http://www.abc.net.au/radionational/programs/backgroundbriefing/cambodia-rebuildingsociety/3551896#transcript
Australian Government. Cambodia Case Study: Evaluation of Australian law and Justice
Assistance. Canberra: Commonwealth of Australia, 2012.

216

Baaz, Mikael and Mona Lilja. ‘Understanding Hybrid Democracy in Cambodia: The Nexus
between Liberal Democracy, the State, Civil Society, and a “Politics of Presence”’. Asian
Politics & Policy 6, no. 1 (2014): 5-24.
Bach, Daniel and Mamoudou Gazibo. Neopatrimonialism in Africa and Beyond. London:
Routledge, 2012.
Balasco, Lauren M. ‘The Transitions of Transitional Justice: Mapping the Waves from
Promise to Practice’. Journal of Human Rights 12, no. 2 (2013): 198-216.
Balasubramaniam, Ratna Reuban. ‘Judicial Politics in Authoritarian Regimes’. University of
Toronto Law Journal 59, no. 3 (2009): 405-415.
Balasubramaniam, Ratna Rueban. ‘Rule by Law as Juridical Pathology’. Unpublished Paper,
2009.
Balme, Richard and Yang Lihua. ‘The Politics of Constitutional Reform in China: Rule of
Law as a Condition or as a Substitute for Democracy?’. Zeitschrift für Staats- und
Europawissenschaften (ZSE)/Journal for Comparative Government and European Policy 5,
no. 3/4 (2007): 445-468.
Bar Association of Cambodia (BAKC). Legal Profession in Cambodia. Phnom Penh: BAKC,
2005.
Beban, Alice, Sokbunthoeun So and Kheang Un. ‘From Force to Legitimation: Rethinking
Land Grabs in Cambodia’. Development and Change 48, no. 3 (2017): 590-612.
Bedner, Adriaan. ‘An Elementary Approach to the Rule of Law’. Hague Journal on the Rule
of Law 2, no. 1 (2010): 48-74.
Bernard, Harvey and Gery Ryan. Analyzing Qualitative Data: Systematic Approaches.
Thousand Oaks, CA: Sage, 2010.
Bertelman, Hannah. ‘International Standards and National Ownership? Judicial Independence
in Hybrid Courts: The Extraordinary Chambers in the Courts of Cambodia’. Nordic Journal
of International Law 70 (2010): 341-382.
Berthiaume, Lee. ‘Iron First Court Reform Seizes One of its Own’. Cambodia Daily, 19
August 2005, https://www.cambodiadaily.com/archives/iron-fist-court-reform-seizes-one-ofits-own-49013/
Bora, Meas. ‘The Cambodian Code of Criminal Procedure: Some Remarks’. In Introduction
to Cambodian Law, edited by Hor Peng, Kong Phallack and Jörg Menzel, 227-244. Phnom
Penh: Konrad-Adenauer-Stiftung, 2012.
Bratton, Michael and Nicholas van de Walle. Democratic Experiments in Africa: Regime
Transitions in Comparative Perspective. Cambridge: Cambridge University Press, 1997.
Bratton, Michael and Nicolas Van de Walle. ‘Neopatrimonial Regimes and Political
Transitions in Africa’. World Politics 46, no. 4 (1994): 453-489.

217

Broadhurst, Rod and Thierry Bouhours. ‘Policing in Cambodia: Legitimacy in the Making?’
Policing and Society 19, no. 2 (2009): 174-190.
Broadhurst, Roderic, Thierry Bouhours and Brigitte Bouhours. Violence and the Civilising
Process in Cambodia. Cambridge: Cambridge University Press, 2015.
Brown, Federick Z. ‘Introduction: The Paris Agreements’. In Rebuilding Cambodia: Human
Resources, Human Rights and Law: Three Essays, edited by Frederick Z. Brown, 1-42.
Washington, DC: Foreign Policy Institute, Paul H. Nitze School of Advanced International
Studies, Johns Hopkins University, 1993.
Brown, MacAlister and Joseph J. Zasloff. Cambodia Confounds the Peacemakers, 19791998. Ithaca, NY: Cornell University Press, 1998.
Bui, Thiem. ‘Deconstructing the “Socialist” Rule of Law in Vietnam: The Changing
Discourse on Human Rights in Vietnam's Constitutional Reform Process’. Contemporary
Southeast Asia 36, no. 1 (2014): 77–100.
Bull, Carolyn. No Entry without Strategy: Building the Rule of Law under UN Transitional
Administration. Tokyo: United Nations University Press, 2008.
Burbank, Stephen. ‘What do we Mean by “Judicial Independence”?’. Ohio State Law Journal
64, no. 1 (2003): 322-339.
Cambodian Center for Human Rights (CCHR), ‘CCHR Institutions Series: The Senate’. Vol.
1, January 2012, http://www.sithi.org/admin/upload/media/[2012-0127]The%20Senate/2012_01_27_CCHR_The%20Senate(ENG).pdf
Cambodian Center for Human Rights (CCHR). ‘CCHR Briefing Note – October 2014:
Judicial Reform’.
http://cchrcambodia.org/admin/media/analysis/analysis/english/CCHR%20Briefing_Note_Ju
dicial%20Reform_ENG_2014%E2%80%8B.pdf
Cambodian League for the Promotion and Defense of Human Rights (LICADHO). ‘Renewed
Surge in Land Disputes Must be Addressed Not Denied’. 19 February 2015,
http://www.licadho-cambodia.org/pressrelease.php?perm=374
Cambodian League for the Promotion and Defense of Human Rights (LICADHO).
‘Unconstitutional Draft laws on the Judiciary should be Rejected’. 15 June 2014,
http://www.licadho-cambodia.org/pressrelease.php?perm=346
Cambodian League for the Promotion and Defense of Human Rights (LICADHO). ‘Year
2013 in Review: Cambodian Elections’, 18 March 2014, http://www.licadhocambodia.org/articles/20140318/139/index.html
Cappelletti, Mauro. ‘Judicial Review in Comparative Perspective’. California Law Review
58, no. 5 (1970): 1017-1053.
Carothers, Thomas. ‘The End of the Transition Paradigm’. Journal of Democracy 13, no. 1
(2002): 5–21.

218

Carothers, Thomas. ‘The Rule of Law Revival’. Foreign Affairs 77 (1998): 95–106.
Carothers, Thomas. ‘The Rule of Law Revival’. In Promoting the Rule of Law Abroad: In
Search of Knowledge, edited by Thomas Carothers, 3-15. Washington, DC: Carnegie
Endowment for International Peace, 2006.
Case, William. ‘Southeast Asia’s Hybrid Regimes: When Do Voters Change Them?’ Journal
of East Asian Studies 5, no. 2 (2005), 215–238.
Chakrya, Khouth Sophak and Shane Worrell. ‘Boeung Kak 13 to Appeal’. The Phnom Penh
Post, 28 May 2012, http://www.phnompenhpost.com/national/boeung-kak-13-appeal
Chan Thul, Prak. ‘Cambodia Opposition Leader Rainsy Resigns from Party’. Reuters, 11
February 2017, https://www.reuters.com/article/us-cambodia-politics/cambodia-oppositionleader-rainsy-resigns-from-party-idUSKBN15Q0HB
Chandler, David. A History of Cambodia. Boulder: Westview Press, 1996.
Chandler, David. A History of Cambodia, fourth edition. Boulder: Westview Press, 2008.
Chandler, David. ‘Searching for the Truth’. July 2009,
http://www.cambodiatribunal.org/history/cambodian-history/
Chandler, David. ‘The Constitution of Democratic Kampuchea (Cambodia): The Semantics
of Revolutionary Change’. Pacific Affairs 49, no. 3 (1976): 506–515.
Chandler, David. The Tragedy of Cambodian History: Politics, War and Revolution since
1945. New Haven: Yale University Press, 1991.
Chantara, Kimsan. ‘Suspended Appeal Court Judges Return to Work’. Cambodia Daily, 5
January 1999.
Cheesman, Nick. ‘Law and Order as Asymmetrical Opposite to the Rule of Law’. Hague
Journal on the Rule of Law 6, no. 1 (2014): 96-114.
Cheesman, Nick. Opposing the Rule of Law: How Myanmar’s Courts Make Law and Order.
Cambridge: Cambridge University Press, 2015.
Cheesman, Nick. ‘Thin Rule of Law or Un-Rule of Law in Myanmar’. Pacific Affairs 82, no.
4 (2009/2010): 597-613.
Cheesman, Nick. ‘What does the Rule of Law have to do with Democratization (in
Myanmar)’. South East Asia Research 22, no. 2 (2014): 213-232.
Chen, Daphne. ‘Following US, EU Withdrawal of Funding, China to Donate Huge Load of
Goods to NEC’. Phnom Penh Post, 29 December 2017,
http://www.phnompenhpost.com/national/following-us-eu-withdrawal-funding-china-donatehuge-load-goods-nec

219

Chheng, Niem. ‘Rainsy Sentenced Yet Again for Defamation’. The Phnom Penh Post, 31
March 2017, http://www.phnompenhpost.com/national/rainsy-sentenced-yet-againdefamation
Chheng, Niem and Shaun Turton. ‘Senator Sok Hour Given Seven Years for Forgery and
Incitement’. The Phnom Penh Post, 8 November 2016,
http://www.phnompenhpost.com/national/senator-sok-hour-given-seven-years-forgery-andincitement
Cho, Young Nam. ‘Governing the Country According to the Law: China's Rule of Law
Policy as Political Reform’. Journal of International and Area Studies 21, no. 1 (2014): 2136.
Chon, Gina. ‘Council of Jurists Criticized for Hurting the Law Making Process’. 25 March
2000, https://www.cambodiadaily.com/archives/council-of-jurists-criticized-for-hurtinglawmaking-process-628/
Ciorciari, John D. and Anne Heindel. Hybrid Justice: The Extraordinary Chambers in the
Courts of Cambodia. Ann Arbor: The University of Michigan Press, 2014.
Cock, Andrew Robert. ‘External Actors and the Relative Autonomy of the Ruling Elite in
Post-UNTAC Cambodia’. Journal of Southeast Asian Studies 41, no. 2 (2010): 241-266.
Constitution of Democratic Kampuchea, 1975.
Constitution of the Kingdom of Cambodia, 1993.
Constitution of the State of Cambodia, 1989.
Cornfield, Justin J. The History of Cambodia. Santa Barbara: Greenwood Press, 2009.
Coughlan, John, Sana Ghouse and Richard Smith. ‘The Legacy of the Khmer Rouge
Tribunal: Maintaining Status Quo of Cambodia’s Legal & Judicial System’. Amsterdam Law
Forum 4, no. 2 (2012): 16-35.
Cox, Marcus and Ok Serei Sopheak, Cambodia Case Study: Evaluation of Australian Law
and Justice Assistance (Canberra: AusAID Office of Development Effectiveness, 2012).
Craig, Paul. ‘Formal and Substantive Conceptions of the Rule of Law: An Analytical
Framework’. Public Law, Autumn (1997): 467-487.
Croissant, Aurel. ‘From Transition to Defective Democracy: Mapping Asian
Democratization’. Democratization 11, no. 5 (2004): 156-178.
Cross, Frank. ‘Judicial Independence’. In The Oxford Handbook of Law and Politics, edited
by K. Whittington, D. Kelemen and G. Calderia, 557-575. Oxford: Oxford University Press,
2008.
Curley, Melissa. ‘Governing Civil Society in Cambodia: Implications of the NGO Law for
the “Rule of Law”’. Asian Studies Review 42, no. 2 (2018): 247-267.

220

Dainow, Joseph. ‘The Civil Law and the Common Law: Some Points of Comparison’. The
American Journal of Comparative Law 15, no. 3 (1966–67): 419-435.
Dara, Mech and Meta Kong. ‘PM Intercedes in Kampong Speu Jailings’. The Phnom Penh
Post, 15 March 2016, http://www.phnompenhpost.com/national/pm-intercedes-kampongspeu-jailings
Dara, Mech and Shaun Turton. ‘PM Overrules Supreme Court’s Decision in Banteay
Manchey Land Dispute’. The Phnom Penh Post, 24 March 2016,
http://www.phnompenhpost.com/national/pm-overrules-supreme-courts-decision-banteaymeanchey-land-dispute
Dara, Mech and Shaun Turton. ‘Royal Gazette to Move Online’. The Phnom Penh Post, 2
February 2017, http://www.phnompenhpost.com/national/royal-gazette-move-online
Deinla, Imelda. ‘Public Support and Judicial Empowerment of the Philippine Supreme
Court’. Contemporary Southeast Asia 36, no. 1 (2014): 128-158.
Diamond, Larry and Leonardo Morlino. ‘The Quality of Democracy: An Overview’. Journal
of Democracy 15, no. 4 (2004): 20–31.
Documentation Center of Cambodia (DC-Cam). A History of Democratic Kampuchea (19751979). Phnom Penh: DC-Cam,
http://www.d.dccam.org/Projects/Genocide/DK_Book/DK_History--EN.pdf
Donovan, Dolores A. ‘Cambodia: Building a Legal System from Scratch’. The International
Lawyer 27, no. 2 (1993): 445-454.
Donovan, Dolores. ‘The Cambodian Legal System: An Overview’. In Rebuilding Cambodia:
Human Resources, Human Rights and Law, Three Essays, edited by Frederick Z. Brown, 69107. Washington, DC: Foreign Policy Institute, Paul H. Nitze School of Advanced
International Studies, Johns Hopkins University, 1993.
Donovan, Dolores. ‘The New Cambodian Civil Code’. East Asia Forum, 16 February 2012,
http://www.eastasiaforum.org/2012/02/16/the-new-cambodian-civil-code/
Downie, Sue. ‘Cambodia's 1998 Election: Understanding Why It Was Not a “Miracle on the
Mekong”’. Australian Journal of International Affairs 54, no. 1 (2000): 43-61.
Downie, Sue and Damien Kingsbury. ‘Political Development and the Re-Emergence of Civil
Society in Cambodia’. Contemporary Southeast Asia 23, no. 1 (2001): 43-64.
Ear, Sophal. ‘Combating Corruption in Cambodia’. Asian Education and Development 5, no.
2 (2016): 159-174.
Eckert, Paul. ‘Cambodia Opposition Leader Kem Sokha Arrested. Accused of Treason, Radio
Free Asia, 2 September 2017, http://www.rfa.org/english/news/cambodia/kemsokha-arrest09022017163633.html

221

Eisenberg, Melvin Aron. The Nature of the Common Law. Cambridge, MA: Harvard
University Press, 1998.
Eisenstadt, Shmuel Noah. Traditional Patrimonialism and Modern Neopatrimonialism.
Beverly Hills, CA: Sage, 1973.
Ellett, Rachel. ‘Rethinking Law and State Building in Sub-Saharan Africa’. Law and Social
Inquiry 41, no. 2 (2016): 471-479.
Ely, John Hart. Democracy and Distrust: A Theory of Judicial Review. Cambridge, MA:
Harvard University Press, 1980.
Erdmann, Gero and Ulf Engel. ‘Neopatrimonialism Reconsidered: Critical Review and
Elaboration of an Elusive Concept’. Commonwealth and Comparative Politics 45, no. 1
(2007): 95-119.
Extraordinary Chambers of the Courts of Cambodia (ECCC). ‘Why are we having Trials
Now? How will the Khmer Rouge Trials benefit the People of Cambodia?’, 2017,
https://www.eccc.gov.kh/en/faq/why-are-we-having-trials-now-how-will-khmer-rouge-trialsbenefit-people-cambodia
Ferejohn, John. ‘Independent Judges, Dependent Judiciary: Explaining Judicial
Independence’. Southern California Law Review 72, no. 2/3 (1999): 353-384.
Fernandes de Andrade, Gustavo. ‘Comparative Constitutional Law: Judicial Review’.
Journal of Constitutional Law 3, no. 3 (2001): 977-989.
Fernando, Basil. Problems Facing the Cambodian Legal System. Hong Kong: Asian Human
Rights Commission, 1998.
Fernando, Basil. The Inability to Prosecute: Courts and Human Rights in Cambodia and Sri
Lanka. Hong Kong: Future Asia Link, 1993.
Fiss, Owen. ‘The Limits of Judicial Independence’. The University of Miami Inter-American
Law Review 25, no. 1 (1993): 57-76.
Frieson, Kate. ‘The Cambodian Elections of 1993: A Case of Power to the People?’ In The
Politics of Elections Southeast Asia, edited by Robert H. Taylor, 224-242. New York:
Woodrow Wilson Centre Press, 1996.
Gerken, Heather. ‘The Loyal Opposition’. Yale Law Journal 123, no. 6 (2014): 1958-1994.
Gainsborough, Martin. ‘Elites vs. Reform in Laos, Cambodia, and Vietnam’. Journal of
Democracy 23, no. 2 (2012): 34-46.
Gibson, James, Jeffery Sonis and Sokhom Heam. ‘Cambodians’ Support for the Rule of Law
on the Eve of the Khmer Rouge Tribunals’. The International Journal of Transitional Justice
3 (2010): 377-396.

222

Gillespie, John. Transplanting Commercial Law Reform: Developing a ‘Rule of Law’ in
Vietnam. Aldershot, UK: Ashgate, 2006.
Glaesner, Edward and Andrei Shleifer. ‘Legal Origins’. Quarterly Journal of Economics, no.
1, (2004): 1193-1229.
Glendon, Mary Ann, Michael Wallace and Christopher Osakwe. Comparative Legal
Traditions, second edition. St. Paul, MI: West Publishing Co., 1994.
Global Witness. Hostile Takeover: The Corporate Empire of Cambodia’s Ruling Family. July
2016, https://www.globalwitness.org/en/reports/hostile-takeover/
Gloppen, Siri. ‘Roads to Reconciliation: A Conceptual Framework’. In Roads to
Reconciliation, edited by Elin Skaar, Siri Gloppen and Astri Suhrke, 17-50. Lanham, MD:
Lexington Books, 2005.
Gottesman, Evan R. Cambodia after the Khmer Rouge: Inside the Politics of Nation
Building. New Haven, CT: Yale University Press, 2003.
Grugel, Jean, Pia Riggirozzi and Ben Thirkell-White. ‘Beyond the Washington Consensus?
Asia and Latin America in Search of More Autonomous Development’. International Affairs
84, no. 3 (2008): 499-517.
Hauerstein, Kai. Introduction to Legislative Drafting: References & Techniques. Phnom
Penh: Konrad-Adenauer-Stiftung, 2016.
Hayek, Friedrich A. Law, Legislation and Liberty, Vol. 1. Chicago: University of Chicago
Press, 1973.
Heder, Steve. ‘Cambodia in 2010: Hun Sen's Further Consolidation’. Asian Survey 51 no. 1
(2011): 208-214.
Heder, Stephen and Judy Ledgerwood, ‘Politics of Violence: An Introduction’. In
Propaganda, Politics, and Violence in Cambodia: Democratic Transition Under United
Nations Peace-Keeping, edited by Stephen Heder and Judy Ledgerwood, 3-50. Armonk, NY:
M.E. Sharpe, 1996.
Helmke, Gretchen and Frances Rosenbluth. ‘Regimes and the Rule of Law: Judicial
Independence in Comparative Perspective’. Annual Review of Political Science 12 (2009):
345-366.
Henderson, H. ‘Quality of Life: Issues and Questions’. In Managing the Global:
Globalisation, Employment and Quality of Life, edited by Donald Lamberton, 51-99. London:
I. B. Tauris, 2002.
Hipsher, Scott A. Business Practices in Southeast Asia: An Interdisciplinary Analysis of
Theravada Buddhist Countries. Abingdon, UK: Routledge, 2012.
Hooker, Michael Barry. A Concise Legal History of South-East Asia. Oxford, Clarendon
Press, 1978.

223

Hughes, Caroline. ‘Cambodia in 2008: Consolidation in the Midst of Crisis’. Asian Survey
49, no. 1 (2009): 206-212.
Hughes, Caroline. ‘International Intervention and the People's Will: The Demoralization of
Democracy in Cambodia’. Critical Asian Studies 34, no. 4 (2010): 539-562.
Hughes, Caroline. ‘The Politics of Gifts: Tradition and Regimentation in Contemporary
Cambodia’. Journal of Southeast Asian Studies 37, no. 3 (2006): 469-489.
Hughes, Caroline. ‘Understanding the Elections in Cambodia 2013’. AGLOS: Journal of
Area-Based Global Studies (2013-2014): 1-20.
Hughes, Caroline and Kheang Un, eds. Cambodia's Economic Transformation. Copenhagen:
NIAS Press, 2011.
Human Rights Watch. ‘Cambodia: Withdraw Fundamentally Flawed Judiciary Laws’. 3 May
2014, http://www.hrw.org/news/2014/05/03/cambodia-withdraw-fundamentally-flawedjudiciary-laws
Human Rights Watch. 30 Years of Hun Sen: Violence, Repression, and Corruption in
Cambodia. January 2015, https://www.hrw.org/report/2015/01/12/30-years-hun-sen/violencerepression-and-corruption-cambodia
Human Rights Watch. ‘Cambodia: Drop Case Against Men Framed for Murder’. 23
September 2013, https://www.hrw.org/news/2013/09/23/cambodia-drop-case-against-menframed-murder
Human Rights Watch Asia. ‘Cambodia: Fair Elections Not Possible’. Vol. 10, no. 4, June
1998, https://www.hrw.org/legacy/reports98/cambodia/
Huntington, Samuel P. The Third Wave: Democratization in the Late Twentieth Century.
Norman, OK: University of Oklahoma Press, 1993.
International Bar Association’s Human Rights Institute (IBAHRI). Justice Versus Corruption
– Challenges to the Independence of the Judiciary in Cambodia. September 2015. IBAHRI.
International Commission of Jurists (ICJ). Achieving Justice for Gross Human Rights
Violations in Cambodia: Baseline Study, October 2017, ICJ Global Redress and
Accountability Initiative. Geneva: ICJ, 2017.
International Commission of Jurists (ICJ). Key Concerns over Three Judicial Reform Draft
Laws in Cambodia, Briefing Paper, 2014, http://icj.wpengine.netdna-cdn.com/wpcontent/uploads/2014/07/Briefing-Paper-Cambodian-draft-laws.pdf
International Monetary Fund (IMF). Cambodia: Selected Issues, IMF Country Report No.
04/331, October 2004.
Islam, Iyanatul and Anis Chowdhury. The Political Economy of East Asia: Post-Crisis
Debates. Melbourne: Oxford University Press, 2000.

224

Jacobsen, Trude and Martin Stuart-Fox, Power and Political Culture in Cambodia, Working
Paper Series No. 200, Asia Research Institute, National University of Singapore, 2013.
Jayasuriya, Kanishka. Law, Capitalism and Power in Asia: The Rule of Law and Legal
Institutions. London: Routledge, 1999.
Jeldres, Julio A. ‘Cambodia’s Fading Hopes’. Journal of Democracy 7, no. 1 (1996): 148157.
Joireman, Sandra. ‘Colonization and the Rule of Law: Comparing the Effectiveness of
Common Law and Civil Law Countries’. Constitutional Political Economy 15, no. 4 (2004):
315-338.
Jones, Sidney and Dinah PoKempner, ‘Human Rights in Cambodia: Past, Present, and
Future’. In Rebuilding Cambodia: Human Resources, Human Rights and Law, Three Essays,
edited by Frederick Z. Brown, 43-68. Washington, DC: Foreign Policy Institute, Paul H.
Nitze School of Advanced International Studies, Johns Hopkins University, 1993.
Katzenstein, Suzanne. ‘Hybrid Tribunals: Searching for Justice in East Timor’. Harvard
Human Rights Journal 16 (2003): 245-278.
Keo, Chenda. Human Trafficking in Cambodia. London and New York: Routledge, 2014.
Kiernan, Ben. The Pol Pot Regime: Race, Power, and Genocide in Cambodia Under the
Khmer Rouge, 1975-79. New Haven, CT: Yale University Press, 1996.
Kingdom of Cambodia, Criminal Procedure Code of Kingdom of Cambodia, Ministry of
Justice, 2007.
Kingdom of Cambodia, Law on the Organisation and Functioning of the Council of
Ministers, 1994.
Kingdom of Cambodia, Law on the Status of Judges and Prosecutors of the Kingdom of
Cambodia, 2014.
Kleinfeld, Rachel. ‘Competing Definitions of the Rule of Law’. In Promoting the Rule of
Law Abroad: In Search of Knowledge, edited by Thomas Carothers, 31-74. Washington, DC:
Carnegie Endowment for International Peace, 2006.
Kong, Phallack. ‘Overview of the Cambodian Legal and Judicial System’. In Introduction to
Cambodian Law, edited by Peng Hor, Phallack Kong and Jörg Menzel, 7-22. Phnom Penh:
Konrad Adenauer Stiftung, 2012.
Kork, Boren. ‘Cambodian Private Law: A Snapshot’. In Introduction to Cambodian Law,
edited by Peng Hor, Phallack Kong and Jörg Menzel, 71-96. Phnom Penh: Konrad Adenauer
Stiftung, 2012).
Krygier, Martin. ‘Four Puzzles about the Rule of Law: Why, What, Where? and Who Cares’.
In Getting to the Rule of Law, edited by J. Fleming, 64-107. New York: New York University
Press, 2011.

225

Kuong, Teilee. ‘Legal Education in Cambodia: Shunning the Course of History’. In Legal
Education in Asia: Globalization, Change and Contexts, edited by Stacey Steele and Kathryn
Taylor, 278-298. London: Routledge, 2011.
Larkins, Christopher. ‘Judicial Independence and Democratization: A Theoretical and
Conceptual Analysis’. The American Journal of Comparative Law 44, no. 4 (1996): 605-626.
Lee, Timothy. ‘Rebuilding Judicial Ethics and Independence: A Comparative Analysis of the
Cambodian Code of Ethics for Judges and Prosecutors’. The Georgetown Journal of Legal
Ethics 28 (2015): 661-681,
Leftwich, Adrian. ‘Governance, Democracy and Development in the Third World’. Third
World Quarterly 14, no. 3 (1993): 605-624.
Leftwich, Adrian. States of Development: On the Primacy of Politics in Development.
Cambridge: Polity Press, 2000.
Li, Laio and Yu Minyou. ‘Impact of the WTO on China's Rule of Law in Trade: Twentieth
Anniversary of the WTO’. Journal of World Trade (Law-Economics-Public Policy) 49, no. 5
(2015): 837–872
Linz, Juan José and Alfred Stepan. ‘Toward Consolidated Democracies’. Journal of
Democracy 7, no. 2 (1996): 14-33.
Lipes, Joshua. ‘Cambodia Expels US NGO, Suspends Radio Stations Allowing Government
Criticism’. Radio Free Asia, 23 August 2017,
http://www.rfa.org/english/news/cambodia/expulsion-08232017155453.html
Mahoney, Paul. ‘The Common Law and Economic Growth: Hayek Might Be Right’. The
Journal of Legal Studies 30, no. 2 (2001): 503-525.
Maravall, José. ‘The Rule of Law as a Political Weapon’. In Democracy and the Rule of Law,
edited by José Maravall and Adam Przeworski, 261-302. Cambridge: Cambridge University
Press, 2003.
Maravall José and Adam Przeworski. ‘Introduction’. In Democracy and the Rule of Law,
edited by José Maravall and Adam. Przeworski, 1-19. Cambridge: Cambridge University
Press, 2003.
Marks, Stephen P. ‘The New Cambodian Constitution: From Civil War to a Fragile
Democracy’. Columbia Human Rights Law Review 26, no. 1 (1994): 109-174.
Marston, John. ‘Post-Pol Pot Cambodia’. Critical Asian Studies 37, no. 3 (2005): 501-516.
Massoud, Mark Fathi. Law's Fragile State: Colonial, Authoritarian, and Humanitarian
Legacies in Sudan. Cambridge: Cambridge University Press, 2013.
Matsuo, Hiroshi. ‘Access to Justice in Indochinese Countries’. In Institutional Competition
between Common Law and Civil Law, edited by Michèle Schmieglow and Henrik
Schmieglow, 249-277. Berlin: Springer, 2014.

226

McAuliffe, Pádraig. Transitional Justice and Rule of Law Reconstruction: A Contentious
Relationship. Abingdon, UK: Routledge, 2015.
McCarthy, Stephen and Kheang Un. ‘The Evolution of Rule of Law in Cambodia’.
Democratization 24, no. 1 (2017): 100-118.
McCarthy, Stephen and Kheang Un, ‘The Rule of Law in Illiberal Contexts: Cambodia and
Singapore as Exemplars’. In Politics and Constitutions in Southeast Asia, edited by Marco
Bünte and Björn Dressel, 315-330. London and New York: Routledge, 2017.
Medard, Jean-François. ‘L’Etat et le Politique en Afrique [The State and Politics in Africa]’.
Revue Francaise de Science Politique 50, no. 4 (2000): 849-854.
Medard, Jean-François. ‘The Underdeveloped State in Tropical Africa: Political Clientelism
or Neopatrimonialism?’ In Private Patronage and Public Power: Political Clientelism in the
Modern State, edited by Christopher S Clapham, 162-192. London: Pinter, 1982.
Menzel, Jörg. ‘Cambodia: From Civil War to a Constitution to Constitutionalism?’ In Public
Law in East Asia, edited by Albert H.Y. Chen and Tom Ginsburg, 259-288. Farnham, UK
and Burlington, VT: Ashgate, 2013.
Merryman, John and Rogelio Pérez-Perdomo. The Civil Law Tradition: An Introduction to
the Legal Systems of Europe and Latin America. Stanford, CA: Stanford University Press,
2007.
Merryman, John, David S. Clark and John O. Haley. The Civil Law Tradition: Europe, Latin
America, and East Asia. Charlottesville, VA: The Michie Company Law Publishers, 1994.
Merryman, John, David S. Clark and John O. Haley. The Civil Law Tradition: Europe, Latin
America, and East Asia, second edition. Charlottesville, VA: The Michie Company Law
Publishers, 2000.
Møller, Jørgen and Svend-Erik Skaaning. ‘Systematizing Thin and Thick Conception of the
Rule of Law’. The Justice System Journal 33, no. 2 (2012): 136-153.
Møller, Jørgen and Svend-Erik Skaaning. The Rule of Law: Definitions, Measures, Patterns
and Causes. Basingstoke, UK: Palgrave MacMillan, 2014.
Monichariya, Mong and Tanaka Kazuko. ‘Drafting a New Civil Code and Code of Civil
Procedure in Cambodia with Japanese Technical Assistance’. Uniform Law Review 7, no. 4
(2002): 1047-1059.
Morgenbesser, Lee. ‘The Failure of Democratisation by Elections in Cambodia’.
Contemporary Politics 23, no. 2 (2016): 1-21
Morlino, Leonardo. ‘The Two “Rules of Law” Between Transition to and Quality of
Democracy’. In Rule of Law and Democracy: Inquires into Internal and External Issues,
edited by L. Morlino and G. Palobella, 39-65. Leiden, Neth: Brill, 2010.

227

Morris, Catherine. ‘Justice Inverted: Law and Human Rights in Cambodia’. In The Handbook
of Contemporary Cambodia, edited by Katherine Brickell and Simon Springer, 29-41.
Abingdon, UK and New York: Routledge, 2017.
Moustafa, Tamir and Tom Ginsburg, ‘Introduction: The Functions of Courts in Authoritarian
Politics’. In Rule by Law: The Politics of Courts in Authoritarian Regimes, edited by Tom
Ginsburg and Tamir Moustafa, 1-37. Cambridge: Cambridge University Press, 2008.
Muller, Gregor. Colonial Cambodia's ‘Bad Frenchmen’: The Rise of French Rule and the
Life of Thomas Caraman, 1840-1887. London: Routledge, 2006.
Nachemson, Andrew. ‘FUNCINPEC Files CNRP Complaint’. The Phnom Penh Post, 6
October 2017, http://www.phnompenhpost.com/national/funcinpec-files-cnrp-complaint
Nachemson, Andrew and Erin Handley. ‘Donors still Backing the Khmer Rouge Tribunal’.
The Phnom Penh Post, 15 May 2017, http://www.phnompenhpost.com/national/donors-stillbacking-khmer-rouge-tribunal
Naren, Kuch. ‘Anti-Graft Body Opens Investigation into Sokha’. The Cambodia Daily, 25
March 2016, https://www.cambodiadaily.com/editors-choice/anti-graft-body-opensinvestigation-into-sokha-110386/
National Assembly of the Kingdom of Cambodia, Law on Anti-Corruption, 11 March 2010,
Article 1
Neate, Francis. ‘Introduction: A Brief History of the Development of the Concept of the Rule
of Law’. In The Rule of Law: Perspectives from Around the Globe, edited by Francis Neate,
1-7. London: LexisNexis, 2009.
Nedzel, Nadia. ‘The Rule of Law: Its History and Meaning in Common Law, Civil Law, and
Latin American Judicial Systems’. Richmond Journal of Global Law and Business 10, no. 1
(2010): 57-109.
Neher, Clark. ‘Asian Style Democracy’. Asian Survey 34, no. 11 (1994): 949-961.
Neilson, Kathryn. ‘They Killed all the Lawyers: Rebuilding the Judicial System in
Cambodia’, 1996,
ttps://www.uvic.ca/research/centres/capi/research/researchpublications/papers/Neilson_Kille
d_Lawyers.pdf
Neuman, William Laurence. Social Research Methods: Qualitative and Quantitative
Approaches, 4th edition. Boston, MA: Allyn & Bacon, 2000.
Norén-Nilsson, Astrid. ‘Good Gifts, Bad Gifts, and Rights: Cambodian Popular Perceptions
and the 2013 Elections’. Pacific Affairs 89, no. 4 (2016): 795-815.
O’Donnell, Guillermo. ‘Horizontal Accountability in New Democracies’. Journal of
Democracy 9, no. 3 (1998): 112–126.

228

O’Donnell, Guillermo. ‘Why the Rule of Law Matters’. Journal of Democracy 15, no. 4
(2004): 32-46.
Oakeshott, Michael. On Human Conduct. Oxford: Clarendon Press, 1975.
Office of the High Commissioner for Human Rights Cambodia. Rebuilding Cambodia’s
Judicial System: Increasing the Capacity of Cambodian Judges through OHCHR’s Judicial
Mentor Programme, UN OHCHR, June 2015.
Öjendal, Joakim. ‘Democracy Lost? The Fate of the UN Implanted Democracy in
Cambodia’. Contemporary Southeast Asia 18, no. 2 (1996): 193-218.
Ooi, Keat Gin. Southeast Asia: A Historical Encyclopedia from Angkor Wat to East Timor.
ABC Clio, Santa Barbara 2004.
Ovesen, Jan, Ing-Britt Trankell and Joakim Öjendal. When Every Household is an Island.
Stockholm: Uppsala Research Reports in Cultural Anthropology SIDA, 1996.
Peang-Meth, Abdulgaffar. ‘Understanding the Khmer: Sociological-Cultural Observations’.
Asian Survey 31, no. 5 (1991): 442-445.
Peerenboom, Randall. Varieties of Rule of Law: An Introduction and Provisional Conclusion.
Research Paper no. 03-16, UCLA School of Law, 2004.
Peerenboom, Randall. ‘Varieties of Rule of Law: An Introduction and Provisional
Conclusion’. In Asian Discourses of Rule of Law: Theories and Implementation of Rule of
Law in Twelve Asian Countries, France and the U.S., edited by Randall Peerenboom, 1-56.
London and New York: Routledge, 2004.
Peng, Hor. ‘The Modern Era of Cambodian Constitutionalism: Constitutional Analysis of
Historical and Contemporary Development’. In Introduction to Cambodian Law, edited by
Hor Peng, Kong Phallack and Jörg Menzel, 23-69. Phnom Penh: Konrad-Adenauer-Stiftung,
2012.
Peou, Sorpong. International Democracy Assistance for Peacebuilding: Cambodia and
Beyond. Basingstoke and New York: Palgrave MacMillan, 2007.
Peou, Sorpong. ‘Peace through Retribution or Reconciliation? Some Insights and Evidence
from South-East Asia’. In The Palgrave Handbook of Disciplinary and Regional Approaches
to Peace, eds. Oliver P. Richmond, Sandra Pogodda and Jasmin Ramovic, 336-349.
Basingstoke and New York: Palgrave MacMillan, 2016.
Peou, Sorpong. ‘The Politics of Survival in Cambodia: National Security for Undemocratic
Control’. In National Security, Statecentricity, and Governance in East Asia, ed. Brendan
Howe, 81-106. Seoul: Palgrave MacMillan, 2018.
Peou, Sorpong. ‘The UN’s Modest Impact on Cambodia’s Democracy’. In The UN Role in
Promoting Democracy: Between Ideals and Reality, edited by Edward Newman and Roland
Rich, 258-281. Tokyo: United Nations University Press, 2004.

229

Phearun, Chhorn. ‘Adhoc 5 Released on Bail’. The Cambodia Daily, 29 June 2017,
https://www.cambodiadaily.com/news/adhoc-5-approved-release-bail-131960/
Phillips, Emma. ‘The War on Civil Law? The Common Law as a Proxy for the Global
Ambition of Law and Economics’. Wisconsin International Law Journal 24, no. 4 (2007):
915-959.
Phnom Penh Post Staff. ‘Commune Elections 2017: CPP Wins 70%’. The Phnom Penh Post,
5 June 2017, https://www.phnompenhpost.com/national-post-depth-politics/cpp-wins-70communes
Phnom Penh Post Staff. ‘Protest Takes Dark Turn’. The Phnom Penh Post, 16 September,
2013.
Piergigli, Valeria. ‘Transition to Democracy and the Protection of Fundamental Rights: The
Problematic Experience of Cambodia’. In Asian Constitutionalism in Transition: A
Comparative Perspective, edited by Tania Groppi, Valeria Piergigli and Angelo Rinella, 263277. Milan: Giuffrè, 2008.
Prillaman, William. The Judiciary and Democratic Decay in Latin America: Declining
Confidence in the Rule of Law. Westport, CT: Praeger, 2000.
Przeworski, Adam. ‘Institutions Matter?’. Government and Opposition 39, no. 4 (2004): 527540.
Radio Free Asia. ‘Cambodia’s King Grants Royal Pardon to Kem Sokha’. Radio Free Asia, 2
December 2016, https://www.rfa.org/english/news/cambodia/royal-pardon12022016164524.html
Rajah, Jothie. ‘Rule of Law as a Transnational Legal Order’. In Transnational Legal Orders,
edited by Terence Halliday and Gregory Shaffer, 340-373. New York: Cambridge University
Press, 2015.
Rapley, Tim. ‘Interviews’. In Qualitative Research Practice, edited by Clive Seale,
Giampietro Gobo, Jaber Gubrium and David Silverman, 15-33. London: Sage, 2004.
Raz, Joseph. The Authority of Law: Essays on Law and Morality. Oxford, Clarendon Press,
1979.
Reaksey, Hul. ‘Cambodian Government Officially Exiles Opposition Leader’. Voice of
America Khmer, 25 October 2016, https://www.voacambodia.com/a/cambodian-governmentofficially-exiles-opposition-leader/3565508.html
Richmond, Oliver P and Jason Franks. ‘Liberal Hubris? Virtual Peace in Cambodia’. Security
Dialogue 38, no. 1 (2007): 27-48.
Rijpkema, Peter. ‘The Rule of Law Beyond Thick and Thin’. Law and Philosophy: An
International Journal for Jurisprudence and Legal Philosophy 32, no. 6 (2013): 793-816.

230

Roberts, David. ‘Hybrid Polities and Indigenous Pluralities: Advanced Lessons in
Statebuilding from Cambodia’. Journal of Intervention and Statebuilding 2, no. 1 (2008): 6386.
Roberts, David. Political Transition in Cambodia 1991-99: Power, Elitism and Democracy.
Richmond, Surrey: Curzon, 2001.
Roberts, David. ‘The Superficiality of Statebuilding in Cambodia’. In The Dilemmas of
Statebuilding, edited by Roland Paris and Timothy D. Sisk, 149-169. London and New York:
Routledge, 2009.
Rosenfeld, Michel. ‘The Rule of Law and the Legitimacy of Constitutional Democracy’.
Southern California Law Review 74, no. 5 (2001): 1307-1351.
Rosenn, Keith. ‘The Protection of Judicial Independence in Latin America’. The University of
Miami Inter-American Law Review 19, no. 1 (1987): 1-35.
Royal Government of Cambodia, ‘Sub-Decree on National Anti-Corruption Day, 9th
December’, No. 150. ANK.TT,
http://www.acu.gov.kh/en_sub_index.php?4a8a08f09d37b73795649038408b5f33=1&03c7c0
ace395d80182db07ae2c30f034=7
Rubin, Herbert J. and Irene S. Rubin. Qualitative Interviewing: The Art of Hearing Data, 2nd
edition. Thousand Oaks, CA: Sage, 2005.
Russell, Peter H. ‘Toward a General Theory of Judicial Independence’. In Judicial
Independence in the Age of Democracy: Critical Perspectives from Around the World, edited
by Peter H. Russell and David O’Brien, 1-25. Charlottesville, VA and London: University
Press of Virginia, 2001.
Sager, Paul. ‘A Nation of Functionaries, a Colony of Functionaries’. French Historical
Studies 39, no. 1 (2016): 145-182.
Salas, Luis. ‘From Law and Development to Rule of Law: New and Old Issues in Justice
Reforms in Latin America’. In Rule of Law in Latin America: The International Promotion of
Judicial Reform, edited by P. Domingo and R. Sieder, 17-46. London: Institute of Latin
American Studies, 2001.
Samean, Lay. ‘Kem Sokha Summonsed Over Sovantha Suit’. The Phnom Penh Post, 4 May
2016, https://www.phnompenhpost.com/national/kem-sokha-summonsed-over-sovantha-suit
Sanderson, John M. and Michael Maley. ‘Elections and Liberal Democracy in Cambodia’.
Australian Journal of International Affairs 52, no. 3 (1998): 241-253.
Sartori, Giovnni. ‘Concept Misformation in Comparative Politics’. American Political
Science Review 64 (1970): 1033–1053.
Scott, James C. ‘Patron-Client Politics and Political Change in Southeast Asia’. The
American Political Science Review 66, no 1 (1972): 91-113.

231

Seangly, Phak and Shaun Turton. ‘Arrest Warrant Issued for Rainsy’. The Phnom Penh Post,
13 November 2015, http://www.phnompenhpost.com/national/arrest-warrant-issued-rainsy
Seiff, Abby. ‘Cambodia: Switching off Independent Radio Stations’. Al Jazeera, 22
September 2017, http://www.aljazeera.com/news/2017/09/cambodia-switching-independentradio-stations-170922010517451.html
Sen, Hun. ‘The Rule of Law in Cambodia’. In Democratic Development: Rule of Law,
Occasional Papers, January, 9-12. Phnom Penh: Konrad-Adenauer-Stiftung, 2009.
Shapiro, Martin. Courts: A Comparative and Political Analysis. Chicago: University of
Chicago Press, 1981.
Shapiro, Martin. ‘Judicial Independence: New Challenges in Established Nations’. Indiana
Journal of Global Legal Studies 20, no. 1 (2013): 253-277.
Shawcross, William. Cambodia’s New Deal. Contemporary Issues Paper No. 1. Washington,
DC: Carnegie Endowment for International Peace, 1994.
Shraga, Daphne. ‘The Second Generation UN-Based Tribunals: A Diversity of Mixed
Jurisdictions’. In Internationalized Criminal Courts: Sierra Leone, East Timor, Kosovo and
Cambodia, edited by Cesare Romano, André Nollkaemper and Jann K. Kleffner, 16-38.
Oxford: Oxford University Press, 2004).
Silverstein, Gordon. ‘Singapore: The Exception that Proves Rules Matter’. In Rule by Law:
The Politics of Courts in Authoritarian Regimes, edited by Tom Ginsberg and Tamir
Moustafa, 73-101. Cambridge: Cambridge University Press, 2008.
Singh, Kavaljit. Taming Global Financial Flows: Challenges and Alternatives in the Era of
Financial Globalization. London and New York: Zed Books, 2000.
Sipahana, Sok. Formulation of a ‘Legal and Judicial Reform Strategy for Cambodia. Phnom
Penh: Cambodian Legal Resources Development Center, 2002.
Sisovann, Pin. ‘Police Begin Mass Eviction, Relocation in Capital’. The Cambodia Daily, 30
June 2006.
Slocomb, Margaret. ‘The Nature and Role of Ideology in the Modern Cambodian State’.
Journal of Southeast Asian Studies 37, no. 3 (2006): 375-395.
Sok, Siphana. Lesson’s from Cambodia’s Entry into the World Trade Organization. Asian
Development Bank Institute, 2005.
Sok, Siphana and Denora Sarin. The Legal System of Cambodia. Phnom Penh: Cambodian
Legal Resources Development Center, CLRDC, 1998.
Sokchea, Meas and Erin Handley. ‘Assembly Passes Party Law Changes Targeting Rainsy’.
The Phnom Penh Post, 10 July 2017, http://www.phnompenhpost.com/national/breakingassembly-passes-party-law-changes-targeting-rainsy

232

Sokchea, Meas and Erin Handley. ‘CPP Amends Party Law, Opening Door to Dissolving
Opposition’. The Phnom Penh Post, 21 February 2017,
https://www.phnompenhpost.com/national/cpp-amends-party-law-opening-door-dissolvingopposition
Sokchea, Meas and Erin Handley. ‘Party Law Changes Clear Senate’. The Phnom Penh Post,
9 July 2017, http://www.phnompenhpost.com/national/party-law-changes-clear-senate
Sokean Ben and Alex Willemyns. ‘UN, Adhoc Staff Charged over Sex Scandal’. The
Cambodia Daily, 3 May 2016, https://www.cambodiadaily.com/news/un-adhoc-staffcharged-over-sex-scandal-112053/
Sokha, Cheang. ‘Hun Sen’s “Iron Fist” Ends up as a Slap on the Wrist’. The Phnom Penh
Post, 30 June 2006, http://www.phnompenhpost.com/national/hun-sens-iron-fist-ends-slapwrist
Sokha, Cheang and Liam Cochrane. ‘Ax Hangs Over Judge Who Dropped Chea Vichea
Charges’. The Phnom Penh Post, 26 March 2004,
https://www.phnompenhpost.com/national/ax-hangs-over-judge-who-dropped-chea-vicheacharges
Sokhean, Ben. ‘Supreme Court Rules to Dissolve CNRP’. The Phnom Penh Post, 16
November 2017, http://www.phnompenhpost.com/national/breaking-supreme-court-rulesdissolve-cnrp
Sokhean, Ben, Mech Dara and Ananth Baliga. ‘Death of Democracy: CNRP Dissolved by
Supreme Court Ruling. Phnom Penh Post, 17 November 2017,
http://www.phnompenhpost.com/national-post-depth-politics/death-democracy-cnrpdissolved-supreme-court-ruling
Sokheng, Vong. ‘PM Launches Personal Attack on Rainsy’. The Phnom Penh Post, 13
November 2015, http://www.phnompenhpost.com/national/pm-launches-personal-attackrainsy
Solomon, Peter. ‘Courts and Judges in Authoritarian Regimes’. World Politics 60, no. 1
(2007): 122-145.
Sony, Ouch. ‘PM asked Drunk Driver be Released on Bail’. The Cambodia Daily, 7 April
2015, https://www.cambodiadaily.com/archives/pm-asked-drunk-driver-be-released-on-bail81538/
Sonny, Ouch and George Wright. ‘Kem Ley Killer Gets Life; Investigation Still Open’. The
Cambodia Daily, 24 March 2017, https://www.cambodiadaily.com/news/kem-ley-killer-getslife-investigation-still-open-127017/
Soros, George. ‘New Statesman Essay 1’. New Statesman, (December, 2002): 41-43.
Sovuthy, Khy and Kuch Naren. ‘Kem Sokha Sentenced to Five Months in Prison’. The
Cambodia Daily, 9 September 2016, https://www.cambodiadaily.com/editors-choice/kemsokha-sentenced-five-months-prison-117812/

233

Sperfeldt, Christoph. ‘Cambodian Civil Society and the Khmer Rouge Tribunal’.
International Journal of Transitional Justice 6, no. 1 (2012): 149-160.
Strangio, Sebastian. Hun Sen's Cambodia. New Haven, CT: Yale University Press, 2014.
Strangio, Sebastian. ‘More Managed Democracy for Cambodia’. Asia Times, 9 February
2012, http://www.atimes.com/atimes/Southeast_Asia/NB09Ae01.html
Subedi, Surya P. ‘The UN Human Rights Special Rapporteurs and the Impact of their Work:
Some Reflections of the UN Special Rapporteur for Cambodia’. Asian Journal of
International Law 6, no. 1 (2016): 1-14.
Suma, Mohamed. The Charles Taylor Trial and Legacy of the Special Court for Sierra
Leone. International Center for Transitional Justice (ICTJ) Briefing, September 2009,
https://www.ictj.org/sites/default/files/ICTJ-SierraLeone-Special-Court-2009-English.pdf
Suresh, H. Comments on the Constitution of the Kingdom of Cambodia. Legal Reforms in
Cambodia Series, Monograph No. 1. Kowloon, HK: Asian Human Rights Commission, 2002.
Tamanaha, Brian. ‘How an Instrumental View of Law Corrodes the Rule of Law’. DePaul
Law Review 56, no. 2 (2007): 469-506.
Tamanaha, Brian. On the Rule of Law: History, Politics, Theory. Cambridge: Cambridge
University Press, 2004.
Tamanaha, Brian. ‘The Rule of Law and Legal Pluralism in Development’. Hague Journal
on the Rule of Law 3, no. 1 (2011): 1-17.
Thayer, Nate. ‘Bitter Victory: Poll Winners Find it Hard to Grasp Levers of Power’. Far
Eastern Economic Review 156 (1993): 24-25.
The Cambodia Daily. ‘Cambodia Daily Announces Immediate Closure Amid Threats’. 4
September 2017, https://www.cambodiadaily.com/topstory/cambodia-daily-announcesimmediate-closure-amid-threats-134283/
The Institute of Policy Studies (IPS) of Singapore and The United Nations Institute for
Training and Research (UNITAR). The United Nations Transitional Authority in Cambodia
(UNTAC): Debriefing and Lessons. London: Kluwer Law International, 1995.
The Khmer Institute of Democracy. ‘The Judicial System of Cambodia’, n.d.
http://www.khmerrough.com/pdf/CriticalThinking-Eng/Part1-CriticalThinking.pdf
Thio, Li-ann. ‘Lex Rex or Rex Lex–Competing Conceptions of the Rule of Law in
Singapore’. UCLA Pacific Basin Law Journal 20, no. 1 (2002): 1-76.
Thion, Serge. Watching Cambodia: Ten Paths to Enter the Cambodian Jungle. Bangkok:
White Lotus, 1993.

234

Tirole, Jean. Financial Crises, Liquidity, and the International Monetary System. Princeton,
New Jersey: Princeton University Press, 2002.
Transparency International. Corruption Perceptions Index 2016.
https://www.transparency.org/news/feature/corruption_perceptions_index_2016#table
Transparency International Cambodia. Corruption and Cambodia’s Governance System: The
Need for Reform, National Integrity System Assessment, 2014.
Trebilcock, Michael and Ronald Daniels. Rule of Law Reform and Development: Charting
the Fragile Path of Progress. Cheltenham, UK: Edward Elgar, 2008.
Trzcinski, Leah M. and Frank K. Upham. ‘Creating Law from the Ground Up: Land Law in
Post-Conflict Cambodia’. Asian Journal of Law and Society 1, no. 1 (2014): 55-78.
Tully, John. France on the Mekong: A History of the Protectorate in Cambodia, 1863-1953.
Lanham, MD: University Press of America, 2002.
Turner, Mark. ‘Why is it so Difficult to Reform some Asian Bureaucracies? Building Theory
from Cambodian Evidence’. Public Administration and Development 33, no. 4 (2013): 275285.
Turton, Shaun and Meas Sokchea. ‘Stripped of Immunity, Rainsy Delays Return’. The
Phnom Penh Post, 17 November 2015, http://www.phnompenhpost.com/national/strippedimmunity-rainsy-delays-return
Un, Kheang. ‘Cambodia: Moving Away from Democracy’. International Political Science
Review 32, no. 5 (2011): 546-562.
Un, Kheang. ‘Cambodia in 2011: A Thin Veneer of Change’. Asian Survey 52, no. 1 (2012):
202-209
Un, Kheang. ‘Patronage Politics and Hybrid Democracy: Political Change in Cambodia,
1993-2003’. Asian Perspective 29, no. 2 (2005): 203-230.
Un, Kheang. ‘State, Society and Democratic Consolidation: The Case of Cambodia’. Pacific
Affairs 79, no. 2 (2006): 225-245.
Un, Kheang. ‘The Judicial System and Democratization in Post-Conflict Cambodia’. In
Beyond Democracy in Cambodia: Political Reconstruction in a Post-Conflict Society, edited
by Joakim Öjendal and Mona Lilja, 70-100. Copenhagen: Nordic Institute of Asian Studies,
2009.
Un, Kheang. ‘The Khmer Rouge Tribunal: A Politically Compromised Search for Justice’.
The Journal of Asian Studies 72, no. 4 (2013): 783-792.
Un, Kheang and Judy Ledgerwood. ‘Is the Trial of ‘Duch’ a Catalyst for Change in
Cambodia’s Courts?’. Asia-Pacific Issues 95 (2010): 1-12.

235

Un, Kheang and Sokbunthoeun So. ‘Cambodia’s Judiciary: Heading for Political
Judicialization’. In The Judicialization of Politics in Asia, edited by Björn Dressel, 184-202.
London: Routledge, 2002.
Un, Kheang and Sokbunthoeun So. ‘Land Rights in Cambodia: How Neopatrimonial Politics
Restrict Land Policy Reform’. Pacific Affairs 84, no. 2 (2011): 289-308.
United Nations Development Programme (UNDP). Cambodia: Country Assessment, The
Asia-Pacific Rights and Justice Initiative. Bangkok: UNDP.
United Nations Development Programme (UNDP). A Transparent and Accountable
Judiciary to Deliver Justice for All. Anti-Corruption Resource Centre and UNDP, 2016.
United Nations (UN) Economic and Social Council. ‘Report of the Special Representative of
the Secretary-General, Mr. Michael Kirby (Australia), on the situation of human rights in
Cambodia, submitted in accordance with Commission Resolution 1993/6’, Commission on
Human Rights, Fiftieth Session, Agenda item no. 19, E/CN.4/1994/73, 24 February 1994
United Nations (UN) Economic and Social Council. ‘Role of the Office of the United Nations
High Commissioner for Human Rights in assisting the Government and People of Cambodia
in the Promotion and protection of Human Rights’, Commission on Human Rights, Fifty-fifth
Session, Provisional Agenda item no. 19, E/CN.4/1999/100, 3 February 1999.
United Nations General Assembly (UNGA), Report of the Special Rapporteur on the
Situation of Human Rights in Cambodia, Surya P. Subedi, Human Rights Council, 27th
Session, Agenda Item 10, Technical Assistance and Capacity-Building, 15 August 2014
United Nations (UN) Security Council. ‘The Rule of Law and Transitional Justice in Conflict
and Post-Conflict Societies: Report of the Secretary-General’. 23 August 2004, S/2004/616.
http://www.refworld.org/docid/45069c434.html
United States (US) Department of State. ‘Cambodia Human Rights Practices, 1995’. March
1996,
http://dosfan.lib.uic.edu/ERC/democracy/1995_hrp_report/95hrp_report_eap/Cambodia.html
United States Institute of Peace (USIP). ‘Agreement on a Comprehensive Settlement of the
Cambodian Conflict, 23 October 1991’. 2000,
https://www.usip.org/sites/default/files/file/resources/collections/peace_agreements/agree_co
mppol_10231991.pdf, Annex 5: Principles for a New Constitution for Cambodia, Article 4
Vanberg, George. ‘Establishing and Maintaining Judicial Independence’. In The Oxford
Handbook of Law and Politics, edited by Gregory Caldeira, Daniel Kelemen and Keith
Whittington, 99-119. Oxford: Oxford University Press, 2009.
Vannarin, Neou. ‘Cambodia Opposition Figure facing Scandal Linked to Salacious Phone
Recordings’. Voice of America, 2 March 2016, https://www.voanews.com/a/cambodiaopposition-figure-scandal-salacious-phone-recordings/3216367.html

236

Vannarith, Chheang. ‘Cambodia Breaks Political Deadlock, at Last’. East Asia Forum, 23
August 2014, http://www.eastasiaforum.org/2014/08/23/cambodia-breaks-political-deadlockat-last/
Vickery, Michael. Cambodia, 1975-1982. Boston, MA: South End Press, 1984.
Vickery, Michael. ‘Criminal Law in the People’s Republic of Kampuchea’. Journal of
Contemporary Asia 17, no. 4 (1987): 508-518.
Weber, Max. Economy and Society: An Outline of Interpretive Sociology. Vol. I. Berkeley,
CA: University of California Press, 1978.
Widner, Jennifer. ‘Building Judicial Independence in Common Law Africa’. In The SelfRestraining State: Power and Accountability in New Democracies, edited by A. Schedler, L.
Diamond and M. Plattner, 177-195. Boulder, CO: Lynne Rienner Publishers, 1999.
Willemyns, Alex and Kuch Naren. ‘For Reform Agenda CPP Takes Cues from CNRP’. The
Cambodia Daily, 12 January 2016, https://www.cambodiadaily.com/news/for-reformagenda-cpp-takes-cues-from-cnrp-105049/
Winborne, Warner R. ‘Modernization and Modernity: Thomas Hobbes, Adam Smith, and
Political Development’. Perspectives on Political Science 37, no. 1 (2008): 41-49.
Woods, Selton L. ‘The Myth of Cambodia’s Recovery’. Contemporary Southeast Asia 18,
no. 4 (1997): 417-429.
World Bank. Sub-Saharan Africa: From Crisis to Sustainable Growth. Washington, DC:
World Bank, 1989.
World Justice Project. WJP Rule of Law Index 2016, https://worldjusticeproject.org/ourwork/wjp-rule-law-index/wjp-rule-law-index-2016
Yeager, Timothy J. Institutions, Transition Economies, and Economic Development. Boulder,
CO: The Westview Press, 1999.
Youngs, Raymond. English, French and German Comparative Law, third edition. Abingdon,
UK and New York: Routledge, 2014.
Yu, Seon Bong. ‘The Role of the Judge in the Common Law and Civil Law Systems: The
Cases of the United States and European Countries’, International Area Studies Review 2
(1999): 35–36

237

Appendix 1: Code Index for Interviews Cited in this Dissertation
Government Official (GO)
GO1: A spokesperson for the Council of Ministers
GO2: A spokesperson for the Ministry of Justice
Cambodian National Employed at Foreign Embassy (CFE)
CFE1: Cambodian National Employed at the Swedish Embassy
CFE2: Cambodian National Employed at the European Union Embassy
CFE3: Cambodian National Employed at the United States Embassy
Extraordinary Chambers in the Courts of Cambodia (ECCC)
ECCC1: International Staff Member at the ECCC
Non-Governmental Organisation Employee (NGO)
NGO1: Cambodian national employed at local NGO working on law and justice issues
NGO2: Cambodian national employed at local NGO working on community legal education
NGO3: Cambodian national employed at local NGO working judicial reform
NGO4: Cambodian national directing local NGO researching the era of Democratic Kampuchea
NGO5: Cambodian national employed at local NGO working on elections
Cambodian Lawyer (L)
L1: Cambodian Lawyer
L2: Cambodian Lawyer
L3: Cambodian Lawyer
Cambodian Civil Society Activist (CS)
CS1: Cambodian civil society activist concerned with youth related issues
Cambodian Judge (J)
J1: Cambodian judge
J2: Cambodian judge
International Non-Governmental Organisation (INGO)
INGO1: Cambodian national employed in INGO working on social accountability
INGO2: Cambodian national employed in INGO working anti-corruption
INGO3: Cambodian national employed in INGO working on anti-corruption
Cambodian Researcher (R)
R1: Cambodian national working at local political research institute
R2: Cambodian national working at local research institute
Cambodian Politician (P)
P1: Cambodian Opposition Politician
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Appendix 2: Cambodian Folktale ‘Two Otters Finding Food
Together’
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‘Two Otters Finding Food Together’ (Khmer – English Translation)
Two otters looked for fish in a stream. One worked in shallow water; the other in deep water.
After a while, one snakehead fish was caught and dragged onto land.
The one working in deep water said, “I deserve the head (upper) part because I work harder”.
The one working in shallow water wanted the head part, too. He said, “No! the head part should
be mine because working in shallow water is harder”.
Both of them continued to argue, each wanting the head part. Then, they decided to take the fish
to a fox to help divide.
The fox asked the two otters: “Brothers, please tell me who worked in shallow water and who
worked in deep water. Please tell me the truth”. The one working in shallow water told the fox,
“I worked in shallow water; he worked in deep water”.
After knowing the whole story, the fox with a knife cut the fish into three parts. Then, he told the
two otters, “The head part is for brother working in deep water; the tail part is for brother
working in shallow water; the middle part is for me as a judge”.
The otter working in shallow water disagreed and said, “No, I deserve the head part. It is not
right to give to the one working in deep water”.
The otter working in deep water said, “I cannot give you the head part because I worked in deep
water”. Witnessing the disagreement, the fox said, “don’t argue, my judgement is fair enough”.
Both otters still disagreed, insisting to get the head part. Then, they agreed to take the case to the
jaguar.
When they reached jaguar’s place, the one working in shallow water complained to the jaguar
that the fox gave the head part to the otter working in deep water, while he gave the tail part to
me. I do not agree!
The one working in deep water said, “working in deep water, I deserve the head part”. Having
heard the whole story, he said, “please listen to me! The fox’s judgement is not fair given the
case”. To be fair, we need to use a scale.
The jaguar took a scale and put the head part on one side of the scale and the tail part on the
other. The jaguar said, “the head part is heavier, so some flesh must be taken away”. The jaguar
bit some of the flesh and put the head part back, and he said, “the tail part is heavier now, so
some flesh must be taken away”. The jaguar bit some of the flesh.
The jaguar kept biting the flesh from both parts until all the flesh was gone. Having seen that,
both otters realised that bringing the fish to the jaguar was a wrong decision.
Both otters regretted not compromising and they departed each other.
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