
The Prosecution Project:
Using crime records to access
family and other histories

Mark Finnane and Yorick Smaal
m.finnane@griffith.edu.au, y.smaal@griffith.edu.au

Abstract

Family and local community historians have always made use of criminal justice
records. Increasingly available as digital files, these documents are accessible to
anyone with access to an internet-linked computer or even smartphone. In many
cases, the fragmented nature of these records means their richness remains a
potential rather than reality. The Prosecution Project1 links these records as a
large-scale Australian exercise in unlocking the criminal justice records of all the
states. We seek to digitise and eventually make publicly accessible the records
of the criminal courts, documenting not only the names of the accused but
of magistrates, judges, lawyers, police and victims and other witnesses. The
project is a significant collaboration between university researchers and a large
and growing community of volunteers. This paper outlines what the project is
doing, how we are doing it and illustrates its potential use for family and local
historians interested in Australia’s past.

Introduction
The blood-spattered horses were an ominous sign of what had taken place on Easter
Sunday 1902. Three men had set out to Lethbridge Pocket at Upper Warrego to
execute a warrant on two outlaws charged with pony theft, but the arrest had gone
horribly wrong. A police constable and a station manager never returned, and the
Aboriginal tracker with them had allegedly escaped with his life. Days later a search
party discovered their bridled mounts wandering unaccompanied nearby. Inside a
pair of weighted saddlebags around 90 kilograms of charred human remains mixed
with teeth and clothing fragments were later confirmed to be all that was left of the
missing men. Two stock thieves had just turned wanted killers.2

The outlaws in question were 37-year-old Patrick Kenniff and his younger
brother James, then aged around 28. They had moved to Queensland around a
decade earlier from northern New South Wales, where they already had convic-
tions for stock offences. Their criminal activities continued north of the border.
The brothers served time for cattle duffing at St Helena before leasing Ralph Block
in the Upper Warrego. Stock soon went missing from neighbouring stations, and
after they were evicted from their property, Patrick and James lived transient lives
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riding armed through the district in nearby (what is now) Carnarvon National
Park.3

The authorities offered a large reward for capture of the Kenniffs. Following a
significant police operation involving more than 50 officers, they were apprehended
without resistance at Mitchell a few months later.4 Their criminal history, coupled
with the murder of two men — one an officer of the law — and a half-hearted if
gruesome attempt to dispose of the evidence, ensured a sensational six-day trial in
November 1902. It took a Brisbane jury only one hour to return a conviction against
both men, who were sentenced to hang for murder. Patrick was executed early the
following year. His brother’s sentence was eventually commuted on appeal.5

Grisly murders, a notorious criminal trial and subsequent appeals, an execution
and a public burial spark the public imagination now as they did then.6 The Ken-
niffs’ story has been told and retold over more than a century, often as part of an
historical canon that romanticises the quintessential nineteenth-century Australian
outlaw: the bushranger.7 As the last of the wild colonial boys, they have been
the subject of scholarly investigation as well as true crime and historical fiction.8

Recently, their lives and crimes have featured in an episode-length premiere on
the History Channel’s television series Lawless: The Real Bushrangers, hosted by
well-known Australian journalist Mike Munro. The series investigates other infa-
mous contemporaries like the Kelly Gang, Ben Hall and Captain Moonlight, but
this episode is particularly charged given Munro’s vested interest in the brothers’
lives. His surname was originally Kenniff, but early changed by his forebears to
hide the criminal taint of his great-uncles. The Kenniffs’ story explores more than
‘the nature of crime and punishment’ that promotional material for Lawless tells
us. It is ‘deeply personal’, and one that Munro ‘needs to know’.9

Munro’s journey confronts a haunted family legacy. ‘It was a shameful secret for
80 years in my family,’ he recently told one Queensland journalist. ‘My grandfather
illegally changed his name overnight to Munro; why he chose a Scottish name, I’ll
never know.’10 It is a story familiar to many Australians, whose ancestors covered
up or denied their convict past. So deep was the shame that some relatives of
lagged felons went so far as to deface records to prevent any retroactive outing
of their descendants.11 The generations that followed the end of transportation
worked tirelessly to scrub the criminal stain from their personal and collective
identities.

But Munro’s outing of his great uncle’s criminal past highlights shifting attitudes
towards the black sheep of the family, who grazed alongside more respectable
relatives. Since the late 1970s, genealogy has increased in popularity to become
one of the world’s most popular leisure pursuits.12 This phenomenon is often at-
tributed to the hit 1977 American television series Roots, based on Alex Haley’s
novel of the same name. Following its release, ancestry was suddenly interesting –
even enthralling – as measured by increased inquiries to national archives and
local history organisations.13 If typical archive reading rooms in the early 1970s
were occupied by academic researchers and some independent writers, genealo-
gists gradually annexed what had traditionally been the preserve of professional
scholars.

New buildings in the 1980s and 1990s were a symbolic recognition of the
changing function of archives. At The Rocks in Sydney, at the oldest point of
British settlement in Australia, the New South Wales government constructed a
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new purpose-built facility. Unfortunately, the authorities some time ago decided
that such a location was surplus to requirements, so visitors to Sydney wanting
to inspect New South Wales records now have to embark on a cross-country
expedition by way of a creaking public transport system to reach the Kingswood
reading room.14 Some but not all archives have followed suit. But whatever the
location, visitors to these major Australian repositories are now more likely to
encounter family and local historians than academics.

Public archives have subsequently become a resource of extraordinary value for
very large communities of family and local historians who have traditionally had
limited or no connection with those other users of the public archives: professional
historians. That division is no longer as absolute as it once was, with a range of
large public history projects bringing together researchers of different stripes. Tanya
Evans’ work on The Benevolent Society of New South Wales, for instance, shows
how contemporary Australians actively participate in recovering Australia’s past,
bringing with them an affinity for detail and affect beyond the scope of academe.15

Public involvement is crucial to the success of such projects. As Anna Clark ex-
plains, ordinary Australians have an ‘emergent capacity for complex historical
engagements and critique’.16

Genealogical questions around identity and selfhood are not far removed from
scholarly inquiries that drive research questions on national belonging and the
institutional policies and practices that govern everyday lives.17 When it comes to
crime and punishment, the stories we tell are as personal as they are general. One
estimate by a popular genealogy website, for instance, indicates that at least one
in five Australians has a convict ancestor.18 Research practices underpinning both
personal heritage and scholarly research rely on a forensic reading of the archival
record to understand the individual as part of a broader context or to populate
structural histories with everyday people and experiences. Technological advances
and the increased digitisation of archival records have generated a range of online
historical justice projects that have embraced models of ‘shared authority’ based
on mutual respect and engagement.19

Australia’s penal origins make it an especially productive focus for public histo-
ries of crime and justice. Tasmania’s Founders and Survivors project, for instance,
relies on genealogists to help recover the Australian life courses, families and gen-
erations of some 73,000 transportees to the colony.20 Like British projects, The
Old Bailey Online and the Digital Panopticon, it is mostly concerned with people
and patterns in the eighteenth and nineteenth centuries. While such endeavours
provide valuable insight into our personal and collective past, they stop short of
the twentieth century and the recent history of the criminal trial in its everyday
operation. We know almost nothing about ordinary Australians who constituted
the offenders, victims, witnesses appearing in court or the broader patterns of crime
and their prosecution that emerge when we aggregate these variables.

As a new exercise in the digital recovery of the rich data about individual lives
that lie in the public archives, the Prosecution Project addresses these questions by
investigating the criminal trial in Australia between the 1830s and the 1960s.21

In doing so, it aims to bring a wider recognition of the valuable partnerships that
may be forged in the new age of digital technology. This article considers how
crime and justice records that are central to the research we conduct are used by a
variety of different communities and stakeholders. It explains why these documents
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constitute a particularly important part of Australian history and their value for
understanding everyday life in the past: otherwise ordinary relationships, conflicts,
losses and tragedies, as well as the processes of seeking justice. We then outline
the aims, objectives and methods of the Prosecution Project and draw attention to
the way in which it represents an important model of researcher partnership with
those we call citizen historians. Last, we highlight some of the practical outcomes
of the project particularly for those interested in family and community histories.

Crime and justice records
Crime and justice records are among the most consistent and well preserved of
government documents over the last 200 years. Efficient surveillance and control
of populations, of the kind characteristic of modern states, is largely predicated on
good record-keeping.22 Australia, of course, has a great legacy of convict records,
remarkably intact and comprehensive, of the lives and fates of the 160,000 people
transported to Australia between 1788 and the 1860s. They include transportation
registers and shipping records, conduct registers, convict bank accounts and records
documenting permissions to marry.23

Other series of justice records familiar to professional and family historians per-
sist to the present day. Court, police and prison records all contain data for those
seeking to tell histories of criminal prosecution and of the individuals it involves.
Court records include a number of different types of registers of appearances in
lower and higher courts; transcripts of proceedings including the details of a large
number of parties in court including jury lists, witnesses, judges, lawyers and oc-
casionally other court officers; and collections of depositions, typically recorded
at the committal stage before trials. The Queensland State Archives (QSA), for
instance, holds more than 1700 bundles of deposition papers across a number of
series from 1857 to 1985.24 At the lower court levels, such as Petty Sessions, the
records are very voluminous, though generally limited to registers of appearances
or record books of proceedings. One commercial provider has recently indexed the
Courts of Petty Sessions for Victoria, for instance, which includes more than three
million name entries.25

Added to these files are the police and prison records. Australia is a particularly
hospitable place for such documents, given that a centralised police force has been
present in most states since the middle of the nineteenth century.26 They include
staff records of the officers themselves, sometimes police occurrence books, diaries
and a range of administrative records in which one finds an extraordinary variety
of information.

Police records are not limited to manuscript sources. From as early as the 1850s
in most Australian jurisdictions, a printed Police Gazette, issued weekly or monthly,
recorded matters including crimes committed, arrests made, warrants issued, no-
tices of missing persons, modus operandi and later records of prisoners tried and
records of their discharge (especially valuable, since they typically included birth-
place and anatomical details).

As a place of European settlement virtually coincident with the invention of the
modern prison, Australia is also a setting in which we find extensive prison records
containing invaluable information about the attributes and characteristics of of-
fenders.27 From the later nineteenth century, the textual record is complemented
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by photo books, which enable us to document individual identities of prisoners and
potentially link records with a high degree of accuracy.28

In addition to these fundamental resources, criminal justice records include those
of coronial inquests conducted in another kind of court; official published sources
including annual reports that give context to the changing institutional conditions
under which the main records developed; and a variety of commercial and non-
official sources that document criminal justice processes and report the experiences
of people caught up in the system. The best-known example of this public his-
tory of crime and the courts is probably the record of proceedings of the Old
Bailey dating from the late seventeenth century to the early twentieth century and
now available online as a result of a major research project of the last twenty
years.29

Crime and everyday life
Any single user can derive a great variety of stories and histories from the records
of the courts, police and prisons. For those exploring family history, such records
provide pathways leading to a number of destinations. Some find stories that shock
them — whether through the chance discovery that an ancestor was a brute or
perhaps because they were the victim of a violent crime. The Kenniff murders
are a notorious example, and there is rich documentary evidence to recover their
personal story. The QSA holds the criminal indictments from their trial, a list of
state exhibits and a police department murder file among other records. The QSA
has also digitised prison photographs and criminal histories from 1895 and records
documenting Patrick’s execution almost eight years later.30 The State Library of
Queensland holds other materials on the case, including biographical information,
newspaper cuttings, inquiries and an amateur film, The Innocent May Die, made in
the 1960s. Munro’s made-for-television exposé provides yet more information on
the case using advanced forensics, cutting-edge survey techniques and conventional
archaeology to investigate his great uncles’ guilt or innocence.31

The Kenniff case is an Australian cause célèbre, but an atypical example of crim-
inal prosecution. Most offences were not interpersonal. As aggregate data from
the Prosecution Project indicates, around 80 per cent or more of offences between
the mid-nineteenth and mid-twentieth centuries involve the theft or destruction of
property; these offences were most commonly recorded by court clerks as larceny,
burglary or embezzlement. Had that gruesome turn of events not occurred at Leth-
bridge Pocket on that fateful Sunday afternoon in March, the Kenniff brothers
would probably have remained footnotes in Queensland’s history, buried among
at least 2000 otherwise unremarkable trials for stock-related offences in the state
over the century after separation.

One such case is the trial of George Cumming at the Toowoomba District Court
in late November 1880.32 Despite its ordinariness, it too offers rare insights into the
everyday lives of people who left few other traces. The case centred on a grey gelding
named Duke, valued at £16 and allegedly given by Cumming to a servant in lieu of
wages. When the horse vanished from its paddock a few months later only to be
discovered in the fields of a local clergyman, the servant reported its disappearance
to the police. The horse itself featured in the trial, tied up at the front of the court
house, presumably as evidence.33 Mr Dodd for Cumming’s defence suggested to
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the jury that the horse was a swap, but to no avail. The jury was not convinced and
convicted with a recommendation for mercy.34

The depositions for this case have not survived, although Trove newspapers
contain detailed reporting on the trial and sentence. In our experience, these re-
ports are a reliable source for court proceedings in the decades before official
court reporting became widespread from about the 1920s. Even then, most ex-
tant transcripts are recorded in shorthand and are impossible to decipher, given
the idiosyncrasies of individual authors. Like many records dealing with the jus-
tice system, press coverage of Cumming’s trial reveals more than the processes
of prosecution. Reported witness testimony provides glimpses into contemporary
working life and community on the Darling Downs. From the court calendars, we
discover that Cumming was a 42-year-old Roman Catholic and carpenter born in
Scotland who came overland to Queensland from another colony.35 Supplementary
evidence from land records meanwhile suggest that in 1876 he acquired 236 acres
of Crown Land at Beauraba near modern Pittsworth. It was here four years later
that Duke went missing.36 Cumming’s wife is a fascinating character in her own
right. Days after her husband’s conviction, she headed to Brisbane for an interview
with the colony’s Attorney-General. Within an hour of their meeting, the matter
had been laid before the Cabinet and an order sent to the sheriff for her husband’s
release.37

Such criminal justice records are also widely used to examine the history of
whole communities, towns and cities and states, provinces and nations. Consider
the voluminous records of Old Bailey proceedings, for instance, which for any one
case contain just fragments of a life. Social historians have recovered from them
the lives of poor and working-class eighteenth-century Londoners in a book simply
called London Lives.38 Economic historians, demographers and historians of health
meanwhile have been reconstructing the demographic and medical histories of the
British and Irish poor and of their Australian descendants. They do so by extracting
the extraordinary amount of anatomical detail captured by the rise of the English
‘information state’ in the eighteenth century.39 In Queensland, recently digitised
(but yet to be transcribed) criminal depositions for the far north provide potential
to conduct similar inquiries on a local scale, providing insight into tropical lives
and communities including not only Aboriginal and Torres Strait Islander peoples
but also significant Asian and Melanesian populations who constituted as much as
40 per cent of the population in some districts.40

Crime and justice records in our public archives can answer the needs for infor-
mation of those exploring their personal pasts as well as those seeking to understand
our contemporary conditions through histories that explore both connections and
fractures between the past and our present. A persistent challenge is how we may
best ensure that these facts and stories discoverable in the public archives become
more visible, available to any user who seeks information from them. That question
is one that the Prosecution Project is designed to answer.

The Prosecution Project
The Prosecution Project is a large-scale collaboration that investigates the history
of the criminal trial in Australia over long periods of time. One way of writing
that history would be to draw primarily on the published law reports, the statutes
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and occasionally parliamentary debates around law reform issues. The historians
associated with the Prosecution Project embrace such approaches, but we add
to this mix of sources close attention to the records of the courts as they dealt
with individual lives, both of those prosecuted and of the victims and witnesses
to crimes.

The scope of the project is broad. Since Australian criminal law is organised
primarily at the state level, we are documenting the history of prosecution in the
six states and their colonial predecessors. To these jurisdictions, we are also adding a
unique set of records drawn from the newspapers of the Northern Territory because
the court records there have not survived the ravages of war and natural disasters.
In the six states, however, the surviving records from as early as the 1820s through
to the 1960s are good — in some places even excellent. Just as family historians
piece together the lives of their ancestors from fragments in one set of records or
newspapers, so the Prosecution Project has to reconstruct the record of criminal
prosecution from this varied assemblage of documents. Sources include, for places
like Queensland, a register of criminal cases from soon after separation through to
the 1960s, although it is incomplete with verdicts missing up to about 1890. For
Western Australia, the first state for which we have mostly completed transcription
of the Supreme Court register, the records are organised systematically from as
early as 1830, just a year after the settlement of the Swan River colony, in virtually
the same format through to the 1950s. Our richest set of records is perhaps that
for Victoria, where the court registers include a comprehensive range of structured
information about each person’s appearance, again dating from as early as the
1850s and continuing through to the 1960s.

From these records, researchers transcribe information into a relational database.
This practice enables a high degree of flexibility in the management of the informa-
tion — for example, enabling searching through a public website of the records as
they are added — as well as the security of the records in an accessible format for the
use of future academic, family and community researchers. The process is made pos-
sible through the use of digital technologies. We have extracted from microfilmed
records the individual pages that in some cases we deliver to transcribers over the
web, in much the same way that users of Ancestry.com and FindMyPast.com might
consult images relating to the names discoverable through their indexes. Where
data is missing or requires verification, we can access other sources, increasingly
also through digital tools. The National Library of Australia’s Trove database of
Australian digitised newspapers is a crucial source. But we have also made good
use of the resources in the various colonial and state Police Gazettes, now generally
available from about 1860 through to the 1940s.

How have we done this? At November 2017, the database contained over
450,000 individual records of Australian criminal appearances, including records
from the courts, prison and police departments. At an early stage, the project team
imagined that some of this work might be contracted offshore, or might be facil-
itated by using optical character recognition (OCR) technology. The first option
was not feasible, especially when we considered the issues of quality control that
would inevitably be required. The second was more intriguing, but still technically
impossible given the state of current technology. Astronauts may fly into space
and machines may beat humans at a game of chess, but reading nineteenth-century
handwriting is still beyond a scanner’s capabilities. Even reading print sources to
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a high degree of accuracy is beyond most machines, as experience with digitised
newspapers tells us.

With these limitations in mind, the Prosecution Project team embarked on the
process of transcribing as competently as we could the records of the Australian
superior courts. Our first milestone was the transcription of the Western Australian
Supreme Court records — about 15,000 cases from 1830 to 1954. We did so as
we developed the transcription system by which images of the archive record are
delivered via the web to a desktop computer. By the end of 2014, we were ready
to invite volunteer transcribers to join us in this endeavour. They were recruited
initially by writing to all the family history and local history societies in Australia.
Many individuals responded to the call and started working with us. We were very
fortunate to be joined by an entire local history society, the Carnamah Historical
Society from Western Australia, which had been engaged in digital transcription
projects concerned with their local community history north of Perth. With their
help and with the assistance of around another 300 volunteers, we have been able to
advance a long way in this very large project. Of the 181,000 records that document
Supreme Court trials, half have been entered by public volunteers. Validation of
the data entered is a continuing task — a project through which researchers are
constantly auditing, clarifying and correcting the machine-readable data against
the original sources. While the process is demanding in resources and commitment,
the value of the database is that it becomes an asset that will be accessible by future
researchers and community users.

This process is a critical development in the Australian research system. We are
not the first to engage volunteers in such an exercise: the Founders and Survivors
project in Tasmania is an outstanding example that we have sought to emulate. But
what has been different about the Prosecution Project is its capacity to reach out via
the web to volunteers all over the country — indeed, even to some outside Australia
who can join us in this collective enterprise. For the academic researchers, this opens
up new possibilities in the scope of data collection to enable new questions to be
asked of Australian history.

We consider volunteer transcribers as citizen historians, much like those citizen
scientists who have been helping to map the skies in large-scale astronomy projects
or assisting environmental researchers in documenting ecological change.41 The
willingness of these volunteers to take part in the Prosecution Project has been
gratifying for us as scholars, and will add great value to the project. Why have people
undertaken this work? When volunteers sign on, we ask them to tell us why they are
interested. Many have been engaged in their own family history searches and tell us
they ‘want to give something back’. Others have more particular reasons, including
those who have already discovered that members of their families have in the past
been caught up in the criminal justice system as offenders or victims or both. We
have had people report the unexpected discovery in our database of ancestors with
criminal pasts; in some cases, it simply confirms the details of a story already known,
and around which some valuable family history research has been conducted.
The research potential of these interactions with non-academic users is evident.
While transcribing Supreme Court records, one of our volunteers recognised a late
Victorian story that bore an uncanny resemblance to the experience of her convict
ancestor, but with a rather more lenient outcome; in turn, she worked with one of
our researchers to turn this contingency into a research brief exploring changing
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patterns of sentencing over time.42 The sensational murder trial of the Kenniff
brothers is evident in our dataset, but so too are their earlier court appearances in
Queensland and New South Wales for mundane property crimes that share more
in common with the majority of offenders like Cumming.43 Volunteers have made
a great contribution to the Prosecution Project, regardless of the reasons for their
involvement. It is now a very large research undertaking that could not be imagined
without the support of those who are otherwise little connected to universities.

An important objective of the project is thus to produce data that will be available
to a wide variety of users. Because it is digitised and can be made available via the
internet, the data will be of enduring value, accessible to future researchers and
those searching for the histories of individuals and events in the long century
of Australia’s development after the convict era. Some current developments will
enable this to happen and increase the value of the data we are collecting with the
help of our citizen historians.

First, our data to the present has consisted mostly of structured records covering
the names, offences, verdicts and sentences of those appearing in the higher courts
in the various Australian jurisdictions. But we can do a lot more to enrich this
data. One important means is by establishing links to the Trove library of digitised
newspapers and other records such as the Police Gazettes, prison registers and
court calendars. As the trial of Cumming indicates, we can learn much from other
sources about the features of individuals appearing in the courts, about their ages,
their occupations, their marital status and sometimes their health and other life
experiences. Such information provides a wider context to look further afield — to
land or school records, for instance.

In addition to this enrichment of the basic data, we are currently implementing a
new tool to enable the transcription of the case files where they exist. These include,
most importantly, the records of depositions taken at the committal stage or during
police investigations. Case files may also include transcripts or summaries of trial
proceedings that again provide context for the basic data appearing in the court
registers.

A very important new development is the linkage of our data back to the archives
from which the sources come. Recognising the great interest of these kinds of
records for community users of the archives, we wish to make available to the
archives indexes to their valuable series of court records. The Prosecution Project
therefore represents the possibility of establishing a two-way flow of information
from archives to researchers working in research teams with the assistance of
citizen historians, and feeding data back to the archives, a process of unlocking
the extraordinary stories that we find in our archives and libraries throughout
Australia. Our first venture into this field was with the Tasmania Archives and
Heritage Office, adding high value to their Tasmanian Names Index, which for
the first time includes access to historical court data.44 The Prosecution Project
has also provided datasets to the Digital Panopticon, the UK-based project linking
criminal justice data for research studies in demography and social history. In the
near future, we expect that our data will also be accessed directly through the
NLA’s Trove search engine, adding hundreds of thousands of new entities to this
major national resource for discovering the past.45
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Conclusions
Court records are among our most engaging sources of information about the past.
Not surprisingly, they give rise to stories of entertainment as well as instruction,
as we see in novels, true crime, endless TV series and sometimes remarkable films.
Munro’s series Lawless is the latest of these endeavours to illustrate our continued
national fascination with certain types of criminals, like bushrangers, as well as
enduring questions about justice. If emerging forensic technologies allow public
figures to revisit misdeeds of the past with the promise of new insight and analysis,
then the changing world of technology also enables the development of new digital
tools for scholars and the public, excavating new sources of information about
courts and their processes and the experience of those who pass through such insti-
tutions, whether as offenders, as victims, as officeholders or as other participants
in the process of criminal justice. The ordinary case of convicted horse thief George
Cumming in 1880 shows how individual researchers might harness these methods
to tell local and personal stories. And when they are taken together, aggregated
by time or place or crime, the stories of these lives promise new ways to interpret
the processes and practices of the criminal trial. At the Prosecution Project, we
look forward to the continuing participation of citizen historians in the work of
discovering more about the courts and the many stories they tell.
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