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In Sickness and in Prison: The Case  
for Removing the Medicare Exclusion  
for Australian Prisoners
Craig Cumming, Stuart A Kinner, David B Preen and Ann-Claire Larsen*

Many current and former prisoners experience significantly higher rates of 
physical and mental health problems than others in the community, and are among 
the most marginalised and disadvantaged people in society. This article argues 
that granting prison health services an exemption under s 19(2) of the Health 
Insurance Act 1973 (Cth) would make the Medicare Benefits Schedule and the 
Pharmaceutical Benefits Scheme-funded services available to prisoners who 
meet the eligibility criteria. Australian prisoners would then receive a level of 
care at least equivalent to that offered by community health services. Reducing 
health inequities that prisoners experience, particularly Indigenous prisoners, 
is essential for them continuing to receive health care following release and 
successfully reintegrating into the community. Further, granting the exemption 
would assist the Australian Government to meet its international human rights 
obligations to provide equitable health care for all Australians.
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INTRODUCING AN INEQUITY

Currently, State governments fund Australian prison health services without federal funding support 
provided to other health services through the Medicare Benefits Schedule (MBS) and Pharmaceutical 
Benefits Scheme (PBS). Section 19(2) of the Health Insurance Act 1973 (Cth) (HIA) prevents health 
services from receiving Commonwealth funding if they receive funds from another level of government 
or a statutory body.

Exceptions apply to this rule, however, where the Commonwealth Health Minister deems that the 
exclusion would disadvantage anyone.1 For example, as the high rate of poor health among Aboriginal 
people is recognised in the community, for them, the s 19(2) exemption applies, allowing for additional 
and culturally specific Aboriginal health services.2 However, despite the overwhelming evidence 
of poor health among current and former prisoners,3 prison health services do not benefit from the 
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1 Commonwealth, Parliamentary Debates, House of Representatives, 20 May 1976, 2 (Ralph Hunt, Minister for Health).
2  N Hayman, N White and G Spurling, “Improving Indigenous Patients’ Access to Mainstream Health Services: The Inala 
Experience” (2009) 190 Medical Journal of Australia 604, 605.
3 See T Butler et al, “Co-occurring Mental Illness and Substance Use Disorder among Australian Prisoners” (2011) 30 Drug 
and Alcohol Review 188; M Hobbs et al, Mortality and Morbidity in Prisoners after Release from Prison in Western Australia 
1995–2003 (Australian Institute of Criminology, 2006).
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exemption.4 Indigenous people who experience higher rates of illness (physical and mental) than the 
general community,5 and are over-represented in Australian prisons, are especially affected.6 There is no 
evidence, however, that this inequitable access to federal funding for the disproportionately high number 
of Aboriginal prisoners has been addressed.

The inequity in health service funding between prison and community health services indicates that 
Australia’s human rights obligations, concerning the “principle of equivalence”7 have not been fully met. 
The Commonwealth Government has the power, however, to grant an exemption under s 19(2), allowing 
claims through the MBS and PBS for prison health services to improve the quality and range of services 
offered.8

This article argues that the Commonwealth Minister for Health should grant an exemption under s 19(2) 
for prison health services (defined as services either provided by a practitioner who would otherwise 
make a claim through the MBS, or are funded via a State government mechanism). Prisoners’ poor 
health status, stretched prison health services, and Australia’s human rights obligations justify that action 
is needed. Changes in funding prison health services would see improvements to the current system. An 
alternative approach such as relying on tort law where changes are made incrementally on a case-by-
case basis through the courts would be less efficient. The primary focus here is on prison health services 
in Western Australia (WA) as it has the highest Indigenous over-representation in prison in Australia.9

This article is structured as follows. After introducing prison population statistics and prisoners’ health 
care needs, it describes Australia’s obligations to prisoners under international human rights law and 
addresses its failure to meet those obligations. It concludes that WA prisoners warrant an exemption 
under s 19(2).

INDIGENOUS PRISONERS AND HEALTH DISPARITIES

The number of people imprisoned in Australia “increased by 6% from 38,845 prisoners at 30 June 
2016 to 41,202 at 30 June 2017”.10 For both Indigenous and non-Indigenous people combined, the total 
incarceration rate increased by 4% from 208 to 216 people in prison per 100,000 adults in the population 
between 2016 and 2017.11 Indigenous people make up a disproportionate 27% of the Australian prison 
population,12 and 37% of the prison population in WA,13 despite representing 2% of the general population 
in Australia.14 In 2017, age-standardised Indigenous imprisonment rates were 15 times those of non-
Indigenous people in WA, the highest of any Australian jurisdiction.15 The Aboriginal incarceration rate 

4 TM Plueckhahn et al, “Are Some More Equal than Others? Challenging the Basis for Prisoners’ Exclusion from Medicare” 
(2015) 203 Medical Journal of Australia 359.
5 Department of Prime Minister and Cabinet, “Closing the Gap: Prime Minister’s Report 2016” (Australian Government, 2016) 
42–43.
6 Australian Bureau of Statistics, 4517.0 – Prisoners in Australia, 2017 <http://www.abs.gov.au/ausstats/abs@.nsf/mf/4517.0>.
7 Commission on Crime Prevention and Criminal Justice, United Nations Standard Minimum Rules for the Treatment of Prisoners 
(the Mandela Rules), UN ESC, 24th sess, Agenda Item 6, UN Doc E/CN.15/2015/L.6/Rev.1 (21 May 2015) r 24(1).
8 This article refers to literature that includes research published about Aboriginal and Torres Strait Islander people from across 
Australia. Although the primary focus of the article is on Western Australia, where Indigenous people are Aboriginal rather than 
Torres Strait Islander people, the term Indigenous is used to refer to all Aboriginal and Torres Strait Islander people. No offence is 
intended to the Aboriginal people of Western Australia.
9 Australian Bureau of Statistics, n 6.
10 Australian Bureau of Statistics, n 6.
11 Australian Bureau of Statistics, n 6.
12 Australian Bureau of Statistics, n 6.
13 Australian Bureau of Statistics, n 6.
14 Australian Bureau of Statistics, n 6.
15 Australian Bureau of Statistics, n 6.

http://www.abs.gov.au/ausstats/abs@.nsf/mf/4517.0
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also increased 4% from 2,346 to 2,434 per 100,000 adults in the population in the 12 months ending 
30 June 2017.16

Health outcomes for Indigenous Australians are worse than for non-Indigenous Australians.17 Health 
disparities that adversely affect Indigenous people contribute to their elevated rates of incarceration. 
There is strong evidence that prisoners experience higher rates of illness throughout life than those 
not ever imprisoned.18 Their elevated rate of substance use compared with the general community19 
is unsurprising as the association between substance use and crime is well established.20 Indigenous 
prisoners across Australia are more likely than their non-Indigenous counterparts to be current tobacco 
smokers21 and to have consumed alcohol at risky levels in the 12 months before incarceration.22 Further, 
the high rate of mental health concerns among inmates is partly explained by the 1960s structural change 
that saw mental health facilities deinstitutionalised. Prisons have become the largest de facto mental 
health institution in the country.23

Moreover, the elevated rates of mortality and morbidity experienced shortly after release24 point to 
ex-prisoners’ ongoing health concerns such as mental illness, substance-use disorders and post-traumatic 
stress disorder.25 WA research shows that Indigenous people released from prison are hospitalised at three 
times the rate of the general population.26 This finding is consistent with higher rates of hospitalisation 
for Indigenous people generally.27 Further, inpatient rates are elevated compared to rates across the 
general population for Indigenous people who subsequently end up in prison.28

Anyone who is an Australian or New Zealand citizen in Australia; or a permanent resident; or a permanent 
visa applicant; or is from a country with a reciprocal health care agreement with Australia, is eligible 
to receive Medicare,29 and PBS30-funded services and products respectively. Prisoners, however, are not 
eligible. Other than the s 19(2) exclusion, there is no apparent reason to exclude prisoners from receiving 
Medicare and the PBS arising as a necessity of their imprisonment. Prisoners retain all civil rights not 
expressly taken away as a necessity of imprisonment.31

16 Australian Bureau of Statistics, n 6.
17 Department of Prime Minister and Cabinet, n 5, 42–43.
18 See Butler et al, n 3, 272; Hobbs et al, n 3, 1.
19 Butler et al, n 3, 191.
20 SA Kinner et al, “Crime, Drugs and Distress: Patterns of Drug Use and Harm Among Criminally Involved Injecting Drug Users 
in Australia” (2009) 33 Australian and New Zealand Journal of Public Health 223, 224–226.
21 Australian Institute of Health and Welfare (AIHW), The Health of Australia’s Prisoners 2015 (Commonwealth of Australia, 
AIHW, 2015) 87.
22 Australian Institute of Health and Welfare, n 21, 107.
23 P White and H Whiteford, “Prisons: Mental Health Institutions of the 21st Century?” (2006) 185 Medical Journal of Australia 
302.
24 S Kinner et al, “Counting the Cost: Estimating the Number of Deaths among Recently Released Prisoners in Australia”  (2011) 
195 Medical Journal of Australia 64, 66–67; J Alan et al, “Inpatient Hospital Use in the First Year after Release from Prison: A 
Western Australian Population-based Record Linkage Study” (2011) 35 Australian and New Zealand Journal of Public Health 
264.
25 Butler et al, n 3, 273.
26 Hobbs et al, n 3, 3.
27 Hobbs et al, n 3, 3.
28 Hobbs et al, n 3, 4.
29  Queensland Government, Medicare: What It Covers, Eligibility (10 December 2014) <https://www.qld.gov.au/health/costs/
rebates/medicare/>.
30 Department of Health, About the PBS (1 July 2016) <http://www.pbs.gov.au/info/about-the-pbs#Who_is_eligible_for_the_PBS>.
31  Raymond v Honey [1983] 1 AC 1;  P Bailey, The Human Rights Enterprise in Australia and Internationally (LexisNexis 
Butterworths, 2009), citing Hoddy v Executive Director, Deparment of Corrective Services (1992) EOC 92-397; N O’Neill, S Rice 
and R Douglas, Retreat from Injustice: Human Rights Law in Australia (The Federation Press, 2nd ed, 2004) 245.
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REGULATING AND PROTECTING THE HUMAN RIGHTS OF PRISONERS IN AUSTRALIA

Rules of international human rights law that align with Australia’s human rights aspirations, but were not 
incorporated into Australian legislation may affect the development of common law in Australia, subject 
to the limitations stated in both the Mabo32 and Nulyarimma33 cases. The major international instruments 
relevant to Australian prisons include: the International Covenant on Civil and Political Rights (ICCPR); 
the Mandela Rules, and, due to the disproportionately large number of Indigenous prisoners in Australia, 
the United Nations Declaration on the Rights of Indigenous People (UNDRIP).34 Similarly, there are a 
large number of people with disability in Australian prisons,35 and their health outcomes are generally 
worse than their non-disabled counterparts,36 so the United Nations’ Convention on the Rights of Persons 
with Disabilities37 is also highly relevant when considering the human rights of people who go to prison 
in Australia. There is also a general commitment under the International Covenant on Economic, Social 
and Cultural Rights (ICESCR) to ensure that all people enjoy the “highest attainable standard of physical 
and mental health”.38 Additionally, the courts have acknowledged how human rights are affected when 
a person goes to prison.39

Prisoners and the ICCPR
Several articles  of the ICCPR have received attention from The United Nations’ Human Rights 
Committee (HRC) in relation to prisoners: Art 6(1), providing that humans all have an inherent right 
to life that should not be arbitrarily deprived; Art  7, a prohibition on “cruel, inhuman or degrading 
treatment or punishment” and torture; and Art 10(1), all prisoners shall be treated in a way that preserves 
the inherent dignity of the person. The HRC has previously stated that Art 6(1) operates so that all States 
who are party to the ICCPR are obliged to protect proactively all prisoners’ right to life, by whatever 
means necessary, including the provision of sufficient health care.40 Similarly, any State Party that does 
not provide necessary treatment for a health condition, such as a mental illness, violates Art 7, and may 
also be in breach of Art 10(1).41 The HRC ruled in Williams v Jamaica42 that withholding treatment from 
a mentally ill prisoner amounted to cruel and degrading treatment, and impinged on the inherent dignity 
of the person.

Australia is a party to the ICCPR and has received complaints brought to the HRC under the ICCPR.43 
Australia breached Arts 10(1) and 24(1) in the case of Corey Brough v Australia, and ordered by the HRC 

32 Mabo v Queensland (No 2) (1992) 175 CLR 1.
33 Nulyarimma v Thompson (1999) 96 FCR 153; [1999] FCA 1192.
34 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN GAOR, 61st sess, 107th plen mtg, Supp No 
49, UN Doc A/RES/61/295 (13 September 2007).
35 S Dias et al, “Co-occurring Mental Disorder and Intellectual Disability in a Large Sample of Australian Prisoners” (2013) 47 
Australian and New Zealand Journal of Psychiatry 938, 940.
36 S Dias et al, “Physical Health Outcomes in Prisoners with Intellectual Disability: A Cross-sectional Study” (2013) 57 Journal of 
Intellectual Disability Research 1191, 1193–1194.
37 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, [2008] ATS 12 (entered into force 
3 May 2008).
38  International Covenant on Economic, Social and Cultural Rights, opened for signature 16 December 1966, [1976] ATS 5 
(entered into force 3 January 1976) Art 12.
39 Raymond v Honey [1983] 1 AC 1; Bailey, n 31, 889 [15.4.1.1], citing Hoddy v Executive Director, Deparment of Corrective 
Services (1992) EOC 92-397.
40 Human Rights Committee, Communication No. 763/1997, 74th sess, UN Doc CCPR/C/74/D/763/1997 (15 April 2002) 6 [9.2] 
(Lantsova v Russian Federation).
41 Human Rights Committee, Communication No 609/1995, 61st sess, UN Doc CCPR/C/61/D/609/1995 (17 November 1997) 8 
[6]–[7] (Williams v Jamaica).
42 Williams v Jamaica, UN Doc CCPR/C/61/D/609/1995, 8 [6]–[7].
43 See, eg, Human Rights Committee, Communication No 1184/2003, 86th sess, UN Doc CCPR/C/86/D/1184/2003 (31 March 
2006) (Corey Brough v Australia).
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to provide a remedy.44 The ICCPR is included as a schedule in the Human Rights Equal Opportunity 
Commission Act 1986 (Cth) (HREOCA). The issue of the ICCPR’s acceptance into Australian law is 
controversial, with judicial opinion differing on whether its inclusion as a schedule  to the HREOCA 
constitutes enactment of the ICCPR.45 More generally, it is suggested that a human rights convention 
included as a schedule to the HREOCA gives it “special significance”46 in Australian law. Any special 
significance has not yet been determined.47 It remains an open question.48 The ICCPR, however, has 
some acceptance in Australian statute law as the standard for Indigenous social justice monitoring under 
s 45c(4)(a) of the HREOCA.

The Case for the ICCPR as Part of Australian Law
The ICCPR can be validly applied as part of the law in Australia for three main reasons. First, the ICCPR 
satisfies the tests that Merkel  J set down in Nulyarimma v Thompson,49 having received widespread 
international acceptance.50 Second, there is good authority that many of the articles  of the ICCPR 
(including Art 7) are now considered customary law,51 so they should be accepted in domestic law.52 
Third, it is submitted that acceptance of the ICCPR into domestic Australian law would achieve the aims 
outlined by Brennan J in Mabo, with Australia adopting the most contemporary notions of human rights, 
without causing detriment to Australian law.53

The Mandela Rules
The Standard Minimum Rules for the Treatment of Prisoners,54 adopted in 1955, were revised in 2015 
when they became the Mandela Rules. The Mandela Rules sit alongside the Basic Principles for the 
Treatment of Prisoners,55 a more concise document incorporating similar content. The most pertinent 
rules regarding the health of prisoners include: r 4(2), that prisoners’ individual health needs should be 
addressed to assist their reintegration into society; r 24(1)–(2), that prison health care standards should 
be equivalent to those in the community (the “principle of equivalence”), and prison and public health 
services should be closely integrated to ensure continuity of care, regardless of a person’s legal status. 
The Mandela Rules, and their predecessor, have undoubtedly influenced Australian prison legislation, 
with the Standard Guidelines for Corrections in Australia (SGCA) explicitly mentioning the Standard 
Minimum Rules in their preface.56 They also set out the principle of equivalence as guiding principle 9.57 

44 Corey Brough v Australia, UN Doc CCPR/C/86/D/1184/2003, [10]–[11].
45 See Collins v South Australia (1999) 74 SASR 200; [1999] SASC 257 compare Minogue v Williams (2000) 60 ALD 366; [2000] 
FCA 125.
46 B v Minister for Immigration & Multicultural & Indigenous Affairs (2003) 173 FLR 360, [255]; [2003] FamCA 451.
47 B v Minister for Immigration & Multicultural & Indigenous Affairs (2003) 173 FLR 360, [255], [257]; [2003] FamCA 451.
48 B v Minister for Immigration & Multicultural & Indigenous Affairs (2003) 173 FLR 360, [255], [263]; [2003] FamCA 451.
49 Nulyarimma v Thompson (1999) 96 FCR 153, 190–191 [132]; [1999] FCA 1192.
50 See C Harland, “The Status of the International Covenant on Civil and Political Rights (ICCPR) in the Domestic Law of State 
Parties: An Initial Global Survey Through UN Human Rights Committee Documents” (2000) 22 Human Rights Quarterly 187.
51 FF Martin et al, International Human Rights and Humanitarian Law: Treaties, Cases, and Analysis (Cambridge University 
Press, 2006) 34–35.
52 Nulyarimma v Thompson (1999) 96 FCR 153, 190–191 [132] (Merkel J); [1999] FCA 1192.
53 Mabo v Queensland (No 2) (1992) 175 CLR 1, 30.
54 United Nations, Human Rights: A Compilation of International Instruments, Volume I (First Part) Universal Instruments (Vol I, 
Part 1) sect J, No 34.
55 Basic Principles for the Treatment of Prisoners, GA Res 45/111, UN GAOR, 45th sess, 68th plen mtg, UN Doc A/RES/45/111 
(14 December 1990).
56  Corrective Services Australian Capital Territory et al, Standard Guidelines for Corrections in Australia (Corrective 
Services Ministers’ Conference, 2012), 3 <http://www.corrections.vic.gov.au/utility/publications+manuals+and+statistics/
standard+guidelines+for+corrections+in+australia>.
57 Corrective Services Australian Capital Territory et al, n 56, 15.
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The Corrections Act 1997 (Tas) and Corrections Act 1986 (Vic) specifically set out prisoners’ rights,58 
including their right to receive appropriate health care.59

International Convention on the Elimination of All Forms of Racial 
Discrimination

Australia has ratified the International Convention on the Elimination of all Forms of Racial Discrimination 
(ICEFRD)60 and enacted its provisions into domestic legislation.61 Article 1(1) of ICEFRD defines racial 
discrimination as distinguishing between people based on “race, colour, descent, or national or ethnic 
origin” in a way that negatively affects a person’s human rights. Australia formally supported UNDRIP 
in 2009.62 UNDRIP has great relevance for Australia’s prison system because Indigenous Australians 
are over-represented in prison by an age-standardised factor of 13 for adults, and by a factor of 24 
for juveniles in detention.63 Of particular significance for prison health are: Art 24(1), that traditional 
health practices should be preserved; and Art 24(2), that the highest possible health standards should be 
attained for Indigenous people, with government action over time to reflect this goal. Given the relatively 
large numbers of Indigenous prisoners currently incarcerated, the Australian government has a clear 
obligation to ensure that UNDRIP is considered in prison health policy.

UN Mental Health Principles
The UN’s Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental 
Health Care (Mental Health Principles)64 set out the human rights that people with mental illness should 
be afforded, including the best mental health treatment available, with that treatment integrated into 
the health system.65 Principle 20(2) of the Mental Health Principles preserves their benefit for former 
prisoners, subject to limited exceptions that imprisonment may dictate. Principle 20(3) also provides 
for domestic law to authorise the involuntary detention of a person in a mental health facility after 
considering independent and competent medical advice.

International Case Law Confirms Standards of Health Care in Prisons
International case law sets out principles regarding the obligations of States to ensure that their prisons 
provide minimum standards of health care. The UN HRC observed that under Art 6(1), a State’s obligation 
is to ensure that a prisoner’s right to life is protected.66 In the case of Lantsova v Russian Federation,67 
the HRC held that meeting Art 6(1) obligations requires the State to provide health care where it is 
deemed required, even in the absence of a complaint or request by the prisoner.68 It is also necessary for 

58 Corrections Act 1997 (Tas) s 29; Corrections Act 1986 (Vic) s 47.
59 Corrections Act 1997 (Tas) s 29(f)–(h); Corrections Act 1986 (Vic) s 47(f)–(h).
60 International Convention on the Elimination of all Forms of Racial Discrimination, opened for signature 21 December 1965, 
[1975] ATS 40 (entered into force 4 January 1969).
61 Racial Discrimination Act 1975 (Cth).
62  Australian Human Rights Commission, “United We Stand – Support for the United Nations Indigenous Rights 
Declaration a Watershed Moment for Australia” (Media Release, 3 April 2009) <https://www.humanrights.gov.au/news/
media-releases/2009-media-release-united-we-stand-support-united-nations-indigenous-rights>.
63 C Cumming, SA Kinner and DB Preen, “Closing the Gap in Indigenous Health: Why Section 19(2) of the Health Insurance Act 
Matters” (2016) 205 Medical Journal of Australia 283, 283.
64 Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care, GA Res 46/119, 
UN GAOR, 46th sess, 75th plen mtg, UN Doc A/RES/46/119 (17 December 1991).
65  Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care, UN Doc A/
RES/46/119, Principle 1(1).
66 Lantsova v Russian Federation, UN Doc CCPR/C/74/D/763/1997, 6 [9.2].
67 Lantsova v Russian Federation, UN Doc CCPR/C/74/D/763/1997, 6 [9.2].
68 Lantsova v Russian Federation, UN Doc CCPR/C/74/D/763/1997, 6–7 [9.2].
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a State to ensure that their prison systems are adequately organised to detect when a prisoner may require 
health care.69 The case of Williams v Jamaica70 involved a mentally ill prisoner who the HRC found had 
received either no, or at best inadequate, treatment for his mental illness while on death row.71 It was held 
that this breached Arts 7 and 10(1) as it amounted to cruel or inhuman treatment and failed to respect Mr 
Williams’ inherent dignity of the person.72

On a similar point, the United States Supreme Court’s 2011 decision in Brown v Plata73 affirmed an earlier 
court order that held that the Eighth Amendment of the United States Constitution raises an obligation 
for the state to provide prisoners with an adequate level of medical care for those requiring it, as a failure 
to do so amounted to “cruel and unusual punishment”, a violation of the Eighth Amendment. In this 
case, the Supreme Court agreed that with the earlier court ruling that California be required to reduce its 
prison population, as reducing prison overcrowding was a necessary element of any action taken remedy 
to the inadequate medical care being provided.74 While the source of the obligation in Brown v Plata was 
United States domestic law, the wording is similar to Art 6(1) of the ICCPR, suggesting that avoiding 
cruel or unusual treatment or punishment of individuals is a jus cogens norm and part of customary 
international law.

The South African domestic case of Van Biljon75 also informs the discussion of the level of services 
a prisoner is entitled to expect. In this case, the applicant prisoners who were all HIV-positive, with 
advanced symptoms, challenged a decision by South African Corrective Services not to provide them 
with HIV treatment.76 South Africa, which has a far less developed public health framework for dealing 
with disease and infection than Australia,77 prescribes standards for prison health care that at times 
exceed those in the general community, based on need. Australia should, at the very least, be able to do 
the same. These international decisions all affirm the basic rights of prisoners to have their basic medical 
needs met, and illustrate the link between providing necessary health services in prison, protecting 
human dignity and avoiding cruel or inhuman treatment.

Few Australian domestic cases inform the discussion of prisoner health from a public health or policy 
perspective. Three Australian cases addressing prison health policy in some respect are Castles v 
Secretary, Department of Justice,78 Prisoners A–XX Inclusive v New South Wales,79 and Petit v New 
South Wales.80 In these cases, the outcomes varied for the claimant prisoners who respectively wanted: 
IVF treatment, condoms and health information.

Together, the international law instruments, international case law, domestic Australian legislation 
and Australian case law, indicate that people in prison in Australia are entitled to health services 
commensurate with their needs. Currently, prisoners’ health needs are met at the minimum equivalent of 
those provided in the community. It is against this background of Australia’s human rights obligations 
towards its prisoners that Australia’s policies and performance in this area is considered below.

69 Lantsova v Russian Federation, UN Doc CCPR/C/74/D/763/1997, 7 [9.2].
70 Williams v Jamaica, UN Doc CCPR/C/61/D/609/1995.
71 Williams v Jamaica, UN Doc CCPR/C/61/D/609/1995, 8 [6.5].
72 Williams v Jamaica, UN Doc CCPR/C/61/D/609/1995, 8 [6.5].
73 Brown v Plata, 563 US 493 (2011).
74 Brown v Plata, 563 US 493, 48 (2011).
75 Van Biljon and Others v Minister of Correctional Services and Others [1997] 4 SA 441 (Constitutional Court).
76 Van Biljon and Others v Minister of Correctional Services and Others [1997] 4 SA 441, [1]–[2] (Constitutional Court).
77 R Lines, “From Equivalence of Standards to Equivalence of Objectives: The Entitlement of Prisoners to Health Care Standards 
Higher Than Those Outside Prisons” (2006) 2 International Journal of Prisoner Health 269, 271.
78 Castles v Secretary, Department of Justice (2010) 28 VR 141; [2010] VSC 310.
79 Prisoners A–XX Inclusive v New South Wales (1995) 38 NSWLR 622.
80 Petit v New South Wales (2012) 14 DCLR (NSW) 358; [2012] NSWDC 105.
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THE HEALTH INSURANCE ACT 1973 (CTH)
The HIA was passed to ensure that all Australians have access to funds for health services, including 
medical and hospital benefits,81 provided by the Commonwealth Government health insurance agency: 
Medicare.82 Medicare provides funding for health services and products for eligible people through the 
MBS and the PBS.83 Medicare was also to ensure that resources could be used efficiently, and to maintain 
and upgrade the health infrastructure where necessary.84 These developments formed part of the policy 
behind s 19(2)85 of the HIA (s 19(2)), which was drafted to ensure that Medicare did not relieve other 
funders of health services, such as State governments, or private health insurance funds, of their ordinary 
funding responsibilities.86

Exemptions Under Section 19(2)
Section  19(2) provides for the Commonwealth Health Minister to exempt from the exclusion a 
particular health service provider. The principle behind this exemption was mentioned during 
the Second Reading Speech for the Health Insurance Amendment Bill 1976 (Cth); it is to avoid 
disadvantaging individuals caused by the exclusion if applied arbitrarily in certain circumstances.87 
Discretion has been consequently exercised since the legislation was introduced, with some services 
in Australia receiving funding from both State and Commonwealth Governments.88 For example, an 
agreement was made between the Commonwealth and WA governments in 2006 to exempt remote 
WA health services from the s 19(2) exclusion.89 The policy objectives in the 2006 agreement include 
addressing the difficulties in providing adequate primary care in remote areas.90 This position is 
consistent with the policy behind the exemption under s 19(2), aimed at addressing inequities that 
may arise due to the exclusion from Commonwealth funding under that section.91 A similar rationale 
was provided for granting the Inala Indigenous Health Service in Queensland an exemption under 
s  19(2) to assist with staffing when demand increased for services by Indigenous people.92 The 
s 19(2) exemptions are also justified under s 51(xxvi) of the Australian Constitution that empowers 
the Commonwealth Government to make special laws for the people of any race, with Indigenous 
Australians the applicable race in this case.

81 Commonwealth, Parliamentary Debates, House of Representatives, 29 November 1973, 1 (Bill Hayden, Minister for Social 
Security).
82  Department of Human Services, Medicare Services (19 September 2016) <https://www.humanservices.gov.au/customer/
subjects/medicare-services#a1>.
83 Department of Human Services, n 82.
84 Commonwealth, Parliamentary Debates, House of Representatives, 29 November 1973, 1 (Bill Hayden, Minister for Social 
Security).
85 Section 19(2). Section 19(2) reads: “(2) Unless the Minister otherwise directs, a Medicare benefit is not payable in respect of a 
professional service that has been rendered by, or on behalf of, or under an arrangement with: (a) the Commonwealth; (b) a State; (c) 
a local governing body; or (d) an authority established by a law of the Commonwealth, a law of State or a law of an internal Territory.”
86 Commonwealth, Parliamentary Debates, House of Representatives, 20 May 1976, 2 (Ralph Hunt, Minister for Health).
87 Commonwealth, Parliamentary Debates, House of Representatives, 20 May 1976, 2 (Ralph Hunt, Minister for Health).
88  See, eg, Rural and Regional Health Australia, COAG Improving Access to Primary Care in Rural and Remote Areas –  
COAG s  19(2) Exemptions Initiative <http://www.health.gov.au/internet/main/publishing.nsf/Content/COAG+s19%282%29+ 
Exemptions+Initiative>; Hayman, White and Spurling, n 2, 639.
89 Commonwealth of Australia and Western Australia, Memorandum of Understanding between the Commonwealth of Australia 
and Western Australia: In Relation to the Cooperative Implementation of Council of Australian Governments’ (COAG’S) (10 
February 2006) ‘Better Access to Primary Care Services in Rural Areas’ Initiative (the ‘19(2) Exemptions’ Initiative) <http://www.
amawa.com.au/wp-content/uploads/2013/03/mou_exemption.pdf>; Department of Health, Council of Australian Governments 
(COAG) Improving Access to Primary Care in Rural and Remote Areas – COAG s 19(2) Exemptions Initiative (17 August 2016) 
<http://www.health.gov.au/internet/main/publishing.nsf/Content/COAG+s19(2)+Exemptions+Initiative>.
90 Commonwealth of Australia and Western Australia, n 89, 4 [6.1].
91 Commonwealth, Parliamentary Debates, House of Representatives, 20 May 1976, 2 (Ralph Hunt, Minister for Health).
92 Hayman, White and Spurling, n 2, 605.
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Council of Australian Governments Exemptions
The Council of Australian Governments (COAG) recognised the potential disadvantages that people 
living in remote areas of Australia may experience concerning available health services: the basis for 
introducing the COAG s 19(2) Exemptions Initiative.93 The COAG s 19(2) exemption allows these state-
funded hospitals to claim for these services through Medicare, something that the s 19(2) exclusion 
would otherwise preclude. Services eligible for this exemption must fall within categories five to seven 
of the Modified Monash Model classification system:94 a geographical classification system utilising 
population data to assess discrepancies in the distribution of health services across Australia.95 Effect is 
given to this policy by agreements between COAG and individual states.96

Similarly, exemptions granted under s 19(2) for Indigenous-specific health services, include midwives’ 
and nurse practitioners’ services in Aboriginal Community Controlled Health Services (ACCHSs),97 
and the Inala Indigenous Health Service in Queensland.98 These exemptions have been granted partly 
in response to evidence of higher child mortality99 and stillbirth100 rates in Indigenous communities. It 
also makes sense to grant agencies such as Inala, which aim to provide culturally appropriate Indigenous 
health services, additional resources if they are struggling to meet demand.101

The following factors are considered in finding that the s 19(2) exclusion may be causing disadvantage:

 1. The demand for services from a particular provider is overwhelming, often for Indigenous cultural 
reasons.102

 2. The provider’s current infrastructure or staffing resources are insufficient.
 3. Given the provider’s physical location, they rely for services on those that would ordinarily be funded 

by the Commonwealth Government.103

Prisoner Exclusion
Prison health services do not benefit from the s 19(2) exemption as prison funding is the responsibility of 
state governments in Australia. Problems with Australia’s prison health services have long been raised.104 
Under-investment in prison health services is in part attributable to the s 19(2) exclusion, making the 
provision of services that would attract MBS and PBS rebates in the community, too expensive to offer 

93 Department of Health, n 89.
94 Department of Health, n 89.
95 Department of Health, Modified Monash Model (6 June 2016) Department of Health <https://www.health.gov.au/internet/main/
publishing.nsf/Content/modified-monash-model>.
96 See, eg, NSW Ministry of Health, Policy Directive: Improving Access to Primary Care in Rural and Remote Areas (s 19(2) 
Exemptions) Initiative <http://www0.health.nsw.gov.au/policies/pd/2012/pdf/PD2012_034.pdf>; Queensland Health, Medicare 
Billing for Primary Care in Small Rural Hospitals, (Queensland Health, 2007); Commonwealth of Australia and Western Australia, 
n 89.
97 Department of Health, MBS Arrangements for Midwives and Nurse Practitioners Employed by Aboriginal Community Controlled Health 
Services <http://www.health.gov.au/internet/main/publishing.nsf/Content/D43E1F9A42656B5ECA257BF0001D39EF/$File/
MBSItems19-2.pdf>.
98 Plueckhahn et al, n 4, 360.
99  Department of Prime Minister and Cabinet, “Aboriginal and Torres Strait Islander Health Performance Framework” (2014 
Report, Australian Government, 2014) 64 <https://www.dpmc.gov.au/sites/default/files/publications/Aboriginal_and_Torres_
Strait_Islander_HPF_2014%20-%20edited%2016%20June2015.pdf>.
100 Department of Prime Minister and Cabinet, n 99, 66.
101 Hayman, White and Spurling, n 2, 605.
102 Hayman, White and Spurling, n 2, 605.
103 Department of Health, n 89.
104 See, eg, Plueckhahn et al, n 4; M Levy, “Prisoner Health Care Provision: Reflections from Australia” (2005) 1 International 
Journal of Prisoner Health 65.
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at scale in prisons.105 These concerns are echoed by the peak medical106 and public health107 bodies 
in Australia, which have called for the s 19(2) exclusion that rules out prison health services to end. 
Among the services that the exclusion prevents prisoners from accessing are the MBS (Better Access) 
Initiative,108 which provides MBS-funded mental health services for properly referred patients with a 
mental disorder;109 and the Medicare Health Assessment for Aboriginal and Torres Strait Islander People 
(Indigenous Health Check), an initiative to improve detection and treatment of illness in Indigenous 
people.110 As these services are not available in prison, and given the evidence of high rates of mental 
illness and Indigenous incarceration, a solution is warranted.111

Other concerns confronting prison health services include conflicts between health and security 
requirements that are usually resolved in favour of security, at the expense of health services.112 Similar 
sentiments echo in the international literature that notes the severity, complexity and prevalence of health 
problems are far greater globally in prison populations than in the general community.113 Providing 
equitable services is impossible if services available to prisoners are arbitrarily limited.

INDIGENOUS POLICY – CLOSING THE GAP

The Social Justice Report in 2005 highlights the sizeable comparative disadvantage that Indigenous 
Australians experience compared to their non-Indigenous counterparts concerning health and social 
outcomes.114 This was a part  of the driving force behind the Australian Government endorsing the 
“Closing the Gap” policy initiative,115 aimed at addressing Indigenous disadvantage and improving 
(among other things) the health, social and economic outcomes of Indigenous Australians. As part of this 
policy, the Australian government has set targets aimed at “closing the gap”116 to address disadvantage 
that Indigenous people experience compared to the non-Indigenous community across a range of 
domains, including health, education and life expectancy.117

COAG’s original health policy document included closing the life expectancy gap between Indigenous 
and non-Indigenous people inside a generation, and reducing by half the gap in mortality rate between 
Indigenous and non-Indigenous children under five years of age.118 The national recognition of health 

105 Plueckhahn et al, n 4, 361.
106  Australian Medical Association, Health and the Criminal Justice System – 2012 (9 August 2012) <https://ama.com.au/
position-statement/health-and-criminal-justice-system-2012>.
107 Public Health Association of Australia, Policy-at-a-glance – Prisoner Health Policy (September 2013) <https://www.phaa.net.
au/documents/item/239>.
108 Department of Health, Better Access to Pyschiatrists, Psychologists and General Practitioners through the MBS (Better Access) 
Initiative (16 December 2015) <http://www.health.gov.au/internet/main/publishing.nsf/content/mental-ba>.
109 Department of Health and Ageing, Better Access to Mental Health Care: Fact Sheet for Patients <http://www.health.gov.au/
internet/main/publishing.nsf/Content/betteraccess_factsheet_for_patients>.
110 Department of Health, Medicare Health Assessment for Aboriginal and Torres Strait Islander People (MBS ITEM 715) (15 
February 2016) <http://www.health.gov.au/internet/main/publishing.nsf/Content/mbsprimarycare_ATSI_MBSitem715>.
111 Plueckhahn et al, n 4, 360.
112 Levy, n 104, 67.
113 Lines, n 77, 271.
114 Aboriginal and Torres Strait Islander Social Justice Commissioner, “Social Justice Report 2005” (Report, Human Rights and 
Equal Opportunity Commission, 2005).
115 Australian Indigenous HealthInfoNet, What Is Closing the Gap? (6 December 2013) <http://www.healthinfonet.ecu.edu.au/
closing-the-gap/key-facts/what-is-closing-the-gap>.
116 See Department of Prime Minister and Cabinet, n 5.
117 Council of Australian Governments, National Parternship Agreement on Closing the Gap in Indigenous Health Outcomes 
<http://www2.curtin.edu.au/research/jcipp/local/docs/National_Partnership_Agreement_on_Closing_the_Gap_in_Indigenous_
Health_Outcomes.pdf>.
118 Council of Australian Governments, n 117, 3.
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problems that Indigenous Australians experience is reflected in the substantial number of programs 
and policies offered at both State119 and Commonwealth levels.120 No doubt these problems have been 
instrumental in previous decisions to grant exemptions under s 19(2) to permit remote121 and Indigenous122 
health services to access funding from both State and Commonwealth governments. These policies are 
consistent with Art 24 of the UNDRIP: increasing Indigenous people’s access to health services with the 
aim of them attaining the highest standards of health.

Indigenous Health Policies and Programs
To prevent disease and improve health outcomes for Indigenous Australians, the Commonwealth 
Government funds a range of programs designed to provide culturally appropriate health services 
specifically targeted towards this population.123 Funding arrangements include an increase from $500 
million to $3.3 billion over the four-year period commencing 2015–2016 to provide for primary health 
services and health care infrastructure through the Indigenous Australians’ Health Program.124 The 
Commonwealth government is also addressing Indigenous mental health problems by providing $85 
million for the three years from July 2016 to ensure greater access to culturally appropriate mental 
health services that are integrated with ACCHSs, and accessible through primary health networks 
(PHNs).125

Another policy that addresses the higher rates of illness in the Indigenous community is the Indigenous 
Health Check.126 This policy required Ministerial exemption from s 19(5) of the HIA: a general exclusion 
from MBS funding for health screening services not required for managing a medical condition. 
Additionally, in response to alcohol and other drug (AOD) problems in the Indigenous community, 
$241 million has been allocated for four years from July 2016 to ensure culturally appropriate AOD 
services are provided to Indigenous people via PHNs and ACCHSs.127 These represent just some 
of the measures that illustrate the importance the Commonwealth Government places on improving 
Indigenous health.

WA Indigenous Health Policies
At State level, multiple WA policy documents set out plans for improving the health and wellbeing 
of Indigenous people.128 Many of these plans acknowledge that Indigenous health is closely related to 
cultural factors, which are expressly addressed in the documents.129 For example, the WA Aboriginal 
Health and Wellbeing Framework 2015–2030 outlines six strategic directions for improving health, 

119 Department of Health (WA), WA Health Aboriginal Cultural Learning Framework (Western Australian Government, 2012); 
Department of Health (WA), WA Aboriginal Health and Wellbeing Framework 2015–2030 (Western Australian Government, 
2015).
120 Department of Health (Commonwealth of Australia), National Aboriginal and Torres Strait Islander Health Plan 2013–2023 
Australian Government, 2013); Department of Health (Commonwealth of Australia), Implementation Plan for the National 
Aboriginal and Torres Strait Islander Health Plan 2013–2023 (Australian Government, 2015).
121 Department of Health, n 89.
122 Hayman, White and Spurling, n 2, 605.
123 Department of Prime Minister and Cabinet, n 5, 45.
124  Department of Prime Minister and Cabinet, n 5, 45; Department of Health, Indigenous Australians’ Health Programme  
(15 January) <http://www.health.gov.au/internet/main/publishing.nsf/Content/indigenous-programme-lp>.
125 Department of Prime Minister and Cabinet, n 5, 45.
126 Department of Health, n 110.
127 Department of Prime Minister and Cabinet, n 5, 45.
128 See, eg, Department of Health, n 119 (Cultural Learning Framework); Department of Health, n 119 (Health and Wellbeing 
Framework); WA Country Health Service, Summary of National and State Government Policies for WA Country Health Service 
Planning (Department of Health (WA), 2015) <http://apo.org.au/node/166066>.
129 Department of Health, n 119 (Cultural Learning Framework); Department of Health, n 119 (Health and Wellbeing Framework), 1.
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including providing a culturally respectful health system and focusing on the wellbeing of the 
individual, family and community.130 The Framework also identifies priority areas that include: 
addressing risk factors (including prison health),131 managing illness better,132 and providing better 
health systems.133

The Framework suggests that providing Indigenous people with equitable and timely access to 
quality health care is a key consideration.134 Culturally inappropriate services are also recognised as 
a barrier to achieving this goal, with suggested recommendations including increasing the culturally 
appropriate services available; promoting the availability of these services so that Indigenous people 
have confidence in them; and increasing involvement from ACCHSs in service delivery.135 In addition 
to recommendations for service design and delivery, the Framework also sets out a strategy for ongoing 
monitoring and accountability.136 The Framework recognises the health issues that Indigenous people 
in WA face, and that a nuanced and culturally appropriate approach is required to improve health care 
delivery and outcomes.

Community Controlled Health – The Evidence So Far
The philosophy behind community-controlled organisations improving health outcomes is rooted 
in empowerment.137 Community-controlled organisations give their members an opportunity to 
participate in decision making and resourcing the services they control, resulting in demonstrable health 
improvements in Indigenous communities in Australia.138 The effectiveness of having Indigenous health 
workers treat Indigenous patients is acknowledged.139 Evidence confirms that Indigenous health workers 
are better able to understand and deal with complex health issues in Indigenous patients than those 
working in mainstream services, resulting in more problems addressed per consultation.140

The cultural inappropriateness of mainstream services has meant that many Indigenous women avoid 
critical antenatal care in New South Wales.141 This trend was reversed when an ACCHS, predominantly 
staffed by Indigenous health workers, started providing midwifery services and addressing cultural issues 
around the flexibility of service provision and continuity of care, thereby increasing trust in patients with 
the service.142

130 Department of Health, n 119, 9.
131 Department of Health, n 119, 17.
132 Department of Health, n 119, 18.
133 Department of Health, n 119, 19.
134 Department of Health, n 119, 16.
135 Department of Health, n 119, 16.
136 Department of Health, n 119, 23.
137 G Laverack, “Improving Health Outcomes through Community Empowerment: A Review of the Literature” (2006) Journal of 
Health, Population and Nutrition 113, 114.
138 JR Carapetis et al, “Skin Sores in Aboriginal Children” (1995) 31 Journal of Paediatrics and Child Health 563; A Peart and 
C Szoeke, “Recreational Water Use in Remote Indigenous Communities” in National Centre for Epidemiology and Population 
Health (ed) Swimming Pools in remote indigenous communities: Some basic information for planning a pool (Australian National 
University, 1998) 3.
139  DP Thomas, RF Heller and JM Hunt, “Clinical Consultations in an Aboriginal Community-controlled Health Service: A 
Comparison with General Practice” (1998) 22 Australian and New Zealand Journal of Public Health 86, 90; SL Larkins, LK 
Geia and KS Panaretto, “Consultations in General Practice and at an Aboriginal Community Controlled Health Service: Do They 
Differ” (2006) 6 Rural Remote Health 560, 571; B Bartlett and J Boffa, “The Impact of Aboriginal Community Controlled Health 
Service Advocacy on Aboriginal Health Policy” (2005) 11 Australian Journal of Primary Health 53.
140 Larkins, Geia and Panaretto, n 139, 571; Thomas, Heller and Hunt, n 139, 90.
141 S  Jan et al, “An Holistic Economic Evaluation of an Aboriginal Community-controlled Midwifery Programme in Western 
Sydney” (2004) 9 Journal of Health Services Research & Policy 14, 17–18.
142 Jan et al, n 141, 18.
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Prison health services are limited by the lack of culturally appropriate prison health services for 
Indigenous people,143 particularly given the massive over-representation of Indigenous people in 
Australian prisons.144 The evidence around the effectiveness of ACCHSs provides a strong case from a 
public health perspective for increasing these services in prison.

The Holman Review
In 2014, Professor D’Arcy Holman reviewed the performance of WA’s Indigenous health programs145 
(the Holman Review). The Holman Review noted the much needed increase in funding for Indigenous 
health services,146 concluding that although Indigenous health services were generally delivering good 
value for money, the system needed fine-tuning to improve.147

The Holman Review was critical of Aboriginal prison health intervention projects, with operational 
problems negatively affecting their effectiveness,148 resulting in projects representing poor value for 
money.149 They were also criticised for having been much less likely to be evaluated properly than other 
health projects, such as those targeting chronic disease management.150 Prison health projects, however, 
were reviewed favourably in one area for their comparatively high levels of Indigenous staffing.151 This 
finding should, though, be considered in light of the finding that prison health projects were among those 
most at risk with respect to losing critical staff.152

The section  entitled “Health Services” sets out five expectations of the prison health services,153  
including:

• providing health services relevant to the individual prisoner’s needs;154

• arranging for prisoners with a severe psychiatric illness to be treated in an appropriate specialist or 
tertiary facility;155

• enabling prisoners with an intellectual disability or a mental illness to receive commensurate 
professional support;156

• assisting prisoners transitioning into or out of prison to liaise with a suitable health agency to ensure 
continuity of care;157 and

• adhering to the section entitled “Psychological Services and [M]anaging Prisoners’ Stress” so that 
professional counselling will be made available for prisoners.158

These expectations accord with the Mental Health Principles setting standards by which Australian 
prisons will be judged regarding mental health services offered, and how they manage prisoners’ mental 
illnesses.

143 J Lloyd et al, “The Role of Primary Health Care Services to Better Meet the Needs of Aboriginal Australians Transitioning from 
Prison to the Community” (2015) 16 BioMed Central 8.
144 Australian Bureau of Statistics, n 6.
145 D’Arcy Holman, “A Promising Future: WA Aboriginal Health Programs” (Report, Government of Western Australia, December 2014).
146 Holman, n 145, ix.
147 Holman, n 145, xii.
148 Holman, n 145, xii.
149 Holman, n 145, 91.
150 Holman, n 145, 89.
151 Holman, n 145, 89.
152 Holman, n 145, 90.
153 Holman, n 145, 27–28.
154 Holman, n 145, 27 [2.32].
155 Holman, n 145, 27 [2.41].
156 Holman, n 145, 27 [2.42].
157 Holman, n 145, 28 [2.44].
158 Holman, n 145, 26 [2.22]–[2.25].



In Sickness and in Prison: The Case for Removing the Medicare Exclusion for Australian Prisoners

(2018) 26 JLM 140 153

Requirements for Equivalence
Much discussion has emerged about the standards for prison health services to achieve “equivalence” 
with those in the community.159 Prisoners as a group are described as a “distinct cohort rather than a 
microcosm of the wider community”.160 This is because on a number of domains including employment, 
reliance on social welfare payments, education, dietary habits and sexual history, prisoners differ from 
the general community.161 This is echoed by Rick Lines who suggests that providing more intensive 
health care in prisons than the community is imperative,162 on account of the complex and greater needs 
of prisoners, who are usually marginalised, and in poor health.163 For Lines, prison health services 
equivalent to those in the community is the absolute minimum, rather than the ideal standard.164

Regarding health equity, the World Health Organization (WHO) aims to address unfair or avoidable165 
differences rather than to eradicate differences completely. Given that levels of health and needs of 
prisoners in Australia are indisputably worse than those of the general community,166 it seems anomalous 
that this group should have their health needs unmet, when others with specific needs have theirs met. 
The only possible justification for this is as a consequence of prisoners’ legal status. This would mean 
that in Australia, prisoners are deprived of their liberty not only as punishment, but also for additional 
punishment. This position is contrary to internationally accepted correctional standards and philosophy.167

PRISON HEALTH SERVICES IN WESTERN AUSTRALIA

The health policies for the Department of Corrective Services (DCS) fall within the broad policy 
statements in the SGCA. This is reflected in the Prisons Act 1981 (WA) where the chief executive officer 
of the government department has a duty to ensure that medical treatment is provided to all prisoners 
in custody,168 and also sets out the duties of medical officers appointed for this purpose.169 The DCS 
published its most recent detailed report in 2010 by Margaret Stevens, explaining the position of health 
services operating in WA prisons.170 Stevens noted that the DCS took the view that “We provide services 
in accordance with community standards and according to the needs of patients”.171 The DCS repeats 
on its website that “prisoners receive the same level of health care the general public would receive 
under the public health system”.172 These statements imply that the DCS has adopted the principle of 
equivalence expressed in the Mandela Rules, with community health care standards set as the benchmark 
for prison health services.

159 See, eg, Office of the Inspector of Custodial Services, “Thematic Review of Offender Health Services” (Report No 35, OICS, June 
2006) 13 <http://www.oics.wa.gov.au/wp-content/uploads/2014/04/35-ThematicReviewOffenderHealthSvsJun2006.pdf>; Lines, n 77.
160 Department of Justice Victoria, “Victorian Prisoner Health Study” (Report, Government of Victoria, February 2003) 3.
161 Department of Justice Victoria, n 160, 3.
162 Lines, n 77, 270.
163 Lines, n 77, 277.
164 Lines, n 77, 272.
165 Margaret Whitehead, “The Concepts and Principles of Equity and Health” (Report No EUR/ICP/RPD 414, WHO, 1990) 5 
<http://salud.ciee.flacso.org.ar/flacso/optativas/equity_and_health.pdf>.
166 See Butler et al, n 3; Australian Institute of Health and Welfare, n 21.
167 B Tkachuk and E Skinnider, “Human Rights in Corrections Practice” in Sean O’Toole and Simon Eyland (eds), Corrections 
Criminology (Hawkins Press, 2005) 72; Basic Principles for the Treatment of Prisoners, UN Doc A/RES/45/111, Principle 9.
168 Prisons Act 1981 (WA) s 95A(1).
169 Prisons Act 1981 (WA) s 95B.
170  Margaret Stevens, “Assessment of Clinical Service Provision of Health Services of the Western Australian Department of 
Corrective Services” (Report, Department of Corrective Services Western Australia, 2010).
171 Stevens, n 170, 5, quoting Department of Corrective Services Health Plan Strategic Directions 2005–2010.
172 Department of Corrective Services Western Australia, Health Care (17 October 2016) <http://www.correctiveservices.wa.gov.
au/rehabilitation-services/health-care/default.aspx>.
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WA Prison Health Service Structure
Health services in WA prisons are provided by the DCS,173 with some supplementary services from 
external providers.174 Stevens’ report highlights the incongruence of an internally controlled health 
service, suggesting that health considerations may be overborne by custodial considerations.175 The 
Office of Inspectorate Custodial Services (OICS) noted in its report that funding for WA prison health 
on an annual per prisoner basis was between 17% and 40% lower than for the other Australian states, 
notwithstanding WA’s far greater proportion of Aboriginal prisoners and their attendant health issues.176 
The OICS found that Indigenous health services were insufficient, as collaboration was poor between 
the DCS and the Aboriginal Medical Services state-wide, and additionally that DCS had largely failed to 
employ Indigenous health workers.177

The OICS suggested that transferring the responsibility for prison health services to the Western 
Australian Department of Health (WADoH) would set higher expectations for the provision of health 
services, as the WADoH is a dedicated health service provider, whereas the DCS is not; and make 
the continued delivery of substandard services in prison professionally and ethically impossible, as the 
WADoH would be directly accountable.178 The OICS also suggested that any increase in prison health 
service costs would be an investment towards reducing future health costs that ex-prisoners would incur 
on returning to the community; as they would likely have fewer untreated health conditions after release 
from prison.179 The logic in the OICS position is sensible: if prison and community health were both 
funded from the WADoH budget, then they would have an incentive to ensure that prison health services 
were effective. This proposed development would help reduce the strain on community health services. 
Under the current service model neither the DCS nor the WADoH has such an incentive.

Prison Health Programs
Stevens outlines the clinical programs provided in WA prisons, which include acute care; identification 
and management of chronic disease; identification, prevention and management of communicable disease; 
and a program addressing mental health and substance abuse comorbidity. The report then describes the 
elements of each program, largely resembling community-based programs, with additional elements that 
address the particular circumstances of prisons, such as assessing new prisoners on admission,180 and 
providing dedicated blood-borne virus testing for prisoners identified as at particular risk.181

Mental health services across prisons are staffed by DCS-employed182 and visiting183 psychiatrists, AOD 
clinicians,184 and social workers and psychologists providing counselling services.185 The counselling 
services appear to operate as a risk management service rather than providing ongoing therapy, generally 
managing prisoners at risk of self-harm.186 Stevens noted that the DCS made multiple unsuccessful 

173 Office of the Inspector of Custodial Services, n 159, 10.
174 Stevens, n 170, 18, 28.
175 Stevens, n 170, 27 [8.1].
176 Office of the Inspector of Custodial Services, n 159, 19.
177 Office of the Inspector of Custodial Services, n 159, 31.
178 Office of the Inspector of Custodial Services, n 159, 17.
179 Office of the Inspector of Custodial Services, n 159, 17.
180 Stevens, n 170, 5–6.
181 Stevens, n 170, 7–8.
182 Stevens, n 170, 9 [4.4.1].
183 Stevens, n 170, 10 [4.4.1].
184 Stevens, n 170, 8–9 [4.4.1].
185 Stevens, n 170, 12 [4.6].
186 Stevens, n 170, 12 [4.6].
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funding applications individually and jointly with the WADoH to the WA Government to expand 
in-prison mental health services.187 Stevens also noted a significant lack of integration between the prison 
counselling and health services, notwithstanding that invariably both deal with prisoners with mental 
illness who may benefit from ongoing counselling.188

Stevens’ recommendations included: filling nursing staff vacancies, sitting at 20% (compared to 4% in 
the community) at the time of the report;189 and creating a new position to manage clinical services more 
effectively.190 These recommendations, with other observations made in the report, suggest that health 
services provided by the DCS are under-resourced and needed either further supplementing by external 
services, or increased funding.

Recent Performance of WA Prison Health Services
The OICS inspects all WA prisons periodically, publishes reports of its findings, recommend addressing 
the issues raised, and gives the DCS an opportunity to respond to its findings and recommendations.191 
As part of its activities, the OICS inspected Acacia in 2015 and published its findings in 2016.192 Health 
services generated the highest number of complaints and concerns from prisoners and prison staff.193 
Waiting times to see a doctor generated a substantial number of complaints from prisoners; times had 
recently dropped from ten to four weeks; however, this is still well outside waiting times for primary 
care in the community.194 Complications were also noted, resulting from a lack of cohesion around the 
role of a recently introduced full-time nurse practitioner, often leading to additional processes and longer 
waiting times to see a doctor.195

Of particular concern was that resources only permitted management of the most acute cases of mental 
illness, with many of these individuals being recommended for hospitalisation.196 The DCS’ sole option 
for accommodating prisoners requiring psychiatric hospitalisation is the secure Frankland Centre at 
Graylands Hospital, which is at capacity at all times.197 Consequently, patients are discharged from 
Frankland prematurely to make way for someone in greater need.198

Recent evidence suggests that providing treatment for prisoners’ mental health problems is effective in 
reducing recidivism.199 Treatment would increase the chances of better health outcomes for the individual 
prisoners, and also better outcomes for the community, decreasing the likelihood that an appropriately 
treated prisoner would re-offend. This avoidable problem could be addressed by utilising available 
research to inform service planning and implementation, consistent with WHO policy.200

187 Stevens, n 170, 9 [4.4.1].
188 Stevens, n 170, 12 [4.6].
189 Stevens, n 170, 26 [8.1].
190 Stevens, n 170, 38 [8.6.1].
191  Office of the Inspector of Custodial Services, What We Do (29 August 2016) <http://www.oics.wa.gov.au/about-oics/
what-we-do/>.
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Indigenous Health Services
The OICS expressed concern about the Indigenous health services at Acacia.201 Culturally appropriate 
health services for Indigenous women were also limited at Bandyup maximum security prison.202 The 
COAG-funded Aboriginal Prisoner Re-entry Health Service program at Bandyup had been set up to 
increase engagement with community health services for Indigenous prisoners upon their release.203 
The effectiveness of this program was, however, compromised due to a lack of resourcing, with the sole 
worker responsible for the program having also to cover Boronia Prison (a smaller minimum security 
female prerelease prison in WA).204 This meant that not all Indigenous prisoners released from Bandyup, 
a group who have more complex health issues than those at Boronia, got a chance to consult with the 
worker.205 These shortcomings should be understood within the context that there is a general shortage 
of Indigenous health workers in Australia.206 The situation may in part  explain the DCS’ difficulties 
in retaining Indigenous staff generally.207 This issue is likely to be exacerbated in prisons where the 
Indigenous population is disproportionately high.

Summary of WA Prison Health
The OICS reports of inspections at Bandyup and Hakea, both operated directly by the DCS rather 
than privately, raised similar issues to those reported at Acacia. It is also clear from these reports that 
the standards achieved by prison health services in WA are demonstrably not equivalent to those in 
the community. This indicates that problems with prison health in WA are not limited either to the 
public or privately operated prisons, and they appear primarily to involve insufficient resourcing. The 
lack of resources would be directly addressed by granting an exemption under s 19(2), as a range of 
external providers may supplement and assist WA prison health services. An exemption under s 19(2) 
would assist in increasing integration as it would (subject to prison security clearance being granted) 
permit Medicare-funded health service providers to engage with prisoners prior to prison release, and 
continue after release in the community. Currently, achieving this is difficult, given the separate funding 
streams for prison and community-based health services. This would also enable ACCHSs that receive 
Commonwealth Government funding to increase their presence in prisons, address both the shortage of 
Indigenous health service providers, and improve continuity of care during release from custody.

WHAT THE EVIDENCE MEANS: AUSTRALIA’S HUMAN RIGHTS OBLIGATIONS

Evidence on the performance and capacity of WA’s prison health services suggests that they are failing to 
meet Australia’s human rights obligations to all prisoners, and particularly to those who are Indigenous. 
Equivalence demands that prison health services are afforded at least comparable resources to those in 
the community to achieve equivalent health outcomes to community health services. It is also imperative 
that culturally appropriate ACCHSs are funded to operate in WA prisons. This is vital if Indigenous 
prisoners are to experience equivalent health service process or outcomes. The Federal Minister for 
Health has the power to remedy this situation. An exemption under s 19(2) for prison health services is 
warranted to ensure that prisoners across Australia are not being deprived of health services available to 
other Australians.

201 Office of the Inspector of Custodial Services, n 192, 52 [6.12].
202 Office of the Inspector of Custodial Services, “Report of an Announced Inspection of Bandyup Women’s Prison” (Report 103, 
October 2014) 87 [9.2].
203 Office of the Inspector of Custodial Services, n 202, 91 [9.19].
204 Office of the Inspector of Custodial Services, n 202, 91 [9.20].
205 Office of the Inspector of Custodial Services, n 202, 91 [9.21].
206 RB Murray and I Wronski, “When the Tide Goes Out: Health Workforce in Rural, Remote and Indigenous Communities” 
(2006) 185 Medical Journal of Australia 37, 38.
207 Office of the Inspector of Custodial Services, “Recruitment and Retention of Aboriginal Staff in the Department of Corrective 
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Australia’s Indigenous Policies – The Gap in Closing the Gap
Notwithstanding that the government clearly recognises Indigenous disadvantage with respect to health 
problems discussed above, and the range of policies and funding arrangements in place to address the 
issue, a key issue is not being addressed in relation to Indigenous health: prison health services.

Given the findings of the OICS, it is unsurprising to see prison health services referred to as “monocultural 
institutions”208 that often plan services based on western concepts of health, at the expense of Indigenous 
health values such as family.209 A clear opportunity is being missed to have a positive effect on the lives 
of Indigenous prisoners before their release. With the availability of ACCHSs in the community, and 
the potential for them to expand their services into prisons and provide continuity of care through 
the release process, it is anomalous to continue a policy that does not facilitate services funded to 
work in prisons. Without an exemption being granted under s 19(2), the Commonwealth Government 
cannot in good faith claim that they are doing everything possible to close the gap in Indigenous health 
disadvantage.

WA Prison Health Policy
It is apparent that the s 19(2) exclusion creates complexity for health service planning during the transition 
period when prisoners are released into the community.210 Research in NSW showed that contact between 
prison and community health services was hampered for people released on parole who did not have 
their release date confirmed long enough before release.211 This problem has been recognised for many 
years, particularly for women,212 and is consistent with the WA experience, and with the OICS finding 
that Indigenous women leaving Bandyup have continuing health care needs compromised by a lack of 
resources for the transitional health worker program.213

Section 19(2) Considerations
The three factors distilled from previous decisions to grant exemptions apply in the case of WA prison 
health services. First, WA’s extremely high rates of Indigenous incarceration point to a high demand in 
prisons for culturally appropriate Indigenous health services. Second, as the OICS reports make clear, 
prisons across WA are experiencing problems with both infrastructure and staffing that make providing 
community-standard services impossible. Third, prison health services are located in necessarily secure, 
quarantined compounds; therefore, they are artificially isolated and accordingly limited in both the 
products and the services they provide. They are also providing a range of primary health services214 that 
would ordinarily be funded by MBS and PBS in the community.

The situation is comparable to some of the remote hospitals that do benefit from an exemption under 
s 19(2)215 by providing primary health care in addition to the secondary and tertiary services that hospitals 
would ordinarily provide. Given the artificial isolation that prison health services operate under, it appears 
that prisoners tend to rely on them as a “one-stop-shop”, providing primary, secondary and tertiary care 
on a daily basis, much the same as some remote hospitals in the community. Given that the Australian 
prisoner population is now above 40,000,216 a negligible fraction of the total Australian population of 

208 S Shepherd and G Phillips, “Cultural ‘Inclusion’ or Institutional Decolonisation: How Should Prisons Address the Mental 
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214 Stevens, n 170, 5.
215 Department of Health, n 89.
216 Australian Bureau of Statistics, n 6.



Cumming, Kinner, Preen and Larsen

158 (2018) 26 JLM 140

24 million people,217 the cost implications for removing the s 19(2) exclusion would be minimal. For 
these reasons, a strong case is evident for prison health services to be exempted under s 19(2). This 
would permit external practitioners to work with prisoners to provide health services funded by the MBS 
and PBS.

CONCLUSIONS AND RECOMMENDATIONS

Five clear conclusions can be drawn. First, Australia accepts its human rights obligations to provide health 
services in prisons equivalent to those in the community. Second, people who have been imprisoned 
generally have worse health than those in the general community; in part this is a consequence of the 
disproportionately large number of Indigenous people incarcerated, a group that generally experiences 
poorer health than non-Indigenous people. Third, governments at both Commonwealth and State levels, 
through policy statements and funding decisions, have acknowledged the disadvantages that Indigenous 
people face, and aim to address them. Fourth, WA’s prison health services are under-resourced and falling 
far short of meeting a standard equivalent to community health services, whether judged by processes 
of service delivery, or health outcomes achieved. This results in disadvantaging prisoners when it comes 
to receiving health services. Fifth, the Australian Minister for Health has previously granted exemptions 
under s 19(2) to health services in circumstances similar to those that WA’s prison health services are 
now experiencing. This has been done to address the likely disadvantage that would be caused by an 
exclusion under s 19(2).

The least the Commonwealth Government should do to improve prison health services in States such as 
WA is to grant them an exemption under s 19(2). Australia’s human rights obligations demand that this 
simple step be taken to begin to address the disparity between prison and community health services. 
As high rates of Indigenous incarceration and the poor performance of prison health services have a 
disproportionately negative effect on Indigenous people, an exemption would be a crucial step towards 
achieving the aims of the “Closing the Gap” policy. In fact, not making this decision would directly 
contradict the Closing the Gap’s aims of addressing Indigenous disadvantage.

Granting an exemption under s 19(2) would also be a step towards acknowledging the body of evidence 
regarding the poor health outcomes of prisoners generally, and evidence that it may address other 
consequences of poor health, such as recidivism. Any short-term cost implications associated with 
such a decision must be considered in light of likely savings for future community health, social and 
justice services. Potential savings must be considered in the decision-making process. Further research is 
required to analyse the costs and benefits of the Commonwealth Government investing in prison health 
in Australia.

217  Australian Bureau of Statistics, 3101.0 Australian Demographic Statistics, Mar 2016 (22 September 2016) <http://www.
ausstats.abs.gov.au/ausstats/subscriber.nsf/0/1416FD1BA1CA4FD7CA2580350017C38F/$File/31010_mar%202016.pdf>.
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