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ColleCtive bArgAining                
And Power 

David Peetz

Workers obtain wage increases by having labour market power. This labour market 
power can be achieved through one of several means. One is what economists like 
to call the ‘laws of supply and demand’. There may be a shortage of particular types 
of labour (such as workers with specific skills), or of labour generally within the 
economy (during a prolonged economic upturn). 

A second is what is often called ‘collective bargaining’. Workers band together 
to collectively negotiate a wage increase, as together they have more bargaining 
power than individually. Most commonly they do this through the mechanism of a 
trade union. There is nothing unusual about this. Owners of capital do exactly the 
same thing — they increase their income by joining together to form a ‘corporation’. 
Like a corporation, a trade union has a special status in law, though its status is 
not the same. A corporation has ‘limited liability’, meaning that individual capital 
owners cannot be sued for the full value of a corporation’s debt. Trade unions and 
their members are usually exempt from being sued for any loss they cause when 
taking lawful collective action, though often there are limits to the availability of 
this immunity. 

The existence of the wages crisis has been demonstrated elsewhere in this 
book. This chapter looks at how declining worker power explains the crisis, giving 
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special attention to the role of collective bargaining. It considers both the factors 
directly limiting the achievement of wage increases through collective bargaining, 
and those indirectly limiting it.

A cylical phenomenon? 

First, though, we must consider the ‘supply and demand’ explanation. Is low wages 
growth a phenomenon of the business cycle? Unfortunately, this idea that the 
decline in wages growth is cyclical, rather than structural, does not fit with what 
we know about the business cycle. Over 2017 and at least the first half of 2018 
(when this chapter was written) there had been some fairly steady employment 
growth, inconsistent with any idea that Australia was in an economic downturn. 
The unemployment rate declined for some time. In the four years after then 
Employment Minister Eric Abetz gave an apocalyptic speech warning of a ‘wages 
explosion’ in 2014,1 unemployment fell from 5.8% to 5.5% and the employment 
to population ratio rose from 60.1% to 61.3%. Yet growth in the wage price index 
fell from 2.6% to 2.1%, and growth in wages in current enterprise agreements fell 
from 3.5% to 2.8%.2 The labour market, if anything, had tightened, yet wages 
growth continued to decline.

There was once a moderately consistent inverse relationship between 
unemployment and wages growth (sometimes called the ‘Phillips curve’). The 
unemployment rate indicated the amount of labour market ‘slack’. However, the 
unemployment rate no longer adequately indicates that amount of ‘slack’. This is 
because of the growth of ‘underemployment’ — people in part-time employment 
working fewer hours than they wanted to, and sometimes wanting full-time 
jobs. Underemployment enables employers to obtain more work from existing 
workers (or those doing part-time work in other firms) without offering higher 
wages. The long-term growth of underemployment has been documented by the 
ABS. However, the growth of underemployment is a structural, not a cyclical, 
phenomenon, so this provides no support for the idea that low wages are a 
cyclical phenomenon. 

Moreover, GDP estimates do not suggest any current or recent recession. 
Economic growth has generally been around 2-3% per annum in recent years. The 
global financial crisis, which saw an increase in Australian unemployment, was a 
decade before this chapter was written. The last time Australia experienced two 
quarters of negative growth (a common, albeit limited, definition of ‘recession’) 
was in the early 1990s. Moreover, low wages growth is a global phenomenon, yet 
the global economy has been improving for several years (notwithstanding the 
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imposition of ‘austerity’ in much of Europe). US unemployment, for example, is 
at a 10-year low. 

Collective bargaining

It is clear that there is something structural going on — and it is not because of a 
sudden decrease in the skill levels of the workforce, as education and skill levels of 
the workforce have been consistently increasing over several decades. The focus must 
turn to workers’ ability to obtain wage increases through collectively negotiating. 

The declining coverage and impact of collective bargaining

The coverage of collective bargaining has been declining for several years, though 
for some of that time the decline has been somewhat illusory. The small decline in 
collective agreement coverage between 2010 and 2014 appears mostly or entirely 
due to declines in non-union agreement coverage, which was perhaps returning 
to more historically ‘normal’ levels after the unusual levels reached during and 
immediately after the Work Choices era. However, since 2014, there has been 
a decline in union agreement coverage while non-union agreement coverage 
appears to have stabilised.3 Non-union agreement making is an ‘illusory’ form 
of collective bargaining because non-union agreements (which are almost unique 
to Australia) do not represent ‘collective bargaining’ in the normal sense. While 
workers may have the opportunity to ‘vote’ on the content of an agreement, its 
terms are usually drawn up by management and often without meaningful input 
from employee representatives.4 

The coverage drop between 2014 and 2016 (from 41% to 36% of employees 
in ABS data) was sharper than in previous periods and was most likely related to 
the longer-term decline in union density that has occurred, seeing that the vast 
majority of employees on collective agreements are on union-based agreements. 
(As discussed in Chapter 4 of this volume, there was also a change in the ABS 
definition of the treatment of New South Wales public sector workers. But that 
only accounted for one-fifth of the decline in the number of agreement-covered 
employees and an even smaller part of the decline in their share of total employment.)

Developments in particular industries, including retail and public 
administration, also had some influence on declining bargaining coverage. 
Structural change in the labour market only had a small impact on coverage 
estimates, with the main negative factor being the shift away from public sector 
employment, while, overall, changes in the industry composition of employment 
worked in the opposite direction.5 
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The drop in collective bargaining coverage was really a delayed manifestation 
of the decline in union density that had been occurring, to varying degrees, since the 
1990s. Before 2014, the greater decline in union density than collective bargaining 
coverage suggested an increase in ‘free riding’ (people obtaining the benefits of 
a collective agreement without paying the cost of union membership). But it is 
doubtful that such a thing occurred as a result of employee initiatives. Attitudes to 
unions and industrial relations are quite stable over time and there is no evidence 
of a burgeoning of ‘free rider’ attitudes. More likely, it suited employers better to 
negotiate with weaker unions when an enterprise bargaining agreement (EBA) 
came up for renegotiation than to start afresh with a new non-union EBA. This 
could entail both higher transaction costs and new risks (including that a union, 
facing the threat of exclusion from an EBA, would run a more effective organising 
and recruitment campaign than it would if it were still included). Moving from 
union to non-union ‘bargaining’ is costly, and so a large benefit is needed to justify 
it. Employer behaviour in this context will also be influenced by industry norms, 
such as pressure from other employers or employer organisations. It is often easier 
just to stick with union bargaining for ‘insiders’, and outsource the rest. Eventually, 
though, the risks become so low they no longer matter, or the transaction costs 
disappear because the employer can go back to the award (especially if the award 
is more ‘flexible’ or its pay rates have caught up to those being paid). Alternatively, 
a new norm or new opportunities emerge to encourage anti-unionism. In the 
end, the problem of declining collective bargaining coverage is one of declining 
union density.

The effect of declining union power is not just declining agreement coverage, 
however. It is also declining wage increases under collective bargaining. Wage 
increases in current agreements in 2011-12 averaged 3.8%, only slightly below the 
average over the preceding two decades. After that, however, they fell in successive 
years so that by 2016-17, the average was just 3.1% (the lowest recorded) and in 
the first nine months of 2017-18 it was 2.8%.6 Thus collective bargaining, where 
it occurs, is having less of an impact on wages. The gap between wage increases 
in current union and non-union agreements appears relatively stable (around 0.3 
percentage points per annum), suggesting that the ‘threat’ effect of unionism on 
wages is also declining — that is, employers in non-union firms are offering lower 
wage increases to their workers as the likelihood that they will leave to go to union 
firms, or become unionised, declines. 

Declining union density is an imperfect indicator of union power. There are 
other indicators of decline in union bargaining power, however. Most prominent 
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is the major fall in working days lost per thousand employees through industrial 
conflict, far below what would be expected simply through the fall in union 
member numbers (as, in practice, only union members go on strike).7 The overall 
pattern of decline in industrial action masks the fact that the decline has been 
greater in non-enterprise bargaining disputes, where industrial action is necessarily 
unlawful, than where bargaining is involved. This has been especially true since the 
Fair Work Act 2009 (‘the Fair Work Act’) took effect, even though the distinction 
between lawful and unlawful action dates back to the Keating Government’s 
Industrial Relations Reform Act 1993.8 Unions have learnt to stick with what the 
system permits, because that is all they can afford. Employers have increasingly 
pushed back against illegal action. As they have done so, they have found unions 
not as strong as they used to be.

The decline in strike action shows a decline in union willingness to 
demonstrate power both to employers and to their members. Strikes (and more 
recently ballots) have been used as a show of intent and capability. Historically, 
most strikes never directly led to a resolution; they were simply a show of strength. 
Likewise, most ballots today never lead to industrial action, as employers know 
what will happen and concede enough at an early stage to prevent the ballot 
proposals being implemented.9 The decline in unions’ ability and willingness to 
show intent is a symptom of weakness: it is not just anti-union laws that have led 
to this, but also weak union power. 

Declining union density and power have been found to explain stagnating 
wages in the UK,10 and widening inequality across a number of countries, at least 
up until the mid-1990s.11 

According to prominent labour economist and former Deputy President of 
the Australian Industrial Relations Commission, Joe Isaac:

[T]he decline in union power has created a new balance of industrial power in 
the labour market, with employers able to determine no wage increase or an 
increase less than their profits would warrant, with less resistance from workers 
and unions. Furthermore … in many cases employers are able to squeeze pay 
and conditions below award prescriptions. Given the weakness of institutional/ 
organised pressure to raise wages or to resist downward pressure on wages, 
given also the inadequate policing of the observance of legal entitlements, it is 
not surprising that wages growth has been low. It is doubtful that the prevailing 
imperfect labour market would on its own enable wages to grow in line with 
productivity as was generally the case in earlier years — except perhaps under 
conditions of excess demand for labour.12
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Institutional and legal influences on worker bargaining power

It seems odd that union power could have declined so much under the Fair Work 
Act, as it was legislation enacted by a Labor government. Two factors here are 
important. When the Act was introduced it was flawed but misunderstood; and 
interpretations of the key provisions have given a different meaning to the Act and 
promoted employer strategies that previously were avoided.

When the Fair Work Act was introduced, it largely replicated, with only 
minor variation, the extraordinarily detailed provisions on collective bargaining 
and industrial action that had existed under the legislation it replaced, the 
Workplace Relations Act 1996 (‘the Workplace Relations Act’). Thus, the Fair 
Work Act contains extraordinarily detailed provisions on what a union must do 
in order to undertake lawful industrial action. These include 22 pages, containing 
35 sections, outlining the steps to be followed in undertaking secret ballots on 
industrial action. Australia is not alone in having secret ballots for this purpose. 
They were introduced into UK law by the Thatcher Government, and can be found 
in various forms in Brazil, Fiji, Greece, Iceland, New Zealand and most Canadian 
provinces. However, the Australian provisions are noteworthy for their length and 
specificity, and the opportunities they provide for employers to intervene. While 
not quite as extensive as those imposed under the Work Choices amendments to 
the Workplace Relations Act, the current provisions take up far more space than 
in the comparable UK statute. The provisions on collective agreements take up 
another 75 pages (90 sections) of the Fair Work Act, and those on industrial action 
(which can only lawfully be taken in negotiation of a collective agreement) occupy 
another 46 pages, including those on secret ballots but not counting those relating 
to remedies and enforcement. 

To be fair, the inadequacies of the Fair Work Act were less obvious to the 
parties at the time it was introduced. While some unions criticised it as being 
‘Work Choices lite’, employers claimed that it gave too many concessions to unions. 
Overall, it seemed more balanced than it has turned out to be, partly because each 
side got what it most wanted. Unions won on the issues that they had focused on 
in the ‘Your Rights at Work’ campaign preceding the 2017 election. Those were 
individual contracts (Australian Workplace Agreements were abolished) and unfair 
dismissal (employers lost their short-lived ability to dismiss workers for any cause 
in a small or medium enterprise with 100 or fewer employees, or for ‘operational’ 
reasons in a firm of any size). Employers won on many of the procedural and 
penalty issues associated with industrial action and collective bargaining. Whether 
the unions’ focus was misplaced is a moot point, but unions continued to have 
to jump through many procedural hoops to undertake legal industrial action. 
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For example, there remained numerous opportunities for employer intervention 
through the Fair Work Commission; collective bargaining remained confined 
to matters defined as being within the employment relationship (contrary to 
a Labor promise before the 2007 election); and sympathy action remained 
virtually impossible. 

Moreover, one of the largest inconsistencies between Australian and 
international practice remained. Australian law effectively prohibits industrial 
action in support of a multi-employer agreement. The extent to which, in practice, 
bargaining takes place at the enterprise, industry or national level or in some 
hybrid form is something that varies between countries. Within countries, it 
also varies over time. It is rare, however, for the state to legislatively proscribe 
industrial action at a particular level. In Australia, it was part of the momentous 
shift from awards to enterprise bargaining as the main system of pay determination 
in the early 1990s. This was portrayed, amongst other things, as the way to boost 
Australian productivity growth, though there is no evidence that it had this impact 
in any sustained way,13 nor that workers have been able to share in any subsequent 
improvements in productivity levels.14 The current arrangements conflate two 
issues arising from that time: moving wage determination from tribunals to 
the parties; and moving it from multiple levels to a prescribed single level, the 
enterprise (or a unit thereof ). The first was consistent with international norms; 
the second was not. 

Prohibiting multi-employer bargaining limits employee choices and 
reduces employee power. This is especially so in recent times, when many 
large organisations have sought to outsource or otherwise divest themselves of 
accountability for functions previously undertaken within the organisation. When 
employees are required to negotiate with their direct employer, they can deal only 
with the ‘monkey’, not the ‘organ grinder’. Often, the employees concerned are in 
precarious jobs and in no position to bargain, anyway.

Employees’ bargaining power is virtually eliminated (they are prevented from 
lawfully striking) if an agreement can be said to exist that covers those employees. 
This is true even if it has been made by other employees or if its content is irrelevant 
to the matters in dispute. Thus, some employers have extended a low-wage 
arrangement, originally ‘agreed’ to by a handful of workers, to an entire workplace, 
sometimes distinct from the original locale of the agreement.15 Whether they have 
succeeded in the attempt has depended on the circumstances of the case and the 
views of the Fair Work Commission at the time. Other employees have been unable 
to respond to redundancies or reorganisations because an agreement that makes no 
mention of them is still ‘in force’. By contrast, many countries imposing a ‘peace 
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obligation’ after an agreement has been signed do not extend that obligation to 
matters not covered by the agreement.

Several other deficiencies in the legislation have only become obvious with 
tribunal or court interpretations since the Fair Work Act was passed. Two stand 
out as significant. The first is the ease with which an agreement can be terminated, 
and the consequences of termination. Since a case in 2015,16 employers have been 
able, without effective impediments, to terminate an agreement after its ‘expiry’ 
on application to the Fair Work Commission, if a replacement one has not been 
negotiated. After the agreement is terminated, the legally binding terms and 
conditions can revert to the award. This is in contrast to the situation in most other 
countries, where the former agreement continues in operation until a replacement 
is negotiated. The potential for termination greatly changes the balance of power 
in any renegotiation. The starting point for discussion is ‘what exists’ at that point 
in time, and if that is the conditions in the underpinning award, rather than in 
the EBA (which in most industries, other than retail and hospitality, are well 
above the award) then the bargaining powers of the parties are very different. Few 
employers have used this tactic of reverting conditions to the award, and where 
it has happened it has been applied only selectively (for example to redundancy 
provisions). However, the threat of it clearly has a psychological impact on the 
parties and a ‘chilling’ effect on employee expectations and power.

A second deficiency is employers’ ability to successfully seek termination 
of industrial action, where it may cause inconvenience to other parties. Recent 
decisions of the Fair Work Commission have made it very easy for employers to do 
this, citing potentially harmed third parties (such as students who are awaiting exam 
results or who are anxious about their travel arrangements to their university).17 
This largely defeats the purpose of strike action — it would hardly be effective 
if it inconvenienced no-one. Yet employees here do not have an instant right to 
arbitration of their claim — and if it is arbitrated, there is little guarantee they 
would get the same outcome as if they had been allowed to pursue strike action. 

The result of these and other restrictions on collective bargaining and industrial 
action is that Australia’s industrial legislation is in breach of international standards 
agreed multilaterally by multitudinous countries through the International Labour 
Organization.18 That is, employees’ free bargaining power is reduced below 
internationally accepted benchmarks by our legislative arrangements and the legal 
interpretations of them. This is not part of an international pattern. The trend over 
the past four decades has been, if anything, to enhance the right to strike in many 
more countries than it has been to narrow it.19 When Labor introduced enterprise 
bargaining in the early 1990s, the facilitative legislation was seen as enabling a 
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legitimate right to strike, while ensuring that strikes were, in effect, legitimate 
interest disputes, with rights disputes handed by the tribunal. Secondary boycotts 
were to be dealt with through the industrial tribunal, not the courts. The outcome 
in recent years has been far from this ideal. 

The economic context of power

The legislative deficiencies affecting collective bargaining detailed above help 
explain part of the reason for the Australian crisis in wages growth. But the loss of 
worker power goes beyond these factors. If all of the deficiencies were remedied, 
worker power would still be less than it was in earlier decades. This is because of 
structural changes in the location of economic power. These structural changes are 
not unique to Australia, and their ubiquity helps explain why slow growth in wages 
is not a uniquely Australian phenomenon. 

At the heart of these structural changes is the reorganisation of capital, in 
a process often referred to as ‘financialisation’. Financialisation is the process 
through which an increasing share of economic activity is undertaken by banks, 
insurance companies, hedge funds and other financial institutions. In turn, these 
organisations’ decisions and preferences play increasingly important roles in 
shaping the behaviour of other economic actors. Financialisation enhances the 
mobility and mobilising power of capital but restrains that of labour, leading to 
a structural shift in income distribution away from wages towards profits and 
executive remuneration.20 Decisions are increasingly made by reference to their 
effect on monetary returns.

The logic of financialisation discourages accommodation by corporations of 
union and employee interests.21 A simple example of how financialisation affects 
workplace accommodation is the recent case of the Rockpool Dining Group 
which, some time after it had been sold to a private equity group, was found to 
be ‘saving millions of dollars a year from unpaid wages, with senior managers and 
chefs saying its profits are based on the systemic exploitation of workers’.22 

Through financialisation, economic resources have been redirected from 
labour, and from parts of industrial capital, to finance capital. This is not because 
more finance work actually needs to be done — finance employment as a share 
of total employment has declined since the beginning of the 1990s. The share in 
national income of labour income in the finance sector has declined, as has the 
share in national income of labour income more generally. The share in national 
income of finance capital income, by contrast, has increased over the same period.23 

Industrial capital has responded by increasingly shifting to ‘not there’ forms 
of organisation that concentrate power and profits in a small group of corporations 
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within a particular industry. These corporations in turn mimic the effects of 
financialisation, enabling firms at the top of the capital chain in an industry to 
enjoy high profits while other firms face pressures on their margins, and wages and 
labour shares are depressed. ‘Economic rents’ are no longer captured by capital and 
labour in ‘protected’ industries but instead are captured by rentiers in finance capital 
and chief executive officers. Economic rents are moneys earned that exceed that 
which is economically or socially necessary to achieve the production of a particular 
thing. Reductions in relative wages and profits in industries subject to heightened 
cost competition are countered by increased profits in quasi-monopolies and in 
finance capital, even though no more labour resources are needed for the financial 
sector to perform its function. (Likewise, increased institutional power for chief 
executive officers increases rents they receive above anything socially necessary for 
them to undertake their function, but this is a matter for another chapter.)24

Financialisation not only diminishes the collective bargaining power of 
workers and reduces the labour share of national income, but also diminishes 
the incomes and power of many peripheral parts of industrial capital itself — 
particularly those parts employing precarious labour of one form or another. So 
the precarious workers who might, if they are brave enough, seek to negotiate with 
these peripheral corporations find that there is little to negotiate over. Changes to 
collective bargaining laws might improve their prospects but they will not overcome 
the inherent imbalance of power in that restructured economic relationship.

Financialisation has itself promoted, and been promoted by, the policy 
process often known as ‘neoliberalism’. This is a set of policies designed to promote 
‘markets’ and ‘competition’. Financialisation and neoliberalism have also promoted 
a set of labour market arrangements that shift the balance of power, beyond those 
relating to the Fair Work Act itself. The growth of contractor or labour hire firms 
(for example, in mining and manufacturing), franchises (as in retail and hospitality), 
‘spin-off’ firms (for instance, in communications) and public sector contracting-
out have in turn encouraged the growth of precarious work. This encompasses 
casual work, ‘permanent’ workers with lower job security, underemployment, or 
even the hiring of what are purported to be ‘independent contractors’. This has 
promoted the flexibility demanded by these firms but precarity for the workforce. 
With precarity comes greater potential for victimisation, less likelihood of being 
able to secure the collective support of fellow employees in pursuing collective 
action, and therefore less likelihood of people forming a union or engaging in 
collective bargaining. Union density amongst casuals is little more than a quarter 
that amongst ‘permanent’ workers.25 

The emphasis on maximising financial returns and minimising costs, in 
an era of neoliberal policy, has also promoted the growth of temporary migrant 
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employment with visa conditions that give great power to employers of temporary 
migrant labour. This facilitates power imbalances that promote the underpayment 
of workers (that is, pay and conditions below legally binding minima).26 While 
there is no time-series evidence on changes in rates of underpayment, new models 
of corporate organisation have heightened incentives for cost minimisation, and 
concern about underpayment has been heightened in recent years through a series 
of exposés and studies.27 

Reversing the crisis in employee power

The crisis in Australian wages is really a crisis in worker power. Part of the solution 
lies in changing the rules around which bargaining and wage determination operate, 
to remove the bias against employees (a bias often referred to as ‘controlling union 
power’). In particular, Australian industrial laws need to be made more consistent 
with international norms on the right to strike and on collective bargaining. These 
laws and precedents introduce distortions into the bargaining process that give 
capital an advantage it would not normally have — that is, they transfer rents from 
labour to capital. 

Thus bargaining procedures should be simplified and complexities removed. 
The right to strike should be reinstated as the default position, with specific 
exemptions drawn up where such a right clearly should not exist (for example, 
where there is an agreement in place covering the same issue and the same workers). 
If secret ballots are to be retained, the responsibility should fall on the union, not 
the Fair Work Commission or employer intervenors, to ensure that they happen. 
Prohibitions on multi-employer bargaining should be removed. The terms and 
conditions under agreements should continue after they are terminated, until a 
replacement agreement is negotiated. 

Industrial laws also need updating to account for changing economic 
structures. An employer should not be able to avoid accountability simply by 
new forms of organisation. Franchisors and other corporate forms at the top 
of a ‘capital chain’ should not evade liability for underpayment lower down the 
chain simply because they did not know or were not expected to know about 
such underpayments. 

The challenge goes deeper than this, however. Restoring employee power, 
and the potential for significant wages growth, also requires changes in broader 
economic structures. It means reducing the seemingly untrammelled power of 
the financial sector, and the incentives that drive anti-social behaviour. It means 
reducing the growing, quasi-monopoly powers of the substantial corporations 
(though they might not all employ so many workers) at the top of the capital 
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chain in each industry. In short, it requires a set of policies that are beyond what 
can reasonably be discussed in this book — it is a book in itself. The required 
changes constitute no small task. The wages crisis, after all, is not a crisis for those 
who benefit from low wages. 
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