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ABSTRACT
For the past ten years, the world has been in the midst of a financial meltdown, one
of the worsts in history. Vietnam is no exception and since 2010 has been facing a
slew of economic problems. The property market crash, illiquid securities market,
and the non-performing loan crisis illustrated the downturn in the financial industry.
The cross-shareholding among banks and firms are among critical problems of
Vietnam’s banking system. Thanks to sophisticated cross-shareholding networks
developed since 2000s, bank owners could conceal their actual shareholding or
controlling power in banks, avoid prudential regulations, and direct credits to their
private or family companies that caused severe loss in banks’ capital and led to
many bank failures recently. The Vietnamese government has been conducting
projects of banking restructure and legal reform to supervise cross-shareholding
violations in the banking industry, restrict its development, and unwind the existing
sophisticated cross-shareholding networks more effectively. However, the results are
still limited, and the government is planning new projects to continue the
comprehensive reform of the banking and financial system. Policy-makers thus are
in tremendous need of recommendations for the upcoming reform plans of
Vietnam’s banking regulatory framework with focus on the regulation and
supervision of cross-shareholding among banks and corporations.
This thesis aims at contributing to an analysis of cross-shareholding in the
Vietnamese banking industry from both theoretical and practical perspectives. This
analysis draws on agency theory to explain the motives of controlling shareholders
in establishing cross-shareholding networks among banks and corporations, and
discusses the negative practice of cross-shareholding in Vietnam’s banking industry.
Through the practices of cross-shareholding, the controlling shareholders of
commercial banks in Vietnam have sidestepped prudential regulations including
capital requirements, lending limits and other restrictions, and channelled banks’
funds for their private interest. The non-performing loan crisis, collapses of banks,
i

prosecution of bank-owners and government officials demonstrate the consequences
of cross-shareholding practices. The thesis further provides the historical
background and institutional reasons for the development of cross-shareholding in
Vietnam, and the respective development of regulations and policies against crossshareholding. The thesis examines the legal issues of cross-shareholding, the
shortcomings of legal framework regarding cross-shareholding, and the high-profile
cases of banking scandals and collapses relating to cross-shareholding in the
banking industry that have been investigated and prosecuted in Vietnam recently.
Based on the analysis of the relevant regulations and cases, the research specifies the
causes leading to the Vietnamese government’s failure to restrict, supervise, and
unwind cross-shareholding in banks and corporations.
To inform my recommendations for the reform of the Vietnamese legal framework
pertaining to the restriction, supervision, and unravelling of cross-shareholding, I
conduct a comparative study between Vietnam’s jurisdiction with other
jurisdictions, specifically Japan and Australia. Vietnam might learn from Japan’s
experience in handling and unwinding cross-shareholding due to the similar context
of cross-shareholding development and problems. Australia has been acclaimed for
its prudential regulations and financial supervision demonstrated by the stability of
the banking system and its resilience through the Global Financial Crisis.
Accordingly, Vietnamese law-maker should study Australia’s model and consider
applying the positive and innovative features of the regulations against crossshareholding and financial supervision regime in Vietnam.
Through the legal analysis of cross-shareholding issues and comparative studies of
various countries’ laws and policies, the thesis presents proposals for a
comprehensive reform of the regulatory framework against cross-shareholding
including (i) improving the mechanisms for unwinding of sophisticated crossshareholding networks through share-disposal or merger and acquisition, (ii)
enhancing prudential regulations and shareholding regulations by revising outdated
and inadequate regulations and updating the relevant laws towards Basel III, (iii)
ii

reforming the financial supervision mechanism by studying from the successful
model (of Australia), (iv) developing a stronger and more practical sanction regime
for violations of cross-shareholding restriction and prudential regulation. The goals
of the comprehensive reform will be achieved by combining the structural reform of
the supervisory mechanism in Vietnam’s banking industry, the improvement of
sanction regime for violation of banking regulations, and the revision and
supplementation to the current laws related to cross-shareholding and prudential
standards.
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1.1 Background
Since 2012, Vietnam has been struggling to avoid, and minimise the consequences of, a
bank run and a financial crisis due to non-performing loans (‘NPL’s). The Vietnamese
government has sought to do so through a banking restructure.1 The Prime Minister
confirmed in 2012 that the government had been trying to restructure and reform the
banking system to eliminate the risk of a banking system collapse. 2 In Vietnam’s banking
restructure and reform, cross-shareholding3 has been widely regarded as one of the key
issues to be addressed. According to a publication by the Economic Committee of
Vietnam’s National Assembly4 (‘NA’), the cross-shareholding arrangements within
commercial banks and State-owned enterprises (‘SOE’s) or corporations have been
increasing to a ‘warning level’.5 The State Bank of Vietnam (‘SBV’)6, in its research
project on the handling of the NPL crisis, wrote that one of the most important goals of
the bank restructuring is to unwind the sophisticated cross-shareholding of the banking
system.7 In another report on the restructuring of Vietnam’s banking system, the SBV
1

Hong Son Nguyen, Thi Thanh Tu Tran and Thi Hoang Yen Tran, 'Bank Restructuring-International Perspectives and
Vietnam Practices' (2014) 3(2) Accounting and Finance Research 36.
2

Bloomberg News, ‘Vietnam to Buy Bad Debt from Bank to Ease Risk of Collapse’, Bloomberg, 5 March 2012,
<https://www.bloomberg.com/news/articles/2012-03-05/vietnam-to-buy-bad-debt-from-banks-to-ease-risk-ofcollapse>
3

The comprehensive definition of ‘cross-shareholding’ or ‘cross-ownership’ is presented in Section 2.2 of Chapter
2. In its simplest form, it is the situation where two firms (or banks) hold shares of each other concurrently.
4

The National Assembly is the legislature and most powerful authority in Vietnam. Its power and functions will be
discussed in detail in Chapter 3.
5

Economic Committee of the National Assembly, Tu Bat On Kinh Te Vi Mo Den Con Duong Tai Co Cau [From
Macro-Economic Instability to the Road of Restructuring] (Tri Thuc Publishing House, 2012) 145.
6

State Bank of Vietnam is the central bank performing the state’s function in the management of currency,
banking operations and foreign exchange. Its power and duties are vested by Law on State Bank of Vietnam 2010.
Regarding the management of banking operations, Article 4.9 this Law stipulates that the SBV has the power, inter
alia, to issue, amend or withdraw the establishment and operation licenses for credit institutions; and to approve
the merger and acquisition of credit institutions. It has the rights and duties to carry out inspection and supervision
over banks and banking activities. More importantly, its function also is to ensure the safety of banking operations
and systems of credit institutions, in other words, it is the prudential regulator of banks in Vietnam. SBV’s power
and function will be discussed in detail in Chapter 3.
7

State Bank of Vietnam, ‘De An Xu Ly No Xau Cua To Chuc Tin Dung’ [Project for the Handling of Credit Institutions’
Non-Performing Loans] (Working Paper, State Bank of Vietnam, 2012) 25.

2

admitted that cross-ownership among credit institutions8 and corporations had developed
into sophisticated networks that had become difficult to supervise and unravel. 9 Among
the issues within the banking industry that had been identified as the causes of the NPL
credit crisis in Vietnam (in the period 2012–2013), the cross-shareholding structure was
criticised as one of the main causes.10
The complicated networks of cross-shareholding among banks and corporations arose
because, by controlling banks’ management, bank-owners could finance their own crossowned companies in prohibited/restricted cases, or bypass the capital requirements (and
other prudential standards) and conceal the actual ratio of NPL.11 This situation originally
arose as a result of Vietnam’s lax regulation and deregulation policies in banking and
finance during the first decade of the 21st century. These policies had been designed to
boost the development of the financial market and assist industrial corporations,
especially SOEs, access credit more easily and quickly.12
One impetus for cross-shareholding was the regulator’s tougher policy on the
requirement of banks’ capital. Specifically, Vietnam’s commercial banks were required
to meet higher requirements in term of legal capital (the required minimum equity of the
banks)13 under an agenda set out by Nghị Định 141/2006/ND-CP của Chính Phủ ngày
8

‘Credit institution’ is defined in Law on Credit Institutions 2010 (revised in as an enterprise performing one,
several or all banking activities, and there are four types of credit institution which are banks, non-bank credit
institutions, micro-financial institutions, and credit unions (according to Article 4 of Law on Credit Institutions
2010). Depending on the nature and objectives of the business, banks are categorized in three forms: commercial
bank, policy bank, and cooperative bank. Since micro-financial institutions, credit unions, policy bank, and
cooperative bank are mostly small-scale, for the benefit of the public, and to serve individual customers, they are
not involved in the cross-shareholding networks as the commercial banks. Thus, regulations studied in this chapter
mostly relate to ‘commercial banks’ instead of other types of credit institutions.
9

State Bank of Vietnam, ‘Dinh Huong va Giai Phap Co Cau Lai He Thong Ngan Hang Viet Nam Giai Doan 2011-2015'
[Orientation and Resolutions for the Restructuring of Vietnam’s Banking System in the Period 2011-2015] (Working
Paper, State Bank of Vietnam, 2012).
10

I discuss the connection between cross-shareholding and NPL crisis in Vietnam in Section 3.3 of Chapter 3.

11

The legal issues of cross-shareholding are analysed in Section 4.1 of Chapter 4.

12

Section 3 of this article will explain this fact in detail.

13

The concept of ‘legal capital’ is analysed in Section 4.1.2 of Chapter 4.

3

22/11/2006 về ban hành danh mục mức vốn pháp định của các tổ chức tín dụng [Decree
141/2006/ND-CP of the Government dated 22/11/2006 promulgating the legal capital of
credit institutions] (‘Decree 141’). However, due to the impacts of the Global Financial
Crisis (‘GFC’), the securities market in Vietnam under-performed, and the liquidity of the
market was low in that period.14 Accordingly, banks’ issuance of stocks to raise capital
became more difficult while the deadline to meet the legal capital requirement was
looming (at the end of 2010, as required in Decree 141). To meet this deadline, the
commercial banks used several techniques to increase capital with the assistance of the
cross-shareholding structure between banks and their affiliated companies. For example,
the banks used subsidiaries or affiliated companies to cross-invest in each other (banks
and corporations in a cross-shareholding network) to increase the banks’ equity
virtually.15 In short, cross-shareholding was exploited by the banks in Vietnam to satisfy
the tough capital requirement after the issuance of Decree 141.
Cross-shareholding led to public scandals by enabling opportunities for controlling
shareholders in financial institutions and corporations to manipulate the market, take over
commercial banks, then channel banks’ funds to their private or family-controlled
companies via cross-shareholding arrangements. This was at the expense of minority
shareholders, depositors, and the State budget.16 In 2012, one of Vietnam’s most
influential banking tycoons and sports investors, Nguyen Duc Kien — a shareholder in a
number of Vietnam's largest financial institutions, corporations, and football clubs and
the founder of the Asia Commercial Bank (‘ACB’) — was prosecuted for various
banking crimes for establishing a cross-shareholding network between ACB and his (or
his family’s) controlled entities.17 The court found Nguyen Duc Kien and his accomplices
14

Xuan Vinh Vo and Jonathan Batten, 'An Empirical Investigation of Liquidity and Stock Returns Relationship in
Vietnam Stock Markets during Financial Crisis' (MPRA Working Paper No. 29862, University of Economics Ho Chi
Minh City, 2011) 2.
15

This practice is analysed in detail in Section 4.1 of Chapter 4.

16

The shortcomings of the regulatory framework, supervision mechanism, and light sanctions are analysed in
Section 4.3 of Chapter 4 as the reasons leading to the negative practice of cross-shareholding.
17

The details of the case will be discussed in Section 4.2.1 of Chapter 4.

4

guilty of causing losses of nearly US$67 million through illegal cross-bank deposits and
investments among his network of cross-owned banks and firms. Nguyen Duc Kien was
then sentenced to thirty years’ imprisonment and fined approximately US$3.5 million.18
This case is the first high-profile case of banking crime that relates to complicated crossshareholding among commercial banks and corporations in Vietnam. The case’s severe
consequence for the banking system was the ‘wake-up call’ for the government to pay
attention to the growth and negative practice of cross-shareholding in the economy.
Following this case, many other high-profile cases in the banking industry relating to the
cross-shareholding arrangements have been brought to light recently. For instance, one of
the most high-profile banking cases was the prosecution and trial of Oceanbank’s
executives.19 The Oceanbank’s collapse revealed the complicated cross-shareholding
among Oceanbank and its affiliated companies under the Chairman, Ha Van Tham.
Specifically, through cross-transactions of his controlled companies and Oceanbank, Ha
Van Tham extracted from Oceanbank billions of Vietnam Dong (‘VND’) 20, leading to his
bank’s insolvency. Due to the serious impacts on the system and the market, the general
director was subjected to the capital punishment and the chairman of Oceanbank’s
management board received a sentence of life imprisonment.21 Other executives and bank
officers in this case were also punished with heavy imprisonment terms.22
Other major cases that shook the financial market were the prosecution and trial of
Vietnam’s two big figures in the real estate and garment industries, Hua Thi Phan and
18

Mai Nguyen, Rouge Vietnam Banker Jailed For 30 Years Over $1 Billion Fraud (9 June 2014) Reuters

<https://www.reuters.com/article/vietnam-banker/rogue-vietnam-banker-jailed-for-30-years-over-1-billion-fraudidUSL4N0OQ14N20140609>
19

This case will be discussed in detail in Section 4.2.2 of Chapter 4.

20

Vietnam Dong is Vietnam’s official currency.

21

VNA, Death Sentence to former Ocean Bank Director General Nguyen Xuan Son (29 September 2017)
Vietnamnet
<http://english.vietnamnet.vn/fms/society/187430/death-sentence-to-former-ocean-bank-director-generalnguyen-xuan-son.html>
22

Ibid.

5

Pham Cong Danh, for their wrongdoing and violations of cross-shareholding restrictions
and lending activities in Trustbank. These resulted in the bank’s insolvency and capital
deficit.23 Related to the Trustbank case, a former deputy governor of SBV was arrested
and investigated for his responsibility in Trustbank’s failure.24 Notably, this is the first
time in Vietnam’s banking history that such a high-profile official had been arrested and
prosecuted for irresponsibility leading to a commercial bank failure. The common feature
of these cases is that the bank owners created cross-shareholding arrangements so that
they could engage in restricted lending practices or transactions between the bank and its
affiliates, and then divert the bank funds into their controlled entities.25 This practice
finally resulted in a banking collapse and the problem of NPLs in the banking system.
The series of recent high-profile cases demonstrate both the failure of Vietnam’s
regulatory framework and the shortcomings of the legal system and supervision
mechanism. Crises are the tests for the soundness of the financial market and the
effectiveness of relevant laws and policies. Therefore, it is urgent that the regulator seek
to reform and improve systemic risk management, regulation and governance.26
Furthermore, the recent financial scandals in Vietnam’s banking industry (and the
prosecution of banking executives) demonstrate how controlling shareholders used crossshareholding to control banks’ management and extract bank funds for their private
interests.27 Without transparent regulation and sufficient supervision, the banking system
could fail, leading to severe economic consequences. Vietnam’s government has been
moving on the path to recovery and has promised regulatory reform, including the
restructure of the banking system and solutions to the problems arising from the
23

This case will be discussed in detail in Section 4.2.3 of Chapter 4.

24

Ibid.

25

This practice will be analysed in Chapter 4.

26

Hal S Scott, International Finance: Transactions, Policy, and Regulation (Foundation Press, 2011) 34.

27

Xuan Thanh Nguyen, ‘Ngan Hang Thuong Mai Vietnam: Tu Nhung Thay Doi Ve Luat Va Chinh Sach Giai Doan
2006-2010 Den Cac Su Kien Tai Co Cau Giai Doan 2011-2015’ [Commercial Banks in Vietnam: from Policy and Legal
Changes in the Period of 2006-2010 to Restructuring Events in the Period of 2011-2015] (Research Paper, Fulbright
University Vietnam, 2016).
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sophisticated cross-ownership webs within the banking industry.28 This study aims to
provide a legal analysis of the issues regarding cross-shareholding focusing on the
development of cross-shareholding in Vietnam’s banking industry and its relevant
regulations. It also analyses the shortcomings of the legal framework that Vietnam’s
lawmakers should address through comprehensive regulatory reform, and proposes
recommendations for regulatory reform.
1.2 Research Objectives
This thesis has two aims. The first is practical: to present practical law reform proposals
to reform Vietnam’s banking regulatory ramework focusing on cross-shareholding issue.
The second is to contribute to the scholarly literature on cross-shareholding.
Practical outcomes
This thesis aims to propose practical legal reform options for Vietnam’s banking
industry. Through the analysis of the weaknesses and shortcomings of the current laws,
supervision mechanisms, cross-shareholding unwinding mechanisms, and a comparative
study with other jurisdictions, it proposes specific amendments and new provisions to the
current regulatory framework to improve the restriction, supervision and unwinding of
cross-shareholding in practice.
To achieve these practical outcomes, the thesis explores the development of crossshareholding, legal issues regarding cross-shareholding, and the loopholes in the legal
framework that bank owners may exploit to sidestep cross-shareholding restrictions,
prudential standards and lending restrictions. To generate solutions, it also addresses the
reasons why Vietnam’s government has failed to effectively regulate and supervise crossshareholding, and to unwind the existing cross-shareholding structures.

28

Quyết Định 254/QD-TTg của Thủ Tướng Chính Phủ ngày 1/3/2012 phê duyệt Đề Án Tái Cơ Cấu Hệ Thống Tổ Chức
Tín Dụng trong Giai Đoạn 2011-2015 [Decision 254/QD-TTg of the Prime Minister dated 1/3/2012 Approving the
Project on Restructuring of the Credit Institution System in the Period 2011–2015] (‘Decision 254’).

7

To develop reform proposals on cross-shareholding regulation, this thesis undertakes a
comparative analysis of other countries’ regulation on cross-shareholding . Specifically,
this study compares Vietnam’s cross-shareholding regulations and policies with thoses in
Japan and Australia. This comparison informs recommendations as to appropriate
amendments and new provisions to the current regulations and policies in place in
Vietnam.
Contribution to literature regarding cross-shareholding in Vietnam
The thesis contributes to the literature on cross-shareholding in the banking industry,
controlling-shareholder behaviour, and agency theory in corporate governance. The facts,
analysis, and findings contained in this thesis support and develop propositions in the
previous literature on cross-shareholding. I explore and analyse the literature on agency
theory, agent–principal relationships, concentrated shareholding structures and agency
problems. Additionally, I draw upon the findings from the previous literature that explain
the practice of cross-shareholding in Vietnam and the motives of Vietnam’s bank-owners
in putting in place sophisticated cross-shareholding arrangements. The analysis of
Vietnam’s practice of cross-shareholding, and of how the controlling shareholders
manipulate banks and firms through cross-shareholding, in turn supports a theoretical
discussion regarding cross-shareholding.
At an international level, the academic literature on cross-shareholding is well developed
following the formation of sophisticated cross-shareholding structures in Italy, Germany,
Japan, China and Korea.29 However, in Vietnam, cross-shareholding is a new concept and
has only caught the attention of academics, practitioners and law-makers in Vietnam over
the past five years.30 Therefore, the literature on Vietnam’s cross-shareholding from
domestic and international scholars is still limited and in need of further research from
29
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30

In the literature review section of this Chapter, we see that the research on cross-shareholding in Vietnam’s
banking industry has only emerged since 2012.
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different perspectives, such as economics, law and public policy. The current thesis aims
to contribute to the limited academic literature on cross-shareholding in Vietnam, and
will inform both international and Vietnamese scholars in the future.
1.3 Research Questions
The main goal of this thesis is to propose recommendations for the reform of the banking
regulatory framework in response to the cross-shareholding problem in Vietnam’s
banking system. Therefore, the central research question in the thesis is: how can
Vietnam’s banking regulatory framework be reformed to improve the mechanisms for
restricting, supervising and unwinding cross-shareholding in Vietnam’s banking
industry?
This main question of the research project forms a set of sub-questions and issues that
need to be explored and resolved in the thesis. The first key question is the most basic
question of this research: what is cross-shareholding, and what are its impacts on the
market?
What is cross-shareholding?
Answering this question involves defining the concept of ‘cross-shareholding’ and
identifying the scope of this research. The ‘cross-shareholding’ phenomenon has been
mentioned, studied, and criticised in jurisdictions such as Japan, Germany and China and
within various research disciplines, including economics, law and corporate governance.
Because this thesis involves legal research, it comprises legal analysis of regulations and
policies to understand cross-shareholding and its systemic problems. Important subquestions that will then be studied in the thesis include:

9

What is the motive behind controlling shareholders entering into cross-shareholding
arrangements?
This thesis applies agency theory to explain the motives of controlling shareholders in
setting up cross-shareholding networks among banks and firms. A group of questions and
issues surrounding agency theory in corporate governance that should be addressed in
Chapter 2 on the theoretical study of cross-shareholding include: What are the principal–
agent relationships in a banking operation? What is the moral hazard and corruption in
banks’ lending practice? The most important question in this theoretical framework is
how agency theory addresses the agency issues, conflict of interest, moral hazard in the
corporate governance of a bank, banks’ lending practice, and cross-shareholding.
Exploring these questions helps us understand the motivation of the controlling
shareholder in creating a ‘controlling minority structure’, specifically pyramidal
shareholding and cross-shareholding.31 Therefore, the agency theory will be used to
analyse the nature of cross-shareholding, advantages and disadvantages of crossshareholding, the moral hazard and agency problems associated with this shareholding
structure.
The next key research question is:
What are the problems with cross-shareholding within the banking industry in Vietnam
To answer this question, I discuss and analyse the economic, political, and legal contexts
of Vietnam’s banking industry before the NPL crisis and the cross-shareholding problem;
the connection between cross-shareholding and the NPL crisis in Vietnam; and the status
of complicated cross-shareholding arrangements in Vietnam’s banking industry. To
understand the problems of cross-shareholding, I investigate the negative practice of
cross-shareholding in Vietnam’s banking industry; and examine how the controlling
31

The ‘controlling minority structure’ is a share-holding structure that allows the ultimate controlling shareholder
to control a bank or firm while only holding a small number of shares. This structure including the pyramidal
shareholding and the cross-shareholding will be defined and analysed in detail in Chapter 2.
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shareholders used cross-shareholding arrangements to circumvent banking regulations,
including lending restrictions and prudential standards.
The last research question is:
How should the problems of cross-shareholding in Vietnam’s banking system be
addressed and handled?
The cross-shareholding problems demonstrate Vietnam’s failure in restricting,
supervising, and unwinding cross-shareholding. Understanding the causes of these
failures helps to form the appropriate roadmap for the legal reform of Vietnam’s banking
system for tackling cross-shareholding problems. Studying the policies and regulations
against cross-shareholding in other jurisdictions and comparing these with Vietnam’s
policies and regulations informs proposals for the reform of Vietnam’s banking
regulatory framework. The first question for this approach, a comparative study, and one
which should be addressed and solved in the thesis, is: Why are Japan and Australia
selected as the jurisdictions for the comparative study with Vietnam in terms of policies
and regulations against cross-shareholding?
Another key question that will be tackled is: What policies, regulations, and financial
supervision model in these two jurisdictions should be considered for adoption and
application in Vietnam in order to restrict cross-shareholding arrangements, unwind the
existing cross-shareholding networks in the banking system and more effectively
supervise the violation regarding cross-shareholding restrictions?
The recommendations for legal reform included in this thesis focus on the crossshareholding issue in Vietnam’s banking industry and draw upon the analysis and
solutions to the research questions and issues mentioned above.
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1.4 Research Methodologies
The thesis uses doctrinal research as well as corporate governance theory and
comparative law to address the research questions outlined above.
Doctrinal research
Doctrinal research is one of the more popular and conventional approaches for
undertaking a PhD thesis in law.32 In the Pearce Report (the discipline assessment on law
school in Australia released by Commonwealth Tertiary Education Commission), three
main methods of legal research are ‘doctrinal research, ‘reform-oriented research’ and
‘theoretical research’.33 Doctrinal research has been defined as research ‘which provides
a systematic exposition of the rules governing a particular legal category, analyses the
relationship between rules, explains areas of difficulty and, perhaps, predicts future
developments’.34 In the New Oxford Companion to Law, doctrinal research is defined in a
simpler way, as the ‘type of research [that] focuses on the legal rules themselves, to work
out what the law says on a particular issue and why it says it’. 35 In a broader context,
doctrinal research might include the reform-oriented approach because the purpose of the
legal doctrinal method is mostly to provide comments on normative rules so as to make
proposals for improvement.36

32

Terry Hutchinson and Nigel Duncan, 'Defining and Describing What We Do: Doctrinal Legal Research' (2012)
17(1) Deakin Law Review 83, 101.
33

D. C. Pearce et al, Australian Law Schools: a Discipline Assessment for the Commonwealth Tertiary Education
Commission (Australian Government Publishing Service, 1987) (‘Pearce Report’) 7.
34

Ibid.
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Graham Virgo, 'Doctrinal Legal Research' in Peter Cane and Joanne Conaghan (eds), The New Oxford Companion
to Law (Oxford University Press, 1st ed, 2008).
36

Ania Naudé Fourie, 'Expounding the Place of Legal Doctrinal Methods in Legal-Interdisciplinary Research:
Experiences with Studying the Practice of Independent Accountability Mechanisms at Multilateral Development
Banks' (2015) 8(3) Erasmus Law Review 95, 96.
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Because ‘the nature of legal research depends on the objectives of the researcher’ 37, other
research methodologies, such as theoretical research, contextual research or comparative
studies, might be deployed and combined throughout the thesis to meet the research
objectives. Under a doctrinal research approach, I analyse, comment on, review and
assess the effectiveness and adequacy of the rules and policies regarding crossshareholding, prudential standards and financial supervision in Vietnam and other
countries.
I also carry out the contextual research by investigating the origin of cross-shareholding
development in Vietnam, and thus find out the political and economic context leading to
the deregulation of cross-shareholding in the beginning. The analysis and assessment of
relevant regulations and policies against cross-shareholding reveal the weaknesses and
shortcomings of the current legal framework facilitating the growth of cross-shareholding
networks among banks and firms. The doctrinal research methodology continues to play
a key role in the analysis of negative cross-shareholding practices in Vietnam where I
examine the legal shortcomings of Vietnam’s financial regulations and explain how
controlling shareholders in banks use cross-shareholding structures and take advantage of
the shortcomings in the financial regulatory framework to circumvent banking
regulations. Examples of these regulations include restrictions on banks’ scope of
operation in financial business, banks’ capital, lending restrictions, and banks’ debt
classification. The contextual research is also combined with the doctrinal research in
case studies of Vietnam’s banking scandals. Specifically, I refer to high-profile banking
cases related to cross-shareholding in Vietnam to illustrate bank owners’ manipulation of
bank management and lending activities through cross-shareholding structures, and refer
to the failure of Vietnam’s government in regulating and restricting cross-shareholding,
leading to many bank collapses in recent years.

37

Virgo (n 35).
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Theoretical research
Theoretical legal research brings ‘a more complete understanding of the conceptual bases
of legal principles and of the combined effects of a range of rules and procedures that
touch on a particular area of activity’.38 In searching for a theoretical framework by
which to analyse cross-shareholding, I draw on agency theory in corporate governance,
principal–agent relationship in banking operations, and moral hazard in banks’ lending
activities to inform my analysis of cross-shareholding concepts and practice.
Corporate governance can be defined in numerous ways. Generally, it refers to the laws,
internal regulations and business practices governing the relationship between the
managers (corporate insiders), and the investor/shareholders (outsiders) of corporations.39
The corporate governance theories thus can explain the nature of relationship and
conflicts between the insiders and outsiders of a corporation. Agency theory, a
fundamental corporate governance theory, analyses the agency relationship between the
principal and the agent in which the principal delegates the rights to the agent to conduct
certain services on the principal’s behalf (including the transfer of the decision-making
process to the agent).40 In the context of corporate management, shareholders are the
principals who engage the directors, as agents, to manage the business of the corporation
in exchange for remuneration for the management.
The cross-shareholding negative practice and consequences came from the manipulation
of bank management where controlling shareholder can control management decision to
divert banks’ funds and assets to their private firms, and eventually place the burden of
debts and profit loss onto the minority shareholders. These negative practices can be
explained by the agency theory of corporate governance which points out the agency
issues, conflict of interest, and moral hazard problems in the agency relationship and
38

Ibid.

39

OECD, ‘Corporate Governance and National Development’ (Technical Papers No. 180, Organisation for Economic
Co-operation and Development, Paris) 13.
40
Michael C. Jensen and William H. Meckling, 'Theory of the Firm: Managerial Behavior, Agency Costs and
Ownership Structure' (1976) 3(4) Journal of Financial Economics 305.
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delegation (of power) process between shareholders and managers, minority shareholders
and majority shareholders.
The theoretical analysis in the thesis (mostly deployed in Chapter 2) on agency theory
and shareholding structure helps the reader understand the agency issues related to crossshareholding and the incentives for controlling/majority shareholders in establishing
cross-shareholding structures. When understanding the controlling shareholders’
incentives and the reason behind the establishment of cross-shareholding, the law-maker
can design an appropriate mechanism (through specific laws and policies) to restrict the
cross-shareholding, improve corporate governance of banks, and prevent the bad
practices of cross-shareholding from recurrence. Drawing on the previous literature
explaining agency issues in corporate governance, shareholding structures, and negative
practices of cross-shareholding in banking industry also supports this thesis’ findings on
cross-shareholding practice in Vietnam’s banking industry.
Comparative law
Comparative law is another research method employed in this thesis. Comparative legal
studies demonstrate that the objectives of a country’s law can be achieved by foreign
rules and institutions in different political and social contexts.41 For example, the
transplant of Western legal models into former socialist countries has occurred through
the practice of legislatures in drafting model laws, such as corporation law.42 It is not
simple to adopt a rule or legal mechanism from a country to another country due to the
difference of culture, history, political and economic context, especially in the case of
Vietnam, a socialist country changing from centrally-planned economy to market
economy.43
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John Bell, 'Legal Research and the Distinctiveness of Comparative Law’ in Mark Van Hoecke (ed), Methodologies
of Legal Research: Which Kind of Method for What Kind of Discipline? (Hart Publishing, 2011) 158.
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P. G. Monateri, Methods of Comparative Law (Edward Elgar Publishing, 2012) 7.
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Because of the failure with the centrally-planned economy, Vietnamese policy-maker
decided to open the market and change to market economy in early 1990s. The
commercial banking system and its legal framework therefore have only been developed
for nearly 30 years, a very young system compared to other developed countries.
Changing the economy means changing the respective legal framework. However,
Vietnam has no prior experience in dealing with the commercial transactions, financial
products, and economic relationships in a market economy. Thus, the appropriate method
for reforming the legal system is using comparative law to adopt the developed countries’
legal mechanism regulating the activities and players in such a market economy.
Learning from the failures or successes of legislation in other jurisdictions does not mean
that Vietnam must exactly copy the rules or models from other countries; instead, the
law-makers should study the positive aspects and underlying purpose of these rules and
adopt appropriate aspects of those rules within Vietnam’s context. This thesis includes a
comparative analysis of Vietnam’s regulatory regime on cross-shareholding as compared
with that of Australia and Japan. Because of Japan’s experience with cross-shareholding
problems and unwinding of cross-shareholding, I examine Japanese regulations and
policies regarding cross-shareholding. Australia’s financial regulatory framework,
especially the financial supervision model, has received acclaim and is credited with the
country’s resilience throughout the Global Financial Crisis,44 and accordingly Vietnam
may study the positive aspects and success of Australia in maintaining market stability
and prudential regulations, including those affecting cross-shareholding restriction.
Through this comparative research, I propose which rules and models are likely to be
effective and appropriate for adoption in Vietnam. The comparative study is not only
limited to Japan and Australia. Occasionally in the various chapters of the thesis, I
include comparison and reference to other jurisdiction where relevant, to conduct a
comparative study of Vietnam’s regulations with those of other countries. For example,
44

Kim Hawtrey, 'The Global Credit Crisis: Why Have Australian Banks Been So Remarkably Resilient?' (2009) 16(3)
Agenda: A Journal of Policy Analysis and Reform 95.
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from time to time I refer to United States’ law because US has a developed financial
system and respective legal framework, they also have experience in dealing with
financial crises. Thus, it is helpful to review their relevant financial regulations for
Vietnam in finding answers to its problems.
1.5 Review of Literature
The review of literature relevant to the research topic forms an essential part of any
academic research. A comprehensive and effective review of the relevant literature
provides grounding for further developing a theory, and filling the knowledge gap in such
literature. In other words, a good literature review ‘facilitates theory development, closes
areas where a plethora of research exists, and uncovers areas where research is needed’.45
In this chapter, I undertake the literature review on cross-shareholding in Vietnam and
other jurisdictions to show how the current thesis may contribute and fill gaps in the
previous studies on cross-shareholding and how the theory or findings in the literature
may support the analysis and propositions in this thesis.
In a complete literature review, the content of the review covers a wide range of relevant
literature and should not be ‘confined to one research methodology, one set of journals,
or one geographic region’.46 Therefore, I review a number of international publications or
research papers on the cross-ownership problem in other jurisdictions, such as Japan,
Italy and Germany, and how their governments have dealt with this issue. Based on the
literature review, I analyse the facts, issues, and findings of the previous literature
regarding cross-shareholding, and the relationship between cross-shareholding and
financial crisis. In addition to their reference value in terms of the research, I identify the
gaps in this previous research, and provide an explanation for ways in which this current
project can fill the gaps.
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1.5.1 Cross-shareholding in Foreign Jurisdictions
Cross-shareholding is a shareholding structure that exists, develops, and becomes a major
structural issue in many economies. Di Donato and Tiscini (2009) in their research on
cross-ownership in Italy47 argue that cross-shareholding and ‘interlocking directorates’
are two features of Italy’s economy that include the participation of both banks and
corporations. Their research finds that cross- shareholding between banks and other
corporations reduces the leverage ratio of these corporations but raises the cost of debt.48
More specifically, it explains that the cross-shareholding may decrease the agency cost
and information asymmetries due to the shareholding connection between banks and
corporations, enabling more favourable credit conditions.49 However, this connection
(among banks and firms) may lead to a bias in banks’ or firms’ decision making
processes. The findings in this research are comparable to the findings on the impact of
cross-shareholding in other countries such as Japan and Germany which will be discussed
in Chapter 2 of this thesis.
Germany is another European country where cross-shareholding between banks and other
corporations occurs as a typical feature of the economy. Onetti and Pisoni, in their
publication on ownership and control in Germany, found cross-shareholdings among
banks, industrial corporations and financial institutions, as well as close relationships and
interlocking directorates between management members of banks and other corporations
as the characteristics of the shareholding structure in the German economy. 50 This study
also demonstrates that the relationship between banks and other corporations in Germany
is not only about shareholding connection and patrimonial linkages but personal
47
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relationships. This finding is supported in other notable research on the reform of law and
corporate ownership patterns in Germany by Ringe.51 According to these studies, the
cross-shareholding system of banks and corporations exists to assure the stable and longterm ownership and corporate governance among banks and firms. However, it allows the
substantial control by banks over industrial corporations and accordingly has led to the
creation of ‘unclear’ personal relationships among the executives of these banks and
corporations.
Additionally, ownership concentration (via cross-shareholding) may enable the
controlling shareholder to ‘reap private benefits at the costs of minority shareholders’, as
noted by Fohlin.52 In other words, the benefits of control through the cross-shareholding
structure is that the controlling shareholders can transfer assets or funds of banks and
corporations in the shareholding network to other companies owned by such shareholders
or their families.53 Another consequence of cross-shareholding is its restraint on market
competition due to concentrated corporate control.54 Because of these negative impacts of
cross-shareholding and the call for an integrated and competitive market, the crossshareholding among banks and corporations in Germany has been gradually decreased.
Facing strong pressure from the globalisation of the banking and finance industry, banks
in Germany divested their stakes in corporations (in their cross-shareholding networks)
during the 1990s and moved towards a more competitive and diverse financial market
with equity dispersion.55 These studies on the features of cross-shareholding structures in
Germany are referred to in Chapter 2 of this thesis, specifically the discussion of
advantages and disadvantages of cross-shareholding.
51

Wolf-Georg Ringe, 'Changing Law and Ownership Patterns in Germany: Corporate Governance and the Erosion
of Deutschland AG' (2015) 63(2) American Journal of Comparative Law 493.
52

Caroline Fohlin, 'The History of Corporate Ownership and Control in Germany', A History of Corporate
Governance around the World: Family Business Groups to Professional Managers (University of Chicago Press,
2005) 223, 268.
53

Ibid.

54

Onetti and Pisoni (n 50) 73.

55

Ringe (n 51).

19

In Asia, Japan also experienced structural problems with cross-shareholding networks
between banks and corporations. Scher, in his paper regarding bank–firm crossshareholding in Japan, investigated the functioning of cross-shareholding as it involved
Japan’s commercial banks in the 1990s.56 He found the banks failed to assess their
affiliated corporations’ liquidity, and the cross-ownership structure negatively affected
the banks’ appraisal of creditor’s solvency and security assets. Accordingly, ‘banks made
unprecedented numbers of poor loans’, which consequently became ‘non-performing
loans that had to be covered out of capital’.57 This practice contributed to Japan’s major
financial crisis in the late 1990s, so the Japanese government subsequently unwound the
cross-shareholding of banks, financial institutions and corporations through mergers and
acquisitions, even through closure of several banks and mandatory disposal of crossowned shares.58 This series of events happened in Japan about 20 years ago, but it seems
the current crisis in Vietnam has followed the same path. The arguments and findings in
this study again demonstrate that the cross-shareholding arrangements in the banking
system, if not adequately monitored, can lead to high exposure to systemic risk. Scher’s
paper is referred to in Chapter 2 on a theoretical analysis of cross-shareholding, and in
Chapter 5 on a comparative study of regulations regarding cross-shareholding.
1.5.2 Cross-shareholding in Vietnam
Before 2012, no official study or research had been conducted on cross-ownership in
Vietnam’s banking industry. After the 2012–2013 NPL crisis, due to the demand for
research on the causes of the NPL in the banking system and the failure of many
commercial banks, the literature on the issue of cross-ownership has gradually developed.
The seminar on The Cross-ownership in Vietnam’s Commercial Bank System held in
Hanoi in 2013 introduced a series of publications and research papers addressing the
56
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cross-ownership issue in Vietnam’s economy. For example, the research by To Ngoc
Hung on State management of the cross-ownership in the banking system provides a
general theoretical analysis of cross-ownership.59 The study analyses the concept and
models of cross-ownership, and the benefit of cross-ownership as well as the negative
impacts they can bring to a financial system. The paper also discusses the laws governing
cross-shareholding and policies for restricting cross-shareholding in Vietnam. Although
he mentioned the negative impacts and practices of cross-shareholding within the
banking system, he did not recommend any specific change in policy or regulations for
dealing with cross-shareholding.
At the same seminar, Nguyen Thanh Nghi presented on cross-ownership among banks,
analysing the impacts of cross-ownership on the banking system and arguing that crossownership has had multi-faceted impacts on the economy: it can accelerate capitalisation
but at the same time pose serious risks to the lending activities of credit institutions. 60 For
instance, the bank controllers may take advantage of the controlling power to direct bank
credit to their controlled entities being cross-owned with the bank even though such
lending cases are restricted or prohibited. In addition to recommendations on economic
policy to restrict cross-shareholding, the study points out the urgent need for amendments
to the current legal framework in response to the cross-shareholding problems. However,
the author does not specify which specific rules and regulations need to be amended or
supplemented.
The Economic Committee (of the National Assembly of Vietnam), in cooperation with
the Fulbright Economics Teaching Program, released a working paper studying the cross-
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shareholding of Vietnam’s financial institutions and corporations in 2013.61 This working
paper is the first major research project by a government agency to address the
complicated cross-shareholding structure in Vietnam’s banking industry. In particular, it
narrates the status of cross-shareholding among State-owned commercial banks
(‘SOCBs’), among SOEs and commercial banks, and among private banks and
corporations. It further points out the ownership structure characteristics of the
Vietnamese banking sector. The important finding of this research is that the dominant
state ownership in the banking system, the expansion of SOEs’ investment into the
banking sector, and cross-shareholding arrangements among these entities have assisted
the ‘benefit groups’ (or ‘interest groups’)62 to manipulate the market and lending
activities and to evade prudential standards applicable to banks, all of which has resulted
in a high NPL ratio in the system.
Further, a research paper by the Banking University of Ho Chi Minh City released in
2014 studies the cross-shareholding structure between credit institutions and their
affiliated companies and subsidiaries in other industries, and it provides updates on the
related change of market structure and recent financial scandals in Vietnam.63 One of the
remarkable aspects of this research is that it focuses on the investment activities of the
credit institutions in their affiliated companies and the transactions between these parties,
and then shows that most of these investments became NPLs in banks’ books. This study
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also discusses the ‘benefit groups’ (of bank-owners) in Vietnam’s economy, deeming
them to be the creators of the cross-ownership networks within the banking industry. The
paper further analyses how the ‘benefit groups’ used the cross-ownership structure to take
over small banks and provide favourable or even non-secured loans to the controlling
shareholders’ private companies.
The common feature of the above studies is that they were conducted within economic
and public policy disciplines; therefore, the recommendations are mostly general and
public policy oriented. This thesis incorporates the empirical results and statistics of the
previous literature to support its own arguments and findings regarding crossshareholding. Taking a doctrinal approach, this study delves into the loopholes currently
existing in the banking regulatory framework and the legal issues associated with crossshareholding. The thesis also presents proposals for amending specific regulations and for
reforming the supervisory regime as well as mechanism for the unwinding crossshareholding in response to the problems of cross-shareholding in Vietnam’s banking
system. In addition, Vietnam has carried out bank restructuring for more than six years
since the NPL crisis of 2012–2013, and so it is time to review and assess the financial
regulations and relevant policies promulgated in response to cross-shareholding, and
assess how effectively they have brought Vietnam out of turmoil and how they should be
further revised and strengthened to meet the goals of Vietnam’s new banking
restructuring project.
The link between cross-shareholding and the NPL crisis in Vietnam’s banking
industry
In Vietnam, the NPL crisis has been the centre of discussion among academics,
practitioners and policy-makers for the past few years. Studies analysing the causes and
effects of the NPL turmoil, and publications regarding banking restructure, are thus in
demand. Some notable papers are ‘Restructuring of Vietnam’s Commercial Banking
System in the Context of Economic Reform’ by Dang Ngoc Duc and Nguyen Duc
23

Hien64, ‘Project for the Handling of Credit Institutions’ Non-Performing Loans’65 and
‘Orientation and Resolutions for the Restructuring of Vietnam’s Banking System in the
Period 2011-2015’66, both presented by SBV in 2012. These papers argue that the
economy and the financial markets in Vietnam have gone through a severe NPL crisis
because of a number of systemic and institutional problems within the banking industry,
including sophisticated cross-shareholding among banks and corporations. According to
these studies, cross-ownership is one of the key reasons for the turmoil in Vietnam’s
banking industry. The research suggests that the government should investigate the
violation of cross-shareholding within the banking system and unravel the complicated
networks of cross-shareholding between commercial banks and corporations. The
outcomes of these papers reinforce the argument of this thesis about the connections
between cross-ownership and the NPL crisis.
1.6 Findings and Synopsis of Thesis
Findings
This thesis finds the agency theory and moral hazard are the approriate theoretical basis
for explaining the motives of controlling shareholders in establishing cross-shareholding
structure. In the theoretical analysis of shareholding structure, the pyramidal shareholding
and cross-shareholding are two forms of ‘controlling minority structure’ that allow the
controlling shareholder to control the company without holding a major ratio of share.
Accordingly, the controlling shareholder may sidestep relevant restrictions (on
transaction among affiliations), and direct lending or investment transactions between
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cross-owned companies and banks, then channel bank-funds to the controlling
shareholder’s companies.
Through the historical analysis (in chapter 3), the thesis explores the context leading to
the cross-shareholding development in Vietnam, and the link between cross-shareholding
and NPL crisis. It also shows the sophistication of the cross-shareholding networks in
Vietnam’s banking industry at its peak. The analysis on laws and regulations regarding
cross-shareholding that have been promulgated in Vietnam demonstrate the government’s
efforts, struggles, and difficulties in handling consequences of cross-shareholding,
monitoring cross-shareholding practice, and unwinding cross-shareholding.
The thesis delves into the negative practices of cross-shareholding in banking industry.
Specifically, it finds how the controlling shareholders, bank owners, and tycoons in
Vietnam’s financial market took advantage of cross-shareholding arrangements among
banks and companies to bypass prudential regulations, capital requirements, lending limit
and restrictions, NPL categorisation and report. These negative practices regarding
sophisticated cross-shareholding networks in banking industry in the past few years have
led to collapses of commercial banks and many arrests and prosecutions of big figures in
banking and financial industry which will be mentioned and analysed in the thesis.
The thesis identifies four causes leading to the complicated cross-shareholding matrix in
banking industry and ineffective handling of cross-shareholding issue. First, the legal
framework for cross-shareholding had not been formed, and relevant regulations are
scattered across many laws and subordinate legal documents that are difficult for both
banks and competent authorities to interpret or implement. Second, the current
supervision mechanism for the financial industry (including relating to the crossshareholding issue) is limited, and inadequate to deal with the complexity of the financial
market. Third, the light sanctions for cross-shareholding violations incentivise violations
because the gains from the unlawful activities are larger than the economic loss or other
consequences that companies may suffer under the sanctions. Fourth, the policy failure in
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dealing with cross-shareholding, or the delayed reaction to the violations in the banking
industry could come from the institutional problem that the State-owned banks and SOEs
still have a presence (in terms of shareholding) in many private commercial banks. The
thesis argues that the concentration of government ownership in the banking industry
triggers the moral hazard in banks’ management and neutralises the government’s
supervision over the behaviours of banks’ controlling shareholders and executives due to
an agency problem — the conflict of interest between agent and principal.67
To find solutions for these shortcomings and handle cross-shareholding more efficiently,
the thesis presents a comparative study of regulatory framework on cross-shareholding
between Vietnam and other countries, Japan and Australia. Based on this comparative
study, the thesis proposes a comprehensive reform that would assist Vietnam’s regulator
in regulating, supervising, sanctioning, and unwinding cross-shareholding in banking
industry.
Synopsis
This thesis is structured into six chapters to develop the critical analysis of crossshareholding practice in Vietnam’s banking industry and proposals for regulatory reform
in the context of the country’s banking restructure. The first chapter of this thesis is the
introductory chapter discussing the background, objectives, research questions,
methodology and a brief outline of the content of this thesis. The first chapter thus equips
the reader with the basis, overall concept, approach and direction of the research.
Following Chapter 1, Chapter 2 outlines the theoretical framework for understanding
cross-shareholding. In this theoretical framework, I analyse agency theory and the
principal–agent relationship in banking activities and use them to explain the banks’
lending practices and controlling minority structure, including pyramidal shareholding
and cross-shareholding. Analysing the agency problems in corporate governance and the
67
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shareholding structure helps us understand the behaviours and motivations of Vietnam’s
bank owners in setting up cross-shareholding among banks and corporations. The chapter
delves into the agency theory and the agent–principal relationship between shareholders
and managers, the agency problem and moral hazard in banks’ operations, especially in
lending activities. The agency theory is later used to analyse the advantages and
disadvantages of two concentrated forms of corporate shareholding: pyramidal
shareholding, and cross-shareholding, also known as the ‘controlling minority structure’.
In the last section of this chapter, I discuss the concept of cross-shareholding and its
impacts on financial markets and the banking industry.
In Chapter 3, I investigate the origin and growth of cross-shareholding in the banking
industry within Vietnam’s political–economic context, and the respective development of
the regulations and policy against cross-shareholding arrangements among banks and
firms. I also discuss the structural shortcomings of the legal framework as well as the
institutional issues that facilitated the development of cross-shareholding networks
among banks and corporations and that continue to undermine the regulating and
unwinding of cross-shareholding arrangements. These problems are revisited in the
analysis of the causes of Vietnam’s failure to supervise cross-shareholding practice in
Chapter 4.
This chapter is divided into three sections in a chronological order. The first section
discusses the historical background of Vietnam’s banking system and the context leading
to the initial formation of cross-shareholding structures in the banking industry. This
section explains why the arrangement developed from a simple cross-ownership structure
to sophisticated cross-shareholding networks. In the second section, I describe the extent
of cross-shareholding among commercial banks and their affiliates in the period 2012–
2013, when the cross-shareholding structure reached its peak. And after this peak, many
violations relating to cross-shareholding arrangements have been revealed and
investigated by SBV and the Ministry of Police since then. Also in this section I refer to
statistics regarding commercial banks’ subsidiaries and affiliated companies in various
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businesses to show the sophisticated connection between Vietnam’s banks and their
subsidiaries and affiliated companies in other industries such as securities, real estate or
insurance. The last section of the chapter examines the relation between complicated
cross-shareholding and Vietnam’s bad debt burden, and how the cross-shareholding
arrangements resulted in banks’ high NPL ratios. Furthermore, I analyse the laws,
regulations and policies adopted by Vietnam for regulating and restricting the crossshareholding arrangements. In this section, the government’s recent efforts to break down
the cross-shareholding structures in the banking system, such as through compulsory
share-disposal or the merger and acquisition of low-performing banks and cross-owned
entities, and the investigation and prosecution of scandals in the banking industry related
to the cross-shareholding arrangements, are also identified and analysed.
Chapter 4 investigates the specific legal shortcomings of the financial regulation
pertaining to cross-shareholding and seeks to explain the reasons why Vietnam was not
successful in supervising and unwinding cross-shareholding in the banking and financial
sector. I accordingly structure this chapter into three main parts: the legal shortcomings of
the financial legal framework pertaining to cross-shareholding, and the causes of the
Vietnamese government’s failure in regulating, supervising and unwinding crossshareholding.
In the first part of the chapter, I demonstrate that the shortcomings of the financial
regulatory system together with the cross-ownership structure are two elements that allow
the banks and other corporations in Vietnam to sidestep prudential standards and other
financial regulations. The first legal issue is the lack of separation of financial business in
banks’ operations: securities, insurance and commercial banking. Due to the ineffective
regulatory and supervisory framework, and to the cross-ownership structure, commercial
banks managed to fund their affiliated companies for investment in securities and real
estate although this activity is prohibited by laws. 68 The second issue is that banks may
68
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cooperate with cross-owned entities to perform self-dealing transactions that allow banks
to meet the prudential regulations on banks’ capital including the legal capital
requirement, and the capital adequacy requirement.69 The third issue concerns the
regulations regarding lending, specifically lending restrictions, and the prohibited cases
of lending. Specifically, thanks to cross-shareholding, the commercial banks may
sidestep the legal restriction to provide loans beyond the lending limit or to provide
lending in prohibited cases.70 The fourth issue is how cross-shareholding assists
commercial banks to manipulate the legal mechanism for calculating the ratio of NPL in
Vietnam’s commercial banks, and thus gives the appearance of a lower than reality NPL
ratio of the commercial banks.
The second section of this chapter illustrates Vietnam’s failure to restrict or supervise
cross-shareholding between banks and firms through the discussion of high-profile cases
of bank collapses and banking scandals investigated and prosecuted in recent years, such
as the banking scandal of Asia Commercial Bank and its controlling shareholder Nguyen
Duc Kien, as well as the collapses of Ocean Bank and Trust Bank. These scandals and
collapses also demonstrates the consequences of cross-shareholding’s negative practice
as analysed in the first section of this chapter. The analysis in the chapter’s third section
answers the question of why Vietnam’s government failed to regulate and restrict crossshareholding among banks and corporations. Among other reasons, I indicate four main
problems that contribute to the government’s failure with cross-shareholding: lack of
transparent and complete legal framework, limited supervision mechanism, light and
inadequate sanctions, concentration of state-ownership in banking sector.
In Chapter 5, I conduct a comparative review of the regulations against crossshareholding in other jurisdictions, Japan and Australia, and discuss how the regulatory
frameworks in such jurisdictions oversee and regulate cross-shareholding. I suggest that
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the approach in these policies and regulations might be appropriate for consideration of
adoption in Vietnam due to Japan’s experience with cross-shareholding and Australia’s
successful story in dealing with financial crisis. To respond to the problems of crossshareholding in Vietnam’s banking industry, the government may draw upon the
outcomes of reactive measures in dealing with the existing cross-shareholding and
preventive measures in designing an efficient regulatory in other jurisdictions.
To find the effective measures in unwinding the existing cross-shareholding in Vietnam, I
selected a jurisdiction that has previously experienced the cross-shareholding issue and
enacted a mechanism to unwind the cross-shareholding among banks and corporations.
Japan is an Asian country that dealt with sophisticated cross-shareholding networks
between banks and industrial corporations that had developed over decades. 71 Vietnam’s
NPL crisis and cross-shareholding structure seems to have similarities with Japan’s,
especially because both countries experienced high NPL in the banking system due to the
cross-ownership problem. Comparing Japan’s struggle and accomplishments with
Vietnam’s, I identify the specific approach, policy and regulations that the Japanese
government has adopted, which might be drawn on and applied to Vietnam’s context.
The preventative measures are demonstrated through the financial legal framework
restricting cross-shareholding, including through a supervisory and sanction regime; it is
accordingly necessary to investigate a jurisdiction with an optimal and highly-regarded
financial regulatory framework. Australia has been lauded for its resilience during the
GFC aided by a highly-regarded financial supervision model — the ‘Twin-Peaks’ model,
where the Australian Prudential Regulation Authority (‘APRA’) was established as an
independent authority to specialise in prudential regulation.72 The Australian financial
supervisory regime is identified as one that could be further studied and adopted in
Vietnam. Cross-shareholding structures are prevented from being developed in Australia
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because the regulations restricting cross-shareholding among banks and firms are well
designed, with adequate sanctions and measures for the violations. To develop the
comparative study, I first review the financial regulatory framework in Australia,
especially the Twin Peaks model and the role of APRA, which is widely praised as a
good model of financial supervision.73 The optimal structure of the Australian financial
regulatory framework can be studied and applied to the reform of the banking supervision
regime in Vietnam. I also conduct a comparative study of Australia’s and Vietnam’s
regulations pertaining to cross-shareholding. This comparative analysis compares the
respective regulations on cross-shareholding in Vietnam and Australia and specify which
Australian rules may perform better and address the shortcomings of Vietnam’s
regulations on cross-shareholding. Vietnam then can consider adopting the Australian
approach by designing a better legal framework for the financial system, including
addressing the cross-shareholding problem.
Chapter 6, as the final chapter of the thesis, refers to analysis in previous chapters and
present the proposals for regulatory reform with a focus on tackling the cross-ownership
issue in Vietnam’s banking system. This chapter is structured in three main parts: review
of SBV’s proposal for new regulations for handling cross-shareholding; solutions for the
unwinding of the sophisticated cross-shareholding network; and recommendations for
developing an optimal and efficient banking regulatory framework for tackling the crossshareholding problem.
First, I review and comment on the new draft law and policy recommendation presented
by SBV for dealing with cross-shareholding in the new banking restructuring project. I
discuss the content of this draft law with regards to cross-shareholding and propose the
revision of or supplementation to several provisions. In the second section of Chapter 6, I
propose solutions for unwinding cross-shareholding more effectively, including
inspection of violations of cross-shareholding, disposal of cross-owned shares, and
73
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mergers and acquisitions. SBV should investigate and require the banks to report any
existing cross-shareholding that violates current restrictions to update the current extent
of cross-shareholding. After understanding the extent of cross-shareholding in the
banking industry, the government has two direct methods of unwinding the complicated
cross-shareholding webs: disposing of cross-owned shares, or (mandatory) mergers and
acquisitions. I analyse the shortcomings of the legal framework for these two
mechanisms and suggest ideas for reforming the relevant regulations.
The last part of the chapter presents long-term solutions for regulating and supervising
cross-shareholding by recommending legal reforms to the banking regulatory framework.
After analysing the shortcomings and institutional problems of Vietnam’s legal
framework in the previous chapters, I propose possible changes to Vietnam’s regulations
regarding cross-shareholding and the financial regulatory framework, especially the
financial supervisory mechanism and sanction mechanism. Vietnam can undertake
structural reform of the banking supervisory framework by considering the establishment
of an authority specialising in prudential regulation, including the supervision of
violations regarding cross-shareholding among banks and firms. Based on analysis of the
weakness of the sanctions for violations of banking regulations, specifically crossshareholding restrictions discussed in Chapters 4 and 5, I present recommendations for
revising and supplementing the current sanction mechanism.
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CHAPTER 2
THEORETICAL ANALYSIS OF AGENCY THEORY, OWNERSHIP
STRUCTURE, CROSS-SHAREHOLDING, AND CONTROLLING
SHAREHOLDER BEHAVIOUR
Introduction
2.1 Agency Theory in Corporate Governance of Banks
2.1.1 Agency Theory — Fundamental Theory of Corporate Governance
2.1.2 Principal-Agent Relationship in Banks
2.1.3 Moral Hazard and Corruption in Banks’ Lending Practice
2.2 Corporate Ownership Structure and Related Agency Problem
2.2.1 Concentrated Shareholding and Controlling Shareholders
2.2.2 Pyramidal Shareholding
2.2.3 Cross-Shareholding
Conclusion
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Introduction
This chapter develops the theoretical framework of the agency theory, principal-agent
relationship in banking activities, banks’ lending practice, ‘controlling minority structure’
including pyramidal shareholding and cross-shareholding, and cross-shareholding
structure in banking to explain the behaviours and motives of Vietnam’s bank-owners in
setting up cross-shareholding among banks and corporations. The chapter will delve into
the agency theory and analyse the agent-principal relationship between shareholders and
managers, the agency problem and moral hazard in banks’ operation, especially in
lending activities. This analysis on agency theory, agency problems, moral hazard in
banks’ lending practice will help us to understand the two concentrated forms of
corporate shareholding: the pyramidal shareholding, and cross-shareholding.
The first section of this chapter is divided into three sub-sections. First, I discuss the
origin and basic content of the agency theory, and different principal-agent relationships
in bank. The moral hazard, an agency problem, arising from the principal-agent
relationship in banking activities is deemed as the reason for the corruption in bank
lending. In the second main section of this chapter, I focus on analysing the controlling
minority structure, specifically the pyramidal shareholding structure (the structure of
corporate shareholding forming a top-down chain of control) and cross-shareholding
structure (where a corporation owns shares of another corporation and vice versa).
Thanks to the controlling-minority structure, the ultimate owners still can control a
number of firms and direct the transactions among these related firms and banks without
being supervised and restricted by the authority and laws.
In the last part of the second section, I discuss the concept of cross-shareholding and its
impacts on financial markets and the banking industry. Cross-shareholding can be simply
described as a situation in which a bank (or a company) holds shares of another bank (or
company) and vice versa; in short, they cross-own each other’s shares. In practice, crossshareholding can involve a much more complicated and diverse structure because of the
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number of participants in a cross-shareholding network and the way they design the
ownership structure to avoid supervision of the prudential regulator.
Cross-shareholding brings both advantages and disadvantages to the members of a crossshareholding network. Cross-shareholding may have positive effects on a system at the
beginning and help to create a firm business relationship between banks and corporations,
but in the long term, the inherent conflicts of interest in the cross-shareholding structure
bring negative consequences which tend to outweigh positive impacts. For example, in
Vietnam’s context, cross-shareholding was first developed in the banking system as a
mechanism for major banks to assist small-size or rural banks in operation, human
resource, capital. However, it was then distorted and became a tool for bank-owners to
manipulate banks’ management and extracted banks’ funds illegally for their private
benefits. The following analysis will explore this conflict of interest, an agency problem,
in cross-shareholding from the perspective of agency theory.
2.1 Agency Theory in Corporate Governance of Banks
2.1.1 Agency Theory — a Fundamental Theory of Corporate Governance
Concept
Agency theory has developed into a fundamental theory in American literature on
corporate governance since the 1970s.1 The theory has been regarded as the ‘cornerstone
of the corporate governance field not only in terms of its impact on the literature but also
in terms of policy and practice’.2 This theory analyses the agency relationship between
the principal and the agent in which the principal delegates the rights to the agent to
conduct certain services on the principal’s behalf (including the transfer of the decision-
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making process to the agent).3 In the context of corporate management, shareholders are
the principals who engage the directors, as agents, to manage the business of the
corporation in exchange for remuneration for the management.
Rooted in contractual theory, the previous literature notes that ‘the firm’ is a legal fiction
made up of agreements; thus the shareholders become the principals of such agreements
(which formed the firm) and so have ultimate control over the firm. 4 The directors, then,
are the agents whose main duties are to maximise the interest of the firms and the
shareholders.5 Because of the nature of the agency relationship, the agents are expected to
act (within the agency agreement) in the best interests of the principal. This logic leads to
the expectation of the shareholders that the directors, in the course of managing the
business of the firm, should make decisions only for the shareholders’ benefit, that is, the
firm’s owners.6 However, the shareholders are not involved in the day-to-day
management of the firm, and they are not in a position to directly control and monitor the
directors’ services. The separation of control and ownership in a firm causes a potential
conflict between shareholders and management.7 This potential conflict of interest
between firms’ directors and shareholders was analysed and noted by Adolf A. Berle and
Gardiner Means for the first time in their classic book The Modern Corporation and
Private Property in 19328, and then the theme was expanded and developed in the wellknown publication ‘Theory of the firm: Managerial behavior, agency costs and ownership
structure’ of Michael C. Jensen and William H. Meckling, published in 1976.
The research on corporate governance, especially the separation of ownership and
control, seeks to design internal and external mechanisms to align the interests of both the
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shareholders (principals) and directors (agents). Examples include fiduciary duties for
directors, stock-plans for executives and employees, and the market for corporate
control.9 In other words, these mechanisms are designed to harmonise ‘the interests of
managers with those of shareholders for the objective of maximising the company value’,
and this harmonisation should ‘not be affected by the competing interests of managers in
different decision-making circumstances’.10 The agency problem (conflict of interest)
associated with the agent–principal relationship between shareholders and directors thus
leads to an agency cost for the mitigation of such an agency problem.11
The harmonisation of interests between these parties, nevertheless, is not easy to achieve
since the directors’ actions are sometimes unobservable and, accordingly, ‘cannot be
perfectly inferred based on observable data’.12 The problems of principal–agent
relationship therefore manifest in the moral hazard (where there is hidden action), and
adverse selection (where there is hidden information).13 These two problems have derived
from the advantages of information that the management may obtain (through their
controlling position) at the shareholders’ expense.14
Moral Hazard
In agency theory, moral hazard reflects in the agents acting to serve their own benefit, to
the principals’ detriment, in circumstances where they cannot be held accountable for the
consequences and full cost of their actions.15 Due to the divergence between ownership
and controlling power, the directors’ opportunistic behaviour may happen in the course of
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their service where the directors choose to pursue their own interest (at the shareholders’
expense) instead of maximising shareholders’ wealth.16 Moral hazard comes from the
hidden actions in a contractual relationship; the agents’ hidden actions are difficult to
monitor or infer by the principals, thus making it impossible to create contracts to address
this problem.17 The directors, therefore, are prone to opportunistic behaviour. Moral
hazard is triggered by asymmetric information, conflict of interests in the principal–agent
relationship, and self-interest.18 Management’s moral hazard may result in declining
performance of the firm or, even more seriously, business failure such as bankruptcy.19 In
the subsequent section on concentrated shareholding, and cross-shareholding, we see that
this moral hazard would arise in practice where the controlling shareholders are in control
of the management

(with minority shareholding through the controlling minority

structure including pyramidal and cross-shareholding) and thus have the power to
channel banks’ credit to their controlled entities regardless of the legal restrictions.
Adverse selection arises when agents exploit the situation where their (hidden)
information cannot be verified or found by the principal, allowing them to act in the
agents’ private interest at the expense of the principal.20 Adverse selection is another
problem of the principal–agent relationship, and arises when asymmetric information
exists between agents and principals. The agents possess (undisclosed) information that
may affect the interest that the principals could derive from the bargain. 21 This
information determines the motives behind the agents’ actions, and also the response
from the principals. For example, only the borrower truly knows their ability to repay a
loan from a bank; therefore, in the lending assessment process, they will take advantage
of this information asymmetry and try to portray themselves as a low-risk borrower in
16
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exchange for better conditions in a loan agreement. In contrast, when the bank assesses
an application for lending, the higher-risk the project, the higher the applied interest rate.
Therefore, in practice, the bank still approves lending to a risky project for higher return
— an ‘adverse selection’.
In the following section, I will examine how the agency theory explains the behaviour of
different parties in the principal—agent relationships of a bank, specifically the
opportunistic behaviour of banks’ owners (ultimate controlling shareholders) under the
concentrated shareholding structure, controlling-minority structure such as pyramidal
shareholding, and cross-shareholding.
2.1.2 Principal–Agent Relationship in Banks
A bank is a distinct corporation that has specialised functions, including receiving
deposits from customers and providing loans to borrowers.22 In the corporate governance
and business of a bank, the agency relationship exists between the banks and the
depositors, the banks and their debtors, the minority shareholders and majority
shareholders, the shareholders and the directors, and management and banks’ staff. As a
corporation, banks have shareholders (the owners) and directors (the management) who
act respectively as principals and agents. In the context of the banking business, the
customers who deposit their money into banks become the principals who delegate power
to the banks to safely keep and manage their deposit.23 In its lending activities, the banks
are the principals delegating the borrowers to use provided funds for certain goals. In a
bank’s internal operation, the management, as the principal, assigns certain duties to bank
staff, as the agents, such as review of lending applications, and realisation of mortgage
assets.
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Performing as a financial intermediary, banks accordingly contain connecting webs of
agency contracts among different parties. Because parties always hold asymmetric
information, and the agents and principals pursue different (sometimes contradictory)
goals, interest, and priorities, the principals are in a position where it is difficult to obtain
correct information and monitor agents’ actions.24 If the asymmetric information cannot
be resolved, the contracts between parties will not be fully enforced, and then agency
problems and agency costs arise.25 Most agency problems that occur in the operation of a
bank originate from the principal-agent relationship between shareholders and the
executives, and between the shareholders and the borrowers.26
This information asymmetry is an innate problem in the principal–agent relationship.27 In
the banking context, it is impossible for the depositors to know whether the banks keep
and use their deposits properly. The banks, specifically management, determine how to
mobilise and use the available funds. Conversely, in a lending agreement between banks
and borrowers, the banks switch their role to principal. In this position, the banks will not
be fully aware or certain of whether their loaned funds are used properly and effectively
for the purposes promised by the agents, that is the borrowers, as committed to under the
lending agreement. When the bank enters into a loan contract with the corporate
borrower, the bank officer expects the enterprise to use the funds properly to develop its
business or production. Because the banks are not able to fully monitor the enterprise’s
behaviours, however, the enterprise may invest in other activities (most of the time, risky
business such as real estate or the securities market) instead of those nominated in the
loan agreement.28
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Agency Problem between Shareholders and Management in Banks
In corporate governance, the directors or executives of a firm are prone to moral hazard
because of their controlling position. The corporate management of a bank is no different.
The agency cost of equity in a bank will be incurred when the executives make decisions
to direct the banks’ funds for their own benefit at the expense of the shareholders and
depositors. An example of this moral hazard is when the directors direct the lending to
their own firms (that might be owned by family members, friends, or business partners),
or affect the appraisal process of their ‘related’ firms’ loan applications to obtain a
favourable result.
In the above scenarios, the banks may suffer serious losses due to the easy lending
appraisal process for ‘related firms’ (firms that may have a relationship with the
executives of the banks, or with the controlling shareholders, or under cross-shareholding
arrangement).29 Consequently, banks’ minority shareholders and depositors will bear the
cost of any failure. Because minority shareholders are not directly involved in the
management of the bank, and their only power is to select the directors via vote (which
ultimately lies in the hands of the majority shareholders), their only option is to entrust
the majority shareholders with selecting management.30 These scenarios reflect exactly
the bad practice of banks’ lending in Vietnam where the cross-shareholding structure
allowed the banks’ controlling shareholder to provide credit to their related entities in
violation of the lending restriction and limits, which then led to severe loss of banks’
funds. Indeed, in chapter 4, I will analyse the banking scandals that have been brought to
light and prosecuted in Vietnam relating to the cross-shareholding structure. For example,
Trustbank’s and Oceanbank’s controlling shareholders manipulated the management of
Assessment and Recommendations] (Working Paper, Economic Committee of the National Assembly of Vietnam
and United Nations Development Programme Vietnam, 2013) 22.
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these banks and used the cross-shareholding structure to direct excessive lending to their
private (or family-owned) companies. These unlawful transactions and funding between
the banks and companies under the cross-shareholding structure resulted in these banks’
failure, which the government had to bailout using public funds.31
The interests of minority shareholders are difficult to align with the majority
shareholders. This comes from the fact that the majority shareholders have the power to
choose the managers who can make business decisions in favour of the majority
shareholders’ private interests.32 Most commonly, the minority shareholders lack
important information and the power to monitor or challenge the directors’ behaviour or
business decisions.33 Banks’ lending, accordingly, might be transferred to low-quality or
risky projects that solely benefit the majority shareholders or directors, but whose risks
and losses are equally spread among shareholders.34
It might be questioned whether this moral hazard risk could be harmonised so that the
majority shareholders also bear the risks or loss, respectively, to their stake. In practice,
however, majority shareholders attempt to control firms by other techniques, but not
through the explicit holding of major stake. Specifically, they seek to design the
ownership structure of firms/banks in a manner where their shareholdings are not
explicitly dominant (under the threshold set out in law). This achieves two purposes.35
First, they will not be under the scrutiny or supervision of the authorities because they are
not recognised as majority shareholders (when they maintain their shareholding ratio
under the legal threshold), since majority shareholders are always obliged to comply with
certain restrictions and reporting mechanisms under the laws. Second, controlling
31
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shareholders will seek an optimal shareholding structure through which to minimise their
shareholding (adequate to maintain their control over the bank) so risk or loss that they
would suffer from the failure of the bank (as the shareholders) would be relatively
minimised and significantly smaller than the benefit they would make from directing the
funds to their related firms.36
To deal with the moral hazard that may cause detriment to the minority shareholders, the
regulatory framework for corporate governance has to respond to these agency problems
and mitigate the conflict of interest among parties in the principal-agent relationship.37
Specifically, the regulations regarding ownership limits, restrictions on self-dealing,
insider trading, and relevant rules all play a critical role in protecting the rights and
benefits of minority shareholders. Furthermore, the legal framework should be optimal,
updated, and transparent enough to address the asymmetric information and restrict the
directors and controlling shareholders from cooperating and taking on moral hazard. An
effective supervisory mechanism is also needed to improve the monitoring of banks’
owners and executives’ behaviours, and detection of self-dealing activities, non-market
arrangements, and other ‘under-table’ activities which could cause the systemic failure.
In Vietnam’s case, I argue that the government failed to regulate, restrict, and supervise
cross-shareholding and bank lending activities because the the agency problem has not
been addressed and solved effectively due to incomplete and obscure legal framework.
Additionally, the light sanctions and inadequate financial supervision mechanism also are
factors contributing to the moral hazard in bank management.38 In Chapter 4, I will
analyse these shortcomings of Vietnam’s financial regulatory framework to demonstrate
why the government failed in regulating and supervising cross-shareholding.
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Agency Problem between Banks and Depositors
Similar to a corporation, in a bank’s corporate governance, a conflict of interest between
the directors and shareholders always exists due to the agency problem. As a financial
intermediary that receives deposits and lends money, banks also confront another serious
conflict of interest arising out of the principal-agent relationship between the bank itself
and the depositors.39
Depositors are the customers who entrust banks to keep their savings. In addition to their
deposit-taking function, the banks have another important function — lending. In a
lending process, the bank assesses the risk of the project submitted to them for funding:
the lower in risk the project, the safer for the banks and the depositors’ money. However,
in practice, the bank, specifically the bank owners, may prefer high-risk projects (in real
estate or the securities industry) for higher returns by applying a higher interest rate.40 If a
high-risk investment is successful, the bank owners obtain significant benefits. In the
worst case, the bank owners’ obligations are conducted on the basis of limited liability,
while the depositors’ money may be at risk of full-loss due to the bank’s failure. This is
the reason leading to the conflict of interest between bank owners and depositors. The
supervision of banks’ behaviours and banking business is thus a key area of the banking
regulations and a central function of banking regulators. The prudential regulations,
including the regulations on capital adequacy and other safety ratios applied to banks and
financial institutions, are the mechanisms used to mitigate the moral hazard risks in
banks’ operations, and especially their lending activities. They will assist the regulators in
inspecting the bankers’ moral hazard and preventing them from taking excessive risk, and
from placing the cost on the depositors.
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2.1.3 Moral Hazard and Corruption in Banks’ Lending Practice
Well-functioning banking systems are expected to direct savings to the most deserving
projects through diligent assessment, thus assuring banks’ functions of capital allocation
and economic enhancement.41 Corruption arising in the lending process could greatly
reduce the eﬃciency of this credit allocation function because it undermines the
allocation of credit to small- or medium-sized companies by refusing them investment
opportunities. Instead, the entities with personal or other connections to banks’ owners
may have easy access to the credit and receive more favourable terms in loan agreements
than smaller ﬁrms with no connection with banks.42
As analysed in the above section on the agency problems of banks, it is difficult for
minority shareholders or depositors to monitor the lending activities of banks’ executives
and staff due to the information asymmetry. The moral hazard in the lending process of
banks is the reason for lending corruption where bank executives, controlling
shareholders and even bank staff might be involved together. The lending corruption can
be defined as a situation where an arrangement exists on the loan provision and
conditions between the banks’ executive or staff involved in the lending process and the
borrowers. In exchange for easy loan approval, the bank managers and staff may abuse
their position and power for private ends; for example, immediate (or long-term)
monetary compensation.43 For controlling shareholders, their motive for lending
corruption is the transfer of banks’ resources to their controlled or related entities: in
other words, to themselves.
Banks might be under the control of specific individuals, or entities, who have substantial
interests in or relationships with corporations in other industries, especially in Asian

41

T. A. Barry, L. Lepetit and F. Strobel, 'Bank Ownership Structure, Lending Corruption and the Regulatory
Environment' (2016) 44(3) Journal of Comparative Economics 732.
42

Ibid.

43

Ibid.

45

countries or continental European countries.44 Thus, bank lending is often channelled
towards projects belonging to these related parties, including the controlling shareholders,
their associates and family members, and the corporations they own.45 Proponents of
connected lending opine that banks and their related borrowers may cut agency cost in
the lending process and thus the lending is more efficient. The opposite view
demonstrates that connected lending becomes a means for insiders to divert resources
from banks’ minority shareholders and depositors.46
The opinions supporting related lending are called the information view, which examines
the economic success of developed countries such as Japan, Germany or the US. 47 This
information view is the opinion arguing that the connection between banks and borrowers
may help banks to diminish the information asymmetry and improve banks’ monitoring
of their borrowers. The lending among banks and connected industrial companies
‘characterized the banking systems of advanced industrial countries during their periods
of rapid growth’.48 Furthermore, this form of related lending still exists in these countries
at a certain level.49 However, it should be noted that this view is based on developed
countries where the legal framework is well-developed and protects minority
shareholders and depositors. Additionally, the benefits of ‘related lending’ might only be
enjoyed for a period, and it is still proved to have negative impacts on the banking system
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and economy long-term, as seen from the cross-shareholding and lending among banks
and firms in Japan.50
The alternative assessment of related lending points out the possible negative result,
where the close relationship of banks and borrowers might enable the controllers of the
banks to direct bank resources for their private benefit at the expense of depositors or
minority shareholders.51 This opinion on the disadvantages of related lending is the
‘looting’ (or ‘tunnelling’) view. Under the ‘looting’ theory, the banks’ controlling
shareholders may recklessly allocate credit to high-risk projects, especially those of their
affiliated companies, and on preferential terms because the government may ‘bail out’ for
the costs of such failure. Even in the case where government does not intervene, the
banks’ owners still have the motive to divert resources to their controlled entities ‘as long
as their share of profits in their own companies is greater than their share of profits in the
bank’.52
Preferential provisions and conditions for related borrowers in the loan agreement may
reflect the self-dealing practice of the bank executives or controllers.53 The non-market
terms in the lending contract between banks and their affiliations could be low-value
collateral, or longer grace periods than loans provided to borrowers with no connection
with banks.54 Additionally, the loans to related persons are less likely to be secured with
personal guarantees like those of the unrelated parties.55 Banks’ affiliates are often
provided credit at lower interest rates (than the normal transactions) and for longer
maturities than the market standard.56 These practices contribute to the conclusion that
50
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‘related lending is a manifestation of self-dealing’.57 As a result of this possible selfdealing or self-financing scenario, the loans made to entities related to banks have higher
default rates and lower recovery than the loans provided to the unrelated entities. La
Porta’s study on related lending even found that ‘the worst-performing loans were those
made to persons and companies closest to the controllers of banks’.58
In Vietnam, this self-dealing practice of bank management occurs where the bank-owner
may influence bank management to provide credit or enter in commercial transactions
with their cross-owned companies under special preferential terms or at ridiculous value.
For example, in the scandal of Trustbank, the commercial bank was found out to have
acquired and invested in real estate of many real estate companies (all under control of
Trustbank’s controlling shareholder) at an over-valuated price. These non-market and
‘abnormal’ transactions among the cross-owned banks and entities under the controlling
shareholder brought loss of million dollars in Trustbank’s capital.
The above findings regarding lending activities among banks and their related entities
explain the relationship between cross-shareholding and lending practices in Vietnam’s
banking system. In the next chapter on development of cross-shareholding in the banking
industry, it is shown that cross-shareholding was deployed as a mechanism for the banks’
controlling shareholders to exploit the commercial banks’ funds for the high-risk projects
of such controlling shareholders’ entities in securities or real estate areas. The excessive
lending to these related entities became non-performing loans, and they placed a heavy
burden on the financial system, with banks failing. In the following section, I will
investigate the corporate ownership structure, specifically pyramidal and crossshareholding structures, which allow controlling shareholders to abuse their control over
banks and direct banks’ lending to their related entities without exposure to the reduction
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in the banks’ value or the government’s supervision, thanks to the separation of cash-flow
right and control right.
2.2 Corporate Ownership Structure and Related Agency Problem
When discussing the structure of corporate ownership, most studies analyse and compare
two opposite concepts: the dispersed ownership and the controlled structure concepts.
The controlled structure is an ownership structure where majority shareholders hold a
large number of a corporation’s shares in order to control it or to affect its management
and decision-making processes.59 The majority shareholding position often leads to
situations in which the majority shareholders will be required to report to the authority on
their shareholding and the restricted transactions with the firms they control. In practice,
to avoid the attention of the public, and the authority’s scrutiny, the controlling
shareholders of firms or banks may deploy certain techniques of shareholding structure in
order to conceal their shareholding status, while remaining in control of such firms or
banks. Cross-shareholding, as well as stock pyramids, are considered a ‘controlling
minority structure’ because these patterns of ownership allow a shareholder to control (or
impact the management of) a corporation when owning only a small ratio of its equity.60
In the sections below, we will first study the impact of the controlling shareholders on
firms’ performances, and the agency problem between the controlling shareholders and
minority shareholders. We then delve into the two forms of shareholding: pyramidal
shareholding and cross-shareholding—which enable ultimate shareholders to control
firms without holding a significant number of shares in such firms—and the related
agency problem associated with these shareholding patterns.
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2.2.1 Concentrated Shareholding and Controlling Shareholders
Unlike the diffuse ownership structure of public companies in the US or UK, the
concentrated ownership structure is a characteristic of the economies in continental
European countries and Asian countries, including Vietnam.61 Normally, the controlling
(or dominant) shareholders have a large shareholding in their holding firms, and are
active in the management and operation of the firms. As the controlling force in the firm,
they can determine the firm’s management, that is, they can select who will be on the
board or can influence the selection process of the executives, or they (or their family
members) may also be the executives of such firms.62 Therefore, there is no line between
the management and controlling shareholders, in this case, and the conflict of interest
between management and shareholders becomes one between the controlling
shareholders and minority shareholders.
The majority shareholders are in a unique position to access confidential and preferred
business information of the firm, and they can inﬂuence the executives’ behaviours, so
the agency problem, specifically the moral hazard, is inherent. 63 The fear is that the
information asymmetric may allow management to act for their own personal benefit
instead of acting to improve the performance of the company. 64 Thanks to their
controlling power in the firm, the directors (together with the controlling shareholders)
may misuse corporate funds for their private interest, but the cost are carried by all
shareholders.65
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In the context of concentrated shareholding, two opposite scenarios may illustrate the
impact of controlling shareholders on performance of firms. In the positive scenario,
because the interest of the controlling shareholders is aligned with their majority
shareholdings, they will try their best to supervise or direct the management to improve
the firm’s performance. This situation is similar to managerial ownership where the CEO,
executives, or members of a management board have certain shareholdings; that is,
insider shareholding. According to this scenario, managerial ownership decreases agency
costs, with the benefit attached to the firm’s shares. It will encourage managers to
perform their duties well for greater compensation and for the security of their own
jobs.66
However, that scenario may not work in practice. Especially in the case where executives
possess major equity, their controlling power will be significantly increased due to both
their management position and their voting rights as shareholders.67 As a consequence,
their power becomes entrenched, and it undermines the monitoring function of the board
and outsiders.68 Under the agency theory, a company’s performance may be improved
when it is subject to monitoring by outside investors.69 Thus, in the case where the
executives of firms have a dominant ownership stake (or are closely related to the
controlling shareholders), this monitoring no longer works, and the situation will
negatively affect a ﬁrm’s performance.70
Under the opposite scenario, the dominant shareholders may use the firm as a means to
expropriate benefits of minority shareholders.71 This scenario is accurate in the case
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where the controlling shareholders may conceal their actual shareholding or control over
the firm through the above-mentioned ‘controlling minority structure’, where their
shareholding on paper (the cash-flow right) does not reflect their actual controlling status
(control right). Such a shareholding structure might encourage the controlling
shareholders to exploit the firm’s funds or the bank’s funds (for the transactions with the
controlling shareholders’ other entities). Even though such behaviour by the controlling
shareholders may lead to the firm’s failure and results in the loss of the shareholder’s
cash-flow right attached to their respective shareholding, the gains from the self-dealing
transactions are considerably larger than the loss they could suffer due to their minority
shareholding in the firm.72
This scenario from the previous literature explains the practice of cross-shareholding in
Vietnam and the drive of controlling shareholders in setting up the cross-shareholding
structure. Indeed, Chapter 4 delves into the legal issues of cross-shareholding and finds
that in many cases of bank collapse, the controlling shareholders hold a small amount of
shareholding, and through cross-shareholding arrangements, are still in the position to
control the decision making process of the banks. These controlling shareholders then
direct the banks to channel majority of banks’ funds to their controlled entities. This
practice happens in both private and State-owned sectors. Chapter 4 illustrates this
finding by presenting major scandalous cases of bank collapse in Vietnam regarding
bank-owners’ manipulation of banks’ lending practice through cross-shareholding, e.g.
the Ocean Bank scandal where the executives and the controlling shareholder cooperated
to over-lend their cross-owned entities, or use the cross-owned firms under the control of
the executive as the veil to violate interest rate restriction in bank-lending.73
In conclusion, the corporate assets are transferred to the controlling shareholders and
management at the expense of all other shareholders. This is manifested through the
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controlling minority structure, which is the incentive for misconduct by the controllers
because the controlling shareholders can reduce their exposure to loss by having a
relatively small shareholding in their controlled banks/firms.
2.2.2 Pyramidal shareholding
Definition and Agency Problems
A pyramidal shareholding structure can be defined as the structure of corporate
shareholding forming ‘a top-down chain of control’ of companies.74 In this corporate
group, the controlling/ultimate (corporate) owner sit at the top of the shareholding
pyramid, with successive layers of corporations under the ultimate corporate owner.75
The pyramidal ownership structure sets up the ownership relations vertically through a
chain of companies.76
We can see in Figure 1 that Company A is on top of the pyramid structure, and it is the
ultimate owner of the whole structure, while companies B and C are the intermediaries
(lower-layer companies) that help A control D. In this ownership structure, the ultimate
owners can fully control the chains of companies, but they do not have to contribute
capital or have any kind of presence in the lower-layer companies (except their
immediate subsidiary). The purpose of this stock pyramid model is to separate ownership
presence and control in lower-layer companies.77
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Figure 1: Stock pyramid structure78

This shareholding structure results in the separation of cash ﬂow rights and control rights
for the lower-tier firms of the pyramid chain. Because the pyramid structure assists the
ultimate shareholders to control each successive ﬁrm in the pyramid disproportionate to
their shareholding the owners invest in the top company.79 Thus, the ultimate
shareholders’ actual ownership ratio required for maintaining control over the pyramidal
chain becomes smaller at each succeeding layer of the pyramid.
The study on the separation of ownership and control in East Asian corporations by
Claessens et al. empirically demonstrated that the separation of cash-flow rights and
control rights of the ultimate shareholders diminishes the shareholding value of the
shareholders in the lower-tier firms.80 This study concludes that if there is the divergence
in cash-flow rights and control rights, the ultimate owners are able to exploit the lowertier firms’ resources by such control rights without loss or being disciplined for the
78
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misconduct.81 Furthermore, an issue is found in the divergence of cash-flow rights and
control rights and the capital structure. The ultimate controlling owners tend to increase
corporate leverage in the lower-tier firms of the pyramid to protect their dominance in
each of the firms in the pyramidal chain. The motive for strengthening ultimate
shareholders’ dominance by ‘capitalising on the capital structure policy’ can cause
excessive leverage.82 Subsequently, excessive leverage may bring the corporations into
ﬁnancial difﬁculty and, in the worst case, to bankruptcy.
The mechanism of the decision-making process in the pyramidal shareholding structure
can be described as follows: the ultimate owners have overall control, and they stay
behind the veil of majority shareholders in each of the lower-tier firms, and control the
behaviours and decisions of the managers; or, in other words, the ultimate owners
directly play the role of managers in making decisions.83 In the banking context, because
this shareholding structure serves as a tool for self-dealing, it is the means for corruption
in bank lending, which has been discussed in the previous section on lending
corruption.84 The corruption in lending, because of this ownership structure, might be
more severe in countries with institutional problems and weak legal systems and
enforcement.
Also, the affiliation of firms in the pyramidal structure may assist the ultimate
shareholders to extract the firm resources through self-dealing transactions that may
involve the transfer of assets, credit provision and cross-investment on non-market
terms.85 If resources transfers become prevalent, they can cause turbulence in the
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economy; for example, it was claimed the crisis of 1997–1998 in Asia was derived from
resource extraction.86
A large issue of the pyramidal ownership structure is that it can become an effective tool
for the ultimate owners taking control of numerous firms with only a small investment. It
is unfair to other investors in the market if anyone can take over a great number of
corporations with only limited investment due to the setting up of the pyramidal
shareholding structure; this practice may result in non-transparent and unaccountable
corporate management policy. Because the controlling shareholders can control various
firms with small shareholdings, the pyramidal structure could become the incentive for
the ultimate shareholders to take over more firms or to set up new subsidiaries. It is likely
that these ultimate shareholders may become monopolies, manipulate an industry or the
entire economy, then kill off the market competition, especially when too many
corporations are located within the controlling power of the ultimate shareholders, or a
group of them. In addition, other risks of this shareholding structure that may affect
financial investments have been pointed out as profit exaggeration, dividend policy
distortion, and over-valuation.
2.2.3 Cross-shareholding
Definition of Cross-shareholding (or Cross-ownership)
‘Cross-shareholding’ or ‘cross-ownership’ applies to both the media industry and
corporate governance. In the media sector, cross-ownership ‘occurs when a person or
company owns outlets in more than one medium (newspapers, radio, television) in the
same geographical market’.87 Regulations designed to supervise and restrict crossownership in the media industry are a key part of media ownership rules in the UK, US
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and other countries.88 However, within the scope of research and purpose of this thesis,
cross-shareholding (cross-ownership) is studied and analysed from the perspective of
‘corporate governance’, and mostly in the financial sector.
Cross-shareholding (within the banking industry) has been studied and mentioned in a
number of academic publications in various jurisdictions, especially the countries with
sophisticated cross-shareholding structures in their economies, such as the continental
European countries of Germany and Italy, and Asian countries, such as Japan, Korea or
China.89 In its simplest form, cross-shareholding is the situation in which shares of two
companies are mutually held between them.90 However, the cross-shareholding structure
in practice can be much more complicated, with the involvement of a number of
corporations in various industries and financial institutions. In Wang’s (2012) research,
cross-shareholding is described as the circumstance in which corporations own each
other’s shares for specific purposes.91 These purposes can include carrying out a strategic
business plan between multiple corporations and banks, or dealing with the legal
requirement for minimum capital or capital adequacy.92 In a business relationship
involving suppliers and customers, cross-shareholding is designed to support the
transactional relationship between parties when both parties have the rights (of
shareholders) to cross-check the business of the other party; in a credit relationship
between banks and corporate clients, cross-ownership may give the banks better
supervision over their clients’ solvency.93 In Japan, corporations and banks also form
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cross-shareholding networks to protect themselves from hostile takeovers. 94 In Onetti &
Pisoni’s research on cross-ownership in Germany, cross-shareholding is the event where
industrial or financial institutions hold shares in other corporations on a long-term basis.95
This share-ownership is a mutual relationship when a corporation holds the shares of
other corporations and its own shares are held by other such corporations, thereby
forming a cross-shareholding system among corporations (and banks). In a crossshareholding network, the relationship between members can be that of a business
relationship between corporations in the same industry, or a relationship between
distributors and customers, and creditors and borrowers.
The cross-shareholding platform has been developed in many countries, especially the
European continental countries or Asian countries in which the capital market is illiquid
because trade of control and ownership is infrequent, and where sophisticated structures
of inter-corporate shareholdings have developed.96 Whereas, in the countries with
market-oriented corporate systems, for example, the US or the UK (common-law
countries), cross-ownership does not develop to the same extent because their capital
markets are liquid with the presence of a great number of public companies, fewer intercorporate shareholdings and well-developed securities exchanges.97
It is important to distinguish a cross-shareholding structure established for a specific
purpose from the situation where corporations or financial institutions may accidentally
cross-hold shares because of their financial investment activities. Cross-shareholding
only creates impacts when the corporations or banks in a cross-shareholding network
influence the decision-making process of the members in that network.98 That is why the
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laws need to set out a threshold for shareholding or other conditions. These laws would
specify whether such shareholding ratio and/or other factors, for example, the relation to
corporations’ boards of management or executives, can place a corporation/bank in a
position where they control the corporate management or decision-making of other
corporations. This threshold is designed to define the line between cross-shareholding
and the common case where an investment bank holds a great number of corporate shares
in its portfolio. In the latter case, shareholding and portfolio management is a business of
the investment banks; they purchase, hold (often for short-term) and sell these shares to
gain the differences in shares’ prices instead of aiming to control any corporation.
The level of cross-shareholding among members of a cross-ownership network is
measured by the ‘cross-shareholding ratio’. This ratio can be calculated by reference to
the value of cross-owned shares among the members of the cross-shareholding network
to the total outstanding shares of all members.99 The cross-shareholding ratio of a
member in a cross-shareholding network demonstrates the extent of such crossshareholding in a cross-shareholding group in research.
Categorisation of cross-shareholding
Cross-shareholding is a complicated type of corporate ownership, with many forms.
There are several ways to categorise cross-shareholding forms. If cross-shareholding is
categorised based on the relationship between the members of the cross-shareholding
network, two forms of cross-shareholding are: vertical cross-shareholding and horizontal
cross-shareholding. In vertical cross-shareholding, shares of parent companies are also
held by subsidiaries, whereas in horizontal cross-shareholding, shares of a corporation are
cross-held by other corporations without the parent–subsidiaries relationship.100
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Cross-shareholding can also be categorised by the complexity of the cross-shareholding
structure. Yakura and Li classified the cross-shareholding structure into six categories
based on the cross-shareholding complexity.101 The least complex form of crossshareholding is direct cross-shareholding (or ‘simple cross-shareholding’) where a
corporation owns shares of another corporation and vice versa; for example, corporation
A holds 5% of bank B’s shares and bank B conversely owns 15% of shares of corporation
A.
Figure 2 illustrates six forms of the cross-shareholding structure.
Figure 2: Forms of cross-shareholding102
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Indirect cross-shareholding is more complicated, and can be divided into five other
forms: straight cross-ownership, the circulation form, the web form, the radiation form,
and the modified radiation form.
Straight cross-ownership is the simplest form in this group, this is where the start and end
points of the cross-shareholding relation are identifiable. In the circulation structure, it is
more difficult to identify the start and end points of the cross-shareholding and,
accordingly, it is more difficult to calculate the actual shareholding of a member in the
cross-shareholding network. For example, as can be seen from Figure 2, A may not
directly own any shares in D like C or B, but through A’s shareholding in B and C, A can
indirectly impact D. The difficulty in calculating the actual ratio of shareholding in this
case is that D can also affect A’s management through its shareholding in B and C. The
specification of actual shareholding or influence of each member in a cross-shareholding
structure in the web form is even more difficult when all the members are cross-owned.
Forms 5 and 6 are the radiation forms, in which the cross-shareholding structure is built
around a central member. Unlike the stock pyramid structure, the members of these
models of cross-ownership link horizontally (in terms of shareholding) around
(commonly) a financial institution to strengthen the central position of such institution in
the cross-shareholding structure.103
The above-mentioned forms of cross-shareholding are theoretical categories. In practice,
a cross-shareholding structure is much more complicated because it can be a hybrid
product made up of all forms of cross-shareholding and of the stock pyramid structure.
When studying cross-ownership in Vietnam’s banking industry, the shareholding
structure should be considered in a broader context that includes all forms of crossshareholding as well as the pyramidal structure . Furthermore, to identify the controlling
shareholders and ultimate owners in the financial market, in addition to the review of the
actual shareholding in banks and corporations, governments and researchers need to
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consider other factors including institutional problems, social or family relations, and
economic-benefit ties. All of these factors might affect the decision-making process of a
company in addition to its shareholding ratio.104 It is necessary to take into account these
factors when studying the developing Asian countries where the legal framework is
incomplete, the legal enforcement is not strong enough and the administrative system is
corrupt.105
Impacts of Cross-shareholding on a Banking System
• Positive Impacts of Cross-shareholding on the Banking System
First, cross-ownership helps the members within a network to prevent a hostile takeover,
including by their rivals in the market.106 Specifically, in the case of intentional crossownership networks created by the banks and their investors, members can negotiate and
plan to defend a takeover scheme from competitors through a cross-ownership structure.
Consequently, this can stabilise the operation of banks and allow them to carry out longterm projects without being affected by interference from the new owners. Previous
studies on Japan’s cross-shareholding proved that this cross-shareholding structure can
assist the banks in fighting hostile takeovers through the role of stable investment.107
Second, cross-ownership can generate benefits and advantages in business to other banks
and corporations via various channels.108 To survive in a competitive market, a bank must
cooperate with other enterprises, including other banks, to gain support in technology,
information, human resources, client base, public relations and finance. With support
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through other members in its network, a bank can improve its business and
competitiveness and thus bring benefits to its investors. Research undertaken in 2012
argued that cross-ownership can boost economic power of the members within a crossownership network, and clearly increase profits and overall performance.109
Third, cross-shareholding as a form of shareholding relationship between banks and their
borrowers can shorten the length of time taken for due diligence or investigation between
banks and enterprise borrowers. When cross-owned, the sharing of information among
banks and enterprises is easier. Specifically, the bank may have better access to
information regarding the organisation, management, finance and business risks of the
enterprises applying for credit.

110

Accordingly, this lowers the cost and time for

inspection and investigation for both parties in a financial transaction. 111 When the
information asymmetric is solved, the negotiation and execution of a financial agreement
is no longer a problem for banks or enterprises.112
Fourth, cross-shareholding offers both the banks and the enterprises in a cross-ownership
network stable business partners.113 The banks can give the member enterprises in such
network a stable source of credit for conducting their long-term business projects, or even
short-term finance, for daily business. In exchange, the bank owns a base of loyal and
promising customers, not only for lending activities but also for other financial services
such as money remittance, deposits or letters of credit. Moreover, the enterprise members
in this cross-ownership structure can invest more in the banks to maintain ownership ratio
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and control when the banks issue shares to increase their charter capital, and vice
versa.114
Fifth, cross-ownership with the participation of the international financial institutions in
the investment and development of the banks might bring positive effects. A strong cash
flow from overseas can be injected to improve the banks’ financial capacity.115 In
addition, the professional experience, human resources and client base from these large
and well-known international financial institutions can be valuable to the domestic banks,
especially in a new and developing market such as Vietnam’s.
• Negative Impacts of Cross-shareholding on the Banking System
The negative impacts of cross-ownership include, first, that cross-ownership may
‘virtually’ increase equity, leading to the violation of regulations on actual equity and
credit.116 By its nature, cross-shareholding involves a situation in which the enterprise
holds its own shares through the ownership of its affiliated company’s shares. The charter
capital of the banks and corporations in the cross-ownership network may be raised by
the investment (capital contribution) of the members in such network, but there is only a
virtual amount of capital transferred back and forth among the members. The capital may
increase many times in the company’s books, but the initial equity stays the same. 117 In
research on cross-ownership in Germany, the results demonstrated that the capital in the
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listed companies in Germany has been raised 25% in comparison to the initial and actual
contributed capital, due to cross-ownership.118
Second, cross-ownership may reduce the competition among banks, allowing them to
form a monopoly in an industry.119 Although cross-ownership can create cooperation
among enterprises, it can lead to a monopoly. In a market where competitors can
establish a cross-shareholding structure, the sale price and the profits of the enterprises
may increase, while conversely the benefits and rights of the consumers may decrease.
Besides, the cross-ownership situation will defeat the goal of an enterprise, which is to
maximise the individual enterprise’s value, and instead serve the benefits of a group of
corporations. Cross-shareholding is proved to reduce competition because of the shadow
transactions and negotiation undertaken among the members of a network.120
Third, cross-ownership negatively impacts on a bank’s corporate governance. 121 The
shareholders’ and board of directors’ meetings can no longer be effective when the role
of minority shareholders is undermined to a large degree. Arbitrary decisions can be
made for the sake of a ‘benefit group’ such as board members, directors or majority
shareholders. Cross-ownership may guarantee the executives their position despite
performance because their power is created by gathering voting rights from delegating
shareholders to maintain their benefits.122 A study depicts majority shareholders as
attaining the control of banks via cross-ownership, adversely affecting minority
shareholders and thus limiting the chances of attracting promising investors. 123 Finally, it
will lead to an imbalance in firms’ corporate governance.
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Fourth, the shares of investors (in a cross-ownership network) are not often clearly
transacted in the securities market, so that they imbalance the market.124 The members of
the cross-ownership network can negotiate and compromise to manipulate the price of the
shares on the market, and the under-the-table transactions between cross-shareholding
members might influence the performance of the stock market. Additionally, to maintain
cross-ownership, the players need to maintain their ownership rights so that shares will be
held for a long period. The liquidity of such shares is thus decreased. A non-transparent
and low liquidity securities market, as such, cannot tempt foreign investors, and may
restrict the involvement of long-term investors.125
Fifth, systemic risk can be easily spread to the member entities in a cross-shareholding
network. The stability of one bank affects the stability of the other banks in the market
when these banks are related through cross-shareholding.126 That means when there is a
problem with the bank, especially a financial problem, a cross-ownership issue creates
links through which a problem in one bank can be transferred to the whole network of
cross-ownership, including commercial banks, investment banks, insurance companies
and so on. For example, in the period from 1985 to 1991 in Japan, even when the
performance of the enterprises in a cross-ownership network was good, the decrease of
share price of one member in such a network was able to bring down the price of the
shares of other well-performing enterprises.127 A decrease in share price can be more
serious when enterprises are directly cross-owned.128
Sixth, when the information asymmetries between the creditor and the debtor are solved
through cross-ownership, and then the access to banks’ credit is simple, the enterprises
may tend to rely on external financial aid through borrowing from the banks instead of
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using the financial resources of their own business.129 Because the cost of lending in this
case is low and the conditions for loans are easier, the enterprises will become dependent
on the financial support of the affiliated banks. The financial leverage of the enterprises
hence will be acutely high and the cost of debts will rise along with it, resulting in the
risk of insolvency.130
Seventh, similar to pyramidal shareholding, the conflict of interest issue is inherent in
cross-ownership.131 In the case where a number of banks in a cross-ownership network
provide credit to a member enterprise, the bank that directly owns such enterprise will be
placed in a dilemma.132 As the shareholder of the member enterprise, the bank may have
information regarding the business operations and finance of the company, and it can
harness this insider information to accelerate the collection of the debt, realise the
mortgages and perform other actions to hedge risk before other banks (that also provide
lending to such company) can act.133 However, because it is cross-owned in such a
network, the said bank bears the responsibility as an investor in the company and has to
maximise the company’s value regardless of its business situation. As a result, the banks
are in a difficult position regarding whether to prioritise the benefits of the creditors or of
the investors.
Eighth, through cross-shareholding networks, many Japanese banks have found
techniques to liquidate their assets so they can generate gains to hide the non-performing
loans.134 In Vietnam, banks can transform non-performing loans into other kinds of assets
via transactions with other banks and enterprises in a cross-ownership network.135 By
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selling non-performing loans to affiliated entities with a price agreed between them
(which never reflects the real market value), accordingly the loan will be wiped off the
bank’s books. Nonetheless, the non-performing loans still exist in the system and are
conveyed among the financial institutions and corporations.136
Conclusion
The theoretical analysis in the first section of this chapter has explained the agency
problems of different corporate ownership structures, the agency problem in bank
management, the moral hazard of bank operation and lending. This helps us to
understand the motives of the controlling shareholder in establishing the ‘controlling
minority structure’, specifically pyramidal and cross-shareholding structure. This
shareholding structure has been demonstrated as a useful mechanism for the controlling
shareholders to control and exploit banks’ or firms’ resources at the expense of minority
shareholders and depositors. The previous literature and findings on the agency problems
in bank lending, and shareholding structure seem to reflect what has happened in
Vietnam’s banking practice, especially the examples of bank’s failure due to crossshareholding.
Also under the analysis in second section of this chapter, cross-shareholding have been
shown to have brought advantages and disadvantages in various jurisdiction. However,
on a long-term basis, due to the agency problem, the cross-shareholding disadvantages
outweigh the advantages and may lead to negative consequences for the financial system
and the economy. The next chapter will discuss the development of cross-shareholding,
its extent in Vietnam’s banking industry, connection with the NPL crisis and the
respective regulations and policies pertaining to cross-shareholding that Vietnam adopted
in response to the cross-shareholding problem. This chapter on the theoretical
background and Chapter 3 form the basis for the analysis in Chapter 4 which studies the
shortcomings the financial regulatory framework in Vietnam and why this framework
136
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fails to provide effective supervision and restriction on cross-shareholding within
Vietnam’s banking system.
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Introduction
This chapter will investigate the origin and growth of cross-shareholding in the
banking industry within Vietnam’s political–economic context, and the development
of regulations and policy against cross-shareholding arrangements among banks and
firms in Vietnam. Understanding the origin and growth of cross-shareholding and
the relevant regulations will help create an overall picture of the objective and
subjective reasons leading to the sophisticated cross-shareholding networks among
banks and firms. Chapter 3 will also discuss the structural shortcomings of the
Vietnamese legal system that facilitated the development of cross-shareholding
networks and that are undermining the regulation and unwinding of crossshareholding in the Vietnamese banking system. This will contribute to the analysis
on the causes of Vietnam’s failure in supervising cross-shareholding practice
developed in Chapter 4. Building on my analysis of the origin and development of
cross-shareholding in this chapter, I develop in the last chapter a reform roadmap for
the financial regulatory framework which is appropriate for Vietnam’s politicaleconomic context.
This chapter has three sections, depicting three periods of the development of crossshareholding and its regulatory framework in Vietnam. The first section delves into
the historical background of Vietnam’s banking system and the reason leading to the
adoption of cross-shareholding structures in the banking industry. This section seeks
to explain why the cross-shareholding structure is present within Vietnam’s banking
system and how the arrangement developed from a simple cross-ownership structure
to multiple networks of sophisticated cross-shareholding among financial
institutions and corporations.
The second section of this chapter focuses on analysing the sophistication of crossshareholding among commercial banks and their affiliations around the period
2012–2013 when the cross-shareholding structure linked commercial banks with
other State-owned and private financial institutions, as well as with industrial
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corporations, into a sophisticated network that was difficult to supervise. This
section also provides the statistics regarding commercial banks’ subsidiaries and
affiliated companies in different business. Through these statistics, it is not hard to
see that the commercial banks in Vietnam have a wide range of subsidiaries and
affiliated companies investing in high risk industries such as securities, real estate or
insurance, increasing the banks’ and their affiliates’ exposure to a systemic collapse.
The last section of the chapter examines the connection between complicated crossshareholding arrangements and the bad debt crisis, and explains how the crossshareholding arrangements may result in rising non-performing ratios in commercial
banks. The section further analyses various regulations and policies that have been
deployed by the Vietnamese government to restrict and regulate the crossshareholding arrangements not only in the banking industry but also in the economy
at large.
3.1 Development of cross-shareholding structures under an economy in
transition
3.1.1 ‘Socialist-oriented’ Market Economy and Birth of Dual Banking System
Prior to the ‘Renovation’ – ‘Doi Moi’ Policy: The ‘Central Planning’ Model and
the Single-Tier Banking System
The year 1945 marked a historical milestone: Vietnam gained independence after
nearly a century of colonisation under France and Japan, and established first
democratic government in the country’s history—the Democratic Republic of
Vietnam.1 The newly established government continued the war against France to
protect its recently claimed independence for another nine years, until 1954. 2 From
that year, Vietnam was separated into two parts, with two independent governments:
1
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the North, led by the Communist Party of Vietnam (‘CPV’) with the support of the
Soviet Union and China, and the South, which followed a capitalist model and
received protection from its ally, the United States. 3 A civil war broke out between
the two parts of the country from 1954 to 1975. The country was officially unified in
1975, after the North government finally defeated the South. Since Vietnam’s new
government in the North was heavily supported by the former Soviet Union and
China through the war, Vietnam’s government asserted its allegiance towards the
communist ideology and the Soviet development model in building a new country
after the civil war.4 Under this Soviet development model, the ‘central-planning’
regime was deployed in all political, economic and social activities which, in
principle, were to follow the plans contemplated beforehand by the ‘Central’ State
government.5
Neither market, trade, nor any form of business existed in any sense at this time,
since the economy was fully subsidised by the government. 6 After the unification of
the North and the South in 1975, private enterprises in the South, which had
operated under the capitalist economy of the previous government in South
Vietnam, were nationalised and managed under a ‘central-planning’ mechanism.7
3

Ibid 75.

4

Ibid.

5

The ‘central planning’ model or ‘centrally planned economy’ is a model of economic development which
has been applied in Soviet Union, Eastern Europe countries, China, Vietnam and other communist countries.
Unlike the ‘market economy’ where the profit motive and the interaction between businesses and
consumers determine the development and movement of the economy, in ‘central planning’ model, the
Government is the only one making economic decisions, possessing and controlling the means of
production, and the resources are distributed mainly through planning. Under this economic model, Stateowned enterprises predominantly undertake the production of goods and supplying of services, and private
enterprises do not exist.
See Melanie Beresford and Phong Dang, Economic Transition in Vietnam: Trade and Aid in the Demise of a
Centrally Planned Economy (Edward Elgar Pub, 2000).
Zuzana Brixiová and Aleš Bulı ́ř, 'Output Performance under Central Planning: a Model of Poor Incentives'
(2003) 27(1) Economic Systems 27.
6

M. Beresford, ‘The Development of Commercial Regulation in Vietnam’s Market Economy’ in John Gillespie
and Albert H.Y. Chen (eds), Legal Reforms in China and Vietnam: a Comparison of Asian Communist Regimes
(Routledge, 2010) 255.
7

Nguyen (n 2) 79.

73

The development of the legislative system was very limited, and the administration
of the country was conducted mostly under the CPV’s directives in this period.8
The inception of Vietnam’s banking system could be marked from when the
National Bank of Vietnam was established in 1951 as the first central bank in
Vietnam’s history. It was renamed the State Bank of Vietnam in 1961.9 Acting as
the central bank, SBV played the main role in building an independent monetary and
fiscal system, though its function was predominantly to provide finance to
Vietnam’s manufacturing and to the weapons trade to support the war against the
French, and subsequently the civil war.10 During the war, and from 1976 to 1989,
Vietnam had operated a single-tier banking system in which the SBV was the only
bank performing the functions of a central bank as well as a commercial bank.11
There were no commercial banking activities in this period, and no private banks or
any form of financial institutions accordingly existed.12
‘Socialist-oriented’ Market Economy and the Birth of the Dual Banking System13
In the late 1970s and early 1980s the West and China cut aid in response to
Vietnam’s invasion of Cambodia.14 The State, under the ‘centrally planned
development model’, no longer had the resources to fully subsidise the economy. It
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failed to even meet the basic needs of the people, such as food, education or medical
care. These shortages of basic goods and services put the Vietnamese economy and
leaders under great pressure.15 The fully subsidised economy also led to ‘overexpenditure of the state budget, hyperinflation and serious macroeconomic
imbalances’.16 The policymakers undertook three currency reforms in 1976, 1979
and 1985 to remedy the escalating problems, but these attempts all failed and
brought the inflation rate to the hyperinflationary level of 775% in early 1986. 17 The
Sixth Party Congress of the Communist Party of Vietnam, in 1986, achieved a
breakthrough in the history of modern Vietnam’s ideology with the ‘Doi moi’
(‘Renovation’) policy, which terminated the Soviet development model and
presented a new model, the Socialist-oriented market economy, a model borrowed
from China.18 Not only was the economic development model reformed, but other
political and legal aspects in the centre of the movement were also changed. After
the collapse of the Soviet Union, Vietnam changed its foreign policy from ‘a onedimensional Soviet orientation to a multifaceted ‘friend to all’ approach’ in order to
attract foreign investment and to find markets outside the ‘communist’ zone.19 Since
that milestone, Vietnam has embarked on various reforms and policy changes in
administration, the legal system and various aspects of the political–economy to
catch up with the development of the region and the rest of the world.
Following comprehensive reform, the government adopted two important statutes in
the banking and finance areas in 1990: the Pháp Lệnh Ngân Hàng Nhà Nước Việt
Nam 1990 [Ordinance on State Bank of Vietnam 1990], and the Pháp Lệnh Ngân
Hàng, Hợp Tác Xã Tín Dụng, và Công Ty Tài Chính 1990 [Ordinance on Banks,
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Credit Cooperatives, and Financial Companies 1990], which established a
completely new regulatory framework for the operation of SBV, private and Stateowned banks and other financial institutions. These pieces of legislation officially
transformed Vietnam’s banking system from a single to a dual banking system
where the functions of the SBV were limited to functions that a standard central
bank should have, including setting out currency policy, issuing notes, supervising
the credit system and commercial banks and allowing the commercial banks to
undertake financial intermediary functions (mobilising and distributing credit).20
Since that major reform of the banking system, for more than two decades the
banking industry has significantly developed in terms of structure and services.21
From a sole-bank system with only SBV owning the functions of a commercial bank
and a central bank, the banking and financial market now has the involvement of
both domestic and foreign banks, as well as other types of financial institutions. In
2014, it was estimated that there were six major State-owned commercial banks
(‘SOCB’), 40 joint-stock commercial banks (‘JSCB’), four joint-venture commercial
banks, five 100% foreign-owned commercial banks, 100 branches and
representative offices of foreign banks, 17 financial companies, 12 financial-leasing
companies and around 1100 credit funds in Vietnam.22
The Ordinance on State Bank of Vietnam 1990 required that the SBV separated its
central bank functions from the commercial bank function. Therefore, its previous
departments were transformed into four State-owned commercial banks, and these
departments are still assigned different missions to develop certain areas of the
economy.23 The State Bank’s Industrial and Commercial Lending Department was
transformed into the Vietnam Industrial and Commercial Bank (formerly
20
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‘Incombank’, now ‘Vietinbank’), the International Trade Department became the
Bank for Foreign Trade of Vietnam (‘Vietcombank’), the Department for Financial
Support of Agriculture was turned into the Vietnam Bank for Agriculture and Rural
Development (‘Agribank’), and the Department of Infrastructure became the Bank
for Investment and Development of Vietnam (‘BIDV’).24 These four state-owned
banks are currently the biggest banks in Vietnam in terms of branch quantity and
equity. The shareholding structure of these SOCBs is simple and transparent because
they are fully or mainly owned by the government. Joint Stock Commercial Banks,
in contrast, have a sophisticated shareholder structure consisting of public, private or
foreign shareholders.25
SOCBs, regardless of gradually losing market share to JSCBs, are still the major
players in the banking industry. In terms of total assets and branches, the biggest
bank is the Agribank, and the remaining eight banks, three are SOCBs —
Vietcombank, Vietinbank, and BIDV, and five other JSCBs — Saigon Joint Stock
Commercial Bank (‘SCB’), Military Joint Stock Commercial Bank (‘MBB’), Asia
Commercial Bank (‘ACB’), Saigon Thuong Tin Commercial Joint Stock Bank
(‘Sacombank’), and Vietnam Export Import Commercial Joint Stock Bank
(‘Eximbank’).26 In spite of the high concentration of JSCBs in Vietnam, almost half
of the JSCBs were minor in scale, given that their assets are less than VND50
trillion and the charter capital is less than VND5 trillion.27
3.1.2 Vietnam’s Main Regulators in Banking Industry after ‘Doi Moi’
National Assembly
Vietnam’s political system is built upon the principle of centralized democracy:
political power is centralized in one authority, the National Assembly (‘NA’), and
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then delegated to inferior authorities. The NA is the highest state power body of
Vietnam; and it holds all constitutional and legislative powers, can decide on
important issues for the country, and can conduct the supreme supervision over the
activities of the State.28 Specifically, it can exercise supervision over the
organization and operation of the NA, President, Government, People's Courts,
People's Procuracies, National Election Council, State Audit Office, local
administrations, and other agencies established by the NA.29
The tenure of the NA is five years and it needs to be organized (for meeting) two
times per years. The Standing Committee of the NA is the department working
between the NA’s meeting sessions. As the main body of the NA, it has the right to
supervise and control over the implementation of the Constitution, laws and
resolutions of the NA, its own ordinances and resolutions, the operation of the
Government, the Supreme People’s Court and the Supreme People’s Procuracy. Its
key functions are to enact ordinances (a legal document which has the equivalent
power to laws) and interpret the Constitution and laws. In banking and finance areas,
the NA provides all the main legislation to regulate the banking activities and
financial markets such as the current Luật Ngân Hàng Nhà Nước Việt Nam 2010
[Law on State Bank of Vietnam 2010] (‘Law on SBV’), Luật Tổ Chức Tín Dụng 2010
[Law on Credit Institutions 2010] (‘Law on CI’), Luật Chứng Khoán 2006 [Law on
Securities 2006] and Luật Kinh Doanh Bảo Hiểm 2000 [Law on Insurance Business
2000].
Government and Prime Minister
The Government is the executive branch of the political system, the highest body of
State’s administration, comprised of the Prime Minister, Deputy Prime Ministers,
Cabinet Ministers and other members.30 Its major functions and powers are set out in
28
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Article 96 of the Constitution.31 The Government is supported by a number of
specialized ministries and ministry-like agencies in specific areas such as Ministry
of Finance (‘MOF’), Ministry of Planning and Investment (‘MPI’), Ministry of
Industry and Trade, and SBV.32
The Government is also one of the most important regulators in the banking
industry. Many legal documents, Decisions and Decrees, issued by the Government
are to implement the laws (of the NA) in the banking and finance areas and to
provide detailed regulations and procedures in this field. For example, it has
promulgated a number of Decrees to provide guidance for the implementation of
certain contents of the Law on CI, to name a few, Nghị Định 39/2014/ND-CP của
Chính Phủ ngày 7/5/2014 về hoạt động của công ty tài chính và công ty cho thuê tài
chính [Decree 39/2014/ND-CP of the Government dated 7/5/2014 on the operation
of financial companies and financial leasing companies] or Nghị Định 57/2012/NDCP của Chính Phủ ngày 20/7/2012 về chế độ tài chính đối với tổ chức tín dụng, chi
nhánh ngân hàng nước ngoài [Decree 57/2012/ND-CP of the Government dated
20/7/2012 on the financial regime for credit institutions and branches of foreign
banks].
The Prime Minister is the leader of the Government and responsible for the
Government’s operation and performance. In addition to the general responsibilities
of the Government, the Prime Minister has his own duties, powers and
responsibilities which are designated in Article 96 of Constitution 2013. Having the
power to administer all areas of the politic, society and economy, the Prime Minister
from time to time has issued key legal documents in banking and finance sector.
31
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The Prime Minister, for instance, issued Decision 254 approving Project
‘Restructuring the system of credit institutions in the period 2011-2015’ which has
significant impacts on the structure and operation of the banking system and
financial market in Vietnam.
State Bank of Vietnam
Banks and their activities are mainly governed by Law on SBV and the Law on CI.33
Beside these two laws, there are lower and supporting legal documents, such as
decrees or circulars, to implement the general rules or provide detailed guidance for
the application of such laws. According to Article 2 of Law on SBV, the SBV in
Vietnam is the central bank performing the state’s function in the management of
currency, banking operations and foreign exchange. Regarding the management of
banking operations, Article 4.9 of Law on SBV stipulates that the SBV has the
power, inter alia, to issue, amend or withdraw the establishment and operation
licenses for credit institutions; and to approve the merger and acquisition of credit
institutions. It has the rights and duties to carry out inspection and supervision over
banks and banking activities. More importantly, its function also is to ensure the
safety of banking operations and systems of credit institutions, in other words, it is
the prudential regulator of banks in Vietnam.
3.1.3 Development of cross-shareholding structures in the banking industry in
Vietnam
Cross-shareholding began developing among Vietnam’s credit institutions in the
early 1990s, shortly after the dual banking system was established. At the outset,
cross-ownership in the banking system was primarily formed to support small-scale
banks in finance, human resources, and professional services. 34 In 1990, when the
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Ordinance on Banks, Credit Cooperatives, and Financial Companies was passed,
the banking sector in Vietnam had only four SOCBs. After the promulgation of this
Ordinance, a strong wave of newly established joint-stock commercial banks
emerged. The number of banks rose from four in 1990 to eight in 1991, to 45 in
1993, reaching the peak of 56 in 1997.35 The scale of these banks in this period was
small, with limited capital capacity. The government thus had a policy allowing the
State-owned banks to invest in private banks and become its shareholders. 36 The
presence of the State-owned banks in the shareholding structure of the private banks
served two main purposes. First, it helped the government to supervise the operation
of these private banks more easily because the supervision mechanism in place was
inadequate.37 Second, the State-owned banks with larger resources and better
experience in management or customer service might help the private banks in
developing their human resources, capital capacity, management mechanism, riskcontrol and the other aspects of the banking business.38
The Asian financial crisis of 1997–1998 exposed several vulnerabilities of the
loosely supervised banking system and financial market in Vietnam. 39 The number
of banks in Vietnam decreased remarkably when a large number of banks were
restructured, wound up, or merged.40 To respond to the situation and boost the shaky
banking industry, legislators enacted an easy-access credit policy and other
deregulation policies (which aims at providing access to banks’ credit for SOEs
easily and quickly).41 In 1997, the first Law on Credit Institutions was enacted by
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the NA to replace the outdated and vague Ordinance on Banks, Credit Cooperatives,
and Financial Companies, and set out a more detailed legal framework for banking
activities.42 This law, although an upgraded version of the previous Ordinance, still
left much room for share-purchase activities, which subsequently became an ideal
environment for the expansion of cross-shareholding arrangements. Article 69 of the
Law on Credit Institutions 1997 allowed credit institutions to freely invest in each
other’s shares: ‘The credit institutions may use their capital and reserve funds to
contribute capital or purchase shares of other credit institutions or enterprises
according to laws’. This provision’s purpose was to create diversity in the
shareholding structure of the new-born market, which previously had only one
player — the government.
Furthermore, the growth and involvement of private, foreign and mixed-ownership
banks in the banking industry led to remarkable improvements in financial services;
specifically, the increase in networks of commercial banks’ branches in both cities
and rural areas promoted the mobilisation of savings from corporate and individual
depositors.43 The open policy and deregulation in the financial sector, nonetheless,
came with risks. While allowing firms and banks to purchase shares and make
capital contributions to banks, this law did not provide any restriction on (1) crossshareholding among banks and their subsidiaries or affiliates, or on (2) the
percentage of banks’ capital which could be used for the share-purchase. Until 2005,
the SBV enacted Quyết Định 457/2005/QD-NHNN của Thống Đốc Ngân Hàng Nhà
Nước ngày 19/4/2005 về việc ban hành ‘Quy định về các tỷ lệ đảm bảo an toàn
trong hoạt động của tổ chức tín dụng’ [Decision 457/2005/QD-NHNN of SBV
42
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Governor dated 19/4/2005 on promulgation of ‘prudential standards for credit
insitutions’], which introduced a specific restriction on share-purchase and capital
contribution, in which the investment (share-purchase or capital contribution) should
not exceed 11% of charter capital of the target enterprise or credit institution.44 In
addition, the total amount of the investment in other enterprises or credit institutions
should not exceed 40% of such a credit institution’s charter capital and reserve
fund.45 Yet, this Decision does not impose any restriction on cross-shareholding
between banks and their subsidiaries or affiliates.
Owing to the lack of legal restrictions on capital contribution and share purchase, the
State-owned groups and corporations (State-owned conglomerates), with vast
finance coming from the State’s budget and underlying favourable support from the
government, invested vigorously in different sectors of the economy, including the
banking and financial sector.46 These State-owned conglomerates established banks
with low capital, and then took advantage of their influence (in the economy) to list
the newly established banks on the stock exchange.47 When the stock price
increased, they sold banks’ shares to make a profit while still maintaining the
shareholding ratio sufficiently to be in control of such banks.48 The banks under the
SOEs’ control were directed to finance the controlling SOEs’ various projects or
subsidiaries. The loans provided for these corporations were guaranteed by lowquality mortgages through an easy and shortcut assessment process. 49 This practice
has been explained in Section 1.3 of Chapter 2 on the lending corruption of bank.
Because of the agency problem in the corporate governance of banks, the controlling
shareholders divert banks’ lending to the projects belonged to their affiliate
44
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companies. When such projects were unsuccessful, and the borrower became
insolvent, the banks had to realise the low-value mortgages or write off the debt. As
a consequence, the non-performing loan ratios of these banks continued to rise.50
In another scheme, to be in control of the management of other banks or to establish
a new bank, banks had set up subsidiaries or affiliates to purchase shares of the
emergent banks. These affiliates received loans from the mother bank to contribute
capital to the target bank with the security of the loan being the target bank’s
shares.51 For example, Vietbank was established in February 2007 by this scheme.
The majority shareholders of this bank contributed capital to establish this bank via
loans from other credit institutions, including ACB, and the security of this loan
included Vietbank’s shares. Furthermore, ACB was a majority shareholder of
Vietbank, with a shareholding of 10%.52 Currently, ACB and Vietbank are still in a
cross-shareholding relationship that is in breach of the restriction provided in Law
on CI, and these banks are requested by the SBV to lower their mutual shareholding
for meeting the cross-shareholding restriction.53 During this period (before the
enactment of Law on CI), this scheme of capitalisation for small-scale banks was
popular.54 The small banks and companies, conversely, invested in the large banks
and became the majority shareholders. This could pose a risk that the controlling
shareholders of the companies and small banks will try to divert banks’ funds to the
projects of such companies, or rescue the small banks, and the major banks’ loss will
be suffered among shareholders and depositors. This is a typical agency problem in
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corporate governance of banks as analysed in Chapter 2.55 A case to illustrate this
practice was that of Southern Bank (a small-scale bank), Southern Jewellery
Company (a jewellery company) and the members of executive boards and director
boards of other banks which held a great number of shares in Sacombank, one of the
largest banks in Vietnam.56 These controlling shareholders later became one of the
biggest borrowers in Sacombank with high ratios of non-performing loans.
Sacombank also plays the main role in funding numerous projects of these
shareholders and their related entities.
The market again witnessed a new wave of bank establishments in 2006 when Quyết
Định 1577/QD-NHNN của Ngân Hàng Nhà Nước ngày 9/8/2006 phê duyệt Đề án cơ
cấu lại ngân hàng thương mại cổ phần nông thôn [Decision 1577/QD-NHNN of the
SBV dated ngày 9/8/2006 approving the Project on Restructuring of rural
commercial banks] was passed to convert the rural banks to urban banks. In this
year, ten rural banks were converted into urban joint-stock banks, and four jointstock commercial banks were established.57 Also in 2006, the government issued
Decree 141 to demand stronger financial capacity of the credit institutions. In light
of this Decree, the commercial banks were required to reach at least VND3000
billion in their charter capital in 2010 (subsequently extended to 2011), a large
number that was hard to achieve by the small-scale banks and newly established
banks. In practice, banks in Vietnam mobilised via three main channels: share
issuance, offering to foreign investors, or investment funds. 58 The securities market
was still down in the period 2008–2010 due to the impacts of the GFC, so the capital
mobilization of banks was very difficult.59 Nevertheless, until the end of 2011 all the
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banks complied with their duty to meet the capital requirement of VND3000
billion.60
The cross-shareholding arrangements are responsible for enabling banks to meet this
capital requirement.61 In particular the banks used their networks so that one bank
would provide credit to another bank and vice versa, and clearly the increase of
capital in this case was only on paper.62 To explain this in detail, the banks could
increase their capital via an intermediary company, specifically a financial
investment company that could be the shareholder of both banks. The lending bank
could transfer funds to the financial company under an investment trust agreement.
Then, the financial company would use such a fund to invest in the other bank
through the purchase of shares or bonds. The bank receiving the fund would be
successful in its capital mobilisation (through share/bond issuance), and the bank, in
exchange, would improve its credit growth, regardless of it having made no
contribution to actual growth of the market or the economy. Ultimately, the capital
of these two banks was transferred back and forth but the numbers in the records
were shown as improved.63
Until 2010, two important legal instruments were enacted to place a restriction on
cross-shareholding and other conditions of the investment activities of banks and
firms in the financial market: Thông tư 13/2010/TT-NHNN của Ngân Hàng Nhà
Nước ngày 20/5/2010 quy định về các tỷ lệ bảo đảm an toàn trong hoạt động của tổ
chức tín dụng [Circular 13/2010/TT-NHNN of SBV dated 20/5/2010 on prudential
standards for credit insitutions] (‘Circular 13’) and the Law on CI. The new
Circular on prudential standards was adopted by SBV to replace Decision
457/2005/QD-NHNN. Regardless of having no restriction on cross-shareholding,
this Circular applied a stronger restriction on credit institutions’ investment in other
60
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enterprises (in comparison with the previous Decision 457/2005/QD-NHNN) by
requiring that the total value of share-purchase and capital contribution should not
exceed 25% of the credit institution (previously 40%). 64 Just one month after SBV
adopted this Circular, the Law on CI was enacted by the NA, introducing the first
restriction on

cross-shareholding. Article 135 (of Law on CI) stipulates that

subsidiaries and affiliates of a credit institution are not permitted to contribute
capital or purchase shares in the credit institution or in each other. Furthermore, a
credit institution that is currently a subsidiary or an affiliate of a controlling
company is not permitted to contribute capital or purchase shares in the controlling
company. This law nonetheless does not have any mechanism to unwind the existing
cross-shareholding arrangements in the banking industry, nor does it provide any
sanction to deal with the violation of this restriction. As a result, the restriction was
in place, but the cross-shareholding kept expanding among banks and firms.65
Definition of ‘related person’
Article 135 of Law on CI restricts cross-shareholding arrangements among credit
institutions and their subsidiaries or affiliates. Yet the larger question of how to
determine whether a company is a subsidiary/affiliate of a credit institution, and vice
versa, is harder to answer in practice. A company is specified as an affiliate of a
credit institution when the credit institution, or the credit institution with its ‘related
person’, holds more than 11% of the charter capital or 11% of the shareholding with
voting rights of the company.66 In the case of ‘subsidiary’, a company is considered
a ‘subsidiary’ of a credit institution if it falls within the following situations:
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(1) The credit institution, or the credit institution with its related
person of the credit institution, holds beyond 50% of the charter
capital (or shareholding with voting right);
(2) The credit institution can directly (or indirectly) appoint the
majority or the entire membership of the Management Board or the
Member Council, or the director of that company;
(3) The credit institution is able to supplement and amend such a
company’s charter;
(4) The credit institution and its related person may directly (or
indirectly) control the approval of resolutions, decisions of the
shareholder general meeting, or the Management Board, or Member
Council of that company.
The above scenarios of ‘affiliate’ and ‘subsidiary’ in Law on CI shows that the
specification of ‘affiliate’ and ‘subsidiary’ relies on the definition of ‘related
person’. This ‘related person’ is also referred to in the other provisions (of Law on
CI) such as lending conditions, and the lending limit in certain cases. For instance, a
commercial bank’s total amount of lending to a client and this client’s related
persons should not exceed 25% of the commercial bank’s equity (Article 128.1 of
Law on CI). In the case of transaction with management’s related persons, the
management of a commercial bank is prohibited from providing preferential terms
(in lending or in other banking services) to the management’s related persons, under
Article 38 of Law on CI.
According to the Article 4.28 of Law on CI, related persons are organisations and
individuals having a direct or indirect relationship with other individuals or
enterprises in the below cases:
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a. the parent enterprise and any management officer thereof, and the
person having the authority to appoint such a management officer; and
its subsidiaries in a group
b. Subsidiaries and their mother company in a group
c. Any person or group of persons who may, through the management
bodies in the enterprise, control the decision making and operations of
such enterprise
d. Any management officer of the enterprise
dd. the spouse, father, adoptive father, mother, adoptive mother, child,
adopted child, blood brother and sister, brother or sister in law of a
management officer, or a member or shareholder who owns
controlling capital contribution or holds controlling shares in the
enterprise
e. Any individual who is authorised to represent any of the persons
described in paragraphs (a), (b), (c), (d) and (dd) of this Clause
g. The enterprise in which any person described in paragraphs (a), (b),
(c), (d), (dd), (e), and (h) of this Clause holds a level of shareholding
as to enable the control of decision making of the management bodies
in the enterprise
h. Any group of persons who, by agreement, altogether possesses a
controlling ratio of capital contribution or shares or other interests in
the enterprise or to control the decision making in the enterprise.
In practice, due to the complexity of the shareholding landscape of banks and firms
in Vietnam, these definitions may not cover all of the complex cases and scenarios
that might be entered into by bank owners and majority shareholders, especially
89

‘shadow’ controlling investors whose names do not appear on the books.67 The
Governor of the SBV admitted in a meeting with the NA that ‘cross-shareholding’ is
a complicated matter in which the ‘related person’ is hard to identify, especially in a
case where investors hire other persons to be the nominal shareholders; regulators
would will need to spend a great amount of time investigating these cases in order to
uncover the breach of the Law on CI.68
All the cases listed in these definitions are rigid and give no room for the relevant
authorities to investigate further if they have evidence or information that one
particular transaction or case is suspicious or abnormal but does not fall within the
coverage of these definitions. That is why in other jurisdictions, for example,
Australia, the law gives the relevant authority, namely the Treasurer, the right to
determine whether entities/individuals have ‘practical control’ over a financial
sector company.69 Because players in any financial market may come up with a
variety of techniques to hide their actual control over or impact on a company’s
decision-making process, this mechanism enables the regulator and the court to
sanction

violations

with

regards

to

the

unacceptable

cross-shareholding

arrangements in the financial industry.70
In short, the cross-ownership structures in Vietnam initially developed due to the
historical context of the country, and brought certain benefits to the development of
the banking industry. However, because of the lack of adequate supervision and an
incomplete legal framework, cross-shareholding in the banking industry has taken
on sophisticated structures, which will be difficult to unravel. The following section
analyses the sophisticated cross-shareholding networks which currently operate,
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with a detailed picture of the extent of the complicated ownership networks between
banks, financial companies, and corporations in Vietnam.
3.2 Sophistication of Cross-shareholding Networks in Banking Industry
3.2.1 Extent of Cross-shareholding among Banks and Corporations
In this section, I will examine the extent of cross-shareholding in the banking
industry around the period 2012–2014, the peak of the development of complicated
cross-shareholding arrangements among banks and firms in Vietnam. The
shareholding arrangements can be categorized into four groups based on the
shareholder structure of the banks. The first is the shareholding relationship between
domestic banks and foreign partners in joint-venture banks. The second is the
shareholding of the strategic foreign investors in both SOCBs and JSCBs. The third
is the cross-shareholding relation among SOCBs and between SOCBs and JSCBs.
The forth is the cross-shareholding among SOEs, JSCBs, and private corporations.
Cross-ownership between domestic banks and foreign partners in joint-venture
banks
Six joint-venture banks have been established in Vietnam’s banking market. 71 Jointventure banks are often set up by a foreign bank and a domestic bank. For example,
the Vietnam–Russia Bank is a joint venture formed between BIDV and
Vneshtorgbank (one of the leading universal banks of Russia and the largest in terms
of authorised capital).72 A joint stock bank can also be formed by more than two
parties such as the Vinasiam Bank, which was established with capital contributed
by Agribank, Siam Bank and Charoen Pokphand Group (a Thai banking group).73
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These joint-venture banks are set up to easily provide credit for the corporation
bearing the nationality of the foreign partner in such a joint venture. Furthermore,
they can give the foreign partner a first-hand opportunity to explore Vietnam’s
market and then decide whether to establish a 100%-owned branch in Vietnam. For
example, the Public Bank Berhad used to have a joint-venture with BIDV forming
VID Public Bank to explore Vietnam’s market, then they switched the joint-venture
to a 100% foreign owned bank after seeing the potentials of Vietnam’s market.
Therefore, this type of shareholding structure is popular and brings benefits to both
the foreign investor and the domestic market. Table 4 depicts the shareholding
structure of the joint-venture banks in Vietnam.
Table 1: Joint-venture banks in Vietnam74

No.

Joint-venture bank

Partners

Capital
ratio

1

Indovina Bank

Vietinbank

50%

Cathay United Bank

50%

(Taiwan)

2

3

74

Vietnam-Russia Bank

VID Public

BIDV

50%

Vneshtorgbank (Russia)

50%

BIDV

50%

This table is cited from: Pham and Le (n 71) 42.
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Shareholding of the strategic foreign investors in both SOCBs and JSCBs
In addition to giving permission for the establishment of joint-venture banks
between Vietnamese banks and foreign partners, Vietnamese policy-maker attracts
foreign investors by allowing them to invest in Vietnam’s SOCBs and JSCBs.
Currently, around 13 commercial banks have strategic business partners, mostly
well-known international financial groups or banks.75 The criteria to determine
whether a foreign investor is qualified for ‘strategic foreign investor’ status was set
75
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out in detail in Nghị Định 69/2007/ND-CP của Chính Phủ ngày 20/4/2007 về việc
nhà đầu tư nước ngoài mua cổ phần của ngân hàng thương mại Việt Nam [Decree
69/2007/ND-CP of the Government dated on foreign investors’ purchase of shares
in Vietnam’s commercial banks] (subsequently replaced by Decree 01/2014/NDCP). Only large-scale and high-reputation international financial groups can satisfy
the high standards for this status under this law. The presence of the ‘strategic
foreign investors’ in Vietnamese banks is expected to assist the banks in improving
their performance via the exchange of business experience and management skills
with these experienced financial institutions. Similar to the previous type of crossshareholding, this is also a shareholding structure with positive impacts on the
financial system and performance of the domestic banks. Table 5 shows the status of
this shareholding structure in Vietnam’s market.
Table 2: Status of Foreign Investment in Vietnam’s Commercial Banks76
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•

Cross-shareholding network of SOCBs and between SOCBs and JSCBs

As discussed in section 3.1.3, the shareholding of SOCBs in JSCBs has mostly
occurred because SOCBs purchased shares and invested in JSCBs in the 1990s
(especially after the Asian financial crisis of 1997–1998) to help them improve their
performance and financial capacity and for ease of state supervision. This crossownership strongly increased from 2006 to 2010 due to the legal capital requirement
set out in Decree 141.77 The small-scale banks were urged to meet the minimum
legal capital requirement, and the quickest way at that time was to call for the
investment of SOCBs.78 The cross-ownership among SOCBs also tells the same
story. In some cases, it was not that SOCBs intentionally planned to purchase
shares, but they did so because of the government’s policy, that is, the government
might have directed a big bank to take over a low-performance bank to keep it from
insolvency and to stabilise the market.79 For instance, Vietcombank was appointed
by the government in the late 1990s to take over Eximbank when this bank suffered
serious losses and experienced financial difficulties.80 Statistics from 2013 show that
Vietcombank was the bank that held the most shares (see below figure). With the
other SOCBs and JSCBs, it held 4.37% of Saigon Bank’s charter capital, 8.19% of
Eximbank, 9.67% of Military Bank, and 5.06% of Orient Bank as illustrated in the
below figure. Figure 3 shows a simple picture of the structure of the cross-ownership
network among SOCBs with statistics gathered in 2013.
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Figure 3: Structure of Cross-ownership Network among SOCBs81

•

Cross-shareholding among SOEs, JSCBs, and corporations

From 2006 to 2010, the market witnessed a robust growth in quantity as well as in
the scale of JSCBs and investment funds.82 A great number of SOEs, State-owned
groups and private corporations invested in private and State-owned commercial
banks through capital contributions and share purchase during this period. 83 The
purpose of SOEs and State-owned groups at this time was that they could easily
access credit from banks for their future projects (as the shareholders of these banks)
or for the investment activities of their controlled companies in other industries,
such as insurance, real estate, and securities.84 In exchange, the banks could increase
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their liquidity by receiving large deposits from the SOEs or corporate shareholders. 85
For the past few years, almost all large SOEs and State-owned groups in Vietnam
have held shares in certain banks. Nearly 40 SOEs and corporations have
shareholdings of more than 5% of commercial banks’ charter capital.86 SOEs or
large private corporations do not always directly own shares in a bank; they often
use an intermediary such as a subsidiary financial company, or an investment fund,
or a securities company under their control to invest in the banks. 87 This gradually
turns the networks of cross-shareholding among banks and corporations into more
complicated matrixes.88 Several remarkable cross-ownership relationships between
SOEs and banks are listed below.89
• Military Bank (MBB) is owned by SOEs such as Viettel Group (a mobile
network operator wholly owned by Vietnam’s Ministry of Defense) with
10% ownership, Saigon Newport with 5.7% ownership, and Vietnam
Helicopter Corporation with 7.2%.
• Petro Vietnam Group (the largest SOE in the petroleum industry) holds
20% of shares of Ocean Bank, 3.2% shares of Global Petro Bank through
its subsidiary Petro Vietnam Financial and Investment Company (PVFI),
and 1.5% of SeABank through its subsidiary Petro Vietnam Gas Company
(PV Gas).
• Vietnam National Coal Mineral Holding Corporation (TKV) has 9.3%
ownership in SHB, and Vietnam Rubber Group has the same amount of
shares in SHB.
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• Vietnam Textile Group owns 13.2% of shares in Nam Viet Bank
(Navibank).
• Vietnam Electricity Group (EVN) holds 25.4% of shares in AnBinh Bank
(ABB).
• Petrolimex Corporation has a shareholding of 40% in Petrolimex Group
Bank (PG Bank)
During this period, private corporations also used a similar investment scheme and
were active in investing in banks to gain credit favour for their future projects. 90 In
comparison with the cross-ownership in SOCBs, the cross-ownership structure
within JSCBs is more complicated. It is difficult to identify the ultimate owners of
the shares, because the corporations often purchase shares of banks via a
subsidiary.91 A typical case of a complicated web of cross-shareholding can be seen
in the shareholding relation between ACB, Eximbank, and Sacombank with other
small banks (presented in the figure below).
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Figure 4: Cross-shareholding among Corporations, Commercial Banks, and
State-owned Banks 92

Other cross-shareholding relationships between private corporations and banks and
among private banks are described below.93
• Techcombank is owned by Masan Group, Eurowindow, and HSBC, with
the respective shareholding ratio of 7.2%, 19.7%, and 19.6%.
• Maritime Bank has 8.9% of the shareholding in MBB and 10.2% in
Mekong Development Bank.
• Eximbank owns 5.2% of shares of Sacombank. Southern Bank, via its
affiliations with Phuong Nam Securities Corporation, and Phuong Nam
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Jewellery Commercial Corporation owns Sacombank’s shares. ACB, via
its Saigon A Chau Finance Investment JSC, has a 5% shareholding ratio in
Sacombank.
• ACB owns shares in Eximbank, VietBank, DaiA Bank, and KienLong
Bank through its subsidiary ACB Securities Company.
This structure of cross-shareholding is the most sophisticated type, and poses some
serious systemic risks due to the linkages of major public companies, SOEs,
commercial banks and other financial institutions in Vietnam’s economy. 94 A
number of commercial banks in this cross-shareholding network have been merged
or compulsorily acquired by the State in an effort by the government to break down
this complicated system. By taking over the low-performance banks with high NPL
ratios, it is easier for the SBV to investigate or estimate the actual crossshareholding extent among banks and their affiliations.
Figure 5 depicts the complicated structure of cross-ownership between SOEs and
banks, and among commercial banks.
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Figure 5: Structure of Cross-shareholding between SOEs and Banks95
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3.2.2 Commercial Banks’ Networks of Subsidiaries and Affiliates in other
Industries
One of the reasons for the complicated cross-shareholding structure in Vietnam’s
banking industry, and between the banking industry and other industries, is that the
legal framework does not restrict the banks from investing in a wide range of
financial businesses, or other non-financial businesses. Indeed, they have been
active in a great number of investment activities, including the capital contribution
and share purchase of enterprises and corporations in many areas. 96 These
investment activities create a matrix of networks between banks and their
subsidiaries and affiliations in various high-risk businesses such as securities,
insurance, or real estate.97 The complex system of banks and their subsidiaries, and
the affiliated companies, might expose the system to many risks because they link
every member of the economy into a chain, and if one link of that chain fails, the
whole system will collapse.
Under the Law on Credit Institutions 1997, the banks were allowed to carry out
insurance business or establish subsidiaries to perform insurance business.98 The
securities business was left unregulated because at the time of the enactment of this
Law, Vietnam had no securities market. Thirteen years later, the new version, the
Law on CI, tightened its policy regarding commercial banks’ operations and
investments in other industries. Specifically, the operation of commercial banks is
regulated in detail in Section 2 of Chapter IV of Law on CI. In this section,
commercial banks are allowed to carry out the following activities: banking
operations of commercial banks; borrowing funds from the SBV; borrowing funds
from credit institutions and financial institutions; opening of accounts; management
96
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and participation in payment systems; contribution of capital and purchase of shares;
participation in monetary markets; trading and provision of foreign exchange
services and derivative products; trust and agency operations; and financial
consultancy, M&A consultancy and securities depository.99
Although the law sets out the scope of commercial banking activities as above,
commercial banks may establish or acquire subsidiary companies or affiliated
companies doing business in other financial businesses.100 These include
underwriting for issue of securities, securities brokerage, management and
distribution of securities investment fund certificates, management of securities
investment portfolios, sale or purchase of shares, financial leasing, and insurance.101
The underlying purpose of this Article is to establish that a credit institution should
not directly undertake securities or insurance business, the areas which are beyond
the ordinary business of commercial banking. The most important issue that the
commercial banks are concerned with is how to finance their subsidiaries to operate
in a ‘high risk’ and ‘high return’ business, given that Law on CI prohibits
commercial banks from directly lending to their subsidiary performing securities
businesses.102 The cross-shareholding arrangements among banks and their affiliates
offer the bank controllers a way to violate this restriction on lending to subsidiaries
or affiliates.103
Table 3 (in the Appendix of this Chapter) presents statistics on the number of the
commercial banks’ subsidiaries and affiliated companies in other industries
calculated via available reports of the banks and related companies by the Banking
University of Ho Chi Minh City in 2013.104 It can be seen that the banks have been
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involved in almost all sectors of the economy; most of those are financial leasing,
securities, insurance, and real estate.
The tables in the Appendix of this chapter shows that 21 (of 24) banks established
an asset management company (‘AMC’), twelve banks set up securities companies,
and four banks established fund management companies. Vietinbank and
Sacombank have the largest number, with seven subsidiaries, including the
indirectly owned subsidiaries (through a stock pyramid structure). The commercial
banks, having a large number of subsidiaries, are the banks with bigger capital
capacity in Vietnam. These banks have diversified portfolios that can be identified
through the various businesses of their subsidiaries. The commercial banks with low
charter capital ranging from VND3000 to 4000 billion have only one subsidiary,
being an AMC. Among 37 commercial banks operating, 13 banks have no
investment in their subsidiaries, but use indirect investment through capital
contribution in joint ventures or affiliated companies. The other 24 banks have
established their subsidiaries; most of these subsidiaries are AMCs whose business
is to manage the debts and mortgages of commercial banks.105 The motive behind
the establishment of these AMCs, in most commercial banks in Vietnam, is that the
AMCs may be of assistance to their mother bank in concealing the actual nonperforming loans from the balance sheet.106
These statistics seem logical when large banks with stronger capital capacity are
able to own more subsidiaries, and small banks are not financially strong enough to
do business in other industries. It should be noted that the statistics are collected
from financial reports, which do not reflect the actual shareholding status because
both large banks and small banks in Vietnam are actually involved in sophisticated
cross-shareholding networks of subsidiaries and affiliates.107

105

Ibid 42.

106

This scenario is studied in detail and explained in Chapter 4, Section 4.1.

107

Anh Minh, Matrixes of Cross-shareholding in Vietnam (31 July 2013) VnEconomy
<http://vneconomy.vn/tai-chinh/hoa-mat-voi-ma-tran-dau-tu-cheo-tai-viet-nam-2013073102081265.htm>

105

The statistics in Table 4 of the Appendix show that few companies are capitalcontributed (for the establishment of joint-venture or affiliated companies) by
commercial banks, and the value of the capital contribution is not significant.
However, most of the commercial banks have long-term investments in other banks
and economic groups. The ratio of capital contribution in each company does not
exceed the threshold of 11%, but the commercial banks invest in the shares of many
credit institutions or firms, so that the total long-term investment (in shares) is
higher than the investment in subsidiaries.108 Because commercial banks invest in
numerous credit institutions and firms (via shares on a long-term basis) , and the
information disclosure is insufficient, the supervision and inspection of investment
activities in commercial banks is an onerous task for the watchdog in the banking
industry as well as for the minority shareholders.
Using the information provided in the Appendix, all commercial banks in Vietnam
have indirect or direct investments used to establish subsidiaries and create a
network of affiliated companies. These investment activities in subsidiaries and
affiliated companies do not violate the limits or requirements (regarding capital
contribution and share purchase) set out under the relevant laws. However, the
transactions among these subsidiaries and affiliated companies, or the transactions
between the subsidiaries and affiliated companies of commercial banks in a crossshareholding network (these commercial banks may have the similar majority
shareholders or groups of shareholders), are such a challenge to supervise or
investigate for the relevant authorities. The case of financial mogul Nguyen Duc
Kien, considered as the biggest scandal in the history of Vietnam’s banking
industry, is an example of how the financial institutions in Vietnam use their
complicated network of subsidiaries and affiliated companies to deliver funds within
the network through unlawful transactions among these companies. This case will be
studied in detail in the next Chapter.
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3.3 Credit Crisis and Unwinding of Cross-shareholding Networks
3.3.1 Vietnam’s Credit Crisis and Connection with Cross-Shareholding
External factors, given the inter-connectedness of the global economy, have the
potential to trigger a domestic financial crisis or to have negative effects on a
nation’s economy. The level of the global financial crisis’ impacts on a nation’s
economy and financial system depends on the level of the integration of the nation’s
economy in the world economy.109 In 2008, when the financial collapse in the US
occurred, Vietnam was already a member of the World Trade Organization and had
also entered into a number of bilateral and multilateral trade treaties.110 The
Vietnamese economy depends heavily on export–import activities and foreign direct
investment capital.111 Shortly after the financial collapse of the US in late 2008, the
decline in demand for international trade undermined Vietnam’s economy with
regards to foreign direct investment, foreign exchange, and foreign trade, leading to
the risk of an extensive recession.112
These impacts on the economy, coupled with numerous inherent systemic problems,
obviously affect the overall performance of the banking industry in which the
prominent issue is the high NPL ratio.113 Before the GFC, Vietnam already had
109
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struggled with the NPL in the banking system, which resulted from the poor
performance of SOEs over a long period.114 Embracing a central position in the
economy, SOEs are expected by the national leaders to retain the State’s influence
strategically via their presence in and domination of key sectors of the country (such
as finance, natural resources, telecom).115 Despite being granted various privileges
over the private firms, such as access to land, preferential tax rates, and easy credit
(or even directed credit from the government), SOEs failed to deliver the expected
outcome, but delivered a burden of bad debts instead over the years.116 However, the
low-performing or constant loss-making SOEs managed to survive because of the
unconditional support by the government, in which SOCBs may have had to writeoff bad debt and continue providing unsecured lending to SOEs, echoing the
previous ‘culture’ of the command economy under the ‘central-planning’ model.117
This practice was even irresistible when the State-owned conglomerate expanded its
business into the financial sector by establishing its own commercial banks to
channel the credit to companies within the groups, mostly for investments in
securities and the real estate market.118 The active investments from SOEs
contributed to the sharp rise of the stock market and real estate, creating an asset
bubble waiting to burst.119 After the global financial crisis, Vietnam found it hard to
find any cash injection from foreign capital or export trading to support the
problematic economy. The banking industry thus was on the verge of a serious
collapse in late 2010.120 The SOE’s low performance and the problems of the
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banking industry, notably the NPLs and scandals connected to lending practices,
was unveiled.121
According to the financial reports of credit institutions, until the end of September
2011, the total NPLs in the system was VND82 700 billion, nearly 3.31% of the
total credit of the whole economy, in which Vietnamese credit institutions had an
NPL ratio of 3.44% (SOCBs a ratio of 3.62%, JSCBs a ratio of 2.44%, financial
companies 3.11%, and financial leasing companies 5.17%).122 Foreign-owned credit
institutions contributed the NPL ratio of 2.09%.123 As per the statistics examined up
to the end of June 2011 by the banking authority, the actual NPL rate was 6.62% (of
total credit).124 If the NPL is classified under international standards and rules, the
NPL ratio of Vietnam’s banking industry is over 10%.125 Indeed, in 2013 Moody
estimated the ratio of NPL in Vietnam to be about 15% of total credit,
approximately 4 times higher than the number that the credit institutions reported. 126
Hence, the risk reserves are not adequate for the risks. Until 30 September 2011, the
risk reserve was approximately 47.85% of the total NPLs (according to the statistics
reported by the credit institutions) or 26.67% of the total NPLs (according to the
statistics examined by the authorities), which is much lower than other Asian
countries such as Korea (112.2%), Thailand (119.7%) or the Philippines (98.7%).127
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The credit scale of the credit institutions is huge in comparison with GDP, making
the banking system more vulnerable to fluctuation in the economy. Conversely, the
instability of the banking system can have direct impacts on the macro-economy.
The ratio of total credit over GDP up until the end of 2010 in Vietnam was 116%,
which is much higher than for other developing economies, such as Indonesia
(35.56%), Philippines (50.63%), Brazil (76.11%) or India (49%). 128 According to
official statistics until June 2011, the 2,649 low-performing enterprise customers
have a total credit of VND67 911 billion, which is nearly 2.7% of the total credit of
the banking industry.129 A total of 1% of banks’ customers holding 13.6% of total
credit have the debt/equity of at least 300%.130
Many causes have led to the acute credit crisis in Vietnam (in the period of 20122013), and the cross-shareholding structure is criticised as one of the main causes,
beside the long-term bad-debt burden of the SOEs. The complex cross-shareholding
arrangements among banks, private firms, and SOEs are critically discussed in many
studies by the country’s scholars, or even in official working papers or legal
instruments of the SBV.131 Vietnam’s banking sector has been developing rapidly in
the past 10 years and this attracts both domestic and foreign investors to invest in
this profitable industry because everyone wants to have ‘a portion of the pie’. Many
SOEs, large private corporations, and ‘shadow’ individual investors have invested in
banks through capital contribution and share purchase, turning them into the ‘de
128
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facto’ majority shareholders of a number of commercial banks.132 When taking
control of these credit and non-credit financial institutions, these investors can
manipulate the decision-making process of the banks and use banks as their main
sources of finance for their subsidiaries in and affiliations with other ‘high risk with
high return’ industries, securities and real estate.133 The Law on CI provides stricter
legal restrictions for banks’ lending activities (in comparison with the previous
version of 1997), including prohibited cases for lending, lending limit, and other
restrictions on credit provision. However, by the use of various techniques and
schemes associated with the cross-shareholding arrangements, this ‘de-facto’
controlling group of investors have still found ways to dodge the restrictions set out
by law and bypass safety barriers of prudential regulations.134
Due to the connected shareholding-structure and management, the process of credit
appraisal as well as debt monitoring was severely undermined when the banks
provided credit to their corporate shareholders who are in control of the board of
management.135 More seriously, the lending limit or lending prohibition cases under
the relevant law are easily breached to serve the unlimited demand for investment in
real estate development or the stock market.136 The burst of the asset bubble,
coupled with falling prices in the securities market, caused substantial investment
losses and, eventually, a rapid accumulation of non-performing loans for the
banks.137
The case of Trustbank is an illustration of the poor appraisal process for lending
between the commercial banks and their affiliates in a cross-shareholding network
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under the manipulation of a group of majority shareholders. When Trustbank
reviewed and assessed the lending application from various real estate companies
that belonged to the cross-shareholding groups of companies under the control of the
majority shareholder, Hua Thi Phan (Ms Phan), the properties used for collateral
were overestimated by the bank’s credit officer (an amount many times larger than
the actual value of the properties).138 The total amount loaned to Ms Phan’s
controlled companies (mostly in the real estate business) from 2009 to 2012 was
over VND3500 billion (approximately over USD150 million), while the value of the
mortgage realisation was a much lower number, causing the loss of millions of USD
for the banks and leading to the sharp rise in NPL ratio.139 This case is just one
example in a series of major scandals in the banking area relating to the complicated
cross-shareholding structure that is currently being investigated and prosecuted, not
only by the industry watchdog SBV, but also the Police Ministry and State
Procuracy.140
The following sections will discuss the policies and laws Vietnam adopts to restrict
the cross-ownership in the banking industry as well as unwinding the existing crossshareholding structures among banks and firms. In addition, the authorities also
brought to light major financial scandals and prosecutions, and criminalised serious
violations in the banking industry. This demonstrates government’s efforts in
breaking down the cross-shareholding arrangements, and strengthening the market
disciplines.
3.3.2 Policies and Regulations against Cross-Shareholding
The previous sections have shown that the cross-shareholding networks in
Vietnam’s banking industry began forming in the late 1990s, and developed into a
138
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sophisticated system in the first decade of the 21st century. When the NPL crisis in
the banking system spread over the period 2011–2012, there was increasing
criticism about the cross-shareholding among banks and firms, so the government
turned its attention to the cross-shareholding structure and made initial policy
changes and took action to address this problem.141 Responses from Vietnam’s
policymakers to a problem in the economy are usually slow, and a government
policy may take years to be fully implemented.142 The issue of cross-shareholding is
not an exception. Thus, the regulations regarding cross-shareholding have been
issued from time to time and scattered across different legal documents, and even in
different areas, such as banking law and enterprise law. The laws, regulations and
policies that Vietnam passed to restrict cross-shareholding among banks and firms
and to unravel the current sophisticated cross-shareholding networks in the banking
industry, and in the economy since 2010, will be analysed further in the following
analysis.
Restriction of cross-shareholding situation in banking area
In the previous sections in this chapter, I showed that the banking regulatory
framework’s restriction on commercial banks’ capital contribution and sharepurchase activities was lax, and caused the current complicated cross-shareholding
structure within Vietnamese credit institutions. In 2010, the Law on CI in Article
135 for the first time restricted the capital contribution and share purchase between
banks and their affiliates or subsidiaries. Under this provision, a commercial bank
that is, a controlled entity or an affiliate of a controlling company, is not permitted to
contribute capital to or acquire shares in such controlling/affiliating company. In
contrast, subsidiary companies and affiliated companies of any bank are not
permitted to contribute capital or acquire shares in such bank.143 Additionally, the
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subsidiaries and affiliates of a controlling company are not allowed to acquire shares
in or contribute capital to each other.144
This provision might be considered a radical regulation which, for the first time,
restricted the formation of cross-shareholding among banks and their affiliations.
Nevertheless, this restriction has not lived up to the expectations of the regulators in
practice because the cross-shareholding arrangements have kept growing even after
this law came into effect.145 One of the reasons for this provision’s failure is that,
despite setting forth the restriction, this provision has no sanction, penalty or remedy
for the violation of the restriction. In addition, it is not easy to specify whether a
company is a subsidiary or an affiliate of a bank or vice versa, in practice, because
the majority shareholders may try to conceal their actual shareholding or controlling
power through various techniques, for example, asking other people (such as
relatives or friends) or pay someone to represent their shareholding. 146
Restructuring of bank system and policies addressing cross-shareholding issue in
banking industry
Decision 254 of the Prime Minister approving the Project on Restructuring of the
Credit Institution System in the period 2011–2015 is the first legal document to
mention the issue of ‘cross-shareholding’ in the banking system. It also sets out the
policy regarding the unwinding of cross-shareholding arrangements in the banking
sector, including the warning of possible sanctions for the violation of crossshareholding restrictions. Specifically, in Part B.II., regarding the solutions for the
restructuring of the shareholding commercial banks, financial companies and
financial leasing companies, the government states that it is necessary to investigate
and oversee the practice in case the majority shareholders manipulate the
management and operation of the commercial banks. This provision ensures that the
144
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government will strictly sanction any shareholders or related persons violating the
regulations regarding shareholding limits of commercial banks or violating the
cross-shareholding restriction. This warning on the sanction of violation regarding
cross-shareholding was crucial at that time, because in 2011 (the year of
promulgation of Decision 254), the restriction upon cross-shareholding was already
prescribed in Law on CI, but there was no sanction for the violation of this
restriction.147 Decision 254 further provides that where a credit institution acquires
shares or contributes capital in a restructured credit institution under SBV’s request
and thus exceeds the shareholding limit, this situation should be solved to conform
to the regulations within a maximum period of 5 years.
Another Prime Minister’s Decision having a significant impact on the restructuring
of the banking system and the handling of the NPL crisis is Quyết Định 843/QDTTg của Thủ Tướng Chính Phủ ngày 31/5/2013 phê duyệt đề án ‘Xử Lý Nợ Xấu của
Hệ Thống Các Tổ Chức Tín Dụng’ và đề án ‘Thành Lập Công Ty Quản Lý Tài Sản
của Các Tổ Chức Tín Dụng Việt Nam’ [Decision 843/QD-TTg of the Prime Minister
dated 31 May 2013 approving the Project ‘Handling the Non-Performing Loan of
the Credit Institution System’ and the Project ‘Establishing Vietnam Asset
Management Company’] (‘Decision 843’). This Decision sets forth the
government’s action plan for the handling of an NPL crisis that contains the
mechanisms regarding cross-shareholding. Decision 843, Part B on ‘Solutions for
NPL handling and prevention of NPL development in the future’ specifies that one
of the government’s tasks is to untangle cross-shareholding in the banking system,
and to deal with the ‘benefit group’ problem of the governance of commercial
banks. This Decision further states that the competent authorities in the future need
to promulgate regulations, provide guidance to banks for unwinding their crossshareholding structure, and improve the transparency in the operation of credit
147
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institutions. The competent authorities (including the SBV, MOF and MPI) should
take action to ensure that credit institutions will not be allowed to contribute capital
or acquire shares in enterprises or credit institutions that are their own shareholders
or capital-contributors.
Following the promulgation of these two Decisions of the Prime Minister, the new
legal framework for cross-shareholding has gradually formed. A number of laws and
subordinate legal documents have been enacted to further supplement the
framework.
Regulations on cross-shareholding among enterprises
Vietnam has two separate sets of rules regarding cross-shareholding restrictions
provided in different areas: banking law and enterprise law. The Law on CI only
provides the cross-shareholding restriction as applied to credit institutions and their
affiliates but not to other enterprises in other industries. In 2014, the NA passed a
new Law on Enterprise, which introduced the first set of rules on cross-shareholding
restrictions applied to all forms of enterprises (limited liability or shareholding
companies) in any industry.148 This new law replaced the previous Law on
Enterprise 2005, which had no restriction on the cross-shareholding situation among
enterprises. According to Article 189 of the Law on Enterprises 2014, subsidiaries
are not allowed to contribute capital or acquire shares in the parent company.149 In
addition, subsidiaries of the same parent company must not contribute capital or
acquire shares belonging to each other or to cross-own each other. The content of
this provision is similar to the restriction of cross-shareholding among credit
institutions already provided in Article 135 of Law on CI, which means it relies on
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the definition of ‘subsidiaries’ or ‘affiliates’ to specify whether a cross-shareholding
situation between enterprises violates the restriction.150
Nghị Định 96/2015/ND-CP của Chính Phủ ngày 19/10/2015 quy định chi tiết một số
điều của Luật Doanh Nghiệp [Decree 96/2015/ND-CP of the Government dated 19
October

2015,

providing

detailed

interpretation

and

guidance

for

the

implementation of several provisions in the Law on Enterprise] also has a specific
provision addressing the cross-shareholding restriction. The ‘cross-shareholding’ is
officially defined for the first time in a Vietnam legal instrument under Article 16 as
follows: ‘Cross-shareholding is the situation in which two companies hold each
other’s shares concurrently’. This definition, however, merely indicates the simplest
form of cross-shareholding, that is, the direct cross-shareholding situation between
two enterprises, and fails to anticipate other possible forms of cross-shareholding
that could be arranged in a more sophisticated way, such as with the involvement of
various enterprises in different industries, or companies and banks indirectly control
each other, in practice.
Sanction regime
As discussed above, the Law on CI only provides general restrictions on crossshareholding, and does not have any provision on the remedy and sanctions for the
violation of the cross-shareholding restrictions, or how the government will deal
with the existing cross-shareholding structure among credit institutions. After 4
years, the government enacted Nghị Định 96/2014/ND-CP của Chính Phủ ngày
17/10/2014 quy định xử phạt vi phạm hành chính trong lĩnh vực tiền tệ và ngân
hàng [Decree 96/2014/ND-CP of the Government dated 17/10/2014 on
administrative sanctions in monetary and banking areas] (‘Decree 96’). Article 10
of this Decree sets forth remedies and monetary penalties for the violation of Article
135 (on cross-shareholding restriction) of the Law on CI. Article 10 of Decree 96
150
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provides a monetary penalty and a variety of remedies for the violation of crossshareholding restriction. The monetary penalty applied for the violation of Article
129 and Article 135 of the Law on CI varies from 250 000 000VND (approximately
USD11 000) to 300 000 000VND (USD13 000). In addition to the monetary
penalty, the remedies are (1) to order the violator to dispose of all the shares
obtained via such violation; and/or (2) to eliminate the right to receive the dividend
of shares relating to the violation. Furthermore, the relevant authority may suggest
or request the violator as an organisation to suspend business for one to three
months, or discharge the person responsible for the decision leading to such
violation from their executive position. This provision has been designed to address
the agency problem (through the fiduciary duties of the directors) when pursuing the
executives regarding their responsibility in determining the transactions leading to
the entity’s violation of cross-shareholding restriction. Nonetheless, it will become
obsolete if the case is investigated and sanctioned by the authority at the time the
responsible directors have resigned or been removed from their position.
The president, Members’ Council or Director Board of a company are required to
strictly comply with cross-shareholding restrictions provided in the Law on
Enterprises 2014 when deciding to contribute capital to or acquire shares in other
companies.151 In the case of a breach of this restriction, the company will face
penalties for such breach; these executives will be held liable for that decision (of
capital contribution or share-acquisition) and must compensate for the respective
loss to the company. This provision seems to have a more practical approach than
the relevant one in banking law because, in practice, the executives or bank-owners
are the ones who may personally benefit from the cross-shareholding
arrangements.152 In the case where the relevant authority (SBV, or MOF, or MPI)
discovers the violation and sanctions the company over such violation, the
shareholders’ interest will be affected due to the monetary penalties. The approach
151
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in this Article will make the executives accountable for the abnormal transactions
they undertake that will cause significant economic loss to the company and the
shareholders. Furthermore, in the course of reviewing an application for a change of
shareholders, if the Registrar finds that the capital contribution or share transfer is in
breach of the cross-shareholding restriction in Law on Enterprise 2014, the Registrar
should reject such application.153
The sanction regime for the violation of the cross-shareholding restriction in the Law
on Enterprise 2014 is stipulated in another subordinate document, Nghị Định
50/2016/ND-CP của Chính Phủ ngày 1/6/2016 xử phạt vi phạm hành chính trong
lĩnh vực kế hoạch và đầu tư [Decree 50/2016/ND-CP of the Government dated
1/6/2016 on administrative sanctions in areas of planning and investment] (‘Decree
50’). This Decree applies different monetary penalties for the violation of crossshareholding compared to the penalties in the banking area. The monetary penalties
for the breach is low, with the maximum penalty of approximately USD900
(VND20 million), a tiny amount considering the financial resources of any
enterprise.154 The requirement of cross-owned share disposal, as a remedy, is
generally worded in this Decree and does not give a time frame for the sharedisposal.
Currently, two sets of rules regarding cross-shareholding are applied for two
different institutions, the credit institutions and the enterprises (which apply for both
credit institutions and non-credit institutions). The set of rules for credit institutions
cannot apply to enterprises, but it is not clearly stipulated in the relevant laws or
interpreted or instructed by the competent authority as to whether the credit
institutions also need to comply with rules of enterprises. The lack of a transparent
and uniform legal framework for cross-shareholding apparently impedes the
153
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government agencies’ execution of the rules and the banks’ compliance with the
rules.155
3.3.3 Unwinding of Cross-Shareholding
The policy on State Owned Enterprises’ Divestment in banking industry
As analysed in Section 3.2 of this chapter, the cross-shareholding among SOE and
commercial banks involves the most sophisticated cross-shareholding structure in
Vietnam. The cross-shareholding arrangements of this group causes much trouble
for the banking system including the NPL problem. Taking into account the negative
impacts of the cross-shareholding among State-owned economic groups,
corporations and SOEs, Decision 254 required SOEs having capital contribution in
credit institutions to have a plan for their ‘divestment’ from credit institutions and to
cease their involvement in the banking business.156 ‘Divestment’, as translated from
the Vietnamese term ‘thoai von’, extends to the disposal of shares (capital) in a
business, and the termination of all investment activities in such business.
The State’s divestment from the banking industry is provided in more detail in Nghị
Quyết 15/2014/NQ-CP của Chính Phủ ngày 6/3/2014 về một số giải pháp đẩy mạnh
cổ phần hóa, thoái vốn nhà nước tại doanh nghiệp [Resolution 15/2014/NQ-CP of
the Government dated 6/3/2014 on the solutions for equitisation and State-capital
divestment in enterprises] (‘Resolution 15’). According to Article 3 of this
Resolution, State-owned groups and corporations may offer their investment (in
commercial banks or financial companies) to State-owned commercial banks or
transfer the shareholder’s rights to SBV. SBV will then represent the government in
managing such investments in commercial banks or financial companies, instead of
the SOEs as previously. By this provision, the government expects to improve the
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supervision of the SOE’s investment activities in private commercial banks and
financial companies through SBV.
Resolution 15 provides an additional mechanism for the divestment of SOE in the
areas that are not within its core line of business. The State Capital Investment
Corporation (‘SCIC’) has the responsibility of investigating the situation and
determining whether to proceed with acquiring SOE’s investments in the banking,
finance and insurance industry.157 The price for acquisition in this case shall be
based on market price but should not exceed the value in the books. 158 The SOEs
must declare their difficulties in divestment and SCIC will investigate the case and
decide whether to purchase such investments.159 This additional mechanism for the
divestment of SOE in the banking industry reveals the bias in policies for SOE and
private enterprises in Vietnam. While SOEs have the SCIC to assist them in the
disposal of cross-owned shares, the private enterprises and commercial banks in
Vietnam struggle in finding channels to dispose of their shareholding in the crossshareholding network.160
Disposal of shares
The specific mechanisms for dealing with the existing cross-shareholding structure
is stipulated in Thông tư 36/2014/TT-NHNN của Ngân Hàng Nhà Nước ngày
20/11/2014 quy định các giới hạn, tỷ lệ bảo đảm an toàn trong hoạt động của tổ
chức tín dụng, chi nhánh ngân hàng nước ngoài [Circular 36/2014/TT-NHNN of
SBV dated 20/11/2014 on prudential standards of credit insitutions and branches of
foreign banks] (‘Circular 36’). This Circular provides a detailed roadmap for the
commercial banks to unwind their cross-shareholding arrangements. It requires the
157
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banks that are in a cross-owned structure to create a specific plan for disposing of
the unlawful cross-owned shares to comply with the shareholding restriction within
twelve months since the Circular came into effect on 1 February 2015.161
However, the above mechanism for handling the cross-shareholding prescribed in
Circular 36 is only available for credit institutions, while cross-shareholding
networks in Vietnam involve various financial institutions (securities firms,
insurance companies) and other State-owned conglomerates in other industries
(power, oil and gas, telecom) beside credit institutions. Although in the above
analysis on the sanction regime, Decree 50 has a similar remedy that requires the
enterprises to dispose of their shares acquired in breach of cross-shareholding
restriction, this provision has no time limit for the share disposal. Another
shortcoming of this mechanism, discussed further in the next chapter, is the timeline
for share disposal. The credit institutions have to anticipate many factors when they
dispose of their investments in other credit institutions or firms, such as, share
valuation, the search for investors interested in their shares (especially the shares of
under-performing banks or firms), and mechanisms for share-offering (through
private placement or public-offering).162 The sale of shares depends on the abovementioned factors as well as the securities market. Therefore, in some cases it would
take the credit institutions much longer than twelve months to dispose of their
shares.163
Mergers & Acquisition
In Decision 254, mergers and acquisitions are encouraged in the banking and
financial industry by the government as a method of bank restructuring and
unravelling cross-shareholding. M&A is expected to lessen the extent of crossshareholding of the financial industry by reducing the number of low-performing
161
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credit institutions, and by decreasing the number of subsidiaries and affiliations set
up by the bank-owners solely to serve the bank owners’ personal interests. 164 The
commercial banks that are cross-owned may consider merging with each other to
avoid the violation of cross-shareholding; or a larger bank might be required to
acquire the smaller under-performing banks under its control. Decision 254 further
provides a compulsory case of M&A, where credit institutions with poor
performance and illiquidity can be merged or acquired with the decision of the
competent authority as part of the restructuring plan.165
After Decision 254 passed, nine small-scale and low-performance banks were listed
in mandatory restructuring plans in 2012 and 2013.166 Several cases of M&A among
cross-owned commercial banks have been completed. For example, at a conference
in late 2011, the Governor of SBV announced the merger of three banks: Saigon
Commercial Bank, Tin Nghia Bank and FicomBank.167 These three banks were
under the control of a group of investors and affiliations, but no-one was identified
as the majority shareholder with a shareholding exceeding 5% in records. 168 The
controlling group of these banks directed the banks to transfer a large amount of
funds to their real estate projects and affiliations in securities business from 2006 to
2011.169 In 2012, it was reported that these banks were on the verge of bankruptcy
because their capital and reserve funds had been used up and the financial status of
these banks was insolvent.170 In particular, their investments in bonds of affiliates
were due, but they were unable to receive the interest and capital; the securities
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investments were not receivable, and the value of the mortgages (which are real
estates and shares of the debtors) was much lower than the valuation recorded in the
books. Therefore, SBV had to take over the management of these three banks and
put them under ‘special control’ status171 for restructuring in December 2011.172 All
the books and records of the banks were transferred to SBV for further investigation
and review before restructuring.173 The SBV subsequently approved the merger of
these three banks into one Saigon Commercial Bank to break down the complicated
cross-shareholding structure among the three banks and their affiliations in 2012.174
In 2015, four M&A cases were planned and conducted.175 Of these cases, there is
one special case in which SBV acquired three commercial banks, CBBank, GPBank
and OceanBank for zero VND (no value).176 Similar to the case of the merger of
SCB, Tin Nghia Bank and Ficombank, these banks’ management were manipulated
by a group of majority shareholders for the purpose of providing loans to their
companies, which are real estate companies, securities companies, and investment
funds, in a cross-shareholding structure with the banks.177 Due to the insolvency
status of these banks, SBV decided to acquire these banks and put them under the
‘special control’ status so that SBV could thoroughly investigate the operation and
transactions of these banks.178 Notably, after the compulsory acquisition, the
executives of these banks, who were held responsible for the creation of the crossshareholding arrangements and for the abnormal transactions among these cross-
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owned entities, were arrested, prosecuted, and sentenced in 2017.179 This case is
considered the biggest criminal case in the economic area in Vietnam in 2017, and
in which the general director of Oceanbank has been given the death sentence and
the Chairman of Oceanbank’s Management Board received a sentence of life
imprisonment.180 Other executives and bank officers related to these banks’
violations have also been sentenced with imprisonment.181
Conclusion
This chapter has examined the development of cross-shareholding in the banking
system in Vietnam as well as the regulatory framework which applies to crossshareholding arrangements. This analysis has explained the historical background
and political context of the cross-shareholding arrangements among banks and their
affiliations in other industries in Vietnam. It also discussed the connection between
cross-shareholding and the non-performing loan turmoil over the past few years in
Vietnam, and how Vietnamese leaders address and respond to the complicated
cross-shareholding problem through changes in policy, legal reform and actions.
Chapter 4 will delve into the legal problems of cross-shareholding in Vietnam, and
specifically how the bank owners and majority shareholders create crossshareholding arrangements to bypass various prudential regulations and banking
regulations for their personal interest. The next chapter will also indicate the
shortcomings of the legal system, supervisory mechanism, and sanction regime that
contribute to Vietnamese regulators’ failure to restrict, monitor, or unwind the crossshareholding.
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APPENDIX
Table 3: Subsidiaries of Commercial banks (statistics until the end of 2013)1

1

This table is cited and translated from: Tran et al (n 96) 44.
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Table 4: Joint Ventures, Affiliated Companies and other Investment of Commercial Banks (statistics up until the end of 2013)2

2

This table is cited and translated from: Tran et al, above 96, 46.
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CHAPTER 4
CROSS-SHAREHOLDING PRACTICE IN VIETNAM AND
GOVERNMENT’S FAILURE IN SUPERVISING CROSS-SHAREHOLDING
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Introduction
This chapter analyses the specific legal shortcomings of the financial regulation
pertaining to the cross-shareholding between banks and other corporations in
Vietnam’s financial market and the reasons why Vietnam struggles to supervise and
unwind cross-shareholding in the banking and financial sector. The structure of
Chapter 4 is divided into two main sections: the legal shortcomings of the financial
legal framework pertaining to cross-ownership within Vietnam’s banking industry,
and the causes behind Vietnam’s failure in supervising and unwinding crossshareholding.
This chapter begins with discussion as to the legal shortcomings of the financial legal
framework and the relationship between these issues and cross-ownership
arrangements in Vietnam. In other words, the shortcomings of the financial regulatory
system, together with the cross-ownership structure, are two elements that allow the
banks and other corporations in Vietnam to sidestep prudential standards and other
financial regulations. The first issue is the lack of separation of financial business in
banks’ operations which contain three major activities: securities, insurance and
commercial banking. There is no strict separation of these activities within the
commercial banks under Vietnam’s current laws. This issue, combined with the crossownership structure, can allow financial institutions to fund their affiliated companies
for high-risk investment without proper supervision from the relevant regulatory
authority.
The second issue is the regulations regarding the capital of commercial banks
including the legal capital requirement, and the capital adequacy requirement
(‘CAR’). This subsection argues that the legal capital requirement and the CAR are
two important safeguards to guarantee the operation of a credit institution which
should not be easy to satisfy, however, they are in practice easily met by the banks in
Vietnam due to cross-ownership arrangements. The third issue concerns the
regulations regarding credit, focusing on two key sets of rules: restrictions on lending,
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and the prohibitions on lending. I argue that cross-ownership structures enable the
banks to sidestep the regulations to make loans beyond the lending limit or to provide
lending in prohibited cases. The fourth issue is the legal mechanism for evaluating the
ratio of NPL in Vietnam’s commercial banks. The commercial banks have used crossshareholding arrangements or have established subsidiaries (e.g. asset management
companies) to give the appearance of a lower NPL ratio of the commercial banks than
is actually the case. Because of the complication and sophistication of crossshareholding within the capital market, the controlling shareholders and banks’
owners can cooperate to conduct under-the-table transactions and manipulate the
market to their own ends.
The second section draws on analysis of three high-profile cases relating to crossshareholding in the banking industry since the NPL crisis happened in the period
2012-2013 including the scandal of ACB and Nguyen Duc Kien, the collapse of
Oceanbank and death penalty of its executive, the prosecution of SBV’s Deputy
Governor with regards to Trustbank’s collapse. The series of bank scandals and
collapses in the past few years demonstrated Vietnamese government’s failure in
monitoring the practice of cross-shareholding and restricting its development in
banking industry.
The last section explains why Vietnam’s government failed in its supervision of crossshareholding amongst banks and corporations. This section is to study the reasons
behind the legal shortcomings and existence of the negative practice of crossshareholding discussed in the first sections. Vietnam previously had no sanctions for
the violation of cross-shareholding restrictions. The cross-shareholding restrictions
were scattered in various laws and subordinate legal documents causing difficulties
for the authorities to interpret and implement, and commercial banks or companies to
comply with. In addition, the current supervision mechanism for the crossshareholding amongst banks and firms is not adequate to the complexity and rapid
development of the financial market. The lack of a co-operative framework among
different government agencies in the financial sector has led to the limits in
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investigation and supervision activities of industry watchdogs in practice. The
analysis in this final section of the chapter helps to explain why cross-shareholding
arrangements have developed to such an extent in Vietnam for the past few years and
to address the practical difficulties of the government in regulating, supervising, and
inspecting those cross-shareholding arrangements.
4.1 How Controlling Shareholders in Banks Use Cross-shareholding Structures
to Circumvent Banking Regulations
The commercial banks in Vietnam have been going through a restructuring process
under the scrutiny of the SBV, and are also under investigation by the SBV, and the
Ministry of Police for having seriously violated prudential regulations and banking
regulations, especially the corruption in lending practice.1 The sophisticated crossshareholding networks among banks and firms have been identified as the main factor
leading to the increase of NPL in the commercial banks. 2 Due to the shortcomings of
the banking regulations, ineffective market oversight and cross-ownership
arrangements, banks’ controlling shareholders are able to find ways to violate various
legal restrictions in the banking laws and prudential regulations without being
detected and sanctioned by the relevant regulator.3 The analysis below explains in
detail how these controlling shareholders in commercial banks can use crossshareholding arrangements, and so take advantage of loopholes within the financial
legal framework to avoid the monitoring of competent authorities, manipulate the
market, undertake unlawful transactions and overlending, and conceal the illiquidity
status as well as the high NPL ratio. These factors result in significant losses to banks,
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undermine the depositors’ and minority shareholders’ interests and lead to the risk of
systemic collapse.
4.1.1 Restrictions regarding Bank’s Scope of Operation in Financial Business
Regulatory measures undertaken in the US in response to the global financial crisis,
to some extent, informed the measures taken in Vietnam. The financial crisis in the
US around 2007–2008 is considered by US scholars as the most serious financial crisis
since the Great Depression.4 To handle the aftermath of the Great Depression, the
Glass-Steagall Act was adopted in 1933.5 The aim of this Act was to force the banks
to conduct only one of the following businesses: investment banking, or commercial
banking (previously they could conduct both).6 With that requirement, the Act
constructed a definite wall between commercial banking and investment banking
activities because many regulators and legislators in the US believed that investment
banking alongside commercial banking caused a conflict of interest, significantly
contributing to the failure of banks and stock markets.7 Various studies demonstrate
that one of the main reasons for the recent US financial meltdown was the enactment
of the Gramm–Leach–Bliley Act, which led to deregulation of the financial service
industry.8 Specifically, the Glass–Steagall Act was repealed, partly by the Gramm–
Leach-Bliley Act, which removed the legal barrier between investment banking and
commercial banking.9
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Due to the deregulation policy under the Gramm–Leach–Bliley Act, the commercial
banks in the US were able to carry out the services of investment banks, and they then
spent the depositors’ funds on many high-risk investment activities in the securities
market, or on providing securities underwriting activities, or selling underwriting
insurance products.10 Hence, in the reform process of the US’s financial legal
framework, legislators restored several aspects of the Glass–Steagall Act, splitting the
securities and insurance business from the operation of commercial banks.11 The
Dodd–Frank Wall Street Reform and Consumer Protection Act — considered the
most comprehensive reform of the financial regulatory framework since the New
Deal12 — was signed into effect in July 2010 by President Obama.13 This Act contains
one notable rule, the Volcker rule.14 This rule inherits the approach of the repealed
Glass–Steagall Act, inter alia, dividing the business activities between commercial
banks and securities firms (investment banks).15
Following the US approach, Vietnamese lawmakers also prohibited the commercial
banks from directly performing other financial services (apart from commercial
banking); namely, securities and insurance. In Chapter IV, Section 2 of Law on CI,
the permitted business activities of a commercial bank in Vietnam are regulated under
Article 98. This Article limits the scope of allowed business for commercial banks to
common commercial banking activities, including receiving deposits, providing
credits, opening payment accounts, and providing payment services. In addition,
regulators do not allow business activities in relation to insurance or securities.
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As a result, a commercial bank in Vietnam is required to establish subsidiaries or
acquire other companies (to become its subsidiaries or affiliates)16 if they intend to
carry out securities business, including the following services: securities
underwriting, securities broking, management and allocation of securities investment
fund certificates, securities investment portfolio management, share sale or purchase,
and financial leasing and insurance.17 Therefore, while commercial banks are not able
to directly perform the securities or insurance business, they can set up subsidiaries
or affiliates to conduct business in such industries. To prevent the banks from being
involved in the high-risk securities investment activities of its subsidiaries or affiliates
(through lending), one of the prohibited cases of lending states that the banks cannot
lend to their controlled enterprises undertaking securities business.18 In other words,
a commercial bank is not able to finance its subsidiaries or affiliates operating in the
securities business.
Law on CI, however, does not forbid banks from providing loans for securities
investment activities of other companies (not their own subsidiaries). The banks thus
may financially support securities companies if they are not their subsidiaries. This
prohibition (that a bank cannot finance its subsidiaries that are conducting a securities
business) can be neutralised by the cross-shareholding arrangement, where such a
bank can cooperate with other banks within its cross-shareholding network to provide
credit for its affiliated securities company.
In the below example, a bank funded (through bond investment) another bank in its
network of shareholders, and reinvested these funds (also via corporate bond) into its
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In Section 3.1.2 of chapter 3, I have analysed the definition of ‘subsidiary’ and ‘affiliate’ under Law on CI. In
short, a company is specified as an affiliate of a credit institution when this credit institution (and its ‘related
person’) holds more than 11% of the charter capital (or 11% of the shareholding with voting rights of the
company). If the holding of the charter capital (or voting rights) exceeds 50%, this company will be considered
as ‘subsidiary’ of the credit institution.
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subsidiary, a securities company. The case of the Asia Commercial Bank (ACB)19 and
DaiA Bank20 illustrate this scenario.21
ACB held 10.82% of DaiA Bank’s shares, but ACB’s vice director had a 4.32%
shareholding in DaiA Bank and the chief accountant of ACB owned 4.32% shares in
DaiA Bank. In effect, ACB (and its ‘related persons’) held nearly 19.52% shares in
DaiA Bank in total. According to Article 2.7 of Circular 13, where 20% to 50% of a
company’s voting shares are acquired by a bank, that company is considered an
affiliated company of that bank. Therefore, DaiA Bank would have become an
affiliate of ACB if ACB had held 20% of the bank’s shares. In this case ACB and
DaiA Bank were not affiliates under the law because the total shares owned by ACB
did not reach the 20% threshold. However, an effective 19.52% of shareholding in a
public bank obviously made ACB a majority shareholder and had a significant impact
on the management of DaiA Bank. In 2010, ACB invested VND1000 billion in DaiA
Bank’s bonds, which was a major bond investment (given the illiquidity of the capital
market within this period). Shortly after this event, DaiA Bank purchased bonds from
ACB Securities Company (ACBS) — ACB’s 100%-owned securities company — for
VND700 billion. Therefore, through the transactions with DaiA Bank, ACB seems to
funded its subsidiary’s securities business to a total of VND700 billion successfully
without violating the above-mentioned legal prohibition where banks are prohibited
from providing loans to their subsidiaries or affiliated companies undertaking
securities business.
Vietnam’s regulations were not able to prevent such scenarios. Financial institutions
could sidestep any prohibitions or restrictions. First, this is because the investment in

19

ACB is one of the largest joint-stock commercial banks in Vietnam.
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DaiA Bank was a medium-size commercial bank in Vietnam. It was merged into HD Bank in 2013.
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The details of this case are cited from: Thanh Tuan Vu et al, 'Cross-ownership of Financial Institutions and
Corporations in Vietnam - An Assessment and Recommendations' [So Huu Chong Cheo giua cac To Chuc Tin
Dung va Tap Doan Kinh Te tai Viet Nam: Danh Gia va cac Khuyen Nghi The Che] (Working Paper, Economic
Committee of the National Assembly of Vietnam and United Nations Development Programme Vietnam,
2013), 65.
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corporate bonds is, in essence, an activity of credit provision; however, it is not
recognised as an activity of credit provision under Article 4.14 of Law on CI. This
Article provides the following forms of credit provision: lending, discount, financial
leasing, factoring, bank guarantee, and other professional forms of credit provision.
The ‘other professional forms of credit provision’ seems broad in scope; however,
there has been no official guidance on or interpretation of ‘other professional forms’
from the SBV. In other jurisdictions, bond purchase is a form of lending in which the
bond investors provide funds to issuers and, after a fixed period, investors will receive
the principal and interest. Under Australia’s Corporations Act, corporate bonds (or
debentures) are a debt with fixed interest rate and fixed due date that the issuer body
owes to the bond-holders.22
Second, if DaiA Bank is considered as the affiliate of ACB, it can still lend to ACBS
because the laws only prohibit the credit provision to the enterprises engaged in the
business of securities and in which the bank is holding control. In this case, DaiA
Bank is the affiliate of ACB (in which ACB holds nearly 20% of shareholding in total)
and ACBS is the subsidiary of ACB, so there is no legal basis to find that DaiA Bank
has control over ACBS. Furthermore, the laws do not provide a clear definition of
‘holding control’. It could be refered to the definition of ‘An investment in the form
of a capital contribution and/or share purchase in order to control an enterprise’,
stipulated in Article 4.25 of Law on CI, as an investment accounting for more than 50
% of the charter capital or voting shares of any enterprise, or to another investment
sufficient to control decisions of the general meeting of shareholders or members’
council. Therefore, DaiA Bank still legally financed ACBS (for ACB) without being
challenged by the banking authority.
Owing to the lack of rules regulating the investment activities of credit institutions in
corporate bonds, and of relevant regulations on defining the corporate relationship
(DaiA Bank and ACBS), ACB has been able to lend to its subsidiaries operating in

22

Corporations Act 2001 (Australia) s 713A.
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high-risk businesses23, in this case the securities business, regardless of any restriction
of laws. The separation (of commercial banking and investment banking) rule set out
in Law on CI is rendered impotent under this scheme. In the last chapter, I will propose
a specific roadmap of solutions to these legal shortcomings and how to tailor the
current laws and regulations in response to these issues.
4.1.2 Regulations concerning Banks’ Capital
Legal Capital Requirement
‘Legal capital’ is an important mechanism under corporate law in many jurisdictions,
including the UK and European countries.24 In corporate law, the purpose of the ‘legal
capital’ mechanism is to deal with any conflicts that could arise between shareholders
and creditors of a company about how to distribute the capital of such a company,
often when the company is in insolvency status.25 The approach of this mechanism is
often to impose certain legal restrictions on corporate activity by referring to the
equity capital invested by the shareholder (as presented in the company’s financial
statement or balance sheet).26 This mechanism can be differently instantiated into
specific rules in different jurisdictions, but commonly the rules will provide a floor
amount of equity capital to be maintained when the company is in operation, and/or
will restrict the transfer of the company’s funds or assets when the capital falls under
that floor equity capital.27
Following a similar concept, in Vietnam the ‘legal capital’ is defined by Law on
Enterprise 2005 as the minimum equity amount required by a specific law for the
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In the following subsection on ‘Capital adequacy requirement’, we can see that the investments in securities
and real estate are rated as the asset with the highest risk ratio in Vietnam’s prudential regulations.
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Jennifer Payne, Legal Capital in the UK Following the Companies Act 2006 (Legal Studies Research Paper No.
13, University of Oxford Faculty of Law, 2008), 1.
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shareholders to invest in an enterprise (conducting business in certain conditional
areas, such as banking, securities, real estate, etc.) at the time of such an enterprise’s
establishment.28 Commercial banks in Vietnam are special enterprises engaged in
banking and financial business, so they are required to have and maintain a legal
capital level when operating under a specific Decree enacted by the government.
In the previous chapter, the section on the formation of cross-shareholding in
Vietnam’s banking sector indicated that in 2006, the Vietnamese government issued
a legal document lifting the floor requirement for the legal capital of a commercial
bank, Decree 141. The commercial banks had to reach at least VND3000 billion for
their charter capital in 2010 (later extended to 2011).29 A large number of banks,
especially small and newly established banks, found many difficulties in mobilising
their charter capital because of the downturn in the securities market.30 Eventually,
they found a way to meet the legal capital requirement through cross-ownership
arrangements. The mother bank can simply make loans to a group of its affiliated
companies, and then these companies can use these funds to invest in the smaller
banks (which are also affiliated banks of the mother banks) by purchasing the shares
in such banks to help them increase the charter capital. 31
For the purpose of preventing cross-investment among subsidiaries, affiliations and
mother companies (as a method to raise their capital), Article 135.1 of Law on CI
prohibits share purchase and capital contributions among subsidiaries and affiliates of
a controlling commercial bank. Under Circular 13, the subsidiaries of a commercial
bank are enterprises that such a commercial bank establishes, or in which the
28

Luật Doanh Nghiệp 2005 [Law on Enterprise 2005] (Vietnam) art 4.7.

This Law was replaced by Law on Enterprise 2014 but the new Law on Enterprise 2014 no longer has definition
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Manh Hung Pham and Phuong Anh Le, ‘Thuc Trang So Huu Cheo trong He Thong Ngan Hang Thuong Mai
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commercial bank owns more than 50% of voting shares, or owns less than 50% of
voting shares but where other conditions are met.32 An enterprise will be considered
as an affiliate of a commercial bank if all of the below conditions are met:
(1) the bank can take part in the decision-making process of financial and
operational policies of the enterprise but does not fully control such a policymaking process;
(2) the bank holds between 20% and 50% of charter capital or voting shares of
the enterprise; and
(3) this affiliate is not a subsidiary or a joint-venture of such a bank.
The threshold (of shareholding) for determining whether a bank becomes an affiliate
of such company is quite high33, requiring a 20% shareholding. The shareholding
threshold is the aggregate amount of the ownership of both the credit institution and
its ‘related persons’.34 In fact, many banks, financial institutions and corporations are
cross-owned, but they never cross the line of ‘affiliation’ (on paper). 35 That is why it
is very difficult for the relevant authorities (SBV, or MPI, or MOF) 36 to find a legal
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According to Article 2.4 of Circular 13, a credit institution may hold less than 50% of voting shares of an
enterprise but such enterprise is still considered as the subsidiary of that credit institution if the following
conditions are met:
a. Other shareholders negotiate to transfer to (such credit institution) to have beyond 50% of the voting
right: or
b. The credit institution has the right to control financial and operational policies under an agreement
between the credit institution and the enterprises: or
c. The credit institution has the right to appoint or dismiss a majority of members of the Board of Directors
or Members’ Council or an equivalent department of the enterprise; or
d. The credit institution has the right to have a majority vote at meetings of the Board of Directors or
Members’ Council or an equivalent department of the enterprise
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commercial bank.
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See analysis on ‘related person’ issue in banking regulations in Section 3.1.2 of Chapter 3.
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basis to investigate the transactions between these de facto affiliates. This problem
occurs because the definition of ‘related person’ in Law on CI cannot cover all the
possible cases; consequently, the aggregate amount of shareholding ratio of a
shareholder and its affiliates in another bank or enterprise might not reflect the extent
of actual control.
To prevent cross-investment practice among subsidiaries, affiliates and mother
companies, legislators must create a better and more flexible mechanism for defining
‘related persons’ in the context of cross-shareholding as well as giving the relevant
authority (SBV, and/or MPI, MOF) more power to investigate and sanction the
shareholding relationship among de facto affiliates in Vietnam’s financial market. In
the next chapter, my comparative study on Australian and Vietnamese rules will show
how the Australian law maker address the relevant issue. Specifically, the Australian
laws have the ‘practical control’ mechanism to specify who control a financial sector
company in practice, and a complete definition of the ‘associate’ (which is similar to
the ‘related person’ concept). This comparative study will help to form the proposal
for the reform of Vietnam’s respective regulations in the last chapter.
Capital Adequacy Ratio
Capital adequacy of a financial institution is the minimum level of such an
institution’s capital, which is required and set out by the relevant financial regulator
to ensure that the financial institution is able to remain a ‘safe and sound’ operation.37
Hence, the CAR is one of the most important prudential standards incorporated into
financial regulation in many countries. In the US, bank capital adequacy has been a
regulatory concern since the 1930s as a result of the Great Depression, and because
of the more recent financial crisis; in the UK, the issue of capital adequacy in the
banking industry has been a topic of regulatory concern since the 1970s. 38 Capital
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adequacy is now an important standard for prudential supervision of domestic and
international banking by relevant regulators not only in the US and the UK, but in
other countries through the adoption of Basel Accords39. The first official formulation
of CAR calculation presented by the Basel Committee on Banking Supervision was
in July 1988.40 The CAR is calculated ‘as the ratio of a bank’s core capital to its assets
and off-balance liabilities weighted by the risk’.41 To guarantee the normal operation
of a bank, this core capital (equity) should be able to absorb the losses that such a
bank may incur when carrying out banking activities.42 The core capital is considered
the ‘cushion’ that protects financial institutions from credit risk, and it has been
determined that a financial institution’s CAR should not be lower than 8% when it is
in operation.43 This CAR formula, then, was adopted worldwide as the standard to
measure banks’ solvency.
Since the opening of the market after 1986, the SBV has issued several legal
documents to provide prudential regulations for credit institutions. Vietnam’s first set
of prudential regulations was initially issued in 1992 by the SBV, Quyết Định
107/QD-NH5 của Ngân Hàng Nhà Nước ngày 9/6/1992 về việc ban hành ‘Qui Chế
bảo đảm an toàn trong kinh doanh tiền tệ - tín dụng đối với tổ chức tín dụng’ [Decision

39

Basel Accords, or Basel Capital Accords are the Accords adopted by the Basel Committee on Banking
Supervision which was established by the central banks of the Group of Ten countries in 1974, and
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107/QD-NH5 of SBV dated 9/6/1992 on promulgation of ‘Mechanism for prudential
standards in credit institution’s monetary-credit business’]. This statute was enacted
in an era when the banking industry in Vietnam was in its infancy; accordingly, the
content of the Decision was short and simple and included basic prudential standards
regarding insolvency, capital adequacy ratio, insolvency, and limit of capitalisation. 44
After 7 years, this Decision was then replaced in 1999 by Quyết định 297/1999/QDNHNN5 của Ngân Hàng Nhà Nước ngày 25/8/1999 về việc ban hành ‘Quy định về
các tỷ lệ bảo đảm an toàn trong hoạt động của tổ chức tín dụng [Decision
297/1999/QD-NHNN5 of the SBV dated 25/8/1999 on promulgation of ‘Regulations
on prudential standards in credit institution operation’] to provide more detailed and
updated regulations following the impacts and lessons from the Asian financial crisis
in 1997.45
In 2005, Decision 457/2005/QD-NHNN was enacted by the SBV as the upgraded
version of the prudential standards. Because of the small scale of the Vietnamese
financial market and banking industry at that time, the content of these legal
documents was limited and contained only simple rules of prudential standards.46 The
booming development of the commercial banks, especially after Vietnam was
admitted to the World Trade Organisation in 2007, called for stronger prudential
regulations to keep up with an emerging banking sector that involved more
international players and foreign investors.47 Circular 13 was accordingly adopted by
SBV in 2010 to replace Decision 457/2005/QD-NHNN. This Circular set forth a more
comprehensive set of rules similar to the standards of Basel I, covering the
requirements for capital adequacy ratio, credit exposure limits, solvency ratios,
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Decision 107/QD-NH5 of SBV dated 9/6/1992 on promulgation of ‘Mechanism for prudential standards in
credit institution’s monetary-credit business’ art 1.
45

Thi Hanh Le, ‘Kiem Soat Rui Ro Tin Dung theo Basel II tai cac Ngan Hang Thuong Mai Viet Nam’ [Controlling
Credit Risk Under Basel II in Vietnam's Commercial Bank] (2016) 12(2) Tap Chi Tai Chinh [Review of Finance]
12.
46

Ibid.

47

Ibid.

150

restrictions on capital contribution and share purchase in affiliations, and ratio of
credit provision to mobilised capital.48
In Decision 254, the government also set out the policy that Vietnam’s prudential
regulations will adopt step by step the content of Basel II.49 Following this policy,
SBV issued Công Văn 1601/NHNN-TTGSNH của Ngân Hàng Nhà Nước ngày
17/3/2014 về việc thực hiện Hiệp ước vốn Basel II [Official Letter 1601/NHNNTTGSNH of SBV dated 17/3/2014 regarding the application of Basel II] in which ten
large commercial banks are selected as pilot credit institution to follow the prudential
standards in Basel II.
Under Circular 13, CAR was set at 9%, which means the ratio of the equity over the
risk-weighted assets of a credit institutions must not be under 9% through operation.50
The CAR requirement is not difficult to reach for most of the banks in Vietnam
because they can easily satisfy the 9% floor set out by the SBV. Some banks appear
to have unbelievably high CAR, such as GiaDinh Bank with 54.92% (in 2010),
Mekong Development Bank with 37.3% (2010) or SCB with 50.2% (2009), while, in
reality, these are all small, low-performing banks.51 These extreme statistics presented
by the banks were arrived at by an incorrect assessment of ‘risk-weighted assets’.
The formula of CAR applied to the credit institutions in Vietnam, which is regulated
under Article 5 of Circular 13, is as below:
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This Circular, however, was not in effect for long. Due to the NPL crisis and the increasing criticism over the
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Capital Adequacy Ratio = (

equity

) × 100%

total risk−weighted assets

Hence, the banks need to either increase the equity or lower the risk-weighted assets,
or both, in order to improve their CAR. Because it would cost the shareholders of the
banks more funds to increase equity, they must find other ways to reduce the value of
the total risk-weighted assets. The total risk-weighted assets are the total value of
assets specified by risk levels plus the value of respective assets of off-balance-sheet
commitments.52 The value of assets specified by risk levels is calculated as follows:
Value of assets specified by risk levels = (value of the assets) × (the respective risk
ratio).
The respective risk ratio is also classified at six levels: 0%, 20%, 50%, 100%, 150%
and 250%.53 Accordingly, the lower the risk ratio, the lower the value of assets
specified by risk as well as the total risk-weighted assets can be; as a result, the CAR
will be improved.
Aware of the high risk of securities and real estate business, legislators have
categorised lending to securities companies, or for investment in securities and real
estate, as the assets with highest risk ratio of 250%.54 As the appendix of the previous
chapter showed, a majority of banks have subsidiaries or affiliate or joint-ventures
partners operating in securities or the real estate industry.55 Nevertheless, they conceal
their lending to such businesses in reports to keep the CAR in a good position. 56 The
cross-shareholding network enables them to do this. For example, by using techniques
similar to the ACB case discussed in the preceding section 4.1.1, the bank could
provide funding to the business of a securities company via another affiliated
52
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company. Specifically, ACB financed its subsidiary, ACBS, which is a securities firm,
through a bridge — DaiA Bank — by way of a corporate bond transaction. As a bond
purchase, the investment of the bank in the securities company was not considered as
a loan, so DaiA Bank did not need to be concerned about the 250% risk ratio (applied
for lending to a securities company).57
In another scenario, a bank and its affiliated companies can negotiate an agreement to
conceal loans for other business purposes (rather than for securities/real estate
investment), and such a loan would be categorised as an asset with a much lower risk
ratio compared to the risk ratio of the lending for securities or real estate investment.58
Consequently, despite giving major loans to high risk businesses, the banks would
still have a qualified CAR by converting the loans for high-risk investment to ordinary
loans.59 Because of cross-shareholding, the financial institutions and corporations in
the network can cooperate and create schemes to meet the CAR requirement. The
CAR reported by credit institutions in Vietnam accordingly no longer reflect the
actual business results or the financial status of the credit institutions in terms of their
capital adequacy.
From the above analysis, we see that it is impossible to have an exact CAR if the rules
on categorisation of lending, credit provision, or investment are not clear.
Furthermore, it is very difficult for the relevant authority to detect the purpose of the
lending or investment by the credit institutions because these credit institutions and
their affiliates can conceal transactions through a cross-shareholding network. Hence,
for the commercial banks’ CAR to be reported more accurately, the crossshareholding in Vietnam’s financial industry should be unravelled and rules on
lending categorisation should be revised and supplemented to respond to the market
practice.
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4.1.3 Restrictions regarding Lending Activities
Lending Limit
In terms of prudential regulations, other than general capital requirements, banks also
must comply with other requirements in lending activities, specifically the ‘risklowering lending limitations’, which limit the ratio of capital a bank can lend to a
single client.60 Under the laws, the limit is a certain ratio of the total credit provided
by a bank over its equity.61
In Vietnam, the total balance of credit provision to a single client must not exceed
15% of the equity of the commercial bank, and the total balance of loans made to a
single client and ‘related persons’ must not exceed 25% of the equity of the
commercial bank.62 Under the rule of risk pooling in banks’ lending (which concerns
how to allocate risks in the lending activity of the bank), the accumulated credit
provision ratio of 25% of the bank’s equity (for a single client and its ‘related
persons’) is argued to be too high.63 In practice, the borrower can use their chain of
affiliated companies in the cross-shareholding network to legally increase the lending
limit from 15% to 25%; or, a company can easily create more layers of subsidiaries
to raise the lending limit.
Legislators in other jurisdictions have foreseen this situation and have provided a
solution for it. For instance, in the US, Section 84 of Title 12 of the United States
Code (USC) prescribes the lending limit applied to federal banks. Similar to the
threshold set out under Vietnam’s law, a federal bank in the US is not allowed to lend
more than 15% of its unimpaired capital and unimpaired surplus to one client if such
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lending is not ‘secured by a collateral with a market value at least equal to the amount
of the loan’.64 However, to prevent the corporation from creating more companies to
reach above the 15% threshold, the law further stipulates that two clients shall be
combined and treated as one borrower ‘when proceeds of a loan ... are to be used for
the direct benefit of the other person... or when a common enterprise is deemed to
exist between persons’ (Section 32.5 of Title 12 of the Code of Federal Regulations).65
This law also contains other specialised regulations for the aggregation of loans to a
‘corporate group’, partnerships, joint-ventures, or associations.66 The Office of the
Comptroller of the Currency (OCC) is the authority that determines whether to
aggregate two (or more) loans ‘based upon an evaluation of the facts and
circumstances of particular transactions, that a common enterprise exists’. 67 This
flexible and wide-ranging approach gives the banks less chance to try to over-fund
one particular borrower.
The complicated cross-shareholding arrangements in Vietnam makes it harder to
oversee the lending limit compliance of commercial banks. However, a bank can lend
to different customers who appear to be not ‘related’ under the laws because they
always remain the shareholders of each other under the threshold that defines ‘related
person’ — 5% of shareholding in each other.68 Yet the total amount of lending to the
group of enterprises in a cross-shareholding network can reach over 25%.
Additionally, the issue of whether ‘investment in corporate bonds’ is a credit provision
activity is again exploited in this case. Indeed, since investment in, or purchase of,
companies’ bonds is not defined as a type of ‘credit provision’ under Law on CI, for
the past few years many banks have effectively circumvented the ‘lending limit’ rule
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of this law.69 For example, in 2011 the Lien Viet Post Joint Stock Commercial Bank
(LienVietPostBank)70 made a loan to Him Lam Joint-Stock Company (Him Lam)71
of VND1961 billion; later, it invested further in this company’s corporate bonds
valued at up to VND250 billion, so the aggregate amount of lending provided to Him
Lam through both loan and bond investments from the LienVietPostBank was 33.54%
of the bank’s equity.72 If a bond purchase had been classified as a ‘credit provision’
activity of a bank, the ratio of credit provision in the case of the LienVietPostBank
would have been far above the 15% ratio applied for one customer. The reason that
LienVietPostBank could provide excess funding to one single client could be that Him
Lam held 9.9% of LienVietPostBank’s shares as at May 2012.73 It has been proved in
Chapter 2 that the dominant shareholder in banks might abuse their controlling power
to divert banks’ resources to their ‘back-yard’ firms (their private or family-owned
firms). According to the theoretical analysis of relationship between lending
corruption and shareholding structure in Chapter 2, it is not difficult to recognise that
many big corporations (in financial services or the real estate business) in Vietnam
have a strategy of having and maintaining shareholding relationships with banks so
that they can use their influence to obtain a stable and large amount of lending from
the banks for their projects. Or as seen from the above case of LienVietPostBank and
Him Lam group, the total credit that LienVietPostBank provided to Him Lam already
contributed up to one third of the bank’s equity, which is a significant amount of bank
lending to only one customer.
To supervise Vietnamese credit institutions’ compliance with regulatory lending
limits, Vietnam should adopt more flexible rules with adequate scope, such as the
69
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approach of the US in examining banks’ lending limits. The cross-ownership issue
and the definition of ‘credit provision’ activity should also be addressed so that the
prudential regulator, SBV, has less difficulty in investigating banks’ lending limit
compliance. In the last chapter, the recommendations to revise and supplement the
relevant regulations regarding lending limits will be discussed as a part of the roadmap
for the legal reform of Vietnam’s financial regulatory framework.
Prohibition of Lending
There are certain cases in which a financial institution cannot provide loans to
customers. Article 126 of Law on CI provides circumstances where a commercial
bank in Vietnam is prohibited from providing credit. In particular, commercial banks
cannot lend to the following entities/persons:
Members of the board of management, members' council or board of controllers, the general
director (director) or […], or legal entities being capital contributing members or the owner of
the credit institution being a limited liability company;
A parent, spouse or child of a member of the board of management, of a member of the members'
council or of the board of controllers or of the general director (director) or a deputy general
director (deputy director) and equivalent positions.

Commercial banks are also not allowed to lend to clients where the loans are secured
by guarantee of the above-mentioned entities or persons, or by their own stocks or
their subsidiaries’ stocks.74 Additionally, they cannot provide credit to enterprises
operating in securities businesses which they control.75 The banks in Vietnam,
however, still manage to circumvent these prohibitions through cross-shareholding
networks. The case of ACB funding its own subsidiary in the securities business,
which was previously presented, is an illustration of how a bank is still able to finance
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its own subsidiary (operating in the securities area) regardless of prohibition under the
relevant law.
Another typical example of violation of regulations regarding lending restrictions or
prohibitions can be seen in the case of the An Binh Bank76 (‘ABB’) and two SOEs —
the Vietnam Electricity Incorporation77 (‘EVN’) and the Hanoi General Export–
Import Company78 (‘Geleximco’).79
One prohibited case of credit provision is when the credit receiver is a shareholder
who is represented on the board of management of the bank-credit provider.80 In the
case of ABB, EVN and Geleximco were shareholders of ABB that both appointed
their representatives to sit on the board of management of ABB. Geleximco’s
representative, Mr. Vu Van Tien, served as the Chairman of the board of management
of ABB, and EVN’s two representatives, Mr. Nguyen Van Hoi and Mr Dao Duy
Hung, were members of the board of management of ABB. EVN held 24% of ABB’s
shares, while Geleximco had a small ratio of ABB shareholding, 7.54%. In this
situation, ABB was not permitted to lend to EVN and Geleximco because the lending
fell into a prohibited case of credit provision under Law on CI. Nevertheless, as
occurred in ACB’s case, ABB still legally funded EVN and Geleximco with a huge
amount of capital, respectively VND1000 billion and VND500 billion, through
investing in EVN’s and Geleximco’s corporate bonds.
This is not a one-sided deal because EVN and Geleximco are not only the capital
contributors to ABB but are also within the group of the largest and most loyal
depositors. EVN’s deposits in 2010 and 2011 totalled VND24000 billion and
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VND9500 billion respectively.81 This exchange of benefit, easy lending in exchange
of long-term and large deposit, further strengthen the cross-shareholding bonds
among this group of corporations and banks, and the connections among the
executives and controlling shareholders of these entities. Through using the crossownership structure, banks and enterprises can circumvent lending restrictions set out
by the prudential regulator – SBV to provide funds to their related entities within the
cross-shareholding network.
4.1.4 Regulations regarding Bank’s Report of Non-Performing Loans
In a lending transaction, if banks no longer receive the interest or principal of the loan
from borrowers after a certain amount of time, they must categorise such a loan as
‘non-performing’. Different jurisdictions have different ways of defining and
classifying a ‘non-performing loan’. In general, NPL or bad debt can simply be
defined as a credit agreement in relation to which a borrower cannot make the required
repayments.82 More specifically, the ‘non-performing’ or ‘default’ status occurs when
banks realise that their borrowers are unable to perform their repayment obligations
‘without recourse by the bank to actions such as realising security (if held)’. 83 The
Basel Committee on Banking Supervision has issued an official consultative
document on ‘Prudential treatment of problem assets — definitions of non-performing
exposures and forbearance’, providing a standard definition for NPL: a ‘nonperforming loan is a loan with “non-performing exposures”’, which are ‘material
exposures that are more than 90 days past due’ or ‘where there is evidence that full
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repayment of principal and interest without realisation of collateral is unlikely,
regardless of the number of days past due’.84
In Vietnam, the classification of NPL and calculation of NPL ratio is regulated under
Thông tư 02/2013/TT-NHNN của Ngân Hàng Nhà Nước ngày 21/1/2013 quy định về
phân loại tài sản có, mức trích, phương pháp trích lập dự phòng rủi ro và việc sử
dụng dự phòng để xử lý rủi ro trong hoạt động của tổ chức tín dụng, chi nhánh ngân
hàng nước ngoài [Circular 02/2013/TT-NHNN of SBV dated 21/1/2013 providing the
classification of debts, establishment and levels of risk reserves, and use of reserves
for dealing with risks during the operation of credit institutions].85 Under this
Circular, the NPLs are classified in a relatively similar way to the approach of the
Basel committee. These NPLs are the ‘under-standard debts’ which are either overdue
from 91 days to 180 days, or are debts without interest or with low interest (because
borrowers are unable to repay the interest in full), debts with first renewal.86
Before the credit crisis, the NPL ratio of Vietnam’s commercial banks did not appear
too serious, because they had been able to conceal a number of NPL in their reports.87
As set out in the appendix of Chapter 3, which provides a list of subsidiaries and
affiliates of the commercial banks in Vietnam, nearly every bank set up for itself one
asset management company (‘AMC’). The main functions of the AMCs are helping
the banks (and other customers) to manage debts, collecting the outstanding amount
from debtors and realising securities (if the debtors are not able to pay). As an
independent company, the AMCs collect the debts for banks via an ‘entrustment
agreement’ in which they are entrusted by the banks to manage and resolve the bad
debts. These ‘entrustment agreements’ will replace the bad debts in the balance sheets
84
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of the banks under a different item name — ‘receivable accounts’, which accordingly
results in false reporting of NPL ratio.
Overlapping ownership also plays a key role in helping the banks to clean the bad
debt from their balance sheets. The banks and enterprises in a cross-shareholding
network can negotiate to perform ‘debt-conversion’ (which converts the due debt into
a new loan).88 There are three scenarios that banks and corporations in Vietnam can
use. First, the bank can renew the due debt with a debtor on the basis that the debtor
has a business plan demonstrating eligibility to have their lending agreement
renewed.89 This case in reality is rare because the banks need to thoroughly assess the
business plan before giving a renewal. However, when the banks and debtors are in a
cross-owned network, which means their benefits are strictly related to each other, the
decision for the renewal of the loan might be quickly made regardless of the feasibility
of the debtors’ business plan. This conflict of interest issue, which has been discussed
in the section ‘disadvantages and advantages of the cross-shareholding’ in chapter 2,
is apparent when there is a cross-shareholding arrangement between a bank and its
borrowers.
In the second scenario, the bank with bad debts can seek assistance from other banks
within the network. In short, when the loan is due, another bank can provide new
funds to the debtor and the debtor can use such funds to pay the overdue debt.90 Thus,
the NPL is only transferred among commercial banks. Under this scenario, the NPL
ratio of one bank can be reduced, but the NPL remains in the whole system.
In the third scenario, a group of banks can negotiate and buy each other’s bad debts
through their AMCs as new investment items.91 In the end, the bad debts are
88
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effectively pushed back and forth between the banks in order to create a better report.
Similar to the second scenario, the NPLs in the system are not resolved but credit
institutions can hide their actual low performance with regard to debt management
from the industry watchdog, the SBV. Although the SBV has acknowledged these
techniques conducted by the banks and has issued regulations to prohibit ‘debtconversion’, the cross-owned banks and financial institutions can easily avoid these
regulations

by

transactions

agreed

upon

between

connected

controlling

shareholders.92
In the succeeding section, high-profile cases of banking regulation violation relating
to cross-shareholding will be discussed. By study of these cases, we can see how
cross-shareholding has affected banks’ lending practice and led to banking collapses.
4.2 Recent Cases of Major Banking Scandals Inspected and Prosecuted in
Vietnam Relating to Cross-shareholding Arrangements
Since 2005, the rapid development of commercial banks has been accompanied by
the formation of cross-shareholding among banks and SOEs or private companies.
These complicated cross-shareholding networks allow the controlling shareholders to
take control over banks in the shadow and channel banks’ credit to their private
companies causing significant loss to the bank. Due to the incomplete regulatory
framework and ineffective supervision mechanism, the SBV has been struggling to
investigate and sanction the cross-shareholding arrangements and violations in banks’
lending activities. However, with the tough policy from the Politburo recently to crack
down on corruption and power abuse in banking and financial business, the Ministry
of Police and People Procuracies have investigated and prosecuted a number of
serious violations, scandals, corruption in banking and financial industry as well as
the cross-shareholding arrangements.93 Many ‘big’ figures in Vietnam’s banking
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industry in the recent decade, and even SOE executives, high-profile officials in
government agencies have been prosecuted, and imposed with heavy penal
penalties.94 Below, I will discuss three major cases relating to cross-shareholding in
banking industry catching the attention of the public and legal scholars for its scale
and seriousness: Nguyen Duc Kien and his cross-shareholding networks with Asia
Commercial Bank; Ha Van Tham and his cross-shareholding arrangements with
Ocean Bank; Trust Bank/VNCB and its sagas with two controlling shareholders, Hua
Thi Phan and Pham Cong Danh. These are typical examples for the cross-shareholding
arrangements and controlling shareholders’ abuse of power for their private benefits.
4.2.1 Sanction of Banking Tycoon - Nguyen Duc Kien and Asia Commercial
Bank Scandal
Until 2011, ACB was the biggest private Vietnamese bank in terms of total assets and
credit.95 ACB was regarded highly as a well-performing bank with high profit and low
NPL. Prior to 2012, the NPL ratio (of NPL over total credit) is below 1%.96 However,
ACB was a typical commercial bank involved in complicated webs of crossinvestment and cross-shareholding with the majority shareholder’s controlled entities.
By 2012, ACB directly or indirectly cross-owned with, and were the majority
shareholder of Eximbank, Dai A Bank, Viet Bank, and Kien Long Bank.97
ACB’s shareholding structure comprised three groups of majority shareholders: Tran
Mong Hung family, Nguyen Duc Kien (hereinafter called Kien Nguyen98) family, and
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foreign investors including Standard Chartered Bank, Dragon Capital, and Connaught
Investors.99 In the period from 2008 to 2011, Kien Nguyen had controlled the
management of ACB. Kien Nguyen was a tycoon and an influential businessman in
Vietnam’s financial industry and sport industry.100 In addition to serving as executives
in ACB and other related entities, Kien Nguyen was the chairman of the Hanoi
Football Club (the professional football club of Hanoi City), and used to serve as the
Vice Chairman of Vietnam Professional Football Company which organises and
manages Vietnam’s professional football league: V-League.101 Thus, the arrest and
prosecution of Kien Nguyen caught major attention not only from the banking and
financial business community but popular media in Vietnam at that time.102
Kien Nguyen and his family members have established and controlled six companies:
Thien Nam Joint Stock Development and Import-Export Company (Thien Nam Co.),
B&B Joint Stock Commercial Investment Company (B&B), Asian Financial Group
Joint Stock Company (AFG), Hanoi ACB Joint Stock Investment Company, A Chau
Joint Stock Investment Company (ACI) and A Chau Hanoi Joint Stock Investment
Financial Company (ACI-HN).103 Under Kien Nguyen’s direction, ACB provided
funds (through loans or bond investment) to these companies to invest in securities
including ACB’s own shares and invest in gold trading through ACBS and

doing business in the textile industry for eight years, he started entering the banking industry and became the
Vice Chairman of ACB, one of the biggest JSCBs in Vietnam, when he was only 30. Kien Nguyen was listed
among top 100 richest persons in Vietnam’s stock exchanges. The estimated value of shares held by Kien
Nguyen and his family members at ACB was approximately VND2 trillion by the end of 2010. According to
ACB’s report in 2010, Kien Nguyen was not a member in ACB’s board of management. However, he was still
the majority shareholder of ACB and other financial institutions.
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commercial banks that ACB were the majority shareholder of such. In contrast, Kien
Nguyen directed ACBS to cooperate with ACI and ACINH to purchase the shares of
ACB.104 To avoid the supervision of authorities, the transactions (of funding) between
ACB and Kien Nguyen’s entities were under the form of investment cooperation
contracts.105 The receivables of Kien Nguyen’s controlled entities on ACB’s records
were nearly 1395 billion VND (approximately over USD60 million) in the end of
2011.106 Kien Nguyen’s and his entities’ investment in securities, long-term capital
contribution, interests made the total liabilities of these companies in ACB up to
VND8000 billion (approximately over USD350 million) in 2011.107 At the time of
Kien Nguyen’s arrest, the investments and loans to Kien Nguyen’s entities caused
ACB to lose VND687 billion.108
In August of 2012, Kien Nguyen was arrested by the Investigation Department of
Ministry of Police for the alleged illegal business activities in banking and finance.109
In the last months of 2012, due to Kien Nguyen’s arrest, ACB and ACBS proceeded
to dispose shares in Dai A Bank, Viet Bank, Kien Long Bank, and Eximbank.110 In
May 2014, People’s Court of Hanoi tried the case. The People’s Procuracy brought
four charges against Kien Nguyen: carrying out unlicensed business, tax evasion,
fraud, and intentionally wrongdoing against state regulations on economic
administration causing severe consequences through the cross-shareholding
arrangements among ACB and his controlled entities.111 After nearly two years of
investigation, prosecution and trials, the court imposed a prison sentence of 30 years
for his participation in a series of complicated financial fraudulent actions among
104
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the cross-shareholding networks of ACB and Kien Nguyen’s related and controlled
entities.112 He was also fined VND75.1 billion (approximately US$3.5 million).113
The Kien Nguyen case was the biggest scandal in Vietnam’s banking industry relating
to the cross-shareholding structure in this period. However, it was just the beginning
of a series of the scandals and serious violations in banking industry which have been
unveiled, investigated, prosecuted, and tried since then. In the succeeding sections,
the Ocean Bank and Trust Bank bailouts are two other cases of major banking scandal
relating to cross-shareholding arrangements in Vietnam.
4.2.2 Ocean Bank’s Scandal and Death Sentence for the Executive
Ocean Bank was the second commercial bank acquired compulsorily by the
Government in 2015.114 This bank was established in 1993 in Hai Duong province
and firstly known as Hai Hung Rural Bank.115 In early 2007, following the wave of
conversions from rural to urban banks, Hai Hung Rural Bank was permitted to
transform its operation to an urban bank and changed its name to Ocean Bank.116 In
2010, Ocean Bank had grown strongly to become a middle-scale commercial bank; it
was ranked 17th in terms of total assets, and 22nd in terms of credit among 42
Vietnam’s commercial banks.117
Petro Vietnam Group (‘PVN’)118 was a majority shareholder holding 20% of charter
capital, but the ultimate controlling shareholder was Ha Van Tham (Ha VT) who
112
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became the shareholder and was appointed as Vice Chairman of the management of
Hai Hung Bank in early 2000s.119 Figure 6 depicts the cross-shareholding structure of
Ocean Bank with Ha VT’s controlled entities as of December 2013. Ha VT set up a
web of his private companies to hold control of Ocean Bank’s management. Ha Bao
was a sole proprietorship owned by Ha VT and the biggest shareholder holding up to
44.4% of Ocean Group, a corporation holding 20% of Ocean Bank’s capital. VNT
Ltd. was also a company under control of Ha VT where he used to act as the general
director from 1997 to 2001. Although Ha VT’s direct ownership of Ocean Bank was
relatively low (only 0.92% as of 2013), he was still in full control over Ocean Bank
through Ha Bao, Ocean Group, and VNT Ltd. The accumulation of Ha VT’s
shareholding in Ocean Bank directly and indirectly was nearly 43% as of 2013.
Furthermore, he also has personal connection with the executives of PVN,
accordingly Ocean Bank was totally under his management.120
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Figure 6: Ha VT’s Cross-shareholding Structure to Control Ocean Bank121

Ocean Bank was one of many private banks having close relationship with a SOE, in
this case, the powerful oil-gas State-owned conglomerate, PVN. This relationship is
evident from the role of Nguyen Xuan Son (Nguyen XS), Ha VT’s accomplice in
Ocean Bank’s scandal. Nguyen XS used to be the executive of both Ocean Bank and
PVN.122 Specifically, he worked for PetroVietnam Financial Company (a subsidiary
of PVN) as the general director. He then became the general director of Ocean
Bank.123 In 2014, he was surprisingly appointed as the Chairman of PVN (after
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leaving Ocean Bank), the highest executive position in Vietnam’s only oil and gas
conglomerate.124
Unlike Trust Bank or GP Bank (two low-performing banks also were acquired by the
government), Ocean Bank was not illiquid in 2010-2011.125 In fact, Ocean Bank
mobilised the deposits from customers by giving to them a very high interest rate
exceeding the ceiling.126 The bank sidestepped SBV’s restriction on interest rate for
deposit by paying the exceeding amount under the form of commission fee through
the brokerage service provided by Ha VT’s private company, BSC Ltd. for
depositors.127 PVN was mainly involved in this practice because PVN was Ocean
Bank’s largest customer with a huge amount of deposits from the PVN and its
subsidiaries. Thus, most of Ocean Bank’s commission fee for VIP clients went to
PVN’s executives.128 The accumulation of this commission fee was estimated to be
approximately USD$22 million paid directly from Ocean Bank’s funds. The
scandalous bribery with PVN’s involvement who prosecuted in an independent case
where many high-profile officials in PVN and Ministry of Industry and Trade were
prosecuted and imposed harsh imprisonment sentences for corruption.129
Ha VT set up the consulting company BSC Ltd. not only for bribing the executives of
PVN but also for extracting Ocean Bank’s funds for his private benefits. He directed
Ocean Banks’ officers and staffs to advise customers who had financial difficulties to
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reach Ocean Bank’s credit through his shell company BSC Ltd. 130 Specifically, the
customers had to pay BSC Ltd. a consulting service fee to obtain approval for their
application of loan in Ocean Bank.131 Because the interest rate of lending for
commercial banks was restricted by SBV, the commercial banks could not charge a
higher interest rate of lending for customers (especially ones with bad financial
records, or low value, or even no mortgage). 132 The service fee paid to BSC replaced
the higher interest rate that the customers would have paid Ocean Bank to obtain the
loan that their application could never be approved without good financial records or
valuable mortgage.133 This practice caused the bank to become more vulnerable to the
NPL due to high volume of low-profile customers and made-up loan applications,
while Ha VT’s BSC company received the commission fees which were actually
extracted from the loans provided by Ocean Bank.134
Ha VT also directed the management board of Ocean Bank to provide a loan of
VND500 billion (approximately USD$11,1 million) to the former owner of the
Vietnam Construction Bank (previously known as Trust Bank), Pham Cong Danh
(‘Pham CD’) to take over Trust Bank in 2012.135 This loan exceeded the lending
restriction without any security assets and resulted in the loss of more than VND343
billion (approximately USD15 million).136 Pham CD was also prosecuted in another
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independent case for the collapse of Trust Bank (later renamed to ‘Vietnam
Construction Bank’) which we will discuss in the next case.
In 2013, there was rumour that Ha VT and his interest group were going to conduct a
hostile takeover to control Bao Viet Bank.137 Ocean Bank then was inspected
thoroughly by SBV. In October 2014, Ha VT, Nguyen XS, and many other executives
and officers of Ocean Bank were arrested and prosecuted.138 After the arrest of Ocean
Bank’s owner and executives, the Investigator (of Ministry of Police) stated that
Ocean Bank, under the management and decision of Ha VT and Nguyen XS, had
violated lending regulations by channelling loans to their related companies (without
collateral or low-value mortgages), and most of these loans were uncollectable.139
Because Ocean Bank’s capital was negative (the total liability was much larger than
its capital), and accordingly the financial status was insolvent, SBV decided to
mandatorily acquire Ocean Bank for zero value on 6 May 2015.140 SBV then
transformed Ocean Bank from shareholding company to limited liability company
with a single owner, the State.141 VietinBank was appointed as the State-owned Bank
to manage Ocean Bank.142
The Investigator (of the Ministry of Police) announced that they had investigated
violations of Ocean Bank for three years.143 After gathering all the evidence, they
submitted the official request to the Supreme Procuracy for the prosecution of Ocean
Bank’s executives. Ha VT was alleged to be responsible for losses of VND1,55 trillion
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(approximately USD69 million) to Ocean Bank. Beside Ha VT and Nguyen XS,
fifteen other executive officials of Ocean Bank and a number of other staff were
prosecuted for the violation. The first trial was held on 27 February 2017. More than
seven hundred people were summoned by the court, a record number of people
subpoenaed in Vietnam’s litigation history.144 In this case, fifty-one defendants were
prosecuted for different charges, including misappropriating bank’s funds, violation
of lending restriction in banking operation, abuse of position and managing power
against economic laws that cause serious consequences.145
On 29 September 2017, Vietnam People Court in Hanoi determined that Ha VT,
Nguyen XS, and their accomplices in Ocean Bank were guilty and responsible for the
serious loss in Ocean Bank’s capital, and the insolvency of the bank.146 Due to public
outrage and the seriousness of the case, the judges imposed strict sentences, Nguyen
XS was subjected to a capital punishment while Ha VT faced life imprisonment. Both
have denied partly the accusation from the Prosecutor and appealed the decision of
the People’s Court in Hanoi.
4.2.3 Trust Bank (Vietnam Construction Bank) Scandal and the Prosecution of
SBV’s Former Deputy Governor
Trust Bank case is the most recent major banking scandal catching the public attention
for its seriousness, complexity and scale of the violation. Although it is just a medium
size bank, the saga of this bank with the prosecution of the owners (the previous
owner, Hua Thi Phan, and the current owner, Pham CD), related parties (Ha VT and
Ocean Bank), and the former Deputy Governor of SBV made it a high-profile case.
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Trust Bank, after being bankrupt and restructured, has been taken over by Pham CD,
a big name in Vietnam’s garment industry from the previous owner, Hua Thi Phan
(‘Hua TP’), also a tycoon in Vietnam’s real estate, construction, and development
business. The scandals and serious violation of banking regulations in Trust Bank’s
operation was unveiled following Pham CD’s arrest and prosecution due to the
collapse of Vietnam Construction Bank (VNCB, previously known as Trust Bank). In
the inspection and prosecution process, the police discovered other serious violations
of the previous owner in managing Trust Bank, Hua TP; she was then prosecuted. For
the first time in the history of Vietnam’s banking industry, a high-profile official as
SBV Deputy Governor has been arrested and prosecuted for irresponsibility and
failure to monitor Trust Bank, a low-performing bank under ‘special control’ status.
Trust Bank was established in 2007 after transforming from a rural bank to an urban
bank.147 Trust Bank was originally the rural bank named shareholding commercial
rural bank Rach Kien and established in 1989 in Tan An, Long An.148 Trust Bank was
a typical case of a small rural bank growing rapidly after transforming into urban
banks with concentrated shareholding in only one majority shareholder. Trust Bank’s
charter capital was quickly increased to meet the legal charter capital for bank of
VND3000 billion in 2010.149 At the same time, the bank’s total credit had also
increased 39 times, and total assets had grown 62 times from 2006 to 2011. 150 From
2009, Trust Bank was also actively investing in corporate bonds, and the investment
in corporate bond accumulated to 16.8% of total debt in 2011.151 The total debt of the
bank had always been larger than total deposits (from individual and organisational
customers), thus Trust Bank had to depend on borrowings from Vietnam’s inter-bank
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market.152 Trust Bank had shareholders coming from both public and private sectors.
Agribank, Long An Food Company, and three other government agencies are
shareholders in public sector (only representing 1.46% of Trust Bank’s capital). The
private organisational shareholder is Phu My Investment and Development
Shareholding Company (Phu My Shareholding Company) with the controlling
shareholder, Hua TP.
In operation, Trust Bank was under the control of an individual, Hua TP.153 She was
not a member of Trust Bank’s management council but appointed as the ‘senior
advisor’ of the bank (this is a way of avoiding SBV’s attention).154 In addition to the
Trust Bank’s stake holding through Phu My Shareholding Company, Hua TP used her
acquaintances to contribute capital in the period from 2009 to 2010 when Trust Bank
increases its charter capital.155 In 2011, Hua TP’s total shareholding in Trust Bank had
reached 84.92% indirectly. 156 After Trust Bank was placed under ‘special control’ by
SBV, the Banking Investigation and Supervision Authority (BISA) investigated and
found that Hua TP’s acquaintances had borrowed (under her direction) from Trust
Bank VND3582 billion through twenty nine loan agreements from 2009 to 2012.157 It
was then revealed that Hua TP had directed her acquaintances to use funds from loans
(provided by Trust Bank) for capital contribution to raise this bank’s charter capital
virtually.158
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Real estate companies and industrial companies established or controlled by Hua TP,
and received funding from Trust Bank through capital contribution and loans are listed
below:159
• Phu My Joint Stock Company (Investor of Phu My Garden II Complex in Long
An Province)
• Phu My Ltd. (Investor of Tan Dong Hiep B Industrial Zone in Di An, Binh
Duong)
• Phu My A Chau Joint Stock Company
• Lam Giang Real Estate Company Ltd. (Investor of The Star City and The GoGo City Development Project)
• Lam Giang Commercial and Production Company
• South Saigon Company
• Phuc Nguyen Construction and Real Estate Company
• Phuc Nguyen Company Ltd.
• Cuu Long Agriculture Joint Stock Company
• Mekong Chemistries Company Ltd.
Through cross-shareholding arrangements among these companies, Hua TP designed
transactions in which she directed Trust Bank to purchase properties from her
controlled companies and made enormous profits from the difference of the
properties’ actual value and ‘non-market’ price.160 Due to the illiquidity, SBV began
the inspection over the Trust Bank’s operation. In February 2012, Trust Bank was
listed as one of the nine low-performing banks which should be restructured and
specially controlled by SBV.161 On 6 June 2012, SBV approved the restructuring plan
of Trust Bank in which Hua TP would transfer her shares in Trust Bank to a new
159
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group of shareholders, Thien Thanh Group and its affiliated companies.162 Thien
Thanh Group’s core business lines were building material manufacturing and real
estate development. This group was under the control of a well-known business
person (in garment and real estate development industry), Pham CD.163
On 9 October 2012, Hua TP transferred all her shareholding in Trust Bank (including
indirect ownership) up to 84,92% of charter capital to the new group of shareholders.
This M&A deal was valued at VND4620 billion; Pham CD did not pay anything to
Hua TP but he received Hua TP’s entire liability in Trust Bank of VND4620 billion.164
After this transaction, Hua TP no longer controlled Trust Bank but her financial
obligation owed to Trust Bank was transferred to Pham CD.165 Thus, prior to 2013,
Trust Bank belonged to the cross-shareholding networks of Hua TP and her controlled
companies. Since 2013, Trust Bank became the bank in Pham CD’s cross-owned
entities. Basically, the restructuring of Trust Bank is just replacing an existed crossshareholding network with a different cross-shareholding controlled by a new
shareholder.
In May 2013, Trust Bank changed its name into Vietnam Construction Bank (VNCB).
SBV approved an increase in the charter capital from VND3000 billion to VND7700
billion.166 The NPL ratio, therefore, decreased from 82.5% in late 2012 to 54.6% in
middle 2013.167 In late 2013, VNCB announced that they completed the capital
increase through private placement. According to the report of the inspectorate (of the
Ministry of Police), the funding for capital increase originated from the loans provided
by Oceanbank, Sacombank, and BIDV to Pham CD’s controlled companies. 168 Beside
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Thien Thanh Group, Pham CD set up 29 other shell companies and diverted VNCB’s
funds to these companies through self-transactions. All of Pham CD’s shell companies
were under the management of his relatives and acquaintances.169 The directors and
executives of these companies, following Pham CD’s direction, acquired shares in
VNCB under their names, but the certificates of shareholding and the companies’
seals were held by Pham CD.170
VNCB continued under-performing in 2013. The financial status of this bank was still
insolvent, and the capital was negative VND7869 billion (approximately USD345
million).171 The Inspectorate reported that Pham CD, through his controlled entities,
had extracted from VNCB VND18177 billion (USD799 million) via various
techniques.172 For example, he directed the bank to spend VND903 billion to purchase
bonds in his own companies.173 VNCB also provided loans to Pham CD’s fourteen
related companies up to VND14000 billion while these fourteen companies used one
same property as collateral for all those loans, and this property was over-valued
significantly.174 Pham CD allegedly used the loans that his shell companies received
from VNCB to deposit back in VNCB (for making up performance of VNCB).175 In
March 2015, the Governor of SBV issued Decision 250/QD-NHNN on the
compulsory acquisition of VNCB for no value because this bank’s capital became
negative (which means the liability is larger than the equity). The SBV Deputy
169
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Governor stated it would need a bailout package of VND40 trillion to restructure
VNCB including recovering customers’ deposits, SBV’s loans, other credit
institutions’ loans, and other financial obligations.176 Vietcombank is the State-owned
bank to be appointed for restructuring and reorganising VNCB.177
Unlike other cases, Trust Bank had been under the special ‘monitoring’ and ‘control’
by SBV since 2012. However, the new owner, Pham CD and his Thien Thanh Group
not only failed to restructure this bank and improve its performance, but also overextracted to place the bank even in worse financial situation. The public questioned
SBV’s responsibility and supervision in this case, especially when Trust Bank/VNCB
were under ‘special monitoring’ by SBV but it was still able to provide lending to the
new owners’ controlled companies. The former Deputy Governor of SBV, Dang
Thanh Binh, who was directly responsible for monitoring Trust Bank’s operation
when it was under ‘special monitoring’ of SBV, was arrested by the police in
December 2017 for his failure as the immediate supervisor of this bank, but VNCB’s
new owners and executives were still able to carry out over-lending to the controlling
shareholders’ related companies and violated many banking regulations resulting in
massive loss in VNCB’s capital.178 In March 2018, Dang Thanh Binh and other
members of the SBV monitoring panel assigned to supervise Trust Bank/VNCB were
officially prosecuted by Vietnam’s Supreme People Procuracy for the penal charges
of ‘irresponsibility leading to serious consequence’ (Article 179 of Bộ Luật Hình Sự
2015 [Penal Code 2015]).179
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The above cases are just three major cases among many cases within the past five
years when the Vietnamese government determined to crack down on crossshareholding arrangements, power abuse, ‘benefit group’ practice, and corruption in
State’s administration in banking and financial industry. The common issue in these
cases was that the government only made actions when the low-performing banks had
already been in critical financial situation, and the controlling shareholders caused
significant loss to the banks. Even in case these controlling shareholders were
prosecuted and punished heavily, in the end the minority shareholders and the
depositors were the suffering parties of the loss and bank collapse. Furthermore, the
fact that Government decided to acquire and restructure Ocean Bank and Trust
Bank/VNCB instead of letting them collapse under bankruptcy procedures actually
created concern among the public that the State funds (mostly coming from taxpayers) had been used to bail-out these low-performing banks. Thus, it is urgent that
the regulator should complete, update, revise, and supplement the regulatory
framework in the banking industry on cross-shareholding not only to break down the
existed cross-shareholding networks and sanction the violations, but also to avoid the
negative practice of cross-shareholding from recurring. In the following section, I will
discuss SBV’s proposals of changes in law and policy regarding cross-shareholding
for the new bank restructuring plan of the period from 2016-2020.
4.3 Causes of Vietnam’s Failures in Supervising Cross-shareholding Practice
In the preceding sections, I investigated how the controlling shareholders in
commercial banks took advantage of the legal shortcomings of the financial
regulatory framework and the cross-shareholding arrangements to invalidate certain
banking regulations. I also studied the high-profile cases of banking violation of crossshareholding and lending restrictions. The corrupt practice of cross-shareholding in
Vietnam demonstrates the failure of the legal framework, the government and the
industry watchdogs, including the SBV and other government agencies, to restrict the
development of cross-shareholding among banks and corporations, and to supervise
the cross-investment activities and unlawful transactions of the commercial banks and
179

their affiliates in other industries. This section will examine the factors contributing
to the government’s failure to oversee the development of cross-shareholding
arrangements, and the practice of cross-shareholding leading to the NPL crisis and
collapse of commercial banks in Vietnam.
4.3.1 Lack of Transparent and Complete Legal Framework
The analysis of Vietnam’s political–economic context has shown that a long period
of applying the Soviet central planning model saw no development in Vietnam’s
institutional and legal environment for commercial activities. Because the economy
was fully State-subsidised (until the Doi Moi policy was passed in 1986), there was
no market nor commercial activities, which meant that the country needed to build its
regulatory framework for commercial areas from scratch.180 Hence, since the late
1980s, Vietnam’s legislators have, step-by-step, developed the first regulations in
various areas of commercial law, for example, in international trade, enterprise,
banking, finance, real estate, insurance and dispute resolution. The shortcomings and
weaknesses of Vietnam’s mixed socialist legal system becomes more apparent when
Vietnam follows its market-oriented economic reform agenda.181
Similar to other commercial laws, the current legal framework for banking and finance
in Vietnam is still considered underdeveloped, and various areas of law in this
industry need to be amended, supplemented and codified.182 While the banking and
finance industry is always evolving because of new products and innovation, the
bureaucratic legal system is unable to keep up with market development. The overall
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performance and efficiency of the formal banking sector, therefore, has been
undermined by the underdeveloped regulatory framework.183
It takes some time for regulators in a bureaucratic system such as Vietnam’s to execute
a new policy after it is passed by the highest authorities, the NA or the government,
into written law. The regulations promulgated to deal with cross-shareholding are an
example of the government’s delay in action. The Law on CI has included Article 135,
restricting the cross-shareholding arrangement, since 2010. However, it took 4 years
for the government to pass a Decree to provide sanctions for the violation of the crossshareholding restriction, and a Circular adopted by the SBV set out the specific
mechanisms for dealing with the existing cross-shareholding structure only in 2014.184
Within this significant time gap from the issuance of the cross-shareholding
restrictions to the adoption of the sanctions and remedies, the cross-shareholding
arrangements still transpired and rapidly increased.185
Another prominent shortcoming of the legislation system in Vietnam, which has been
commonly criticised, is the open-ended drafting style.186 Specifically, most of the laws
in commercial areas including banking and finance passed by the NA lack detailed
normative rules and leave much scope for the subordinate legislation to interpret.187
The government’s Decree is an important legal document in practice and often serves
as a subordinate legal document to the main law. This subordinate legal document not
only interprets or details the implementation of a provision in a specific law but also
provides independent rules where the law has left gaps, especially the detailed
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regulations regarding implementation or enforcement of a rule.188 Under the
government, the ministries and ministerial-level agencies in charge of specific areas
of the economy (for example, MOF, SBV, and the Ministry of Planning and
Development) again are able to enact another legal document supporting the Decree,
named a ‘Circular’ (Thong tu), mostly to create another layer of regulation that is more
detailed and focuses on administrative procedures, licensing, and sanctioning a regime
in the area that the Ministry is administering.
The matrixes of different types and layers of legislation issued by various authorities
(both the legislature — the NA, and the executive — the Government and its
ministries) may contradict each other, co-exist or frequently overlap in practice.189
Because the laws or Codes often leave generous room for the secondary document
(the government’s Decrees) to fill in gaps in interpretation and provide guidance for
implementation, bureaucratic regulators tend to rely on the rules in inferior documents
(Decrees or Circulars) more than on the superior laws or Codes. These subordinate
rules’ contradictions and areas of overlap with the law generate confusion for the
relevant authorities who apply them, and thousands of subordinate rules give
government regulators discretionary power in their activities, thereby posing serious
moral hazards and risk of corruption.190
As mentioned in chapter 3, the cross-shareholding structures in Vietnam’s banking
system were created in the early 1990s, initially to help the small-scale banks to
improve their performance. In this period, there was no regulation mentioning the
term ‘cross-shareholding’ or ‘cross-ownership’, and the relevant laws did not prohibit
any form of cross-shareholding among banks and firms. In 2010, when the
sophisticated cross-shareholding structures were formed, the restriction on crossshareholding between banks and their affiliates was prescribed in Law on CI for the
188
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first time. Nevertheless, the cross-shareholding networks in Vietnam involve not only
banks but other financial institutions (securities firms, insurance companies) and other
giant industrial groups in other industries (power, oil and gas, telecom).191
Then in 2014, the new Law on Enterprise introduced an overall restriction on the
cross-shareholding among enterprises that applied to companies and corporations in
all industries.192 The new rule restricting cross-shareholding among (any form of)
enterprise clearly overlaps with the cross-shareholding restriction in Article 135 of
Law on CI. Both of these restrictions, the rule in Law on Enterprise and the rule in
Law on CI, have their own sanctions and remedies provided in Decrees and Circulars.
Circular 36 of SBV requires any credit institution that is in a cross-owned structure
to make a specific plan to dispose of its shares which are held in violation of this
Circular within twelve months from when the Circular came into effect. The violators
of cross-shareholding restrictions in other industries are also required to unravel their
cross-shareholding arrangements under the remedy in Decree 50 by the disposal of
cross-owned shares.193 The issue is that the remedy in this Decree only provides a
general requirement of share disposal and does not set out a specific timeframe in the
way that the remedy stipulated in Circular 36 does. The lack of a transparent and
uniform legal framework for cross-shareholding causes many difficulties for the
government agencies in executing the rules and for enterprises and banks in
complying with the rules in practice. The commercial banks may face two sets of
sanctions set out in two different laws if they violate the cross-shareholding
restriction. The solution for this overlap or contradiction in these laws has not been
provided in any other legal documents or further guided or explained by competent
authorities.
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In the next chapter, a comparative study of regulations concerning shareholding in
other jurisdictions and particularly Australia will explore Australia’s uniform rule
including the restriction of, and remedies and sanctions for, violation of crossshareholding that applies to all enterprises; Vietnam can learn from Australia’s model
and develop a comprehensive and uniform regulatory framework for crossshareholding.
4.3.2 Limited Supervision Mechanism
Banking business and banks are governed by the Law on SBV and the Law on CI.
According to Article 2 of the Law on SBV, the SBV in Vietnam is the central bank of
Vietnam. SBV is a capitalised legal entity, and the owner is the State. SBV conducts
the State’s function in the management of currency, banking operations and foreign
exchange; operates central banks’ functions in monetary issues; acts as the central
bank of the credit institutions and provides monetary services for the government.194
In the banking sector, SBV’s main duty is to ensure the safety of banking operations
and systems of credit institutions, and it is the prudential regulator of banks in
Vietnam.195 It thus has the rights and duties to carry out inspections and supervision
over credit institutions and banking activities including the cross-shareholding
arrangements among banks and affiliates.
Independence of SBV
Despite being the central bank and the prudential regulator of banks in Vietnam,
SBV’s independence from the government is still in question. The Law on SBV is a
legal confirmation of the role of SBV within Vietnam’s political scene, where no other
ministry or ministerial agencies were established by an independent law (the third
most powerful legal document after the Constitution and Codes).196 This law, while
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confirming the main position of SBV in the administration of banking and finance,
still requires SBV to submit certain cases to the Prime Minister for approval. For
example, although SBV is the representative of the State’s shareholding in a Stateowned credit institution or enterprise, and SBV may establish an SOE to carry out a
special function or mission, SBV needs to seek the Prime Minister’s approval for the
establishment of that enterprise.197 This example demonstrates the ‘central planning’
culture imprinted in the legislative system of Vietnam, where all the most important
questions should be transferred to the central authority for consideration and
discretionary determination of the outcome.198 Branded as the ‘central bank’, SBV
nevertheless does not have the final word or make the final decisions on various issues
within its scope of operation. The political independence level of SBV could be
assessed in that the SBV, under the impact of the ‘central planning’ model, still must
seek instruction and approval from the government in most issues. SBV, in some
areas, is independent under the Law on SBV, even though it follows the direction and
policy formed through consultations with the government and the Prime Minister
regardless of the law’s approach.199 In specifically dealing with cross-shareholding,
SBV was not able to issue a policy or legal document to address the issue in a timely
manner. Instead, it only took action, by issuing a Circular, after the government
approved the restructuring of the banking system in which cross-shareholding is listed
as a systemic problem to be tackled.
Influenced by the ‘central planning’ culture, though deemed as having greater powers
in comparison to the officials of other countries’ central banks, SBV officials
undertaking supervision and inspection activities are unable to take prompt actions,
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even when unlawful behaviours are detected.200 This is a serious shortcoming of the
enforcement regime for the Vietnamese regulator because of the lack of legally
provided authority to quickly react to violations of a regulation. 201 The violation of
cross-shareholding restriction, for instance, was not able to be sanctioned by the SBV
from 2010 to 2014 because there was no available penalty or remedy in laws that
SBV could apply, and SBV could not act out of what is set forth in law in advance.
That explains the fact that the cross-shareholding arrangements continued to grow
even after the restriction of cross-shareholding has been introduced in Law on CI.
Lack of cooperation among financial industry watchdogs
The MOF is the government agency in charge of administration in the financial
sector.202 While SBV governs the banking system, monetary policy and payment
system, the MOF is responsible for the remaining areas of finance including the public
fiscal policy, national reserve, State’s properties, tax, accounting, securities, insurance
and all financial services.203 One of the most critical functions of MOF is to represent
the State’s shareholding in SOEs in Vietnam through a 100% State-owned
corporation, the SCIC, which manages and supervises SOEs’ operation in Vietnam
(except State-owned banks).204 Unlike SBV, the MOF’s duties and power are
regulated under a legal framework set forth by Nghị Định 215/2013/ND-CP của Chính
Phủ ngày 23/12/2013 quy định chức năng, nhiệm vụ, quyền hạn và cơ cấu của Bộ Tài
Chính [Decree 215/2013/ND-CP of the Government dated 23/12/2013 on function,
duties, power, and organisational structure of MOF] instead of a law (a higher level
legal document). This discrepancy between the legal frameworks for MOF and SBV
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is not sensible because MOF and SBV are both State agencies under the government,
and have equal governing power and duties in their own areas. MOF, in terms of
operation scale, also bears responsibility in many important areas such as tax, national
fiscal policy, securities, and so on.205 This illogical legal structure, as noted in the
previous analysis, is a typical feature of Vietnam’s political and legal system.
Regarding the securities industry, the securities market and securities business are
regulated by Law on Securities 2006 (amended and supplemented in 2010).206 Under
MOF, the State Securities Committee (‘SSC’) is the competent agency to govern the
securities market and the participants.207 Pursuant to Article 8 of Law on Securities
2006, the SSC can license securities businesses, approve public offers of securities
and takeovers, oversee the markets’ activities and investors, and inspect and sanction
the violations of securities regulations, including the trading of listed and public
commercial banks.
For insurance business, Law on Insurance Business 2000 (amended and supplemented
in 2010) is the statute governing the organisation and operation of insurance business
in Vietnam. According to this Law, the MOF is the authority that performs State
management in insurance business.208 MOF’s governing power in insurance business
is transferred to a subordinate agency, the Insurance Supervision Authority (‘ISA’).209
The ISA has the rights to license insurance businesses and the establishment of
insurance companies (in the name of MOF), oversee insurance business activities and
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the insurance market, and investigate and sanction violations in insurance areas; in
short, ISA is the competent regulator and industry watchdog of the insurance sector.210
Although MOF has no authority over banks’ activities or their banking business, and
additionally SBV’s and MOF’s functions and power are also clearly separated under
the relevant laws, in practice their supervision and inspection activities may be
connected and overlap in certain cases. The appendix in chapter 3 shows that most
commercial banks in Vietnam establish subsidiaries to conduct business in the
securities and insurance industries. To deal with cross-shareholding, the SBV may
need to investigate the connections among banks and their subsidiaries in other
businesses, especially in high-risk industries such as securities and insurance. To
inspect the shareholding structure, and transactions among the banks and their
affiliates, SBV needs to have access to the books, reports and other internal documents
of banks’ affiliates in other industries. However, SBV is not able to inspect the
enterprises with businesses in the industry that are not under the governing power of
SBV. Currently, SBV and MOF (including MOF’s subordinate agencies such as SSC,
ISA or SCIC) have no cooperative framework or memorandum of cooperation to
assist each other in the interdisciplinary areas requiring the attention, involvement or
information exchange of these agencies. This shortcoming leads to the poor
performance of supervision and investigation practice in financial industries in
general, and in banking industry in specific.
Limited role of Banking Investigation and Supervision Authority
Acting as a central bank, the SBV’s function is not limited to supervising the operation
of credit institutions, but has other responsibilities and powers such as management
of monetary policy, foreign exchanges, anti-money laundering, economic
development planning, and so on.211 Because of its various duties and responsibilities,
it has different agencies and departments to carry out certain functions. Regarding the
210
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supervision of credit institutions’ compliance with prudential standards, the Banking
Investigation and Supervision Authority (‘BISA’) of SBV has the power to supervise
and inspect the credit institutions’ compliance with prudential regulations.212
However, the failure of the market and the outbreak of cross-shareholding
demonstrate that BISA’s expertise and scale is not adequate for the development and
complexity of the banking industry.213
First, BISA needs to take on a wide range of responsibilities and duties in addition to
the supervision of prudential regulation compliance, including dealing with reports
andclaims, anti-money laundering, investigation of corruption (in banking areas),
investigation of terrorism funding, and other supervision and investigation duties in
the banking areas.214 The supervision of the prudential regulation compliance itself is
already a major task and in other countries, for example Australia, an independent
government agency such as the Australian Prudential Regulation Authority is
established to specialise in regulating prudential standards and supervising the
compliance of the prudential regulations. Over the past few years, BISA has struggled
to cover a wide range of tasks and responsibilities dealing with not only crossshareholding but also other matters of prudential regulations and various aspects, such
as anti-terrorism, money laundering or corruption investigation.215
Second, commercial banks in Vietnam are engaging in a number of different
businesses, such as commercial banking, securities, insurance or real estate (through
their subsidiaries or affiliations). BISA supervises commercial banks’ activities;
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however, they can only supervise the commercial banking business among these
areas. Due to limited resources and scale, and also the legal restriction that BISA is
established under SBV to have the investigation and supervision power in the
commercial banking industry, it is not able to investigate banks’ involvement in
securities, insurance or real estate areas (which are governed by other government
agencies of MOF).216 As analysed in the previous section, it is necessary to have a
legal document establishing a cooperative framework among BISA, SSC, and ISA to
improve the overall supervision mechanism in the financial sector.
Third, BISA is not the sole government agency with responsibilities concerning
prudential regulations. In certain cases, BISA needs to co-work and coordinate with
other departments of SBV. Specifically, Article 29 of Circular 36 stipulates that BISA
must work with the Department of Monetary Policy and Department of Credit for the
supervision of solvency ratios, while the Department of Finance and Accounting will
cooperate with BISA in providing guidance on the accounting regime regarding
prudential standards for credit institutions. The shortcoming is that Circular 36 only
provides that BISA and other departments of SBV should cooperate in certain matters,
but provides no further guidance on how these agencies should co-work, or on the
responsibilities of each department in assisting other departments or agencies under
SBV to fulfil their assigned duties.
The above shortcomings of the supervision mechanism explain the failure of the SBV
and other relevant authorities in supervising and controlling the practice of crossshareholding. This failure calls for a comprehensive reform of the supervision regime
for Vietnam’s banking industry and financial market. Chapter 6 will suggest the
reforming ideas for the supervision regime in Vietnam based on the comparative study
of Australian model in Chapter 5.
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4.3.3 Light and Inadequate Sanctions
The sanctions for violations in the banking area were stipulated in Nghị Định
202/2004/ND-CP của Chính Phủ ngày 10/12/2004 về xử phạt vi phạm hành chính
trong lĩnh vực tiền tệ và hoạt động ngân hàng [Decree 202/2004/ND-CP of the
Government dated 10/12/2004 on administrative sanctions in monetary and banking
areas] (‘Decree 202’) before it was replaced by Decree 96 in 2014. The sanctions
comprise a monetary penalty and additional remedies, such as dealing with the
consequences of the result (returning to the lawful status), suspension over certain
business activities or withdrawal of the business license. This Decree was designed to
impose sanctions for violations of the old Law on Credit Institutions of 1997. This
previous Law on Credit Institutions of 1997 did not restrict cross-shareholding, so
Decree 202 had no specific sanction relating to the cross-shareholding situation.
When the Law on CI was passed in 2010, Decree 202 was still in effect (until it was
officially repealed on 12 December 2014). Hence, the violation of the rules provided
in Law on CI from 2010 to 2014 was referred to the sanctions of Decree 202. The
problem is that this Decree has no sanction relating to a cross-shareholding situation,
and accordingly SBV found no available sanction to apply for the violation of Article
135 of Law on CI restricting the cross-shareholding for the period from 2010 to 2014.
Only when the new Decree 96 replaced Decree 202 in 2014 was a specific sanction
for the violation of the cross-shareholding restriction rule in place.
Specifically, this new Decree sets out a monetary penalty and a variety of remedies
for the violation of cross-shareholding restriction.217 For the violation of Article 129
and Article 135 of Law on CI, the monetary penalty ranges from VND250 000 000 to
300 000 000VND (approximately USD11 000 to USD13 000). In addition to the
monetary penalty, the law’s remedies are (1) to order the violator to dispose of all the
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shares obtained via such violation; and/or (2) to eliminate the right to receive the
dividend of shares relating to the violation.
The monetary penalty in this case is too low considering that the violators are major
banks and corporations and their violation can bring them a massive economic benefit.
Thus, the controlling shareholders and executives in banks might take the risk of being
caught and sanctioned with a monetary penalty and remedies, because the economic
gains from the violation of these rules for them could be millions of USD while the
maximum monetary penalty that they face is just around USD13 000. Vietnam is a
civil law country, and the decision of the court is unable to go beyond the limit set out
by statutory law.218 The banks’ controlling shareholders are aware of this feature of
the legal system and they know that in the worst scenario such a minor monetary
penalty is the heaviest punishment that can be imposed.
SBV shall order the violator (being an organisation) to suspend (for 1 to 3 months) or
discharge the person (responsible for the decision leading to such violation) from their
executive position. The violator is not allowed to expand the scale of business until it
disposes of all the shares obtained via such violation. This requirement, regardless of
addressing the responsibilities of the executives for their decisions leading to the
violation of cross-shareholding, is not effective in practice to refrain the executives
from wrong-doing. This sanction has no impact on the executives who already resign
or have been removed from their position after gaining large profits from the unlawful
transactions resulting from cross-shareholding arrangements.
The new sanction regime for the violation of cross-shareholding among enterprises
(regulated under Law on Enterprise) has better addressed this issue by pursuing the
executives for their decision.219 If a company is in breach of the cross-shareholding
restriction, and the company is sanctioned for such breach; the executives are not free
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from liability. They are responsible for the decision of capital contribution or shareacquisition and therefore to compensate for company’s loss. This rule has a more
practical approach than the relevant one in banking law. Indeed, in practice, the bank
executives or bank- controlling shareholders are the ones who personally benefit from
the cross-shareholding arrangements and unlawful transactions, and the minority
shareholders as well as the depositors are the ones to suffer loss. Thus, this rule should
also be applied in the banking regulations to address the agency problems in bank
corporate governance which have been analysed in Chapter 2.
4.3.4 Concentration of State-ownership in Banking Sector
In Chapter 2, it is pointed out that the regulatory framework and supervisory
mechanism are expected to address the agency issues and moral hazard in the
corporate governance of banks and firms. These legal regimes are to mitigate the
conflict of interest between majority shareholders and minority shareholders, or the
management and the shareholders. In case, the law and policy maker are also the
owners of the banks who are the governed object of such laws and policies, the
conflict of interest is inherent and detriment to the effectiveness of the laws and
enforcement of such laws in reality.
In Vietnam, a great number of commercial banks are either directly or indirectly
owned by the State.220 The entirely State-owned banks are the largest banks in
Vietnam. These State-owned banks and SOEs often have major stake in private
commercial banks. The members of the management or director board of the entirely
or majorly State-owned banks might be the officials (who used to work for various
government agencies or SBV), or the previous executives/staff of the SOEs.
Conversely, the management of the commercial banks may become the executives of
the SOEs, e.g. in OceanBank case, Nguyen Xuan Son, the OceanBank’s former
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general director receiving death penalty, has worked for Petro Vietnam Financial
Companies (a large 100% State-owned financial company) before becoming the
director of OceanBank.221 After serving as the director of OceanBank, he came back
to SOE management and has been appointed in a powerful position as the Chairman
of the PetroVietnam, Vietnam’s only State-owned oil and gas group (before being
arrested by the Ministry of Police in 2015).222 It could be seen that due to the
concentration of State-ownership in banking sector, the management of the
commercial banks in Vietnam may have tight personal relationship or connection with
the authority.
This fact obviously affects the supervision power and monitoring ability of the
authority over the operation of the commercial banks and especially the behaviours
of banks’ executives and majority shareholders. The corporate laws, banking laws and
supervision mechanism are the institutional regimes designed to monitor the agent’s
behaviours and mitigate the conflict of interest and moral hazard. In Vietnam’s
situation, it seems the policy-makers are monitoring itself because they have stake or
personnel in various commercial banks ˗ the object of adopted policy and laws. The
moral hazard in this case is not lessened but increased in a new level.
The concentration of government ownership in banking industry is not only a problem
in Vietnam but also in other jurisdictions in the world. It has been proved that State
ownership of banks is directly related with lower subsequent growth of per capita
income, and also lower productivity growth.223 La Porta in his popular study on the
government ownership of banks has found that ‘government ownership of firms,
including banks, according to which such ownership politicizes the resource
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allocation process and reduces efficiency’.224 The State ownership concentration in
banking industry is accompanied with slow development of financial industry and
economy.225
Chapter 2 has analysed that moral hazard is the agent’s actions used to serve their own
benefit, to the principal’s detriment, in circumstances where they do not bear
responsibility for the consequences of their actions. The agency theory, discussed in
Chapter 2, points out that the banks’ controlling shareholders may recklessly provide
credit to high-risk projects, especially those of their affiliated companies, and on
preferential terms because the deposit insurance will be responsible for the costs of
such failure. In Vietnam’s case, the banks’ executives may overuse banks’ funds, not
only because of deposit insurance but also because of strong connections with the
State. Through the connection with the government, or government agencies, the
banks seek special treatments from the government for projects with relation to SOEs
or State-owned groups, e.g. debt-renewal grant, overdue debt writing-off.226 It is a
common thought that the government will not let any bank fail because of the fear of
a bank run. Thus, the banks’ controlling shareholders and executives are more prone
to the moral hazard. There have been critics against SBV’s decision to acquire three
weak commercial banks, CBBank, GPBank and OceanBank when these banks ran out
of equity (and should be bankrupt). The critics opine that this ‘rescuing plan’ for the
low-performing banks may worsen the moral hazard in banks’ behaviours, especially
corrupt lending.227
It is not coincident that six out of nine weak and low-performing banks, which are
restructured mandatorily under SBV’s project, are directly or indirectly owned by
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State-owned banks, SOEs, or State-owned groups. Also thanks to the tight connection
with the authority, commercial banks (and their management) may receive lighter
monitoring or light sanction for violations from the SBV. The special connection
between the officials of banking authority (SBV) and executives/owners of
commercial banks has been brought to light in recent inspection and investigation of
Vietnam’s government following a burst of serious scandals in Vietnam’s banking
industry with regards to lending corruption and cross-shareholding arrangements. As
discussed in the previous section on Trustbank case, the Ministry of Police arrested a
former high-profile official of SBV, Mr Dang Thanh Binh, who used to hold the
Deputy Governor of SBV (in charge of investigation duty) for the charge of
‘irresponsibility leading to serious consequence’ under Criminal Code.
This case might be the most notable case in Vietnam’s banking history where a very
high-profile official is prosecuted for not fulfilling his duties as the immediate
supervisor of the low-performing bank, Vietnam Construction Bank. Although there
has not been evidence to identify the connection or arrangement between the
government officials and banks’ executives or controlling shareholders, the critics and
investigators questioned the SBV officers’ responsibility and integrity for failing to
detect the obscure transactions and banking activities among these banks and their
related entities leading to severe loss to commercial banks’ equity. Thus, the
prosecution of irresponsibility (of the government officer) leading to serious
violations is necessary to tighten the rule of law and market discipline. The
investigation and prosecution of high-profile government officer also demonstrates
the Vietnam’s government effort in fixing institutional problems and corruption in the
financial industry. For a long-term goal, the reduction of government ownership in
banking industry should be encouraged to decrease the moral hazard in banking
activities, and lessen the conflict of interest in the monitoring of the industry
watchdog.
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Conclusion
In summary, cross-shareholding is an economic feature which can take place in any
country. The key point is that if the law is sufficiently rigorous and transparent, and
the supervision mechanism is sufficient and adequate, there is no room for the
controlling shareholders and bank owners to abuse the shareholding structure. Most
of the legal problems analysed above are related to complex transactions between
groups of banks and enterprises which are cross-owned and which cross-control each
other. However, there are a number of reasons why it is difficult for the industry
watchdog to supervise and investigate cross-shareholding arrangements, including the
lack of legal basis for the relevant authorities to detect and sanction the sophisticated
shareholding relationship amongst these financial institutions and corporations, the
inadequate supervision mechanism in banking industry, and the light sanctions for
violation. The transactions of these cross-shareholding networks are ‘abnormal’ with
non-market terms because there is no way in a sound financial market that such
transactions can occur. Vietnam’s government has taken some actions to restructure
the banking system and to restore the confidence of the investors and depositors. To
meet the target of the new banking restructuring, the law maker should address and
fix the issues of the financial regulatory framework, specifically legal loopholes
relating to cross-ownership, and improve the transparency of the legal system in
general, to reform and improve the performance of the industry watchdog supervision.
The next chapter will undertake a review of cross-shareholding in Japan and the
regulatory reform that the Japanese government has undertaken to restrict and unravel
the cross-shareholding. It also reviews Australia’s financial supervision model and
regulations with regards to cross-shareholding, especially how the Australian
government regulate, restrict, and sanction cross-shareholding. The study of policy
and laws relating to cross-shareholding in these other jurisdictions will shed light on
why Vietnam struggles in supervising and unwinding the cross-shareholding, and it
will form the model for recommendation of legal reform that will be presented in the
last chapter.
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Introduction
In previous chapters, I have studied the current extent of cross-shareholding within
Vietnam’s banking industry, the legal shortcomings of the financial regulatory
framework leading to negative practice of cross-shareholding, and the difficulties in
practice to supervise and unwind cross-shareholding arrangements. Before moving to
the final chapter of this thesis, which presents the proposals for banking reform and a
solution to the cross-ownership issue in Vietnam, it is helpful to review crossownership in other jurisdictions and how the regulatory framework in such
jurisdictions oversees and restricts cross-shareholding. This enables an assessment of
the policy and regulations that Vietnam should consider for adoption for bank
restructuring and for the resolution of cross-shareholding issues. This chapter will
consider whether other countries have problems with cross-shareholding, and if so,
whether they allow the financial institutions and corporations to cross-hold shares. It
will also consider how in those countries they supervise and regulate crossshareholding.
To deal with the aftermath of a financial crisis, a government needs to ‘put
preventative and reactive measures into place’ to return the system to stability. 1 The
reactive regulations are to respond to the aftermath of a crisis and to fix legal issues
in a timely fashion, while the preventative regulations address possible future failures
of the market and/or ensure against the same mistakes from recurring. To solve the
problems associated with cross-shareholding structures in Vietnam’s banking
industry, the government should consider adopting new policy and regulations
informed by both reactive and preventive perspectives.
Vietnam might model its reactive measures on effective policies and measures
adopted by a country which has had experience in handling cross-shareholding issues
in the banking industry. Cross-shareholding among corporations has been a feature in
1

Di Thomson and Malcolm Abbott, 'Banking Regulation and Market Forces in Australia' (2001) 10(1)
International Review of Financial Analysis 69.
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several jurisdictions, including Japan, China, Germany and Italy.2 Japan is a country
known for having had a complicated cross-shareholding structure between banks and
corporations for decades. The cross-shareholding in Japan is identified as one of the
reasons which caused the NPL crisis in Japan in the 1990s.3 Vietnam seemed to follow
in the footsteps of Japan with regard to cross-ownership and its consequences,
especially because both countries have encountered a high ratio of NPL in the banking
system with cross-shareholding as the main reason.4 Understanding the negative
impacts of cross-shareholding on the financial sector, as well as the economy in
general, the Japanese government has adopted a number of policies and regulations to
unwind the complicated cross-shareholding webs among banks and firms for years.5
The lessons from Japan’s reactive measures to address and handle cross-ownership
can inform Vietnam’s banking restructure project as it relates to unwinding crossshareholding. In the first section of this chapter, I will discuss the development of
cross-shareholding structures in Japan’s banking industry as well as the Japanese
government’s reactive measures to deal with those sophisticated cross-shareholding
networks.
To devise preventative measures, it is instructive to learn from a jurisdiction that has
established an adequate and efficient regulatory framework to restrict crossshareholding from developing into a systemic problem. Australia has been praised for
having successfully overcome the recent GFC.6 One of the reasons behind this success
is said to be the optimal financial regulatory framework with an efficient supervisory
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mechanism.7 Cross-ownership is not an issue in the Australian financial market
because the law restricts the cross-shareholding among companies to prevent the
development or establishment of cross-shareholding in the economy.8 Researching
Australia’s financial regulations and supervision regime can offer useful and practical
ideas for financial regulatory reform in Vietnam, especially in terms of preventative
regulations. The second section of the chapter, accordingly, focuses on analysing
Australia’s financial regulatory framework, supervision regime and its regulations
relating to cross-shareholding in financial sector.
5.1 Japan’s Regulatory and Policy Responses to Cross-shareholding in Banking
Industry
This section studies the history and development of cross-shareholding in Japan, and
the government’s policy response and actions to unravel the cross-shareholding
networks between banks and firms in Japan’s economy. Additionally, I conduct a
comparative analysis of Japan’s and Vietnam’s cross-shareholding in terms of the
historical background, impacts and government responses to find the similarities and
differences between cross-shareholding issues that have arisen in both Japan and
Vietnam. Vietnam might draw upon Japan’s policy and regulations addressing crossshareholding and unwinding existing cross-shareholding arrangements, in developing
its own approach to the issue.
5.1.1 Japan’s Cross-shareholding Networks in Banking Industry and
Comparison with Vietnam’s
Cross-shareholding in the banking sector of Japan was initially formed to offer
corporations easier access to a stable source of finance for business; this practice
became popular during and after the Second World War.9 The relationships between
7
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banks and companies in Japan’s economy developed in the 1930s and continued to
grow until the Second World War, when capital was heavily used for weapon
production purposes.10 Additionally, the capitalisation role in big corporations, such
as Sumitomo group11, was transferred from the holding company to its bank in the
central position of the cross-shareholding network.12
5.1.1.1 Historical Development of Cross-shareholding in Japan
The period of cross-shareholding development after the Second World War can be
divided into the four following periods: the formation period (1950–1960); the
growing period (1960–1970); the booming period (1970–1980); and the unwinding
period (1990-present).13
The formation period (1950s-1960s):
After the Second World War, cross-ownership started to develop due to the
consequences of the dissolution of industry groups (Zaibatsu), which are the largest
and most powerful players in the Japanese economy.14 Zaibatsu are groups formed
from the webs of companies under a holding company investing in all fundamental
areas of the economy, including banking and finance, mining, steel, automobile and
shipbuilding.15 When the Second World War ended, the Allies requested the
dissolution of these giant industrial groups to break down the family-owned
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shareholding structure and then to increase the diversity of investors.16 The Antitrust
Act of 1947 prohibited non-financial companies from holding shares in other
companies, and restricted the shareholding ratio of financial companies to up to 5%
of another company’s shares.17 The number of private shareholders until then had
been quickly rising.18
In 1953, the Antitrust Act was amended to allow companies to invest and hold stocks
of other companies.19 This change in policy led to the return of the previous Zaibatsu,
such as Sumitomo, Mitsui, and Mitsubishi, which were collecting shares in the market
to form a network of affiliated companies and banks with cross-owned shares, and
this created the Keiretsu system.20 These newly established industrial groups were
built around a bank in the centre of the group with the functions of capitalization and
credit-provision and the holding companies of other companies in the industrial
groups.21 The cross-ownership of stocks among these companies assisted them to
build a solid business relationship between members of the network and to increase
their supervision powers over companies’ use of capital.22
The growing period (1960s-1970s)
The popularity of cross-shareholding was accelerated by the drop of stock value in
1964–1965, and the near-bankruptcy status of the fourth biggest securities firm in
Japan, Yamaichi Securities.23 Being aware of a possible hostile takeover campaign
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carried out by foreign investors, the Ministry of Finance and the industrial enterprises
had to defend against hostile takeovers by increasing the cross-ownership amongst
the companies (of industrial groups) and the commercial banks.24 The stocks that were
sold by the Japan Cooperative Securities Co. and Japan Securities Holding
Association after the market became stable were held by the corporate groups and
banks, thus there was little possibility (in comparison with stocks held by individual
investors) that these stocks would be re-sold in the market.25 Furthermore, Article 280
of the Commercial Act was amended so that corporate enterprises could sell the
newly-issued stocks to individual or organizational investors, based on the target.
These stocks had to be offered in advance to the members of such groups, so as to
enhance the solidity and concentration of the cross-ownership networks, make
Zaibatsu more powerful and help the emerging industrial groups such as Sanwa, DaiIchi Kangyo, and Fuji.26
The booming period (1970s-1980s)
The draft bill for an antitrust law was approved and came into effect in 1977. The
threshold for a bank holding shares in a company decreased from 10% to 5%. 27 Still,
during this time, a thriving securities market encouraged companies as well as banks
to issue new stocks.28 Although the issuance of new stocks, in theory, can increase the
liquidity of the market, these new stocks in practice were all owned by the connected
firms.29 When the securities market no longer maintained its performance, the crossshareholding rose even further. Because the institutional investors purchased a
number of stocks through portfolios provided by brokers at the peak time of the
securities market, they could not sell back those stocks when the stock market
24

Ibid.

25

Ibid.

26

Yakura and Li (n 13).

27

Ibid.

28

Ibid.

29

Ibid.

205

dropped, and thereby accidentally became long-term investors of the issuing
corporations.30
The unwinding of the cross-shareholding period (1990-now)
Through the burst of the securities bubbles and the failure of the Japanese economy
in the late 1980s, the stock prices kept falling and the stocks were actively sold to the
public.31 The cross-ownership ratio has since been gradually decreasing, but still
remains considerably high in comparison with other neighbouring countries. 32 Until
now, the Japanese government has adopted various measures to force banks to sell off
other companies’ shares and reduce the cross-shareholding ratio in the system.33
Specifically, the banks need to reduce their shareholding in corporations to keep them
from exposure to fluctuations in stock markets.34 Other rules regarding a ‘market
value’ reporting standard for banks’ financial securities, which could make banks’
financial reports look worse, also provided reasons for Japanese banks to sell a
significant part of their shareholding in other companies.35
Through the above analysis on the background and development of the crossshareholding in Japan, we see that Japan has had a cross-shareholding structure among
banks and firms for decades for certain purposes including: easier access to banks’
credit for the members of a cross-shareholding network; building solid business
relationship among members; defences against hostile takeover. The development of
cross-shareholding in Vietnam’s banking industry is shorter than Japan’s and
somehow different from Japan’s because of the two countries’ different historical,
political and economic backgrounds. However, they do have similarities in aspects
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such as the rationale for the establishment and development of the cross-shareholding
networks; impacts of the cross-shareholding on the members of the network and the
whole financial system; and the government’s attitude towards cross-shareholding.
Both Japan and Vietnam allowed the establishment and development of crossshareholding initially due to their historical and economic contexts. When the
negative practice and problems associated with cross-shareholding were revealed, the
governments had to act by putting legal restrictions in place and solutions to unravel
the cross-shareholding. The impacts of cross-shareholding on the performance of the
members and the banking and finance system in the two jurisdictions are similar, for
example, poor corporate governance, high NPL ratio, and high exposure to systemic
collapse. The following section will provide further analysis on the characteristics and
problems arising from cross-shareholding in Japan, and its similarities and relevance
to Vietnam’s cross-shareholding.
5.1.1.2 Characteristics of Cross-shareholding in Japanese Banking System and
Comparison with Cross-shareholding in Vietnam’s Banking Industry
In Japan, while both banks and corporations in a cross-shareholding alliance are
believed to have received benefits from cross-ownership for decades, it has also raised
challenges for the banks since the 1990s.36 The below analysis reviews the features
and issues associated with the development of cross-shareholding in Japan. It then
compares these with the issues in relation to Vietnam’s cross-shareholding to examine
the similar disadvantages and problems relating to cross-shareholding in different
jurisdictions.
First, in Japan the main bank in a cross-shareholding network has two different
functions: a lender to, and the owner of, the company at the same time. This
characteristic may lead to a conflict with other shareholders of the companies where
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a bank wants to tighten the credit provision to a member company or accelerate the
debt (to recover its loan).37 This action, under the observation of other shareholders,
may not be in best interest of the company. The bank, as an investor of the company,
should protect the company’s equity stake when it is still positive.
In Vietnam’s market, the largest clients of the banks have been cross-owned with
banks.38 Hence, the conflict of interest amongst the shareholders may arise in two
scenarios. First, the banks often provide privileges for its loyal customers (who are
also its majority shareholders) in credit provision, such as a less onerous procedure
for credit review and investigation or valuation of collateral, or the provision of credit
to customer enterprises beyond the legal lending limit.39 This is obviously contrary to
the interests of other (minority) shareholders of the banks. The second case is similar
to Japan’s model, where the bank may try to recover its loans to its cross-owned firms
and the banks’ action may trigger the conflict with other shareholders of the firms.
Second, after decades of development in Japan, the negative inherent attributes of
cross-ownership outweigh the advantages to be expected with regard to corporate
governance.40 Market discipline was not strictly adhered to because the controlling
shareholders in a cross-shareholding network manipulated banks’ and firms’ decision.
Japan’s Antitrust Act of 1947 restricted the banks from having shareholding over 5%
in any borrower firm. Although the 5% threshold in theory cannot help a bank to
legally control its borrower, it still offers the shareholders the means and incentive to
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form ‘a shareholder coalition large enough to influence managerial direction when
necessary’.41
Cross-shareholding in Vietnam has allowed certain groups of majority shareholders
to assemble interest-groups.42 These interest-groups may have behind-the-scenes
negotiations and compromise to reach a common goal which can bring major
economic benefits to the members in such groups. Because these interest groups need
to have control over the decision-making process of a specific bank or corporation to
reach the goals they want, they find cross-shareholding to be a perfect structure to
manipulate banks and firms and also a veil to hide their activities and transactions
from the supervision of the competent authorities.43
Third, the performance of Japanese firms declined due to poor corporate governance
as mentioned above. Nonetheless, the strongly rising Japanese yen, and currency
liquidity had concealed this underlying issue in Japan in the booming period of crossshareholding.44 Because of the easy access to credit from the bank in a crossshareholding network, there was accordingly a wave of investment in real estate and
stocks, which led to an over-heated securities market and a real estate bubble (driven
by the virtual growth of performance) waiting for an inevitable collapse.45 The same
history happened in Vietnam where the subsidiaries and affiliates of the commercial
banks (in a cross-shareholding network) can have easier access to the credit provided
by such commercial banks and then they have funds to invest in high-risk industries
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such as securities and real estate.46 When a member of the cross-shareholding network
falls, the shareholding connection among banks and firms in the cross-shareholding
matrix brings higher exposure to systemic collapse.
Fourth, when the securities market collapsed in early 1990s, and the failure of the
Japanese economy escalated, the banking system (the backbone of the crossshareholding networks) suffered consequences.47 Japan’s banks had to declare the loss
arising out of a significant decrease in stock price. This leads to direct loss to profit or
equity capital and puts pressure on the banks to comply with Basel accords’
standards.48 The fall in stock price may result in a decline of a company’s capital,
whose shares were in banks’ portfolios. Therefore, many banks were not able to meet
the capital adequacy ratio of the prudential regulations set out by the Basel accords.49
Thanks to the cross-ownership relationships between banks and large industrial
corporations, the controlling corporations have their controlled banks to finance even
low performing or ineffective projects.50 This practice results in the reduction of credit
quality and the increase in the ratio of NPLs. Due to these heavy burdens from banks’
affiliates, the banks need to tighten their credit provision. The small and average firms
were heavily hit by this policy because they were directly affected by the credit
tightening policy of the banks.
There is not much difference in how the cross-shareholding network operates in
Vietnam. Because of the tight relationship between the banks and their cross-owned
corporations (who were often under one controlling shareholder), the banks finance
the controlling shareholders’ corporate projects without adequate assessment of the
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feasibility of such projects or on the basis of low-value and inadequate collateral.51
Even when the projects of the borrowers are under-performing or the loans are
overdue, the banks still continue financing or renewing the overdue loans.52 That is
why there are many banks in Vietnam (under the controlling shareholders’ direction)
which violate or bypass the regulations on lending limits to fund the firms in their
cross-shareholding networks. The negative practices of cross-shareholding in Japan
and Vietnam have the same result: the NPL burden in the banking system. In 2013,
the NPL ratio of Vietnam’s banking system is estimated at 15% (over total credit) by
Moody’s, which is a shocking number of NPL ratio.53
5.1.2 Japanese Government’s Policies to Unravel Cross-shareholding in Japan’s
Banking System: Implications for Vietnam’s Mechanism for Cross-shareholding
Unwinding
5.1.2.1 Japan’s Initial Policy and Regulatory Reform to Deal with Crossshareholding and NPL
To end the Zaibatsu era—the first model of cross-shareholding amongst members of
a group—the Allies issued the Antitrust Act in 1947.54 Under this Act, a non-financial
company could not hold shares of other companies, and a financial company could
not own more than 5% of shares of other companies. The new restriction dramatically
changed the stock-holding structure of the market: the rate of private investors
doubled in the period of 1945–1949, while the companies had to withdraw their
investment in other companies’ shares, resulting in them holding less than 6% of one
company’s shares instead of the previous 51.9%.55 Yet after that, the Antitrust Act
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was amended to lower the restriction on the shareholding ratio in non-financial
companies, and then the stocks were collected progressively by financial institutions
and corporation.56
In the early 1990s, complaints and criticism against the cross-shareholding system
became more common when the benefits from cross-ownership were limited and the
Japanese economy was in a recession.57 Furthermore, many companies were aware
that it was the time to obtain the interest from the sale of cross-owned stocks they had
been holding for years. The new prudential regulations and application of marketvalue accounting standards of stock valuation are also counted as reasons for the
downturn of cross-shareholding.58
5.1.2.2 Japan’s Legal Reform and Actions to Further Unwind Crossshareholding, and Implications for Vietnam’s
Since 2000, Japan’s government has launched various schemes to reform the financial
regulatory framework and further unwind the cross-shareholding within the system.
Adoption of the Banks’ Shareholding Restriction Law and establishment of Banks’
Shareholdings Purchase Corporation
The government adopted a new Act, the Banks’ Shareholding Restriction Law, in
September 2001 (revised in 2006) requiring banks to lessen their total value of stock
holdings in the portfolio to be equal to their equity Tier 1.59 This policy fosters
enterprises to sell off their cross-owned stocks. The Japanese government has also
provided incentives for the establishment of Exchange-Traded Funds and other real
estate funds since 2002 for the purpose of securitization of assets, including NPLs and
56
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cross-owned shares in the financial system.60 However, the Japanese government was
concerned that the share value and securities market may be negatively affected by
the massive and sudden sale of stocks. As a result, Banks’ Shareholdings Purchase
Corporation (‘BSPC’) was established in 2002 to purchase the stocks held by the
banks and corporations at market price.61 Some of the shares can be restructured as
exchange traded funds. Due to the sharp fall of securities, the Bank of Japan joined
BSPC in purchasing shares from banks so as to help the banks reduce their shares in
corporations, as legally required. From 2002 to 2006, these two institutions bought
USD31 billion of stocks from banks in total.62
Banks also independently performed sales of their holding stocks (from the
government) to cut their stockholdings to at least equal the Tier 1 capital. Throughout
this period, the value of stockholding of six urban and 64 regional banks fell by 34%,
from USD211.3 to USD139.5 billion.63 This reduction in cross-owned stocks
contributed to the sustained recovery in Japan’s securities market from 2003 to 2007.64
In October 2008, the Nikkei average dropped by 45%, and the stock prices kept
decreasing in 2009, then the Bank of Japan started to resume its stock purchase plan
for any bank with stockholdings exceeding 50% of capital Tier I.65 The BSPC also
announced that it would return to purchase bank-held stocks. In the latter half of 2009,
the Bank of Japan is said to have purchased nearly USD308.4 million of stocks from
banks and the BSPC is reported to have purchased around USD1.14 billion to
minimize banks’ market risks.66
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In its plan for banking restructuring in 2012, Vietnam’s government set out policies
against the cross-shareholding designed to restrict the manipulation of the majority
shareholders over the commercial banks, and to strictly sanction anyone violating the
legal restrictions of the shareholding in commercial banks and any credit institutions
cross-owning each others’ shares.67 These policies were put into action by the
promulgation of Circular 36 on prudential standards, providing more detailed
restrictions on the holding of credit institutions’ shares among the commercial banks
and especially the handling of the violation of these rules. Under this Circular, one of
the rules required banks having shareholding in other banks to have a specific plan to
dispose any excessive or cross-owned shares to comply with the shareholding
restriction under this Circular within twelve months of the Circular coming into effect.
However, the legislators in Vietnam did not anticipate how the new regulation may
work and affect the market in practice. The regulator should not simply force the
commercial banks and corporations to dispose of their stakes in other banks and
corporations. When carrying out the disposal of excessive or unlawful shareholding
in other banks or firms, banks or firms have to go through a lengthy process with
many steps and considerations such as how to evaluate share price, how to find
investors interested in their shares (especially the shares of an under-performing banks
or firms), and different procedures for share-disposal through private placement and
public-offering. Twelve-months is not a reasonable time for the banks and firms to
dispose of their shareholding or cross-owned shares, because the sale of such shares
depends on the above-mentioned factors, and the performance of the securities market
at the time of disposal.
Vietnam’s government can draw upon the approach of Japan to share disposal for
stabilizing the securities market and giving banks and firms incentives to accelerate
the disposal of cross-owned shares. Specifically, instead of merely setting out a
timeline for the credit institutions to handle the cross-shareholding violation by
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themselves, the government can facilitate the disposal of shares by establishing a
state-owned company with functions similar to the Banks’ Shareholding Purchase
Corporation in Japan. With the establishment of a corporation like the BSPC, the
government can enable the market as well as the banks and corporations to operate
stably and normally during the process of share-disposal.
Legal restrictions on cross-shareholding
In addition to the schemes involving Bank of Japan and BSPC, the Japanese
government passed stricter rules on share-trading to achieve the unravelling of crossownership. Below are relevant and key regulations promulgated since 1981 to restrict
cross-shareholding in Japan.68
The amended version of the Japanese Commercial Code enacted in 1981 imposed a
new legal restriction on the trading of shares between parent companies and
subsidiaries. In 2005, Japan’s Commercial Code was further amended and
supplemented. At this time, a new Companies Act was adopted with this restriction
incorporated into the new Act.
•

Restriction on possession of stocks

It provided first restriction on possession of stocks among parent companies and
subsidiaries. Specifically, Article 135 of the Japanese Companies Act provides that ‘a
subsidiary may not acquire the shares of a Stock Company that is its Parent Company’.
Also this Article requires any shares acquired in this situation to be disposed of by the
subsidiary. According to Article 2 (iii) of this Act, the subsidiary is defined as ‘any
entity which is prescribed by the applicable Ordinance of the Ministry of Justice as
the juridical person the management of which is controlled by a Company, including
but not limited to, a Stock Company a majority of all votes in which are owned by the

68

Yakura and Li (n 13).

215

Company’, and the Parent Company is defined as the ‘juridical person’ who can
control the management of a company.
Vietnam did not have a restriction on share-trading between parent companies and
subsidiaries in the previous versions of Law on Enterprise. Until the NPL crisis
occurred and cross-shareholding among banks and firms was identified as a reason
for the systemic failure, the urge for action in relation to various issues relating to
corporate governance and cross-shareholding leads to the adoption of a new Law on
Enterprise 2014 with a specific article to deal with the cross-shareholding issue.
Article 189 of the Law on Enterprise 2014 not only restricts the transfer of shares
among parent companies and subsidiaries but also addresses the ‘cross-ownership’
issue directly as below:
‘1. A company is considered as the parent company of the other company if such company:
a) holds more than 50% of charter capital or total ordinary shares of the other company;
b) has the right to directly or indirectly determine the appointment of a majority of or all
Members of the Board of Management, the Director or General Director of the other company;
c) has the right to determine the amendment and supplementation of the other company’s charter.
2. Subsidiaries shall not contribute capital to or acquire shares of the parent company.
Subsidiaries of the same parent company must not contribute capital or acquire shares of each
other to cross-own each other…’

Although, Vietnam’s Law on CI already includes certain restrictions on crossshareholding among credit institutions, it is necessary to have a general legal
framework (set out by Law on Enterprise) to restrict cross-shareholding among all
companies as is the case in Japan and Australia (which will be analysed in the
following section). However, the definition of ‘parent company’ in Vietnam’s law
seems too specific and cannot cover all scenarios in which a company should be
deemed as the parent company of another company. Japan’s approach is that any
company that controls the management of another company should be considered as
the parent company of the controlled company. This approach is appropriate in
216

Vietnam where there are cases in which a company has control or impact on the
management or decision-making processes of another entity, but such company does
not necessarily fall in the cases listed in Article 189 of Law on Enterprise. Hence,
Vietnam’s legislators ought to consider amending Article 189 to cover ‘parent
companies’ as more broadly defined.
•

Other legal restrictions

Japanese legislators continued to adopt other rules to manage and disentangle crossshareholding arrangements. For example, the commercial banks and insurance
companies in Japan traditionally have major impacts on the management and
operation of the client companies which are members in a cross-ownership network.69
To avoid this conflict of interest, Japan’s Banking Act and Insurance Business Act
provide two articles to prevent cross-shareholding, Article 16-3, Section 1 of Banking
Act and Article 107, Section 1 of Japan’s Insurance Business Act. Specifically, a bank
or its subsidiaries are not allowed to acquire the shares of a company exceeding a
threshold of 5% of all votes of the company. In the insurance industry, an insurance
company or its subsidiary cannot acquire shares of a company that represent more
than 10% of all votes of the company.
In Vietnam, according to Article 103 and Article 129 of Law on CI, a credit institution
(and its subsidiaries/affiliations) may acquire shares in a company in any business
areas (including securities, real estate) up to 11% of charter capital of such company.
In a public company, anyone who obtains over 5% of shareholding can be considered
as a majority shareholder and 11% of shareholding already represents a powerful
voting power. Furthermore, because of the ‘interest groups’ practice in Vietnam, they
might create a coalition of voting power large enough to control the decision making
of management in a company. Vietnam thus should look at the limit in other
jurisdictions like Japan and consider lowering the current threshold to 5% to minimize
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the risk that commercial banks would have impacts on every industry in the economy;
or the 5% threshold at least should be applied in high-risk business such as securities,
insurance and real estate areas.
The above analysis on Japan’s cross-shareholding shows us the similarities between
Japan’s cross-shareholding and Vietnam’s. Because of the similarities in the features
and impact of cross-shareholding in these two economies, Vietnam may find Japan’s
experience and policies on unwinding the cross-shareholding useful and relevant in
shaping its policy and regulations to deal with cross-shareholding. In the following
section, Australia’s model of banking supervision and regulations restricting crossshareholding will be reviewed and analysed in comparison with Vietnam’s.
5.2 Australia’s Financial Regulatory Framework and Regulations on Crossshareholding
The GFC was a big shock for the American financial market and all other developed
economies around the world. However, Australia managed to be among the least
affected countries.70 Australia was not utterly immune from the financial downturn,
in fact, it did experience several impacts on its economy but no serious damage
occurred.71 Notably, while many big economies had to bailout banks, such as the US,
UK, Germany, Netherlands, and Iceland which nationalised its bank, Australian banks
needed no rescue from the government during the GFC.72 Australia’s financial system
has maintained stability through one of the worst GFCs.73 Specifically, the credit
ratings of Australian banks were not downgraded, and the banks’ share values
remained strong.74 Standard & Poors accordingly rated all of the largest Australia
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banks AA. Remarkably, four out of 19 of the best rated banks globally were Australian
banks.75
Researchers have been investigating the reasons behind the Australian banks’
resilience through the difficult time of the GFC. Three elements are claimed to have
kept Australia stable in the midst of the crisis: ‘good management’, ‘adequate
regulation’ and, somehow, ‘luck’.76 The ‘good management’ and ‘adequate
regulation’ elements are the results of Australia’s innovative model of financial
supervision – the ‘Twin-Peaks’ model. Because of the positive performance of the
Australian financial system during the GFC, many countries have looked to
Australia’s ‘Twin-Peaks’ model – the functional approach in financial supervision and have reformed their supervision by adopting the approach under this model.77
This is why the model of the Australian financial legal framework may helpfully
inform Vietnamese legislators when drawing the roadmap for financial regulation
reform and banking restructure. Concerning cross-ownership, Australia has not had
any problem with cross-shareholding, mainly due to its market-oriented corporate
system.78 Also, Australia has a good set of rules to restrict cross-shareholding among
banks and firms in certain cases, and an efficient banking supervision regime.
In the following sections, first I will analyse the Australian banking regulatory
framework, especially Australia’s model of financial supervision and compare this
with Vietnam’s system to find which positive features of this model Vietnam might
learn from and consider applying them in Vietnam. In the second section, I will review
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the Australian specific rules relating to cross-ownership and compare these rules with
the respective Vietnamese ones. Through this comparative study I assess which
aspects and approaches of the Australian rules are appropriate to be applied within the
jurisdiction of Vietnam.
5.2.1 Australia’s ‘Twin Peaks’ Model – an Ideal Reform Model for Vietnam’s
Banking Supervision Mechanism?
Financial regulatory frameworks could be categorised into three dominant models:
the ‘super-regulator’ (‘unified’) model, the ‘institutional’ model, and the ‘functional’
mode as known as the ‘twin peaks’ model.79 Under the ‘institutional’ model, a
specialist authority will be established for regulating a specific type of institution, for
example: in Vietnam, SBV regulates banks and financial companies, and MOF
governs securities firms, and insurance companies. The ‘super-regulator’ model is to
establish a single regulator to supervise both aspects: the market participants’ conduct
and the financial institutions’ prudential soundness.80 The ‘functional’ model – the
‘twin peaks’ aims at having two separate regulators for carrying out two main
regulatory functions: market conduct (consumer protection) and prudential regulation
(financial system stability).81 Australia is a pioneer in its adoption of the financial
supervision model of ‘Twin Peaks’ in which market conduct and consumer protection
oversight is vested in the

Australian Securities and Investments Commission

(‘ASIC’), and prudential regulation is undertaken by the APRA.82 This functional
model’s efficiency can be demonstrated by Australia’s resilience through the GFC.
Some of the Australian accomplishments in this difficult time of financial downturn
which should be mentioned are that the Australian government has to bail out no bank;
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Australian banks avoided abnormal loan write-offs; and as stated above, all of the
largest Australian banks are rated AA by Standard & Poor’s. 83
Australia is among the very first countries, if not the first, to reform the traditional
supervisory framework and apply the functional approach to financial regulation and
supervision.84 The new approach changed the traditional model of institutional
regulation, in which the regulators were established and organized based on the type
of financial institutions (e.g. securities company, bank, insurance companies), to one
of functional regulation, in which there is one regulator to supervise and regulate all
institutions relating to certain types of financial services and products. 85

The

regulatory framework accordingly is structured under the ‘Twin Peaks’ model in
which the responsibility for the soundness of financial institutions and responsibility
for the conduct of their business are separated and assigned to different authorities.86
Thus, ASIC is in charge of supervising the conduct of business regulation which
focuses on the relationships between a firm and its customers while APRA is
responsible for the prudential regulation focusing on the compliance of the financial
institutions with the legal requirements relating to prudential standards to ensure the
stability in corporate finance. In addition to these two main financial regulators, the
Reserve Bank of Australia has the overall supervision power of financial and payment
system.87
It should be noted that despite the transparent functional division between the
financial regulators, the Australian financial supervisory model also has faced certain
challenges in practice like any other jurisdiction such as the difficulties in
coordination mechanism, deficiencies in information-exchange, and overlapping
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scope of regulatory functions.88 After the financial collapses of major institutions such
as HIH Insurance Group (in 2001) and Trio Capital Group (in 2010), Australian
policy-makers have made efforts to reform and improve coordination among these
financial regulators.89 For the purpose of strengthening the cooperation among these
different financial regulators, the Council of Financial Regulators was established as
the forum for representatives from the Reserve Bank of Australia (‘RBA’), Treasury,
APRA, and ASIC to meet regularly and discuss emerging trends and policy issues.90
In practice, APRA’s range of power and duties might overlap with ASIC’s and the
RBA’s when they operate and exercise their authority. To avoid possible conflicts and
strengthen authorities’ cooperation, they have entered into various bilateral
Memoranda of Understanding.91 These memoranda set out a framework for
cooperation between different authorities comprising of the key content such as
regulatory and policy development, mutual assistance and co-ordination, and
information exchange.92
As analysed in Chapter 3 and Chapter 4, one of the reasons leading to Vietnam’s
failure in restricting and handling cross-shareholding was the ineffectiveness and
inadequacy of the supervisory regime for prudential regulations, including the
monitoring of violations of cross-shareholding restrictions. Vietnamese legislators
may draw upon Australia’s financial supervisory model and the cooperative
framework among financial regulators in reforming its regulatory framework and
improving prudential oversight. Chapter 4 has demonstrated that Vietnam’s current
watch-dog for violations of cross-shareholding restriction, BISA, fails to supervise
the practice of cross-shareholding, cross-shareholding development, and corrupt
lending between cross-owned banks and corporations. In the following section, I will
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analyse the Australian regulatory framework, and indicate the shortcoming of
Vietnam’s supervisory regime, and highlight the features of the Australian model that
Vietnam may consider adoptingto reform the supervisory mechanism and monitor
cross-shareholding in banking industry more efficiently.
5.2.1.1 Australian Regulatory Framework in Banking and Finance
The fundamental legislation in Australia’s banking system is the Banking Act 1959.
It is the legal basis for the general operation of the system.93 The preamble to this Act
sets out the purposes for the promulgation, which are ‘to regulate Banking, to make
provision for the Protection of the Currency and of the Public Credit of the
Commonwealth…’. The Banking Act hence provides the most important regulations
for the banking system, the authorised deposit-taking institutions (‘ADI’ – similar to
credit institutions in Vietnam), and their operation. The salient sets of rules contained
in this Act are the restrictions and conditions for the banking business; its mandate of
power to APRA to be the single prudential regulator of the financial system;
protection of depositors; and foreign exchange.94
The Reserve Bank of Australia
The RBA acts as Australia’s central bank. The RBA’s duties and powers are
authorised under the Reserve Bank Act 1959 (Cth) (‘Reserve Bank Act’).95 Its function
is not only to ensure the stability of the banking and finance system, and the monetary
policy and the payments system, but also the whole economy. The general role of the
RBA in the economy is set out in Section 10(2) of the Reserve Bank Act:
It is the duty of the Reserve Bank Board, within the limits of its powers, to ensure that the
monetary and banking policy of the Bank is directed to the greatest advantage of the people of
Australia and that the powers of the Bank under this Act and any other Act, other than the
Payment Systems (Regulation) Act 1998, the Payment Systems and Netting Act 1998 and
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Part 7.3 of the Corporations Act 2001, are exercised in such a manner as, in the opinion of the
Reserve Bank Board, will best contribute to:
(a) the stability of the currency of Australia;
(b) the maintenance of full employment in Australia; and
(c) the economic prosperity and welfare of the people of Australia.

Because of its large scale, the RBA is divided into two boards responsible for two
main duties: the Reserve Bank Board, in charge of the monetary and banking policy,
and the Payment System Board, responsible for the payments system.96 The RBA was
previously the prudential regulator but after the Wallis Report was issued97, the APRA
was established to be the sole and specialised prudential regulator. In short, the
Reserve Bank Board has the power to determine any banking finance policy except
for the policy and regulations relating to the payments system. In case there is any
conflicting policy, the Reserve Bank Board prevails.98
Australian Prudential Regulatory Authority and Prudential Regulations
In every banking system, prudential regulation is essential for maintaining a sound
and stable system because it sets out the safety standards for the business and
operation of ADIs. Most countries have their central bank to carry out the function of
a prudential regulator.99 Understanding the growing importance of the prudential
standards in the financial industry, Australia took a different approach by adopting a

96

Ibid.

97

Australia’s Federal Treasurer, in May 1996, announced the establishment of the Wallis Inquiry (into the
Australian financial system); this agency later issued its Wallis Report in March 1997. The Report has
approximately 800 pages containing 115 recommendations. These recommendations focus on three main
categories: the establishment and operation of new regulators, consideration of M&A, and electric commerce
matters. The Government responded to the Report by acceptance of most recommendations made public in
September of 1997. See further details at:
<http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/R
P9697/97rp16>
98

G. Pearson, Financial Services Law and Compliance in Australia (Cambridge University Press, 2009).

99

Di Thomson and Malcolm Abbott, 'Australian Financial Prudential Supervision: An Historical View' (2000)
59(2) Australian Journal of Public Administration 75.

224

functional model of financial supervision, and forming an independent government
agency—APRA— specializing in one job: to act as the sole prudential regulator of
Australia’s economy.100
APRA was established pursuant to the Australian Prudential Regulation Authority
Act 1998 (Cth) (‘APRA Act’) in July 1998 as a result of the Wallis Report101. Before
APRA, the Australian financial system had three prudential regulators. Specifically,
the RBA was in charge of the banks and the payment system; the Insurance and
Superannuation Commission oversaw the life and general insurers as well as the
superannuation funds, while the Financial Institutions Scheme (FIS) was the
prudential regulator of the credit unions.102 The Wallis Report suggested having one
regulator responsible for the prudential supervision of all financial institutions
including deposit taking, insurance, and superannuation; which gave rise to the
establishment of APRA.103
Under section 11B of the Banking Act, APRA is granted a wide range of duties and
power relating to prudential regulation. It has the duty to encourage and promote
sound practice of ADIs with respect to prudential matters. APRA has the right to
collect and analyse information relating to prudential matters. It can evaluate the
effectiveness and performance of practices of prudential matters. One of APRA’s core
functions is to adopt the Australian Prudential Standards applied to ADI (including
banks).104 In light of section 11 AF, Banking Act 1959, the Australian Prudential
Standards promulgated by APRA has the force of law. These prudential standards can
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be amended and supplemented when APRA implements Basel II and Basel III
accord.105
The Basel Accord
The Basel Accord was passed by the Basel Committee on Banking Supervision,
founded in 1974 by the “Group of Ten” countries.106 Because Australia is a member
of the committee, it is always one of the leading countries in implementing the up-todate standards in the Basel Accord and applying them in a timely manner to the
banking system in Australia.107
Australia’s Prudential Standards, issued by APRA, are currently following the rules
of the Basel II framework. Basel III does not replace the regulations of Basel II but
adds further rules regarding liquidity, which are of concern after the GFC. 108 APRA
finally implemented all the important parts of the Basel III liquidity reforms in 2014
in one of its issued Prudential Standards: Prudential Standard APS 210 Liquidity).
This set of standards is provided together with an official guidance from APRA to
assist the ADIs in applying the standards into their business: Prudential Practice Guide
APG 210 Liquidity. Until now, APRA has promulgated a great number of sets of
Prudential Standards for ADIs covering all contents of the financial services and the
banking business: capital adequacy, securitisation, covered bonds, liquidity, credit
quality, risk management, associations with related entities, audit, and public
disclosure, to name a few.109
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Australian Securities and Investment Commission
Similar to APRA, ASIC is the result of the Wallis Report recommendations.
Previously, it was named the Australian Securities Commission (ASC).110 ASIC’s
functions are mainly to administer the laws and regulations with relation to general
market integrity; licensing and conduct of corporations, consumer protection,
supervision of financial industry codes of practice and the ePayments Code; and
supervision and enforcement of financial market products.111 Its power and duties are
stipulated by the Australian Securities and Investment Commission Act 2011 (Cth).
5.2.1.2 Implications of Australia’s Model for Vietnam’s Reform of Supervision
Mechanism in Banking Industry
As analysed in Chapter 3 and Chapter 4, Vietnam still follows the traditional
‘institutional model’ in which each authority supervises certain financial institutions.
Specifically, the SBV supervises the operation of credit institutions, the SSC is in
charge of supervision over the securities companies, and the ISA supervises the
operation of insurance companies.112 Chapter 4 has demonstrated that one of the
reasons for the development of cross-shareholding in Vietnam and other related legal
issues in prudential regulations is the ineffectiveness of the SBV’s supervision over
the operation of the credit institutions including the share trading activities of the
commercial banks.
Beside the supervision over the operation of credit institutions, SBV has many other
responsibilities in the financial system including conducting the State’s management
of monetary policy, foreign exchanges, anti money-laundering, economic
development planning, and so on.113 The SBV in Vietnam, in other words, has power
similar to both RBA and APRA in Australia. As SBV has to take on a great number
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of duties and responsibilities, it has various departments under it to be responsible to
certain areas of banking and finance. According to Article 29 of Circular 36 (on
prudential regulations), BISA under SBV has the power to supervise and inspect the
credit institutions’ compliance with prudential regulations. This BISA also has a wide
range of responsibilities and duties, beside the supervision of prudential regulation
compliance, which are dealing with report/claims, anti money-laundering,
investigation of corruption (in banking areas), investigation of terrorism funding, and
other supervision and investigation duties in banking areas.114
Furthermore, BISA is not the only government agency under SBV having
responsibilities relating to prudential regulations. In various aspects of prudential
regulations, BISA needs to work cooperatively with and coordinate with other
departments of SBV because BISA’s capacity and competence do not cover all
content of prudential regulations. For example, (under Article 29 of Circular 36)
BISA may work with the Department of Monetary Policy and Department of Credit
for the supervision of solvency ratios, while the Department of Finance and
Accounting will cooperate with BISA in providing guidance on accounting regime
regarding prudential standards for credit institutions. In short, there is no single
government agency in Vietnam specialising in prudential regulations like APRA in
Australia.
As analysed in Chapter 3 on the historical background of the banking system in
Vietnam, Vietnam’s banking system is young, and the banking legal framework has
only been formed for just over twenty years. Prudential regulations were only
introduced in Vietnam at the beginning of 21st century, thus it is understandable that
Vietnam has a simple and under-developed regulatory framework for prudential
standards, especially in comparison with developed countries like Australia.
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However, after the NPL crisis and the problems of cross-shareholding have been
unveiled, Vietnam should consider the advantages of the ‘Twin Peaks’ model, and
establish an independent government agency to be fully responsible and specialised
in prudential standards regulation.
The tendency toward adaptation of the ‘twin peak’ model has been discussed and
widespread around the world because its functional approach may address the
weakness of traditional mechanisms in supervising the growing sophistication of the
financial market and the development of financial conglomerates in any
jurisdiction.115 The model is also expected to deal with the conflicts of interest that
might arise in the case of establishing a unified regulator who has both functions
(market conduct and prudential regulations).116 Thanks to its proven advantages
within the Australian system, the ‘twin-peak’ model has since been applied and
adopted in Belgium, New Zealand, the United Kingdom, and the Netherlands.117 It
has been considered for adoption in the US, while South Africa is undertaking reform
with a view to adopting this model.118
It may be difficult and challenging for Vietnam’s policy makers to give effect to a
major change by establishing a ministerial authority to split the power of SBV, thus
the Government should consider setting up an authority under SBV to specialise in
prudential regulations. This authority will be responsible for all aspects of prudential
regulations in the way that APRA is, for example studying and researching the
prudential standards, providing guidance on prudential regulations to credit
institutions, supervising compliance with prudential standards, investigating
violations relating to prudential regulations, prepare draft bills for prudential
regulations. The legal requirement on restriction of cross-shareholding is included in
Circular 36 (on prudential regulations) as a prudential requirement. This authority
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therefore would also have the power to investigate and supervise the crossshareholding in Vietnam’s banking industry. The establishment of this authority
would assist the SBV in supervising compliance with prudential regulations including
the cross-shareholding issue effectively and directly.
Should a new authority under SBV is established to be the specialised prudential
regulator, their range of operation in certain cases may overlap with other authorities’
activities and power. For example, if this authority deals with a publicly-traded or
listed bank, they may need information from SSC which is responsible for supervising
securities markets and public companies. Vietnam’s legislators may learn from
Australia’s model by setting up a framework of co-ordination and cooperation
between two or more government agencies. Circular 36 only provides general and
basic principles of cooperation between BISA and other departments of SBV but there
is no other document to provide a specific framework of cooperation between BISA
and these authorities or between BISA and authorities in other industries such as SSC.
If Vietnam can form these cooperative frameworks among relevant financial
regulators, the efficiency and performance of SBV’s banking supervision would be
significantly improved.
5.2.2 Australia’s Legal Restrictions on Cross-shareholding: Comparative Study
with Vietnam’s
In the paragraphs below, I will compare Australia’s and Vietnam’s legal restrictions
on cross-shareholding. This comparative analysis will identify the differences in
regulation and policy approaches in restricting cross-shareholding in these two
jurisdictions. I then suggest those aspects of the Australian regulation and policy
approaches that Vietnam may appropriately learn from and adopt in Vietnam’s
context.
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5.2.2.1 Restrictions on Transfer of Share in Banking and Finance Sector
• The restrictions on acquiring shares in banks and financial companies.
Any person (individual or organisation) in Australia is subject to the limitation upon
the acquisition of ‘relevant interests’ (the ‘holding, or controlling voting or disposal
of securities’) in voting shares of a listed company or ‘an unlisted company with more
than 50 members’, according to Section 606 of the Corporation Act. Specifically, a
person is prohibited from acquiring the ‘relevant interest’ if such transaction can make
that person’s or another person’s voting power increase from 20% or below to more
than 20%, or from a starting point above 20% (and below 90%). However, the
acquisition of a ‘relevant interest’ is not completely prohibited, Section 606 (1A)
stipulates that there can be a number of exceptions to this prohibition as stipulated
under Section 611. Specifically, Section 611 provides certain cases that are exempt
from the prohibition in Subsection 606(1), for example: takeover bids, approval by
resolution of the target company, manner of acquisition (such as dividend
reinvestment, initial public offering fundraising), acquisitions according to
regulations, wills, buy-back.
The acquisition of shares or voting power in a financial sector company is subject to
a stricter threshold of limitation, 15% of voting shares, due to the importance of the
banking industry. A person cannot hold more than 15% of voting shares in a financial
sector company. In case a person wants to own more than the 15% shareholding limit
in a financial sector company, an application needs to be lodged for the review and
approval of the Treasurer.119
The Federal Court, upon the application by the Treasurer or the company, may make
orders to cease the ‘unacceptable shareholding situation’ (where a person holds a stake
of more than 15% in a financial sector company). The Federal Court can order such
person to dispose of a number of shares, or may restrain any rights attached to the
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shares from being exercised, or prohibit/defer the payment of any sums relating to the
shares held by such person.120 Notably, even when a person holds or does not hold a
stake of less than 15% in a financial sector company, the Treasurer still can declare
that person to have ‘practical control’ of the financial sector company, and that person
within 90 days must take various steps to end the control of such company.121
The Treasurer can determine that someone has practical control of a financial sector
company if the following conditions are satisfied:
(i)

the directors of a financial sector company are accustomed or under an obligation, whether formal
or informal, to act in accordance with the directions, instructions or wishes of a person (either
alone or together with associates); or

(ii)

a person (either alone or together with associates) is in a position to exercise control over a
financial sector company.

On application by the Treasurer, the Federal Court may make orders similar to the
above-mentioned to eliminate the ‘practical control’.
In general, Vietnam’s investors are not subject to restrictions for purchasing shares in
a public company. A number of special industries, however, have different restrictions
and conditions for investing in a company which conducts a registered business in
such specialised industries. The shareholding restriction in Vietnam’s banking area is
similar to Australia’s. Under Article 55 of Law on CI, any organization is not allowed
to hold more than 15% of a credit institution’s charter capital (equity), except in some
special cases such as the government’s shareholding in a credit institution. Different
shareholding restrictions apply for an individual and a group of affiliates. One
individual cannot own over 5% of a credit institution’s charter capital, and the
aggregate shareholding of a shareholder and the related persons of that shareholder
cannot exceed 20% of a credit institution’s charter capital.
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Australia and Vietnam have the same shareholding ratio limit for the banking and
finance sectors. The remedies applied for the misconduct and violation of the two
jurisdictions are similar and adequate. Australian regulator, nevertheless, creates the
mechanism of ‘practical control’, which is very useful in determining the real control
over banks and financial institution regardless of whether a person holds up to a 15%
shareholding in a financial sector company or not. Given the fact that the players in
the financial market in Vietnam have developed a variety of techniques to hide their
actual control over or impact on a company’s decision-making processes, this
mechanism gives the regulatory authority and the court legal grounds for the
inspection and sanction of the violation with regards to an ‘unacceptable shareholding
situation’ in the financial industry.
Vietnam should adopt the mechanism of ‘practical control’, especially in the current
context of Vietnam’s financial market where many people co-operate in a network or
group to gain control or have an impact on the administration and operation of the
commercial banks without breaching the shareholding restriction. In practice, even
when the authorities have any suspicion of abnormal transactions or operations of a
credit institution, it is still very difficult for them to carry out an official investigation
or to prosecute the violators because there is no legal basis for such presumption. For
that reason, this ‘practical control’ mechanism can be very helpful for the Vietnamese
government in the battle to investigate the violation of bank shareholding restrictions
and unwind the cross-shareholding within the banking system.
• Conditions and restrictions (for a bank) to acquire shares of other banks
and/or firms
Apart from the above legal restrictions upon shareholding, the financial sector
companies in Australia are not required to follow other restrictions regarding share
acquisition and investment in companies and banks. In addition to the common
limitation upon acquisition of shares in banks and companies as applied to any
enterprise in Vietnam, the banks in Vietnam have to comply with certain other
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conditions and restrictions if they plan to invest in other companies or banks by
acquiring shares.
The aggregate shareholding ratio of a commercial bank and its affiliated companies
cannot exceed 11% of the charter capital of the enterprise operating in the sectors
specified in article 103.4 of Law on CI (including insurance, securities, receipt of
foreign currency remitted by Vietnamese abroad, trading of foreign exchange or gold,
factoring, issuance of credit cards, consumer credit, and services of payment
intermediary and credit information).
Article 20 of Circular 36 imposes further restrictions on the banks’ investment
activities in other credit institutions. Under this Article, a commercial bank is not
permitted to acquire shares of more than two credit institutions, except in the case that
the credit institutions, having their shares acquired, are its subsidiaries. The stake that
a commercial bank acquires or holds in another credit institution must be under 5%
of the voting power of such credit institution.
Banks are generally regarded as the most powerful companies in any economy in
terms of finance and scale. Thus, any legal system needs to have a number of
restrictions on investment activities as well as proper supervision of banks’
operations. The supervision over banks’ activities in Vietnam is not adequate to keep
up with the pace of development of banks’ operations and transactions. 122 For that
reason, the banks in Vietnam have imposed further restrictions on shareholding in
companies and credit institutions because the government wants to limit their market
power and dominance in the economy.
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• Prohibition of share transfer between a firm and its controlled/controlling
entities
The cross-shareholding situation is restricted and/or prohibited in Australia in certain
cases. Public companies may cross-own shares of each other accidentally because
their shares are available for trading in the securities market. Under the Corporations
Act, Australian legislators restrict cross-shareholding as between companies and their
subsidiaries including by (1) taking security over shares in a holding company
(stipulated in Section 259B), (2) or issuing or transferring shares to controlled entity
(Section 259C).
To prevent the situation of ‘cross-shareholding’, the transactions of the issue or
transfer of shares of a company to its controlled entity will be held as ‘void’ if these
transactions do not fall into one of the ‘exception’ cases. 123 In other words, a
company’s issue or transfer of its shares to its controlled entity will only be in effect
and not void when the transfer is identified as one of the exceptions to ‘issuing or
transferring shares to controlled entitites’ stipulated under the section 259C(1) of
Corporations Act:
(a) the issue or transfer is to the entity as a personal representative; or
(b) the issue or transfer is to the entity as trustee and neither the company nor any entity it
controls has a beneficial interest in the trust, other than a beneficial interest that satisfies
these conditions:
(i)

the interest arises from a security given for the purposes of a transaction entered into in
the ordinary course of business in connection with providing finance; and
(ii)

that transaction was not entered into with an associate of the company or

an entity it controls; or
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(c) the issue to the entity is made as a result of an offer to all the members of the company
who hold shares of the class being issued and is made on a basis that does not discriminate
unfairly, either directly or indirectly, in favour of the entity; or
(d) the transfer to the entity is by a wholly owned subsidiary of a body corporate and the entity
is also a wholly owned subsidiary of that body corporate.

Section 259B of the Corporations Act prevents another case of cross-shareholding by
providing that a company is prohibited from taking security over shares of a company
controlling it. Taking security over shares of the holding company may result in a
‘cross-shareholding situation’ when the controlled company holds shares of its
controlling entity; and Australian legislation prevents the development of crossshareholding from this scenario. However, financial institutions have special
exemption from this prohibition where their ordinary business includes ‘providing
finance’, and ‘the security is taken in the ordinary course of that business and on
ordinary commercial terms’.
In case of the above exception, the company (financial institution) holding shares in
its controlling entity must cease the holding of these shares within one year. This rule
is flexible for further providing that ASIC may extend the duration for the company
to dispose of these shares (if the company applies for extension before deadline).
Furthermore, if the company continues to hold these shares, the voting rights attached
to these shares cannot be exercised. After the 1-year deadline (or extended period), if
the company continues holding any of these shares, they will be considered as
committing an offence.124
Chapter 3 has analysed recent Vietnamese policies in restricting the development of
cross-shareholding among banks and firms. This policy is set out clearly in Article
189 of Law on Enterprise 2014. According to this Article, the subsidiary companies
cannot invest in the capital contribution or purchase shares in the holding company.
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Subsidiaries of a holding company are not permitted to contribute capital or purchase
shares in each other for the prevention of cross-shareholding formation.
The Law on CI also includes this policy pertaining to the banking sector as stipulated
in Article 135 (when this law was promulgated in 2010). Pursuant to this Article, a
credit institution is prohibited from contributing capital to or obtaining shares in any
enterprise or other credit institution which is a shareholder of that credit institution.
In contrast, subsidiaries or affiliated companies of a credit institution are not allowed
to contribute capital or purchase shares in such a credit institution. Furthermore, a
credit institution that is currently a subsidiary or affiliated company of a controlling
company is not permitted to contribute capital or purchase shares in such controlling
company. Again in Article 19 of Circular 36, it is reaffirmed that subsidiaries and
affiliates of a commercial bank or a finance company cannot acquire shares of each
other or of the controlling bank or the controlling finance company. A commercial
bank or a finance company thus cannot acquire shares of the controlling company and
the controlling company’s subsidiaries or affiliates.
Article 129.5 in the Law on CI provides that a credit institution is not allowed to
purchase shares of other credit institutions which are its shareholders. This restriction
is too strict and infeasible in practice because the credit institution may accidentally
cross-own shares in each other when they are public companies. That is why Australia
restricts the cross-owned situation among subsidiaries and parent companies,
companies and their controlled/controlling entities, but still has certain cases of
exception.
Australia has one set of rules to limit the cross-shareholding among companies and
their affiliations, and this rule is applied for all companies doing business in any
industry. Vietnam also has a similar regime applied to all forms of enterprise under
the Law on Enterprise. This rule is again provided in both the Law on CI and Circular
36 (on prudential standards), but the content of the rule is no different from the one in
the Law on Enterprise. This overlapping of rules is unnecessary and can cause
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confusion and difficulty for enterprises and even government agencies in interpreting
and following these rules. For example, organisations violating Article 189 of the Law
on Enterprise may face the penalty set out in Article 39 of Decree 50, plus if they are
credit institutions, they may again face similar penalties as provided in Article 10 of
Decree 96 for the violation of Article 135 of Law on CI. Because of the overlapping
in rules, now Vietnam’s credit institutions face double penalties for one violation.
Therefore, there should be one uniform rule to restrict cross-ownership of companies
in any industry.
5.2.2.2 Sanction Mechanism for Violation of Cross-shareholding Restriction
Along with restricting cross-shareholding, Australian legislation sets out a specific
solution for handling cross-shareholding between a company and its controlled
entities. According to Section 259D of the Corporations Act, in case any of the
following situations (cross-shareholding situations) occurs:
(a) a company obtains control of an entity that holds shares (or units of shares) in the company;
(b) a company’s control over an entity that holds shares (or units of shares) in the company
increases;
(c) a company issues shares (or units of shares) to an entity it controls in the situation covered
by paragraph 259C(1)(c);
(d) shares (or units of shares) in the company are transferred to an entity it controls in the
situation covered by paragraph 259C(1)(d);

such controlled entity has 1 year after any of the above cases occurs to either stop
holding shares in the company or the company must end the control over the entity.
Notably, when the company is still in control of the entity, the voting rights of the
shares is not exercisable. After this one year period, if the company does not cease its
control over the entity and the entity keeps holding the shares in the company, the
company is considered as committing an offence of strict liability under section 6.1
of Australia’s Criminal Code for each day while the cross-shareholding situation
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continues.125 However, if the company in this case applies for the extension before the
deadline, ASIC may consider extending the time for the relevant company and entity
to end such shareholding situation. These provisions under Section 259D will not be
applied in two exemption cases as stipulated in Sub-section 259D(5); specifically
sanctions of Section 259 D does not apply to shares in the two following cases:
(a) they are held by the entity as a personal representative; or
(b) they are held by the entity as trustee and neither the company nor any entity it controls has
a beneficial interest in the trust, other than a beneficial interest that satisfies these
conditions:
(i) the interest arises from a security given for the purposes of a transaction entered into
in the ordinary course of business in connection with providing finance; and
(ii) that transaction was not entered into with an associate of the company or an entity it
controls.

Additionally, Section 259F of the Corporations Act provides an important rule on the
consequences of failing to comply with the restrictions stipulated in section 259A and
259B when chasing personal liability for the violation of cross-shareholding
restriction. Under this section, any person involved in a company’s violation of
Section 259B(1), which restricts a company from taking security over shares in a
company controlling it (leading to the cross-shareholding situation), will be liable for
such violation. This violation will attract a civil penalty, and may become an offence
depending on whether the person’s involvement with the violation is dishonest or not.
In Vietnam, anyone violating the above-mentioned restriction on cross-shareholding
will be subject to not only a monetary penalty but also a variety of remedies, pursuant
to Article 10 of Decree 96. The monetary penalty applied for the violation of Article
129 and Article 135 of Law on CI are from VND250 000 000 to VND300 000 000
(approximately USD11 000 to USD13 000). The further remedies can be:
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-

To order the violator to dispose of all the shares obtained via such violation;
and/or

-

To eliminate the right to receive the dividend of shares relating to the violation;
and/or

-

To order violator to transfer all benefits coming from the violation to State’s
budget.

For the violator being an organisation, the authority may suggest or request that
organisation to suspend (for 1 to 3 months) or discharge the person (responsible for
the decision leading to such violation) from his/her/their executive position.
Additionally, such organisation is not allowed to expand the scale of business until it
disposes of all the shares obtained via such violation.
Although, the monetary penalty in Decree 96 is increased from the penalty in the
previous Decree, the new amount still has no punitive value to the credit institutions.
With this low monetary penalty, it is understandable why the credit institutions in
Vietnam might take the risk of being sanctioned after violating the restriction on crossshareholding. The economic gains from the violation of these rules for the financial
institutions could be millions of USD while the maximum monetary penalty that they
face is about USD13 000.
The remedy applied under Australian law is to order a controlled entity to either stop
holding shares in the company, or for the company to end the control over the entity
for a period of 12 months. Vietnam’s remedy is not as flexible as Australia’s because
it only requests the controlled company which purchases the shares in the holding
company to dispose of them, but it does not have the option for the holding company
to stop controlling such company. Australian rules are more accommodating of
business because the violators have more options to comply with the rules.
Accordingly, affected corporations can decide which strategy (either share disposal
or ending the control) would be best for their business.
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Moreover, this Decree does not provide a timeframe for the violator to dispose of the
shares, while the time required for disposing of shares can be lengthy. Although,
Article 26 of Circular 36 provides a term for the disposal of shares, this rule is only
applicable for credit institutions which do not include companies in other areas such
as securities, insurance or real estate. Again, because Vietnam does not have a
comprehensive framework for dealing with cross-shareholding for all forms of
companies like Australia, the overlapping rules cause many difficulties for the
authorities to implement and companies to follow in practice.
Conclusion
In this chapter, I examined the relevant policies and legal framework on crossshareholding in two jurisdictions: Japan and Australia. Long before the issue arose in
Vietnam, Japan saw the formation of complicated cross-shareholding structures in the
banking system decades ago so that the industrial firms had easier access to banks’
funds. Japan also experienced an NPL crisis due to the long-term negative effects of
the cross-shareholding arrangements among banks and industrial corporations.
Because of the similar context, Japan’s experience of policy reform in response to the
cross-shareholding issue may be helpful and appropriate for Vietnam in designing an
effective mechanism for unwinding existing cross-shareholding. The first section of
this chapter provided the background and history of cross-shareholding in Japan.
Because cross-shareholding in Japan has many similarities with cross-shareholding in
Vietnam, Japan’s difficulties and achievements in unwinding cross-shareholding are
relevant and helpful for Vietnam in its own battle with cross-shareholding. Therefore,
the specific policies and regulations adopted by the Japanese government to unravel
cross-shareholding were analysed and compared with Vietnam’s regulations. Japan’s
model will be revisited in Chapter 6 when Japan’s mechanism for unwinding crossshareholding will be recommended for Vietnam’s reform.
The second part of this chapter undertook a comparative study of Australia’s financial
regulatory framework and regulations regarding cross-shareholding, and Vietnam’s.
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Australia’s financial system and economy maintained stability during the financial
downturn and recovered quickly notwithstanding the GFC’s widespread impacts. One
reason for this was the Australian financial regulatory framework, especially the
financial supervision mechanism – the ‘Twin Peaks’ model, which has been cited as
the key element to Australia’s resilience during the GFC. In this section, the strength
and weakness of Vietnam’s financial supervision mechanism have been analysed and
compared with Australia’s model. In addition to the analysis on the advantages of the
‘Twin Peaks’ model, this section pointed out that Australia has an adequate set of
rules restricting ‘cross-shareholding’ between controlling entities and subsidiaries so
that cross-shareholding arrangements are unable to develop. The successful story of
Australia’s model of financial supervision regime might inform Vietnam’s regulatory
reform to build a more efficient supervisory framework for the banking industry and
an adequate set of rules for the current cross-shareholding woes. Based on the
comparative review of Japan’s and Australia’s financial regulations and policies in
dealing with cross-shareholding in this chapter and critical analysis of previous
chapters, I develop recommendations and suggestions for banking reform in Vietnam
including the reform of the supervisory regime and the solutions for unwinding crossshareholding in Vietnam in the next and final chapter – Chapter 6.
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CHAPTER 6
RECOMMENDATIONS FOR THE UNWINDING OF CROSSSHAREHOLDING IN VIETNAM’S BANKING INDUSTRY AND REFORM
OF REGULATORY FRAMEWORK
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Introduction
In the earlier chapters, I discussed the theoretical analysis of cross-shareholding, the
development of Vietnam’s banking industry and the cross-shareholding structure, as
well as the current legal framework pertaining to the banking system and the
regulations on cross-shareholding in Vietnam. I also studied the legal shortcomings
of the financial regulatory framework and their connection with the crossshareholding, and the difficulties in practice to supervise and unwind the crossshareholding in Chapter 4. The preceding chapter of this chapter, Chapter 5, provides
a review of cross-ownership in other jurisdictions, Japan and Australia, and how the
regulatory frameworks in such jurisdictions regulate, restrict, sanction and oversee
cross-shareholding.
The scandals in Vietnam’s banking and finance industry, unveiled and prosecuted
recently, have demonstrated Vietnam’s effort in unwinding the cross-shareholding,
re-establishing market discipline, carrying out a comprehensive banking restructure
and legal reform for a better supervisory regime and a more transparent financial
market.1 In the agenda for the banking restructure in Decision 254 passed by the Prime
Minister, inspecting and unwinding the cross-shareholding networks in the banking
industry is listed among the missions of the banking restructure reform.2 Thus, the
final chapter of this thesis presents the proposals for a comprehensive regulatory
reform with focus on the cross-ownership issue in Vietnam.
This chapter is structured into three main sections. In the first section, I discuss and
comment on the draft Law regarding banking restructuring with a focus on the new
policy and regulations regarding cross-shareholding introduced in early 2017 by SBV.
In the second section, I present three mechanisms for unwinding the sophisticated
cross-shareholding networks amongst credit institutions and corporations in Vietnam.

1

World Bank, ‘Vietnam – Financial Sector Assessment’ (Financial Sector Assessment Program, World Bank
Group, 2014) 1.
2

Decision 254.
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The first mechanism is the assessment of the current cross-shareholding extent and
structure in the banking industry. The direct method of unwinding the complicated
cross-shareholding webs which has been set out in Circular 36 is to require banks and
firms to perform the disposal of cross-owned shares. All the direct and indirect
shareholding which violates the cross-shareholding restrictions should be disposed
(through transfer to a third party) by the shareholder. An additional method to lower
the sophistication of cross-shareholding networks is the merger and acquisition which
have been regarded by the Government as one of the official mechanisms to
restructure the low-performing credit institutions and simplify the cross-shareholding
matrixes in Vietnam’s banking industry.3 The last part of the chapter provides longterm solutions to the problems associated with cross-shareholding in the banking
sector in Vietnam, by proposing a comprehensive reform for a more efficient banking
regulatory framework including the revision and supplementation of regulations
regarding cross-shareholding, the reform of the supervision mechanism, and the
reform of the sanction regime.
6.1 The Draft Law and Policy Change Recommendation Presented by SBV for
the New Bank Restructuring Plan of the Period from 2016-2020
SBV has been working on the draft for a new Project on Bank Restructuring and Nonperforming Loan handling for the period of 2016-2020 (after the completion of the
first Project on Banking Restructuring for the period of 2011-2015).4 In the draft for
the new Project, SBV make a proposal to the National Assembly for the promulgation
of a new Law named ‘Law on Assistance to the Restructuring of Credit Institutions
and Non-performing Loan Handling’.5 The official draft of this Law provides three

3

Ibid.

4

Hai Ly, ‘Buoc Tien Moi Tai Co Cau Ngan Hang’ [New Step Towards the Banking Restructuring], The Saigon
Times (online), 7 April 2017
<http://www.thesaigontimes.vn/158710/Buoc-tien-moi-tai-co-cau-ngan-hang.html>
5

Ibid.
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main parts.6 The first part is about the procedures for handling low-performance credit
institutions, and supporting mechanism for recovering these low-performance credit
institutions. Part two is comprised of regulations on NPL handling, realisation of
security for loans of credit institutions. Part three proposes revision and
supplementations to several provisions of Law on CI concerning cross-shareholding,
cross-investment in banking system, and improvement of standards for management
positions.
In the SBV’s report on policy impacts of draft Law on Assistance to the Restructuring
of Credit Institutions and Non-performing Loan Handling, SBV has suggested a new
policy regarding cross-shareholding. This policy is mainly about the specification of
the source of capital contribution and share purchase of credit institutions. According
to this report, the practice of cross-shareholding and majority shareholders’
manipulation in bank lending activities are currently under tighter restriction and
supervision. However, the report states that the existing complicated crossshareholding arrangements cannot be unwound in a short period of time. Several
credit institutions still have institutional shareholders holding more than 15% of
charter capital, or shareholders together with their related persons with shareholding
exceeding 20% charter capital. Currently, there is no legal restriction on the use of
investment financed by loans from banks on share-purchase and capital contribution
of credit institutions, hence there are cases in which organizations and individuals use
loans from credit institutions as the financial source to contribute capital or purchase
shares of credit institutions. This activity is one of the reasons leading to the
sophistication of cross-shareholding in Vietnam and does not reflect the actual
financial status of the shareholders.
Therefore, SBV specifies one of the methods for restricting the cross-shareholding
development is to require the transparency in specifying financial resource of capital
6

The draft Law (in Vietnamese) is available for public access via the NA’s website:

<http://duthaoonline.quochoi.vn/DuThao/Lists/DT_DUTHAO_LUAT/View_Detail.aspx?ItemID=1315&LanID=
1316&TabIndex=1>
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contribution or share-purchase in credit institutions in order to ensure that the majority
shareholders of credit institutions have actual and strong financial capacity. To reach
this goal, SBV proposes to add another provision to restrict the use of loans from
credit institutions for capital contribution and share-purchase. If there is no restriction
or prohibition on the use of loan from credit institution for the capital contribution and
share purchase of credit institutions, it could offer the major investors and bank
owners in the financial market the financial resource for the cross-investment. The
use of borrowings (from credit institutions) for the capital contribution and share
purchase of credit institutions also does not reflect the actual financial capacity of the
majority shareholders. That is the reason for the supplementation of Article 52a to
Law on CI regarding the resource of the capital used for capital contribution and sharepurchase of credit institutions. The new Article 52a stipulates that the financial
resource come from credits provided by credit institutions cannot be used for capital
contribution and share-purchase of credit institutions. SBV argues this new provision
may have impact on the restriction of the cross-shareholding development since it
requires the transparency in shareholders’ actual financial capacity and avoid the
capitalization coming from loans of credit institutions. SBV further opines that in a
long run, this provision prevents the circulation of the capital which will be used for
cross-shareholding development, and accordingly limits the cross-shareholding
development among banks and corporations.
The proposal for the addition of this Article 52a seems reasonable, but it is not
adequate to ensure the restriction of cross-shareholding development. Although this
Article may cause difficulty for the shareholder with low financial strength and
somehow can discourage them from trying to re-invest and create sophisticated crossshareholding networks, it will not have an impact on the major investors who have
the financial resource strong enough for their plan. This proposed provision alone is
not sufficient to prevent the future development of cross-shareholding given the
players in the financial market always come up with new ideas and techniques for
breaking the rules.
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Therefore, to unravel the complicated cross-shareholding structure and prevent its
development in the future, Vietnam must have a thorough and comprehensive legal
reform. The above analysis has demonstrated the Government’s plans and efforts in
restricting cross-shareholding development and untangling the cross-shareholding
webs. Nonetheless, there are other problems and short-comings of the legal system
which should be attended, analysed and fixed so that cross-shareholding unwinding
could be processed quicker and the prevention of the cross-shareholding development
is effective. Chapter 4 analysed the shortcomings of the legal system (and their
relation with the cross-shareholding), and the causes of Vietnam’s difficulties in the
supervision and the unwinding of the cross-shareholding. The following sections thus
present my recommendations for a comprehensive legal reform comprised of (i) the
mechanisms for the unwinding of the sophisticated cross-shareholding network (ii)
the recommendations for an optimal and efficient regulatory framework for banking
and finance sector including the proposals to fix the shortcomings of the legal
framework, improve the efficiency of the supervision mechanism in banking industry,
and the sanction regime with regards to cross-shareholding.
6.2 Mechanisms for the Unwinding of the Sophisticated Cross-shareholding
Network
To unwind the cross-shareholding in the financial system is not an easy task. Japan
has spent nearly twenty years unwinding the cross-shareholding among banks and
firms, and the process continues.7 It is therefore anticipated that Vietnam might
engage in a lengthy process in order to gradually untangle the sophisticated crossshareholding webs of corporations and credit institutions. Below I will present
possible solutions for the unwinding of sophisticated cross-shareholding network

7

Eguchi Takaaki, ‘Management-shareholder relations in Japan: what’s next after cross-shareholding?’ in Z
Shishido (ed.), Enterprise Law: Contracts, Markets, and Laws in the US and Japan (Edward Elgar Publishing,
2014) 191.
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within Vietnam’s social and economic context including: (1) Assessment of
shareholding status of credit institutions; (2) Disposal of shares; (3) M&A.
6.2.1 Investigation and Assessment of Shareholding Structure
The first step will be a thorough assessment of the extent of cross shareholding in the
banking and finance sector in Vietnam after the bank restructuring period from 20112015. The numbers and ratios relating to shareholding arrangements in Vietnam’s
banking and finance industry mentioned in Chapter 2 mostly come from the financial
reports of the banks before the bank restructuring. SBV should assess the shareholding
arrangements within credit institutions in order to gain an exact view of the current
status of cross-ownership in Vietnam’s banks and financial institutions at the moment.
Vietnam has implemented restrictions on cross-ownership through Article 135 of Law
on CI and Article 18 and 19 of Circular 36. To effectively implement these provisions,
it will be necessary to assess the shareholding arrangements in credit institutions
before taking steps to unwind the cross-shareholding networks. This assessment of
cross-shareholding arrangements among banks and corporations should not only be
limited to the review of cross-shareholding arrangements between these institutions
but should also include assessment of shareholding of majority individual
shareholders and institutional shareholders, majority shareholders who have major
borrowing in the relevant credit institutions, subsidiaries and affiliates of the credit
institutions.
SBV may cooperate with MOF (especially SSC) for the access to data and information
on corporation, public companies, securities companies, and with MPI for data and
information on companies. The following analysis will focus on the assessment
activities which SBV should perform.
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Assessment of cross-shareholding ratio among credit institutions, State-owned
enterprises, and corporations
Article 129.5 of Law on CI provides that a credit institution is not allowed to
contribute capital or purchase share in other enterprises or credit institutions which
are also shareholders or capital-contribution members of that credit institution. The
restriction in this Article means that the commercial banks are prohibited from directly
cross-owning shares in other commercial banks and from purchasing shares in
enterprises which are shareholders of commercial banks. However, Law on CI is not
retrospective and so does not regulate cross-shareholding arrangements in place
before the enactment of this law. When assessing cross-shareholding arrangements,
the regulatory authority may find many cases in which cross-shareholding
arrangements had been established years before the adoption of Law on CI and
banking restructure (of the period from 2011-2015).8
Assessment of majority individual shareholders and organizational shareholders
Under Article 55 of the Law on CI, an individual shareholder cannot own over 5% of
the charter capital of a credit institution, an organizational shareholder cannot hold
beyond 15% of a credit institution’s charter capital, and the aggregation of shares held
by related shareholders cannot be over 20% of a credit institution’s charter capital.
Again,

when

assessing

the

actual

shareholding

ratio

of

the

majority

individual/organizational shareholders, SBV may find several cases violating these
restrictions, and the individual violators might be in the executive positions of the
credit institutions. However, Article 56 of Law on CI does not allow the individual
shareholders (or organizational shareholders having representatives), who are the
members of the Management Board, or the Controlling Board, or General Director of
a credit institution, to transfer their shares (while serving in such executive positions).
8

Thanh Tuan Vu et al, 'So Huu Chong Cheo Giua Cac To Chuc Tin Dung va Tap Doan Kinh Te tai Viet Nam: Danh
Gia va Cac Khuyen Nghi The Che' [Cross-ownership of Financial Institutions and Corporations in Vietnam - an
Assessment and Recommendations] (Working Paper, Economic Committee of the National Assembly of
Vietnam and United Nations Development Programme Vietnam, 2013) 53.
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To comply with the restriction in Article 55, Article 56 should be amended to permit
the shareholder holding shares in violation of the law to transfer these shares either to
other members who are also in Management Board or to offer their shares to other
shareholders so that their shareholdings will satisfy the legal limit.
Assessment of majority shareholders who also have major borrowings at the credit
institutions in which they own shares
One of the features of cross-shareholding in the banking industry is that the
shareholders of a bank may be the major borrowers of such bank.9 Specifically, the
commercial banks mobilize funds to provide lending to their majority shareholders,
so that these majority shareholders can finance their own projects.10 Hence, the
inspection of cases in which the majority shareholders are also the major borrowers
of a credit institution is crucial for uncovering the behind the scenes transactions and
negotiations among major bank owners and this will contribute to the unwinding of
cross-shareholding arrangements.
Assessment of shareholding status among subsidiaries and affiliates of credit
institutions
When subsidiaries and affiliates of a commercial bank cross-own shares in one
another, this enables cash to be transferred back and forth among these affiliates.11 It
is accordingly very hard to supervise this cash-flow amongst banks and their affiliates.
This cash-flow might be used for the personal benefit of the bank-owners without the
knowledge of relevant authorities when it is circulated within the cross-shareholding

9

Mark J Scher, 'Bank-firm Cross-shareholding in Japan: What Is It, Why Does It Matter, Is It Winding Down?'
(Working Paper, Department of Economic and Social Affairs, United Nations, 2001), 2.
10

Duc Thuc Tran et al, ‘Quan He So Huu giua To Chuc Tin Dung va cac Cong Ty Con, Cong Ty Lien Ket: Thuc
Trang va Giai Phap’ [Ownership Relationships between Credit Institutions and Subsidiaries, Affiliations:
Current Status and Solutions] (Research Paper No. DTNH.27/2013, Banking University of Ho Chi Minh City,
2014), 55.
11

Ibid 56.
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network.12 For this reason, Article 135 of Law on CI prohibits cross-shareholding
between subsidiaries and affiliates of a commercial bank. SBV should assess the credit
institutions and their affiliates’ compliance with this Article and should provide
adequate sanctions for any violation.
6.2.2 Disposal of Shares
Mechanism for disposal of shares
After assessing and specifying the current and actual shareholding ratios and
arrangements in the banking industry, the disposal of cross-owned shares is an
immediate and direct method of unwinding the complicated cross-shareholding webs
within banks and firms. All the direct and indirect shareholdings which violate or
exceed the restrictions recently set out by new laws and regulations should be disposed
by the shareholder under the supervision of the relevant authorities. As mentioned in
earlier chapters, the disposal of shares may not be simple or may not be executed
swiftly; the regulator must think of other risks and disadvantages that the shareholders
might face in the course of disposing their violated shares, such as the risk that the
value of such shares may decrease significantly due to sudden and massive sale of
stocks, and then the capital of the relevant banks or corporations may be adversely
affected.13
Therefore, it is important that the regulator sets out a reasonable and thorough
schedule for share disposal instead of forcing the disposal of shares in a short period
of time without considering the market reaction and offering options and assistance
to the banks and corporations. In this process, SBV and relevant authorities need to
balance the target of banking restructuring, market stability and the legal benefits of
the banks, the corporations and their shareholders. To meet this goal, the SBV should
give the credit institutions and corporations a reasonable timeframe to make plans for
12

Ibid.

13

T. Callen and J.D. Ostry, Japan's Lost Decade: Policies for Economic Revival (Working Paper, International
Monetary Fund, 2003), 31.
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the share disposal, provide guidance or consultation relating to disposing of shares,
and monitor the disposal process. This could be a five year plan where the crossowned banks and firms are required to report their activities, efforts, and difficulties
in share-disposal each year. Furthermore, SBV should have a set of standards for the
share disposal requiring the credit institutions and corporations to meet for their share
disposal plan. This set of standards will prevent the nominal disposal of shares in
which the majority shareholders may again negotiate and make up the reduction of
cross-shareholding, change the name of the shareholders when actually they just
transfer the shares back and forth in their own groups, families or networks. Another
important aspect that the regulator should consider is the strict sanction for
shareholders who try to carry out such pretentious disposal of shares or intentionally
postpone the disposal of shares.
The categories of cross-shareholding relationship which can be unwound by the share
disposal method are the cross-shareholding between SOE and commercial bank, the
cross-shareholding amongst commercial banks, and the cross-shareholding between
commercial banks and its affiliated companies.14 The cross-shareholding between
SOEs and commercial banks, and the cross-shareholding amongst commercial banks
have large amount of cross-owned shares so that they should have specific plan to
offer these shares on the capital market.15
The process for the share disposal can be set out in steps as below:
(i) The shareholders falling into cross-shareholding situations and the shareholders
whose share-holding ratios exceeding the thresholds provided in the Law on CI and
Circular 36 should dispose their shares until their shareholding ratios satisfy the legal

14

In Chapter 3, it is indicated that these are the popular cross-shareholding arrangements in Vietnam’s
economy.
15

Duy Tuan Khuat, ‘So Huu Cheo va cac Van De Lien Quan khi Tai Co Cau He Thong Ngan Hang Vietnam’ [Crossshareholding and Concerning Issues When Restructuring Vietnam's Banking System] (2017) 7 Tap Chi Ngan
Hang [Banking Review] 24.
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restrictions under Law on CI and Circular 36.16 These shareholders should submit to
SBV a schedule for the disposal of shares with a periodic report mechanism, i.e. every
quarter or 6-monthly period they must send out the report on the status of the share
disposal including the number of shares being disposed of, difficulties regarding the
disposal, reason for delay (if any), and the estimated time to conclude the share
disposal.
(ii) The shareholders who are required to dispose of their shares might offer their
shares to the other shareholders first, and then the outside investors. The situation
would be different in case the shareholders are SOEs who may offer their shareholding
directly to SCIC.17 If the shares cannot be disposed of in a timely manner or there is
a significant difficulty in selling these shares, a State-owned share-purchasing
company (which will be discussed in the following section) would purchase the
remaining shares.
(iii) SBV, MOF, and MPI would review the result of the share disposal plan and check
whether the legal restriction and prohibition set out in Law on CI, Law on Enterprise,
and relevant regulations have been complied with by the credit institutions and
corporations. If the SOEs still have a certain number of shares in commercial banks
for investment purposes, the government may require them to transfer their voting
rights attached to those shares to third parties.
According to a study undertaken in 2013, the popular violation of shareholding
restriction were that the shareholders have shareholding ratios exceeding the limit
(prescribed in Article 55 of Law on CI) including individual shareholders having

16

Law on CI art 135.

Circular 36 art 18, art 19.
17

Under Article 4 of Nghị Quyết 15/2014/NQ-CP của Chính Phủ ngày 6/3/2014 về một số giải pháp đẩy mạnh
cổ phần hóa, thoái vốn nhà nước tại doanh nghiệp [Resolution 15/2014/NQ-CP of the Government dated
6/3/2014 on the solutions for equitisation and State-capital divestment in enterprises], the State Capital
Investment Corporation (SCIC) has the responsibility to review the situation and determine the acquisition of
SOEs’ investments (including shareholding) in the banking, finance and insurance industry (the industry that
the SOEs’ business lines are not registered).
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shareholding ratios over 5% of charter capital; organizational shareholders having
shareholding ratios over 15% of charter capital; and the aggregation of related
people’s shareholding ratios exceeding 20% of charter capital.18 In addition, as of
2013, three out of four commercial banks had individual shareholders owning more
than 5% of their shares, and these individuals held executive positions in the banks.19
Under Article 56 of Law on CI, these individuals are not allowed to transfer their
shares within their duration of service. However, SBV may make exception by
allowing these individuals to dispose of their shares by offering the shares to other
members or to sell them to the SOEs specialising in trading cross-owned shares. The
share-disposal process should be accompanied by the assistance and monitoring of
the relevant regulator (SBV or MOF), specifically, the Government may consider the
model of a State-owned company specialising in trading the shares held in violation
of cross-shareholding restriction.
Establishment of a State-owned company (under SBV) specialising in trading crossowned shares
The model of a State-owned company specialising in trading cross-owned shares to
reduce the cross-shareholding ratio in the banking industry or deal with the violations
in banking and finance areas (in which a certain amount of shares should be disposed)
is not a new idea. As discussed in Chapter 5, Japan adopted this model to accelerate
the disposal of cross-owned shares, and unravel the sophisticated cross-shareholding
situation in 2002 when the Banks’ Shareholdings Purchase Corporation (‘BSPC’) was
established to purchase the cross-owned stocks held by the banks and corporations at
market price.20 Vietnam could learn from Japan’s model and set up an SOE having

18

Quoc Cuong Truong et al, ‘Van De So Huu Cheo trong He Thong Ngan Hang Thuong Mai Vietnam: Thuc
Trang, He Luy, Giai Phap’ [Cross-ownership in Vietnam's Commercial Banking System: Practice, Consequences,
and Solution], (Research Paper No. DTNH.11/2012, Hanoi Banking Academy, 2013), 133.
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Hideaki Miyajima and Fumiaki Kuroki, 'The Unwinding of Cross-shareholding in Japan: Causes, Effects, and
Implications' in Gregory Jackson, Masahiko Aoki, and Hideaki Miyajima (eds), Corporate Governance in Japan:
Institutional Change and Organizational Diversity (OUP Oxford, 2007).
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similar functions to Japan’s or add this cross-owned share purchasing function to
SCIC. SCIC is responsible for assisting SOE in disposing of their shares in
commercial banks, especially for breaking down the cross-shareholding situation.21
Nevertheless, it would be unfair when only SOEs receive assistance in disposing their
cross-owned shares. SCIC should not only be limited in assisting SOE but also take
on purchasing cross-owned shares from commercial banks and corporations. In case,
the legislator opines that SCIC should only focus on assisting SOEs, the establishment
of a State-owned company specialising in trading cross-owned shares are necessary.
• The need for the establishment of an SOE specialising in trading crossowned shares
The establishment of an SOE for the trading of cross-owned shares held in violation
is necessary for unwind cross-ownership arrangements in a timely manner without
shaking the financial market. The model of this company has been applied in Japan,
an Asian country used to struggle with NPL and the complicated cross-shareholding
structure among banks and firms. Japan has gained certain success with the operation
of bank-share purchase company and reduced the cross-shareholding ratio with the
assistance of this company.22 Given the struggle with the share disposal, Vietnam may
learn from Japan’s BSPC model and determine which features of this company could
be applied in Vietnam’s context.
The model of State-owned share-purchase company can prevent a shock on securities
market due to sudden sale of massive stocks which might greatly affect the stability
of the market as well as the benefit of both majority and minority shareholders.
Furthermore, the amount of cross-owned shares which corporations (especially SOEs)

21

Resolution 15/2014/NQ-CP of the Government dated 6/3/2014 on the solutions for equitisation and Statecapital divestment in enterprises] art 4.
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Richard Koo and Masaya Sasaki, ‘Japan’s Disposal of Bad Loans: Failure or Success?' (Research Paper No.
151, Nomura Research Institute, Japan, 2010) 11.
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are currently holding is significant.23 It is not feasible to force these shareholders to
sell off their stakes quickly. Several commercial banks have not listed their shares on
the stock exchanges, and as a result, it is harder for them to find investors who may
be interested in these stocks.24 Thus, this share-trading company could be a rescuer
for the private credit institutions and corporations having trouble in disposing of their
shares.
• Basic rules for the operation of the SOE specialising in trading violated and
cross-owned shares
The objective of this company would be assisting the authority in accelerating the
share-disposal process of shareholders who have shareholding in credit institutions or
corporations which exceed the legal restriction or violate cross-shareholding
restriction and keeping the stability of the capital market. This company thus can be
named: ‘Bank Share Trading Company’ (‘BSTC’). The SOEs, majority shareholders,
or credit institutions themselves may are still able to dispose of their shares from the
credit institutions by finding the investors or offering on the market. BSTC will only
purchase the shares once these shareholders cannot find the investors who interested
or cannot trade their stocks on the market. Because the establishment of BSTC is only
for this purpose, the duration of BSTC’s operation will be limited and BSTC will
cease its operation once it successfully processes the cross-owned stocks and crossshareholding in Vietnam’s banking industry is no longer a problem.
In Japan, the BSPC operates for a certain amount of time; firstly, this corporation
focused on purchasing the shares of financial institutions and securitized them. 25 In
the recent years, it has been offering and selling the stocked that it has purchased in
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the previous period (and will continue to do so until March 2022). 26 For Vietnam,
initially BSTC may begin with the purchase of shares hold by private corporations in
credit institutions and then purchasing the cross-owned shares hold by credit
institutions.

• The organization and capitalization of BSTC
In Japan, BSPC’s capital was funded by members being banks, long-term credit
banks, the Norinchukin Bank, and the Shinkin Central Bank.27 The members were
required to contribute to the BSPC financially for the operation of BSPC.28 The
executive and management positions were selected from people with experience in
the banking industry and the relevant Government agencies. 29
The legislator may research the above aspects of the organization of BSPC in Japan
which may be appropriate for adoption under Vietnam’s context. In terms of the
funding and finance, because BSTC is an SOE, its capital will mainly come from
State’s budget. As a State-owned company, BSTC’s capitalization and financial
mechanism are stipulated in Luật Quản Lý và Sử Dụng Vốn Nhà Nước Đầu Tư Vào
Sản Xuất, Kinh Doanh Tại Doanh Nghiệp 2014 [Law on Management and Use of
State Capital Invested in the Enterprises’ manufacture and business 2014] and Nghị
Định 91/2015/ND-CP của Chính Phủ ngày 13/10/2015 về đầu tư vốn nhà nước vào
doanh nghiệp, và quản lý, sử dụng vốn, tài sản tại doanh nghiệp [Decree 91/2015/NDCP of the Government dated 13/10/2015 on State Capital Investment in Enterprises,
and Management & Use of Capital and Assets in Enterprise]. Vietnam can learn from
Japan’s model in terms of finance by capitalizing from not only State’s budget but
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also contributions of credit institutions, especially who have plans to offer their
shareholding to BSTC. If any credit institution which contributes financially to the
BSTC may have priority (of offering their shares of violation to BSTC first in line
when BSTC proceeds purchasing credit institutions’ shares). Thus, the credit
institutions may have the momentum to invest in BSTC. In addition, BSTC would be
operating and trading shares for profits so that the shareholders/investors would have
their own profits coming from the investment in BSTC when BSTC starts making
profits.
• Operation of BSTC
After establishment, BSTC can proceed performing market research, receiving and
reviewing offers from credit institutions and corporations, and purchasing the shares
after reviewing and negotiating with the offerers. BSTC can set out a schedule for
share purchase periodically, e.g. weekly, monthly or quarterly. Yet BSTC should be
flexible in determining when to purchase share specifically because it must consider
other factors such as market price, stock exchange performance, responses from other
shareholders in the banks whose shares are being bought by BSTC. BSTC will only
purchase shares under the schedule for share purchase and buy the remaining shares
of the shares that have been offered by the SOEs and other investors.
BSTC should not have to purchase all of the shares of a credit institution held by
private companies and credit institutions (in violation of the cross-shareholding
restriction) but negotiate with the SOEs or private companies as to the amount and
price of offered shares and will acquire the shares under a specific schedule for share
purchase. The shares to be bought by BSTC must meet certain conditions such as that
these shares have been listed or shares obtained with legitimate financial sources.
BSTC’s price for purchase and sale of commercial banks’ shares should be negotiated
between parties based on the market value, liquidity of the stocks and performance of
the commercial banks. Because the share trading is not only for assisting the share
disposal process but also for profit, the management and specialists of BSTC must
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work on the pricing of shares from both ends: the purchase and the sale of shares. In
practice, the shares that SOEs, credit institutions and private companies offer to BSTC
may be mostly shares without liquidity (since they cannot find investors who are
interested in such shares).30 Hence, a sale for-profit is not a vital goal and if BSTC
can process the trading of these shares with no loss (or without significant loss), it
should be considered that BSTC has meet its missions. To prevent conflict of interest
when BSTC buys in shares and sell out such shares, one specialists or unit of BSTC
should be in charge of trading shares of one particular bank from the beginning
(purchase process) to the end (sell-out process). Thus, it will be responsible for the
profit or loss of the trading, and also have responsibility to explain the loss or gain.
6.2.3 Merger and Acquisition
M&A has been specified by Vietnam’s government in their policy as a method for the
restructuring of the credit institution system. 31 The advantages M&A could be the
expanding of business market, efficiency in payment system for credit institutions,
and helping the government to wipe out low-performing, low liquidity credit
institutions.32 In Chapter 4, I mentioned that Vietnam’s government has been
employing M&A to decrease a number of the low-performing credit institutions.
These credit institutions were in complicated cross-shareholding and cross-investment
structure with their affiliations. M&A has been used to restructure these credit
institutions and lower the sophistication of the cross-shareholding extent. For
example, in 2011, there was a mandatory merger of three banks: Saigon Commercial
Bank, Tin Nghia Bank, and De Nhat Bank. These three banks were identified as lowperforming banks and being in a very complicated cross-shareholding webs among
them and their affiliations; thus SBV had to order them to merge into one bank and
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put them under ‘special control’ status. In the restructuring process of these three
bank, SBV assigned a State-owned bank – BIDV to represent the government’s
shareholding in the newly-merged bank and provide a loan (of approximately USD
105 million) to rescue the newly merged bank.33
Vietnam’s legal framework for M&A, specifically M&A in the banking industry, is
still simple and lack of detailed regulations on the M&A’s process, therefore the
lawmakers are still working and trying to supplement the legislation in this area as
part of the legal reform in banking industry. In the analysis below, I present several
recommendations for the enhancement of regulations regarding M&A in banking
area:
Process to handle the transactions with depositors and borrowers of the banks
before completing the M&A transaction. In the current Circular on M&A in banking
area – Thông tư 36/2015/TT-NHNN của Ngân Hàng Nhà Nước ngày 31/12/2015 quy
định việc tổ chức lại tổ chức tín dụng [Circular 36/2015/TT-NHNN of the SBV dated
31/12/2015 stipulating the reorganisation of credit institutions] (‘Circular 36/2015’),
regarding the procedures for the registration of a settled M&A transaction, Article 13
on ‘Plan for M&A’ only provides a general requirement that the plan for M&A must
include the information on the rights and obligations of relevant parties and business
plan after M&A transaction is completed. The credit institutions then have no specific
legal grounding to handle the transactions with depositors and borrowers of the banks.
This issue makes it difficult for the acquired institutions and also the acquirer to deal
with the transactions with depositors and borrowers, because the merged/acquired
bank might be terminated, meaning one party of such transactions no longer exists.
Although the acquirer or the new merger will inherit or commit to inherit the rights
and obligations of the acquired and merged banks, each bank has their own business

33

Xuan Thanh Nguyen, ‘Ngan Hang Thuong Mai Vietnam: Tu Nhung Thay Doi Ve Luat Va Chinh Sach Giai Doan
2006-2010 Den Cac Su Kien Tai Co Cau Giai Doan 2011-2015’ [Commercial Banks in Vietnam: From Policy and
Legal Changes in the Period of 2006-2010 to Restructuring Events in the Period of 2011-2015] (Research Paper,
Fulbright University Vietnam, 2016), 52.

261

policy and plan (different interest rate, different promotion campaign...). An
agreement can only be legal when parties to such a contract still exist and have the
legal power to execute their rights and obligations. Hence, if a credit institution ceases
to exist and has to deliver their rights and obligations to a new credit institution, the
new inherited party has to re-sign a new contract or provide an annex to the current
contract with the depositors or borrowers to guarantee the continuance of the
performance of such agreements with the depositors or borrowers. The regulator
accordingly should quickly issue an official legal document for the procedures and
process to handle the on-going transactions between credit institutions and
depositors/borrowers before the M&A transaction is completed to (i) protect the legal
rights of depositors/borrowers and (ii) to prevent the future disputes between the credit
institutions and depositors/borrowers arising out of policy changes due to M&A
transaction.
A regulatory framework for the entire process of an M&A transaction. The current
legal framework only sets out the procedures to register the M&A plan (after the
acquirer and acquired bank has agreed a deal), specifically the acquirer and acquired
institutions have to carry out certain procedures to register their M&A deal with
relevant competent authorities so that the M&A deal can officially become legal and
valid. Whereas, the process of an M&A deal has not been stipulated and guided in any
laws or regulations for the credit institutions to follow. The domestic credit
institutions thus have no legal grounding to actively initiate an M&A transaction with
other strategic partner, especially foreign partners. In any jurisdiction, an M&A
transaction basically has to go through four main stages: (i) early stage where the
tendering/offering is being taken place, (ii) due diligence where parties carry out the
due diligence of each other’s provided documents and information, (iii) review and
negotiation for the M&A agreement, (iv) post-closing stage where parties enforce the
performance of any compensation terms and covenants including required procedures
for the registration of the M&A transaction with the competent authority. 34 Circular
34
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36/2015 seems to merely provide the guidelines for last stage of an M&A transaction
which is about the procedures for registration of a closing M&A transaction. In a
number of previous M&A deals in Vietnam, several enterprises and credit institutions
did not follow the above steps for the M&A deal, or did not carry out the process
properly due to the lack of a comprehensive legal framework for M&A in banking
finance area.35
A legal mechanism is needed for the protection of shareholders’ rights after M&A.
Until now, Vietnam’s legal framework still has no specific mechanisms or guidelines
to protect the rights and benefits of both minority and majority shareholders in an
M&A deal. There are many scenarios in which the interests of the shareholders of
both parties in an M&A transaction might be seriously affected due to the change in
the capital structure after the deal is completed. After a merger, the total capital of the
merged institutions will increase, the shareholding ratio of the shareholders in the
acquired institution will decrease and their voting power is diminished accordingly.
Or in an acquisition deal, if the acquirer plans to purchase entirely the shares of the
target to become the sole owner of the target, the options and convertible securities
may be another trouble in this deal. Also after an acquisition deal, the target has to
quickly complete the mandatory procedures in order for the acquirer to officially
become the shareholder of the target and then they can organize the General
Shareholder Meeting for the new election of Management Board. However, according
to Article 114.2 of Law on Enterprise, the shareholder only has the right to nominate
persons to the Management Board if such shareholder has continually held over 10%
of an enterprise’s ordinary shares for at least 6 months. This requirement of the Law
on Enterprise seems to put the acquirer into a dilemma where they need to wait for a
significant time (at least 6 months) before they can nominate their persons to the
Management Board.
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The above analysis just presented several legal issues regarding the interest of
shareholders of both parties in an M&A transaction. These legal issues, however, have
not been addressed in Circular 36/2015 or relevant Vietnam’s laws and regulations in
M&A area. For that reason, the legislator should study the legal mechanism to protect
the interests of shareholders in other jurisdiction and in near future complete this legal
mechanism under the laws in M&A area. Only with an adequate and sufficient
regulatory framework for M&A in general and for M&A activities of banking industry
in specific, the foreign and domestic investor can be more confident and active in their
M&A activities in Vietnam’s market.
6.3. Recommendations for an Optimal and Efficient Regulatory Framework for
Banking and Finance Sector
To solve the problems associated with cross-shareholding is not only to unwind the
cross-shareholding but also to reform the legal framework for the restriction of crossshareholding development and more efficient supervision of the cross-shareholding
in the future. The sections below will provide recommendations for (i) revising and
supplementing regulations in banking areas which are relating to the legal issues
associated with cross-shareholding; (ii) the reform of current supervision mechanism;
and (iii) the reform of current sanction regime.
6.3.1 Revising and Supplementing Prudential Regulations and Shareholding
Regulations
The analysis in Chapter 4 show us a picture of how the bank-owners in Vietnam use
cross-shareholding and the shortcomings of the regulatory framework to exploit
loopholes in the prudential standards and other regulations designed to keep the
banking system as well as the economy stable. Thus, in addition to the mechanisms
to unwind the sophisticated cross-shareholding webs in the financial sector and the
cross-shareholding restriction, the legislator should fix the shortcomings of the legal
framework by quickly revising and supplementing the current regulations. Therefore,
the bank-owners and major investors will find it harder in the future to use the cross264

shareholding structure as a means for bypassing the financial regulations. In the
section below, I will present my recommendation for the revision and
supplementation of relevant regulations in banking, finance and corporate areas to
prevent the credit institutions from taking advantage of the cross-shareholding and
by-pass many prudential standards and regulations.
Regulation regarding credit provision
As analysed in Chapter 4, bond purchases are similar to lending and used as an
effective channel of funding between commercial banks and their affiliations.
Because it is not recognized as an activity of credit provision under Article 4.14 of
Law on CI, investment in corporate bonds does not fall within the prohibition cases
of ‘credit provision’. This Article provides the following forms of ‘credit provision’:
lending, discount, financial leasing, factoring, bank guarantee and other professional
forms of credit provision. The ‘other professional forms of credit provision’ sounds
general and seems to allow the authority scope to specify more forms which they deem
the act of ‘credit provision’. Yet until now there has been no official document to
further guide or interpret the ‘other professional forms’ of ‘credit provision’.
In other jurisdiction, for example Australia, a bond purchase is defined as a form of
lending, specifically a ‘debt’, because similar to lending, the bond owner pay a certain
amount of cash to the issuer, and after a fixed period, the buyer will receive the
principal (together with interest payments).36 In UK, bonds are also defined as one
form of ‘loan’ to a company, and the investor providing this form of loan to a company
is ‘a creditor in respect of the loan’.37 The US Securities and Exchange Commission
also advise that a corporate bond is a ‘debt obligation’ in which the investors
purchasing corporate bonds are actually lending cash to the company offering its
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corporate bonds.38 For that reason, Vietnam’s regulator should specify the bondinvestment as a form of credit-provision (as defined in Law on CI). Accordingly,
Article 4.14 of Law on CI can be revised as follow: ‘Credit provision is an agreement
in which organizations or individuals use an amount of funding subject to repayment
through lending, discount, financial leasing, factoring, bank guarantee, bond
investment and other professional forms of credit provision’. Once, the investment in
bond is considered as the credit-provision activity of a credit institution, and the
requirement for the bond issuance is tailored to be stricter (as discussed in the
following section), the credit institutions and their affiliated companies will no longer
take advantage of bond-purchase as a method to dodge prudential regulations.
Requirement for issuance of bond
Most of the legal issues analysed above is associated with the bond-investment as a
camouflage for the unlawful funding. In addition to the recommendation for
categorizing the bond-investment as a form of credit provision, we should question
the efficiency and adequacy of the current legal framework for corporate bond,
specifically the requirements for the issuance of corporate bond.
A corporation can issue bonds through private placement or public offer. In Vietnam,
if a corporation plans to issue bonds via public offering, they are subject to the
requirements under Article 12.2 of Law on Securities. This Article provides four
requirements for the bond issuance via public offering, one of which is ‘At the time of
public-offering registration, the corporation shall have the amount of contributed
charter capital of at least ten billion Vietnam Dong as recorded in its accounting
books’. Ten billion VND is only approximately AUD 577900, and this capital
requirement actually was set out back in 2006 (more than ten years ago), when
Vietnam has the very first law for securities business. It may be a reasonable threshold
for the bond issuance at that time given that the Vietnam’s first securities exchange
38
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had just only been established in 2000.39 Now, the securities market have been
developed significantly since the beginning, that is why the floor requirement for the
capital of ten billion VND (just more than half of AUD 1 million) is outdated and
should be increased to guarantee the financial capacity of the issuer.
For private placement, Nghị Định 90/2011/ND-CP của Chính Phủ ngày 14/10/2011
về phát hành trái phiếu doanh nghiệp [Decree 90/2011/ND-CP of the Government
dated 14/10/2011 on issuance of corporate bond] (‘Decree 90’) is the legal basis for
the corporations to mobilize via bond issuance. The requirements for the bond
issuance by private placement are stipulated in Article 13 of Decree 90. However, the
requirements and condition of bond issuance are too simple and lax for the bond
issuer. For example, one of the conditions for the bond issuance is that the corporation
which would like to issue bond need to prepare a bond issuance plan (Article 14 of
Decree 90). However, this plan will be reviewed and approved by such corporation’s
Board of Management, Chairman or other executives (Article 15 of Decree 90). In
short, the bond issuance plan will be prepared and approved by the corporation itself,
and the authority has no presence in this process. It is understandable that the
controlling shareholders in commercial banks often use the corporate bond channel to
direct the bond investment into their own companies, especially when the procedures
of bond issuance is totally under their determination. To ensure the sound practice of
corporate bond investment, the bond issuance plan should also be submitted to the
authority (MOF and MPI) so that the authority may be aware of the bond investment
activities among corporation and detect the abnormal investment activities (if any).
Furthermore, the credit rating and liquidity rating of the corporate bond issuer are
other factors that must be stipulated and mentioned in the laws and regulations
regarding corporate bond to reduce the risks of the investment and improve the
confidence of the investor.
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Lending limit
As analysed above, lending limit is an important requirement for the safety of the
banking system. In practice, it is very hard for Vietnam’s industry watchdog to
supervise the commercial banks’ compliance towards these credit limit rules when a
bank can lend to different customers which seems not ‘related’ under the relevant
laws.40 Vietnamese regulator, however, could consider the solutions adopted in other
jurisdictions regarding this lending limit issue.
United State’s regulations regarding the lending limit may offer ideas for the revision
of Vietnam’s lending limit rule. Under Section 84 of Title 12 of the United States
Code prescribing the lending limit (for federal banks), a federal bank must not provide
lending exceeding 15% of its (unimpaired) capital (and unimpaired surplus) to one
client in case such loan is not ‘secured by a collateral with a market value at least
equal to the amount of the loan’.41 As corporations may establish layers of subsidiaries
or affiliations to go beyond that 15% limit, the law should have a back-up rule that
two or more clients can be combined and deemed as one borrower ‘when proceeds of
a loan ... are to be used for the direct benefit of the other person... or when a common
enterprise is deemed to exist between person’ (Section 32.5 of Title 12 of the Code of
Federal Regulations).42 Furthermore, this regulation provides other specialized rules
for the aggregation of lending to a ‘corporate group’, or partnerships, joint-ventures,
and associations.43 The Office of the Comptroller of the Currency is the industry
watchdog to investigate and determine if a common enterprise exists among a group
of borrowers ‘based upon an evaluation of the facts and circumstances of particular
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transactions’.44 This flexible and wide-covering approach obviously gives the banks
less chance in trying to over-fund one particular borrower.
Vietnam’s regulator might draw upon the aspects from the US model and apply the
current legal framework for solving the lending limit associated with the ‘related
person’ issue. The SBV can investigate the lending situation of a bank if they suspect
that bank is violating the lending limit rule. After the investigation, the law should
give the SBV the power to determine if two or more borrowers of a credit institution
should be combined and treated as one borrower. The corporate borrowers may use
their affiliated companies (in the cross-shareholding network) to exceed this lending
limit because they can stay immune to the ‘related person’ definition. Yet a flexible
mechanism like this will help Vietnam’s competent authority to find out and sanction
the violators when they have suspicion on certain transactions and the business
relations amongst corporations and financial institutions.
Article 128 of Law on CI currently has eight sub-sections stipulating different aspects
of lending limit, the first two sub-sections provide the ratio limit of lending (to a client
and its related persons) over the capital of credit institutions and non-bank credit
institutions. To adopt the above mechanism, a new sub-section can be added to this
Article 128 under the first two sub-sections to cover the cases which SBV have the
grounding to state that there are certain relation or connection between borrowers that
make them to be treated as one borrowers, then the lending limit to one borrower
should be applied to the total amount of the different loans to these borrowers.
Definition of ‘related person’
The definition of ‘related person’ plays a very important role in Vietnam’s corporate,
banking and finance law; it is specified for different purposes in the Law on CI (Article
4.28), Law on Enterprise (Article 4.17), Law on Securities (Article 6.34). As analysed
in the previous section and in chapter 4, many legal issues with regards to cross44
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shareholding, e.g. legal capital requirement, capital adequacy ratio, NPL, come from
the lack of a comprehensive definition of ‘related person’. The ‘related persons’ is
referred to in various articles of the Law on CI; one of the key purposes of these
referrals is to specify if companies or financial institutions are the subsidiaries and
affiliations of other credit institutions. Due to the sophistication of the shareholding
structure of banks and firms as well as the social and cultural context of Vietnam’s
business environment, the current definition is not able to cover and identify the actual
business relation concealed by big players in Vietnam’s financial market. Because of
that, the ‘related person’ definition fails in specifying the subsidiaries and affiliations
of credit institutions, and accordingly this leads to violation of different prudential
standards by the credit institutions relating to transactions with subsidiaries and
affiliated companies.
Although the legislator has tried to list as many cases as possible in the ‘related
person’ definition, the Law on CI lacks certain cases mentioned in Law on Enterprise.
For instance, a case mentioned in the coverage of ‘related person’ in Law on
Enterprise (Article 4.17) that Law on CI should include is ‘brother and sister in law’
which can happen often where the related person uses his/her spouse as a camouflage
for the relevant transaction. The last case in the Article 4.17 may also be mentioned
in Law on CI: ‘Any group of persons who, by agreement, altogether possesses a
controlling ratio of capital contribution or shares or other interests in the enterprise
or to control the making of decisions in the enterprise’, this case somehow depicts the
cross-ownership situation where groups of persons (especially bank-owners) can
negotiate and co-operate to manipulate the decision making process of a company.45
However, even when the law tries to list as many cases as possible in the ‘related
person’ definition, the bank-owners will manage to find a way to be immune. The
solution is to give the regulator an opportunity to investigate the suspicious and

45

Ngoc Hung To, 'Quan Ly Nha Nuoc Doi Voi So Huu Cheo Trong He Thong Ngan Hang Thuong Mai’ [State's
Administration over Cross-ownership in Commercial Banking System] (2013) 137 Tap Chi Khoa Hoc & Dao Tao
Ngan Hang [Banking Science & Training Review] 27.

270

abnormal transactions among banks and firms and determine whether there is any
relation between the investigated institutions which makes them ‘related persons’.
Previously analysed in Chapter 5 when I compare Vietnamese regulations and
Australian regulations, Vietnam’s government should study how the Australian
legislator deal with this situation. In any jurisdiction, the controlling shareholders may
always develop new technique and tricks to conceal their actual control over a
company’s business or decision-making process. Part 2 of Financial Sector
(Shareholdings) Act 1998, Division 2-4 gives the industry watchdog more rooms to
investigate the actual relation between companies and banks. Sspecifically, the
Treasurer can determine whether entities/individuals are in ‘practical control’ over a
financial sector company if the below conditions are met:
(i)

the directors of a financial sector company are accustomed or under an obligation, whether
formal or informal, to act in accordance with the directions, instructions or wishes of a
person (either alone or together with associates); or

(ii)

a person (either alone or together with associates) is in a position to exercise control over a
financial sector company.

The two above cases to specify the ‘practical control’ are flexible and able to cover
all the possible scenarios in practice. The Treasurer does not need to rely only on the
shareholding ratio but to investigate the facts and situations and find whether the
management of a financial sector company is acting under directions, instructions or
wishes of a person (with associates if any) or a person may have the power to exercise
control over that financial sector company. This fact-base approach thus is more
effective in supervising the market than the traditional ownership-base approach.
Due to the current status of the cross-shareholding in Vietnam, corporations and
financial institutions in a network or group or have cross-interest may co-operate to
excercise control or have certain impact on operation and decision-making process of
a company or banks without crossing the line of the shareholding restriction or falling
within the cases of ‘related person’. Vietnam should learn from this fact-base
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approach of Australian model to tailor a more comprehensive and efficient definition
for ‘related person’. The definition of ‘related person’ in Article 4.28 of Law on CI
therefore can be added one last case that may cover all other possible scenarios:
‘organizations and persons who have significant interest or relation with each other,
and based on the investigation of relevant transactions, business situation and personal
relations, SBV finds that they are related person’.
In practice, even when the authorities have any suspicion of abnormal transactions or
activities of a credit institution and its de-facto related persons, it is not easy to
perform an official investigation or to prosecute the violators because there is no legal
basis for such presumption.46 The new comprehensive rule with the fact-base
approach thus will assist considerably the Vietnamese government in the battle to
unwind the cross-shareholding.
6.3.2 Reform of Current Supervision Mechanism
The Government agency in charge of supervision power over the banking industry,
banking activities, and commercial bank operation is the SBV. Being the central bank
of Vietnam, SBV has massive responsibilities and power such as management of
monetary policy, foreign exchanges, anti money-laundering, economic development
planning, etc.47 Under SBV, there are 26 agencies and departments to perform SBV’s
specific functions and responsibilities.48 The BISA is a special department which has
bigger capacity than other departments of SBV with wide range of responsibilities
and duties comprising of the supervision of prudential regulation compliance, anti
money-laundering, anti terrorism-funding, report/claim management, corruption
investigation (in banking areas), and other supervision activities in banking areas. 49
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The NPL crisis, the collapse of the financial market, and the revelation of the
sophisticated cross-shareholding question BISA’s ability and capacity in responding
to the development and complexity of the banking industry.
Section 4.3.2 indicates that BISA currently takes on too many duties and
responsibilities given its limited size and capacity. The supervision of the prudential
regulation compliance is a major and important task in any country, that is why many
other governments may establish an independent authority focusing on prudential
standards and supervising the compliance of the prudential regulations.50 Australia is
a typical example with the establishment of Australian Prudential Regulation
Authority, a government agency specialising in prudential regulations. It is really
difficult for a department under SBV to handle numerous tasks and activities in
different areas of the banking industry and payment system. Cross-shareholding is an
issue regulated in Circular 36 on prudential regulations so that it is under the
responsibility of BISA to supervise the shareholding status of credit institutions and
detect the violation regarding cross-shareholding restriction. However, crossshareholding is just among other matters of prudential regulations, and in addition to
prudential regulations, BISA has to carry out other inspection and supervision other
important aspects such as anti-terrorism, money laundering or corruption
investigation.
Another difficulty for BISA’s supervision of commercial banks’ business in Vietnam
is that besides commercial banking, these banks engage in different businesses, such
as securities, insurance or real estate via subsidiaries/affiliations. Commercial banks’
activities in banking areas are under BISA’s supervision, but BISA does not have the
legal power, resource, and expertise to oversee banks’ business activities and
investment in securities, insurance or real estate areas. The Appendix on subsidiaries,
joint-ventures and affiliations of commercial banks in Chapter 4 shows that nearly all
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banks in Vietnam has affiliations or subsidiaries engaging in securities, financial
leasing, insurance, real estate or other businesses while BISA only has the power to
supervise commercial banking activities.
Commercial banks’ affiliations and subsidiaries are supervised by other authorities
depending on which business they are registered. For example, securities services are
supervised by MOF; and real estate business, by Ministry of Construction. Thus, there
will be a risk that SBV’s or BISA’s investigation and supervision activities may
overlap or conflict with other ministries’. Furthermore, according to Article 29 of
Circular 36, there are other departments under SBV which have responsibilities
relating to prudential regulations; and in certain aspects of prudential regulations,
BISA must co-operate with these departments. For instance, the Department of
Monetary Policy and the Department of Credit may co-work with BISA for the
supervision of solvency ratios, while the Department of Finance and Accounting and
BISA have to provide guidance on accounting regime concerning prudential
standards. Nevertheless, there have been no further guidance or any legal document
for the cooperation among BISA and these authorities.
Given the above setbacks of the supervisory framework in banking, it is time for the
government to make a bold decision for the structural reform of the supervision
mechanism. Vietnam’s policy-maker should consider two options for structural
reform of the current supervision mechanism for the banking and financial system.
The first option is to adopt Australian ‘Twin Peak’ model in which the current
structural and legal framework of the banking and finance system will need to go
through a major change. Specifically, due to the heavy duties of SBV and the
continuing rapid growth of the banking sector, an independent ministerial-level
agency can be established to act as the prudential regulator of the financial system,
separate from SBV. Before 1998, the year that APRA was established, the Australian
financial system had various prudential regulators: the RBA in charge of the banks
and the payment system; the Insurance and Superannuation Commission in charge of
the life and general insurers, and superannuation funds; and the Financial Institutions
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Scheme in charge of the credit unions.51 The Wallis Report then proposed to set up
one regulator specialising in supervision of the prudential regulations for all financial
institutions including deposit taking, insurance, and superannuation.52 If Vietnam
follows this model, parts of responsibilities and duties of SBV and MOF will be
conveyed to the new ministerial agency specialising in prudential regulations. This
new ministerial agency can be named Vietnam Prudential Regulator.
To create a new ministerial agency having the power and authority equivalent to SBV
and MOF can be a major structural change to the political and legal system with great
challenge to SBV’s power. Therefore, the policy-maker should consider a reform
focusing on the restructure of SBV’s organisation. This restructure can follow two
directions: either to set up a new authority under SBV to specialise in prudential
regulations, or to improve the performance, capacity and power of BISA. With the
growing importance of the prudential regulations in the banking industry, it is time
for Vietnam to follow the model of developed country like Australia to have an
authority focusing on prudential regulations. Thus, SBV should establish a new
department in charge of all aspects of prudential regulations, including studying and
researching the prudential standards, providing guidance on prudential regulations to
credit institutions, supervising the compliance of prudential standards, prepare draft
bills for prudential regulations. BISA then will be released from the prudential
regulations and may focus on its original investigation tasks. As the restriction rule of
cross-shareholding is stipulated in Circular 36 on prudential regulations as part of the
prudential regulations, this new department will also specialise in reviewing the crossshareholding status and supervise this issue. The establishment of this authority
accordingly will improve the efficiency of SBV’s supervision on the compliance of
prudential regulations including the cross-shareholding problem.
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Additionally, the above analysis has pointed out another difficulty of SBV and its
departments in supervising the activities of commercial banks owing to its investment
and engagement in various areas out of the supervision power of SBV. In certain
cases, SBV’s supervision may reach to other areas which are supervised by other
authorities. When supervising listed banks, SBV may have to ask for information from
SSC, an authority under MOF in charge of supervising securities market and public
companies. If SBV investigate the commercial banks’ subsidiaries engaging in real
estate business or insurance business, they need information respectively from
Ministry of Construction, and MOF. Circular 36 has general and basic principles of
cooperation between BISA and other departments of SBV, yet there is no further
guidance or legal document providing a cooperation framework between BISA and
these authorities or between BISA (or SBV in general) and other authorities, e.g.
MOF, SSC, Ministry of Construction.
As mentioned in Chapter 5, APRA have entered into a number of Memoranda of
Understanding and Letters of Arrangement with many other government agencies
such as Australian Bureau of Statistics, Australian Securities and Investments
Commission, Reserve Bank of Australia, Australian Taxation Office. These
Memoranda of Understanding and Letters of Arrangement will set up a framework
for better cooperation amongst authorities and also prevent potential conflicts when
they practise their power. Furthermore, the officials and specialists from these
government agencies are able to meet each other through the Vietnam’s legal system
actually has a similar form of ‘Memorandum of Understanding’ or ‘Letters of
Arrangement’, it is the ‘Joint Circular’, a legal document entered by Government
agencies (Ministerial level). To assure the effective implementation of the structural
reform, it is essential to build a formal and detailed framework for cooperation
between various government agencies, especially the two main financial regulators:
SBV and MOF, through the issuance of a Joint Circular on the cooperation of these
two (or more) authorities on the supervision of prudential regulation compliance and
cross-shareholding.
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6.3.3. Reform of Current Sanction Regime
In chapter 3 and 4, I indicated one serious issue regarding the sanction regime in
banking finance that the legal document stipulating the sanctions for violation in
banking area is too out-dated. The legal basis for the sanctions in banking area is
Decree 202. This Decree was issued by the Government to apply for the violations of
the old Law on Credit Institutions 1997. The law of this time did not prohibit crossshareholding so that there is no available sanction for cross-shareholding in Decree
202. Even when Law on CI begins to impose restriction on cross-shareholding, any
violation of the rules in this new Law has to refer to Decree 202 which has no sanction
for cross-shareholding. Until Decree 96, the sanctions and remedies for the violation
of cross-shareholding was presented for the first time. Hence, for 4 years, from 2010
to 2014, there is no solution for the violation of restriction on cross-shareholding.
The sanctions and remedies provided in Decree 96 for violations of crossshareholding restriction includes fixed monetary penalty, returning share-holding
ratio to the lawful status, suspension of certain business activities, and/or withdrawal
of the business license. The fixed monetary penalty for the violation of crossshareholding restriction (stipulated in Article 129 and Article 135 of Law on CI) are
from USD11000 to USD13000 approximately. The monetary penalty is obviously too
low because the violators are banks’ owners with enormous financial power. The
violation they made may bring the economic gains much larger than the maximum
fixed monetary penalty of USD13000. Vietnam’s government thus should not impose
a fixed and low ceiling monetary penalty for violations within this area, but leave it
to the authority to determine the amount of monetary penalty based on the seriousness,
situation, and damage of the violation. For example, a limitation of maximum penalty
will be calculated on the actual financial loss and other consequences of the violation.
According to Decree 96, beside monetary penalty, the competent authority can apply
other remedies for the violation of cross-shareholding. SBV may order the violator to
transfer all the shares obtained via such violation; and/or to eliminate the right to
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receive shares’ dividend relating to the violation. SBV can also request the violator
(being an organisation) to suspend or discharge the person (responsible for such
violation) from his executive position. Additionally, the violator is not permitted to
expand its business until it performs relevant remedies for the violation.
In Circular 36, Article 26 (on regulation for solution of violated capital contribution
and shareholding) provide details guidelines for the remedies mentioned in Decree
96. The remedy to be applied in any violation of Article 29 and Article 135 of Law on
CI in which SBV may request the violator to transfer all the shares obtained via such
violation seems rigid. First, Circular 36 provides a term for the disposal of shares of
12 months, but the laws do not offer other assistance for the violators to dispose the
shares, especially in a market recovering after the NPL crisis, the disposal of shares
is difficult due to illiquidity. In fact, many credit institutions have applied for the
extension of deadlines to meet this requirement because they cannot find investors
who are interested in buying the shares.53 Furthermore, as discussed in other chapters,
in many cases, the big players in Vietnam’s financial market can control a company
or a credit institution without triggering the share-holding threshold. Thus, in case the
industry watchdog finds out a person/organization may directly or indirectly control
a company or credit institution unlawfully, they should have the right to request such
person to end the controlling situation.
In chapter 5, I have presented Australian approach in this situation, Section 259D of
Corporation Act provides that in case several unlawful cross-shareholding situations
happen, the controlled entity has 12 months after any of the unlawful cases occurs to
either stop holding shares in the company or the company must end the control over
the entity. Vietnam’s remedy is not as flexible as Australia’s because it only forces
the violators to dispose the violating shares, but it does not have the option for the
holding company to stop controlling such company. Australian rules would cover
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more cases in which the control is not only made by share-holding but other factors;
this rule also may be friendlier to the enterprise community because companies have
more options to end the unlawful situation, and they could decide which strategy
would be best for their business. For that reason, the remedies provided in Decree 96
and Circular 36 should be revised towards Australian rule’s approach which may
allow the credit institutions and companies in an unlawful cross-shareholding
situation to opt for either transferring the violating shares or ending the controlling
status (by other methods if available).
Another problem of the sanction regime for cross-shareholding is the overlapping
sanctions due to the overlapping of cross-shareholding restrictions under two laws:
Law on CI and Law on Enterprise. Both these laws have similar restriction on the
cross-shareholding situation. The cross-shareholding networks in Vietnam has the
involvement of credit institutions, financial institutions (securities firms, insurance
companies), and industrial groups in other industries (power, oil and gas, telecom).54
The violators of cross-shareholding restriction in other industries also have to face
monetary penalties and a remedy provided in Article 39 of Decree 50 which requires
them to dispose the shares (similar to remedy in Decree 96). It is a surplus to have
two separate mechanisms for cross-shareholding when the regulator needs one rule in
Law on Enterprise for the application on all forms of enterprises. It seems the
legislator focuses on resolving the cross-shareholding situation of the credit
institutions but corporations in other industries. Decree 50 only provides a general
requirement of share disposal but does not set out a specific time-frame and deadline
for the process of cross-owned share disposal (which is clearly provided in Article 26
of Circular 36 regarding the share-disposal process of credit institutions).
Moreover, share-disposal is the mere remedy in Decree 50 while Decree 96 have other
additional remedies, e.g. the violator (being an organisation) has to suspend or
discharge the person (responsible for such violation) from his executive position; or
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the violator is not permitted to expand its business until it performs relevant remedies
for the violation. Because Vietnam does not have a uniform legal framework and
sanction mechanism for dealing with cross-shareholding for all type of companies like
Australia, the overlapping of regulations and sanctions causes many difficulties and
confusion for competent authorities and companies or credit institution to follow in
practice. I accordingly recommend removing the sanction mechanism of crossshareholding in banking area (Decree 96 and Circular 36) as it is surplus and only
applies on credit institutions. At the same time, the policy-maker should revise and
supplement the current sanction mechanism of cross-shareholding in Law on
Enterprise applicable to all kind of enterprises including credit institutions.
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CONCLUSION
Thanks to the country’s accession to the World Trade Organisation, Vietnam’s
economy and the financial market boomed during economic globalisation. Following
this wave, the banking sector significantly grew in capital, credit, properties, and
operational scale in response to the growing competition in the globalisation era.
Within this period, a number of SOEs were scaled up to become State-owned groups
(a higher level of SOE in terms of scale and capital) that were allowed to conduct
business in multiple areas, including banking and financial business. At the same time,
the policy on licensing the establishment of bank branches and new commercial banks
was relaxed by SBV; as a result, the number of new commercial banks in both
domestic and foreign sectors increased.
Hence, the Vietnam government understood the need for larger-scale banks in
response to the demand and competition in the globalisation era. The government thus
adopted a degree applying tougher requirements regarding improvement of legal
capital of credit institutions. The increase in equity and operation scale also called for
the respective development of internal governance and supervision of banking
operations. However, the hectic schedule for raising equity without specific
requirements or, a roadmap for improvement in internal governance did not work. In
addition, Vietnam’s supervisory regime in the banking and financial sector is limited
with many shortcomings. Furthermore, the legal framework of prudential standards
has been slowly formed, and the approach was mainly borrowed from the old Basel I.
Previous literature demonstrated that cross-shareholding has occurred and developed
in many economies, bringing both advantages and disadvantages. In Vietnam’s
context, due to an inadequate legal framework, an ineffective supervision mechanism,
and light sanctions the disadvantages of cross-shareholding outweigh the advantages.
After the effects of the GFC spread, the securities market went into a downturn, and
it was more difficult for the banks to issue securities for capitalisation. When the
deadline for new capital requirement was reached, the banks developed new
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techniques to increase the capital through self-dealings with affiliated entities. The
self-dealing transactions for capital increase were concealed from the monitoring
activities of SBV through the complicated cross-shareholding arrangement invented
by bank-owners. The institutional problems, combined with cross-shareholding
arrangements, have allowed the commercial banks to sidestep the prudential
standards, the lending limit, and lending restriction/prohibition regulations, thus
resulting in commercial bank collapses, the NPL burden due to bad loans provided to
banks’ affiliated companies, and higher exposure to systemic failure.
Through the analysis of this thesis, I found that the problems of Vietnam’s banking
system, and the complex cross-shareholding networks, originate from certain causes.
The legal system cannot keep pace with the practice of the market; the financial
supervision mechanism is not adequate for the sophisticated networks of commercial
banks and their affiliations in other industries; and the sanction mechanism is light
and outdated and unable to ensure market discipline. The key institutional problem is
that the Vietnamese government (and its agencies) has majority shareholding or
investment in private commercial banks, which is an agency problem—a conflict of
interest. Indeed, SBV, for example, is not only the regulator, and watchdog in the
banking industry but also the shareholder of other commercial banks. This conflict of
interest may lead to the moral hazard where bank managements are not afraid of
violating the laws when they know the limit of the sanction mechanism and have
personal connections and relations with government agencies, especially those in
charge of direct supervision and monitoring of banking activities. The loopholes in
the legal system and the space for ‘exception cases’ in Vietnam’s legislation
accordingly could be manipulated by not only the bank owners but also the
government officials who have a personal or benefit connection with such bank
owners.
Drawing on the findings on the cross-shareholding arrangements, the shortcomings of
the legal framework, and the institutional problems in Vietnam, this thesis presents
proposals for the reform of policy and regulations for cross-shareholding in the
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banking industry. These proposals comprise a comprehensive legal reform that
amends and supplements prudential regulations and shareholding regulations, a
structural reform of the financial supervisory mechanism, and a reform of the sanction
regime, thereby improving the efficiency of the mechanisms for unwinding crossshareholding, including assessment of shareholding structure, disposal of shares, and
mergers and acquisitions.
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11/6/2014providing the functions and powers of the Insurance Supervision Authority]
Quyết Định 1577/QD-NHNN của Ngân Hàng Nhà Nước ngày 9/8/2006 phê duyệt Đề
án cơ cấu lại ngân hàng thương mại cổ phần nông thôn [Decision 1577/QD-NHNN of
the SBV dated ngày 9/8/2006 approving the Project on Restructuring of rural
commercial banks]
Thông tư 13/2010/TT-NHNN của Ngân Hàng Nhà Nước ngày 20/5/2010 quy định về
các tỷ lệ bảo đảm an toàn trong hoạt động của tổ chức tín dụng [Circular 13/2010/TTNHNN of SBV dated 20/5/2010 on prudential standards for credit insitutions]
Thông tư 02/2013/TT-NHNN của Ngân Hàng Nhà Nước ngày 21/1/2013 quy định
về phân loại tài sản có, mức trích, phương pháp trích lập dự phòng rủi ro và việc sử
dụng dự phòng để xử lý rủi ro trong hoạt động của tổ chức tín dụng, chi nhánh ngân
hàng nước ngoài [Circular 02/2013/TT-NHNN of SBV dated 21/1/2013 providing the
classification of debts, establishment and levels of risk reserves, and use of reserves
for dealing with risks during the operation of credit institutions]
Thông tư 36/2014/TT-NHNN của Ngân Hàng Nhà Nước ngày 20/11/2014 quy định
các giới hạn, tỷ lệ bảo đảm an toàn trong hoạt động của tổ chức tín dụng, chi nhánh
ngân hàng nước ngoài [Circular 36/2014/TT-NHNN of SBV dated 20/11/2014 on
prudential standards of credit insitutions and branches of foreign banks]
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Thông tư 36/2015/TT-NHNN của Ngân Hàng Nhà Nước ngày 31/12/2015 quy định
việc tổ chức lại tổ chức tín dụng [Circular 36/2015/TT-NHNN of the SBV dated
31/12/2015 stipulating the reorganisation of credit institutions]
Foreign countries’ legal documents
Act on Limitation on Shareholding by Banks and Other Financial Institutions 2001
(Japan)
Banking Act 1959 (Australia)
Corporation Act 2001 (Australia)
Financial Sector (Shareholdings) Act 1998 (Australia)
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