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Regulating wild collected orchids? The CBD, Nagoya Protocol and CITES overlaps  

 

ABSTRACT  

The Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES) 

permit and certification system seeks to ensure that international trade in listed endangered 

species, including all orchids, is sustainable, legal and traceable. The more recent Convention 

on Biodiversity (CBD) and its subsequent Nagoya Protocol on Access to Genetic Resources and 

the Fair and Equitable Sharing of Benefits Arising from their Utilization to the Convention on 

Biological Diversity (Nagoya Protocol) promotes conservation and sustainable development 

of all genetic resources with an access and benefit sharing permit and contract system. This 

article reviews these overlapping schemes as they apply to wild collected orchids and makes 

the argument that the Nagoya Protocol’s checkpoints and international certificates of 

compliance establishing the resource origin and legal provenance is an opportunity to 

overcome some of the limitations of CITES. This will require, however, many more states to 

implement their Nagoya Protocol commitments and the CITES and CBD to properly address 

their cooperation, coordination and synergies to avoid perverse outcomes from fragmented 

regulation.  

 

I.  INTRODUCTION  

There are approximately 28,000 species of orchids (Orchidaceae) within 850-1000 genera 

distributed across all continents except Antarctica.1 They exhibit extraordinary genetic 

differentiation reflecting their diverse distribution, life histories and reproductive strategies.2 

                                                      
1 Michael Fay, ‘Orchid Conservation: How can we Meet the Challenges in the Twenty-first Century?’ (2018) 59 

Botanical Studies 16 and the references therein; Thomas Givnish, Daniel Spalink, Mercedes Ames, Stephanie 

Lyon, Steven Hunter, Alejandro Zuluaga, William Iles, Mark Clements, Mary Arroyo, James Leebens-Mack, 

Lorena Endara, Ricardo Kriebel, Kurt M. Neubig, Mark Whitten, Norris Williams and Kenneth Cameron, ‘Orchid 

Phylogenomics and Multiple Drivers of Their Extraordinary Diversification’ (2015) 282 Proceedings of the Royal 

Society B 20151553 and the references therein; Lucas Joppa, David Roberts and Stuart Pimm, ‘How Many Species 

of Flowering Plants Are There?’ [2010] Proceedings of the Royal Society B rspb20101004 and the references 

therein. 
2 See Melissa McCormick and Hans Jacquemyn, ‘What Constrains the Distribution of Orchid Populations?’ (2014) 

202 New Phytologist 393 and the references therein; Nigel Swarts and Kingsley Dixon, ‘Terrestrial Orchid 
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This massive diversity in orchid forms and flower structures and colours makes them highly 

prized by humans3 especially in horticulture (as pot plants and cut flowers), foods (vanilla, 

salep, chikanda and faham) and medicines (traditional and Ayurvedic medicines).4 

Unfortunately, orchids also have the highest proportion of threatened genera and species of 

all flowering plants,5 and are particularly threatened by plant collecting, land clearing and 

climate change.6 Trade in orchids, and particularly trade in wild collected orchids,7 also poses 

                                                      

Conservation in the Age of Extinction’ (2009) 104 Annals of Botany 543, 549-550 and the references therein; 

Salvatore Cozzolino and Alex Widmer, ‘Orchid Diversity: An Evolutionary Consequence of Deception?’ (2005) 20 

Trends in Ecology and Evolution 487. See also, for example, A Forrest, M Hollingsworth, P Hollingsworth, C Sydes 

and R Bateman. ‘Population Genetic Structure in European Populations of Spiranthes romanzoffiana Set in the 

Context of Other Genetic Studies on Orchids’ (2003) 92 Heredity 218 and the references therein. 
3 See Catherine Pickering and Mark Ballantyne, ‘Orchids: An Example of Charismatic Megaflora Tourism?’ in 

Andrew Holden and David Fennell (eds.), Handbook of Tourism and the Environment (Routledge, London) pp 

193-194. The structural similarities between trafficking orchids and antiquities is engaging because of their 

different regulatory treatment: see Simon Mackenzie and Donna Yates, ‘Collectors on Illicit Collecting: Higher 

Loyalties and Other Techniques of Neutralization in the Unlawful Collecting of Rare and Precious Orchids and 

Antiquities’ (2016) 20 Theoretical Criminology 340. 
4 See Amy Hinsley, Hugo De Boer, Michael Fay, Stephan Gale, Lauren Gardiner, Rajasinghe Gunasekara, Pankaj 

Kumar, Susanne Masters, Destario Metusala, David Roberts, Sarina Veldman, Shan Wong and Jacob Phelps, ‘A 

Review of the Trade in Orchids and its Implications for Conservation’ (2018) 186 Botanical Journal of the 

Linnaean Society 435, 437-440 and the references therein. 
5 See Swarts and Dixon, above n 2, 543-544. 
6 Stephan Gale, Gunter Fischer, Phillip Cribb and Michael Fay, ‘Orchid Conservation: Bridging the Gap between 

Science and Practice’ (2018) 186 Botanical Journal of the Linnaean Society 425; Jenna Wraith and Catherine 

Pickering, ‘Quantifying Anthropogenic Threats to Orchids Using the IUCN Red List’ (2017) 47 Ambio 307. 
7 See Convention on International Trade in Endangered Species of Wild Fauna and Flora Plant Committee, A 

Blooming Trade: Illegal Trade of Ornamental Orchids in Mainland Southeast Asia (Thailand, Lao PDR, Myanmar) 

(2017) PC23 Inf. 14; Convention on International Trade in Endangered Species of Wild Fauna and Flora Plant 

Committee, ‘Invisible’ Wildlife Trades: Southeast Asia’s Undocumented Illegal Trade in Wild Ornamental Plants 

(2017) PC23 Inf. 15. See also Hugo De Boer, Abdolbaset Ghorbani, Vincent Manzanilla, Ancuta-Cristina Raclariu, 

Anna Kreziou, Sarawut Ounjai, Maslin Osathanunkul and Barbara Gravendeel, ‘DNA Metabarcoding of Orchid-

derived Products Reveals Widespread Illegal Orchid Trade’ (2017) 284 Proceedings of the Royal Society B 

20171182; Anna Kreziou, Hugo de Boer and Barbara Gravendeel, ‘Harvesting of Salep Orchids in North-western 

Greece Continues to Threaten Natural Populations’ (2016) 50 Oryx 393; Amy Hinsley, Diogo Verissimo and David 

Roberts, ‘Heterogeneity in Consumer Preferences for Orchids in International Trade and the Potential for the 
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a known specific threat to wild orchid populations8 with a comprehensive regulatory regime 

complex that may not have delivered on the expected conservation and sustainable use 

outcomes.9  

 

Orchid collection and exchange is regulated at the international and domestic levels under 

various conservation, environment and phytosanitary laws. The key international agreements 

are the 1973 Convention on International Trade in Endangered Species of Wild Flora and 

Fauna (CITES),10 the 1992 United Nations’ Convention on Biodiversity (CBD)11 and the 

subsequent Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable 

Sharing of Benefits Arising from their Utilization to the Convention on Biological Diversity 

                                                      

Use of Market Research Methods to Study Demand for Wildlife’ (2015) 190 Biological Conservation 80; Jacob 

Phelps and Edward Webb, ‘“Invisible” Wildlife Trades: Southeast Asia’s Undocumented Illegal Trade in Wild 

Ornamental Plants’ (2015) 186 Biological Conservation 296; Gabriela Cruz-Garcia, Lucita Lagunez-Rivera, Manuel 

Gerardo Chavez-Angeles and Rodolfo Solano-Gomez, ‘The Wild Orchid Trade in a Mexican Local Market: 

Diversity and Economics’ (2015) 69 Economic Botany 291; Abdolbaset Ghorbani, Barbara Gravendeel, Farzaneh 

Naghibi and Hugo de Boer, ‘Wild Orchid Tuber Collection in Iran: A Wake-up Call for Conservation’ (2014) 23 

Biodiversity and Conservation 2749. 
8 Phelps and Webb, ibid; Abishkar Subedi, Bimal Kunwar, Young Choi, Yuntao Dai, Tinde van Andel, Ram 

Chaudhary, Hugo de Boer and Barbara Gravendeel, ‘Collection and Trade of Wild-harvested Orchids in Nepal’ 

(2013) 9 Journal of Ethnobiology and Ethnomedicine 64. See also Royal Botanic Gardens Kew, State of the World’s 

Plants (RBGK, 2017) pp 78-85. 
9 Hinsley et al., above n 4, 450. See also Gale et al., above n 6; Convention on International Trade in Endangered 

Species of Wild Fauna and Flora Plant Committee, Undocumented Trade in Species of Orchidaceae (2015) PC22 

Inf. 6; Jacob Phelps, A Blooming Trade: Illegal Trade of Ornamental Orchids in mainland Southeast Asia (Thailand, 

Lao PDR, Myanmar), Traffic Joint Report (Traffic, 2015). 
10 (1973) 993 U.N.T.S. 243 (CITES). For an overview of the international developments leading to this agreement 

see Peter Sand, ‘Whither CITES? The Evolution of a Treaty Regime in the Borderland of Trade and Environment’ 

(1997) 8 European Journal of International Law 29, 35-38. See also Barry Walsh, ‘Convention on International 

Trade in Endangered Species of Wild Fauna and Flora: A CITES Timeline’ (2005) 26 Selbyana 92. 
11 (1992) 1760 U.N.T.S. 79 (CBD). For an overview of the agreement and its negotiation see Lyle Glowka, 

Françoise Burhenne-Guilmin, Hugh Synge, Jeffrey McNeely and Lothar Gündling, A Guide to the Convention on 

Biological Diversity, Environmental Policy and Law Paper No 30 (IUCN, 1994); Michael Grubb, Matthias Koch, 

Koy Thomson, Abby Munson and Francis Sullivan, The ‘Earth Summit’ Agreements: A Guide to Assessment – An 

Analysis of the Rio’92 UN Conference on Environment and Development (Earthscan, 1993). 
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(Nagoya Protocol)12 and the 1994 World Trade Organisation’s Sanitary and Phytosanitary 

Measures (SPS Agreement).13 CITES addresses the international trade in species and 

specimens of wild animals and plants as a conservation measure to limit trade so that it does 

not threaten their survival.14 The CBD addresses the conservation and sustainable uses of 

biodiversity recognizing Nation State sovereignty over genetic resources with authority to 

regulate access to genetic materials including orchids within their jurisdictions.15 The Nagoya 

Protocol assist in operationalizing the CBD.16 And, the SPS Agreement addresses the 

protection of human, animal or plant life or health in the context of applying scientific 

principles to trade barriers so as not to distort trade.17 These agreements are not, however, 

self-executing and require the domestic laws of the Nation States to implement their 

obligations. The result is a regulatory regime complex engaging both international and 

domestic laws with each Nation State interpreting and implementing its own standards 

consistent with their international obligations.  

 

                                                      
12 Conference of the Parties to the Convention on Biological Diversity, Report of the Tenth Meeting of the 

Conference of the Parties to the Convention on Biological Diversity (2010) UNEP/CBD/COP/10/27, [103] and 

Annex (Decision X/1, Annex 1 (Nagoya Protocol), pp 89-109). 
13 Sanitary and Phytosanitary Measures is part of Annex 1 of the Marrakesh Agreement Establishing the World 

Trade Organization (1994) 1867 U.N.T.S. 154 (SPS Agreement). Noting that there is a cluster of other 

international agreements also directed to the conservation of biodiversity of plants and animals: Convention on 

Wetlands of International Importance (1971) 996 U.N.T.S. 245; Convention Concerning the Protection of the 

World Cultural and Natural Heritage (1972) 1037 U.N.T.S. 151; International Treaty on Plant Genetic Resources 

for Food and Agriculture (2002) 2400 U.N.T.S. 303. 
14 CITES, Art II. 
15 CBD, Arts 1 and 15.1. Noting that ‘genetic resources’ now captures most biological materials including whole 

plants and parts of plants: see Ad Hoc Open-Ended Working Group on Access and Benefit Sharing, The Concept 

of ‘Genetic Resources’ in the Convention on Biological Diversity and How It Relates to a Functional International 

Regime on Access and Benefit Sharing (2010) UNEP/CBD/WG-ABS/9/INF/1. 
16 For example, the Nagoya Protocol, Art 6.3 sets out relevant elements for prior informed consent required by 

the CBD, Art 15.5 such as issuing a permit. 
17 SPS Agreement, Art 2. 
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This article addresses the concern that CITES, while partially successful,18 may not be 

effectively regulating the trade in wild collected orchids.19 The majority of orchid trade 

involves artificially propagated orchids that are exempt from CITES.20 The problematic trade 

concerns the conservation threats posed by orchid species harvested from the wild for local, 

regional and international trade that are traded without CITES permits and certificates.21 This 

article argues that this might be addressed through more efficient and effective regulation 

under the overlapping CBD and Nagoya Protocol.22 This recognizes that CITES and the CBD 

(and Nagoya Protocol) address conservation and sustainable use in different and fragmented 

ways. Wild collected orchids highlight this fragmentation because for the same orchid CITES 

may require a permit or certificate while the CBD (and Nagoya Protocol) may require an 

Access and Benefit Sharing (ABS) agreement. This article argues that the ABS agreement 

under the Nagoya Protocol imposes checkpoints and documentation obligations, including an 

international certificates of compliance that address some of the short comings of the CITES 

permits or certificates, and may be a better arrangement for regulating trade (sustainable 

collection and exchange) of wild collected orchids and consequently promote better 

conservation and sustainable use outcomes.  

 

                                                      
18 See, for example, Phaedra Doukakis, Ellen Pikitch, Anna Rothschild, et al., ‘Testing the Effectiveness of an 

International Conservation Agreement: Marketplace Forensics and CITES Caviar Trade Regulation’ (2012) 7 PLoS 

ONE e40907. 
19 See, for examples, Amy Hinsley, Ana Nuno, Martin Ridout, Freya St John and David Roberts, ‘Estimating the 

Extent of CITES Non-compliance among Traders and End-Consumers: Lessons from the Global Orchid Trade’ 

(2017) 10 Conservation Letters 602; Phelps and Webb, above n 7; Tim Davenport and Henry Ndangalasi, ‘An 

Escalating Trade in Orchid Tubers Across Tanzania’s Southern Highlands: Assessment, Dynamics and 

Conservation Implications’ (2003) 37 Oryx 55. 
20 See Conference of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna 

and Flora, CITES Trade: Recent Trends in International Trade in Appendix II‐listed Species (1996‐2010) (2013) 

CoP16 Inf. 32, p 28. 
21 IUCN SSC Orchid Specialist Group Global Trade Programme, Non‐Compliance with CITES Concerning Orchids 

(2017) SC69 Inf. 39, [6] and the references therein. 
22 The preservation and sustainable use dimensions are not addressed further it being accepted that CITES is 

now directed to sustainable use: see Erica Thorson and Chris Wold, Back to Basics: An Analysis of the Object and 

Purpose of CITES and a Blueprint for Implementation (2010) pp 13-27. 



 7 

The article is structured as follows: Part II provides an overview of the exiting arrangements 

under CITES that regulates the trans-border movement of orchids and its domestic 

implementation in Australia, a country with model CITES laws and many orchids threatened 

by wild collecting;23 Parts III and IV provide respectively an overview of the CBD ABS 

arrangements and the effect of the Nagoya Protocol in imposing different requirements on 

that access and its domestic implementation in Australia, again a country with model ABS 

laws under the CBD and proposed laws under the Nagoya Protocol; Part V addresses the 

different approaches of CITES and the CBD and Nagoya Protocol to show that they have little 

actual engagement with each other even though their regulatory fields overlap; Part VI then 

sets out the argument that the Nagoya Protocol has the potential to address the apparent 

failings in CITES’ permits and certificates through the checkpoints and international 

certificates of compliance; and Part VII sets out a conclusion that orchid collectors will likely 

be amenable to assisting in the conservation and sustainable uses of wild collected orchids 

by requiring the international certificates of compliance imposed by the Nagoya Protocol 

addressing some of the failings in the current CITES.  

 

II.  CITES AND DOMESTIC IMPLEMENTATION IN AUSTRALIA  

CITES sets out a permit and certificate scheme to limit the trade in identified threatened 

species and specimens according to their agreed endangered status.24 For CITES ‘trade’ 

means ‘export, re-export, import and introduction from the sea’25 of listed species subjected 

to threats of extinction.26 The agreements was made on 3 March 1973 and entered into force 

                                                      
23 The Australian Government lists 220 critically endangered, endangered and vulnerable orchid species in 

Australia: Environment Protection and Biodiversity Conservation Act 1999 (Cth) s 178; Department of the 

Environment and Energy, Species Profile and Threats Database: EPBC Act List of Threatened Flora available at 

<http://www.environment.gov.au/cgi-bin/sprat/public/publicthreatenedlist.pl?wanted=flora> (accessed 1 

September 2018). 
24 See CITES, Arts II-VI. 
25 CITES, Art 1(c). 
26 See CITES, Art II. 
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on 1 July 1975.27 There are presently 183 Nation State members,28 with only Nation States 

under the United Nations Charter29 and ‘regional economic integration organization’ eligible 

to become parties.30 The United Nations Environment Program (UNEP) provides the 

Secretariat services for the agreement.31 The Contracting Parties meet regularly as the 

Conference of the Parties (CITES COP) to consider the agreement and make necessary 

amendments.32  

 

CITES requires permits to import or export and certificates to re-export or introduce from the 

sea listed endangered species:33 Appendix I includes species threatened with extinction; 

Appendix II includes species that might become threatened with extinction unless regulated 

and incidental species that are difficult to differentiate from the threatened species; and 

Appendix III includes species that require regulation to prevent or restrict exploitation and 

require the cooperation of other parties to control their trade.34 In effect, the Appendix I, II 

and III permits and certificates reflect the degree of endangered status with decreasing 

thresholds for permits and certificates for less threatened species. Permits and certificate 

                                                      
27 CITES, Art XXII. 
28 Convention on International Trade in Endangered Species of Wild Fauna and Flora, List of Parties to the 

Convention available at <https://www.cites.org/eng/disc/parties/index.php> (accessed 1 September 2018). 
29 (1945) 1 U.N.T.S. XVI. 
30 See CITES, Preamble (‘Contracting States’) and Arts I(h) and XXI(6). Notably, others may participate in the 

meetings but may not vote (Arts XI(6) and (7)). 
31 CITES, Art XII. See Conference of the Parties to the Convention on International Trade in Endangered Species 

of Wild Fauna and Flora, Memorandum of Understanding Between the Standing Committee of the Conference 

of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna and Flora and the 

Executive Director of the United Nations Environment Programme Concerning Secretariat Services to and Support 

of the Convention (CITES, 2011) available at <https://CITES.org/sites/default/files/common/disc/sec/CITES-

UNEP.pdf> (accessed 1 September 2018). See also Sand, above n 10, 36. 
32 CITES, Art XI. See generally Willem Wijnstekers, The Evolution of CITES: A Reference to the Convention on 

International Trade in Endangered Species of Wild Fauna and Flora (9th edition, International Council for Game 

and Wildlife Conservation, 2011). 
33 CITES, Art I(c). 
34 CITES, Art II(1), (2) and (3). 
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decisions are made by a ‘Management Authority’35 and the ‘Scientific Authorities’ provides 

(scientific) advice relevant to making decisions about and monitoring the effects of permits 

and certificates.36  

 

If a species is listed in Appendices I, II or III then ‘[a]ll trade in specimens of species’ requires 

a permit or certificate37 for ‘each consignment of specimens’38 subject to exemptions39 and 

any limitations listed in the appendices.40 The term ‘trade’ means ‘export, re-export, import 

and introduction from the sea’,41 ‘species’ means ‘any species, subspecies, or geographically 

separate population thereof’, and ‘specimen’ means ‘any … plant, whether alive or dead’ and 

‘for species included in Appendix I, any readily recognizable part or derivative thereof’ or ‘for 

species included in Appendices II and III, any readily recognizable part or derivative thereof 

specified in Appendices II and III in relation to the species’.42 The degree of regulation 

requiring engagement of the Scientific Authority, the Management Authority and the 

importing and exporting administrative apparatus reflects the threat to conservation.  

 

Orchids have posed some problems for implementing CITES43 and attracted significant 

attention because they now comprising about 70 per cent of the listed species covered by 

CITES Appendices I and II.44 Appendix I lists six individual orchid species (Aerangis ellisii, 

Dendrobium cruentum, Laelia jongheana, Laelia lobatea, Peristeria elata and Renanthera 

imschootiana) and two orchid genera groupings (Paphiopedilum with 88 species and 

Phragmipedium with 25 species).45 Appendix II includes all the remaining approximately 

                                                      
35 CITES, Art IX(1)(a). 
36 CITES, Art IX(1)(b). 
37 CITES, Arts III(1), IV(1) and V(1). 
38 CITES, Art VI(5). 
39 CITES, Art VII. 
40 See CITES, Appendices I, II and III. 
41 CITES, Art I(c). 
42 CITES, Art I(b). 
43 See SC69 Inf. 39, above n 21. 
44 Hinsley et al., above n 4, 440. 
45 CITES, Appendix I. See also PC22 Inf. 6, above n 9, p 2. 
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28,000 species of orchids. Put simply, all orchid trade is regulated by CITES. Appendix I orchids 

Aerangis ellisii, Dendrobium cruentum, Laelia jongheana, Laelia lobatea, Peristeria elata, 

Renanthera imschootiana, Paphiopedilum species and Phragmipedium species require import 

and export permits and re-import certificates,46 and all the other orchids (Appendix II) require 

export permits or re-export certificates,47 with some exemptions for some Appendix I and II 

‘artificially propagated’ orchid specimens,48 Appendix II orchids forms or parts (like cut 

flowers, seeds and tissue cultured plants),49 and where Appendix I and II reservations have 

been made.50 Further exemptions are for ‘transit or transhipment of specimens through or in 

a territory … while the specimens remain in Customs control’,51 where the Management 

Authority of the export or re-export State issues a certificate,52 for specimens that are 

‘personal or household effects’,53 where Appendix I plant species are ‘artificially propagated’ 

for commercial purposes (then only Appendix II requirements apply),54 where the 

Management Authority of the export State issues a certificate for a plant species that was 

‘artificially propagated’ in place of the otherwise required permit or certificate,55 the ‘non-

commercial loan, donation or exchange between scientists or scientific institutions … of 

                                                      
46 CITES, Arts III(2), (3) and (4). 
47 CITES, Arts IV, (2), (4) and (5). 
48 CITES, Appendixes I (‘Orchidaceae’) and II (‘Note 10’). 
49 CITES, Appendix II (‘#4’). 
50 CITES, Arts XV(3) and XXIII(1). 
51 CITES, Art VII(1). See also Conference of the Parties to the Convention on International Trade in Endangered 

Species of Wild Fauna and Flora, Transit and transhipment, Resolution Conf. 9.7 (Rev. CoP15) (2016) available at 

<https://www.CITES.org/sites/default/files/document/E-Res-09-07-R15.pdf> (accessed 1 September 2018). 
52 CITES, Art VII(2). See also Conference of the Parties to the Convention on International Trade in Endangered 

Species of Wild Fauna and Flora, Implementation of Article VII, Paragraph 2, Concerning ‘Pre‐Convention 

Specimens’, Resolution Conf. 13.6 (Rev. CoP16) (2016) available at 

<https://www.CITES.org/sites/default/files/document/E-Res-13-06-R16.pdf> (accessed 1 September 2018). 
53 CITES, Art VII(3). See also Conference of the Parties to the Convention on International Trade in Endangered 

Species of Wild Fauna and Flora, Control of Trade in Personal and Household Effects, Resolution Conf. 13.7 (Rev. 

CoP17) (2016) available at <https://www.CITES.org/sites/default/files/document/E-Res-13-07-R17.pdf> 

(accessed 1 September 2018). 
54 CITES, Art VII(4). See also Conf. 13.7 (Rev. CoP17), ibid. 
55 CITES, Art VII(5). 
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herbarium specimens, other preserved, dried or embedded museum specimens, and [some] 

live plant material’,56 and the ‘movement … of specimens which form part of a travelling zoo, 

circus, menagerie, plant exhibition or other travelling exhibition’.57  

 

For exporting, Appendix I (being the most endangered) requires the exporting Contracting 

State’s ‘Scientific Authority’ to confirm that the ‘export will not be detrimental to the survival 

of that species’ and the ‘Management Authority’ to be satisfied that ‘the specimen was not 

obtained in contravention of the laws of that State for the protection of fauna and flora’, the 

‘specimen will be so prepared and shipped as to minimize the risk of injury, damage to health 

or cruel treatment’ and ‘an import permit has been granted for the specimen’.58 Appendix II 

requires the exporting Contracting State’s ‘Scientific Authority’ to confirm that the ‘export 

will not be detrimental to the survival of that species’ and the ‘Management Authority’ to be 

satisfied that ‘export will not be detrimental to the survival of that species’ and that the 

‘specimen will be so prepared and shipped as to minimize the risk of injury, damage to health 

or cruel treatment’.59  

 

For importing, the Appendix I permit requires the importing Contracting State’s ‘Scientific 

Authority’ to confirm that the ‘import will be for purposes which are not detrimental to the 

survival of that species’ and that ‘the proposed recipient of a living specimen is suitably 

equipped to house and care for [the specimen]’.60 The ‘Management Authority’ must then be 

satisfied that ‘the specimen is not to be used for primarily commercial purposes’.61 An 

Appendix II import permit only requires either a valid export permit or re-export certificate.62  

 

                                                      
56 CITES, Art VII(6). 
57 CITES, Art VII(7). See also Conference of the Parties to the Convention on International Trade in Endangered 

Species of Wild Fauna and Flora, Permits and Certificates, Resolution Conf. 12.3 (Rev. CoP17) (2016) available at 

<https://www.CITES.org/sites/default/files/document/E-Res-12-03-R17.pdf> (accessed 1 September 2018). 
58 CITES, Art III(2). 
59 CITES, Art IV(2). 
60 CITES, Arts III(3)(a) and (b). 
61 CITES, Art III(3)(c). 
62 CITES, Art IV(4). 
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For re-exporting Appendix I species or specimens, the certificates requires the re-exporting 

Contracting State’s ‘Management Authority’ to be satisfied that the specimen was validly 

imported, that there is a valid import permit, and that ‘any living specimen will be so prepared 

and shipped as to minimize the risk of injury, damage to health or cruel treatment’.63 An 

Appendix II certificate requires the re-exporting Contracting State’s ‘Management Authority’ 

to be satisfied that the specimen was validly imported and that ‘any living specimen will be 

so prepared and shipped as to minimize the risk of injury, damage to health or cruel 

treatment’.64  

 

Where a CITES Contracting State trades (imports, exports or re-exports) with a State not a 

Party to CITES then documents from that Nation State’s competent authority that 

‘substantially conforms’ to CITES permits and certificates may be accepted.65 CITES 

Contracting Parties are required to take ‘appropriate measures’ to enforce the agreement 

and prohibit trade in endangered species (called the ‘Enforcement Authority’),66 including 

measures ‘to penalize trade in, or possession of, such specimens, or both’ and ‘to provide for 

the confiscation or return to the State of export of such specimens’.67 As penalties Contracting 

Parties can penalize trade and possession and confiscated specimens,68 and must provide 

reports about the permits and certificates issued, including the identity of the importers and 

exporters.69 Information about imports and exports are maintained by the CITES 

Secretariat.70 

 

                                                      
63 CITES, Art III(4). 
64 CITES, Art IV(5). 
65 CITES, Art X. 
66 See Conference of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna 

and Flora, Compliance and Enforcement, Resolution Conf. 11.3 (Rev. CoP17) (2016) available at 

<https://cites.org/sites/default/files/document/E-Res-11-03-R17A.pdf> (accessed 1 September 2018). 
67 CITES, Art VIII(1). 
68 CITES, Art VIII(1). 
69 CITES, Art VIII(7). 
70 See Conference of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna 

and Flora, CITES Trade Database available at <https://trade.CITES.org> (accessed 1 September 2018). 
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The Contracting Party obligations under CITES is to establish a framework of rules that need 

to be implemented in domestic laws and an administration and enforcement bureaucracy to 

oversee the permits and certificates, including establishing and maintaining a ‘Scientific 

Authority’ and a ‘Management Authority’.71 Plant specimens collected and traded before the 

entry into force of the CITES on 1 July 197572 require pre-CITES certification to be 

distinguishable from those specimens subject to CITES’ scheme.73 CITES applies to the 

specimens of a species from the date of listing and at the date the plant was ‘removed from 

the wild’ or ‘artificially propagated in a controlled environment’ for the purposes of import, 

export or re-export.74  

 

Australia provides good illustrations of the ways the CITES obligations have been interpreted 

and implemented.75 In Australia, the Environment Protection and Biodiversity Conservation 

Act 1999 (Cth), administered by the Department of the Environment and Energy, identifies 

relevant endangered species,76 and then prohibits any import or export (including re-export) 

dealings with CITES listed specimens without a permit.77 The permit scheme is administered 

using application forms that are assessed and then a permit or certificate provided upon 

satisfying the decision maker that the threshold criteria have been satisfied.78 The ‘Scientific 

Authority’ and ‘Management Authority’ is the Secretary of the Department of the 

                                                      
71 Conference of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna and 

Flora, Proceedings of the Eighth Meeting of the Conference of the Parties to the CITES, Resolution Conf. 8.4 (Rev. 

CoP15) (1992) available at <https://www.cites.org/sites/default/files/document/E-Res-08-04-R15.pdf> 

(accessed 1 September 2018). See Cyrille de Klemm, Guidelines for Legislation to Implement CITES, IUCN 

Environmental Policy and Law Paper No 26 (IUCN, 1993). 
72 CITES, Art XXII. 
73 See Resolution Conf. 13.6 (Rev. CoP16), above n 52. 
74 See ibid. 
75 Most CITES Contracting States have a poor record of implementing appropriate domestic laws and 

administration: see Sand, above n 10, 46-48 and the references therein. 
76 Environment Protection and Biodiversity Conservation Act (Cth) s 303CA; Australian Government, List of CITES 

Species for the Purposes of the Environment Protection and Biodiversity Conservation Act 1999, Federal Register 

of Legislation F2017C01029. 
77 Environment Protection and Biodiversity Conservation Act (Cth) ss 303CC and 303CD. 
78 Environment Protection and Biodiversity Conservation Act (Cth) ss 303CE and 303CG. 
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Environment and Energy and the Minster for the Environment and Energy respectively.79 In 

the Department of the Environment and Energy the Wildlife Trade and Biosecurity Branch 

and the Wildlife Trade Regulation Section in the provide the administration for the 

‘Management Authority’ and the Wildlife Trade Assessments Section provides the 

administration for the ‘Scientific Authority’.80 Within the Wildlife Trade and Biosecurity 

Branch, the Wildlife Trade Regulation Section implements the CITES permits and certificates 

for the import, export and re-export under the Environment Protection and Biodiversity 

Conservation Act 1999 (Cth).81 The Wildlife Trade Regulation Section also provides pre-CITES 

certification for specimens collected and traded before the CITES scheme applied (1 July 

1975).82 Additional obligations and further permits may be required as part of the 

phytosanitary and other border requirements by the Australian Customs and Border 

Protection Service (administering the Customs Act 1901 (Cth)) and the Australian Quarantine 

and Inspection Service (administering the Biosecurity Act 2015 (Cth)). The Australian 

Quarantine and Inspection Service then facilitate the lawful passage of goods through the 

borders assessing the veracity of the import and export permits (and re-export certificates).  

 

III.  THE CBD AND DOMESTIC IMPLEMENTATION IN AUSTRALIA  

The United Nations Convention on Biodiversity (CBD) was concluded at the Rio de Janeiro 

Earth Summit on 5 June 1992 and entered into force on 29 December 1993.83 The CBD has 

196 Contracting Parties.84 The CBD’s objectives:  

 

are [1] the conservation of biological diversity, [2] the sustainable use of its components and [3] the fair and 

equitable sharing of the benefits arising out of the utilization of genetic resources, including by appropriate 

                                                      
79 Environment Protection and Biodiversity Conservation Act (Cth) s 303CL. 
80 See Convention on International Trade in Endangered Species of Wild Fauna and Flora, Australia available at 

<https://cites.org/eng/cms/index.php/component/cp/country/AU> (accessed 1 September 2018). 
81 Environment Protection and Biodiversity Conservation Act (Cth) ss 303CE and 303CG. 
82 Environment Protection and Biodiversity Conservation Act (Cth) ss 303CE and 303CG. 
83 Convention on Biodiversity 1760 U.N.T.S. 79 (CBD). For an overview of the agreement see Glowka et al., above 

n 11; Grubb et al., above n 11. 
84 Secretariat of the Convention on Biodiversity, List of Parties available at 

<https://www.cbd.int/information/parties.shtml> (accessed 1 September 2018). 
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access to genetic resources and by appropriate transfer of relevant technologies, taking into account all 

rights over those resources and to technologies, and by appropriate funding.85  

 

This was a multilateral agreement according to the principle that Nation States had the 

‘sovereign right to exploit their own resources pursuant to their own environmental policies’ 

and the ‘responsibility to ensure that activities within their jurisdiction or control do not cause 

damage to the environment of other States or of areas beyond the limits of national 

jurisdiction’.86 There is a general obligation to implement measures that promote 

conservation and sustainable use,87 and to identify and monitor the components of biological 

diversity within their jurisdictions,88 including through in situ conservation,89 ex situ 

conservation,90 sustainable use,91 incentive measures,92 and introduce appropriate 

procedures requiring environmental impact assessment and minimizing adverse impacts.93  

 

The CBD compliments a number of other conservation agreements including agreements 

directed to protect specific ecosystems (such as the Convention on Wetlands of International 

Importance especially as Waterfowl Habitat (Ramsar Convention)94 and the Convention 

Concerning the Protection of the World Cultural and Natural Heritage),95 agreements directed 

to specific species (such as the CITES and the Convention on the Conservation of Migratory 

Species of Wild Animals)96 and agreements directed to specific resources (such as the 

International Treaty on Plant Genetic Resources for Food and Agriculture).97 More broadly the 

                                                      
85 CBD, Art 1. 
86 CBD, Art 3. 
87 CBD, Art 6. 
88 CBD, Art 7. 
89 CBD, Art 8. 
90 CBD, Art 9. 
91 CBD, Art 10. 
92 CBD, Art 11. 
93 CBD, Art 14. 
94 (1975) 996 U.N.T.S. 245. 
95 (1972) 1037 U.N.T.S. 151. 
96 (2002) 2306 U.N.T.S. 469. 
97 (2001) 2400 U.N.T.S. 303. 
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implementation of the CBD is through its Conference of the Parties (CBD COP) and Secretariat, 

and in cooperation with other conservation organizations.98 The result is that the CBD is at 

the center of a complex of agreements intended to promote conservation.  

 

The basic feature of the CBD is recognition that the major goal of conservation is to maintain 

biological diversity, and that this in turn relies on maintaining species diversity and ecosystem 

diversity.99 The CBD expressly defines ‘biological diversity’ to mean ‘the variability among 

living organisms from all sources … [and] this includes diversity within species, between 

species and of ecosystems’.100 The CBD then provides for measures to conserve ‘biological 

diversity’ according to an array of approaches determined by each Contracting Party 

according to its particular circumstances through strategies, plans or programs implemented 

by the Contracting Parties within their jurisdictions.101 This is a repeating process rather than 

an outcome so that the strategies, plans or programs evolve to deal with the particular 

conservation challenges over time. This also means that it is the Contracting Parties that need 

to develop and implement the strategies, plans or programs to address their particular 

conservation challenges.  

 

The Australian response to the CBD provides an illustration.102 Australia signed the CBD at the 

conclusion of the Earth Summit in 1992 and the CBD entered into force in Australia on 29 

December 1993.103 The first CBD strategy was published in 1996 as The National Strategy for 

the Conservation of Australia’s Biological Diversity.104 This has been developed further with 

an updated Australia’s Biodiversity Conservation Strategy 2010–2030 in 2010.105 This latter 

                                                      
98 CBD, Art 23. 
99 CBD, Art 1. 
100 CBD, Art 2. 
101 See CBD, Art 6. 
102 See Natural Resource Management Ministerial Council, Australia’s Biodiversity Conservation Strategy 2010–

2030 (Department of Sustainability, Environment, Water, Population and Communities, 2010) p 77. 
103 See Convention on Biodiversity [1993] ATS 32. 
104 Department of the Environment, Sport and Territories, The National Strategy for the Conservation of 

Australia’s Biological Diversity (DEST, 1996). 
105 Natural Resource Management Ministerial Council, above n 102. 
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strategy identified a number of priorities for action to address declining biodiversity that are 

supported by sub-priorities, measurable outcomes and targets, and actions that can be 

benchmarked to assess progress.106 These priorities are then linked to an implementation and 

action plan with monitoring and reporting on progress.107 Under this high level policy 

umbrella there are a further series of specific national frameworks, policies, legislation and 

reporting (including for native vegetation,108 weeds,109 pest animals,110 national reserves,111 

and so on),112 State and Territory frameworks, policies, legislation and reporting (including 

for fish management,113 forest management,114 Ramsar plans,115 invasive species plans,116 

and so on),117 and then local government frameworks, policies, legislation and reporting 

                                                      
106 See ibid, pp 35-50. 
107 See ibid, pp 53-64. 
108 COAG Standing Council on Environment and Water, Australia’s Native Vegetation Framework – A National 

Framework to Guide the Ecologically Sustainable Management of Australia’s Native Vegetation (Department of 

Sustainability, Environment, Water, Population and Communities, 2012). 
109 Natural Resource Management Ministerial Council, Australian Weeds Strategy – A National Approach for 

Weed Management in Australia (Department of the Environment and Water Resources, 2007). 
110 Natural Resource Management Ministerial Council, Australian Pest Animal Strategy – A National Strategy for 

the Management of Vertebrate Pest Animals in Australia (Department of the Environment and Water Resources, 

2007). 
111 National Reserve System Task Group, Australia’s Strategy for the National Reserve System 2009–2030 

(Natural Resource Management Ministerial Council, 2009). 
112 See Natural Resource Management Ministerial Council, above n 102, pp 79-80. 
113 NSW Department of Primary Industries, Policy and Guidelines for Fish Habitat Conservation and Management 

(Department of Trade and Investment, Regional Infrastructure and Services, 2013). 
114 New South Wales Government, Forest Agreement for the Southern Region (NSW Environment Protection 

Authority, 2002). 
115 Department of Environment, Climate Change and Water, Delivering the Ramsar Convention in NSW: 

Responsibilities and Roles of Stakeholders in Managing Ramsar Wetlands in NSW (Department of Environment, 

Climate Change and Water, 2010). 
116 Department of Primary Industries, NSW Invasive Species Plan 2008‐2015 (Department of Primary Industries, 

2008). 
117 See Natural Resource Management Ministerial Council, above n 102, pp 81-82. 
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(including, for example, threatened species survey guidelines)118 and so on. Under these 

arrangements the Australian Government has listed 220 orchids that are critically 

endangered, endangered or vulnerable orchid species in Australia119 that require specific 

consideration in seeking environmental approvals,120 attract penalties for actions that 

significantly impact the species,121 declaring actions in bioregions,122 and so on.  

 

The CBD also expressly recognizes that Contracting Parties have ‘the sovereign right to exploit 

their own resources pursuant to their own environmental policies’123 and that ‘the authority 

to determine access to genetic resources rests with the national governments and is subject 

to national legislation’.124 The access provisions are, however, more complicated with the 

objectives in addition to conservation and sustainable use being the ‘fair and equitable 

sharing of the benefits arising out of the utilization of genetic resources, including by 

appropriate access to genetic resources’.125 In this formulation, ‘genetic resources’ means 

‘genetic material of actual or potential value’ and ‘genetic material’ means ‘any material of 

plant, animal, microbial or other origin containing functional units of heredity’.126 Further, the 

CBD’s obligations are to ‘endeavour to create conditions to facilitate access to genetic 

resources for environmentally sound uses’ and ‘not to impose restrictions that run counter 

to the objectives’ of the CBD.127  

 

                                                      
118 See, for example, Hunter Region Organisation of Councils, Flora and Fauna Survey Guidelines, Lower Hunter 

and Central Coast Region (Cessnock City Council, 2002). 
119 Environment Protection and Biodiversity Conservation Act 1999 (Cth) s 178; Department of the Environment 

and Energy, Species Profile and Threats Database, above n 23. 
120 Environment Protection and Biodiversity Conservation Act 1999 (Cth) s 34 (Item 8A). 
121 Environment Protection and Biodiversity Conservation Act 1999 (Cth) ss 18A(1) and (2). 
122 Environment Protection and Biodiversity Conservation Act 1999 (Cth) s 37B(1). 
123 CBD, Art 3. 
124 CBD, Art 15.1. 
125 CBD, Art 1. 
126 CBD, Art 2. 
127 CBD, Art 15.2. 
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The national legislation facilitating the CBD’s access obligations must then address that the 

genetic resources are collected with prior informed consent128 and subject to mutually agreed 

terms.129 The Contracting Party is obliged to ‘take legislative, administrative or policy 

measures, as appropriate’ and ‘with the aim of sharing in a fair and equitable way the results 

of research and development and the benefits arising from the commercial and other 

utilization of genetic resources’130 with the provider of the resources. ‘Providers’ are the 

‘countries of origin of such resources’ or the countries ‘that have acquired the genetic 

resources in accordance with this [CBD]’.131 The benefits might address access to and transfer 

of technology,132 including ‘under fair and most favourable terms, including on concessional 

and preferential terms where mutually agreed’,133 and including biotechnology,134 financial 

support and incentives,135 and ‘a mechanism for the provision of financial resources to 

developing country Parties’.136  

 

Australia provides an exemplar for implementing the CBD’s access and benefit sharing (ABS) 

obligations.137 The Commonwealth’s Environment Protection and Biodiversity Conservation 

Act 1999 (Cth) sets out a comprehensive scheme for those ‘access[ing] biological resources’ 

in a ‘Commonwealth area’.138 Under this scheme ‘access to biological resources’ means ‘the 

taking of biological resources of native species for research and development on any genetic 

                                                      
128 CBD, Art 15.5. 
129 CBD, Arts 15.4 and 15.7. 
130 CBD, Art 15.7. 
131 CBD, Art 15.3. 
132 CBD, Arts 15.7 and 16.1. 
133 CBD, Arts 15.7 and 16.2. 
134 CBD, Arts 15.7 and 19. 
135 CBD, Arts 15.7 and 20. 
136 CBD, Arts 15.7 and 21. 
137 See Geoff Burton, ‘Australian ABS Law and Administration: A Model Law and Approach’ in Evanson Kamau 

and Gerd Winter (eds.), Genetic Resources, Traditional Knowledge and the Law: Solutions for Access and Benefit 

Sharing (EarthScan, 2009) pp 271-308. 
138 Environment Protection and Biodiversity Conservation Act 1999 (Cth) ss 301, 525 and 528. Similar schemes 

have been established in some of the States and Territories: see Biodiversity Conservation Act 2016 (WA) ss 

256(2) and (3) and Sch 1([4]); Biological Resources Act 2006 (NT) s 11; Biodiscovery Act 2004 (Qld) s 10. 



 20 

resources, or biochemical compounds, comprising or contained in the biological resources’.139 

This is subject to various exemptions including the taking of biological resources by 

Indigenous Peoples ‘in the exercise of their native title rights and interests’, access to ‘human 

remains’, genetically modified organisms, protected plant varieties, ‘fishing for commerce or 

recreation, game or charter fishing or collecting brood stock for aquaculture’, ‘harvesting 

wildflowers’, ‘taking wild animals or plants for food’, ‘collecting peat or firewood’, ‘taking 

essential oils from wild plants’, ‘collecting plant reproductive material for propagation’, 

‘commercial forestry’, or something declared to be exempt.140 To access these resources a 

permit is required.141 For commercial or potentially commercial uses there is a permit that 

costs approximately AUD$50142 and the requirement for a negotiated benefit sharing 

agreement setting out details about the benefits that are being shared.143 There are model 

contracts available addressing benefits for the use of Indigenous Peoples’ knowledge, 

threshold payments,144 and various additional benefits including ad hoc research, research 

funding to a local research institution, joint ventures with an Australian research institution 

or an Australian company, capacity building, technology transfer and scientific research and 

development programmes.145  

 

                                                      
139 Environment Protection and Biodiversity Conservation Regulations 2000 (Cth) r 8A.03(1). 
140 Environment Protection and Biodiversity Conservation Regulations 2000 (Cth) rr 8A.03(3) and (4). 
141 Environment Protection and Biodiversity Conservation Regulations 2000 (Cth) r 8A.06(1). 
142 Environment Protection and Biodiversity Conservation Regulations 2000 (Cth) r 18.02(1) and sch 11(1B.01). 
143 See Environment Protection and Biodiversity Conservation Regulations 2000 (Cth) rr 8A.07 and 8A.08. 
144 For example, pharmaceutical, nutraceutical or agricultural purposes with payments for gross revenue 

received from commercialisation of nil for less than AUD$500 000, 2.5 per cent for between AUD$500 000 – 5 

000 000 and 5 per cent for more than AUD$5 000 000: Department of the Environment, Deed of Agreement 

(2012) [5.1.1] and Sch 3(A.1) available at <http://www.environment.gov.au/system/files/pages/e3584028-

d083-4aec-acdd-c0aa635a529f/files/commonwealth-and-access-party-model-benefit-sharing-agreement-

2012.pdf> (accessed 1 September 2018). 
145 Department of the Environment, Explanatory Guide: Model Benefit Sharing Agreement (2012) pp 26-30 

available at <http://www.environment.gov.au/system/files/pages/e3584028-d083-4aec-acdd-

c0aa635a529f/files/benefit-sharing-guide.pdf> (accessed 1 September 2018). 
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IV.  NAGOYA PROTOCOL AND DOMESTIC IMPLEMENTATION IN AUSTRALIA  

The Nagoya Protocol, as a supplementary agreement to the CBD,146 reinforces the CBD’s 

sovereignty claims,147 and sets out detail about the CBD’s ABS obligations and adds some 

additional requirements such as traditional knowledge.148 The objectives of the Nagoya 

Protocol reiterate the CBD’s objectives for fair and equitable ABS,149 and applies to ‘genetic 

resources’ as defined and within the scope of the CBD.150 The Nagoya Protocol also clarifies 

that ‘utilization of genetic resources’ means ‘to conduct research and development on the 

genetic and/or biochemical composition of genetic resources, including through the 

application of biotechnology’,151 and that ‘derivative’ means ‘a naturally occurring 

biochemical compound resulting from the genetic expression or metabolism of biological or 

genetic resources, even if it does not contain functional units of heredity’.152 This is in effect 

a broadening of the scope of the CBD’s definitions for resources within national jurisdiction. 

In practice, however, both the CBD and Nagoya Protocol have been applied broadly to 

biological materials including organisms, parts of organisms and derivatives (including 

biochemicals).153  

 

The key advances in the Nagoya Protocol have been to clarify and operationalize the CBD ABS 

obligations. This includes clarifying the processes for access by requiring prior informed 

consent to be accompanied by fair and non-arbitrary rules and procedures on accessing 

genetic resources, information about how to apply for prior informed consent, clear and 

transparent written decision by a competent national authority, issuing permits (or its 

equivalent) that establish compliance, and clear rules and procedures for requiring and 

                                                      
146 See CBD, Arts 28 and 32. 
147 Nagoya Protocol, Preamble and Art 6. 
148 Nagoya Protocol, Art 7. 
149 Nagoya Protocol, Art 1. 
150 Nagoya Protocol, Arts 2 and 3. 
151 Nagoya Protocol, Art 2. A possible problem from this definition is that it might not apply to an orchid collector 

who merely collects the orchid and neither uses or proposed to use the orchid for any other purpose. 
152 Nagoya Protocol, Art 2. 
153 See, for examples, Environment Protection and Biodiversity Conservation Act 1999 (Cth) s 528; Biodiscovery 

Act 2004 (Qld) s 5 and Sch; Biological Resources Act 2006 (NT) ss 4 and 5. 
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establishing mutually agreed terms.154 The administrative mechanisms include National Focal 

Points and Competent National Authorities to provide information about access 

requirements and grant permits respectively,155 take measures to address non-compliance 

with ABS obligations,156 and establish checkpoints to monitor compliance157 including the 

international certificates of compliance.158  

 

Again, Australia is an exemplar developing amendments to the Environment Protection and 

Biodiversity Conservation Regulations 2000 (Cth) that will implement the Nagoya Protocol 

obligations. The existing regulations already satisfy the Nagoya Protocol obligations for 

provider countries – ‘biological resources’ accessed from a ‘Commonwealth area’159 requires 

a permit160 and a concluded benefit sharing agreement where there are commercial uses.161 

The amendments are primarily directed to the user country obligations162 and will create an 

offence to use ‘illegally acquired’ genetic resources or traditional knowledge associated with 

genetic resources and an audit and monitoring function for determining potential 

breaches.163 A range of administrative measures will also be implemented including national 

competent authorities and checkpoints to monitor compliance.164 

                                                      
154 Nagoya Protocol, Arts 6.3 and 17.2-17.4. 
155 Nagoya Protocol, Art 13. 
156 Nagoya Protocol, Arts 15 (genetic resources) and 16 (traditional knowledge). 
157 Nagoya Protocol, Art 17.1. 
158 Nagoya Protocol, Art 17.1(1)(a)(iii). 
159 Environment Protection and Biodiversity Conservation Act 1999 (Cth) ss 301, 525 and 528. 
160 Environment Protection and Biodiversity Conservation Regulations 2000 (Cth) r 8A.06(1). 
161 Environment Protection and Biodiversity Conservation Regulations 2000 (Cth) rr 8A.07 and 8A.08. 
162 Department of Sustainability, Environment, Water, Population and Communities, The Nagoya Protocol in 

Australia (DSEWPC, 2013) available at <http://www.environment.gov.au/system/files/pages/9fc06ac0-f5af-

4b47-a80f-d9378088d743/files/nagoya-factsheet_1.pdf> (accessed 1 September 2018). 
163 Department of the Prime Minister and Cabinet, Regulation Impact Statement for Australia’s Signature of the 

‘Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from 

their Utilization’ to the Convention on Biological Diversity (DPMC, 2011) available at 

<https://ris.pmc.gov.au/sites/default/files/posts/2012/03/02-Nagoya-Protocol-RIS.rtf> (accessed 1 September 

2018). 
164 Ibid. 
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V.  DIFFERENT APPROACHES TO CONSERVATION AND BENEFIT SHARING  

CITES and the CBD were negotiated some 20 years apart. At the time CITES was negotiated 

the global concern was about the huge decline in a number of charismatic species subjected 

to commercial trade and hunting, such as the wild cats,165 and the need to regulate the trade 

for purely conservation objectives.166 The resulting CITES text essentially imposed obligations 

that are inconsistent with the framing of the CBD because CITES addresses trade in identified 

species to conserve those species while the CBD more broadly recognises: an express link 

between conservation generally and sustainable development with ‘common but 

differentiated responsibilities’ between the generally rich developed States and the generally 

poor developing States, recognizing that the rich States needed to transfer finances and 

technology to support economic development; the sovereignty of Nation States to determine 

their own conservation priorities and approaches rather than have these decisions imposed 

on them; and, conservation directed to ecosystems rather than species recognising the 

multitude of threats beyond merely trade.167 Importantly, however, CITES and the CBD do 

not inherently conflict. CITES expressly provides that it does not affect obligations in 

subsequently concluded international agreements relating to ‘other aspects’ of trade and 

taking specimens,168 and the CBD preserves obligations in existing international agreements 

unless they ‘would cause a serious damage or threat to biological conservation’.169  

 

Significantly, the international community acknowledges there is a need to sustain 

cooperation among these agreements and the organisations implementing and governing 

                                                      
165 See International Union for Conservation of Nature, Trade Measures in Multilateral Environmental 

Agreements: A Report by IUCN – the World Conservation Union on the Effectiveness of Trade Measures contained 

in the Convention on International Trade in Endangered Species of Wild Fauna and Flora (IUCN, 2000) pp 43-45. 
166 See, for examples, Sand, above n 31, 31-35. 
167 Rosie Cooney, ‘CITES and the CBD: Tensions and Synergies’ (2001) 10 Review of European Community and 

International Environmental Law 259, 261-266. 
168 CITES, Art XIV(2). 
169 CBD, Art 22.1. 
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these agreements,170 and CITES and the CBD do have a commitment to cooperation, 

coordination and synergies.171 While this could be a basis for forum shifting to undermine 

conservation outcomes,172 there appears to be a formal cooperative relationship between 

CITES and the CBD.173 Notably the CITES’ CITES Strategic Vision: 2008‐2020 includes a 

                                                      
170 General Assembly, The Future We Want (2012) A/RES/66/288, [203]. See also Conference of the Parties to 

the Convention on Biological Diversity, Report of the Seventh Meeting of the Conference of the Parties to the 

Convention on Biological Diversity (2016) UNEP/CBD/COP/7/21, [436] and Annex (Decision VII/26); Conference 

of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna and Flora, Synergy 

Between the Biodiversity‐Related Conventions and Relations with other Organizations (1999) Doc. SC.42.17. 
171 See Conference of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna 

and Flora, CITES Strategic Vision: 2008‐2020, Resolution Conf. 16.3 (Rev. CoP17) (2016) Goal 3 available at 

<https://www.cites.org/sites/default/files/document/E-Res-16-03-R17_0.pdf> (accessed 1 September 2018); 

Conference of the Parties to the Convention on Biological Diversity, Report of the Conference of the Parties to 

the Convention on Biological Diversity on Its Thirteenth Meeting (2016) CBD/COP/13/25, Decisions XIII/1 ([5]), 

XIII/2 (Preamble), XIII/13 ([8]), XIII/21 ([7]), XIII/24 (Annex I, [10] and Annex II, [17]) and XIII/26 ([6]). See also 

Conference of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna and 

Flora, Cooperation of CITES with Other Biodiversity‐related Conventions, Resolution Conf. 16.4 (2013) available 

at <https://www.cites.org/sites/default/files/document/E-Res-16-04.pdf> (accessed 1 September 2018); 

Conference of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna and 

Flora, Cooperation and Synergy with the Convention on Biological Diversity, Resolution Conf. 10.4 (Rev. CoP14) 

(2007) available at <https://www.cites.org/sites/default/files/document/E-Res-10-04-R14.pdf> (accessed 1 

September 2018). 
172 A well-documented example has been the agitation in CITES about whales to undermine the commercial 

moratorium imposed under the International Whaling Commission: see Richard Caddell, ‘Inter-treaty 

Cooperation, Biodiversity Conservation and the Trade in Endangered Species’ (2013) 22 Review of European 

Community and International Environmental Law 264, 267-269. 
173 See, for examples, Conference of the Parties to the Convention on Biological Diversity, Cooperation with 

Other Conventions, International Organizations and Partnerships to Enhance the Implementation of the Strategic 

Plan for Biodiversity 2011‐2020 (2016) UNEP/CBD/COP/13/16, [9]-[10]; Conference of the Parties to the 

Convention on International Trade in Endangered Species of Wild Fauna and Flora, Cooperation with the Global 

Strategy for Plant Conservation of the Convention on Biological Diversity, Resolution Conf. 16.5 (2013) available 

at <https://www.cites.org/sites/default/files/document/E-Res-16-05.pdf> (accessed 1 September 2018). See 

also Conference of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna 

and Flora, Achieving Greater Synergy in CITES and CBD Implementation (2004) CoP13 Doc. 12.1.1; Conference of 

the Parties to the Convention on International Trade in Endangered Species of Wild Fauna and Flora, Sustainable 

Use Principles and Guidelines (2004) CoP13 Doc. 12.1.2. 



 25 

commitment to the CBD’s Strategic Plan for Biodiversity 2011‐2020 and Aichi Biodiversity 

Targets174 and Global Strategy for Plant Conservation.175 A Memorandum of Understanding 

has also been concluded between the secretariats of CITES and the CBD and amended,176 

although the main forms of cooperation, coordination and synergies appear to have been 

partnerships developed at the executive level, such as the Biodiversity Liaison Group, rather 

than coordinated and synergistic regulation.177 There are, however, other indicators that the 

relationship between CITES and the CBD is not so cooperative, coordinated and synergistic 

questioning their expressed commitments.  

 

The CBD’s Strategic Plan for Biodiversity 2011‐2020 and Aichi Biodiversity Targets178 are a plan 

‘to promote effective implementation of the [CBD] through a strategic approach, comprising 

a shared vision, a mission, and strategic goals and targets’ called the ‘Aichi Biodiversity 

Targets’.179 The CBD’s Global Strategy for Plant Conservation is, within the broader 

framework of the Strategic Plan for Biodiversity 2011‐2020, ‘to understand, conserve and use 

sustainably the world’s immense wealth of plant diversity whilst promoting awareness and 

building the necessary capacities for its implementation’.180 Meanwhile CITES’ CITES Strategic 

Vision: 2008‐2020 commitment is to contribute to the achievement of the CBD’s strategies 

                                                      
174 Resolution Conf. 16.3 (Rev. CoP17), above n 171, Goal 3 (Objective 3.4). 
175 Resolution Conf. 16.5, above n 173. 
176 Conference of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna and 

Flora, Memorandum of Cooperation between the Secretariat of the Convention on International Trade in 

Endangered Species of Wild Fauna and Flora and the Secretariat of the Convention on Biological Diversity (1996) 

available at <https://www.cites.org/sites/default/files/common/disc/sec/CITES-CBD.pdf> and amendments 

available at <https://www.cites.org/sites/default/files/common/disc/sec/CITES-CBD-amend.pdf> (accessed 1 

September 2018). See also Conference of the Parties to the Convention on Biological Diversity, Report of the 

Third Meeting of the Conference of the Parties to the Convention on Biological Diversity (1997) 

UNEP/CBD/COP/3/38, [112] and Annex (Decision III/21, [2]); Resolution Conf. 10.4 (Rev. CoP14), above n 171. 
177 CBD/COP/13/25, above n 171, Decision XIII/24 (Annex II, [17] and Table). See also Conference of the Parties 

to the Convention on Biological Diversity, Enhancing Synergies among the Biodiversity‐Related Conventions at 

the National and International Levels (2016) UNEP/CBD/COP/13/15, [5] and Annex II ([4]). 
178 Resolution Conf. 16.3 (Rev. CoP17), above n 171, Goal 3 (Objective 3.4). 
179 UNEP/CBD/COP/10/27, above n 12, Decision X/2. 
180 Ibid, [233] and Decision X/17 ([2] and Annex). 



 26 

and plans by ‘ensuring that CITES and other multilateral instruments and processes are 

coherent and mutually supportive’.181 CITES has specifically identified and addressed CBD ABS 

arrangements.182 Again, however, this is short of a full integration of CITES and the CBD and 

maintains their fragmentation.  

 

Perhaps the best illustration of the ongoing independence of CITES and CBD has been 

recognition by CITES that its cooperation with the CBD is ‘that effective implementation of 

CITES is needed to implement the Strategic Plan for Biodiversity 2011‐2012 and to achieve 

the [Aichi Biodiversity Targets]’.183 This appears to be because the CBD’s engagement with 

CITES184 is about what CITES might do for the CBD rather than ‘each helping implementation 

by the other’,185 and a concern that the CBD’s ABS might deflect CITES from its core tasks 

regulating trade.186 Another example of this independence between CITES and CBD is their 

responses to the CBD’s Global Strategy for Plant Conservation ‘to halt the current and 

continuing loss of plant diversity’187 and it’s update.188 CITES responded early considering the 

                                                      
181 Resolution Conf. 16.3 (Rev. CoP17), above n 171, Goal 3. 
182 See ibid, Objective 3.4. 
183 Resolution Conf. 16.4, above n 171, Preamble. 
184 The CITES Standing Committee did consider the CBD’s ABS arrangements: Conference of the Parties to the 
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interaction between CITES and the Global Strategy for Plant Conservation.189 In addressing 

the strategy Target 11 ‘No species of wild flora endangered by international trade’ the CITES 

Plant Committee reported ‘[e]verything CITES does contribute to this target’190 and the CBD 

secretariat report later accepted that ‘[i]n essence, Target 11 forms the core business of CITES 

activities’ and ‘[o]ngoing actions undertaken for plant species included in CITES Appendix II 

can help ensure that Target 11 is met’,191 and more recently, ‘its implementation, monitoring 

and review is through linkages with [CITES]’.192 CITES has made and continues to make a range 

of other contributions to the Global Strategy for Plant Conservation193 and the CBD 

acknowledges those contributions.194 Again, however, this engagement is about CITES 

independently implementing its mandate that happen to also contribute to the CBD 

mandates. These are independent entities achieving similar ends without clear cooperation, 

coordination or synergies.  

 

Whether full integration is possible or desirable is questionable. Attempts by Nation States to 

introduce specific CBD ABS considerations into their national CITES permits have failed. Brazil 

included an additional CBD ABS consistent measure for the export of various orchids.195 The 

relevant provision in the CITES permit provided:  
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191 Secretariat of the Convention on Biological Diversity, Plant Conservation Report: A Review of Progress in 

Implementing the Global Strategy of Plant Conservation (GSPC) (CBD, 2009) pp 32 and 33. 
192 Secretariat of the Convention on Biological Diversity, Plant Conservation Report, above n 190, p 35. 
193 See, for example, Resolution Conf. 16.5, above n 173. 
194 CBD/COP/13/25, above n 171, [82] and Decision XIII/15, [5]; Conference of the Parties to the Convention on 

Biological Diversity, Report of the Twelfth Meeting of the Conference of the Parties to the Convention on 

Biological Diversity (2014) UNEP/CBD/COP/12/29, [306] and Decision XII/15, [6]. 
195 See Felix Bloch, ‘The “Brazilian Clause”: A Recent Attempt to Create Linkages between the CBD and CITES’ 
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This permit does not extend to the use of biological material to access genetic information, contained in the 

whole or parts of plants, fungus, micro-organisms or animal specimens; in substances derived from the 

metabolism of these living beings or from extracts obtained from live or dead specimens, occurring in situ 

conditions, including domestic ones, or kept in ex situ collections, if obtained in situ conditions, in national 

territory, the continental shelf or the exclusive economic zone, aiming at prospecting for identification of 

components of the genetic patrimony and/or information about associated traditional knowledge with 

potential commercial use.196  

 

The purpose of these kinds of provisions was to constitute a warning and a deterrent against 

unauthorised uses of genetic materials covered by the CBD.197 These measures in CITES 

permits have now stopped reflecting the practical consideration that CITES permits and 

certificates only regulate the one movement of the trade transaction across a border and then 

expire after a specified period so that it is then void.198 Further, there were concerns that 

conflating CITES permits and ABS obligations would impose unsustainable costs and complex 

processes on already underfunded environmental agencies and customs bodies presently 

dealing with the CITES arrangements,199 and a consensus that border controls are not feasible 

for genetic resources and not comparable for the requirements of CITES permits.200 

Importantly, the same terms have different meanings under the CITES and CBD schemes 

                                                      
196 Ibid, 268. 
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Convention on Biological Diversity and the CITES Regarding Access to Genetic Resources and Distribution of 
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198 Resolution Conf. 12.3 (Rev. CoP17), above n 57, [5(g)]-[5(h)], [9] and [11]. 
199 See Tomme Young, ‘An International Cooperation Perspective on the Implementation of the Nagoya Protocol’ 
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making permitting comparisons more complicated and revealing that the schemes have 

different and incompatible purposes.201 This incompatibility between CITES and the CBD 

schemes now seems to be accepted through their administrative practices even though the 

same orchid collected from the wild would need to comply with both schemes.  

 

More recently, CITES resolutions have moved towards addressing the benefits of trade in 

wildlife recognising that ‘implementation of CITES-listing decisions should take into account 

potential impacts on the livelihoods of the poor’.202 In this context, ‘poor’ means ‘those 

pivotal stakeholders … for whom it is key to ensure they receive any benefits of trade, or any 

other benefits arising from the implementation of CITES listings, as incentives to conserve 

species and their associated habitats’.203 Subsequent resolutions have expanded the reach to 

‘rural communities’ (including Indigenous Peoples and local communities)204 with potential 

benefits being maximized, realized, derived and encouraged for those communities.205 This 
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focus, however, has moved to compliance with the broader commitments to sustainable 

development (‘sustainable use’)206 now in the context of the United Nations Conference on 

Sustainable Development (Rio+20), and together with the CBD, each of the CITES and CBD are 

now addressing their separately identified benefit sharing obligations within this broader 

frame rather than addressing the particular fragmentation of their schemes.207  

 

CITES and the CBD have both committed to contributing to the Agenda 2030 Sustainable 

Development Goals and their targets (replacing the Millennium Development Goals from 

2016).208 These include specific commitments for the CBD to ‘[p]romote fair and equitable 

sharing of the benefits arising from the utilization of genetic resources’,209 and for CITES to 

‘[t]ake urgent action to end poaching and trafficking of protected species of flora and fauna, 

and address both demand and supply of illegal wildlife products’210 and ‘[e]nhance global 

support for efforts to combat … trafficking of protected species, including by increasing the 

capacity of local communities to pursue sustainable livelihood opportunities’.211 The 

significance of these commitments was their separate recognition under distinct CITES and 

CBD schemes.212 This is also reflected in other forums. For example, another of the outcomes 

                                                      
206 See Conference of the Parties to the Convention on International Trade in Endangered Species of Wild Fauna 

and Flora, Sustainable Use of Biodiversity: Addis Ababa Principles and Guidelines, Resolution Conf. 13.2 (Rev. 

CoP14) (2007) available at <https://www.cites.org/sites/default/files/document/E-Res-13-02-R14.pdf> 

(accessed 1 September 2018). 
207 See A/RES/66/288, above n 170, [198]-[202] (CBD) and [203] (CITES). 
208 Resolution Conf. 16.3 (Rev. CoP17), above n 171, Goal 3 (Objective 3.4); CBD/COP/13/25, above n 171, 

Decisions XIII/3 (Preamble). 
209 General Assembly, Transforming Our World: The 2030 Agenda for Sustainable Development (2015) 

A/RES/70/1, [15.6]. 
210 Ibid, [15.7]. 
211 Ibid, [15(c)]. 
212 A/RES/66/288, above n 170, [198]-[202] (CBD) and [203] (CITES). See also Conference of the Parties to the 

Convention on International Trade in Endangered Species of Wild Fauna and Flora, A Contribution to the Global 

Follow‐up and Review in the 2017 High Level Political Forum (HLPF) on the Work of the Convention on 

International Trade in Endangered Species of Wild Fauna and Flora (2016) p 3 available at 

<https://sustainabledevelopment.un.org/content/documents/14838CITES_Convention.pdf> (accessed 1 

September 2018). 



 31 

of the of the United Nations Conference on Sustainable Development (Rio+20) was the United 

Nations High-level Political Forum on Sustainable Development (HLPF).213 Under the HLPF 

theme ‘Eradicating poverty and promoting prosperity in a changing world’214 the CITES 

secretariat responded organising a Ministerial Lekgotla held in advance of the seventeenth 

meeting of the CITES Conference of the Parties to explored the nexus between CITES and the 

2030 Agenda for Sustainable Development and the Sustainable Development Goals.215 The 

host and facilitator of the Ministerial Lekgotla reported the need to equitably share benefits 

from CITES regulated trade with ‘marginalized poor communities’ and ‘local and [I]ndigenous 

[Peoples]’.216 These outcomes were then reported to the HLPF as the need ‘to make species 

conservation and the promotion of prosperity mutually supportive’.217 The relevant elements 

of this commitment included CITES listing as part of a strategy to provide sustainable 

livelihoods for rural communities (including Indigenous Peoples and local communities),218 

recognizing resource tenure and ownership (including traditional knowledge associated with 

CITES-listed species), and involvement in decision-making about deriving benefits from 

conserving wildlife.219 Under the same HLPF theme, the CBD secretariat reported to the HLPF 

dealing with ABS in a broader discussion about eradicating poverty and promoting prosperity 

without listing ABS as a specific achievement.220 This might reflect the CBD dealing with this 

HLPF theme under the broader remit of the CBD as an instrument about the first two of the 
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CBD’s three objectives, being conservation of biodiversity and sustainable use of its 

components and not just equitable benefit sharing from utilizing genetic resources.221 Framed 

this way the focus of HLPF theme according to the CBD is addressed to the benefits from the 

first two objectives and their focus on community livelihoods as opposed to using genetic 

resources.222 Interestingly, a synthesis report from the HLPF addressing the CITES and CBD 

reports concluded that to ensure that the benefits reach the poorest and the most vulnerable 

there should be an ‘embedding [of] rights-based approaches into policy designs and 

accountability of such interventions through monitoring and reporting’223 with concrete 

proposals including ‘[i]ncreased coherence in the implementation of different international 

agreements’.224 This perhaps acknowledges the fragmented approaches of CITES and the 

CBD.  

 

These analyses demonstrate that CITES and the CBD (and Nagoya Protocol) have made 

overtures to engagement addressing fragmentation. These overtures, however, remain 

superficial. Their actions in dealing with ABS remain divergent despite similar objectives in 

delivering benefits to promote conservation and sustainable uses. This may reflect the 

different conservation approaches, CITES to specific threatened species and the CBD to 

ecosystems and sustainable development, and institutional silos – as the CITES secretariat has 

demonstrated, ‘CITES cooperates with other treaties only when there is a clearly identified 

common conservation goal in mind’.225 The concern, however, is that because both these 

overlapping schemes apply to wild collected orchids with benefit sharing opportunities that 

are the focus of sustainable development, these might interact with perverse consequences. 

This will require a closer consideration of cooperation, coordination and synergies between 

the schemes, and particularly in addressing wild collected orchids. For present purposes, 
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however, there are limitations apparent in applying CITES permits and certificates in the 

context of ABS. The next question is whether the CBD and Nagoya Protocol might provide a 

better alternative for wild collected orchids, accepting that the CITES and CBD schemes are 

applied independently.  

 

VI.  CERTIFICATION OF COMPLIANCE  

The analyses so far has outlined the formal obligations under CITES and the CBD and Nagoya 

Protocol. Put simply, CITES sets out a permit and certificate scheme based on the perceived 

threat to a species with greater regulation applied to more threatened species.226 CITES, 

however, excludes most commercial orchid species (for example, Cymbidium, Dendrobium, 

Phalaenopsis and Vanda) so that it only applies to the minority of orchid trades,227 and these 

are mostly wild collected orchids where CITES has proven to be poorly implemented and 

enforced.228 Further, the CITES permits and certificates only deal with movement of the 

wildlife across borders, the export permit is only valid for up to six months after it was 

issued,229 the import permit is only valid for up to 12 months after it was issued,230 the import 

and export permits or re-export certificates are cancelled on the import of the 

consignment,231 and the permits and certificates can apply to consignments rather than 

specific and identified individual organisms.232 The effect of the CITES permits and certificates 

is that they are transient and imperfect identifiers that only addresses some aspects of the 
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cross border movement of wildlife. In addressing these limitations,233 and the broader 

concerns about sustainable uses,234 CITES Contracting Parties have started to address 

traceability mechanisms to confirm legal origins, improve data collected about the 

sustainability of the trade, enable easier identification of specimens, better control export 

quotas and reduce fraud and smuggling.235 The benefits will be that ‘trade is legal, sustainable 

and verifiable (traceable and independently monitored), with benefits to commerce 

(economic gains), conservation (habitats and wetlands), and communities (local people and 

cultures)’.236 There has been considerable work in the CITES forums237 to enhance its scheme 
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including establishing a CITES Working Group on Traceability.238 The effect of these 

traceability mechanisms, however, extend beyond the CITES mandate of permits and 

certificates for the trans-border movement of threatened wildlife and, most importantly, 

further encroaches on the ABS arrangements under the CBD and Nagoya Protocol.  

 

These latter obligations under the CBD and Nagoya Protocol are essentially to facilitate access 

and then share benefits.239 The Nagoya Protocol operationalises the process with National 

Focal Points and Competent National Authorities to both make information available about 

the processes for seeking permits and to grant the permits respectively.240 These 

administrative mechanisms confirm prior informed consent, mutually agreed terms and 

benefit sharing obligations according to the national laws that apply to the particular access 

event by issuing an ABS permit.241 These ABS permits are then notified to the Access and 

Benefit-sharing Clearing House242 where they constitute an internationally recognized 

certificate of compliance proving the holder has prior informed consent and mutually agreed 

terms.243 The internationally recognized certificate of compliance also includes other 

important information including the identity of the provider, a unique identifier associated 

with the certificate for the genetic resource, the person or entity to whom prior informed 

consent was granted, and a description of the subject-matter or genetic resources covered 

by the certificate.244 Most importantly, these arrangements do not exhaust or expire.  
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The ideal of an internationally recognized certificate of compliance245 was considered as a 

mechanism for tracing the origin and legal provenance of genetic resources in the early stages 

of negotiating the Nagoya Protocol.246 Rather than being an international system of 

certificates it is really the authority (the permit or its equivalent) issued by national authorities 

and made available to the CBD Access and Benefit-sharing Clearing-House. In effect the 

internationally recognized certificate of compliance provides a link between the source of the 

genetic resources and its current holder. This is reinforced through formal documentation 

and checkpoints.247 These checkpoints require users to submit information about sources of 

genetic resources, prior informed consent, mutually agreed terms and the utilization of the 

genetic resources to the Contracting Party hosting the users.248 This information is then be 

made available, subject to the proper protection of confidentiality, to relevant national 

authorities, the Contracting Party providing the prior informed consent and the Access and 

Benefit-sharing Clearing House.249 Depending on the checkpoints designated by the 

Contracting Party, this will include ongoing communication about non-confidential 

information about the utilization of the genetic resource. The consequences of the certificate 

will be a chain of title that can then be followed through the various checkpoints from the 

source country and into the destination countries and to specific users. Through the 

certificates the CBD and Nagoya Protocol impose a measure of provenance by establishing a 
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permanent record attached to a specific resource and the institutional entities to require and 

then enhance transparency.250 And most importantly, this record will theoretically follow the 

resource along the chain of consumption from collection to the ultimate user into the future.  

 

VII. CONCLUSIONS  

The concern of this article has been that CITES, while partially successful, is not adequately 

regulating the trade in wild collected orchids, and that this might be addressed through more 

efficient and effective regulation under the overlapping CBD and Nagoya Protocol. The 

analyses so far argues that the Nagoya Protocol’s internationally recognized certificate of 

compliance provides a preferable process to the CITES permits and certificates. The main 

factors favouring the Nagoya Protocol’s internationally recognized certificate of compliance 

are that it is not limited in time or to just crossing borders, there is a description of the genetic 

resources, there is a unique identifier and the Access and Benefit-sharing Clearing House will 

provide clear information that can be tracked through checkpoints. Each orchid should have 

a provenance that can be declared to prove its origin and proper legal acquisition because 

every transaction accessing genetic resources engages the CBD and Nagoya Protocol 

according to the country of origin’s national laws. This addresses the problem that CITES 

permits and certificates only apply to some trades, exempt large numbers of artificially 

propagated orchids and only last for limited times and for transfers across borders. In short, 

the Nagoya Protocol’s internationally recognized certificate of compliance potentially 

provides a superior mechanism for tracing the origin and legal provenance of orchids, and 

wild collected orchids in particular. The key limitations, however, on the likely effectiveness 

of the Nagoya Protocol are countries implementing the necessary domestic laws, and that 

users (those transacting to obtain orchids) require the presentation of a valid certificate 

before accepting the transaction acquiring the orchids. These limitations are addressed in 

turn.  

 

First, that there has been a failure of Nation States taking up the Nagoya Protocol. CITES and 

the CBD have broadly been taken up by 183 Nation State members and 196 Contracting 

                                                      
250 See Greiber et al., above n 246, pp 173-182. 
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Parties respectively.251 The Nagoya Protocol currently only has 105 Contracting Parties.252 As 

the listings in Table 1 reveals, many of the countries that have high-value wild orchids have 

signed up for CITES and the CBD, but have failed to sign up for the Nagoya Protocol. And a 

further problem has been the slow implementation of the domestic laws to give effect to 

these international commitments. Among the countries with high value wild orchids, only 

Laos, Viet Nam, Ecuador, Peru, Guatemala, Mexico and Panama have implemented domestic 

ABS regulation consistent with their CBD and Nagoya Protocol commitments. Without the 

basic regulatory infrastructure, the potential to promote conservation and sustainable 

development cannot be realized through the Nagoya Protocol’s potential.  

 

Secondly, in the negotiation of the Nagoya Protocol, a chief concern of many Nation States 

was the obligations on States using accessed genetic resources.253 To address this concern a 

number of user measures were finally agreed including checkpoints254 and an internationally 

recognized certificate of compliance.255 That there were not more, and more prescriptive 

obligations on users was a major disappointment for provider countries.256 The ideal was that 

user countries would require identification of the receiver of the genetic resources so that 

benefit sharing obligations could be enforced with every utilization of the resource. The 

outcome of the Nagoya Protocol was to seek a compromise that balanced the needs of origin 

countries and user countries accepting that a prescriptive obligation was practically 

                                                      
251 Convention on International Trade in Endangered Species of Wild Fauna and Flora, List of Parties to the 

Convention available at <https://www.cites.org/eng/disc/parties/index.php> (accessed 1 September 2018); 

Secretariat of the Convention on Biodiversity, List of Parties available at 

<https://www.cbd.int/information/parties.shtml> (accessed 1 September 2018). 
252 Secretariat of the Convention on Biodiversity, Parties to the Nagoya Protocol available at 

<https://www.cbd.int/abs/nagoya-protocol/signatories/default.shtml> (accessed 1 September 2018). 
253 See Gerd Winter, ‘Towards Common Pools of Genetic Resources – Improving the Effectiveness and Justice of 

ABS’ in Evanson Kamau and Gerd Winter (eds.), Genetic Resources, Traditional Knowledge and the Law: Solutions 

for Access and Benefit Sharing (EarthScan, 2009) p 19. 
254 Nagoya Protocol, Art 17(1)(a). 
255 Nagoya Protocol, Arts 17(1)(a)(iii) and (3). 
256 See, for example, Evanson Kamau, Bevis Fedder and Gerd Winter. ‘The Nagoya Protocol on Access to Genetic 

Resources and Benefit Sharing: What is New and What are the Implications for Provider and User Countries and 

the Scientific Community’ (2010) 6 Law, Environment and Development Journal 246, 257. 
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impossible and a matter for origin countries to set in their domestic arrangements as terms 

and conditions in prior informed consent and mutually agreed terms.257 The internationally 

recognized certificate of compliance, at least in theory, serves to establish origin and proper 

legal acquisition with records made and maintained at appropriate checkpoints. A key 

limitation is that users actually require these certificates before accepting trades and refuse 

trades without proper certifications and records. For orchids, this might be a practical 

mechanism because a strong international community has evolved around orchid collecting 

with an informed public in user countries that are likely to be the major destination for wild 

collected orchids – the orchid fanciers and enthusiasts seeking new and exotic orchid 

varieties.258 This community does, however, appear amenable to these conservation and 

sustainable use concerns.  

 

In a pilot study of orchid communities (often termed ‘associations’) about their knowledge 

and practices, semi-structured interviews were conducted with self-identifying members of 

these communities in 2017 at an international conference of orchid collectors.259 All 

participants were asked a range of questions about their knowledge and practices about 

orchids with a focus on the form and function of their orchid community. The key findings of 

the study were: orchid communities tend to be well developed with global networks of orchid 

                                                      
257 The predominant user countries being industrialized north countries asserting that checkpoints, disclosure 

obligations and certificates of compliance as inflexible, costly and ineffective: see Matthias Buck and Clare 

Hamilton, ‘The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits 

Arising from their Utilization to the Convention on Biological Diversity’ (2011) 20 Review of European Community 

and International Environmental Law 47, 53. 
258 Research on the Internet trade in orchids reveals wild collected orchids are a major item of trade, favouring 

rare orchids and bypassing CITES regulations: see Hinsley et al., above n 19; Amy Hinsley, Diogo Verissimo, and 

David Roberts, ‘Heterogeneity in Consumer Preferences for Orchids in International Trade and the Potential for 

the Use of Market Research Methods to Study Demand for Wildlife’ (2015) 190 Biological Conservation 80. 
259 The interviews were conducted according to the National Statement on Ethical Conduct in Human Research 

with approval from the Griffith University Ethics Committee (Griffith University ethics reference number: 

2017/701): National Health and Medical Research Council, Australian Research Council and Australian Vice-

Chancellors’ Committee, National Statement on Ethical Conduct in Human Research (NHMRC, 2007 and updated 

to 15 May 2015) available at <http://www.nhmrc.gov.au/guidelines/publications/e72> (accessed 1 September 

2018).  
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societies, conferences, exchanges, and so on; orchid communities are interested in exotic 

(wild) orchids being knowledgeable, collectors, exchangers, and so on; these communities are 

open to the broader publics with the threshold entry criteria only being an interest in orchids; 

while they are self-regulated they maintain formal internal processes such as membership 

lists, meeting protocols, conferences, displays and shows, newsletters, and so on; and, most 

are concerned about orchid sustainability and conservation. For example, in response to the 

question ‘Are there any rules about collecting from the wild?’ one interviewee responded:  

 

Yes. Rule number one, if you’re digging [Western Australian] terrestrial orchids you have to have a permit to 

do it. Particularly if you are doing it as a member of the species society. Does everybody comply with? In all 

honesty I couldn’t say yes. I will not and have not imported plants that were wild collected and I’m very 

specific with suppliers we use all over the world that these have to be 100 per cent artificially propagated.  

 

For present purposes, a significant finding from the pilot study was that orchid communities 

are amenable to messages about orchid sustainability and conservation, and that these 

communities are well organized with sophisticated information exchange networks including 

thousands of orchid societies globally,260 large international conferences, many botanic 

gardens displays, membership lists, newsletters, and so on.261 This suggests that engaging 

with this community on the need for Nagoya Protocol’s internationally recognized certificate 

of compliance, or similar documentation, to prove provenance is eminently possible and likely 

to find favour. This awareness raising will undoubtedly require education and capacity 

building and the existing orchid communities have the communication infrastructure in place 

(such as newsletters) and have identifiable communities identified (such as membership lists) 

to make this a feasible prospect. Most importantly, however, this suggests that users can 

embrace a mechanism that assesses provenance and might be an avenue to deal with the 

trade in wild collected orchids as fanciers are a key destination for wild collected orchids.262 

This is significant because CITES permits and certificates are specifically directed to border 

                                                      
260 For example, Australia hosts more than 100: see Australian Orchid Council Inc, Australian Orchid Societies 

available at <http://orchidsaustralia.com.au/index.php/links/australian-orchid-societies> (accessed 1 

September 2018). 
261 See Pickering and Ballantyne, above n 3, pp 193-194. 
262 See Swarts and Dixon, above n 2, 544 and the references therein. 
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controls and not ABS263 and their application to ABS is complicated by the same terms having 

different meanings under the CITES and CBD schemes.264 Framed this way, engaging orchid 

communities is aligned with the purposes of the Nagoya Protocol’s internationally recognized 

certificate of compliance and likely to be a viable means of enforcement through self-

regulated community standards and practices (and clearer evidence for prosecution of 

improper acquisition). By limiting the consumption of end users of wild collected orchids 

without appropriate certificates, this will further promote proper certification with its 

benefits of conservation and sustainable development.  

 

More problematic, however, is the apparent rhetoric of CITES and the CBD to a commitment 

of cooperation, coordination and synergies,265 when in practice they have maintained their 

independence and fragmentation. The CBD’s engagement with CITES is about what CITES 

might do for the CBD rather than ‘each helping implementation by the other’,266 and the CITES 

concern that the CBD’s ABS might deflect CITES from its core tasks regulating trade.267 Orchids 

fall squarely within both regulatory schemes and, depending on the national laws, those 

collecting orchids will require both CITES permits and certificates and CBD and Nagoya 

Protocol permits and internationally recognized certificate of compliance. Orchids might be 

the appropriate model system for these entities to properly address cooperation, 

coordination and synergies. Without this the independent evolution of these schemes is likely 

to increasingly overlap with potential perverse outcomes compromising conservation and 

sustainable uses and development. Working together, however, has the prospect of 

delivering better conservation and sustainable use and development outcomes.  

  

                                                      
263 See Dross, above n 200, p 46; Ruiz et al., above n 197, p 203. 
264 See Sprotte, above n 201, pp 88-89. See also Dross and Wolff, above n 201. 
265 See Resolution Conf. 16.3 (Rev. CoP17), above n 171, Goal 3; CBD/COP/13/25, above n 171, Decisions XIII/1 

([5]), XIII/2 (Preamble), XIII/13 ([8]), XIII/21 ([7]), XIII/24 (Annex I, [10] and Annex II, [17]) and XIII/26 ([6]). See 

also Resolution Conf. 16.4, above n 171; Resolution Conf. 10.4 (Rev. CoP14), above n 171. 
266 SC53 Doc. 8 (Rev. 1), above n 184, p 6. 
267 SC53 Summary Record (Rev. 1), above n 186, p 4. 
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Table 1: Commitment to international obligations. This table sets out the commitment of 

key orchid source countries to the CITES, CBD and Nagoya Protocol and whether these 

countries have implemented domestic legislation to apply those commitments within their 

jurisdictions.  
 Nation State  CITESa  CBDb  Nagoya 

Protocol  
Domestic CITES 
regulation  

Domestic ABS 
regulation  

Asia Brunei  • • - • - 
 Cambodia  • • • • - 
 China • • • • - 
 Indonesia  • • • • - 
 Laos • • • - • 
 Malaysia • • - • - 
 Myanmar  • • • - - 
 Philippines  • • • - - 
 Singapore • • - • - 
 Thailand  • • - • - 
 Viet Nam • • • • • 
Andean Bolivia  • • • • - 
 Colombia  • • - • - 
 Ecuador  • • • - • 
 Peru  • • • • • 
Latin America Argentina  • • • • - 
 Brazil  • • - • • 
 Chile  • • - • - 
 Costa Rica  • • - • • 
 Guatemala  • • • • • 
 Mexico  • • • • • 
 Panama  • • • • • 
 Venezuela  • • - • - 
Others Australia  • • - • - 
 Europe Union  • • • • • 
 Japan  • • • • • 
 United States  • - - • - 

a – See <https://www.CITES.org/eng/disc/parties/chronolo.php> (accessed 1 September 2018).  
b – See <https://www.cbd.int/information/parties.shtml> (accessed 1 September 2018).  
c –  See <https://www.cbd.int/abs/nagoya-protocol/signatories/default.shtml> (accessed 1 September 2018).  
d – National legislation that is ‘believed generally to meet the requirements for implementation of CITES’ (Category 1) since 2017 
(CITES CoP17): see <https://CITES.org/sites/default/files/eng/prog/Legislation/CITES_national_legislative_status_table.pdf> 
(accessed 1 September 2018).  
e – See ‘Legislative, administrative and policy measures’ (MSR) <https://absch.cbd.int/countries> (accessed 1 September 2018).  
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