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Beware the Double-edged Sword: When Private 
Regulation (By-laws) Seeks to Limit Freehold 
Land Rights (Short-term Holiday Letting in 
Multi-owned Properties)
Melissa Pocock*

The sharing economy and its impact on multi-owned properties (MOP) is 
an evolving area of law that directly affects multiple jurisdictions throughout 
Australia. The MOP sector is a growing industry and liveability for residential 
properties is fundamental. This article considers four key decisions: Byrne v 
Owners of Ceresa River Apartments Strata Plan 55597 (Ceresa), O’Connor 
(Senior) v Proprietors, Strata Plan No 51 (Pinnacle), Owners Corporation PS 
501391P v Balcombe and Body Corporate for Hilton Park CTS 27490 v Colin 
Robertson (Hilton Park v Robertson). Each case dealt with limiting short-term 
letting of lots through the MOPs’ by-laws. This article considers the Member’s 
decision in distinguishing Ceresa and Pinnacle in Hilton Park v Robertson 
and contrasts the positions in New South Wales and Victoria resulting from 
the Fair Trading Amendment (Short-term Rental Accommodation) Act 2018 
(NSW) and Owners Corporations Amendment (Short-stay Accommodation) 
Act 2018 (Vic), respectively.

I. INTRODUCTION

Currently, 26% of Australian housing is in a multi-owned property (MOP).1 This form of land titling 
contains a minimum of two lots and shared property which is held in common ownership. A separate 
legal entity (an owners’ corporation) manages the scheme. The MOP and owners’ corporation are 
created upon registration of the plan and other foundation documents with the relevant government 
department. It is an increasingly popular way of structuring real property developments in Australia, 
with both dwelling starts2 and approvals for the construction of MOP lots exceeding those of detached 
dwellings in Australia.3

In a market with strong growth, liveability for residential MOPs is important. One issue that has plagued 
the sector for years is the conflict between resident owners and the holiday-makers who let lots in 
residential MOPs from investment owners. Resident owners have long expressed concerns regarding 
amenity, noise, high wear and tear of common area facilities, security, safety and loss of community feel 
in an MOP as a result of itinerant occupiers.4 Submissions made to the 2016 Legislative Committee for 

* PhD, LLB (First Class Honours)/B Bus (Accounting), Lecturer, Real Estate and Property Development, Department of Tourism, 
Sport and Hotel Management, Griffith University, Gold Coast Campus. Thank you to Elizabeth Englezos for the research and the 
anonymous reviewers for their invaluable commentary on an earlier draft.
1 Australian Bureau of Statistics, “Census of Population and Housing: Australia Revealed” (Publication 2024.0, 2017).
2 Hazel Easthope et al, Australian National Strata Data 2018 (31 May 2018) City Futures Research Centre, 24, 25 <http://apo.
org.au/node/174131>.
3  Australian Bureau of Statistics, “Building Approvals, Australia” (Publication 8731.0, April 2016) <http://www.abs.gov.au/
AUSSTATS/abs@.nsf/allprimarymainfeatures/66BD0227C6EED21ECA257FE300158C51?opendocument>.
4 These were the same arguments raised Estens v Owners Corp SP 11825 [2017] NSWCATCD 63 and identified in both the Committee 
for Environment and Planning, Legislative Assembly of Parliament of New South Wales, Adequacy of the Regulation of Short-term 
Holiday Letting in New South Wales (October 2016) <https://www.parliament.nsw.gov.au/committees/DBAssets/InquiryReport/
ReportAcrobat/6080/Final%20Report%20-%20Adequacy%20of%20the%20Regulation%20of%20Short-Term%20Holiday%20
Letting%20in%20New%20South%20Wales.pdf> and the Environment and Planning Committee, Legislative Council of Parliament 

http://apo.org.au/node/174131
http://apo.org.au/node/174131
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Environment and Planning’s assessment of the regulatory adequacy of short-term holiday letting (STHL) 
in New South Wales were polarised,5 as were the submissions made to the Short-term Holiday Letting 
in New South Wales Options Paper.6 The views reflected a desire by some owners to earn income from 
under-utilised assets while others saw it as negatively affecting residential areas.7

Traditionally, STHL occurred through booking agents and, particularly in Queensland, the onsite letting 
agent. However, online platforms such as Airbnb and others, have now established the technological 
infrastructure to facilitate mass participation in the shared economy by providing peer-to-peer 
accommodation rental options.8 Between its launch in 2012 and 2017, Airbnb facilitated 1.3 million 
STHL stays in Australian cities.9 The platform’s remarkable growth, together with that of its competitors, 
demonstrates that owners and occupiers are increasingly engaging in the shared economy through 
STHL.10 The popularity of utilising one’s property in this manner, however, appears to be exacerbating 
tensions within MOPs from mixing occupation types in traditionally residential schemes.11

Relevantly, the majority of Airbnb listings are now outside of the traditional tourist areas.12 Deloitte 
Access Economics interprets this expansion of STHL into suburbs and beyond as providing visitors 
with a unique “living experience more similar to a local resident”.13 However, resident MOP owners are 
concerned by the proliferation of STHL within MOPs intended for long-term occupation.14 Questions 
have been raised as to the appropriateness of tourists intruding15 first into residential neighbourhoods, and 
second into MOPs that were not designed with tourists in mind.16 In this respect, owner representative 
group, the Owners Corporation Network (OCN) alleges that influxes of STHL tenants may change the 
character of a residential MOP, affecting amenity for long-term occupants. The OCN goes so far as to 
say, “Our homes are not hotels, and we need a say on short-term stays. It’s not the sharing economy if 
you don’t ask, it’s simply theft”.17 The OCN argues that enabling STHL without input from existing 
owners could undermine “confidence in strata living”.18

Edgeworth recognises the impact on common facilities that STHL, which approximates a commercial 
venture, may have over residential use.19 The additional financial burden placed on MOP owners from 

of Victoria, Inquiry into the Owners Corporations Amendment (Short-stay Accommodation) Bill 2016 (June 2017) <https://www.
parliament.vic.gov.au/446-epc/inquiry-into-the-owners-corporations-amendment-short-stay-accommodation-bill-2016>.
5 Committee for Environment and Planning, Legislative Assembly of Parliament of New South Wales, n 4, v.
6 Department of Planning and Environment, New South Wales Government, Options Paper on Short-term Holiday Letting in 
New South Wales (20 July 2017) <https://www.planning.nsw.gov.au/-/media/Files/DPE/Other/short-term-holiday-letting-options-
paper-20-July-2017.pdf?la=en>.
7 Committee for Environment and Planning, Legislative Assembly of Parliament of New South Wales, n 4, v.
8 Clayton M Christensen and Michael E Raynor, The Innovator’s Solution: Creating and Sustaining Successful Growth (Harvard 
Business School Press, 2003).
9 John O’Mahoney et al, Economic Effects of Airbnb in Australia (Deloitte Access Economics, 2017) 11.
10 In this regard, of those 1.3 million stays, 800,000 were booked in 2015–2016 alone, a significant increase from the year before: 
O’Mahoney, n 9, 5.
11 Owners Corporation Network, Our Strata Our Choice <https://www.ocn.org.au/ourstrataourchoice>.
12 O’Mahoney, n 9, 3.
13 O’Mahoney, n 9, 25, 30.
14 Owners Corporation Network, n 11.
15 Brendan Edgeworth, “Strata Schemes and Short-term Lettings (Again)” (2018) 92 ALJ 160, 164.
16 Owners Corporation Network, n 11.
17 Owners Corporation Network, n 11.
18 Owners Corporation Network, “Submission to the NSW Government’s Short-term Holiday Letting Options Paper” (31 October 
2017) 3.
19 Edgeworth, n 15, 164.
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wear and tear and damage is one of the arguments led by organisations such as the OCN in its calls for 
self-regulation.20

The Grattan Institute recommended that regulation was needed to achieve a balance between MOP owners 
who are utilising peer-to-peer platforms for STHL, and resident owners and long-term tenants within 
MOPs.21 Deloitte Access Economics largely agreed, acknowledging the potential concerns regarding 
neighbourhood and amenity impacts and concluding that regulation could assist to address concerns.22 
Some organisations are calling for MOPs to be able to self-regulate,23 essentially permitting owners’ 
corporations to determine whether STHL within the MOP is permissible. There is, however, a danger 
with adopting this approach. By-laws requiring that MOP lots be used for “residential” purposes, where 
those “residential” purposes do not extend to STHL effectively deprive owners of established proprietary 
rights.24 While the WA Court of Appeal and the Privy Council disagree with this interpretation,25 Sherry 
rightly questions how indefeasible an MOP owner’s title to their lot is if by-laws, which do not require 
unanimous consent of owners to be adopted, can divest owners of such proprietary interests.26 An MOP’s 
ability to govern activities on private property, without the need for those activities to affect others and 
without the ordinary controls that would be imposed on a democratic government, are concerning.27 Not 
only do by-laws of this nature affect current owners and occupiers, but also future owners. Land use, 
which is fundamentally what STHL is about, is a local planning issue, the impact of which should be 
determined by local governments tasked with this planning function, not neighbouring owners.28

Despite the cogent arguments raised by Sherry against further expanding the by-law making power of 
owners’ corporations, on 21 August 2018 the NSW Government assented to the Fair Trading Amendment 
(Short-Term Rental Accommodation) Act 2018 (NSW) (FTA(STRA) Act). That Act enables owners’ 
corporations to self-regulate STHL within MOPs in certain circumstances.29 Further, it is intended that 
a Statewide environment planning policy (SEPP) under the Environmental Planning and Assessment 
Act 1979 (NSW) will be drafted to include a standard definition for STHL and provide exemptions from 
the need to obtain development approval in certain circumstances.30 Finally, the Act also establishes a 
framework for a mandatory code of conduct and a dispute resolution process.31

Contrary to the position in New South Wales, Victorian regulators have not permitted owners’ 
corporations to self-regulate STHL through by-laws.32 The Owners Corporations Amendment (Short-stay 

20 Owners Corporation Network, n 11.
21 Jim Minife and Trent Wiltshire, Peer-to-Peer Pressure: Policy for the Sharing Economy (Grattan Institute, 2016) 1.
22 O’Mahoney, n 9, 8.
23 Owners Corporation Network, n 18, 12.
24 Cathy Sherry, Submission No 1 to Environment and Planning Committee, Victorian Government, 13 December 2016, 1.
25 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304; O’Connor v Proprietors, Strata Plan No 
51 [2018] 4 WLR 22.
26 Cathy Sherry, “How Indefeasible Is Your Strata Title: Unresolved Problems in Strata and Community Title” (2009) 21(2) Bond 
LR 159, 165.
27 Cathy Sherry, “Land of the Free and Home of the Brave? The Implications of United States Homeowner Association Law for 
Australian Strata and Community Title” (2014) 23 APLJ 94, 99.
28 Guy Dwyer and Tristan Orgill, “Living Like a Local or Rampant Tourism? Short-term Holiday Letting in New South Wales and 
the Regulation of Sharing by Planning Laws” (2017) 22 LGLJ 3, 3.
29 Fair Trading Amendment (Short-Term Rental Accommodation) Act 2018 (NSW) Sch 2, inserts Strata Schemes Management Act 
2015 (NSW) s 137A.
30 The Hon Matt Kean and The Hon Anthony Roberts, “Short-term Holiday Letting Plan a Win-Win” (Media Release, 5 June 
2018) 1.
31 Fair Trading Amendment (Short-Term Rental Accommodation) Act 2018 (NSW) Sch 1, which inserts Fair Trading Act 1987 
(NSW) ss 54A–54E.
32 Victorian Government, Response to the Environment and Planning Committee’s Inquiry into the Owners Corporations Amendment 
(Short-stay Accommodation) Bill 2016 (November 2017) <https://www.parliament.vic.gov.au/images/stories/committees/SCEP/
Owners_Corporations_Amendment_Bill/Victorian_Government_response_to_the_Environment_and_Planning_Committee_
Inquiry_into_the_Short-stay_Accommodation_Bill_-_Tabling_Version_-_Nov.pdf>.
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Accommodation) Act 2018 (Vic) (OCA(STA) Act), assented to on 14 August 2018, establishes a complaints 
and dispute resolution procedure targeted at negative conduct engaged in by holiday-makers.33 The 
OCA(STA) Act seeks to balance the sometimes competing, but legitimate interests of owners and 
occupiers – that is, “the right to enjoy one’s private property free from unreasonable disturbance from 
others and the right to economically exploit one’s property consistent with planning law”.34

Prior to the passage of the FTA(STRA) Act, adjudicators and tribunals in New South Wales had consistently 
limited the ability of an owners’ corporation to pass valid by-laws which restrict the STHL of lots.35 That 
remains the position in Victoria after the OCA(STA) Act. While the question of self-regulation has been 
resolved in New South Wales and Victoria, no such legislative amendments have been proposed for 
Queensland.

However, the position in the Body Corporate and Community Management Act 1997 (Qld) (BCCM 
Act) appears clear: s 180(4) states that “[a] by-law cannot prevent or restrict a transmission, transfer, 
mortgage or other dealing with a lot”. This has been consistently interpreted by adjudicators and the 
tribunal as invalidating by-laws which purport to prohibit STHL.36 There are similarities in the wording 
of the relevant sections of the BCCM Act with the Strata Titles Act 1985 (WA) and the Strata Titles 
Ordinance  (CAP 9.04) (the Ordinance), considered in Byrne  v Owners of Ceresa River Apartments 
Strata Plan 5559737 (Ceresa) and O’Connor (Senior)  v Proprietors, Strata Plan No 5138 (Pinnacle) 
respectively. However, given the Regulation  Module structure that has been adopted in Queensland, 
the Queensland Civil and Administrative Tribunal (QCAT) distinguished both Ceresa and Pinnacle in 
the recent case of in Body Corporate for Hilton Park CTS 27490  v Colin Robertson (Hilton Park  v 
Robertson).39 While Tribunal decisions do not hold precedent value, Hilton Park v Robertson is arguably 
a good indication of the approach a court would take in interpreting the BCCM Act provisions.

The impact of the FTA(STRA) Act is also considered, and contrasted with Victorian law in the 
OCA(STA) Act.

II. BACKGROUND TO CERESA

The case, in essence, concerned an attempt by The Owners of Ceresa River Apartments Strata Plan 55597 
(OC) to prevent the STHL of three lots within Ceresa River Apartments (the Scheme). The Scheme, 
registered in 2008, is located in the riverfront Perth suburb, Rivervale, and contains 113 residential 
apartment lots.40

The Scheme’s Management Statement K654715 (Management Statement) was registered upon its 
creation and contained by-law 16, which provides in part:

16. Use of Premises

 16.1 Subject to the Schedule 1 bylaw 16 a proprietor of a residential lot may only use his lot as a residence.
 16.2 Notwithstanding bylaw 16.1 a proprietor of a residential lot may:
 16.2.1 grant occupancy rights in respect of his lot to residential tenants.41

33 Owners Corporations Amendment (Short-stay Accommodation) Act 2018 (Vic) s 5, which inserts Owners Corporations Act 2006 
(Vic) s 159A.
34 Sherry, n 24, 5.
35 The most recent case determined in New South Wales is Estens v Owners Corp SP 11825 [2017] NSWCATCD 63.
36 See Macleay Tower & Villas [2017] QBCCMCmr 12; Hilton Park [2017] QBCCMCmr 249; Body Corporate for Hilton Park 
CTS 27490 v Colin Robertson [2018] QCATA.
37 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304.
38 O’Connor v Proprietors, Strata Plan No 51 [2018] 4 WLR 22.
39 Body Corporate for Hilton Park CTS 27490 v Colin Robertson [2018] QCATA.
40 Owners of Ceresa River Apartments Strata Plan 55597 v Haines [2015] WASAT 72, [3].
41 Owners of Ceresa River Apartments Strata Plan 55597 v Haines [2015] WASAT 72, [9] (emphasis added).
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The Scheme was initially approved for “multiple dwelling” use under the City of Belmont planning 
scheme. “Dwelling” is defined in the planning scheme as “a building or portion of a building being 
used … for the purpose of human habitation on a permanent basis”.42

Seeking to make their lots available for STHL, the owners of lots 17, 14 and 7 respectively, sought 
the City of Belmont’s approval to change the permitted use of their lots to “serviced apartments”.43 
Approvals were granted on 8 July 2009, 23 May 2013 and 4 July 2013.44 Classification as a “serviced 
apartment” entitled the owners to let the lots for “short-stay accommodation”, which restricted 
occupation by any one person “to a maximum of 3 months in any 12 month period”.45 Therefore, 
while the by-laws in the Management Statement required letting of the lot as a “residence” to 
“residential tenants”, the City of Belmont’s planning approval permitted use of the lots as short-
stay accommodation. This conflict between the two instruments led the OC to seek orders from the 
WA State Administrative Tribunal on whether, despite the planning approval, by-law 16 restricted 
occupation to “residential tenants”.46

The Tribunal ruled in favour of the OC.47 The owner of lot 14, Byrne, appealed the decision to the 
Supreme Court of Western Australia. On appeal, Pritchard J concluded that while the Member had erred 
in his decision,48 it was not sufficient to overturn the ruling in favour of the OC.49

Adopting the principles set out in Owners of Strata Plan No 3397  v Tate50 to interpret the by-laws, 
Pritchard J determined that Strata Titles Act 1985 did not prohibit an owners’ corporation from regulating 
the types of permissible tenancies within a scheme. That is, an owners’ corporation could resolve that 
owners may only let their lots to a tenant who intended to use it as their “residence”.51 Her Honour 
determined that “residence” refers to an occupant who “‘demonstrates the intention’ to reside at the 
lot for an extended period, or to make it his address, or who intends to call the lot ‘home’ or his place 
of abode”.52 A “resident” is thus “a person who makes a lot his or her permanent place of abode”.53 
Therefore, her Honour concluded that by-law 16 validly restricted Scheme lots from being utilised for 
short-stay accommodation.

Byrne appealed the Supreme Court’s decision to the Court of Appeal.

III. THE CERESA DECISION

In a joint judgment, Murphy and Mitchell JJA and Beech J held in favour of the OC. Their Honours 
considered the extent to which by-laws could regulate use of a lot, concluding that by-law 16 merely 
restricted letting of lots to “residents” for use as their “residence”.54 Their Honours held that the wording 
of by-law 16 did not purport to impose a prohibition on leasing and, therefore, was valid.

In reaching that conclusion, their Honours reviewed ss 6, 6A and 42 of the Strata Titles Act 1985, the 
relevant parts of which are set out below:

42 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304, [14].
43 Owners of Ceresa River Apartments Strata Plan 55597 v Haines [2015] WASAT 72, [5].
44 Owners of Ceresa River Apartments Strata Plan 55597 v Haines [2015] WASAT 72, [6].
45 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304, [4], [15].
46 Owners of Ceresa River Apartments Strata Plan 55597 v Haines [2015] WASAT 72, [1].
47 Owners of Ceresa River Apartments Strata Plan 55597 v Haines [2015] WASAT 72, [1].
48 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 [2016] WASC 153, [95].
49 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 [2016] WASC 153, [96].
50 Owners of Strata Plan No 3397 v Tate (2007) 70 NSWLR 344.
51 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 [2016] WASC 153, [72], [109].
52 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 [2016] WASC 153, [108].
53 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 [2016] WASC 153, [112].
54 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304, [132], [143].
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6. Strata/survey plan may restrict use of parcel or part of parcel

 (2) Where a registered strata/survey-strata plan restricts the use to which the parcel or part of the parcel 
may be put, a proprietor, occupier or other resident of any lot that is part of the parcel shall not use, 
or permit to be used, the parcel or part of the parcel in any manner that contravenes the restriction.

…

and
6A. Restrictions relating to retired persons

  ...
 (2) Nothing in this section or section 6 is to be read as limiting the power of the strata company to make 

by-laws under s 42 relating to the circumstances in which persons, other than the occupier, may 
reside in a lot which is subject to a restriction referred to in subsection (1).

and
42. By-laws

 (1) A strata company may make by-laws, not inconsistent with this Act, for—
  ...
 (c) other matters relating to the management, control, use and enjoyment of the lots and any common 

property.
  ...
 (3) No by-law, amendment or repeal of a by-law is capable of operating so as to prohibit or restrict the 

devolution of lots or any transfer, lease, mortgage or other dealing therewith or to destroy or modify 
any easement implied or created by this Act.

 (6) Without limiting the operation of any other provision of this Act, the by-laws for the time being in 
force bind the strata company and the proprietors … or occupier or other resident of a lot to the same 
extent as if the by-laws had been signed and sealed by … each … respectively. (emphasis added)

The Court identified that the use of “proprietor, occupier or other resident” and “reside” in ss 6(2) and 
6A(2) of the Strata Titles Act 1985 respectively, were important. While “proprietor”55 and “occupier”56 
are defined in the Strata Titles Act 1985, “other resident” and “reside” are not. Their Honours determined 
that under s 6A(2) of the Strata Titles Act 1985, a “resident” “is or includes someone who ‘reside[s] 
in’ a lot”.57 The authorities considering the term indicate a “degree of continuity of living at the lot” to 
make “the lot his or her settled or usual abode” is implied.58 The Law Reform Commission of Western 
Australia similarly concluded that a weekend visitor would not be a “resident”.59 The Court followed this 
line of reasoning holding that a “resident” would not normally include guests staying with the owner or 
occupier for a few days, as “reside” implied a longer-term stay.60 The Court determined that s 6A of the 
Strata Titles Act 1985, therefore, empowered the OC to make by-laws under s 42 of the Act, regulating 
the circumstances in which a person may “reside” in a lot. This extended to limiting stays that did not 
qualify as “residence”.

Section 42(3) of the Strata Titles Act 1985 invalidates by-laws purporting to prohibit or restrict leasing of 
lots. The Court considered whether by-law 16 fell afoul of that section by, in effect, prohibiting leasing 
through limiting the lot’s use as a “residence”. The Court distinguished between a prohibition on leasing 
and restriction of use. Their Honours drew analogies between the limitation of permissible tenancies in 

55 A “proprietor” means “the person who is for the time being registered under the Transfer of Land Act 1893 as proprietor of an 
estate in fee simple or an estate for life in a lot”: Strata Titles Act 1985 (WA) s 3.
56 An occupier means “in relation to a lot … a person in lawful occupation of that lot”: Strata Titles Act 1985 (WA) s 3.
57 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304, [104] (emphasis added).
58 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304, [111], citing Commissioner of Taxation v 
Miller (1946) 73 CLR 93; Marana Holdings Pty Ltd v Commissioner of Taxation [2004] FCA 233; GrainCorp Operations Ltd v 
Liverpool Plains Shire Council (2013) 194 LGERA 83; Davey v Savage (Unreported NSWSC, 2 August 1984, BC8411501); Fox v 
Stirk [1970] 2 QB 463.
59 The Law Reform Commission of Western Australia, The Strata Titles Act 1966-1978, Report on Project No 56 (December 1982); 
Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304, [111].
60 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304, [111].
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commercial buildings and prohibition on smoking within schemes,61 holding that those by-laws were 
merely restrictions on use. Similarly, a requirement for tenants to use the lot as a “residence” merely 
limited the approved use by reference to the intended occupation type.62 It was not a prohibition on 
leasing. The lots in the cases referred to could be leased, provided that the owners complied with the 
by-laws. Therefore, if the proposed occupation type satisfied the requirements of by-law 16, the lease 
would be permissible and, as a result, by-law 16 did not breach s 42(3) of the Strata Titles Act 1985.

In order to determine whether the residence requirements in by-law 16 were met when engaging in STHL 
pursuant to the development approval, their Honours’ considered the term “resident”, concluding that 
there was no intended permanency of occupation. The holiday-makers did not expect that the premises 
would become their home and would return to their usual abode at the end of their stay in the lots, 
however long or short. Therefore, holiday-makers could not be regarded as residing in those lots.63 As 
such, use of the lots for STHL failed the residency test. This, in turn, meant that owners breached by-law 
16 by engaging in STHL. While the planning approval permitted the use, it did not mandate the adoption 
of that use, nor did it override the MOP’s power to impose additional restrictions on use.64

Sherry criticises this aspect of the Court’s decision, opining that the local government arguably misconceived 
the OC’s role by making use under the planning approval subject to the OC’s consent.65 She states that 
the Court’s conclusion appears to ignore the point that unanimous consent is not required to pass by-laws, 
effectively enabling the OC to change owners’ established rights without their consent. There are good 
policy reasons why a by-law, which deprives an owner of their ability to put the lot to an otherwise lawful 
use, is repugnant.66 Some of those reasons include the long-term consequences for current and future 
owners, limitations on future use and the unknown impact of that, valuation implications and potentially 
funding availability for transactions in circumstances where the local government has deemed the use 
appropriate for the site.67 However, given the wording of the by-law, the Court did not consider whether 
STHL was within the scope of “residential use” or “dwelling” in the disparate planning regulations.68 
STHL was not prohibited per se; rather, the by-law banned non-residential use. The Court decided the 
more limited question before their Honours. This aspect of the decision in Ceresa may be contrasted with 
the position in Victoria resulting from Owners Corp PS 501391P v Balcombe69 (Watergate).

IV. PINNACLE

“The Pinnacle” apartments are a 34-lot residential MOP located in Providenciales on the Turks and 
Caicos Islands. Upon registration under the Ordinance on 12 September 2005, the following by-law was 
included in the MOP’s governing documents:

7.1 Each Proprietor shall: …

 9. Not use or permit his Residential Strata Lot to be used other than as a private residence of the Proprietor 
or for accommodation of the Proprietor’s guests and visitors. Notwithstanding the foregoing, the 

61 Mackie v Henderson (2011) 42 WAR 194, affirming Sydney Diagnostic Services Pty Ltd v Hamlena Pty Ltd (1991) 5 BPR 
11,432 and Bapson Pty Ltd v Puyeti Pty Ltd (Unreported, NSWSC, 24 May 1990, BC9002451), affirmed in Salerno v Proprietors 
of Strata Plan 42724 (1997) 8 BPR 15,457: Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304, 
[117]–[119].
62 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304, [132], [143].
63 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304, [149], [151].
64 Byrne v Owners of Ceresa River Apartments Strata Plan 55597 (2017) 51 WAR 304, [16]. The planning approval contained the 
following paragraph:

“The issuance of planning approval does not negate the need for the owner and/or applicant to seek all other approvals. You may 
also require approval under the Strata Titles Act 1985 from any relevant strata company or other strata lot owners.”
65 Cathy Sherry, “Conveyancing and Property: Airbnb Short-term Letting in Strata Schemes” (2017) 91 ALJ 952, 956.
66 Sherry, n 65, 956.
67 Sherry, n 65, 956.
68 Sherry, n 65, 956.
69 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299.
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Proprietor may rent out his Residential Strata Lot from time to time provided that in no event shall any 
individual rental be for a period of less than one (1) month.70

O’Connor owned Unit 102 in the MOP and had, since 2007, been engaging in STHL, seemingly 
contravening by-law 9. The owners’ corporation sought to restrain O’Connor from engaging in STHL of 
the unit, in much the same way that the OC did in Ceresa. At first instance, Ramsay-Hale J dismissed the 
application by the owners’ corporation, but her Honour’s decision was reversed on appeal to the Court 
of Appeal. O’Connor sought leave of the Privy Council to appeal the decision.71

Their Honours determined that validity of the by-laws turned on an interpretation of s  20(4) of the 
Ordinance, which provides:

20(4) No by-law shall operate to prohibit or restrict the devolution of strata lots or any transfer, lease, 
mortgage or other dealing therewith or to destroy or modify any easement implied or created by this 
Ordinance.

Carnwath LJ writing for the Board, referred to Ceresa favourably, essentially mirroring the Court of 
Appeal’s reasoning. In this regard, his Honour concluded that a by-law was unobjectionable if it limited 
use of lots to residential purposes and defined what residential use was.72 The one-month minimum 
timeframe imposed by by-law 9 merely defined what the owners’ corporation believed was legitimately 
required to ensure the scheme maintained its residential nature.73 Imposing a minimum timeframe in the 
by-law for a lease was not regarded as a prohibition or restriction on leasing contrary to s 20(4) of the 
Ordinance, but rather a regulation of use.74

V. THE POSITION IN QUEENSLAND

On the face of it, the BCCM Act provisions are similar to those contained in both the WA Strata Titles Act 
1985 and the Turks and Caicos Islands Ordinance. However the Regulation Module structure adopted by 
the Queensland Government when enacting the BCCM Act makes Queensland’s legislative regime unique.

In this regard, the Regulation Modules are tailored to suit the different kinds of projects potentially 
developed under the BCCM Act. Each of the Regulation Modules are contained in separate Regulations, 
the most relevant of which are the “default Module”, the Body Corporate and Community Management 
(Standard Module) Regulation 2008 (Qld) (Standard Module) and the Body Corporate and Community 
Management (Accommodation Module) Regulation  2008 (Qld) (Accommodation Module). The 
Explanatory Note accompanying the Accommodation Module defined the purpose of the Accommodation 
Module as providing “management processes designed for schemes that are used predominantly as 
holiday letting or serviced apartment operation”. According to Bugden, the Accommodation Module was 
initially designed to apply to buildings where permanent accommodation was prohibited, limiting use of 
the lots within such a building to STHL.75 Public consultation and subsequent enactments have watered 
down the prohibition76 so that the Accommodation Module may apply to schemes with “predominantly 
accommodation lots”, including both long- and short-term residential and hotel letting.77 The Standard 
Module’s purpose, communicated in its Explanatory Note, is to provide “management processes for 
predominantly owner-occupied schemes and schemes which are a mix of permanent residential and 
holiday letting”.

70 “Residential Strata Lot” is defined as “a Strata Lot which is intended for use as a residence”: O’Connor v Proprietors, Strata 
Plan No 51 [2018] 4 WLR 22, [3].
71 O’Connor v Proprietors, Strata Plan No 51 [2018] 4 WLR 22, [4].
72 O’Connor v Proprietors, Strata Plan No 51 [2018] 4 WLR 22, [16].
73 O’Connor v Proprietors, Strata Plan No 51 [2018] 4 WLR 22, [18].
74 O’Connor v Proprietors, Strata Plan No 51 [2018] 4 WLR 22, [20].
75 Gary Bugden, “What Are the Practical Options to Regulate Long Term Contracts?” (Paper presented at the Strata and Community 
Title in Australia for the 21st Century 2011 Conference, 7–9 September 2011) 18.
76 Bugden, n 75, 18.
77 Body Corporate and Community Management (Accommodation Module) Regulation 2008 (Qld) s 3.
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Both the Standard Module and the Accommodation Module foreshadow the use of lots for 
“accommodation” purposes,78 extending to both long-term rentals and STHL. In addition to these 
references in the Regulation Modules, the BCCM Act was amended in 2007 by the Body Corporate and 
Community Management and Other Legislation Amendment Act 2007 (Qld) to add a further secondary 
object to it. That secondary object, contained in s 4(e), is “to encourage the tourism potential of community 
titles schemes without diminishing the rights and responsibilities of owners and intending buyers, of lots 
in community titles schemes”. Serviced apartments with 15 or more rooms accounted for nearly 77,500 
bed spaces and 13.7 million room nights in Queensland in the June 2016 quarter alone.79 It is, therefore, 
not surprising that one of the objects of the BCCM Act is to encourage the tourism potential within MOPs 
and that the Regulation Modules specifically anticipate STHL as a use. As a result, it is unlikely that the 
approach taken by the NSW Government in the FTA(STRA) Act will be adopted in Queensland.

Section 169(1)(b)(i) of the BCCM Act provides that by-laws may regulate the “use and enjoyment” of 
lots in an MOP. That power is limited by s 180 of the BCCM Act which provides:

180. Limitations for by-laws
  ...

 (3) If a lot may be lawfully used for residential purposes, the by-laws cannot restrict the type of residential use.
 (4) A by-law cannot prevent or restrict a transmission, transfer, mortgage or other dealing with a lot.

Examples—
1 A by-law cannot prevent the owner of a lot from leasing … a lot … 

 (5) A by-law must not discriminate between types of occupiers.

A lease is a dealing affecting a lot,80 and while not explicitly mentioned in the section itself, it is clear 
that it was intended to be covered by the section through its inclusion in the example.

Unlike the other States, the Queensland provisions have not been considered by a superior court, merely 
the QCAT. The most recent decision by the QCAT was Hilton Park v Robertson. That case involved a 
10-lot scheme on the Noosa River in Noosaville. The first Community Management Statement for the 
scheme, recorded in 1999, included the following by-law:
 12.1 Each lot must be used for only the following purposes:
 12.1.1 Lots 1 to 10 for residential purposes and not commercial purposes.81

In October 2016, Mr and Ms Robertson entered into a contract to purchase Lot 7 in the scheme for use 
as a STHL investment property. A property manager managed the lot and it was listed on the website 
Stayz.com.au.82 In February 2017, at the Annual General Meeting of the owners’ corporation (or body 
corporate as it is known in Queensland), a motion purportedly restricting the term of the any occupancies 
to six months was carried.83 The motion in question was Motion 14, which provided:

Motion 14. Permission to Let – 6 Months (Ordinary Resolution)

THAT a unit owner be permitted to let the relevant unit (and that the meaning of ‘commercial purposes’ in 
By-law 12.1.1 be amended to reflect the outcome of this motion if and as carried) provided that the term 
of any such tenancy occupation agreement be for a period of not less than six months.84

Mr and Ms Robertson challenged the validity of Motion 14. At first instance, the Adjudicator held that 
such a motion was invalidated by s 180(3) and (4) of the BCCM Act.85 The Adjudicator affirmed the 
decision in Lynkim Lodge,86 in which it was held:

78 See in particular Body Corporate and Community Management (Accommodation Module) Regulation 2008 (Qld) s 3.
79 Australian Bureau of Statistics, Tourist Accommodation. Series 8635 (AGPS, 2016).
80 Land Title Act 1994 (Qld) ss 28, 64.
81 Hilton Park v Colin Robertson [2018] QCATA, [2].
82 Hilton Park v Colin Robertson [2018] QCATA, [3].
83 Hilton Park v Colin Robertson [2018] QCATA, [4], [5].
84 Hilton Park v Colin Robertson [2018] QCATA, [5].
85 Hilton Park [2017] QBCCMCmr 249.
86 Lynkim Lodge [2016] QBCCMCmr 419.
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I am satisfied that the plain English meaning of “residential purposes” includes any type of residential 
purpose, including short and long term letting and permanent residency. There is no suggestion that lots 
in this scheme cannot lawfully be used for residential purposes. It follows then that the attempt to record 
a by-law to limit the type of residential use of a lot to only long term letting or permanent residency is a 
restriction of the type of residential use contrary to subsection (3).

The proposed by-law is also purporting to restrict the capacity of lot owners to lease their lots. As such it 
is contrary to subsection [(4) of the BCCM Act].

The body corporate appealed the Adjudicator’s decision to the QCAT Appeals Division. In Hilton Park v 
Robertson, Member King-Scott relied upon the principles of statutory interpretation set out in Project 
Blue Sky Inc v Australian Broadcasting Authority87 and s 14A of the Acts Interpretation Act 1954 (Qld) to 
reach a decision to dismiss the appeal. Those statutory interpretation principles require an interpretation 
to be adopted which give meaning to the intentions of the legislators and best achieves the purpose of 
the relevant Act. In reaching his decision, Member King-Scott concluded that the secondary object of 
s  4(e) of the BCCM Act to encourage “the tourism potential [of] community titles schemes without 
diminishing the rights and responsibilities of owners” was relevant. That, combined with the policy 
objective of the Accommodation Module to provide management processes designed for “schemes that 
are used predominantly as holiday letting or serviced apartment operation” set out in the Explanatory Note 
indicated that STHL was not only anticipated but encouraged.88 Given that the Community Management 
Statement for the scheme noted the Accommodation Module as the applicable Regulation Module, STHL 
was not a commercial use for the purposes of By-law 12.1.1, but rather a “residential purpose”.89 As 
Motion 14 purported to restrict the type of residential occupation to long-term tenancies, this contravened 
s 180(1) and (4) of the BCCM Act. Section 180(1) of the BCCM Act invalidates such by-laws.90

As noted above, on the face of it, the provisions in the BCCM Act are similar to those contained in the 
Strata Titles Act 1985 and the Ordinance. The body corporate raised both Ceresa and Pinnacle as relevant 
in its submissions; however, Member King-Scott distinguished both cases. He regarded Queensland’s 
Regulation Module structure as fundamentally different to those Acts, rendering the cases distinguishable.91

Member King-Scott’s strong decision in Hilton Park v Robertson answers the question, at least at the 
level of the QCAT, as to the applicability of Ceresa and Pinnacle to Queensland. It is submitted that the 
stated secondary object of the BCCM Act, the recognition in the Regulation Modules of STHL and the 
importance of MOPs to the Queensland tourism industry indicates that an approach like that taken by 
New South Wales in the FTA(STRA) Act is unlikely. In fact, any legislative amendments in Queensland 
dealing with STHL are only likely to focus on issues such as conduct including overcrowding, consistent 
with the final report into the review of the BCCM Act.92

VI. NSW LEGISLATIVE CHANGES

The NSW Government has been considering the question of STHL and the appropriate regulatory 
response to it for a number of years, dedicating significant resources to government reviews and 
community consultation.93 At the time of writing, the commencement date of the FTA(STRA) Act had 

87 Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355.
88 Hilton Park v Colin Robertson [2018] QCATA, [74].
89 Hilton Park v Colin Robertson [2018] QCATA, [74].
90 Hilton Park v Colin Robertson [2018] QCATA, [75], [84].
91 Hilton Park v Colin Robertson [2018] QCATA, [77], [80].
92 Commercial and Property Law Research Centre, Government Property Law Review Options Paper Recommendations Body 
Corporate Governance Issues: By-laws, Debt Recovery and Scheme Termination (2017) Queensland University of Technology 
<http://www.justice.qld.gov.au/__data/assets/pdf_file/0007/508714/qut-recommendations-by-laws-debt-recovery-and-scheme-
termination.pdf>.
93  See Committee for Environment and Planning, Legislative Assembly of Parliament of New South Wales, n 4; New South 
Wales Government, Response to the Final Report of the Parliamentary Inquiry into the Adequacy of Regulation of Short Term 
Holiday Letting (2017) <https://www.parliament.nsw.gov.au/committees/DBAssets/InquiryReport/GovernmentResponse/6080/
Government%20Response%20-%20Inquiry%20into%20the%20adequacy%20of%20short-term%20holiday%20letting%20
in%20NSW.pdf>; Department of Planning and Environment, n 6.
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not been proclaimed. Therefore, the current provisions of the Strata Schemes Management Act 2015 
(NSW) continue to apply to regulate STHL in New South Wales until that Act comes into force. This 
part reviews the amendments made by the FTA(STRA) Act.

The FTA(STRA) Act will launch the framework enabling the NSW Government to implement its three-
pronged response to STHL. The response includes:

 (1) a mandatory code of conduct for industry participants;
 (2) extension of by-law making powers for owners’ corporations to regulate STHL in MOPs; and
 (3) an SEPP dealing with STHL.

Schedule 1 of the FTA(STRA) Act empowers the adoption of the mandatory code of conduct for STHL.94 
The code will apply to “industry participants”, including guests, accommodation providers, agents and 
others who grant occupation rights (eg tenants who let part or all of the premises to holiday-makers).95 
Breaches of the code may be subject to monetary penalties up to 1,000 penalty units96 and participants 
being placed on the exclusion register preventing them from participating in STHL for the duration of 
the listing.97

The second limb of the Government’s response, and the one which is the focus of this article, is the 
explicit articulation of an MOP’s authority to create by-laws dealing with STHL. Schedule 2 of the 
FTA(STRA) Act inserts into s 137A of the Strata Schemes Management Act 2015 which provides:

137A Short-term rental accommodation

 (1) A by-law made by a special resolution of an owners corporation may prohibit a lot being used for 
the purposes of a short-term rental accommodation arrangement if the lot is not the principal place of 
residence of the person who, pursuant to the arrangement, is giving another person the right to occupy 
the lot.

 (2) A by-law has no force or effect to the extent to which it purports to prevent a lot being used for 
the purposes of a short-term rental accommodation arrangement if the lot is the principal place of 
residence of the person who, pursuant to the arrangement, is giving another person the right to occupy 
the lot.

The status of the lot as a principal place of residence or otherwise, limits application of the by-law, 
meaning that STHL may only be prohibited when the lot is not the principal place of residence of the 
person granting the occupation right. A by-law is invalid to the extent that it purports to apply to principal 
places of residence. This is positive, but the same protections are not granted to investment owners.

Sherry notes that the scope of by-law making powers is already so broad as to provide “no real limit 
on the content of by-laws”.98 The existence of a broad by-law making power and the equally broad 
interpretation of that power is concerning.99 Owners’ corporations may adopt or change by-laws through 
a special resolution,100 enabling majority voters in the MOP to fundamentally alter valuable property 
rights and interests without the consent of or compensation given to the affected owners. Further, while 
the owners as a collective may approve the by-laws, the requirement for another special resolution to 
amend them potentially locks the limited resource that property is into sub-optimal use. An MOP’s 

94 Fair Trading Act 1987 (NSW) s 54B inserted by Fair Trading Amendment (Short-Term Rental Accommodation) Act 2018 (NSW) 
Sch 1.
95 Fair Trading Act 1987 (NSW) s 54A inserted by Fair Trading Amendment (Short-Term Rental Accommodation) Act 2018 (NSW) 
Sch 1.
96 Fair Trading Act 1987 (NSW) s 54C inserted by Fair Trading Amendment (Short-Term Rental Accommodation) Act 2018 (NSW) 
Sch 1.
97 Fair Trading Act 1987 (NSW) s 54B(2)(i) inserted by Fair Trading Amendment (Short-Term Rental Accommodation) Act 2018 
(NSW) Sch 1.
98 Cathy Sherry, Strata Title Property Rights: Private Governance of Multi-owned Properties (Routledge, 2017) 124, 128; Strata 
Schemes Management Act 2015 (NSW) s 139(1).
99 Sherry, n 26, 181.
100 Strata Schemes Management Act 2015 (NSW) s 141.
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fragmented ownership facilitates self-interested owners vetoing changes,101 ensuring that the use (or 
prohibition, in the case of STHL) continues indefinitely.102 Like restrictive covenants, by-laws run with 
the land103 meaning both current and future owners will be affected. They are not required to be “tested 
against a benchmark of public benefit” and effectively are “the legislature presenting private citizens, 
whether developers or owners, with a carte blanche to create and burden property with whatever rights 
and restrictions that currently take their fancy”.104

By-laws made under the FTA(STRA) Act will have a retrospective effect, stripping owners of existing 
rights to engage in STHL, where permitted under planning law, without consent and without a requirement 
for reasonableness. The FTA(STRA) Act has effectively authorised private expropriation of another’s 
property rights. While in a different context, the High Court in R & R Fazzolari Pty Ltd v Parramatta City 
Council105 was highly critical of adopting a broad interpretation of compulsory acquisition legislation 
in favour of local governments because of the impact on private property rights in circumstances where 
significant private-sector benefits (in addition to community and public-sector benefits) would have been 
generated. It is astonishing that power of a similar nature has been extended to owners’ corporations 
in the form of a by-law making power, where both the judicial limits of such a power are not clearly 
defined, nor are the same constraints imposed on local governments applicable.106 As Sherry states:

Land use is a question of planning law. It cannot be the case that people can purchase a fee simple only to 
discover that their neighbours have voted to prevent them using their land for an otherwise legal purpose. If 
someone purchased a restaurant which was part of a mixed-use strata scheme, it would not be acceptable for the 
majority of residential owners to ban commercial use because they are disturbed by the smell of frying fish.107

However, this is precisely what the NSW legislature has done. By doing so, it has reinforced the misnomer 
that MOP land is somehow “less than” fee simple,108 and given different classes of MOP owners varying 
rights where some actions are protected, and others are not. It has also seemingly forgotten the “dead 
hand” principle enshrined in property law which seeks to limit obligations made by current owners 
which affect future owners where “use, value, marketability and transferability” are impacted.109

One, perhaps, will question the real impact of these provisions. While owners have demonstrated an 
“instinctive reticence … to wield those powers”110 in relation, for example, to banning smoking within 
lots (possibly because the scope of the by-law making powers are unknown)111 the same does not appear 
to be the case with STHL. Numerous cases at tribunal level112 have already challenged the restriction in 
s 139(2) of the Strata Schemes Management Act 2015 which invalidates by-laws prohibiting or restricting 
dealings with lots, including leasing. These cases have been decided consistently: adjudicators and 
tribunals ruling by-laws that attempt to prohibit or restrict STHL are invalid.

To date there have been no NSW superior court decisions directed to STHL by-laws. However, cases 
such as Sydney Diagnostic Services Pty Ltd v Hamlena Pty Ltd113 suggest that restrictions on use which 

101 In a Queensland context, the High Court has affirmed that owners may act in a self-interested manner when voting at a general 
meeting of the MOP: Ainsworth v Albrecht (2016) 261 CLR 167, [64].
102 Michael A Heller, “The Tragedy of the Anticommons: Property in the Transition from Marx to Markets” (1997–98) 111 Harv 
LR 621.
103 Sherry, n 98, 28–29.
104 Sherry, n 26, 177.
105 R & R Fazzolari Pty Ltd v Parramatta City Council (2009) 237 CLR 603.
106 Sherry, n 98, 124–125; Sherry, n 27, 99.
107 Sherry, n 65, 955.
108 Cathy Sherry, “Recent Developments in Strata Law: By-law Making Power and Short-term Letting” (2016) 90 ALJ 853, 857.
109 Sherry, n 98, 147.
110 Sherry, n 108, 857.
111 Sherry, n 98, 125.
112 See Estens v Owners Corp SP 11825 [2017] NSWCATCD 63.
113 Sydney Diagnostic Services Pty Ltd v Hamlena Pty Ltd (1991) 5 BPR 11,432.
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merely reduce the number of potential purchasers or tenants is not a breach of s 139(2),114 a position 
adopted in both Ceresa and Pinnacle. Despite this, the question of whether NSW courts will interpret 
s 139(2) of the Strata Schemes Management Act 2015 consistently with prior tribunal cases, or otherwise, 
will become moot once the FTA(STRA) Act commences.

The argument that STHL is a planning matter has been made above. Amendment of planning laws is the 
third limb of the NSW Government’s response to STHL. The proposal, which at the time of writing is 
out for consultation, provides for:

• the adoption of a standardised definition of short-term rental accommodation as “the commercial use 
of an existing dwelling, either wholly or partially, for the purposes of short-term accommodation, 
but does not include tourist and visitor accommodation”;115

• STHL being permitted,116 subject to:

○ properties having a permitted use as residential accommodation; and117

○ STHL is conducted in compliance with the planning consent, MOP by-laws, maximum 
occupation standards, fire safety requirements and health regulations;118 and

• STHL to be exempt or complying development pursuant to the proposed SEPP.

As noted above, owners may rent part of their principal place of residence largely without limitations, 
as this is regarded as having “minimal impact”.119 It is, perhaps, ironic that the FTA(STRA) Act also 
facilitates data collection by the government so it is better informed on the industry.120 Where hosts are 
not present, the SEPP will mandate that councils permit STHL for a minimum of 180 days per annum.121 
Adopting a Statewide approach which sets such a high minimum permitted level of letting diminishes 
the local councils’ roles in determining what are in the best interests of their community. There are 
numerous advantages and disadvantages of STHL for those local communities, and planning for them is 
properly within the realm of local councils.

However, the potential justification for introduction of the SEPP is the lack of response by councils to 
date. The final report into STHL concluded that the lack of a standardised definition for STHL across 
the State was a “serious regulatory shortcoming”.122 However, the lack of information on STHL and its 
broader economic and community impacts may account for why many local governments have been 
slow to act.

VII. VICTORIAN APPROACH

Victorian owners’ corporations are empowered to adopt by-laws by the Owners Corporations Act 2006 
(Vic). The scope and wording of the provisions differ markedly from the WA, NSW and Queensland 
regimes. In fact, when comparing the provisions of the Owners Corporations Act 2006 to the superseded 
NSW legislation, Riordan J in Watergate held that those differences justified distinguishing a key NSW 
case,123 rendering by-law making powers in Victoria notably narrower.

114 Sally Kim, “Airbnb’s under Fire in Estens v Owners Corporation SP 11825” [2018] APLB 24, 26.
115 New South Wales Government, Short-term Rental Accommodation Planning Framework Explanation of Intended Effect (2018) 9.
116 However, note that the provisions permitting use of dwellings for STHL will not apply to boarding houses, seniors housing, 
group homes and “affordable rental housing” approved under the State Environmental Planning Policy (Affordable Rental 
Housing) 2009 and the State Environmental Planning Policy No. 70 Affordable Housing: New South Wales Government, n 115, 10.
117 New South Wales Government, n 115, 10.
118 New South Wales Government, n 115, 11.
119 New South Wales Government, n 115, 10.
120 Fair Trading Act 1987 (NSW) s 54B(2)(e) inserted by the Fair Trading Amendment (Short-Term Rental Accommodation) Act 
2018 (NSW) Sch 1 and Dwyer and Orgill, n 28, 18.
121 Where the properties are located outside the Greater Sydney area, the SEPP will permit STHL for 365 days per year unless the 
local council reduces that limit down to a minimum of 180 days: New South Wales Government, n 115, 19.
122 Committee for Environment and Planning, Legislative Assembly of Parliament of New South Wales, n 4.
123 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [157]–[158].
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The by-law making power in s 138 of the Owners Corporations Act 2006 authorises owners’ corporations 
to make rules for the “control, management, administration, use or enjoyment of the common property 
or of a lot” in respect of the matters set out in Sch 1. While there are a number of powers to regulate 
behavioural conduct within the Schedule, the only powers relating to lots are contained in Sch 1 s 5 of 
the Owners Corporations Act 2006. The most relevant is s 5.1 “change of use of lots”.

The Court in Watergate considered the validity of the following by-law 34 adopted at the owners’ 
corporation’s inaugural general meeting in 2004:

34 RESTRICTIONS – CONDUCTING TRADE

34.1 The Proprietor or Occupier of a residential Lot must not use a Lot or the Common Property for ant 
trade, profession or business (other than letting the Lot for residential accommodation to the same party 
for periods in excess of one month), nor permit any other person to do so, unless:

 a. The person … is a full time resident of the Lot and only operates a home office …
 b. The relevant planning scheme does not prohibit the relevant … business …
 c. The Lot owner has obtained all necessary permits …

34.2 Except for commercial/retail Lots, the Proprietor or Occupier of a residential Lot must not use that 
Lot or any part of the Common Property for any trade or business nor permit others to do so.

The Watergate Apartments and the Respondents’ business, Docklands Executive Apartments which 
operates from 14 apartments within the building,124 have both been the subject of extensive litigation.125 
In Watergate, the owners’ corporation sought an injunction restraining the Respondents from conducting 
their STHL business pursuant to by-law 34. The Victorian Civil and Administrative Tribunal (VCAT) 
dismissed the application and the owners’ corporation appealed to the Supreme Court. The appeal 
centred on whether the owners’ corporation could validly adopt by-laws which sought to regulate use of 
lots within the MOP. Riordan J compared both the historical development of the Victorian legislation (as 
compared to New South Wales) and the above provisions to conclude that the owners’ corporation acted 
ultra vires by purporting to pass by-law 34.126

His Honour held that an owners’ corporation’s principal role is to manage and administer common 
property.127 Nevertheless, there are provisions in Sch 1 of the Owners Corporations Act 2006 that empower 
it to regulate owners’ and occupiers’ conduct within their lots,128 but they are far more limited. The Court 
assessed whether the Parliament intended to extend the by-law making powers to enable prohibition of 
particular uses where those uses might increase the chance of negative behavioural incidences occurring. 
Alternatively, was the power limited to regulation of negative behaviours, such as noise and nuisance?129

Riordan  J answered the first question in the negative, concluding that the owners’ corporation was 
empowered only to regulate behaviour. In this regard, his Honour held that an owners’ corporation may 
only seek to regulate conduct within lots by enforcing the Standard Rules contained in Sch 2 of the 
Owners Corporations Act 2006.130 Parliament did not, in “clear and unambiguous language”, evince an 
intention to grant more extensive powers.131 Therefore, given the breadth of the prohibitions in by-law 
34, it exceeded the scope of the owners’ corporation’s powers.132

His Honour also considered whether there was a connection between by-law 34 and the Standard Rules in 
Sch 2 of the Owners Corporations Act 2006 “sufficiently direct and substantial” to confirm its validity.133 

124 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [5].
125 See, eg, Salter v Building Appeals Board (2013) 200 LGERA 120; Genco v Salter (2013) 46 VR 507.
126 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [1].
127 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [1].
128 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [111].
129 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [122].
130 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [112].
131 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [1].
132 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [123].
133 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [122].



Beware the Double-edged Sword

(2019) 93 ALJ 951 965

Riordan J considered the owners’ corporation’s evidence on the effect of STHL within the MOP and 
Mr Salter’s response, concluding that a nexus existed between the by-law, the attempt to regulate noise 
and conduct generally by visitors, and the standard by-laws in Sch 2 of the Owners Corporations Act 
2006.134 However by-law 34 did more than regulate that behavioural conduct; it attempted to prohibit 
STHL. Therefore, it went “beyond any restraint which could be reasonably adopted”135 rendering the 
by-law invalid under this ground too.

The differences between the approach taken in interpreting the Strata Titles Act 1985 and the Owners 
Corporations Act 2006 are significant. In Ceresa the OC was empowered to regulate use of lots by 
prescribing residential occupancy as a necessity, despite the planning permit authorising use as short-
stay accommodation, albeit subject to the OC’s consent. By way of contrast, Riordan J held no legislative 
intention was evident to empower owners’ corporations to overrule uses permitted under planning 
legislation.136 His Honour concluded that any such intention would have to be manifest in order to offset 
the presumption against interfering with vested property rights and interests.137

The OCA(STA) Act has since been enacted. Unlike the FTA(STRA) Act, it does not extend by-law making 
powers, instead:

• establishing a complaints and dispute resolution system;
• empowering owners’ corporations to require breaches be remedied; and
• authorising the VCAT to make orders  including prohibiting STHL of a lot or part  thereof,138 

imposition of civil penalties not exceeding $1,100,139 together with any other orders the VCAT was 
already empowered to make under s 165 of the Owners Corporations Act 2006.

Breaches which may be the subject of complaints to the owners’ corporation or the tribunal include noise 
and behaviour complaints, safety and security concerns, obstruction of common property and damage to 
lots, common property or other structures.140

Some within the development industry, for example Capital Alliance141 and Mirvac,142 are responding to 
owners’ concerns on amenity of MOPs where STHL is permitted under planning approvals by registering 
restrictive covenants against MOPs and obtaining personal guarantees from buyers not to engage in 
STHL. While the concerns are legitimate, Sherry notes that:

It does not necessarily follow that preventing your neighbours from exercising an ordinary property right 
… is a reasonable, justifiable response. Nor does it necessarily follow that, just because people share a 
building, they have a right to determine how other co-owners use their private, individually-owned lots … 
Planning law is where the answer to short-term letting should be found.143

With respect to the developers, Sherry is correct. Restrictions of this nature may “impair or sterilise the 
uses that the land can be put to by future generations”.144 Without being able to accurately predict the 

134 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [120].
135 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [120], Riordan J quoting South Australia v Tanner (1989) 166 CLR 
161, 165.
136 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [1], [123].
137 Owners Corp PS 501391P v Balcombe (2016) 51 VR 299, [123].
138  Owners Corporations Act 2006 (Vic) ss  159E(1)(b), 169G inserted by the Owners Corporations Amendment (Short-stay 
Accommodation) Act 2018 (Vic) ss 5, 7 respectively.
139  Owners Corporations Act 2006 (Vic) ss  159E(1)(a), 169G inserted by the Owners Corporations Amendment (Short-stay 
Accommodation) Act 2018 (Vic) ss 5, 7 respectively.
140  Owners Corporations Act 2006 (Vic) s  159A(2)(a)–(e) inserted by the Owners Corporations Amendment (Short-stay 
Accommodation) Act 2018 (Vic) s 5.
141 Allison Worrall, “Developer Capital Alliance Bans Short-stay Letting in New Melbourne Apartment Towers” (5 June 2018) 
Domain <https://www.domain.com.au/news/developer-capital-alliance-bans-shortstay-letting-in-new-melbourne-apartment-
towers-20180605-h10zsu/?utm_campaign=strap-masthead&amp;utm_source=the-age&amp;utm_medium=link&amp;ref=pos1>.
142 Worrall, n 141.
143 Sherry, n 108, 858–859.
144 Sherry, n 98, 55.
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future, “there are clear economic benefits to each generation deciding for itself what it does with its land, 
rather than having land use predetermined by their great-grandparents”.145

Acceptance or otherwise of those restrictive covenants is arguably a question determinable by a buyer 
when they purchase a lot. While the covenants are registrable instruments upon creation of the MOP, off 
the plan purchasers may not understand, nor even have read the documents prior to purchasing.146 A lack 
of availability, affordability or a lack of understanding of off the plan disclosure materials may render any 
“choice” associated with property offerings and therefore, consent to the instruments “purely theoretical”.147

VIII. CONSIDERATIONS FOR THE FUTURE

The sharing economy and its impact on MOPs is an evolving area of law that directly affects a significant 
portion of Australian housing throughout all the States and Territories. The differing legislative systems 
in place for MOPs and the case law interpreting those arrangements, which have evolved over decades, 
have created a patchwork of regulation that varies between jurisdictions. Those differences are becoming 
more pronounced with State parliaments tailoring legislative regimes to suit community concerns in 
each jurisdiction. At the heart of every legislative system for MOPs in Australia is the management of 
the land, buildings and assets of the owners’ corporation for the benefit of owners and occupiers, and the 
underlying property rights associated with these assets. Liveability within residential MOPs is of critical 
importance to residents, and the growth in popularity of MOPs and the sharing economy ensures the 
ongoing importance of the issue.

Irrespective of jurisdiction, MOPs are affected by STHL. While it is not a new phenomenon, the 
development of online platforms facilitating peer-to-peer accommodation has enabled mass participation 
in the sharing economy by owners and occupiers within MOPs and other property types. The rapid 
increase in the popularity of those online platforms has impacted on the liveability of MOPs, leaving 
owners’ corporations ill-equipped to deal with the issues arising. The Grattan Institute and Deloitte 
Access Economics recognised need for legislative reform to ensure a balance of interests between 
stakeholders and the Victorian and NSW Governments have recently assented to amendments of the 
applicable legislation in each State.

This article  has criticised the amendments to be implemented by the FTA(STRA) Act. It has also 
investigated a number of key cases in various jurisdictions in Australia and considered the different 
approach adopted by the Victorian Supreme Court in Watergate, together with the amendments adopted 
through the OCA(STA) Act.

Both the impact on liveability within MOPs, and the importance of the MOP sector in Australia justifies 
further research being conducted and a monitoring of the impact of the amendments on both liveability and 
underlying property rights affected by them. Can a balance between competing stakeholder interests be 
achieved? The questions ripe for research and further academic debate are of fundamental importance to 
our property law system. The technology may be relatively new, but property rights have been developed 
over centuries of considered judgments. Parliament must be very careful not to undo those lessons learned. 
Impinging on others’ long-established rights should not be the response to concerns, albeit important 
ones, raised by owners. This article has argued that enlarging the by-law making power to allow owners’ 
corporations to self-regulate the permissibility of STHL is not the answer. Legislation which adopts an 
approach of the kind in the FTA(STA) Act is a double-edged sword. The fix implemented in it has potentially 
broad-reaching and significant long-term impacts that may be far worse than the initial problem. Land use 
is a question properly determined under planning legislation. STHL should remain within the purview 
of local governments, rather than at the whim of private parties who, in New South Wales and Western 
Australia will have the ability to dictate another owner’s rights to deal with their property, without the need 
for consent or compensation for the long-term and economic impacts of the actions.

145 Sherry, n 98, 55.
146 James L Winokur, “The Mixed Blessing of Promissory Servitudes: Toward Optimizing Economic Utility, Individual Liberty and 
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