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Abstract 

My research applies risk theory to the long-standing problem of planning scheme complexity 

in Queensland. For the purpose of my thesis, planning scheme complexity has two 

elements. Firstly, the process of preparing a planning scheme is complex, taking years and 

costing a lot of money. Secondly, the documents created out of the process are unclear and 

their lack of clarity generates uncertainty.  

 

Much has been written to criticise planning schemes in terms of their complexity but it is a 

legal problem that, so far, defies solving. Before the problem can be solved, there is a need 

to understand planning scheme complexity and its fundamental cause/s. My thesis provides 

that understanding but it goes further. It provides a novel and significant contribution to the 

debate by exploring the potential application of risk-based regulation (RBR) to help 

understand the causes of complexity and then address them. RBR has gained popularity 

and generated excitement in the regulatory space. It has become widely endorsed as a way 

to achieve better regulatory outcomes. My thesis provides a deep analysis of the causes of 

complexity and identifies where a risk-based response to planning scheme complexity is well 

suited and where other responses are needed. It highlights that RBR is useful in helping to 

understand the causes of planning scheme complexity. It also shows, as a regulatory 

response to planning scheme complexity, RBR offers some potential benefits but it also 

suffers from some important limitations.  

 

The substantive part of my thesis begins with an overview of RBR. An understanding of RBR 

is critically important to my thesis because I apply it to provide a novel way to understand 

and address planning scheme complexity in Queensland. Presenting my research about 

risk, up front, has allowed me to investigate the relevance of risk concepts to my discussion 

of the causes of planning scheme complexity as well as the potential role of risk theory in 

addressing it. To varying degrees, my research about risk permeates my entire thesis. It 

informs my conclusions about a response to planning scheme complexity but it also helped 

me piece together the causes of planning scheme complexity. In particular, in analysing the 

causes of the problem, I apply concepts such as risk perception, risk appetite, trade-offs, 

societal and institutional risk.1 

 
1 For example, the concept of trade-offs helps me to understand how the goal of advancing ecological 
sustainability in planning schemes complicates the process of preparing a planning scheme. In particular, the 
concept of societal and institutional risk helps me to highlight that choices about how to balance ES give rise to 
an institutional risk of political harm.  My research about risk also helped me to analyse prohibitions in 
Queensland’s PBP system. For example, it helped me to understand the inability to freely prohibit 
development in planning schemes means that local governments lack the power to choose a risk avoidance 
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After introducing the concept of RBR, I trace the evolution of planning scheme complexity, 

which identifies that the start of the problem aligns with the introduction of the Integrated 

Planning Act 1997 (Qld) (the IPA). Identifying that the problem started with the IPA guided 

me to a legal analysis of those reforms, bringing to light that the introduction of two key 

aspects of the IPA reforms fundamentally shaped planning schemes. Introducing ecological 

sustainability (ES) as a purpose for planning broadened the scope and complexity of 

planning scheme goals. Introducing performance-based planning (PBP) changed the way 

that planning schemes regulate. Logically, my research moves on to deeply analyse those 

two concepts, unearthing that (a) the challenge of advancing ES complicates the process of 

preparing a planning scheme and leads to a lack of clarity around planning scheme goals; 

and (b) Queensland’s implementation of PBP has favoured the production of unclear 

planning scheme provisions that advance uncertainty.  

 

My thesis provides a deep analysis of ES as a cause of planning scheme complexity. 

Attempting to prepare a planning scheme that balances goals to advance the community’s 

economic, social/cultural and ecological wellbeing is complex. It is not a matter of giving 

each element of ES equal weight. The appropriate balance between the elements of ES 

depends on what is most important, in each context, but there is no objectively ‘right’ answer 

to that question. Local governments are given the discretionary power (and responsibility) to 

shape the balance between these considerations. Paralysed by the complexity and 

institutional risk that arises out of deciding the weight that ought to be given to each element 

of ES, local governments are eschewing their responsibility to clearly articulate meaningful 

planning scheme goals. Without clear goals, it becomes difficult to prepare a planning 

scheme that clearly articulates measures to advance them. The complexity of choices about 

ES not only complicates the process of preparing a planning scheme; it can also manifest 

itself in the resulting document, lead to planning schemes that provide an incomplete and 

unclear picture about how planning decisions will be made.  

 

The lack of clarity in planning schemes also arises out of the way that PBP has been 

implemented. Queensland’s implementation of PBP has overemphasised flexibility and 

produced uncertainty because local governments are not allowed to choose to prohibit 

development and because of a misconception that vague planning schemes align with PBP. 

The result is a distortion of PBP that leads to planning schemes which are less clear than 

 
strategy. The result is that it is difficult for local governments to be clear about what they most want to protect 
from a risk of harm. 
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might otherwise be the case. What is more, because there is a lack of understanding of 

PBP, local councils are able to hide behind rhetoric about a need to encourage flexibility in 

PBP schemes in order to avoid being more transparent about decisions about ES. 

 

The key to producing clearer and more succinct planning schemes is to address the causes 

of complexity. Armed with an understanding of the problem and its causes, my thesis 

identifies the benefits and limitations of a risk-based response to planning scheme 

complexity. It identifies where a risk-based response to the causes of planning scheme 

complexity is well suited and where other responses are needed. It contributes ideas about 

how to reduce the complexity of the process of preparing a planning scheme and the 

resultant document itself. 

 

I explore the application of RBR to help local governments choose the shape of (and clearly 

articulate) their planning scheme goals. I highlight the limitations of applying RBR to this end, 

concluding that it fails to sufficiently answer questions about how to synthesise and weigh up 

expert knowledge and knowledge about values in order to make complex decisions. If local 

governments are to be successful in deciding upon and declaring their planning scheme 

goals, they need a more specific decision-making tool that can help them navigate those 

matters. Participatory multi-criteria decision analysis (PMCDA) is one such tool that could 

help local governments build the courage to decide and declare their planning goals. 

PMCDA does not dissolve the need to make complex decisions or value judgments but it 

provides an aid to manage their complexity. Ultimately, the process of preparing a planning 

scheme will continue to be complex but putting the effort in would be worthwhile because the 

planning scheme created out of the process can be clearer if it is based on clear goals.   

 

However, even with clearly declared goals, planning schemes will continue to be unclear 

unless there is an understanding that clarity is consistent with PBP. In Queensland, PBP 

underpins the way in which planning schemes regulate development but there is confusion 

about the role of clear and measurable performance criteria. There is a misconception that 

vague and subjective planning scheme provisions align with PBP because they allow for 

flexibility. For that reason, I propose the need for a legislative definition of PBP and I argue in 

favour of legislating to allow local governments to choose to categorise development as 

prohibited where it represents a proportionate response to risk. If a prohibition represents a 

proportionate response to risk, it is the simplest and most appropriate way to send a clear 

and concise message about when development is so risky that it is inappropriate.   
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1.1 The research question 
My thesis is divided into chapters that piece together fundamental knowledge to provide a 

comprehensive legal analysis of the evolution and fundamental causes of planning scheme 

complexity. More than that, my research offers an original perspective of the problem by 

exploring the benefits and limitations of applying risk-based regulation (RBR) to analyse and 

reduce complexity. Although I provide a separate chapter summary, it is useful to explain 

that, broadly, my thesis seeks to apply knowledge from law, planning and RBR to address 

the following key questions:  

 

1. What are the foundational concepts, principles and elements of risk-based regulation?2  

2. How is planning scheme complexity conceptualised for the purpose of this thesis?3 

3. How did the problem of planning scheme complexity evolve?4 

4. How has the law responded to planning scheme complexity?5 

5. What are the fundamental causes of planning scheme complexity and how can risk 

theory help to explain them?6 

6. What are the benefits and limitations of applying RBR to help resolve planning scheme 

complexity in Queensland?7 

 

Question 1 is answered first because my analysis of RBR is critically important to my thesis. 

RBR is a widely endorsed regulatory approach and my thesis provides a novel approach to 

addressing planning scheme complexity by exploring the benefits and limitations of applying 

it to reduce planning scheme complexity. It was also appropriate for me to provide an 

overview of RBR from the outset because it introduces key risk concepts that inform my 

analysis of the causes of planning scheme complexity. An understanding of concepts such 

as risk perception, risk appetite, trade-offs, societal and institutional risk are discussed in my 

analysis of the causes of planning scheme complexity. 

 

Questions 2, 3 and 4 are answered in order to help me to understand planning scheme 

complexity and identify the law reforms that align with the start of the problem.  Questions 4 

and 5 are answered in order to unravel how those law reforms (ES and PBP) cause planning 

 
2 See chapter 2. 
3 See chapter 3. 
4 See chapter 3. 
5 See chapter 3. 
6 See chapters 4 and 5. 
7 See chapter 6. 
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scheme complexity. I draw on my research about risk to help me answer aspects of 

questions 4 and 5. 

 

Armed with answers to the first five questions, I answer question 6 and finally provide a short 

conclusion in chapter 7. 

 

1.2 The significance and context of my research 

1.2.1 My background and research journey 

This research project was conceived during my time working as a planning lawyer in private 

practice and in a State government law reform role. During my career, I had witnessed 

repeated attempts to simplify planning law and persistent complaints about the complexity of 

planning schemes in Queensland’s PBP system. Aiming to transition my career into 

academia, I wanted it to contribute original and rational ideas to help understand and resolve 

the problem of planning scheme complexity. 

 

I started my research wanting to understand and address the problem of planning scheme 

complexity. Early in my research journey, I traced the legal evolution of planning scheme 

complexity. I saw that two key law reforms (performance-based planning (PBP) and 

ecological sustainability (ES) were critical in shaping planning schemes and the start of the 

problem aligned with the introduction of those reforms. I attempted to understand how those 

concepts caused planning scheme complexity but, initially, I struggled to piece it together.  

 

At the same time, I came across risk research and saw it as a promising line of enquiry in 

the context of addressing planning scheme complexity. I saw a lot of excitement about RBR 

as a way to simplify regulation by focussing on the highest risks. Risk concepts resonated 

with me in terms of how planning schemes regulate development and as a potential way to 

address planning scheme complexity. Risk seemed relevant to planning schemes but I had 

hardly seen it discussed in that context and particularly in terms of their complexity. So I 

spent time researching risk and considering it in the context of planning schemes and their 

complexity. 

 

My research about risk helped me to make sense of ES and PBP as causes of planning 

scheme complexity. I applied risk concepts such as trade-offs, balancing risk and reward 

and institutional risk, to help me understand how a goal of advancing ES complicates the 

task of preparing a planning scheme. I also drew on risk concepts in my discussion PBP as 

a cause of planning scheme complexity. For example, I discussed risk avoidance strategies 
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and how the lack of power to prohibit development complicates planning schemes and I 

drew on the concept of institutional risk to explain how discretionary decision-making 

facilitates the creation of vague planning scheme provisions.  

 

Finally, I applied my research about risk to help reduce planning scheme complexity. Despite 

the scholarly excitement about RBR, I concluded that risk research is relevant to 

understanding and reducing planning scheme complexity but there are areas where other 

responses are needed. RBR does not provide all the answers. Nevertheless, because risk 

contributed to both my understanding and resolution of planning scheme complexity, I chose 

to keep that research as the primary theoretical framework for my thesis - and hence its 

location at the start of the thesis. 

 

1.2.2 The significance of my research 

My research is interdisciplinary, taking insights and drawing knowledge from the planning 

discipline, planning law and RBR. It is important because it is the first piece of 

comprehensive legal research that traces the evolution and highlights the fundamental 

causes of planning scheme complexity in Queensland. In my thesis, I say that ES and PBP 

go to the heart of the problem. Significantly, my research provides a deep analysis of 

Queensland’s implementation of those concepts.  More than that, my research is unique and 

valuable because it explores the benefits and limitations of applying RBR to address 

planning scheme complexity - a legal problem that, so far, defies solving. RBR has become 

a popular regulatory model and there is a great deal of excitement about it. However, it has 

not been widely discussed in the planning scheme context and my research makes a 

valuable contribution towards filling that gap.  

 

A complete resolution of planning scheme complexity is beyond the scope of my thesis. The 

Queensland Government and planning profession, with all of its resources and time spent 

over the past 15 years, has so far been unable to achieve this goal. However, understanding 

the fundamental causes of planning scheme complexity allows me (and others) to contribute 

valuable ideas about resolving the problem. 

 

1.2.3 The legislative context 

This thesis focuses on Queensland’s legislative journey since the introduction of the 

Integrated Planning Act 1997 (Qld) (the IPA) and it follows that journey through the reforms 

that followed. The IPA was replaced by the Sustainable Planning Act 2009 (Qld) (the SPA) 
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and Queensland has recently reformed its planning laws again by repealing the SPA and 

introducing the Planning Act 2016 (Qld) (the 2016 Act). 

 

1.2.4 Theoretical context 

The theoretical foundation of my work is RBR but I inevitably draw on law and planning 

theory to effectively understand the causes of planning scheme complexity. 

 

Planning can be difficult to define and ‘the literature abounds with different conceptions of 

what planning involves’.8 I acknowledge that planning can be more broad and multifaceted 

than this implies but when discussing ‘planning’ and ‘planning law’ in this thesis, my 

emphasis is on the regulation of development because planning schemes are legislative 

tools for regulating development.9  

 

The various theoretical approaches to planning are relevant to my thesis because they affect 

how the aims of a planning scheme are perceived. Minimalist planners would argue that 

planning is about preventing urban chaos by managing land in a way that allows for an 

orderly, consistent and balanced arrangement of land uses.10 Planning schemes in 

Queensland aim to do more than achieve an orderly arrangement of land uses. They have 

an ambitious aim to advance ES,11 which aligns more with an incremental and instrumental 

approach to planning.  

 

An incremental approach to planning focuses on a need to mediate between various 

community interests and calls for a system that promotes public participation in planning.12 

Planning schemes aim to represent the public interest13 and in Queensland, the public 

interest is promoted by advancing ES to achieve a good or better future.  Instrumental 

planners would argue that planning is a social science that aims to improve the physical and 

social wellbeing of society and the built environment.14  My thesis draws on both an 

incremental and an instrumental approach to planning. I emphasise the importance of values 

as an important source of knowledge to inform planning decisions. I conceive planning as a 

social science that aims to improve the physical and social wellbeing of society and the built 

environment. In Queensland, the law suggests that a good or better future is one where 

 
8 Lennon (2017), p 147. 
9 See, for example, the definition of ‘categorising instrument’ in Planning Act 2016 (Qld), s 43. 
10 England (2011), pp 1-7. 
11 Planning Act 2016 (Qld), ss 3-5. 
12 England (2011), pp 1 to 2. 
13 Bell v Brisbane City Council & Ors [2018] QCA 84 at [66]-[68]. 
14 England (2011), pp 3 to 5. 
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there is a balance between ecological, social/cultural and economic wellbeing. This is an 

honourable goal but my thesis suggests that it is a heavy burden that complicates the 

process of preparing a planning scheme and the document itself.  

 

1.3 Key concepts  
My thesis centres around the concepts of PBP and ES. I introduce those (and other) key 

concepts, next.  

 

1.3.1 Planning scheme complexity 

It is important that I explain how planning scheme complexity is conceptualised for the 

purpose of this thesis. I argue that planning scheme complexity has two key elements. 

Firstly, the process of preparing a planning scheme is complex. It takes a long time and 

costs a lot of money to prepare a planning scheme. Secondly, the resulting document is 

complex in the sense that it does not produce clear and consistent guidance for developers 

and the community, which generates uncertainty.  

Planning scheme complexity, in Queensland, is often linked to the length of the documents, 

with critics regularly saying they are too lengthy15 and ‘cumbersome’.16 I argue that, in itself, 

the length of a PBP scheme is not a decisive indicator of its complexity. Planning schemes 

have evolved to cover a very broad range of matters and some growth in their size is 

inevitable.17 Problems arise, however, when length produces uncertainty and internal 

conflicts.18 

 

I elaborate on my conceptualisation of planning scheme complexity in chapter 3. 

 

1.3.2 Ecological sustainability 

The concept of ES is central to my thesis because planning schemes play a leading role in 

advancing ES.19  ES is explained in chapter 3 and deeply analysed in chapter 4 but I provide 

an introductory discussion of it, here. 

 

 
15 See, for example, England (2006a); Wypych et al (2005); Frew et al (2016); Cullen and Rohl (2014); Reynolds 
(2003); England (2011), p 92; Fogg (2004-5); Steele and Ruming (2012); Edwards (2008); Department of Local 
Government, Planning, Sport and Recreation (2007); Department of Local Government and Planning (2015); 
Reynolds and Anderson (2013); Roughan (2016), p 9.  
16 Roughan (2013), p 61. 
17 For a discussion of the broadened nature of planning as a result of the introduction of ecological 
sustainability, see chapter 3.3.2. 
18 For a discussion of codes and planning scheme complexity, see Fogg (2004-5); Fogg (2006). 
19 Planning Act 2016 (Qld), s 4. 
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The concept of ES arose out of the 1992 National Strategy for Ecologically Sustainable 

Development (NSESD), signed by all Australian States and territories. In it, the Australian 

government defined ecologically sustainable development (ESD) as: 

 
Using, conserving and enhancing the community’s resources so that ecological resources, on 

which life depends, are maintained and the total quality of life, now and in the future can be 

increased.20  

 

Ever since the IPA commenced, the purpose of planning has been to seek to achieve21 or 

facilitate the achievement of ES.22  When it was first introduced, under the IPA, ES was defined 

as follows: 

 
Ecological sustainability is a balance that integrates:  

(a) protection of ecological processes and natural systems at local, regional, State and wider 

levels; and 

(b) economic development; and 

(c) maintenance of the cultural, economic, physical and social wellbeing of people and 
communities.23 

 

In essence, ES calls for a balance between a community’s ecological, economic and 

social/cultural wellbeing.  It has remained the purpose of planning in Queensland since the 

introduction of the IPA and its definition has not changed.24  

 

Queensland’s version of ES was said to reflect a recognition that the key concepts of ESD 

apply to planning and development assessment in Queensland. However, the concept of ES 

is different to the NSESD definition of ESD. There is no environmental bottom line. Instead, in 

Queensland’s planning context, ES draws on the core objectives of ESD but has been adapted 

to suit the planning context. The concept of ES was said to combine the core concepts 

contained in the NSESD and ‘the more traditional land use planning concepts such as 

servicing of development and preserving the amenity, character and quality of natural and built 

environments’.25   

 

 
20 Ecologically Sustainable Development Steering Committee (1992), Part 1. 
21 Integrated Planning Act (Qld) (1997), s 1.2.1; Sustainable Planning Act (Qld), s 3. 
22 Planning Act 2016 (Qld), s 3. 
23 Integrated Planning Act 1997 (Qld), s 1.3.3. 
24 Integrated Planning Act 1997 (Qld), s 1.3.3; Sustainable Planning Act 2009 (Qld), s 8; Planning Act 2016 (Qld), 
s 3(2). 
25 Integrated Planning Bill: Second reading speech (Hon D.E. McCauley) (1997), p 4087. 
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Since the introduction of the IPA, local governments have been obliged to advance ES and 

they mostly observe that duty by dealing with ES in their planning schemes.26 When local 

governments prepare or apply their planning schemes, they are legally obliged to do so in a 

way that facilitates the achievement of ES.27  

 

ES is a virtuous goal that represents the public interest.28 However, as explained and 

emphasised in the rest of my thesis,29 it is a broad and conflicted goal and like PBP (discussed 

in chapter 1.3.4), it is a fundamental cause of planning scheme complexity. 

 

1.3.3 Zone-based planning 

As discussed later in my thesis,30 planning schemes in Queensland were based on zone-

based planning from their inception in 193431 to the introduction of PBP (discussed below) 

under the IPA. Zone-based planning is a prescriptive land use regulation system that 

focuses on achieving an orderly separation of land uses to avoid adverse planning impacts. 

It relies on the creation of zones (for example, residential, commercial and industrial) to 

divide land up according to the type of land uses. Land is divided into zones to ensure that 

incompatible land uses are separated.32   

 

1.3.4 Performance-based planning33 

In 1997, the IPA commenced and introduced PBP, which replaced Queensland’s zone-

based system with a PBP system.  PBP was introduced because it is said to promote 

flexibility, be outcome driven, encourage pioneering developments and provide a balance 

between certainty and flexibility.34  It is intended to accommodate changing technologies and 

allows regulated entities to choose the most cost-effective means of compliance.35 These 

purported benefits aligned with Queensland’s calls for a more flexible approach to planning 

 
26 Integrated Planning Act 1997 (Qld), ss 1.2.1-1.2.3, 1.3.3; Sustainable Planning Act 2009 (Qld), ss 3-5; 
Planning Act 2016 (Qld), ss 3-5. See also England (2011), pp 37-38. For a specific discussion of the important 
role played by a planning scheme in the context of environmental protection, see Leong (2013). 
27 Planning Act 2016 (Qld), s 5(1). 
28 Gunder (2006). For a discussion of a planning scheme as a representation of the public interest, see Bell v 
Brisbane City Council & Ors [2018] QCA 84 at [66]-[68]. 
29 See, in particular, chapter 4. 
30 See chapter 3. 
31 City of Mackay and Other Town Planning Scheme Approvals Act 1934 (Qld), s 5. 
32 Steele (2010), p 33; Elliott (2008), pp 23-24; Baker et al (2006), p 396. 
33 My discussion of performance-based planning draws on my published article McInerney (2017), pp 290-291. 
34 See, for example, Baker et al (2006); England (2016); Reynolds (2003); Wypych et al (2005); Yearbury (1998); 
Eggers (1990), p 8.  
35 England and McInerney (2017), p 239. 
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that could encourage innovative responses to its growing population whilst aiming to 

advance ES.36 

 

I discuss PBP in chapter 3 and deeply analyse it in chapter 5 but it is useful to introduce the 

concept, here.  Performance-based regulatory approaches are not unique to planning law 

and it is useful to start with a broader understanding of them. A performance-based 

regulatory approach ‘puts more emphasis on specifying a performance standard for the 

desired outcome and does not deliberately constrain how compliance is to be achieved.’37  

Recognising that there is more than one way to achieve a desired planning outcome, PBP 

regulates to avoid adverse planning impacts but allows the applicant flexibility in terms of 

how they achieve applicable planning outcomes.38 The focus is on ensuring that land use 

impacts are compatible with desired planning outcomes.39  

 

My thesis highlights that, because of various reasons, Queensland’s implementation of PBP 

has resulted in an overuse of unclear performance criteria that produce uncertainty; 

unnecessarily complicating planning schemes. 

 

1.3.5 Amenity 

Amenity is a recurrent theme in my thesis because of its centrality to planning but also 

because it highlights that some planning impacts cannot be objectively measured or 

quantitatively assessed.  

 

The concept of amenity is central to planning schemes yet a legal analysis of the concept 

confirms that it can be difficult to measure. Amenity has been defined as ‘that element in the 

appearance and lay out of a town and country that makes for a comfortable and pleasant life 

rather than a mere existence.’40  

 

Amenity includes tangible, measurable planning impacts such as noise, dust, air quality, 

traffic generation, light.41 The tangible amenity impacts tend to have a physical effect. 

 
36 For a more detailed discussion of the reasons for introducing performance-based planning, see McInerney 
(2017). 
37 Guerin (2003), p 9. See also Heijden and Jong (2009), p 1040. 
38 Frew (2011), p 302. 
39 Frew (2011), p 10. 
40 Ex Parte Tooth and Co Ltd v Re Parramatta City Council (1955) 20 LGR (NSW) 60 at [75]-[77]. 
41 See, for example, Birkdale Flowers Pty Ltd v Redlands City Council & Anor [2016] QPEC 4, where the Planning 
and Environment Court considered whether a proposed new residential development would suffer from 
adverse noise, dust and spray impacts from an existing nursery. 
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Adverse amenity impacts such as noise, light and air quality are tangible and they have the 

potential to physically affect the wellbeing of communities.42 It is possible to objectively 

measure those impacts and to regulate them by setting a maximum permissible level for 

things such as noise, dust, odour or building height. 

 

Other aspects of amenity are more elusive and extend beyond physical appearance and 

physical impacts. Some amenity impacts are not tangible and can be psychological, 

extending to the ‘air’ and ‘feel’ of a development and the emotional or sentimental feelings 

that people have about a place.43 Development can change the character of a site or area 

more than the tangible impacts would imply.  

 
There is no doubt that the concept of amenity is wide and flexible. In my view it may in a 
particular case embrace not only the effect of a place on the senses, but also the resident’s 

subjective perception of his locality. Knowing the use to which a particular site is or may be put, 

may affect one’s perception of amenity.44 

 

Perception is subjective. Individuals will have varying views about existing amenity and what 

affect a development would have upon it.45 The subjective perception of a place has a social 

and cultural effect. For example, in the recent case of United Petroleum Pty Ltd v Gold Coast 

City Council & Anor,46 the PEC considered whether to approve a proposed service station in 

a residential area in Mermaid Beach on the Gold Coast. Amongst other things, the case 

turned on questions about the acceptability of amenity impacts. It was submitted that to 

introduce a service station on the subject site would detract from the subjective perception of 

amenity, even if the proposal were found to have no unacceptable tangible amenity impacts. 

The Judge reiterated that ‘the concept of amenity is broad and includes not just tangible 

amenity impacts but also matters of perceptions and sense of place.’47  

 

The PEC acknowledges that development inevitably brings about adverse amenity impacts. 

Attempts are made to mitigate these impacts but the reality is that some harm to amenity is 

 
42 See, for example, the discussion of amenity in Luke v Maroochy Shire Council & Watpac Developments 
[2003] QPEC 005 at [113]-[140].  
43 Broad v Baptist Union & BCC [1986] Qd R 317 at 326. See also Arksmead Pty Ltd v Council of the City of Gold 
Coast [1999] QPELR 322.  
44Broad v Baptist Union & BCC [1986] Qd R 317 at 326. See also Webster v Caboolture Shire Council [2008] 
QPEC 82 at [46].  
45 Webster v Caboolture Shire Council [2008] QPEC 82 at [47]. 
46 United Petroleum Pty Ltd v Gold Coast City Council & Anor [2018] QPEC 008.  
47 United Petroleum Pty Ltd v Gold Coast City Council & Anor [2018] QPEC 008 at [36]. 
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unavoidable. As explained by His Honour Judge Skoien in Body Corporate for Kelly’s Beach 

Resort v Burnett Shire Council & Ors:48  

 
It is trite to recall that probably all uses of land have some adverse effects on the 

occupants of a neighbouring residence…So the test is not whether the amenity would be 

degraded but whether it would be unreasonably degraded.49 

 

Similarly, in Luke v Maroochy Shire Council & Watpac Developments,50 Judge Wilson 

explained that amenity impacts are considered in the context of relativity and the question is 

whether ‘a proposed development provides “acceptable” or “reasonable” levels of amenity 

or, on balance, affects amenity unreasonably’.51 The message is that planning schemes 

seek to manage amenity impacts so they are acceptable but, without saying no to all 

development, there is no way to entirely avoid adverse amenity impacts. 

 

1.3.6 Risk 

For the purpose of my thesis, I apply Klinke and Renn’s understanding of risk as follows: 

 
The possibility that human actions or events lead to consequences that harm aspects of 
things that human beings value.52  

 

I acknowledge there is a range of definitions but Klinke and Renn’s definition is appealing in 

the context of Queensland’s planning law framework. It suggests that the extent of harm can 

be changed by managing the thing that causes the harm (the human activity or event) which 

means that this definition can be applied to a regulatory context. This is relevant because, in 

my thesis, I conceptualise planning schemes as a regulatory tool to manage risk. Further, it 

usefully refers to risk as a possibility of harm being caused to something that human beings 

value. This aspect of the definition is particularly appealing because it specifically 

acknowledges the human element of risk and opens up the possibility for me to account for 

subjective opinions about the things that human beings value and the priority that ought to 

be given to those things in the planning context.53 The discipline of planning has a clear 

human element and acknowledging that point aligns with my research theme about the 

inevitability of subjective and pluralistic views of risk regulation in the planning context. 

 
48 [2003] QPEC 023. 
49 Body Corporate for Kelly’s Beach Resort v Burnett Shire Council & Ors [2003] QPEC 023. at [60]. 
50 Luke v Maroochy Shire Council & Watpac Developments [2003] QPEC 005. 
51 Luke v Maroochy Shire Council & Watpac Developments [2003] QPEC 005 at [118]. 
52 Klinke and Renn (2002), p 1071; Renn (1998), p 51. 
53 For a discussion of the reasoning in support of Renn’s definition of risk, see Renn (1998). 



 

25 
 

 

Applying the broader definition of risk to the specific context of Queensland’s planning 

schemes, in chapter 4, I say that planning schemes are tasked with aiming to manage a 

societal54 risk of harm to ES.55 Risk, in Queensland’s planning scheme context, is 

understood as follows: 

 
Risk is the possibility that a failure to properly regulate development56 leads to consequences 

that harm ES.57 
 

I explain the basis of my contentions in chapter 4. Later in my thesis, I build on my idea that 

planning risks are understood in the context of values. I say that, in the planning context, risk 

boils down to what matters most to people.58  

 

1.3.7 Risk-based regulation 

My thesis dedicates an entire chapter to the concept of RBR but I provide a short 

introduction, here.  

 

At its core, regulation is aimed at managing risk. Applying RBR, decisions about regulating 

risk are informed by an evidence-based, formalised assessment of risk.59 The aim is to 

reduce risk to an acceptable level, recognising that risks cannot be entirely eliminated.60 

Risk-based approaches do not promise perfect protection against risk. ‘Rather than trying to 

prevent all possible harm, risk-based approaches aspire only to control those deemed 

unacceptable…’61 The idea is that resources should be targeted at the things that pose the 

highest risks to achieving regulatory objectives so that a low risk is given low priority and a 

 
54 Rothstein et al (2006a), p 91 says that societal risks are ‘threats to members of society and their 
environment’ For a discussion of the distinction between societal risk and institutional risk, see chapter 2.2.10. 
55 Rothstein et al (2006a), p 91. 
56 Development is defined in Planning Act 2016 (Qld), Schedule 2. It includes building work, operational work 
(commonly earthworks), reconfiguring a lot, plumbing and drainage works and making a material change of 
use of premises.  
57 I accept that my conceptualisation of risk is contestable but this is unsurprising because even the broader 
meaning of risk is not settled. My intention is not for my interpretation of risk to be forever set in stone but I 
suggest that, if nothing else, it is a rational starting point. I am hopeful that it will encourage future debate and 
learning about risk in the context of planning.   
58 See, in particular, chapter 6. 
59 Black (2010c); Renn and Aven (2018), p 230. 
60 Pollard et al (2008), p 21. 
61 Demeritt et al (2017); p 2. 
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high risk is given high priority.62 In other words, regulation should be proportionate to risk.63 

Baldwin neatly explains the overall message of RBR ‘is that regulation should focus on the 

most important problems, the highest risks, and resolve them’.64  

 

RBR classically involves identifying risks, assessing their significance, allocating risk scores 

and making decisions about how to best regulate to manage risk. I explain those elements of 

RBR, in chapter 2. 

 

1.4 Why focus on planning scheme complexity? 

My thesis focuses on planning schemes because they are pivotal to the success of the 

planning law framework and advancing the broad goal of planning – ES in Queensland. 

They go to the heart of the planning law framework. Since the introduction of the IPA, local 

governments have been obliged to advance ES and they mostly observe that duty by 

dealing with ES in their planning schemes.65 When local governments prepare or apply their 

planning schemes, they are legally obliged to do so in a way that facilitates the achievement 

of ES.66   

 

The planning scheme is the principal instrument through which planners carry out planning. 

As Leong notes: 

 
The local government planning scheme is arguably the most important component of the 

planning and environment system in Queensland... It is the only planning instrument which 

sets out the planning intentions for a local government area from a state, regional and local 

perspective. More importantly, the planning scheme is where the general public first looks 

when trying to figure out what can and cannot be done on land.67  

 

Planning schemes provide a framework against which development applications can be 

assessed and decided. Without planning schemes, decisions about development would be 

made on an ad hoc basis, according to the ‘influences and attitudes that prevail at the 

 
62 Black (2010c). See also Baldwin et al (2012), p 281. 
63 For a discussion of encouraging a regulatory approach that is proportionate to risk, see, for example, Bounds 
(2010), p23; Hutter (2005), p 6; Nicholls (2015), p 4; Renn et al (2011), p 241. 
64 Baldwin et al (2013), p 2. This also aligns with Black’s explanation of risk-based regulation. See, for example, 
Black and Baldwin (2010); Black (2010a); Black (2010b). 
65 Integrated Planning Act 1997 (Qld), ss 1.2.1-1.2.3, 1.3.3; Sustainable Planning Act 2009 (Qld), ss 3-5; 
Planning Act 2016 (Qld), ss 3-5. See also England (2011), pp 37-38. For a specific discussion of the important 
role played by a planning scheme in the context of environmental protection, see Leong (2013). 
66 Planning Act 2016 (Qld), s 5(1). See also England (2011), p 37. 
67 Leong (2013), p 54. 
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time’.68 If the messages in planning schemes are unclear, a similar result can transpire. 

Clarity and certainty are key. 

 

Despite their importance, planning schemes are persistently criticised as unnecessarily 

complex.69  Frew, having conducted extensive planning research, recommended that 

‘greater effort needs to be directed at simplifying plans...’.70 As Cullen and Rohl observe, 

‘everyone wants planning schemes to be simpler.’71 This theme resonated throughout the 

literature and in my thesis.  

 

Attempts have been made to address planning scheme complexity. The Government 

explicitly acknowledged the problem of planning scheme complexity when it introduced the 

SPA, which replaced the IPA. The Government’s 2009 law reforms recognised planning 

scheme complexity but focussed on achieving simplicity through standardisation.72  Despite 

some lessons learnt and shifts in the right direction, unfortunately, planning scheme 

complexity continues.73 Despite the importance of planning schemes to the successful 

operation of the planning law framework, the latest planning law reforms largely leave the 

issue of planning scheme complexity unresolved.74   

 

1.5 Why focus on risk? 

1.5.1 Existing research points towards risk 

My initial focus on risk stemmed from Frew’s conclusions that local governments have 

adopted a risk-averse approach to planning schemes and his suggestion that PBP scheme 

drafters should adopt a risk management approach.75 He said that PBP schemes: 

 
[M]ust be drafted in a manner that adopts a risk management approach. Risk management is 

an important guiding principle when developing performance based plans...Plans must also 

be targeted at the most at-risk or frequently challenged planning issues such as building 

height, so that sufficient guidance for decision making is available. It also requires an 

understanding of the resources available for implementing the plans because complex plans 

 
68 Bates (2016), p 327. 
69 See chapter 3. 
70 Frew (2011), p 323. 
71 Cullen and Rohl (2014), p 8. 
72 See, for example, Sustainable Planning Bill 2009 (Qld), explanatory notes, p 49. 
73 See, for example, England (2010); Nicholls (2003); Frew (2011); Frew et al (2016); England (2016); 
Department of Infrastructure Local Government and Planning (Qld) (2015).  
74 See chapters 3. 
75 Frew et al (2016); Frew (2011). 
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are not suitable for all localities. This type of approach allows plan makers to focus on 

probable scenarios, rather than catering for possible but unlikely scenarios.76 

 

Frew’s recommendations provided a starting point to explore the problem from a risk-based 

perspective but it is not the only reason that I have taken that path.  

 

1.5.2 Planning is about managing risk in the context of an uncertain future 

Risk has long been a consideration in planning but it has been mostly raised in the context of 

safety and human health. For example, developing land at risk of natural hazards can cause 

harm to people and property and planning manages that risk.77 Similarly, a high impact 

industry use might present a safety risk to a child care centre so planning traditionally 

regulates to separate these uses or to ensure that the adverse impacts are managed.  

 

Risk is also a part of planning from the perspective of developers. Developing land is a risky 

endeavour. Development costs are considerable and the process is highly regulated and the 

legal process can be complex and time consuming. There is a risk that developments will not 

meet planning requirements. Development gives rise to a risk that stakeholders will actively 

oppose (and possibly appeal) development approvals. There are market risks that can 

impact profits. There is no doubt that risk is an important factor for developers. It is 

unsurprising that developers are using risk management practices in the context of 

development projects.78  

 

I say that planning is more broadly about managing risk. My thesis argues that planning 

schemes are the key regulatory tool for managing planning risk. They are tasked with 

regulating to manage the risk of harm to an appropriate balance between the community’s 

economic, social/cultural and ecological wellbeing. Referring to Beck’s discussion of risk, 

Gunder argues that responding to risk goes to the essence of planning. Despite the 

inevitability of uncertainty, planning is an attempt to control the future consequence of 

human actions.79 With this in mind, it is logical to explore a risk-based regulatory approach.  

 

 
76 Frew (2011), p 324. 
77 See, for example, Department of Infrastructure Local Government and Planning (2016a). 
78 Baccarini (2015). 
79 Gunder (2008). 
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1.5.3 RBR has become a popular regulatory approach 

RBR has become a fundamental element of the better regulation agenda.80 For decades, 

pioneering commentators such as Beck81 have argued that people live in a risk society and 

‘in many respects risk has become a new lens through which to view the world.’82  

 
Risk is no longer the exclusive preserve of scientists and technocrats, but is fast becoming 

the lingua franca of business management and even of general public policy. Indeed, 

according to Power, not only are we living in a “Risk Society”, but we are now concerned with 

the “risk management of everything”.83 

 

Risk assessment and management is something that people have engaged in since ancient 

times, but formal risk analysis is a relatively new and developing concept. Governments aim 

to protect citizens from a variety of risks and there are political, financial and legal 

consequences if they fail in that respect. Regulation is a key tool relied upon to address risk. 

Its ‘primary role’ is to provide a framework which reduces risks. It follows that regulators can 

benefit from a better understanding of risk.84 It is unsurprising that governments are starting 

to think explicitly in terms of risk and have started to apply risk concepts such as risk 

assessment and risk management processes. 

 

1.6 Chapter overview  

The thesis adopts an exploratory approach to legal research. It looks for new paths to less 

complex planning schemes by focussing on understanding the problem and its causes. 

Armed with that knowledge, my thesis provides ideas about the opportunities and limitations 

of applying a risk-based response to planning scheme complexity. I provide a brief chapter 

summary, next. 

 

1.6.1 Overview of chapter 1 – Introduction 

Chapter 1 is introductory. It introduces my research, the key concepts discussed in my 

thesis, my research methodology and it provides a chapter overview. 

 

 
80 Black and Baldwin (2016), p 1. 
81 See, for example, Beck (2009); Beck (1992). 
82 Hutter (2005), p 1. 
83 Rothstein et al (2006a), p 92. See also Beck (1992); Power (2004). 
84 OECD (2010), p 37. See also, for example, Black (2010b), p 3. 
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1.6.2 Overview of chapter 2 – An overview of a risk-based approach to regulation 

My thesis highlights the problem of planning scheme complexity. It applies a risk-based lens 

to unravel its fundamental causes and to explore how to help to address it. The logical 

starting point in this thesis is to develop an understanding of the theory around risk and RBR 

as a conceptual foundation.85 

 

Chapter 2 provides a foundational understanding of risk, RBR and related concepts. In this 

chapter, I explore a range of risk definitions and suggest that, for my thesis, risk is best 

understood as ‘the possibility that human actions or events lead to consequences that harm 

aspects of things that human beings value’.86 I choose to adopt this definition of risk because 

it includes a human element of risk and emphasises that it is about harm to things of value to 

human beings. A definition of risk that aligns with an acknowledgment of values is 

appropriate for the planning context because planning is a social science driven by values.  

 

Chapter 2 also describes RBR, its emergence, influences, purported benefits and its 

limitations.  

 

Chapter 2 finishes with a conceptualisation of Queensland’s planning schemes through a 

lens of risk. Drawing on the broader meaning of risk, I say that risk, in the context of 

Queensland’s planning law framework, is the possibility that a failure to properly regulate 

development87 leads to consequences that harm ES.88 I highlight that planning schemes are 

tasked with regulating development to manage the societal risk of harm to ES and therefore, 

they are a risk regulatory tool. I also identify that development is properly regulated if it 

advances an appropriate balance between the elements of ES. Later in my thesis, I draw on 

this discussion to analyse the causes of planning scheme complexity.  

 

 
85 It would be ambitious to attempt to summarise all of the relevant literature in this chapter. Instead, I focus 
on understanding risk-based regulation in the context of exploring its potential application to Queensland’s 
planning law framework, with an emphasis on responding to planning scheme complexity. 
86 Klinke and Renn (2002), p 1071. 
87 Development is defined in Planning Act 2016 (Qld), Schedule 2. It includes building work, operational work 
(commonly earthworks), reconfiguring a lot, plumbing and drainage works and making a material change of 
use of premises.  
88 I accept that my conceptualisation of risk is contestable but this is unsurprising because even the broader 
meaning of risk is not settled. My intention is not for my interpretation of risk to be forever set in stone but I 
suggest that, if nothing else, it is a rational starting point. I am hopeful that it will encourage future debate and 
learning about risk in the context of planning.   
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1.6.3 Overview of chapter 3 – Complex planning schemes in Queensland – 

Highlighting the problem and tracing its evolution 

In chapter 3, I highlight that Queensland’s planning schemes have been widely criticised as 

complex by the planning profession,89 the Planning and Environment Court (PEC) and 

academic commentators.90 Even the government has acknowledged that planning schemes 

are complex.91  I argue that Queensland’s planning schemes are unnecessarily complex in 

the sense that they take a long time and cost a lot of money to prepare and, most 

importantly, do not produce clear guidance for developers and the community, which 

generates uncertainty. I produce evidence to demonstrate planning schemes in Queensland 

suffer on all these fronts.  

 

I discuss the legal evolution of the law around planning schemes in Queensland, highlighting 

that the few law reforms that have specifically attempted to address the problem of planning 

scheme complexity have failed to deliver. They failed to deliver because they did not 

address the fundamental causes of planning scheme complexity.  

 

My research in this chapter identifies that planning scheme complexity arose in conjunction 

with the introduction of two key law reforms introduced under the IPA: PBP and ES. ES 

changed the purpose of planning schemes and the scope of what they regulate. PBP 

changed the way that planning schemes regulate development.  Identifying that those 

reforms went to the heart of the IPA and explaining how they influenced planning schemes 

causes me to deeply analyse these concepts (see chapters 4 and 5). It eventually leads me 

to conclude that Queensland’s implementation of those concepts has caused planning 

scheme complexity.  

 

1.6.4 Overview of chapter 4 - The challenge of advancing ecological sustainability has 

fundamentally complicated the process of preparing a planning scheme  

Despite the importance of addressing planning scheme complexity, there is little research 

about the source of the problem. My legal analysis in chapter 3 drew attention to the 

importance of IPA in terms of its introduction of two important concepts that profoundly 

influence planning schemes: ES and PBP. Accordingly, my research concentrates on 

examining these concepts to understand if and how they cause planning scheme complexity. 

In order to understand if and how they cause planning scheme complexity, I deeply analyse 

 
89 See, for example, Roughan (2013); Nicholls (2003); Davis (2011). 
90 See, for example, England (2010); Wypych et al (2005); Fogg (2006); Frew et al (2016); Bullen (2004). 
91 Department of Local Government, Planning, Sport and Recreation (2007), p v. 
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both of these concepts. Chapter 4 focuses on Queensland’s implementation of ES and 

chapter 5 focuses on its implementation of PBP.   

 

When preparing a planning scheme, the broad goal is to advance ES but local governments 

are given the power (and responsibility) to shape that goal to suit each context. I argued that 

the task of shaping planning scheme goals (determining the appropriate balance between 

the elements of ES) fundamentally complicates the process of preparing a planning scheme.  

My contention is supported by the following key points: 

 

(a) ES is made up of three separate and conflicted goals. 

(b) It is idealistic to suggest that advancing ES is simply a matter of giving equal weight to 

each element, in every context.  

(c) The process of preparing a planning scheme calls for local governments to decide on 

the appropriate balance between the elements of ES. There is a need for bargaining 

about the goal before taking steps to actually advance its achievement in the planning 

scheme. Bargaining about the goal adds to the complexity of the process of preparing 

a planning scheme. 

(d) The goal is not to avoid all development. Development can cause harm but it can also 

bring benefits. In making a choice about what amounts to an appropriate balance 

between the elements of ES, local governments need to balance risk and reward.  

They need to consider if the reward outweighs the harm that could arise.   

(e) Advancing ES calls for some development to occur to advance economic development 

which means that some harm is inevitable. However, the level of harm that is 

acceptable to stakeholders depends on their values and how much worth is placed on 

what is being offered in return for taking the risk.92  

(f) The challenge is that local governments need to find a balance between the elements 

of ES that represents the public interest - but the public have variable values about ES. 

Stakeholders place different value on the benefits arising out of development and have 

different values about ES. 

(g) The diversity of stakeholder values means that, whatever the decision, stakeholder 

dissatisfaction is inevitable. Stakeholder dissatisfaction gives rise to an institutional risk 

of political harm. Being faced with that risk adds to the complexity of the planning 

scheme preparation process and potentially diverts attention away from managing 

societal risk to managing institutional risk. Moreover, it causes local governments to 

 
92 Inter-Jurisdictional Regulatory Collaboration Committee (2007), pp 5-6; Fischhoff et al (1981), p 139. 
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shy away from making (and articulating) a decision about the appropriate balance 

between the elements of ES.  

 

1.6.5 Overview of chapter 5 - Queensland’s implementation of performance-based 

planning has produced unclear planning schemes 

Chapter 5 examines how PBP has been implemented in Queensland’s planning schemes 

and how its implementation has caused planning scheme complexity. Firstly, my research 

acknowledges Frew’s contention that the removal of prohibitions in IPA planning schemes 

triggered a fear of loss of control over development which resulted in convoluted and lengthy 

planning schemes provisions.93 Adding to that debate, I present a new perspective and 

contend that there has been a failure to understand that setting clear, measurable standards 

does not offend the law about prohibitions in Queensland and it does not conflict with PBP. 

PBP has been interpreted as a call for high levels of flexibility. Part of that interpretation 

stems from confusion about PBP but there is also a more deliberate move to favour 

flexibility. In this regard, I make an important connection between the complexity of ES as a 

goal for planning schemes and Queensland’s implementation of PBP. Decisions about ES 

are complex and PBP has been applied in a way that allows local governments to avoid 

making (or at least declaring) those decisions when a planning scheme is prepared. Without 

a clearly articulated goal, it is unsurprising that planning scheme provisions are unclear.  

 

I argue that PBP does not call for the high levels of flexibility that have been seen since 

Queensland adopted PBP. It does not call for aspirational or motherhood criteria for 

assessing a development application. The upshot is that PBP should offer a great deal more 

certainty than it provides in Queensland’s planning schemes. I say that it is time to stop 

distorting PBP to avoid making the tough policy decisions about ES. The community 

deserves a less complicated planning scheme. They deserve a planning scheme that clearly 

articulates planning policy so that stakeholders know what to expect in their local 

government area.  

 

1.6.6 Overview of chapter 6 – Exploring the benefits and limitations of a risk-based 

response to planning scheme complexity 

In chapter 6, I pull all the threads together and discuss the value of risk theory to 

understanding and reducing planning scheme complexity (as defined in this thesis). I argue 

that the key to producing less complex planning schemes is to respond to each of the 

 
93 Frew (2011); Frew et al (2016). 
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matters that cause their complexity. Armed with an understanding of the causes of planning 

scheme complexity, I present my ideas about the benefits and limitations of applying a risk-

based response to it.  

 

Planning scheme complexity is deeply rooted in a lack of clarity around the goals they seek 

to advance and a distortion of PBP that overemphasises flexibility and produces a lack of 

clarity. Before planning policy can be clearly articulated to advance a goal, the goal must be 

clear. For that reason, chapter 6 explores if and how RBR offers a path towards more clearly 

articulated planning scheme goals and more clearly articulated measures to advance them 

in planning schemes. 

 

1.6.7 Overview of chapter 7 – Conclusion 

Chapter 7 is a short concluding chapter. 

 

1.7 Methodology 
I have relied on a combination of research methods which suit the purpose of the research. 

My thesis includes extensive literature reviews and also incorporates targeted qualitative 

interviews to amplify and enrich the literature reviews. Early in my research journey, I 

conducted semi-structured interviews with planning (and planning law) professionals with 

recent94 experience in preparing a planning scheme.95 

 

The interviews were conducted to help me better understand the problem of planning 

scheme complexity from the perspective of planning practitioners working at the coal face. 

The research interviews helped to enrich my literature review but were not intended to 

answer a research question or prove/disprove a research theory. From the outset, I 

estimated that my sample size would be between 7 and 20 participants.96 The ultimate 

sample size was 9. The interviewees were all planning professionals with recent experience 

 
94 All interviewees had been recently involved in preparing a local government planning scheme. 
95 I considered carrying out empirical research about the culture of risk aversion. Such research would have 
incorporated observational (and possibly ethnographic) studies of the behaviour and attitudes of planning 
professions’ in the context of risk aversion, with a view to better understanding the reasons for risk aversion. 
Better understanding the causes of risk aversion would help identify how the law could better respond to the 
behaviours. However, the issue of risk aversion has already been researched by Frew (2011) and it became less 
central to my thesis as my research developed. 
96 It has been accepted that 12 interviews can be sufficient, especially where the aim is to understand common 
perceptions and experiences amongst a fairly homogenous group of individuals. See, for example, Guest et al 
(2006). 
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in planning scheme preparation in Queensland. The interviewees consisted of local 

government planners and a planning lawyer. 

 

It has been said that the smallest acceptable sample size for qualitative semi-structured 

interviews is fifteen but sample sizes as small as five or six have been regarded as 

acceptable for phenomenological studies.97 The guiding principle for determining a sample 

size in qualitative interviews is the concept of saturation.98 I gave consideration to the 

concept of saturation and acknowledge that a sample size should generally be of sufficient 

size to capture most perceptions. However, my research aim (in terms of the interviews) was 

relatively modest. I did not use the data to make findings. My interviews were intended to 

provide some context from the coal face. 

 

Quantitative research methods ‘rely heavily on the collection of large quantities of data from 

an entire population, or a random or representative sample…’99 However, Webley explains 

that ‘qualitative research does not depend on statistical quantification’.100  In the context of 

my interviews, I was not concerned about obtaining conclusive research findings.  

My research does not seek to make generalised hypotheses.  As expressed by Mason: 

 
Frequencies are rarely important in qualitative research, as one occurrence of the data is 

potentially as useful as many in understanding the process behind a topic. This is because 

qualitative research is concerned with meaning and not making generalised hypothesis 

statements.101 

 

After I obtained ethics approval102 to conduct my semi-structured interviews, I prepared a list 

of potential interviewees. Prior to the commencement of my PhD journey, I practised as a 

planning and environment lawyer. This experience gave me insights and contacts that 

allowed me to make initial contact with potential interviewees, eliminating the need for 

advertising my research to attract interview candidates.  I made initial contact with 

approximately 5 potential interviewees. Each of these people were selected because I knew, 

from my own professional work experience, they were planning professionals with recent 

experience in preparing a Queensland planning scheme. I also adopted an alternative 

recruitment strategy known as snowball (or chain referral) sampling. I asked participants if 

 
97 Guest et al (2006), p 61. 
98 Mason (2010). 
99 Cane and Kritzer (2010). 
100 Cane and Kritzer (2010). 
101 Mason (2010), p 1. 
102 Ethical approval (2016/836). 
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they knew of other planning professionals who might qualify for participation and might be 

interested in my research.103  Although this past experience and my existing contacts were 

helpful, I wanted to ensure that my candidates came from a broader geographic range than 

South East Queensland. Most of my contacts are in Brisbane or on the Gold Coast but I also 

wanted to gain an insight into some experiences of those people residing outside of this 

region. So, I specifically targeted planning professionals with experience working outside of 

Brisbane and the Gold Coast. 

 

All potential interviewees were informed of my research aims and I explained what their 

participation would involve. I also explained that participation was entirely voluntary in nature 

and provided information to help them reach an informed, consensual decision to participate. 

The requirement for consent was not only essential for ethical approval but it also meant that 

participants made an active choice to be involved in my research. This helped to ensure that 

interviewees were open and interested in my research topic.104  

 

I conducted the research interviews during December 2016 and January 2017.  

Interview data was obtained from interview participants. With their permission, I recorded 

and transcribed the interviews.  My interview questions were mostly kept open-ended. This 

approach allowed me to be flexible with the interviewees and allowed them to tell their 

individual stories but kept the conversation within the intended framework. It also allowed 

interviewees the opportunity to raise issues that I had not anticipated, which did occur.105 In 

the end, however, some interview questions ended up being more relevant to my research 

than others and overall, I was flexible in my approach, taking prompts from the interview 

participants.106   

 

  

 
103 Robinson (2014), p 37. See also, for example, Cane and Kritzer (2010), p 934. 
104 Robinson (2014), p 36. 
105 For example, there was less support for the QPP than I anticipated.  
106 Cane and Kritzer (2010), pp 936-937. 
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2.0 Introduction 
My thesis highlights the problem of planning scheme complexity, unearths its fundamental 

causes and explores the benefits and limitations of applying RBR to solve it. I start my thesis 

with an overview of RBR because RBR is critically important to my thesis. I apply it to 

provide a novel way to address planning scheme complexity in Queensland. More than that, 

along with knowledge from law and planning, my research about RBR informs my analysis of 

planning scheme complexity.107 

 

In the first part of this chapter, I provide a foundational understanding of risk and related 

concepts because the theory of risk influences RBR. I start by exploring a range of risk 

definitions and suggest that, for my thesis, risk is best understood as ‘the possibility that 

human actions or events lead to consequences that harm aspects of things that human 

beings value’.108 I choose to adopt this definition of risk because it includes a human element 

of risk and emphasises that it is about harm to things of value to human beings. A definition 

of risk that aligns with an acknowledgment of values is appropriate for the planning context 

because planning is a social science driven by values.109  

 

Then, I move on to describe RBR. RBR is commonly understood as the prioritising of 

regulatory actions in accordance with a formalised and transparent assessment of risk. 

Baldwin neatly explains the overall message of RBR ‘is that regulation should focus on the 

most important problems, the highest risks, and resolve them’.110 In this part of chapter 2, I 

also introduce some key concepts associated with RBR. In particular, I discuss the concept 

of trade-offs and the distinction between societal and institutional risk because these 

concepts arise in relation to my analysis of the causes of planning scheme complexity, in 

chapters 4 and 5.  

 

This chapter also describes the emergence of RBR and its theoretical and political 

influences, emphasising that RBR has quickly become a pivotal part of the better regulation 

agenda.111 RBR has achieved wide acceptance within governments and regulatory bodies 

 
107 It would be ambitious to attempt to summarise all of the relevant literature in this chapter. Instead, I focus 
on providing an overview of risk-based regulation and focus on exploring it in the context of my research about 
planning scheme complexity. 
108 Klinke and Renn (2002), p 1071. 
109 In chapter 3, I emphasise that planning schemes aim to advance ecological sustainability, which includes 
aims to protect ecological, social/cultural and economic wellbeing. 
110 Baldwin et al (2013), p 2. For similar messages about RBR see also, for example, Black and Baldwin (2010); 
Black (2010a); Black (2010b). 
111 See, for example, Fisher (2010b), p 46; Peterson and Fensling (2011). 
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across the globe and it is widely utilised in administrative decision making.112 The excitement 

about RBR is related to its purported benefits. I recognise some of those purported benefits 

but I take a cautious approach and also acknowledge some limits of RBR.  

 

I acknowledge that RBR is rational in suggesting that regulators should focus their attention 

and resources on the most important matters. RBR is logical in acknowledging that 

regulation cannot remove all risk or avoid an inevitably uncertain future. However, its ability 

to simplify the inevitably complex task of regulating should not be overstated. Regulating risk 

is about balancing risk and reward. Balancing risk and reward calls for decisions to be made 

about how much (and what type of) risks to accept and what trade-offs should be made. 

Those decisions are informed, but not solely answered, by a formalised assessment of risk. 

These questions are equally answered by reference to values but this chapter highlights that 

RBR frameworks are still evolving in terms of their ability to effectively integrate science and 

values.  

 

I finish this chapter by conceptualising Queensland’s planning schemes through a lens of 

risk. Drawing on the broader meaning of risk,113 I say that risk, in the context of 

Queensland’s planning law framework, is the possibility that a failure to properly regulate 

development114 leads to consequences that harm ecological sustainability (ES).115 I highlight 

that planning schemes are tasked with regulating development to manage the societal risk of 

harm to ES and therefore, they are a risk regulatory tool. I also identify that development is 

properly regulated if it advances an appropriate balance between the elements of ES. Later 

in my thesis, I draw on this discussion to analyse the causes of planning scheme complexity.  

 

2.1 Risk and related concepts 
I start this chapter by explaining the key concepts of risk and related concepts in order to 

provide foundational knowledge as a basis for discussing RBR and its potential application 

to Queensland’s planning schemes. 

 

 
112 Fisher (2010b), p 45.  
113 Renn et al (2002), p 1071.  
114 Development is defined in Planning Act 2016 (Qld), Schedule 2. It includes building work, operational work 
(commonly earthworks), reconfiguring a lot, plumbing and drainage works and making a material change of 
use of premises.  
115 I accept that my conceptualisation of risk is contestable but this is unsurprising because even the broader 
meaning of risk is not settled. My intention is not for my interpretation of risk to be forever set in stone but I 
suggest that, if nothing else, it is a rational starting point. I am hopeful that it will encourage future debate and 
learning about risk in the context of planning.   
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2.1.1 Risk 

The notion of risk has become a central part of regulatory discussions yet before the 1990s, 

it was hardly discussed outside of scientific journals and managerial reports.  Risk has 

become a new lens through which to view the world116 and it is a frequent part of academic, 

regulatory and political discussions.117  

 

The term ‘risk’ is traced back to the 13th Century in Ancient Greece118 but the concept of risk 

became popularised by Ulrich Beck’s pioneering discussions of the ‘risk society’.119 Risk is 

now studied in fields such as engineering, social science, cultural studies, economics, law 

and science.120 There are various interpretations of its meaning, depending on the context of 

its application.121  

 

There are scores of risk definitions in the literature and this chapter does not intend to cover 

them all. A common definition of risk is elusive. Despite attempts to bridge gaps, 

conceptualisations of risk tend to be treated from the perspective of each discipline.122 Even 

within specific contexts, 123 there is often no single definition of risk.124 Still, there are some 

common elements in the range of risk definitions.  

 

Risk is often understood in terms of the chance of harm occurring in the future.  As Beck 

observes, risk signifies ‘a future which is to be prevented’,125 which highlights that risks are 

anticipatory and that people generally want to take action to avoid or mitigate the risk of an 

unwanted result.126  Most definitions of risk also highlight that risk is scientifically 

calculable.127 It is about measuring the chance and consequences of an event. These points 

are illustrated in the range of risk definitions, below. Risk has been defined as: 

 
The probability of an adverse event…times the consequence of that event.128   

 
116 Hutter (2005), p 1. 
117 See, for example, Garland (2003), p 49. 
118 VanAsselt (2000), p 147. 
119 Beck (1992). 
120 Sparrow (2008), p 167. 
121 See, for example, Furedi (2002), p 17. 
122 VanAsselt (2000), pp 149-150. 
123 For example, there is no universally accepted definition of risk in the context of environmental law. 
124 Fisher (2006), p 125. 
125 Beck (1992), p 33. 
126 Klinke and Renn (2002), p 1071. 
127 See, for example, Lindsay (2013), p 452. 
128 Rosa (1998), p 27. 
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The probability that a particular adverse event will occur during a given period of time, or 

result from a particular challenge.129 

The probability of an adverse future event multiplied by its magnitude.130 

The probability of damage…associated with a hazard.131 
The chance, within a time frame, of an adverse event with specific consequences.132 

The possibility that human actions or events lead to consequences that harm aspects of 

things that human beings value.133  

 

I acknowledge the range of definitions above but note that, with the exception of the last 

definition offered by Klinke and Renn, they tend to align with a mathematical approach to 

risk. My thesis highlights that the planning law context calls for a broader approach to risk. It 

favours an approach to risk that aligns with the value-driven nature of planning. For this 

reason, Klinke and Renn’s134 definition is appealing in the context of Queensland’s planning 

law framework because: 

 

a) It suggests that the extent of harm can be changed by managing the thing that causes 

the harm (the human activity or event) which means that this definition can be applied to 

a regulatory context. This is relevant because, in my thesis, I conceptualise planning 

schemes as a regulatory tool to manage risk;  

b) It usefully refers to risk as a possibility of harm being caused to something that human 

beings value. This aspect of the definition is particularly appealing because it specifically 

acknowledges the human element of risk and opens up the possibility for me to account 

for subjective opinions about the things that human beings value and the priority that 

ought to be given to those things. Planning has a clear human element and 

acknowledging that point aligns with my research theme about the inevitability of 

subjective and pluralistic views of risk regulation in the planning context. 

 

2.1.2 The distinction between risk, hazard and harm 

Risk, hazard and harm are related, but distinct, concepts. Risk is a measure of the chance of 

a danger (hazard) giving rise to future harm (and its extent). A hazard is something that can 

cause some kind of harm. There are countless hazards in the world and countless harms 

that could arise out of them. For example, an earthquake is a hazard that can cause injury 

 
129 Baldwin and Cave (1999), p 86. See also Heijden and Jong (2009), p 1042. 
130 VanAsselt (2000), p 152. 
131 Furedi (2002), p 17. 
132 Godden and Peel (2010), p 228. 
133 Klinke and Renn (2002), p 1071; Renn (1998), p 51. 
134 Klinke and Renn (2002), p 1071. 
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and death to people. The same could be said for a car or a toxic emission. Hazardous things 

become a risk when we measure the chance and extent of harm arising out of them.135  

 

2.1.3 Uncertainty  

Risk deals with the chance of harm occurring in the future but the future is uncertain.136  

Unless a future event is a certainty, there will always be uncertainty around the chance of its 

occurrence and the extent of harm it will cause. As expressed by Garland:  

 
(r)isk always exists in the context of uncertainty. Where there is certainty about an event, 
where we know for certain that it will or will not occur, we do not talk of risks. Risk begins 

where certain knowledge ends.137 

 

There is no single accepted definition of uncertainty. One definition is ‘any departure from 

the unachievable ideal of complete determinism;138 another is ‘essentially the absence of 

information, information that may or not be obtainable’.139  

 

Accepting the existence of uncertainty means that genuine thought can be given to its 

management.140 Uncertainty can be reduced by obtaining knowledge. However, perfect 

knowledge is non-existent. Whenever decisions are made, there are some things the 

decision maker will know, some things the decision maker does not know and some things 

the decision maker cannot know (in other words: the unknowable). Uncertainty is a certainty 

in life. Uncertainty is inescapable and regulators should not overstate their ability to control 

the future.141  

 

Uncertainty is particularly relevant to my thesis because it is also closely linked to the 

regulation of planning.  The planning law framework (including planning schemes) regulates 

to manage the future. Gunder suggests that planning creates an illusion of a certain future. 

Gunder’s ideas are valuable because they highlight the importance of explicitly 

acknowledging uncertainty. They also highlight that a goal of eliminating risks in an inevitably 

uncertain future is impossible to achieve.142   

 
135 Garland (2003), pp 50-53. 
136 Kaplan and Garric (1981), p 12. 
137 Garland (2003), p 52. 
138 Walker et al (2003), p 8. 
139 Rowe (1994), p 743. See also Rosa (1998), p 29. 
140 Goldberg (1986), p 53. 
141 Renn et al (2011), p 235; Middle and MacCallum (2015), p 331; Lindsay and Riebl (2013), pp 458-9; Walker 
et al (2003), p 6; Gunn and Hillier (2014). 
142 Gunder (2008). See also, for example, Christensen (1985); Bertolini (2010). 
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Later in my thesis, I highlight that planners in Queensland have attempted to prepare 

planning schemes that bullet-proof against all eventualities despite the reality of uncertainty. 

Approaching planning schemes from this perspective fails to acknowledge uncertainty and 

the impossibility of avoiding it and unnecessarily contributes to planning scheme 

complexity.143 

 

2.1.4 Regulation 

In light of the fact that my thesis explores the potential application of RBR to planning 

schemes in Queensland (and planning schemes regulate development), it is appropriate to 

understand the meaning of regulation.  

 

Governments use regulation to control risks ‘that affect the economy, consumers, society 

and the environment’.144 The traditional notion of regulation is the exertion of public authority 

through a system of rules and laws in which the regulator ensures technical compliance by 

the regulated.145 There are various conceptualisations of regulation but, in law, there is no 

universally agreed definition. It can be understood as: 

 
(t)he employment of legal instruments for the implementation of social-economic policy 

objectives’ with the regulator having the power to compel compliance through the use of 

penalties or sanctions.146  

 

(a)ny government measure or intervention that seeks to change the behaviour of individuals 
or groups. It can both give people rights…and restrict their behaviour.147   

 

governance where control originates from various public and private actors and is given effect 

not only through law, but also by private agreements, the implementation of non-government 

standards, accreditation schemes and a multitude of other potential control mechanisms.148  

 

 
143 For a discussion of Queensland’s attempt to bullet-proof against all future eventualities, see Frew (2011); 
Frew et al (2016). For a discussion of acknowledging uncertainty in planning, see Gunder (2008). See, also, my 
discussion of that research in chapter 5. 
144 Department of Finance, Services and Innovation (2016), p 3.  
145 Nicholls (2015), p 2. 
146 den Hertog (1999), p 223. 
147 Better Regulation Taskforce (2003), p 1. 
148 Haines (2011), p 8. 
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Irrespective of the definition applied, the literature on regulation tends to share a desire for 

regulation to be goal-oriented, targeted and effective.149 Regulation is increasingly being 

viewed as an exercise in managing risk.150 There is an emerging view that good regulation 

should reduce risk at the same time as minimising the public burden.151  

 

2.2 Risk-based regulation and its key concepts 

2.2.1 What is risk-based regulation? 

The idea of RBR is that resources should be targeted at managing high risks.152 Baldwin 

neatly explains the overall message of RBR ‘is that regulation should focus on the most 

important problems, the highest risks, and resolve them’.153 In other words, regulation should 

be proportionate to risk.154  Applying RBR, decisions about what is most important are 

informed by an evidence-based, formalised assessment of risk.155 The aim is to reduce risk 

to an acceptable level, recognising that risks cannot be entirely eliminated.156 Risk-based 

approaches do not promise perfect protection against risk. ‘Rather than trying to prevent all 

possible harm, risk-based approaches aspire only to control those deemed 

unacceptable…’157 RBR classically involves identifying risks, assessing their significance, 

allocating risk scores and making decisions about how to best regulate to manage risk. I 

discuss those aspects of RBR, next. 

 

2.2.2 Risk identification 

RBR starts with risk identification. Risk identification is the foundation of RBR. Without 

knowing the risks that a regulator seeks to manage, it is impossible to apply RBR.158 Risk 

identification is the process of identifying the risks to be managed.159 It is about asking ‘what 

risks are we trying to control?’  It typically results in a list of risks for evaluation.160  

 

 
149 Haines (2011), p 8. 
150 Hutter (2001), p 4; Black (2010b). 
151 Haines (2011), p 12. 
152 Black (2010c). See also Baldwin et al (2012), p 281. 
153 Baldwin et al (2013), p 2. This also aligns with Black’s explanation of risk-based regulation. See, for example, 
Black and Baldwin (2010); Black (2010a); Black (2010b). 
154 See, for example, Bounds (2010), p 23. 
155 Black (2010c); Renn and Aven (2018), p 230. 
156 Pollard et al (2008), p 21. 
157 Demeritt et al (2017), p 2. 
158 Black (2010a), p 194. For a broad discussion of the importance of risk identification in a risk-based 
framework, see Tchankova (2002). 
159 International Risk Governance Council (2006), p118. 
160 Baccarini (2015), p 318. 
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In order to understand the risk that a regulator seeks to control, RBR calls for regulators to 

refer to their legal mandate to clearly identify their legislative objectives. A regulatory 

objective should reveal what is important to the regulator.  Once the regulatory objectives 

are clear, RBR calls for regulators to identify the risks to their achievement. In other words, 

regulators are encouraged to translate their legislative goals into risks.161  

 

The legislative goal of planning in Queensland is to facilitate the achievement of ES, which is 

a balance between a community’s ecological, social/cultural and economic wellbeing.162 As I 

explain in chapter 4, planning schemes regulate to manage the risk of harm to each of these 

things but more than that; they are tasked with properly regulating development to manage 

the risk of harm to an appropriate balance between those things. 

 

2.2.3 Risk assessment 

The idea of assessing risk is not new and it has existed well before RBR. Every day, people 

use their intuition to assess risk and apply that assessment to make decisions about their 

future.163  However, RBR calls for a formalised assessment of risk to inform decisions about 

risk management and regulatory priorities.164  

 

A classic formalised risk assessment is a process of estimating the chance and 

consequences of an adverse event of harm. It involves an assessment of the impact of an 

activity and the probability of its occurrence.165  In 2000, Fisher neatly explained the concept 

of risk assessment: 

 
Risk assessment is a term used widely across many different disciplines to refer to a process 

of identifying hazards, assessing in what circumstances such hazards present a risk to human 

health and the environment, and the magnitude and probability of that risk to a specific 

population... Techniques will vary from discipline to discipline and it has only been truly 

developed in the last three decades.166 

 

Risks can be assessed quantitatively or qualitatively167 but a classic (and narrow) approach 

to RBR tends to emphasise quantitative risk assessments.  

 
161 See, for example, Baldwin et al (2012), p 281; Black (2010b); Black and Baldwin (2016); Sparrow (2008).  
162 Planning Act 2016 (Qld), s 3.  
163 Eduljee (2000), p 13. 
164 See, for example, Peterson and Fensling (2011); Nicholls (2015); Bounds (2010). 
165 See, for example, Black (2005); Majone (2010); Mayo et al (1991) in VanAsselt (2000), p 152; Fisher (2013), 
p 129. 
166 Fisher (2000), p 115. 
167 See, for example, Black and Baldwin (2010), p 185; Eduljee (2000), p 15. 
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Quantitative risk assessment dates back to the 1930s where it was traditionally used to 

manage safety risks in the workplace. It relies on the use of numerical values to express the 

chance and consequence of an event. It attempts to avoid subjectivity.168 Sometimes, it is 

not possible to quantitatively measure the chance and/or consequence of an event. For 

example, there might be cumulative impacts or a high level of uncertainty or limited 

knowledge about the outcome of an activity. In circumstances like these, a quantitative 

approach can be too ‘reductive’.169 Another example of where quantitative assessments are 

inappropriate is where regulators are trying to manage risks of harm that are subjectively 

perceived rather than quantitatively measured.170  

 

A qualitative assessment of risk does not use numerical values to assess risk. Rather, it 

uses descriptors such as ‘low’, ‘medium’ and ‘high’ and ‘likely’, ‘rare’, ‘possible’ and ‘almost 

certain’ to describe the chance of a risk event and descriptors such as ‘minor’ or ‘major’ to 

describe the consequences of a risk event. People can form different views about whether a 

consequence is major or a chance is low, for example and for this reason, a qualitative 

approach relies on subjective judgements about the chance and consequence of harm 

occurring. Those judgments are typically based on skill and experience. Clear definitions of 

the descriptors can help to reduce variability but some degree of subjectivity is inherent.171  

 

Often, qualitative risk assessments utilise a matrix, of which the complexity varies according 

to the complexity of the risk. Figure 1 shows an example of a risk matrix used in 

environmental risk assessment. Using the matrix, for example, an activity with a medium 

probability but major consequences will be categorised as a high risk. 

 

 
168 Although, as discussed later in this chapter, the reality of this position is contestable. 
169 Middle and MacCallum (2015), p 337. 
170 Also see my discussion of amenity in chapter 1.3.5. 
171 Baccarini (2015), p 321. See also, Black and Baldwin (2010), p 185; Black (2010c); Brunner and Glasson 
(2015), p 333; Middle (2015), pp 336-337. 



 

48 
 

Figure 1, Simple risk matrix 
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High Medium risk High risk High risk 

Medium Medium risk Medium risk High risk 

Low Low risk Medium risk Medium risk 

 Minor Medium Major 
 CONSEQUENCES 

 

Probability and impact do not necessarily need to be given equal weight. Some regulators 

might give more weight to impact, so that regulatory attention is focussed more on high 

impact activities, even if the chance of the risk arising is low, for example. The choice is a 

political one.172  

 

In addition to a conventional risk assessment, the RBR literature recognises what is referred 

to as a concern assessment. It is endorsed by the IRGC and is defined as a:  

 
systematic analysis of the associations and perceived consequences (benefits and risks) that 

stakeholders, individuals, groups or different cultures may associate with a hazard or cause of 

hazard.173 

 

A concern assessment is aimed at formally assessing public perceptions and values about 

risk. It includes, for example, focus groups, structured hearings with stakeholders and 

surveys.174 Applying a concern assessment recognises that decisions about risk are driven 

by more than a scientific calculation of the chance and consequences of harm. They are also 

driven by values.175 I discuss this point in part 2.7, below. 

 

2.2.4 Risk scores 

On the basis of a risk assessment, the probability and consequence ratings are combined to 

assign risk ratings (or scores) to activities.176 Risk scores might rank risks broadly (for 

example, high, medium and low) or they might use more ‘fine-grained divisions’.177 For 

 
172 Black (2010a), p 196. 
173 International Risk Governance Council (2007), p 10. 
174 Renn et al (2011), p 239. Concern assessments are discussed more broadly throughout this paper. 
175 For a discussion of a need for political statements of values in the context of concern assessment, see, for 
example, Macrae (2016). 
176 Black (2010a); Baccarini (2015), p 323. 
177 Baldwin et al (2012), p 282. See also, for example, Black and Baldwin (2010), p185; Black (2010c). 
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example, applying a simple risk scoring system, a development involving a proposed quarry 

in a residential area might be given a high risk score whereas a development involving a 

house in a residential area might be given a low risk score. 

 

2.2.5 Risk management 

Risk management is the process of devising and implementing actions to address risk, 

based on an assessment of risk.178 Regulators weigh up policy options to make a political 

decision about how to best manage risk. The aim is to reduce risk to a level that is 

acceptable/tolerable.179 However, in reality, the process of risk assessment and risk 

management can be less linear than this implies.180  

 

As explained by Bounds,181 in a RBR regime, the risk management response should be 

proportionate to the risk.182 Typically, there are four risk management options: 

 

1. Risk retention: Regulators make an informed decision to retain the risk associated 

with an activity. This option is often applied for risks that are sufficiently low that they 

are considered acceptable. 

2. Risk avoidance: Regulators make an informed decision to avoid the risky activity in 

order to eliminate the chance of harm arising out of it. For example, a risky activity 

might be prohibited. This option is typically undertaken where a decision has been 

made to refuse to accept a risk of harm. It is appropriate when the risk is so high that 

it far outweighs the benefits promised by the risky activity and the risk cannot be 

effectively mitigated. 

3. Risk reduction: Taking regulatory action to mitigate/reduce the risk is the most 

common risk management response. The aim is to reduce the chance and/or 

consequences of a risk to a level that is acceptable. 

4. Risk transfer: Transferring the risk does not remove it but it shifts responsibility for 

the consequences of harm arising out of risk to another party. Typically, risk is 

transferred by contract or insurance.183 

 

 
178 Bounds (2010), p 19. 
179 Renn (1998), p 51. 
180 Fisher (2013). See also, for example, Council (1983), p 3. 
181 Bounds (2010), p 19. 
182 See, for example, Peterson and Fensling (2011); Nicholls (2015), p 4. Bounds (2010), p 23. 
183 See, for example, Baccarini (2015), p 326; Bounds (2010), p 19. For another discussion of risk management, 
see, for example, Eduljee (2000), p 14; Renn et al (2011), p 241. 
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The choice depends on the level of risk and whether it is acceptable. If a risk level is 

unacceptable, and cannot be sufficiently reduced, risk management strategies usually focus 

on prohibiting the risky activity. If the risk can be reduced to an acceptable level, the focus 

tends to be on risk reduction measures.184  

 

2.2.6 Risk perception 

The research around risk and RBR often emphasises a ‘distinction between “actual” risk as 

measured by experts and “perceived' risk as experienced by laypersons.’185 For example, 

the public has a tendency to overestimate risks associated with events that are unlikely to 

occur but underestimate higher-probability events.186 Some people will ‘seem to persistently 

underestimate particular threats’187 while others will consistently overestimate risks and 

become ‘prone to needless worry’.188  

 

Risks as perceived by laypersons tend to be viewed by positivists (or realists)189 as 

inaccurately shaped by ignorance, irrationality and subjective experiences. Conversely, 

those with a more constructivist approach to risk suggest that risk perceptions are valuable 

sources of knowledge and whether a person is an expert or a layperson, perceptions of risk 

‘represent partial or selective views of the things and situations that threaten us’.190 For 

example, cultural preferences and value systems can affect risk perceptions.191 

 

Risk perception influences risk appetite; discussed next. 

 

2.2.7 Risk appetite 

Regulators regulate to manage risk but a zero risk policy is unrealistic. Uncertainty cannot be 

avoided and it is impractical and costly to achieve a zero risk goal because there are not 

enough resources to emphasise the regulation of every risk.192  Regardless of whether these 

decisions are made explicit or implicit; decisions must be made about what type and extent 

of risk is acceptable. These decisions are based on risk appetite.193  

 

 
184 Renn et al (2011), p 241. 
185 Jasanoff (1998), p 91. 
186 Majone (2010). For another discussion of risk perception, see, for example, Slovic (2001); Jasanoff (1998). 
187 Sparrow (2008), p 14. 
188 Sparrow (2008), p 14. 
189 Constructivism and positivism are discussed in chapter 2.6. 
190 Jasanoff (1998) p 91; Haines et al (2007/8), pp 436-440. 
191 See, for example, Jasanoff (1998), p 95; Renn (1998); Est´evez et al (2014), p 21. 
192 See, for example, Pollard et al (2008), p 21; Chicken and Posner (1998), p 150; Majone (2010), p 94. 
193 Black (2010), p 186; Black and Baldwin (2010), p 184; Peterson and Fensling (2011), p 5. 
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Decisions about how much risk to accept are complex because, as discussed above, there 

are various subjective perspectives about risk. Regulators must decide how much weight to 

give to public perceptions of risk, including tendencies to fear risks or take risks.194 

Moreover, an appetite for risk is influenced by politics. For example, if the risky activity brings 

about risks that are politically unpopular, a reduced risk appetite is to be expected (and vice 

versa).195 

 

Decisions about what type of risks to accept and how much risk is acceptable are choices 

between alternatives. The most acceptable choice tends to be informed by people’s views 

about the costs and benefits of each choice. Whether a risk is acceptable or not relates to 

what is being offered in return for accepting the risk.196 This is because, as discussed next, 

regulating risk is about balancing risk and reward. 

 

2.2.8 Balancing risk and reward 

For the most part, risk is conceived in negative terms. The risk literature is dominated by 

discussions of risk in the context of avoiding or minimising harms by managing the hazards 

that give rise to them. For example, Sparrow emphasises that regulators should pick 

important problems and fix them by focussing on the harms they seek to avoid.197  However, 

it is important to acknowledge that risk also has a positive dimension.  

 

All activities involve some risk of harm but they can also bring about a benefit. For example, 

as discussed in chapter 4, development is undertaken to bring about some benefits (for 

example, job creation) but it also gives rise to a risk of harm (for example, loss of 

vegetation).  People take risks because they want to take advantage of the benefits of the 

activity. As noted by Strydom: 

 
The risk society, in other words, is a society in which some take risks for the sake of possible 
benefits and others are compelled to face the dangerous consequences of such risk taking.198 

 

 
194 See, for example, Hutter (2005), p 8. 
195 See, for example, Black (2010b), p 30. 
196 Peterson and Fensling (2011), p 5; Inter-Jurisdictional Regulatory Collaboration Committee (2007), pp 5-6. 
For a detailed discussion of risk acceptability, see Fischhoff (1981). 
197 Sparrow (2000); Sparrow (2008). I note that Baldwin and Black (2016), p 565 highlight that both risk-based 
regulation and problem-centred regulatory approaches emphasise giving priority to matters that are most 
serious and important. 
198 Strydom (2002), p 76. 
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Decisions must be made about whether a risk should be taken to enjoy the benefits of an 

activity or whether the risk should be avoided.199 Making a choice to allow an activity is 

typically tolerable if the benefit arising out of it is worth the risk it gives rise to.200  Risks need 

to be taken in order to enjoy the benefits of the activity.201  

 

2.2.9 Trade-offs 

My discussion of risk and reward highlights that regulators must find a balance between 

producing benefits and reducing risks. Deciding whether to accept a risk in order to enjoy a 

benefit inevitably involves trade-offs. Essentially, regulators have to choose whether to (a) 

sacrifice some benefit to avoid a risk of harm or (b) enjoy some benefit but accept some risk 

of harm.202 Decisions about trade-offs and balancing risk and reward are driven by values. 

 
Tradeoffs represent manifestations of value priorities that cannot be deducted from factual 

information alone but require political value judgments. In a democratic society these value 

judgments need to be legitimised…203 

 

Regulation involves trade-offs between a range of concerns. Decisions must be made about 

the importance of those concerns and these decisions are ultimately judgments informed by 

values.204 

 

2.2.10 The distinction between societal and institutional risk 

Societal risks are ‘threats to members of society and their environment’.205 For example, 

regulations are commonly in place to manage risks of harm to things such as safety, the 

environment and finances.206 Discussions of risk tend to focus on societal risks.  

 

Rather than risks of harm to society as a whole; institutional risks are risks of harm to the 

regulator that arise out of their regulation of societal risks.207 These are the ‘risks of risk 

management’.208  A regulator faces a risk of harm to their political status if they fail to 

 
199 Scott (2007), pp 4 -5.  
200 Renn et al (2011), p 240. 
201 Renn and Aven (2018), p 232. 
202 Renn and Aven (2018), pp 232-233.  
203 Renn and Aven (2018), p 232. 
204 Renn and Aven (2018). For a discussion of trade-offs, see also Lindsay and Riebl (2013), p 460; OECD (2010), 
pp 11, 15, 19, 22, 123-124; Black and Baldwin (2016), p 586. 
205 Rothstein et al (2006a), p 91. 
206 Black (2010b), p 4. 
207 See my discussion of institutional risks in chapter 2.2.10 and Baldwin et al (2012), p 291. 
208 Rothstein et al (2006a), p 92. 



 

53 
 

achieve their regulatory objectives or make decisions against the wishes of their 

constituents. If regulators do not regulate in line with public expectations, the public can 

become dissatisfied, lose confidence in them and the regulators’ status can be threatened. 

There is an expectation that regulations will protect society from harm but there is also an 

expectation that benefits (often economic ones) of risky activities can be enjoyed. A capitalist 

society relies on some risk-taking in order to develop the economy. There is a risk that some 

stakeholders will not be satisfied with the trade-offs made (and risks taken). Further, 

regulators have limited time and resources which means they have limited capacity to 

manage societal risks. There is a risk that the measures taken to manage risk will not be 

successful. There is a risk that decisions about which risks to give less attention to will not 

match the public’s expectations.209 

 

The result is that, aside from managing societal risks, regulators also manage their own risks 

of harm to their reputation or political status arising out of their regulatory decisions. They 

manage the risks of managing risk.210 The management of institutional risks uses resources 

and can lead to biased decision-making, where regulators focus more on managing 

institutional risks than risks to society. In the words of Rothstein et al, regulators must take 

care to avoid ‘perversely allocating scarce resources to managing institutional risks at the 

expense of societal risks’.211 I revisit institutional risks in the planning scheme, later in my 

thesis.212 

 

Next, I acknowledge the influence of Ulrich Beck’s discussion of risk in the emergence of 

RBR.  

 

2.3 Beck’s theoretical influence 
The meeting of risk theories and regulation is a relatively recent phenomenon, gaining 

attention and popularity since the 1990s.213 There has been an explosion of literature around 

risk and the popularity of RBR since that time.214 ‘The speed at which risk and associated 

 
209 See, for example, Bounds (2010) p 29; Black (2005), p 3; Black (2010a), p 187; Black (2010b), pp 4, 27-28, 
37-39; Haines (2007/8), p 441; Middle and MacCallum, pp 346-347; Rothstein et al (2006a); Rothstein et al 
(2006b); Renn (2008), pp 1-5. 
210 Others, such as Middle (2015), pp 348-349, refer to this risk as ‘decision making risk’ or ‘political risk’ (risks 
to the political status of decision makers). 
211 Rothstein et al (2006a), p 102. See also Lindsay and Riebl (2013), p 460. 
212 See chapter 4.4. 
213 Lindsay and Riebl (2013), p 452. 
214 Power (2004), p 59. 
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concepts have become central features of administrative decision making is breath-

taking.’215  Risk has become a part of social, political and legal debates.216 

 

Popular discussions of ‘risk society’, formulated in the 1980s, at least in part, explain this 

trend. Beck, the key protagonist, acknowledges that risks have always existed but argues 

that the contemporary world has become increasingly risky and those risks are made by 

humans. Beck’s work points out that a focus on economic growth has produced modern 

risks so that society has become preoccupied with trying to understand and control those 

risks. With risk being an inescapable part of modern society, it is unsurprising there is a 

public interest in the management of risks and it has become more a part of the regulation 

debate.217 Put simply, the growth of RBR is a response to the fact that a broad range of 

societal risks have been highlighted. The result is that ‘the risk society is, therefore, 

necessarily a regulatory society’.218 

 

The regulatory reform climate has also influenced the emergence of RBR. The 

microeconomic reforms that took place in the 1990s focussed on modernising government 

and reducing regulatory burden. Regulators were criticised for over-regulating and failing to 

allocate resources efficiently. There was pressure for governments to focus on achieving 

greater efficiencies in regulation. There were calls for objectivity and transparency, 

especially about choices for resource allocation. RBR emerged and promised to deliver 

those things by basing decisions on an objective assessment of risk.219  

 

As I explain next, over a relatively short time, RBR has become a popular approach to 

regulation. 

 

2.4 The popularisation of risk-based regulation 
RBR became popular in the UK alongside aims to reduce administrative burden in the late 

1990s and since then, it has gained momentum as a popular regulatory approach .220 In 

2005, the UK Treasury published its report ‘Reducing Administrative Burdens: Effective 

 
215 Black (2010b). 
216 Scott (2007), p 3. 
217 See, for example, Giddens (1990); Beck (2000). See also, Jaeger et al (2001), p 13; Lindsay (2013), p 452; 
Scott (2007), pp 3-4;  
218 Rothstein et al (2006a), p 94. 
219 Peterson and Fensling (2011); Hutter (2005); Baldwin et al (2012), p 192; Haines et al (2007/8). 
220 For example, Peterson and Fensling (2011), p 9 explain that the UK Better Regulation Task Force developed 
five key principles for regulation in 1997, saying that regulation ought to be transparent, accountable, 
proportionate to the problems it addresses, consistent and directed only at cases needing action. See also 
Lindsay and Riebl (2013), p 453; Baldwin (2012), p 281. 
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Inspection and Enforcement’ (the Hampton Report).221  The Hampton Report recommended 

that all regulatory agencies should adopt a risk-based approach to inspections and 

enforcement.222  Since then, RBR has become a central part of the UK’s better regulation 

agenda223 and this shift is also evident in the OECD and many of its member countries.224 

The OECD now favours a risk-based approach to regulation and suggests that it creates 

‘better’ regulation.225  

 

In Australia, a risk-based approach to regulation is widely endorsed - there is interest in RBR 

across regulatory areas such as taxation, food safety, crime prevention, biosecurity, 

education, financial regulation, environmental regulation and quarantine.226 RBR has been 

adopted by the Australian Prudential Regulation Authority (APRA) in its regulatory role in 

finance. It has introduced tools for risk assessment227 to assess the financial risk of the 

institutions that it supervises.228 As part of best practice regulation, the Council of Australian 

Governments (COAG) supports a risk-based approach to the development of regulation,229 

particularly in relation to environmental management.230 The 2006 Banks Report (The Report 

of the Taskforce on Reducing Regulatory Burdens on Business)231 encouraged a shift away 

from risk-aversion in regulation and in response, the Australian government encouraged a 

risk-based approach to regulation. On numerous occasions, the Productivity Commission 

has endorsed a risk-based approach to regulation in Australia.232  

 

At a State level, there is also encouragement for (and excitement about) RBR. For example, 

The Victorian Guide to Regulation provides that where possible ‘regulation should be 

designed to facilitate a risk-based approach’.233  In New South Wales, regulators are 

 
221 Lindsay and Riebl (2013), p 453; Hampton (2005). 
222 Baldwin and Black (2008), pp 65-6; Hampton (2005); Lindsay and Riebl (2013), p 453. 
223 Black and Baldwin (2016), p 565. See also, for example, Department of Business Enterprise and Regulatory 
Reform (2007). 
224 Bounds (2010), p 16; OECD (2010). 
225 See, for example, OECD (2010); Demeritt et al (2017), p 3.  
226 Lindsay and Riebl (2013), p 453. 
227 For example, the probability and impact rating system. 
228 Peterson and Fensling (2011); Black and Baldwin (2010), p 183; State of Victoria (2015), pp 44-46. 
229 For example, in October 2007 COAG released its Best Practice Regulation guide for Ministerial Councils and 
National Standard Setting Bodies. The guide promoted proportionality, risk identification and risk analysis.  
230 Lindsay and Riebl (2013), p 454. 
231 Regulation Taskforce (2006). 
232 For example, see Productivity Commission (2011), pp xlvii-xlviii. For support of risk-based development 
assessment and for a broader endorsement of risk-based approaches to regulation, see Productivity 
Commission (2012); Productivity Commission (2013); Maddocks (2014a). 
233 Department of Treasury and Finance (Vic) (2014), p 18. See also, for example, the encouragement of risk-
based regulation by the Victorian Competition and Efficiency Commission in State of Victoria (2015), p 1. For a 
discussion of risk-based development assessment in Victoria, see Greaves (2017), pp xvii-xviii. 
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required to adopt a risk-based approach to regulation in the context of compliance and 

enforcement and the NSW Government has released a guideline to support its 

implementation.234  

 

The growth in popularity stems from the purported benefits of RBR, some of which are 

discussed below. 

 

2.5 Some purported benefits of risk-based regulation 
This part of my thesis highlights some purported benefits of RBR. I have chosen to focus on 

those benefits that initially struck me as having some potential to help respond to planning 

scheme complexity in Queensland. 

 

2.5.1 Managing an uncertain future 

In this part of my chapter, I recognise that the literature suggests that RBR can be helpful in 

managing an uncertain future. As Rose explains: 

 
Risk thinking tames chance, fate and uncertainty by a paradoxical move. By recognizing the 

impossibility of certainty about the future, it simultaneously makes this lack of certainty 

quantifiable in terms of probability. And once it has quantified the probability of a future’s 

event occurring, decisions can be made and justified about what to do in the present, 

informed by what seems to be secure, if probabilistic, knowledge about the future.235 

 

RBR suggests ‘that the notoriously complex task of regulating can be rendered manageable, 

and that the contingencies of unpredictable events can be made controllable.’236  RBR 

attempts to convert complex social problems into calculable probabilities of harm.237 It 

‘seems to bring the future to the present and make it manageable’.238 Its appeal is 

understandable, in any context, but particularly in planning because, at its core, planning 

seeks to manage the shape of communities in an inevitably uncertain future.  

 

However, this benefit should not be overstated. My thesis suggests that regulating risk is 

more complex than making decisions based on a scientific assessment of risk. It calls for 

complex and conflicted stakeholder values to be given weight in the decision making 

 
234Department of Finances, Services and Innovation (NSW) (2016). 
235 Rose (2002), p 214. See also Scott (2007), p 5.  
236 Black (2005), pp 16-17; Black and Baldwin (2010), p 203  
237 Scott (2007), p 1. 
238 Rose (1998), p 177. 
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process. RBR can be useful because decisions can be based on a formalised assessment of 

risk that factors in uncertainty; but it can also be problematic if it is interpreted in a way that 

overstates its ability to manage that inevitably uncertain future.239 As discussed later in this 

chapter, understandings of risk have evolved to acknowledge the inevitably complex nature 

of making value-laden judgments about risk. 

 

2.5.2 A formalised framework to increase transparency and accountability 

All regulators have to prioritise their regulatory efforts but often these decisions are not 

transparent. RBR can offer a framework for making these decisions, informed by a 

systematic and transparent assessment of risk.  It requires regulators to base their decisions 

on a formalised assessment of risk, meaning that decisions ought not to be made simply on 

the basis of any consideration the decision maker wants. If decisions are informed by a 

formalised assessment of risk; the results of that assessment can be communicated so that 

the basis of the decision is more transparent.240 In a RBR framework, a regulator should be 

‘open and transparent about its understanding of the nature of risks to the public and about 

the process it is following in handling them’.241 Of course, however, transparency and 

accountability rely on effective communication and the avoidance of overly technical 

language so that the risk assessment can be understood. Technical language can alienate 

stakeholders because the meaning cannot be understood.242 

 

2.5.3 Risk-based regulation can help regulators respond to regulatory overload by 

putting a boundary around the expectations of a regulator 

Regulators are under pressure to achieve a lot but it can be difficult to decipher which of 

their goals are most important. As Black notes: 

 
Legislatures frequently confer on regulatory bodies vague and often conflicting objectives and 

endow them with mandates so broad in scope they can be almost unmanageable.243 

 

 
239 See, for example, Lindsay and Riebl (2013). 
240 See, for example, Baldwin et al (2012), p 282; Bounds (2010).  
241 Renn and Aven (2018), p 231. 
242 Lindsay and Riebl (2013). p 459. 
243 Black (2005), p 4. 
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A goal of regulating to achieve zero risk of harm is unrealistic and unmanageable. Some 

harm is inevitable. A risk-based approach to regulation fosters an explicit acknowledgment 

that regulations can manage risk but they cannot remove all risks.244   

 

RBR is said to offer a strategy, informed by a formalised assessment of risk, to decide which 

policy areas regulators need to focus on.245  RBR can help regulators legitimise their 

decisions in this regard by providing a basis for them to explain regulatory focus. It is an 

appealing concept for ‘rationalizing the practical limits of what regulation can achieve and 

rendering given degrees of regulatory failure acceptable’.246 In other words, RBR helps 

regulators to put a boundary around the expectations of a regulator and acknowledges the 

limits of the ability of regulation to manage risk.247 

 
…risk-based regulation implicitly or explicitly defines what risks the regulator should be 

expected to prevent, and those which it should not. In so doing, it in effect attempts to define 
the parameters of blame: of what risks an agency should prevent, and be blamed for not 

preventing, and those which it should not seek to prevent, or at least not seek so actively to 

prevent, and thus by implication those for which it should not be blamed for not preventing.248 

 

Black provides an example of the finance industry in the UK explicitly acknowledging that it 

is impossible to cover off on all risks and highlights that political and public expectations 

have shifted accordingly. 

 
The financial regulators, in contrast, adopt a non-zero failure policy, at least in theory. A clear 

statement of this position is the Financial Services Authority's paper Reasonable Expectations 

published in 2003, and which many other financial regulators have also publicly followed 

(Financial Services Authority 2003). The Financial Services Authority noted there was a gap 

between public expectations of what regulators should or should not be able to achieve, and 
what ‘reasonable’ expectations should be. The paper made it clear that ‘non-zero failure’ 

meant that the regulator would not, and should not be expected to, prevent every ‘negative 

event’—every financial failure of a firm, every incidence of non-compliance, every incidence of 

market failure—and that public and political expectations of what regulation can achieve 

should be modified accordingly.249  

 
244 See, for example, Chicken and Posner (1998), p 150; Bounds (2010), p 16; Demeritt (2017), p 5. The idea 
that some level of risk is inevitable is central to RBR. If it was possible to eliminate all risks, there would be no 
need to choose which risks to focus on and set regulatory priorities. 
245 Black (2005), pp 4-5. 
246 Rothstein et al (2006a), p 100. See also Black (2005); Bounds (2010), p 16. 
247 Demeritt et al (2017). 
248 Black (2005), p 6.  
249 Black (2010b), p 29. 
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2.5.4 Risk-based regulation can promote the efficient use of resources 

Governments are under pressure to manage risks but they have limited resources to achieve 

their goals. Resources applied to one problem cannot be used again. Essentially, RBR calls 

for regulators to prioritise regulatory attention and the allocation of resources so that high 

risks are given more regulatory attention than low risks.250  

 

RBR means that regulators must acknowledge they will not be focussing as much (if at all) 

on managing less risky activities. In other words, it compels regulators to decide where they 

are not going to dedicate resources.251 This is an uncomfortable thing to acknowledge but an 

explicit statement of regulator priorities can be helpful in promoting transparency about the 

allocation of regulatory resources. Bounds explains: 

 
Risk assessment provides a basis for regulatory agencies to communicate and consult with 

the public and within government as to how they are going to allocate their limited resources 

to ensure maximum public benefit. In this way it can contribute to building trust in government 
institutions and regulatory authorities through the transparent substantiation of the legitimacy 

of agencies and their role in regulation.252 

 

Decisions about how to allocate regulatory resources can be reactive. For example, 

Governments might respond to an issue that has received recent media and/or political 

attention. It may be that the issue raised by the media or politicians is worthy of attention. An 

excessive focus on high profile risks may mean that fewer resources are dedicated to risks 

with a higher probability but lower political profile.  RBR can help to avoid diverting resources 

away from higher risks in response to a less risky but hot political topic. RBR makes 

regulatory priorities explicit and the explicit choice about regulatory priorities helps to 

legitimise decisions about resource allocation according to those priorities.253 

 

In light of the significant increase in the scope of planning since the 1990s, limited 

government resources, and the heavy criticism of Queensland’s planning schemes,254 it is 

worthwhile to explore the scope of an approach that is said to promote an efficient allocation 

 
250 Rothstein et al (2006a), p 97. See also, for example, Bounds (2010), p 23; Hutter (2005), p 6; Nicholls (2015), 
p 4; Renn et al (2011), p 241. 
251 Black (2010a), p 186. See also Lindsay and Riebl (2013), p 460. 
252 Bounds (2010), p 25. 
253 Bounds (2010), pp 16-17; International Risk Governance Council (2007), p 5. 
254 See chapter 3. 
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of resources and one that might help local governments to focus on the most serious and 

important matters. Of course, the challenge lies in deciding what is actually most important. 

 

2.5.5 Risk-based regulation can promote a proportionate regulatory response 

In addition to promoting resource allocation according to risk, RBR also emphasises that the 

level of regulatory response should be proportionate to the level of risk. The extent of 

regulatory response should be based on an assessment of risk so that high risk activities are 

more highly regulated than low risk activities. Essentially, the higher the risk (or the more 

unacceptable it is), the more time, effort and resources should be devoted to managing it 

and a heavier regulatory response is warranted where the risk is proportionately high. For 

example, if a risk of harm is very high and it cannot be reduced to an acceptable level; a 

prohibition might be the proportionate regulatory response. However, prohibitions are the 

most extreme regulatory response. Accordingly, routine prohibitions are not regarded as 

appropriate in a risk-based regime. However, if prohibiting an activity is a proportionate 

response to risk, it can be appropriate. It is about assessing the consequence and risk of the 

harm occurring and then making a conscious decision about whether a prohibition is the 

most appropriate regulatory tool for that particular circumstance.255   

 

Later in my thesis,256 the question of prohibitions as an appropriate regulatory response in 

planning schemes arises. It is addressed in chapter 6. 

 

2.6 Evolving from a positivist to a more constructivist approach to risk  

2.6.1 The early days: A positivist approach to risk  

Applying a positivist approach to risk, decisions about regulating risk are informed by a 

quantitative, scientific and objective assessment of risk.257  According to a positivist 

approach, risk: 

 
can be objectively mapped, measured, and controlled, at least to the extent that science 

permits. In this scheme experts are the only sources of unbiased, authoritative knowledge 

and their perceptions of risk accordingly take precedence over lay perceptions.258 

 

 
255 For a discussion of encouraging a regulatory approach that is proportionate to risk, see, for example, 
Bounds (2010), p 23; Hutter (2005), p 6; Nicholls (2015), p 4; Renn et al (2011), p 241. 
256 See chapter 5. 
257 See, for example, Bradbury (1989), p 381; Klinke and Renn (2002), p 1073; Fisher (2013); Wendling (2014); 
Haines et al (2007/8); Renn (1998), p 53. 
258 Jasanoff (1998), p 94.  
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Positivism is a narrow approach where a risk assessment is conceived as ‘a probabilistic 

estimate of the harmful effect of a substance or activity, determined according to accepted 

scientific methods’.259  This conventional, positivist approach dominated RBR during the 

1980s260 and it aligned with the National Research Council’s 1983 US report on Risk 

Assessment in the Federal Government – Managing the Process (the red book).261  The red 

book was powerfully influential in terms of developing an understanding of how risk was 

understood.262  

 

A positivist approach to regulating risk tends to shy away from public involvement because 

risks can be overemphasised, despite their actual significance, and this can cause resources 

to be allocated irrationally. It also tends to view risk assessment as a technical, objective 

exercise and risk management as a political exercise and the two should be kept separate to 

avoid allowing subjectivity into the assessment of risk.263 Positivist understandings of RBR 

can present experts as having a superior ability to inform risk management decisions. As 

Slovic observes: 

 
Experts are seen as purveying risk assessments, characterized as objective, analytic, wise, 

and rational — based upon the real risks. In contrast, the public is seen to rely upon 

perceptions of risk that are subjective, often hypothetical, emotional, foolish, and irrational.264 

 

An emphasis on objective risk assessments has appeal because it allows regulators to claim 

they are basing regulatory decisions on objective, scientific facts.265 However, the positivist 

approach to risk can be simplistic in failing to acknowledge the social and cultural elements 

of risk, discussed next. 

 

 
259 Scott (2007), p 16. Highly quantitative risk assessments are, however, subject to a range of criticisms. For 
example, Steele (2014), p 164 points out that quantitative risk assessments calculate the extent of risk but do 
not measure the benefits of the activity that gives rise to risk. There are also claims that subjectivity cannot be 
escaped, even when risks are quantitatively measured. 
260 Rosa (1998), p 19. See also Jasanoff (1998), p 95. 
261 National Research Council (1983). 
262 Fisher (2010b), p 54; Fisher (2013), p 127. 
263 Jasanoff (1998), p 95. 
264 Slovic (2001), p 18. 
265 Fisher (2013), p 129. 
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2.6.2 The influence of constructivist approaches to risk 

Cultural and social studies of risk introduced a conspicuously different philosophical 

understanding of risk.266 Risk became viewed as more complicated than an objective 

measure of probability and consequence. Applying a constructivist perspective, risk is 

socially constructed and influenced by social and cultural factors that shape a person’s 

subjective perception of it. From the perspective of cultural theory, risks are viewed as ‘the 

dangers that societies define as troublesome’.267  

 

Influenced by social and cultural theories of risk, since at least the late 1990s, there has 

been an acknowledgment that a purely actuarial approach to risk is not sufficient to inform 

regulatory decisions about managing risk. Actuarial approaches came to be criticised as 

narrow in suggesting that risk is a neutral product of science, devoid of bias, ethics, or 

sociological shaping’.268 Rather, social and cultural influences led to views of risk as multi-

dimensional.269 As explained by Haines et al, risk has at least three elements. Firstly, risk 

has an actuarial element. This aspect of risk focuses on the probability and impacts of harm. 

Secondly, risk has a complex socio-cultural element. Risks are perceived according to socio-

cultural factors. The third element of risk is political. Politicians are elected and society 

expects they will regulate to protect people from unacceptable risks but also take some risks 

to obtain a benefit from the risky activity.270  

 

The influence of social and cultural theories of risk has caused RBR to evolve so that there 

is an increasing acknowledgement of the importance of social, political and cultural 

contexts.271 There is an acceptance that risk regulation is about more than the reduction of 

harm. ‘If all society would care about is to reduce the amount of physical harm done to its 

members, technical analyses and economic balancing would suffice for effective risk 

management.’272 However, that is not the reality. As discussed earlier in this chapter; 

regulating risk is about balancing risk and reward.273 Social and cultural theories of risk have 

highlighted that sometimes people are prepared to accept a risk of harm if it gives something 

 
266 For a discussion of the competing paradigms, see, for example, Rosa (1998); Bradbury (1989); Klinke and 
Renn (2002); Slovic (2001); Wendling (2012). 
267 Rosa (1998), p 21. 
268 Rosa (1998), p 20. 
269 See, for example, Rosa (1998), p 16. 
270 Haines et al (2007/8), pp 439-441. 
271 See, for example, the discussion of constructivism and realism in Klinke and Renn (2002), pp 1072-1073. See 
also Bradbury (1989); Klinke and Renn (2002); Rosa (1998). 
272 Renn (1998), p 65. 
273 See chapter 2.2.8. 
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they value in return.274 At other times, as discussed above, people will refuse to accept a risk 

of harm if it conflicts with their values.275 There is now ‘widespread acceptance’ that social 

and moral judgments are relevant to decisions about risk.276 For example, in the context of 

environmental regulation, Strydom contends that RBR was initially dominated by expert 

debates but it has evolved to become a broader and more inclusive tool for decision 

making.277 Commentators such as Slovic acknowledge that risk is ‘socially constructed’ and 

endorse an approach to regulating risk that emphasises public participation in the 

assessment and management of risk.278 More broadly, Fisher discusses RBR and says that 

both values and science are valuable forms of knowledge and decisions about risk should be 

based on both.279   

 

Because constructivist approaches to risk acknowledge the importance of social and cultural 

perceptions of risk, constructivism also ‘sees increased negotiation and stakeholder 

involvement as the most promising routes to scientifically as well as politically robust risk 

regulation’.280  Although discussions of RBR tend to emphasise an objective framework for 

assessing risk, the constructivist approach to risk has caused RBR to evolve so that there is 

some acknowledgment that values inform decisions about risk.  Next, I discuss the value-

driven nature of decisions about risk. 

 

2.7 Decisions about regulating risk are informed by expert 

assessments of risk but they are also driven by values  

2.7.1 Decisions about risk are driven by values 

It is easy to see why values are central to risk upon analysis of the meaning of risk. As 

discussed in part 2.2.1, risk is ‘the possibility that human actions or events lead to 

consequences that harm aspects of things that human beings value’.281 Questions about 

what is of value to human beings, prioritising those things, deciding how much risk to those 

things is acceptable, balancing risk and reward, making trade-offs and managing conflicts 

 
274 See my discussion of regulation as balancing risk and reward in chapter 2.2.8. 
275 Renn (1998), p 65.  
276 MacGillivray et al (2011), p 278. See also, for example, Renn (1998), p53; Scott (2007); Slovic (2001); Middle 
and MacCallum (2015); Eduljee (2000). 
277 Strydom (2002). See also, for example, Steele (2014). 
278 Slovic (2001), p 23. 
279 Fisher (2010a), pp 15-18. 
280 Jasanoff (1998), p 96. 
281 Klinke and Renn (2002), p 1071. 
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between those things of value are not sufficiently answered by technical assessments of 

risk. Those decisions are driven by values and the weight given to them.282  

 

Risk decisions are based on more than pure science. On its own, science cannot tell us how 

to regulate. It cannot tell us ‘what ought to be or how to balance difficult tradeoffs’283 because 

it depends on people’s values. A scientific risk assessment may reveal that a risk is low and 

it does not warrant much regulatory attention but the public may demand that resources be 

allocated to managing it. Rather than dismiss the public perception of risk as irrational, it is 

appropriate to acknowledge that ‘few people are driven solely by reason but more often by a 

combination of reason, beliefs and values’.284 A regulatory response to an issue may be just 

as much (or more) about values as it is about risk.285  

 

It follows that the regulation of risk is ‘inescapably value-laden and subject to conflict’.286  

Expert assessments of risk cannot eliminate the need for value judgments to be made.287 As 

emphasised by Slovic, ‘…the concept of risk involves value judgments that reflect much 

more than just the probability and consequences of the occurrence of an event’.288 For 

example, values influence a person’s (and a community’s) appetite for risk. It might be that 

the risk of harm arising out an activity is relatively low but the public is not prepared to accept 

that risk. A development may present a low risk of harm to a specific species of native 

vegetation but the public may not have an appetite for this risk because the species is very 

highly valued by the community.289 Some people will prefer a high rise skyline while others 

will prefer low rise houses. Things get even more complicated when comparing undesirable 

things of a different nature. For example, some people will form the view that protection of 

economic growth is more important than protection of the natural environment. 

 

Given the pluralistic nature of society, it is possible that there will be a range of conflicting 

values to account for in decision making. There is no objectively correct answer to questions 

about what things are of value to the community and there is no objectively correct answer to 

 
282 Pollard et al (2008), p 21; Renn (1998), p 66; Renn (2008), pp 12-15; Renn and Aven (2018). 
283 Schindler (2007), p 38. 
284 Macrae (2016), p 1038. 
285 For example, Macrae (2016), p 1038 explains that the question might be ‘why do you want to cite this 
dangerous facility in my town?’, but it is not an appropriate answer to say ‘because the risk is low’. The issue is 
why one community has been singled out as against another community. The issue is not just about risk. It is 
about values. 
286 Jasanoff (1998), p 91. 
287 Renn and Aven (2018), pp 232-233. 
288 Slovic (2001), p 17. 
289 Lindsay and Riebl (2013); Scott (2007).  
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the priority that ought to be given to those things. When values are conflicted, it becomes 

challenging to make decisions about prioritising the things of value to human beings and the 

trade-offs that ought to be made.290 There is no answer that will satisfy all stakeholders. The 

‘correct’ answer will depend on the values of the stakeholder. Society is pluralistic and 

people have different perceptions of what is of value and how much weight ought to be given 

to those things.291 As Renn says:  

 
There is also no impartial referee available to judge the appropriateness of cultural 

constructions. The only viable resolution of these conflicts in democratic societies is by 

initiating a discourse among the major parties involved in the decision making process or 

affected by the decision outcomes.292 

 

There is an obvious challenge in deciding whose perceptions of risk and values around risk 

should prevail and why.293  

 

2.7.2 The basis for decisions about risk: The fact versus values dichotomy 

I acknowledge the importance of values because I emphasise they should not be sidelined in 

discussions of risk. However, I am not in favour of sidelining science, either. Decisions about 

regulating risk should be made by reference to a combination of objective data and values. 

Debates about regulating risk often centre around the dichotomy between approaches that 

favour basing decisions primarily on (apparently) objective scientific/expert data or subjective 

values. The evaluation of risk is ‘either principally a matter of fact carried out in the realm of 

science and expertise or principally a matter of values carried out in the realm of democracy 

and socio-political debate’.294 The debate about an emphasis on science or values, however, 

(wrongly) assumes that there is an undeniable conflict between values and science. I 

suggest otherwise and suggest that a more holistic approach to RBR is suited to the 

planning context.  Both values and science are valuable forms of knowledge and regulatory 

planning decisions can (and should) be based on both.  

 

2.7.3 Accounting for values - A holistic approach to risk-based regulation 

Regulatory decisions about risk should reflect a balance between values and expert 

evidence. Both have a place and add value to frameworks for regulating risk.295  

 
290 Renn and Aven (2018), p 237. 
291 See, for example, Renn and Aven (2018), p 232. 
292 Renn (1998), p 66. 
293 Jasanoff (1998). 
294 Fisher (2010a), p 13. 
295 Renn and Aven (2018).  



 

66 
 

 
Technical assessments provide the best estimate for judging the average probability of an 

adverse effect linked to an object or activity. Public perception should govern the selection of 

criteria on which acceptability or tolerability are to be judged. In addition, public input is 

needed to determine the tradeoffs between criteria.296  

 

Risk assessments provide information for decision makers but decisions about risk should 

not be based on scientific calculations of risk, alone. Value judgments and scientific 

evidence play an ‘equally important’ role in the context of informing decisions about risk.297  

Similarly, Eduljee emphasises a need for values to be included in frameworks for regulating 

risk: 

 
The realisation that value-laden judgements and decisions permeate every facet and every 

stage of risk assessment and risk management has led to the development of a new 
paradigm which demands a pluralistic approach to risk assessment and risk management and 

for value-focused decision making.298 

 

Likewise, Scott contends that regulating risk should not reduce important social issues to a 

‘numbers game to be played by experts’.299  

 

The practice of using expert risk assessments to inform decisions about risk is foundational 

to RBR and frameworks for RBR allow for values to be included in deciding levels of risk 

acceptability. There is also some acceptance that an assessment of risk ‘is inherently 

subjective and represents a blending of science and judgment with important psychological, 

social, cultural, and political factors.’300  

 

Drawing on constructivist approaches to risk, the literature suggests two key ways for the 

broad and equal inclusion of values in RBR. Firstly, values ought to be explicitly 

acknowledged and articulated.301 If values are going to play an equally important role in 

RBR, those values should be transparent. In other words, the values that influence decisions 

about risk ought to be made explicit. RBR prides itself on promoting transparency about the 

 
296 Renn (1998), p 49. 
297 See, for example, Renn and Aven (2018), p 239. 
298 Eduljee (2000), p 21. See also the discussion of a need for the social contextualisation of scientific risk 
assessments in Black (2010b), p 16. 
299 See, for example, the discussion of risk-based regulation in the context of the Canadian regulation of 
biotechnological innovations in Scott (2007), p 19. 
300 Slovic (2001), p 23. 
301 Lindsay and Riebl (2013), p 461; Scott (2007).  
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risks that are being regulated, the extent of risk of harm posed by the regulated activity, the 

level of risk acceptability, what is prioritised and the trade-offs that are made between things 

of value.302 It is important that the values that inform decisions about risk, and the weight 

given to them, are made clear.  

 

Secondly, the public ought to play a meaningful and inclusive role in decisions about risk to 

help decision-makers understand values.303   Regulatory decisions about risk should account 

for people’s perceptions of risk because ‘risk perception studies demonstrate what matters to 

people. In a democratic society, the concerns of people should be the guiding principle for 

collective action’.304 Decisions about whether an activity is a harm should be made by 

reference to the values of stakeholders. In order to integrate values into RBR, the 

stakeholders should be involved in the decision making process so that decision makers can 

be informed by all the relevant evidence.305 Renn and Aven advocate for the application of 

discursive strategies in helping to manage societal value conflicts, saying that discursive 

strategies are: 

 
…essential to reach a societal consensus on the type of values and choice of objectives that 

the respective society will or should pursue when making collectively binding decisions, or on 

what priority should be given to what kind of values when trade-offs are being made.306 

 

Discursive strategies, influenced by a constructivist approach to risk, encourage a more 

collaborative approach and involve an acknowledgment of the broad range of values 

including concerns and perspectives about risk. They give a voice to values and offer a 

range of benefits in the context of RBR (and regulation more broadly).307 Discursive 

strategies allows for all participants to express their values about risk and all values are 

given some weight.  

 

Some will believe that the risk is worth taking because of the benefits that arise out of an 

activity. Others will believe that the consequences are too severe to warrant taking the risk. 

 
302 See my discussion of transparency in 2.5.2. 
303 For a discussion of values in risk-based regulation, see, for example, Klinke and Renn (2002); Bradbury 
(1989); Renn (1992). I also note that Eduljee (2000), p 14 suggests that emphasising objective risk assessments 
can alienate the public from the process of assessing risks. To account for values, Aven and Renn (2018) 
encourage public participation in decisions about risk. Other discussions of public participation and the role of 
values in decisions about regulating risk can be found in Jasanoff (1998) and Pollard et al (2008).  
304 Renn and Aven (2018), p 235. 
305 Renn and Aven (2018). 
306 Renn and Aven (2018), p 237. 
307 For example, discursive strategies are supported in circumstances where there are strong value conflicts. 
See Renn and Aven (2018). 
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The aim is to work towards an agreement or compromise so that decisions about trade-offs 

between risks and benefits can be made.308 Of course, the challenge lies in ensuring that 

stakeholders actually participate and there is a balance of power, which is not always 

practical. In reality, it can take a lot of time to deliberate to reach a mutually agreed 

compromise and sometimes, the values are so diverse or divergent that agreement cannot 

be reached.309 Despite the limitations of discursive strategies, it is encouraging that their 

benefits are acknowledged in the RBR literature because, as discussed in the next part of 

this chapter, an inclusive approach to regulation aligns with the planning scheme context. 

 

Despite the acknowledgment of values as a valuable source of knowledge to inform 

regulatory decisions about risk, and endorsement of transparency and discursive strategies, 

there are still questions about how to effectively synthesise and give weight to expert 

knowledge versus value-driven knowledge (and differing values, where they conflict). This is 

an important limitation to acknowledge in my research because, as I later argue in my thesis, 

they are matters that go to the core of planning scheme complexity. 

 

2.8 A risk-based conceptualisation of Queensland’s planning schemes 

2.8.1 What is ‘risk’ in the context of Queensland’s planning law framework 

Typically, risks are discussed in the context of health and safety. Risks commonly relate to 

safety and things like injuries arising out of travel, drowning, dangerous animals, sport or 

even hazards around the house. They are often associated with accidents and call for an 

urgent response.310 These risks did not immediately resonate with the context of my 

research (Queensland’s planning schemes), which caused me to ask: What is risk in the 

context of Queensland’s planning law framework and how do planning schemes fit into the 

picture?  

 

To answer this question, I returned to Renn’s broader definition of risk as ‘the possibility that 

human actions or events lead to consequences that harm aspects of things that human 

beings value’311 and applied it to the planning scheme context. I concluded that risk, in the 

 
308 For a discussion of discursive strategies, see Renn and Aven (2018), p 237; Klinke and Renn (2002), p 1087. 
309 See, for example, Trainor (2006); Renn and Aven (2018). 
310 See, for example, the ‘incomplete list of life’s risks’ in Jones (2012). 
311 Klinke and Renn (2002), p 1071. I apply this definition of risk in chapter 2. 
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planning context, is the possibility that a failure to properly regulate development312 leads to 

consequences that harm ES.313 I explain how I arrived at that conclusion, next. 

 

First, I sought to understand what is at risk of harm in the context of Queensland’s planning 

law framework? The concept of harm is relevant because risk is traditionally understood in 

terms of the possibility of future harm.314 I turned my attention to the legislative purpose of 

planning in Queensland. Often, a legislative mandate centres around an aim to protect 

something at risk of harm. For example, laws are aimed at protecting health, safety, the 

environment or financial wellbeing.315 In the context of Queensland’s planning law 

framework, the legislative aim is to advance ES, which essentially calls for regulators to 

advance a balance between economic, social/cultural and ecological wellbeing.316 ES is the 

thing at risk of harm and society suffers if ES is not advanced. The risk of harm to ES is a 

societal risk faced by the community.317 

 

Next, I asked: What is the thing that can cause harm to ES? Questions about what can 

cause harm are essentially questions of hazard identification. The planning law framework is 

geared towards regulating development and it is tempting to say that development is the 

hazard that can give rise to harm to ES. Development is widely recognised as something 

that can cause serious adverse and cumulative impacts on the environment and the 

potential adverse impacts of development are broad and numerous. For example, 

development can adversely affect amenity.318 It can give rise to emissions that can adversely 

impact community health, safety and wellbeing. Development can necessitate the removal of 

native vegetation and otherwise harm environmental values. It can harm cultural heritage 

sites, decrease water quality, cause traffic congestion and create excessive infrastructure 

demands. These harms can decrease social, cultural, ecological wellbeing and can even 

 
312 Development is defined in Planning Act 2016 (Qld), Schedule 2. It includes building work, operational work 
(commonly earthworks), reconfiguring a lot, plumbing and drainage works and making a material change of 
use of premises.  
313 I accept that my conceptualisation of risk is contestable but this is unsurprising because even the broader 
meaning of risk is not settled. My intention is not for my interpretation of risk to be forever set in stone but I 
suggest that, if nothing else, it is a rational starting point. I am hopeful that it will encourage future debate and 
learning about risk in the context of planning.   
314 See, for example, the range of risk definitions provided in chapter 2.1. Sparrow (2000) says that regulators 
should focus on the harms they seek to avoid. I note that Baldwin and Black (2016), p 565 highlight that both 
risk-based regulation and problem-centred regulatory approaches emphasise giving priority to matters that 
are serious and important. 
315 Black (2010b), pp 3-5. 
316 Planning Act 2016 (Qld), s 3. 
317 For a discussion of societal risks, see, for example, Rothstein et al (2006a), p 91; Rothstein et al (2006b) and 
chapter 2.2.10. 
318 Amenity is explained in chapter 1.3.5. 
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give rise to economic costs.319 However, it would be simplistic to identify development as the 

hazard. I explain my reasoning, next. 

 

The 2016 Act aims to establish a system of land use planning and development assessment 

that facilitates the achievement of ES.320 Land use planning is known as ‘the process of 

protecting and improving the living, production and recreation environments in a city through 

the proper use and development of land’.321  This implies that the proper development of 

land can protect and improve a city but it also implies that improper development is a 

potential cause of harm. Development can cause harm to ES but it can also help to advance 

it. Most obviously, development can facilitate economic development. It can create 

employment, generate wealth, provide affordable housing, encourage investment and 

diversify the economy.322 There is a risk that a failure to encourage development will harm 

economic growth and other benefits of development will be lost.323 Rather than suggesting 

that development is the thing that threatens ES, I say that a failure to properly regulate 

development can cause harm to ES. If it is not properly regulated, development can lead to 

consequences (adverse planning impacts) that can harm ES. If properly regulated, 

development can contribute to the advancement of ES.  

 

Next, I say that Queensland’s planning schemes can be conceived as a risk regulatory tool. 

 

2.8.2 Planning schemes are a risk regulatory tool 

Planning schemes are the planning instrument primarily tasked with regulating development 

across Queensland324 and they are required to do that in a way that advances ES.325  

 

Most obviously, planning scheme manage the risk of harm arising out of development. For 

very low risk development, a risk retention strategy is employed and the development does 

not need approval.326 At the other end of the scale, planning scheme provisions reflect a risk 

 
319 These potential adverse impacts, and others, are acknowledged by the State in Department of 
Infrastructure, Local Government and Planning (Qld) (2017).  
320 Planning Act 2016 (Qld), s 3(1). 
321 Leung (2003), p xiii. 
322 Planning Act 2016 (Qld), ss 3-5. 
323 For example, development can enhance cultural and social wellbeing by providing services and a place for 
social interaction. It can provide a place for people to live, shop, work and undertake recreational activities 
These benefits are eluded to in Planning Act 2016 (Qld), ss3-5. 
324 See, for example, Planning Act 2016 (Qld), s 8. 
325 Planning Act 2016 (Qld) ss 3-5.  
326 Accepted development is discussed at chapter 5.1.1 
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avoidance strategy by prohibiting some development.327 More commonly, planning schemes 

adopt risk reduction strategies. They regulate development by imposing standards to 

mitigate the risk of harm arising out of it.328  

 

However, advancing ES is not as simple as employing a range of strategies to reduce or 

eliminate risk. It calls for strategies to balance risk and reward. Advancing a balance 

between economic, social/cultural and ecological wellbeing calls for planning schemes to 

encourage some risk taking to encourage development where the perceived reward arising 

out of development outweighs the risk of harm.329  

 

In order to understand which risk management strategy to adopt when regulating 

development, it is necessary to understand the level of risk that the regulator is dealing with. 

Next, I explain that it is possible to assess planning risks but the risk assessment calls for a 

combination of objective and subjective evidence, meaning that a positivist approach to risk 

does not align with the planning context. 

 

2.8.3 If planning decisions are to be informed by a formalised assessment of risk, it 

must allow for a combination of subjective and objective evidence  

The assessment of risk, in the planning context, does not align with an approach dominated 

by objective and quantitative evidence because the public voice goes to the heart of 

planning. The planning framework is ‘based on the belief that those who are affected by a 

decision have a right to be involved in the decision-making process.’330  The aim is that 

planning decisions ‘reflect the balancing of community views and aspirations’.331 Public 

participation is a mandatory part of the planning scheme preparation process332 and it is 

explicitly linked to the legislative aim of planning – the advancement of ES.333  This is 

rational because a planning scheme is a ‘comprehensive expression of what will constitute, 

in the public interest, the appropriate development of land’.334 Accordingly, planning 

decisions are informed by expert, scientific knowledge but they are also informed by social 

values and those values are understood by reference to public consultation.  

 
327 I discuss prohibitions as a risk avoidance strategy and explain how the law around prohibitions contributes 
to planning scheme complexity in chapter 5.3. 
328 I discuss the use of assessment benchmarks to manage risk in chapter 5.2 
329 I discuss the concept of balancing risk and reward in chapter 2.2.8 and chapter 4.3. 
330 Department of State Development, Manufacturing, Infrastructure and Planning (2017), p 10. 
331 Planning Bill 2015 (Qld), explanatory note, Clause 4. 
332 Planning Act 2016 (Qld), s18. See also Department of Infrastructure Local Government and Planning (Qld) 
(2017). 
333 Planning Act 2016 (Qld), s 5(2)(b). 
334 Bell v Brisbane City Council & Ors [2018] QCA 84 at [66]. 
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Moreover, not all planning risks can be quantitatively measured. The risk of some planning 

harms (for example, noise, dust, traffic and vibration levels) can be quantitatively measured, 

using scientific approaches. However, qualitative and subjective evidence can play an 

important role in understanding whether development is perceived as a harm (or not) and 

the extent of harm (and benefits) it brings. This is well illustrated in the context of amenity 

impacts. An aged care facility, for example, may not be noisy or dusty or cause adverse 

traffic impacts that have a physical impact. Nonetheless, it may still be subjectively perceived 

as causing harm to amenity because it is perceived as adversely affecting the ‘air’ or ‘feel’ of 

the area. It may change the subjective sentimental feelings that people have about a 

place.335 The result is that planners, as social scientists, combine and apply a range of 

objective and subjective knowledge to understand the risks of harm to amenity, arising out of 

development.   

 

Social impacts arising out of development are subjectively perceived and do not lend 

themselves to objective analysis. This point is well illustrated in the 2019 New South Wales 

Land and Environment Court case of Gloucester Resources Limited v Minister for 

Planning.336 This case involved an appeal against a refusal of a development application for 

an open cut coal mine in the Gloucester Valley, near Rocky Hill. One aspect of the appeal 

was the risk of harmful social impacts arising out of the proposed mine. His Honour Chief 

Judge Preston considered evidence about harmful social impacts arising out of development 

and assessed the risk. The risk assessment was conducted in line with a social risk matrix 

from the relevant guideline.337 

 

The risk assessment was formalised but it was necessarily qualitative and called for 

subjective judgments. Part of the social risk assessment turned on the impacts on the 

community’s sense of place. Evidence about emotional responses to unwanted change and 

damage to positive emotional bonds with localities was tendered. Evidence given by social 

researcher, Dr Askland explained the concept of a sense of place. 

 
Place is…a social construct that intersects social and political processes, biophysical 

attributes and processes, and social and cultural meanings…This notion of place intimately 

 
335 See, for example, Broad v Baptist Union & BCC [1986] Qd R 317 at 326 in Webster v Caboolture Shire Council 
[2008] QPEC 82 at [46]. 
336 Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7. Although it is not a Queensland 
case, Gloucester usefully illustrates the need to apply a qualitative approach to planning decisions and, in this 
sense, it has application in Queensland and beyond. 
337 Department of Planning and Environment (NSW) (2017), p 42. 
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connects it to notions of subjectivities and socialites, identity and community, and it links it to 

practices and produces relationships, local environments and modes of being…338 

 

The Judge accepted that the physical environment is ‘imbued with social meaning’339 and 

applied a qualitative approach to conclude that there was an ‘extreme’ risk of social harm.340  

 

The Judge also referred to a need to apply a qualitative approach in the context of weighing 

up the costs and benefits of development (cost benefit analysis). The impacts of 

development can be intangible or tangible; quantifiable or only described and assessed in 

qualitative terms. Moreover, they can be experienced differently by different stakeholders 

and at different times.341 His Honour explained that the unquantified impacts of the proposed 

development, (for example, the visual, amenity and social impacts) were substantial and had 

to be qualitatively assessed.342 The Judge went on to consider the analysis and likened it to 

an ‘intuitive synthesis of the relevant factors’. He said: 

 
Balancing the benefits and costs of the Project is, in the end, a qualitative and not quantitative 

exercise…Forms of economic assessment such as cost benefit analysis, which quantify, 

monetise and aggregate different factors assist but are not a substitute for the intuitive 

synthesis required of the consent authority in determining the development application [my 

emphasis].343 

 

The key message is that planning impacts call for a combination of quantitative and 

qualitative evidence. A highly technical approach that focuses on probability and impact and 

ignores the social and political context would not be appropriate for planning. It is too 

simplistic and could reduce planning to an assessment of quantifiable impact, sidelining the 

rich social and cultural context of planning impacts.344   

 

It follows that planning debates should not take place in a scientific arena where planning 

decisions are primarily based on quantified calculations of harm. It is not appropriate to shift 

those debates towards a highly technical one that fails to acknowledge the need to account 

 
338 Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7 at [313]. 
339 Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7 at [313]. 
340 Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7 at [322]. 
341Department of Planning and Environment (NSW) (2017), p 6; Gloucester Resources Limited v Minister for 
Planning [2019] NSWLEC 7 at [270]. 
342 Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7 at [668].  
343 Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7 at [687]. 
344 It is more broadly accepted that a purely scientific calculation of risk is not adequate to inform regulatory 
decisions. See, for example, Renn et al (2011), p 239. Klinke and Renn (2001) also provide an example of 
support for an integration of technical and social sciences. 
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for subjective views of harm. Planning decisions should not be made in a framework that 

‘reduces critical social issues to a numbers game to be played by experts.’345  

 

The positive news is that, as discussed above,346 the assessment of risk in RBR frameworks 

has evolved beyond a narrow, quantitative assessment of harm. To varying degrees, there is 

scope to account for subjective evidence in RBR and there is an acceptance that risks can 

be assessed quantitatively or qualitatively.347 In the context of applying RBR to the planning 

context, these discussions are encouraging.  

 

2.9 Conclusion 
RBR offers some rational and appealing regulatory principles. Relevant to the planning 

scheme context, RBR is said to offer a framework that can help regulators manage an 

uncertain future, increase transparency and accountability and promote the efficient use of 

resources. It also endorses a proportionate regulatory response.348 The benefits of RBR 

have triggered much excitement in the context of calls for ‘better’ regulation and reduction of 

regulatory burden. Its popularity has grown exponentially since the 1980s and it can be 

portrayed as something of a silver bullet in the regulatory space.349 There is no doubt that 

risk is a ‘buzzword’ in the context of regulation.350  

 

However, a careful analysis of RBR suggests that the regulation of risk is complex and 

regulators should be careful not to apply it in a way that ‘glosses over the complexities’ of 

decisions about regulating risk351 or sidelines the value-driven nature of decisions about 

risk.352 Decisions about regulating to manage risk should be informed by more than a 

traditional scientific assessment of the chance and extent of harm. Judgments need to be 

made about what is harmful and what is beneficial. Decisions need to be made about which 

regulatory choice is most acceptable to stakeholders.  

 

A lot of questions that arise when discussing the regulation of risk (particularly in the 

planning context) are driven by values. The importance of values in decisions about risk calls 

 
345 Scott (2007), p 19. 
346 See Chapter 2.6. 
347 See, for example, Black and Baldwin (2010), p185; Eduljee (2000), p 15. 
348 For a discussion of encouraging a regulatory approach that is proportionate to risk, see, for example, 
Bounds (2010), p 23; Hutter (2005), p 6; Nicholls (2015), p 4; Renn et al (2011), p 241. 
349 Lindsay and Riebl (2013), p 457. 
350 Fisher (2003), p 455. 
351 Haines et al (2007/8), p 438. 
352 Haines et al (2007/8) say that an actuarial approach to risk-based regulation ignores the socio-cultural and 
political elements of risk. 
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for a clear articulation of values and meaningful public involvement in decision making. In a 

democratic society, the public ought to be involved in making decisions about risk because 

‘(p)articipation is not only a normative goal of democracy, it is also a requirement for rational 

decision making in situations in which risks need to be evaluated’.353 However, there are still 

questions about how to synthesise and give weight to the wide range of technical and value-

driven knowledge that informs regulatory decisions. For reasons I explain in chapters 4 and 

5, in the context of my research about planning scheme complexity, these questions are 

particularly relevant. 

  

 
353 Renn (1998), p 66. 
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3.0 Introduction 
Queensland is divided into 79 local government areas354 and each local government is given 

the power to make a planning scheme that applies to its local government area.355 Once 

made, a planning scheme is a statutory document with the force of law. It is subordinate 

legislation356 made by local government to set out the policies for planning and development 

assessment.357 A planning scheme sets out the local government’s vision for the future and 

it is a ‘comprehensive and complete guide to a local government’s policy on development 

matters’.358 A planning scheme regulates development and, as Leong explains, a planning 

scheme is ‘the most important component of the planning and environment system in 

Queensland…’359 A planning scheme is unique in that it is: 

 
…the only planning instrument which sets out the planning intentions for a local government 
area from a state, regional and local perspective. More importantly, the planning scheme is 

where the general public first looks when trying to figure out what can and cannot be done on 

land…360  

 

Unfortunately, Queensland’s planning schemes are widely criticised as complex by the 

planning profession,361 the Planning and Environment Court (PEC) and academic 

commentators.362 Even the government has acknowledged that planning schemes are 

complex.363  

 

This chapter first explains how ‘complexity’ is conceptualised for the purpose of this thesis. I 

argue that planning scheme complexity has two key dimensions. Firstly, the process of 

preparing a planning scheme is complex. A symptom of this complexity is that it takes too 

long and cost too much money. Secondly, the planning scheme documents themselves are 

complex in the sense that they do not produce clear and consistent guidance for developers 

and the community, which generates uncertainty. I produce evidence to demonstrate 

 
354 Planning Regulation 2017 (Qld), Schedule 1. 
355 Planning Act 2016 (Qld), s 18. 
356 Statutory Instruments Act 1992 (Qld), s 7. 
357 Planning Act 2016 (Qld), s 8. 
358 England (2011), p94. See also Leong (2013), p 57. 
359 Leong (2013), p 54. 
360 Leong (2013), p 54. See also Planning Act 2016 (Qld), s 4(c) which provides that planning schemes provide 
‘integrated State, regional and local planning and development assessment policies for a local government 
area’. 
361 See, for example, Roughan (2013); Nicholls (2003); Davis (2011). 
362 See, for example, England (2010); Wypych et al (2005); Fogg (2006); Frew et al (2016); Bullen (2004). 
363 Department of Local Government, Planning, Sport and Recreation (2007), p v. 



 

78 
 

planning schemes in Queensland suffer on these fronts and explain why planning scheme 

complexity is a problem.  

 

In this chapter, I argue that the few law reforms that have specifically attempted to address 

the problem of planning scheme complexity have failed to deliver. They failed to deliver 

because they failed to address the fundamental causes of planning scheme complexity – 

that is, the fundamental reasons why planning schemes are too costly and time consuming 

to prepare and too unclear and uncertain in their intended effects.  

 

My analysis of the legal evolution of planning schemes in Queensland demonstrates that the 

start of the problem aligns with the introduction of the Integrated Planning Act 1997 (Qld) 

(the IPA). It highlights that two key legal reforms – ecological sustainability (ES) and 

performance-based planning (PBP) went to the heart of the IPA reforms and I identify that 

these reforms profoundly shaped Queensland’s planning schemes. This leads me to 

question if and how those reforms influence planning scheme complexity.364  Ultimately, the 

research in this chapter lays the foundations for me to fill the gap in our understanding of 

planning scheme complexity. Drawing on the work in this chapter, in chapters four and five, I 

argue that Queensland’s implementation of PBP and ES fundamentally cause planning 

scheme complexity. 

 

3.1 Planning scheme complexity in Queensland - Defining the problem  
Planning is the regulation of land use and development. Planning schemes are the primary 

tool to regulate those things. The success of the planning system is dependent on the ability 

of planning schemes to effectively regulate development. Unfortunately, in Queensland, 

planning schemes are heavily criticised. ‘Everyone wants planning schemes to be simpler. 

Schemes are…too complex.’365 

 

 I argue that planning scheme complexity has two elements. Firstly, the process of preparing 

a planning scheme is complex, which means that it takes a long time and costs a lot of 

money. Secondly, the document itself is complex in the sense that it does not produce clear 

and consistent guidance for developers and the community, which generates uncertainty.  

 

 

 
364 See chapters 4 and 5. 
365 Cullen and Rohl (2014), p 9. 
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3.1.1 The process of preparing a planning scheme is complex – It takes too long and 

costs too much money 

The task of preparing a planning scheme has become so complex that the time and cost 

involved in preparing a planning scheme has mushroomed.366  In 2003, and only 6 years 

after the 1997 reforms (discussed below) the Local Government Association of Queensland 

(LGAQ) estimated that $25 million had been spent on preparing PBP schemes in 

Queensland and by 2007 the State Government suggested that medium sized local 

governments would spend around $1.5 million (each) preparing a PBP scheme.367 The cost 

was even higher for larger local governments. For example, the Gold Coast City Council IPA 

compliant planning scheme cost millions of dollars to prepare.368  

 

Part of the extra cost involved in preparing a planning scheme can be attributed to a 

tendency to seek legal advice and sometimes, involve a legal team in the drafting of a 

planning scheme. Despite the PEC’s acknowledgment that a planning scheme is not drafted 

with the precision of an Act of Parliament, it has become common for (especially medium 

and large) local governments to engage lawyers to help with preparing a planning 

scheme.369 When discussing preparation of a planning scheme, interview participant number 

8 explained that: 

 
…it can be a little bit daunting to make sure you get the language right because every word is 

poured over and you want to make sure that the language is clear and not ambiguous, or that 

you don’t have dual meanings, or that commas are in the right spot. Because that can change 

the meaning of sentences and things. You could spend your day and only come up with one 

PO and that was your day gone.370 

 

It also takes a lot of time to prepare a planning scheme. The process of making a planning 

scheme under the IPA was ‘extremely slow’.371 The State acknowledged the process 

continued to be slow under the SPA.372  

 

 
366 For a discussion of the cost and time involved in preparing an IPA planning scheme, see, for example, 
England (2010), p 60. 
367 Department of Local Government, Planning, Sport and Recreation (2007), p 8. 
368 Rowe and Papageorgiou (2003). 
369 For a discussion of how legal input has become a standard part of the planning scheme preparation process 
in Queensland see, for example, Leong (2013), p 58; Cullen and Rohl (2014). 
370 Participant number 8, Interview recorded in Queensland, 23 February 2017. 
371 Sustainable Planning Bill 2009 (Qld), explanatory notes, p 49. 
372 See, for example, the discussion of how it takes too long to prepare a planning scheme in Department of 
Local Government and Planning (2015). 
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In chapter 4, I explain why the process of preparing a planning scheme has become so 

complex. Armed with that understanding and knowledge about risk and planning law, in 

chapter 6, I provide new ideas about addressing the complexity of the process. 

 

3.1.2 The planning scheme document is complex –  It does not produce clear and 

consistent guidance for developers and the community, which generates uncertainty. 

Planning schemes regulate development and if they are to do that well, there must be ‘clarity 

in identifying the requirements that must be met by a developer’.373 In other words, a critical 

factor in effectively regulating development is effectively communicating the policy intent and 

the criteria used to assess a development application.374 Unfortunately, as I explained 

above, Queensland’s planning schemes have been criticised for failing to provide clear, 

consistent and certain criteria for assessing development applications. Assessment criteria 

are often unclear, vaguely expressed and subject to interpretation.375 This sentiment was 

expressed by participant number 4 who explained that planning scheme complexity ‘relates 

to the clarity of the message’.376 What is more, as illustrated by the quote at the start of 

chapter 3.1, above, the PEC has recognised the unclear messages about planning intent 

that planning schemes sometimes send.377  

 

3.1.3 Planning schemes are lengthy but that is not the core of the problem  

Since the introduction of the IPA, planning schemes have become extremely lengthy, even 

being described as being of ‘biblical length’.378 Under the LG Act, the average planning 

scheme was approximately 20 pages long. Under the LGP&E Act, it grew to about 120 

pages.379  IPA planning schemes were up above 500 pages long.380 SPA planning schemes 

are even lengthier.381 In the context of Queensland’s planning system, planning scheme 

complexity is often linked to the length of the documents, with critics regularly saying they 

 
373 Fogg (2004-5), p 66. 
374 The need to be clear about policy intent is discussed in Reynolds and Anderson (2013), p 60. 
375 See, for example, Roughan (2016), p 9. Also see the examples I provide, later in this chapter and in chapter 
5 (see, in particular, Table 2 and Table 3). 
376 Participant number 4, interview recorded in Queensland, 15 January 2017. 
377 See, for example, Luke v Maroochy Shire Council & Watpac Developments [2003] QPEC 005at [46].  
378 Fogg (2006), p 7. 
379 Fogg (2004-5), p 66. 
380 See, for example, Maroochy Plan 2000. 
381 See, for example, City Plan 2015, Logan Planning Scheme 2015. 
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are too lengthy382 and ‘cumbersome’.383 I argue that, in itself, the length of a PBP scheme is 

not a decisive indicator of its complexity.  

 

Planning schemes have become online documents and there is no need to wade through 

the entire document to obtain the relevant information. Moreover, it is realistic to expect that 

planning schemes are lengthier since the introduction of the IPA. The reality is that planning 

schemes have evolved to cover a very broad range of matters and some growth in their size 

is inevitable.384 Problems arise when length produces uncertainty and internal conflicts– as 

identified by the courts in the quotes above.385 The point I made in my published paper is 

that: 

 
A long planning scheme does not necessarily mean that it is a complex one. The volume of 
material that makes up a planning scheme is not the sole indicator of complexity or simplicity. 

Simplicity is not that simple. A large body of law can be useful if it has a purpose (for 

example, if it clearly explains a message). But, lengthy rules are problematic when their 

meaning cannot be properly deciphered…386 

 

The content of planning schemes should not be cut purely for the sake of simplicity. I urge 

against an approach aimed squarely and solely at reducing the length of planning schemes. 

Approaches that blindly cut down the volume of planning schemes would likely face 

warranted criticisms about cutting volume without properly assessing its regulatory merit.387   

 

Rather, extra length in planning schemes should be avoided where it does not ‘give 

something in return’.388 The key is to ensure that extra length helps to advance planning 

scheme goals and adds to (and does not detract from) the clarity of the messages in a 

planning scheme. I say this because, as explained above, the complexity of a planning 

scheme document boils down to a failure to provide clear and consistent messages.  

 

Next, I explain why planning scheme complexity is a problem.  

 
382 See, for example, England (2006a); Wypych et al (2005); Frew et al (2016); Cullen and Rohl (2014); Reynolds 
(2003); England (2011), p 92; Fogg (2004-5); Steele and Ruming (2012); Edwards (2008); Department of Local 
Government, Planning, Sport and Recreation (2007), p v; Department of Local Government and Planning 
(2015); Reynolds and Anderson (2013); Roughan (2016), p 9.  
383 Roughan (2013), p 61. 
384 For a discussion of the broadened nature of planning as a result of the introduction of ecological 
sustainability, see chapter 4. 
385 For a discussion of codes and planning scheme complexity, see Fogg (2004-5); Fogg (2006). 
386 McInerney (2017), p 295. 
387 See, for example, Gunningham (2015). 
388 Epstein (1998), p 154. 
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3.2 Why is planning scheme complexity a problem? 
The importance of addressing planning scheme complexity has been acknowledged by 

planning professionals,389 academic commentators,390 and the State391 but why is planning 

scheme complexity a problem?   

 

3.2.1 Taking years to prepare a planning scheme drains resources and policy can 

become out of date 

The time taken to prepare a planning scheme not only drains resources but it can also 

‘frustrate or disconnect stakeholders or even time-damage policy directions’.392 One of my 

interview participants explained that, ‘the process for preparing a planning scheme is too 

long and by the time it is complete, parts of it are out of date.’393  

 

3.2.2 Planning schemes should be easy to understand 

Although planning schemes are not an Act of Parliament, they are law, being a form of 

delegated legislation.394 At a broad level, simplicity in law is a virtuous goal:  

 
…laws should be as simple as possible so the ordinary person in the community can 

understand them. Further, the ordinary person is regarded as the ultimate user of the law 

rather than bureaucrats and lawyers. A law that is easy to understand is less likely to result in 

dispute.395 

 

It is important that planning schemes are sufficiently easy to understand because, although 

they are statutory documents, it is accepted they are regularly drafted and used by non-

lawyers.396 If the planning intentions in the document are unclear, the general community 

can become alienated and disenchanted397 and there is a ‘loss of faith in a system which the 

lay-person cannot understand’.398 Although the use of language is important; making a 

 
389 See, for example, Cullen and Rohl (2014); Nicholls (2003); Roughan (2013); Roughan (2016). 
390 See, for example, England (2010); Fogg (2006); Wypych et al (2005). 
391 See, for example, Department of Local Government and Planning (2015); Department of Local Government, 
Planning, Sport and Recreation (2007). 
392 Reynolds and Anderson (2013), p 68. 
393 Participant number 4, Interview recorded in Queensland, 15 January 2017. 
394 Field and James (2013), pp 156-161. 
395 Department of Premier and Cabinet (2014), p 18. 
396 See, for example, Westfield Management Ltd v Pine Rivers Shire Council & Anor QPELR 337 (2004).  
397 Edwards (2008), p 2; Stein (2012), p 12. 
398 LGAQ (2015). 
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planning scheme understandable is more than a matter of avoiding jargon. It is about 

creating clear messages.  

 

3.2.3 The success of the system relies on clear development requirements 

When the IPA was introduced, it was said that for a planning system to perform well, 

development requirements must be clear and simple.399 A failure to produce clear and 

simple planning schemes impacts on the performance of the planning system.400  

 

A lack of clarity calls into question the value of planning schemes. Planning schemes provide 

a framework against which development applications can be assessed and decided. Without 

planning schemes, decisions about development would be made on an ad hoc basis, 

according to the ‘influences and attitudes that prevail at the time’.401 If the messages in 

planning schemes are unclear, a similar result can transpire because the standards by which 

development are assessed are open to interpretation and flexibly applied. Clarity and 

certainty are key. 

 

A lack of clarity produces uncertainty.  A lack of clarity around the requirements that a 

developer must meet means that developers are uncertain about the benchmarks they need 

to meet. The community is also uncertain about the planning intentions for the local 

government area.402 Many people now think that the pendulum has swung too far in favour 

of uncertainty.403 For example, at the 2013 QELA conference, there was a discussion about 

calls for clearer development standards and a ‘line in the sand’ approach to protect matters 

of importance.404 Then, at its 2015 annual conference, the Local Government Association of 

Queensland (LGAQ) resolved to make representations to the State, arguing in favour of a 

planning framework that provides certainty of outcomes.405  Practitioners and commentators 

echo calls for greater certainty. For example, Roughan has reflected on Queensland’s 

performance-based system and says that there is a need to re-think whether all 

development deserves the same level of flexibility. She suggests that there are matters that 

could be treated with more certainty.406  

 
399 Yearbury (1998), pp 196-197. 
400 Leong (2013), p 56. 
401 Bates (2016), p 327. 
402 Fogg (2006), p 7; Wypych et al (2005); Roughan (2016), p 9. For a discussion of a desire for certainty by 
developers, see also England (1999), p 327. See also my discussion of Ko v Brisbane City Council & Anor [2018] 
QPEC 35 in Chapter 5. 
403 See, for example, Wypych et al (2005), p 31; Frew et al (2016). 
404 Reynolds and Anderson (2013), p 26. See also, for example, Wypych et al (2005), p 31; Frew et al (2016). 
405 LGAQ (2015). 
406 Roughan (2016), p ii. See also, for example, Fogg (2006); Frew et al (2016); Reynolds and Anderson (2013). 
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An emphasis on clarity is also supported by the Development Assessment Forum. In 2005, 

the Development Assessment Forum (DAF) produced the Leading Practice Model for 

Development Assessment in Australia (the DAF model).407 The leading practice model is 

intended to guide each State ‘in developing efficient, effective and nationally harmonised 

development assessment systems’.408 It is supported by the 2010 Guide for Writing 

Objective Rules and Tests which emphasises the importance of clear planning schemes and 

supports the notion that clarity helps to provide certainty. 

 
Well written assessment criteria can provide certainty to both the community and the 
applicant. Clear development assessment criteria mean that decisions will more consistently 

achieve policy objectives and that development applications can be assessed against 

relevant and transparent criteria that are available from the outset.409 

 

3.2.4 A lack of clarity and certainty leads to disputes, community dissatisfaction and 

detracts from the achievement of planning goals 

Case law illustrates the problems that arise out of a lack of clarity in planning schemes. 

Vague assessment benchmarks produce uncertainty. A lack of clarity and certainty can lead 

to disputes, community dissatisfaction and detracts from the achievement of planning goals. 

This is particularly well illustrated in the context of building height disputes. 

 

In the case of K Page Main Beach Pty Ltd v Gold Coast City Council and Ors,410 a developer 

proposed to build a residential building equivalent to 10 storeys on the beachfront at Main 

Beach on the Gold Coast. The site was surrounded by a mixture of low rise and older higher 

rise buildings ranging up to 18 storeys high. The proposal attracted adverse submissions 

from members of the public who were concerned about allowing high buildings in the area. 

The local government refused the development application and the proponent appealed 

against the refusal. The relevant planning scheme included a provision that appeared as 

follows: 

  

 
407 Development Assessment Forum (2005). 
408 Development Assessment Forum (2010), p 4. 
409 Development Assessment Forum (2010), p 4. 
410 K Page Main Beach Pty Ltd v Gold Coast City Council and Ors [2011] QPEC 1. 
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Performance criteria Acceptable outcome 

All buildings must be of a height which is in 

keeping with the predominant residential 

character of the surrounding area. Building 

height must not result in a significant loss of 
residential amenity.411  

The acceptable outcome for the site was 

effectively a maximum of 3 storeys. 

(The acceptable solution triggered an overlay 

map that set ‘maximum building heights’. The 
height set for the subject site was 3 storeys). 

 

The submitters (and probably others as well) interpreted the planning scheme provision as 

calling for a maximum building height of 3 storeys. However, the PEC interpreted the 

planning scheme and came to a different conclusion. The PEC considered the acceptable 

outcome and decided that compliance with the 3 storey height limit was not compulsory. The 

PEC explained that the acceptable outcome represented only one way to achieve 

compliance with the performance criterion. Complying with a maximum 3 storey height limit 

was one way to achieve compliance with the performance criteria. For this development, the 

real test for compliance was whether the proposed building would be ‘of a height which is in 

keeping with the predominant residential character of the surrounding area’ and whether the 

building height would result in a ‘significant loss of residential amenity.’ 412 The PEC had to 

decide matters such as (a) what is the predominant residential character of the area? (b) 

whether a 10 storey building was in keeping with that character; and (b) what amounts to a 

‘significant’ loss of residential amenity. Although informed by expert evidence, these 

questions are also informed by subjective perceptions of the existing amenity and the extent 

to which a tall building would detract from that level of amenity. In light of the existing nearby 

taller buildings, the PEC decided that the proposal complied with the performance criteria 

and approved the building, despite it being around three times the height prescribed in the 

building height overlay.413 The local government applied for leave to appeal to the Court of 

Appeal but the application was refused.414  

 

The submissions made by the co-respondents indicate that the public was confused about 

the building height provisions in the planning scheme. The public interpreted the overlay as 

setting a required standard and the local government expressed its position in support of a 

three storey height limit. Ultimately, it took a PEC appeal to provide clarity about the planning 

intentions around building height. If the local government had made a clear choice about 

building height from the start, articulated its goal to avoid more tall buildings in the locality 

 
411 K Page Main Beach Pty Ltd v Gold Coast City Council & Ors [2011] QPEC 1 at [25]. 
412 K Page Main Beach Pty Ltd v Gold Coast City Council and Ors [2011] QPEC 1 at [25]. 
413 K Page Main Beach Pty Ltd v Gold Coast City Council and Ors [2011] QPEC 1. 
414 Gold Coast City Council v K Page Main Beach Pty Ltd [2011] QCA 332. 
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and provided measurable performance criteria to advance that goal, there would have been 

no need for an appeal. The planning intent and regulatory provisions would have been clear 

enough to justify a refusal of this development. A take home message was that planning 

scheme clarity can cause disputes, community dissatisfaction and it can detract from the 

achievement of planning goals.415 

 

This is not an isolated dispute. Building heights are a particularly contentious planning issue 

and are regularly the subject of PEC appeals. Table 1 provides a summary of 2016 PEC 

judgments where building height was a key issue in the appeal, highlighting that it is a 

contentious issue in Queensland’s planning law framework and one that frequently gives rise 

to disputes.416  

  

 
415 For another recent example of a building height dispute that arouse out of unclear performance criteria, 
see also Bell v Brisbane City Council & Ors [2017] QPEC 26 and on appeal, Bell v Brisbane City Council & Ors 
[2018] QCA 84. 
416For a discussion of community outcry about building heights, see also, for example, Edwards (2008). 
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Table 1, 2016 PEC Judgments where building height was a key issue in dispute 
Judgment Summary of building height dispute Local 

Government 

Appeal 

outcome 

Platinum Design Architects 

v Brisbane City Council 

[2016] QPEC 58  

Proposal for 8 units – dispute about 

building height (partial third storey) in 

Hawthorne, Queensland. 

Brisbane City 

Council 

Appeal 

dismissed 

VG Projects Pty Ltd v 

Brisbane City Council 
[2016] QPEC 015 (15/447) 

Developer appeal against refusal of a 

high rise multiple dwelling proposed in 
New Farm. Refusal was on the basis of 

height, bulk and scale. 

Brisbane City 

Council 

Appeal 

dismissed 

Flanders & Others v 

Brisbane City Council 

[2016] QPEC 46 

Submitter appeal against approval of 

multi-unit development on the basis of 

building height, bulk and scale. 

Brisbane City 

Council 

Appeal 

dismissed 

Fortress Freeholds Pty Ltd 

v Brisbane City Council & 

Ors [2016] QPEC 63 

Appeal against Council’s deemed 

refusal of application for a self-storage 

facility on land within the low density 

residential zone in Carseldine. 
Building height was one of the issues 

in dispute. 

Brisbane City 

Council 

Appeal 

dismissed 

(in part). 

Quintenon Pty Ltd v 

Brisbane City Council 

[2016] QPEC 064; (2017) 

QPELR 88  

Appeal against deemed refusal of a 

development application mixed use 

development for aged care and other 

uses in a 20 storey building. A key 

issue was whether the proposal was in 

conflict with the planning scheme 
provisions by reason of its height. 

Brisbane City 

Council 

Appeal 

allowed 

Norfolk Estates Pty Ltd v 

Brisbane City Council & 

Body Corporate for Kirribilli 

Apartments Community 

Titles Scheme and Ors 

[2016] QPEC 009 

(15/1853) 

Appeal against refusal on the basis of 

building height, scale, bulk. 

Brisbane City 

Council 

Appeal 

dismissed 
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A lack of clarity and certainty leads to a disenchanted community. It is easy to see how 

stakeholders become frustrated about conflicted understandings of the planning intentions in 

the planning scheme and a need to resort to the PEC to provide clarity.417 

 

Court appeals are likely to continue because there are still examples of planning schemes 

that do not clearly set out planning intentions around matters such as building height. The 

following criteria are extracted from a range of current418 Queensland planning schemes. 

They express a need to comply with non-measurable assessment benchmarks for building 

height: 

 

a)  Development is of a height, scale and form that achieves the intended outcome for the 

precinct, improves the amenity of the neighbourhood plan are…(and) is aligned to 

community expectations about the number of storeys to be built.’;419  

b) Development that is multi-storey ensures that there is no unreasonable loss of amenity for 

surrounding premises having regard to: -  

(i) microclimate impacts, including the extent and duration of any overshadowing; (ii) 

privacy and overlooking impacts; (iii) impacts upon views and vistas; and (iv) building 

massing and scale relative to its surroundings;420 

c) A building has a building height that is: (i) consistent with the intended character for the 

precinct; (ii) responsive to the topography of the site; (iii) compatible with the height of 

adjoining buildings;421 

d) Building height (i) integrates with the prevailing character of the surrounding urban 

neighbourhood or natural / rural landscape; and (ii) does not form overdevelopment of the 

site;422 

e) Building height reflects the intensity and prominence of district centres as district activity 

nodes, but also respects and integrates with, surrounding low-rise and low-intensity built 

form;423 

f) The height of all buildings and structures is in keeping with the amenity of adjoining 

premises and the (residential/rural/etc) character of the area;424 

 
417 See also my discussion of a disenchanted community because of a lack of clarity in performance-based 
planning schemes in England and McInerney (2017), pp 244-245. 
418 (as at the time of writing) 
419 Example taken from the compulsory assessment criteria in Bell v Brisbane City Council & Ors [2017] QPEC 26 
at [66]. 
420 Example taken from Sunshine Coast Planning Scheme 2014. 
421 Example taken from Logan Planning Scheme 2015. 
422 Example taken from Mackay Region Planning Scheme 2017. 
423 Example taken from Mackay Region Planning Scheme 2017. 
424 Example taken from Cairns Plan 2016. 
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g) Development is consistent with the height of existing buildings in the area;425 and  

h) Built form provides for a sensitive transitioning in height and scale from surrounding 

land uses. 426  

 

My discussion here illustrates examples of the use of vague performance criteria and the 

adverse effects it can produce. In chapter 5, I present my view about the reasons why planning 

schemes are unclear and advance uncertainty. 

 

Next, I trace the legal evolution of planning schemes. Doing so highlight that the law has 

responded to planning scheme complexity by expressing interpretation principles that help to 

deal with it and by way of legislative reform. Unfortunately, none of the measures have tackled 

the core of the problem.  It also highlights when planning scheme complexity became a 

problem.  

 

3.3 The legal evolution of planning schemes in Queensland 

3.3.1 The early days of zone-based planning schemes 

The year of 1934 saw the start of planning schemes in Queensland. The City of Mackay and 

Other Town Planning Scheme Approvals Act 1934 (Qld) (The Mackay Act) was assented to 

on 22 November, 1934.427 The first planning scheme in Queensland was prepared under 

that Act.428  The first planning scheme was zone-based. Zone based planning is grounded in 

assumptions about how regulation of land ought to work.429 Zoning originally aimed to cure 

negative impacts of uses that were assumed to be incompatible. It assumes that uses ought 

to be uniformly separated and that contrasting uses are incompatible. For example, zoning 

tends to separate commercial and residential uses on the basis they are incompatible.430  

 

Queensland’s planning law framework was zone-based from the inception of the first 

planning scheme until the late 1990s and planning schemes had a somewhat static form and 

played a consistent function.431 However, the Mackay Act itself was short-lived. In 1936, the 

Local Government Act 1936 (Qld) (the LGA) was introduced. The LGA developed the zone-

 
425 Example taken from Townsville City Plan 2014. 
426 Example taken from Townsville City Plan 2014. 
427 City of Mackay and Other Town Planning Scheme Approvals Act 1934 (Qld), s 5. 
428 The City of Mackay Town Planning Scheme commenced in 1934. 
429 Elliott (2008), p 39.; Steele (2010), pp 38-39. 
430 Elliott (2008), p 41. England (2005), p 281; Fogg (1985-6), p 261; Frew (2011), pp 16-17 also provides a 
discussion of zone-based planning. 
431 Frew (2011), p 117; Hopewell (2002), pp 1-3. 



 

90 
 

based regulatory planning system in Queensland and it continued for the next 60 years.432 

Compared to modern planning schemes, the early planning schemes were simple but their 

goals were less ambitious. In fact, the LGA did not even explicitly say what planning 

schemes were intended to deliver.433  

 

After a long period without change, the Local Government (Planning and Environment) Act 

1990 (the LGP&E Act) commenced. The LGP&E Act was not particularly ground breaking 

because the historic model of prescriptive zone-based planning endured.434 Planning 

schemes consisted of provisions for the regulation, implementation and administration of the 

planning scheme. For example, planning schemes typically included zone designations, 

zone intent statements, subdivision requirements and administrative matters for making and 

deciding a development application. Planning schemes also consisted of maps for zoning 

and other regulation, a strategic plan, a development control plan (DCP) (if any) and any 

amendments approved by the Governor in Council.435  Planning schemes set out whether a 

proposed use of land was permissible or prohibited.436  

 

Prohibitions were intended to provide certainty about what could and could not be 

developed. However, they did not, in reality, provide the certainty that was expected 

because if development was prohibited, applicants could still apply to amend the planning 

scheme to rezone land.437 Council had a relatively broad range of matters to consider when 

deciding whether to approve the rezoning application. For example, matters such as ‘the 

impact of the proposal on the environment’ and whether the proposal would ‘detrimentally 

affect the amenity of the neighbourhood’ were relevant.438 There was scope to approve a 

consent or rezoning application if it conflicted with the strategic plan or the development 

control plan, provided there were sufficient planning grounds to justify approval, despite the 

conflict.439  This was the start of a shift away from the rigidity of zoning towards a more 

 
432 Originally the Local Government Act 1936 (Qld) applied to Brisbane but Brisbane was later separately 
regulated by various Acts including the City of Brisbane (Town Plan) Act 1959 (Qld) and the City of Brisbane 
Town Planning Act 1964 (Qld). 
433 Davis (2011), p 3. 
434 Hopewell (2002).  
435 Local Government (Planning and Environment) Act (Qld) (1990), ss 2.1-2.2. 
436 The terms ‘permissible use’ and ‘prohibited use’ were defined in Local Government (Planning and 
Environment) Act (Qld) (1990), s 1.4. 
437 Local Government (Planning and Environment) Act (Qld) (1990), s 4.3. 
438 Local Government (Planning and Environment) Act (Qld) (1990), s 4.4. 
439 Local Government (Planning and Environment) Act (Qld) (1990)., ss 4.13(1), 4.4(5A). 
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strategic approach. The LGP&E Act also showed some signs of a broadening concept of 

planning as one that encompasses environmental protection concepts.440  

 

During the 1990s, stakeholders became dissatisfied with the zone-based planning law 

framework. Its assumptions about land use incompatibility were flawed. A house full of 

teenagers playing their drums at 1am in the morning is likely to be more incompatible with a 

residential use than an office full of accountants which closed at 5pm.441 The mixing of uses 

does not always end in negative impacts and can be essential to a healthy community.442 

This flawed assumption meant that it became common for developers to apply to rezone 

land.443 Rezoning was problematic because rezoning approvals undermined community 

expectations and created uncertainty because a person could (and often would) get approval 

for unexpected development by rezoning land.444 Rezonings were also labour-intensive and 

inefficient.445 The failure to deliver on certainty is an important one, because that was one of 

the supposed key benefits of the zone based system.446  

 

During the 1990s, stakeholders became increasingly dissatisfied with zoning. For example, 

Russel said: ‘What can be said for a system that is riddled with exceptions, is ignored with 

impunity, and, when followed to the letter, frequently produces results that no one likes?’447 

There were also calls for planning to expand to include the environmental protection 

agenda.448  In response to calls for reform, Queensland overhauled its planning legislation 

and introduced the IPA. 

 

 
440 See, for example, Local Government (Planning and Environment) Act 1990 (Qld), ss 1A.1.1, 2.19(2), 5.1(1) 
which provided that State Planning Policies could deal with environmental matters of State significance and 
the environmental impact of a development proposal became a relevant consideration in deciding a rezoning 
or subdivision application. Further, the Local Government (Planning and Environment) Act 1990 (Qld), s 8.2(1) 
required local governments to take account of deleterious environmental impacts when considering whether 
to approve a proposal. See also, Leong (2003), p 144. 
441 Russell (1994), p 1. 
442 Russell (1994), p 2; Elliott (2008), p 41.  
443 Steele (2010), p 39.  
444 Eggers (1990), p 5.  
445 Elliott (2008), pp 41-48. 
446 Fogg (1985-6), p 261. 
447 Russell (1994), p 1. 
448 There were also calls for an integrated system for assessing and deciding development applications. For a 
discussion of the calls for change, see McInerney (2017); Department of Housing Local Government and 
Planning (Qld) (1993). 
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3.3.2 The Integrated Planning Act 1997 

The IPA represented a fundamental planning reform for Queensland and the first 

comprehensive review of the State’s planning laws since their inception.449 In the context of 

planning schemes, the foundational concepts of ES and PBP went to the heart of those 

reforms.450 The IPA introduced ES. For the first time, planning had an identified purpose and 

it was to be primarily achieved through planning schemes. IPA planning schemes had an 

expanded purpose to ‘seek to achieve ES’451 which meant that there was a broader range of 

matters to regulate.452 The IPA also introduced PBP, which removed the freedom to prohibit 

development in planning schemes and otherwise changed the way planning schemes 

regulate development.453  

 

The introduction of the IPA also represents the start of the problem of planning scheme 

complexity. As pointed out by Leong: 

 
Before the commencement of IPA, planning schemes were…simple and did not require any 

legal input in their drafting. When IPA commenced on 30 March 1998 and for a period up to 

September 2001, legislation did not tell people what shape a planning scheme had to be in, 

only what should be in the planning scheme. It was at this time that planning schemes 
dramatically increased in size and complexity and legal input became a standard part of the 

planning scheme preparation process.454 

 

The complexity of IPA planning schemes was also acknowledged by the State: 

 
Many planning schemes prepared under the IPA are lengthy, complex and inconsistent 

across the State.  This situation creates difficulties for all stakeholders, but applicants and the 

community in particular.455 

 

The start of PBP and ES aligns with the start of planning scheme complexity and this is no 

coincidence. In this thesis, I will argue that the two key IPA reforms (PBP and ES) are major 

 
449 England (1999); Wypych et al (2005).   
450 These foundational concepts are explained in detail in chapter 3. I acknowledge that the Integrated 
Planning Act 1997 (Qld) also fundamentally reformed the development assessment system by integrating it 
but that reform was less critical in the context of shaping planning schemes. For a discussion of the integrated 
development assessment system, see, for example, McInerney (2017). 
451 Integrated Planning Act (Qld) (1997), s 1.2.1. 
452 For a discussion of the breadth of ecological sustainability, see, for example, England and McInerney (2017) 
and my detailed analysis of it in chapter 4. 
453 See chapter 5 for a detailed analysis of performance-based planning.  
454 Leong (2013), p 57. 
455 Department of Local Government, Planning, Sport and Recreation (2007), p v. 
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contributors to planning scheme complexity. Because of their huge significance, some 

introductory comments follow immediately below. Subsequently, in chapters 4 and 5, I will 

explain in detail how these two reforms contribute to planning scheme complexity. 

 

(a) Ecological sustainability 

Ever since the IPA commenced, the purpose of planning has been to seek to achieve456 or 

facilitate the achievement of ES.457  When it was first introduced, under the IPA, ES was 

defined as follows: 

 
Ecological sustainability is a balance that integrates  

(d) protection of ecological processes and natural systems at local, regional, State and wider 

levels; and 

(e) economic development; and 
(f) maintenance of the cultural, economic, physical and social wellbeing of people and 

communities.458 

 

The new planning goal was said to represent an increase in ‘community consciousness of a 

broader range of environmental and social considerations’.459  ES has remained the purpose 

of planning in Queensland since the introduction of the IPA and its definition has remained 

unchanged.460 

 

ES changed planning schemes by introducing a new and broader goal for them. Since the 

introduction of the IPA, local governments have been obliged to advance ES and they mostly 

observe that duty by dealing with ES in their planning schemes.461 When local governments 

prepare or apply their planning schemes, they are legally obliged to do so in a way that 

facilitates the achievement of ES.462 The need to advance a balance between goals of 

advancing the community’s economic, social/cultural wellbeing and ecological wellbeing. 

The new goal broadened planning goals from those reflecting classical town planning to an 

explicit focus on the environmental protection agenda. Other than in the broader context of 

 
456 Sustainable Planning Act (Qld), s 3; Integrated Planning Act (Qld) (1997), s 1.2.1. 
457 Planning Act 2016 (Qld), s 3. 
458 Integrated Planning Act 1997 (Qld), s 1.3.3. 
459 Integrated Planning Bill 1997 (Qld), explanatory notes, p 1. 
460 Integrated Planning Act 1997 (Qld), s 1.3.3; Sustainable Planning Act 2009 (Qld), s 8; Planning Act 2016 
(Qld), s 3(2). 
461 See also England (2011), pp 37-38. For a specific discussion of the important role played by a planning 
scheme in the context of environmental protection, see Leong (2013). 
462 Planning Act 2016 (Qld), s 5(1) 
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amenity, classical town planning in Queensland did not emphasise the environment as a 

primary consideration.463  

 

ES is a laudable goal but in attempting to combine the planning agenda, the environmental 

protection agenda and aims to grow the economy, the goal of planning has become so 

broad and ambitious that it is almost boundless. 464 Trying to achieve a broad goal can 

become difficult and the task can become overwhelming.465 The Productivity Commission 

has acknowledged the potential for planning systems to fail because they are seeking to 

achieve too much. It said: ‘Planning systems vary greatly across the states and territories — 

but all suffer from “objectives overload” which has been increasing.’466 I acknowledge the 

challenge of preparing a planning scheme that aims to achieve a broad goal but in chapter 4, 

I highlight the core of the challenge stems more from the need to find an appropriate balance 

between the conflicted elements of that goal, in each context. In the chapters that follow, I 

will highlight that, like PBP (discussed next), ES contributes to the problem of planning 

scheme complexity. 

 

(b) Performance based planning 

In 1997, the IPA commenced and introduced PBP, which replaced Queensland’s zone-

based system with a PBP system.467  Performance-based regulatory approaches are not 

unique to planning law and it is useful to start with a broader understanding of the concept of 

performance-based regulatory approaches. A performance-based regulatory approach ‘puts 

more emphasis on specifying a performance standard for the desired outcome and does not 

deliberately constrain how compliance is to be achieved.’468 This aligns with the foundational 

understanding of PBP in the context of Queensland’s planning schemes. 

 

Frew says that, normatively, in theory, PBP: 

 

(a) uses quantifiable469 and clear performance standards that are designed to 

manage the effects (or impacts) of development; and 

 
463 See also Leong (2003). 
464 England and McInerney (2017), p 249. 
465 Black (2005), p 4. 
466 Productivity Commission (2011), p xviii. 
467 England (2005). For a discussion of zone-based planning, see chapter 1.3.3 and chapter 3.3.1.  
468 Guerin (2003), p 9. See also Heijden and Jong (2009), p 1040. 
469 According to the Macquarie Dictionary, the term ‘quantifiable’ is defined to mean ‘able to be measured or 
quantified.’ 
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(b) allows flexibility in terms of where development is located and the way that 

developers achieve compliance with the mandatory performance standard; and 

(c) does not rely on zoning or other prescriptive spatial land use methods.470 

 

The use of land use zones and use prohibitions are not prevalent in PBP.471 Unlike zone-

based planning, PBP does not arbitrarily and prescriptively list permitted uses.472 It is flexible 

in its approach.473 

 

Frew’s conceptualisation of PBP aligns with other commentators’ interpretation of it. The 

focus is on ensuring that land use impacts are compatible.474 For example, May’s description 

of PBP says ‘regulations should be based on achievement of specified results rather than on 

adherence to particular technologies or prescribed means’.475 Similarly, others explain that 

planning schemes set ‘the overall levels/limits’476 (or other criteria) but there is no 

prescription around how those levels/limits are met.477 Developers are given the freedom to 

choose how to meet the standards.478  

 

In Queensland, PBP was introduced against a backdrop of limited guidance from the 

State.479  PBP was a new and divergent system but the law did not explain what it was or 

how it was to be implemented. 480 As a result, PBP in Queensland has not been well 

understood481 and local governments muddled their way through the new system.482  

An experimental approach to PBP has ensued.483 In reality, Queensland’s planning system 

sits somewhere between a rigid zoning system and a pure performance-based system. It is a 

hybrid system484 that relies on land use zones and a combination of prescription and 

subjectivity, with spatial zones remaining foundational.485  

 

 
470 Frew (2011), pp 28-29. See also, for example, Steele and Ruming (2012). 
471 Frew (2011), p 28. 
472 Porter (1998). 
473 Baker et al (2006), p 396. 
474 Frew (2011), p 10. 
475 May (2003), p 381. 
476 Eggers (1990), p 8. 
477 See, also, England and McInerney (2017), p 239. 
478 England and McInerney (2017), p 249. 
479 England (2010); Wypych et al (2005). 
480England and McInerney (2017), p 239. 
481 Frew (2011); Frew et al (2016). 
482 Steele (2010), p 329; Baker et al (2006); Frew et al (2016).  
483 See, for example, Wypych et al (2005); Frew et al (2016). 
484 Steele and Ruming (2012); Baker et al (2006); Wypych et al (2005). 
485 Frew et al (2016), pp 240-241. 
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The most obvious change to planning schemes (brought about by PBP) was that planning 

schemes could no longer prohibit development.486 At least in theory, it was possible that any 

use could be approved, regardless of its proposed location.487 Local governments had to 

change the way they regulated to avoid development that they would otherwise have 

prohibited. In chapter 5, I explain how Queensland’s implementation of PBP causes planning 

scheme complexity. 

 

The significant increase in the complexity of IPA planning schemes did not go unnoticed.  

After heavy criticism about the complexity of planning schemes (and the planning law 

framework more broadly), the IPA was repealed and replaced by the Sustainable Planning 

Act 2009 (Qld) (the SPA). 

 

3.3.3 Standardised planning schemes under the Sustainable Planning Act 2009 

The government acknowledged that planning schemes under the IPA were complex.488  The 

IPA was repealed and replaced by the SPA, which commenced on 18 December 2009.489  

 

In terms of planning schemes, there were two key reforms under the SPA. Firstly, the SPA 

technically allowed for prohibitions in planning schemes.490 Rather than a total ban on 

prohibiting development in a planning scheme, the SPA prescribed a list of prohibited 

development.491 The SPA also allowed for a planning scheme to prohibit development but 

only if the State prescribed it as prohibited development.492 The effect was that prohibitions 

were limited and controlled by the State and in the end, there was no allowance for any 

prohibitions that were not already otherwise included in State legislation. The situation 

remained that local governments could not choose to categorise development as prohibited 

in their planning schemes.493   

 

Secondly, the SPA reforms introduced standardised planning scheme provisions in the form 

of the Queensland Planning Provisions (QPP).494   The QPP was a reform that aimed to 

 
486 Integrated Planning Act 1997 (Qld), s 2.1.23(2). 
487 In chapter 5, I provide a detailed analysis of the effect of this change in my explanation of how 
Queensland’s implementation of performance-based planning is a fundamental cause of planning scheme 
complexity. 
488 Department of Local Government, Planning, Sport and Recreation (2007), p v. 
489 Sustainable Planning Act 2009 (Qld). 
490 Sustainable Planning Act 2009 (Qld) s 88, Schedule 1. 
491 Sustainable Planning Act 2009 (Qld), Schedule 1. 
492 Sustainable Planning Act 2009 (Qld), s 88(2)(d). 
493 Sustainable Planning Act 2009 (Qld), s 88; Department of State Development, Infrastructure and Planning 
(Qld) (2014). 
494 Sustainable Planning Act 2009 (Qld), s 50. 
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provide consistency across the State and to ‘reduce complexity through standardisation’.495 

The QPP was a statutory instrument made by the Minister and produced as a planning 

scheme template to provide a consistent planning scheme structure and standard planning 

scheme provisions.496  The QPP included two parts: The first part set out the standardised 

components of a planning scheme. It was effectively a template that shaped planning 

schemes prepared under the SPA by providing a consistent structure and requiring 

consistency in things such as land use definitions, administrative definitions and zones.497  

The second part provided some guidance material, including drafting principles.498  

 

The Queensland government said that the QPP would address the problems with planning 

scheme complexity. The QPP was heralded as a reform that was set to: 

 

(a) make the planning scheme preparation process more efficient; and 

(b) increase consistency, certainty and clarity to make planning schemes easier to 

understand.499 

 

Despite laudable intentions, as discussed next, the QPP offered some benefits but fell short 

of delivering on its promises, described above. 

 

(a) The key benefits delivered by the QPP  

The QPP was helpful in providing much needed (and overdue) guidance about the intended 

format and structure for planning schemes. Frew et al explain that, by introducing a 

standardised format and structure for planning schemes, the QPP ‘brought to an end the 

experimental plan-making that had been fostered under the IPA…’500 

 

The QPP also helped to avoid unnecessary duplication of work in drafting fundamental 

definitions and clarified the State’s expectations around incorporation of its interests in local 

planning schemes. The QPP helped with community understanding of planning schemes in 

 
495 Department of Local Government, Planning, Sport and Recreation (2007), p ii. See also Sustainable Planning 
Bill 2009 (Qld), explanatory notes, p 33. 
496 Sustainable Planning Act 2009 (Qld), s 50. 
497 Department of State Development, Infrastructure and Planning (Qld) (2014). 
498 Department of State Development, Infrastructure and Planning (Qld) (2014). 
499 Specifically, Department of Local Government, Planning, Sport and Recreation (2007), p v explains that 
‘(s)tandard planning scheme provisions will deliver immense benefits. These include significantly increasing the 
consistency and quality of planning schemes, increasing efficiencies in planning scheme preparation and 
development assessment, providing greater certainty and clarity for end users, and providing an enhanced 
community understanding of planning schemes.’  
500 Frew et al (2016), p 240. 
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the sense that it became easier to navigate a planning scheme. A consistent structure and 

format meant that users could open up a planning scheme in Cairns and it would be 

structured in the same way as a planning scheme for Toowoomba, for example. The same 

key definitions would apply and the same zone names and purpose statements would 

apply.501 The result was that it became easier to navigate a planning scheme 

 

The QPP also shed some light on questions about how to regulate development in a PBP 

scheme. The QPP helped local governments to understand how to regulate development in 

codes. It provided a standard format/template for codes so that local governments knew how 

to structure a performance-based code. It provided that codes regulate development by 

setting out overall outcomes, performance criteria and acceptable outcomes. In line with 

case law principles,502 it helped to clarify that (a) acceptable outcomes describe the preferred 

way to achieve the performance criteria; and (b) compliance with the performance criteria 

means that there is compliance with the overall outcomes and the purpose of the code.503  

 

Despite offering some benefits, the QPP failed to address planning scheme complexity. 

 

(b) The failure of the QPP to deliver a faster, cheaper planning scheme preparation process 

The QPP offered consistency, which was intended to save drafting time, making the process 

of preparing a planning scheme simpler. The QPP avoided the need to duplicate some effort 

and resources of drafting a planning scheme.504 Davis, a planning professional, explained 

that the QPP was more efficient ‘as the structure and nuts and bolts of the planning scheme 

including definitions and zones are preordained’.505 For example, standard definitions meant 

that drafters did not spend time coming up with planning scheme definitions and their 

interpretation could be applied across the State.506  

 

Despite the alleged time saving benefits of standardisation,507 planning schemes continued 

to take a long time and cost a lot of money to prepare. In 2015, six years after the QPP’s 

inception, only 21 out of 77 Queensland local governments had prepared QPP compliant 

 
501 Department of State Development, Infrastructure and Planning (Qld) (2014). 
502 See, for example, K Page Main Beach Pty Ltd v Gold Coast City Council & Ors [2011] QPEC 1. 
503 See, for example, Department of State Development, Infrastructure and Planning (Qld) (2014), part 9.1 and 
part 9.3.  
504 Reynolds and Schneider (2009), p 2. 
505Davis (2011), p 7. See also Edwards (2008); Reynolds and Schneider (2009), p 2. 
506 Davis (2011), p 7. 
507 See, for example, Department of Local Government, Planning, Sport and Recreation (2007), p v; Davis (2011). 
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planning schemes.508 The result was that most local governments struggled to adopt their 

QPP planning scheme before the legislative regime was replaced by the 2016 Act, which (as 

discussed later in this chapter), substantially repealed the QPP. For example, the latest 

Tablelands Regional Council planning scheme commenced after the 2016 Act was 

passed.509 Redland Shire Council had not adopted its QPP planning scheme by the time the 

2016 Act commenced. After amending the draft to align with the 2016 Act, the Redland 

planning scheme was adopted by Council on 6 July 2018 and commenced on 8 October 

2018.510 The continuing lengthiness of the planning scheme preparation process took its toll. 

For example, participant number 1 described their experience of drafting a QPP scheme as 

a ‘a bit of a nightmare’.511  

 

Some of the failure to reduce the time taken to prepare a planning scheme could be 

attributed to the various changes made to the QPP, over time. For example, in the context of 

preparing the Logan Planning Scheme, it was said that the QPP set the ‘rules of the game’ 

but the rules ‘changed so often that players spend more time learning the rules than playing 

the game’.512 This is understandable, because the QPP was still being developed at the 

same time as local governments were preparing their SPA schemes, yet local government 

planning schemes were required by law to comply with it.513 Another possible reason that 

planning schemes continued to take so long to prepare is that the local government 

amalgamations meant that local governments had to amalgamate their planning schemes.514 

Although these things did not help the situation, as I argue in chapter 4, the fundamental 

reason that planning schemes continued to be so complex to prepare does not stem from 

these matters. It stems from the complexity of the goal of advancing ES and Queensland’s 

implementation of PBP. 

 

(c) The failure of the QPP to overcome problems with certainty and clarity to make planning 

schemes easier to understand 

The government said that the QPP was intended to enhance community understanding of 

planning schemes:  It would increase certainty and clarity.515 The QPP made a planning 

 
508 Department of Infrastructure, Local Government and Planning (Qld) (2015) Schedule of New Planning 
Schemes as at 1 August 2015 available at http://dilgp.qld.gov.au/resources/plan/local-government/schedule-
of-new-planning-schemes.pdf. 
509 Tablelands Regional Council Planning Scheme commenced in July 2016.  
510 Redland City Plan (2018). 
511 Participant number 1, interview recorded in Queensland, 16 November 2016. 
512 Cullen and Rohl (2014), p 8. 
513 Sustainable Planning Act (Qld) (2009), ss 53, 55. 
514 For a discussion of amalgamations, see, for example, Roughan (2013), p 68. 
515 Department of Local Government, Planning, Sport and Recreation (2007), p v. 
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scheme easier to navigate but that did not mean that it was easier to understand. This 

distinction is important. Planning schemes continued to be difficult to understand because 

the QPP only addressed part of the problem. As expressed by Roughan at the QELA 

conference in 2013: 

 
…a lack of standardisation across planning schemes in different parts of the state was not 

and is not the primary issue. There may well be benefits in greater consistency, but not if the 

new generation of schemes are consistent in their complexity and ineffectiveness.516  

 

Even if it is easy to navigate, a planning scheme will continue to be difficult to understand if 

the criteria for assessing development applications are unclear and advance uncertainty. 

The QPP did little to help local governments draft clear criteria for deciding a development 

application. The QPP provided for the use of performance criteria and acceptable outcomes 

but it did not include useful guidance about how to draft performance-based performance 

criteria and acceptable outcomes in planning scheme codes. Nor did it provide examples of 

performance criteria, other than for a Statewide code for forestry and wood production. The 

Statewide code used vague, non-measurable performance criteria.517  

 

In chapter 5, I say that Queensland’s implementation of PBP produced unclear performance 

criteria that advance uncertainty. I explain how Queensland’s implementation of PBP leads 

to that result.   

 

Next, I recognise the latest reforms but suggest they represent a missed opportunity to 

reduce the problem of planning scheme complexity. 

 

3.3.4 Has Queensland given up on planning schemes under the Planning Act 2016? 

On 12 May 2016, the Queensland government passed the Planning Act 2016 (Qld) (the 

2016 Act). It commenced on 3 July 2017. The persistence of the problem of planning 

scheme complexity was acknowledged in the reform documents518 but very little has been 

done to address it in the latest reforms.  There are two changes directed at planning 

schemes. Firstly, the 2016 Act did not roll over the QPP, modifying the reach of the 

standardisation reforms introduced under the SPA. Secondly, the 2016 introduces a 

 
516 Roughan (2013), p 63. 
517 Department of State Development, Infrastructure and Planning (Qld) (2014), Part 9.2. 
518 Department of Local Government and Planning (2015), p 6. 
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modified process for making (and amending) a planning scheme.519 I argue that neither of 

these changes substantially address the problem of planning scheme complexity. Although 

Queensland may welcome a relief from the stream of substantial changes around planning 

schemes, the latest reforms represent a missed opportunity to better address planning 

scheme complexity. They largely pass over the problem of planning scheme complexity and 

send a message that the government has given up on genuinely addressing planning 

scheme complexity through law reform. 

 

(a) There are benefits of a reprieve from relentless reforms around planning schemes 

This chapter highlights that Queensland has experienced a stream of legislative reform since 

the 1990s.520 The 2016 Act does not change the key elements or fundamentals of PBP 

schemes in Queensland,521  and in one sense, it is a relief to see a reprieve from substantial 

reforms that have influenced planning schemes. At a national level, the Productivity 

Commission acknowledged that planning systems have recently endured ‘rolling reforms 

which are often not fully implemented or evaluated before being replaced with further 

reforms.’522  

 

This point is particularly relevant in Queensland where planning schemes have quickly 

become outdated because of persistent regulatory reform. Often, by the time a local 

government has prepared its planning scheme, a new framework is either being proposed or 

has commenced. For example, the IPA commenced in 1997 and by June 2007, there were 

still four Queensland local government areas without an IPA compliant planning scheme.523 

It was not until 2009, almost 12 years after the IPA commenced, that the last of the IPA 

compliant planning schemes commenced.524 At the same time, the SPA commenced and 

introduced a new (standardised) framework for planning schemes.525  The SPA was 

replaced by the 2016 Act, 7 years after it commenced. Some planning schemes took almost 

that long to prepare. For example, the Logan City Council SPA and QPP compliant planning 

 
519 Planning Act 2016 (Qld), s 18. See also Department of Infrastructure Local Government and Planning (Qld) 
(2017). 
520 The IPA represented a major overhaul of Queensland’s planning law framework. Ever since then, 
Queensland has experienced an onslaught of law reform. The IPA was in place for over a decade but legislative 
amendments were relentless. It was amended more than 50 times. See the legislative history of the IPA at: 
https://www.legislation.qld.gov.au/view/html/repealed/current/act-1997-069/lh. The IPA replaced the SPA in 
2009 and the PA replaced the SPA in 2016. 
521 Planning Bill 2015 (Qld), explanatory note, Clause 50. See also the key elements of a planning scheme as 
described in Sustainable Planning Act 2009 (Qld), s 88; Planning Act 2016 (Qld), s 16. 
522 Productivity Commission (2011), p xxii. 
523 Sustainable Planning Bill 2009 (Qld), explanatory notes, p 49. 
524 The Miriam Vale Shire Planning Scheme commenced on 27 February 2009. 
525 Sustainable Planning Act 2009 (Qld), s 50. 
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scheme took 6 years to prepare, meaning that it commenced around the same time that the 

2016 Act was passed. The 2016 Act removed the QPP, meaning that by the time Logan 

finalised its scheme, the regime under which it was prepared was being replaced.526 

Similarly, the latest Tablelands Regional Council planning scheme took 7 years to prepare 

and commenced after the 2016 Act was passed.527  

 

Still, giving stakeholders a break from another overhaul of the planning law framework as it 

relates to planning schemes does not solve the problem of planning scheme complexity. 

Next, I emphasise that the changes that have been made do not solve the problem, either. 

 

(b) A new legislative process to prepare a planning scheme is helpful but fails to address the 

heart of the problem  

The 2016 Act introduces a new process for planning scheme preparation.528 It is pleasing to 

see that the State agrees with my point that the complexity of the process of preparing a 

planning scheme is part of the problem. The process of preparing a planning scheme under 

the 2016 Act is set by the legislation but the Minister’s Guidelines and Rules (the Minister’s 

Guidelines) provide more detail about it.529  The steps vary according to the Chief 

Executive’s decision about the appropriate process, but will always include the steps 

outlined in Figure 2.530  

 

 
526 Cullen and Rohl (2014). 
527 At the time of writing, there were no planning schemes prepared under the 2016 Act. 
528 Planning Act 2016 (Qld), s 18. 
529 Department of Infrastructure, Local Government and Planning (Qld) (2017a). 
530 Pursuant to Planning Act 2016 (Qld) s 18(5), the public consultation period must be at least 40 business 
days and will always allow for public submissions to be made in response to the proposed planning scheme. It 
should be noted that, typically, the process will include a State interest review in accordance with Department 
of Infrastructure Local Government and Planning (Qld) (2017a). 
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Figure 2, Basic steps to prepare a planning scheme531 

 
 

The process can be tailored to individual circumstances and needs.532 For example, the 

extent of State involvement in the process (and a State interest review) will depend on 

matters such as the existence and/or extent of State interests in the proposed planning 

scheme. For the first time since at least the introduction of the IPA, the State might decide 

that a State interest review is not even required.533 Overall, the process is intended to be 

proportionate to the scale, complexity, likely level of public interest and risks534 associated 

with the proposed planning scheme.535 There is very little said about the risks but the Chief 

Executive must consider ‘the timing, order and duration of the process and its component 

steps having regard to…the risk of adverse environmental, cultural, economic or social 

impacts’.536 The listed risks reflect the elements of ES.537 

 

My perception of this change is that it is rational to provide some flexibility in the process so 

that it can be simplified (and hopefully made faster), where risks are low. The process is 

more flexible than its predecessor under the SPA.538 Flexibility is useful in allowing the 

 
531 Planning Act 2016 (Qld) s 18; Department of Infrastructure, Local Government and Planning (Qld) (2017a). 
532 Department of Infrastructure, Local Government and Planning (Qld) (2017a). 
533 Department of Infrastructure, Local Government and Planning (Qld) (2017a), chapter 1, Part 1. 
534 The risks are identified as environmental, social, cultural and economic, which reflects the elements of 
ecological sustainability provided for under Planning Act 2016 (Qld) s 3. 
535 Department of Infrastructure, Local Government and Planning (Qld) (2017a), chapter 1, Part 1. 
536 Department of Infrastructure, Local Government and Planning (Qld) (2017a), p 3. 
537 The elements of ecological sustainability are set out in Planning Act 2016 (Qld) s 3 and ecological 
sustainability is introduced in chapter 1.3.2. I provide a deep analysis of ecological sustainability in chapter 4. 
538 Planning Bill 2015 (Qld), explanatory note, p 29. 
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process to be adapted to suit individual circumstances and I am hopeful that it can 

encourage a simpler legislative process. However, like the QPP, the reform does not go to 

the heart of the problem. A simpler legislative process for preparing a planning scheme is 

helpful but the legislative process itself is not a fundamental reason that the process takes 

so long and costs so much. In chapter 4, I argue that the reason stems from the complexity 

of the goal of advancing ES.   

 

(c) Removing the QPP does not resolve planning scheme complexity 

Although the 2016 Act is less prescriptive than the QPP, the 2016 Act does not completely 

abandon standardisation. Some aspects of the QPP are carried forward in the Regulation.  

The Planning Regulation 2017 (Qld) still prescribes some standardised planning scheme 

provisions. For example, if a local government chooses to use zones, it can only choose 

from the prescribed (standardised) list. There are also prescribed definitions for use and 

administrative terms.539 These elements were retained because, as discussed above, 

consistency was a worthy reform: It makes logical sense to have consistency across the 

State in terms of use terms, zones and administrative terms.540 Requiring consistency did not 

address the fundamental causes of planning scheme complexity541 but removing the QPP 

does not tackle the problem either. Removing the QPP and adjusting the process for 

preparing a planning scheme are reforms that potentially offer some benefits but they skirt 

around the issue of genuinely addressing planning scheme complexity. Unfortunately, the 

2016 Act represents a missed opportunity to address the core of the problem of planning 

scheme complexity.  

 

3.4 Conclusion 
In this chapter, I have illuminated the problem of planning scheme complexity in Queensland 

and emphasised the need to better understand it and its fundamental causes. I have 

explained the evolution of the law as it relates to planning schemes, its influence on planning 

schemes and its attempts to tackle planning scheme complexity.  

 

Since the problem of planning scheme complexity has been acknowledged, there have been 

subsequent legal reforms aimed at addressing planning scheme complexity but these 

reforms have fallen short of solving the problem. This is unsurprising because there is a lack 

of understanding of the fundamental causes of planning scheme complexity.  

 
539 Planning Regulation 2016 (Qld), ss 6-8. 
540 Planning Regulation 2017 (Qld). 
541 See chapter 4 and chapter 5 for a discussion of the fundamental causes of planning scheme complexity. 
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In this chapter, I have provided foundational knowledge about how the law, in relation to 

planning schemes, has evolved. I have made it obvious that the start of the problem aligns 

with the start of the IPA, which saw a complete overhaul of Queensland’s planning law 

framework. Foundational to the reform agenda was the introduction of PBP and ES; both of 

which transformed planning schemes. Those foundational concepts have persisted under 

subsequent legislation and they continue to have a profound influence on planning schemes.   

 

Chapters 4 and 5 piece together the puzzle to provide a solid understanding of the problem 

and the matters that cause it. My research in the following chapters builds on the 

foundational knowledge developed in this chapter, providing an analysis of the fundamental 

causes of planning scheme complexity, including the role played by the key law reforms 

discussed in this chapter. An understanding of the causes of planning scheme complexity 

allows me to explore if and how lessons from discussions of risk and RBR could be applied 

in response to planning scheme complexity - A task attempted in chapter 6. 
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4.0 Introduction 

My legal analysis in chapter 3 drew attention to the significance of the Integrated Planning 

Act 1997 (Qld) (IPA) in terms of its introduction of two important concepts that profoundly 

influence planning schemes: ecological sustainability (ES) and performance-based planning 

(PBP). The introduction of ES created a broad and ambitious purpose for planning, 

expanding the scope and complexity of what planning schemes regulate and PBP changed 

the way they regulate.  

 

Chapter 4 and chapter 5 provide an understanding of the causes of planning scheme 

complexity because, despite the persistence of planning scheme complexity, there is little 

research that unearths the cause/s of the problem.542 It is time for a response to planning 

scheme complexity that is based on a solid understanding of the problem and its 

fundamental causes. This chapter concentrates on deeply examining ES, explaining how the 

goal of advancing ES in planning schemes complicates the process of preparing them. 

Then, my research in chapter 5 explains how PBP fundamentally complicates the planning 

scheme document. My analysis in this chapter and chapter 5 is informed by literature from 

law, planning and some of the key risk concepts introduced in chapter 2. Then, in chapter 6, 

I contribute novel ideas about the opportunities and limitations of applying RBR to resolve 

planning scheme complexity. 

 

Since the introduction of the IPA, in performing their planning functions, a local government 

has a duty to advance ES543 and they will ‘best observe their duty to advance ES by dealing 

with issues of ES…in their planning schemes.’544  ES is (and in the Queensland planning law 

context, has always been) defined as follows: 

 
Ecological sustainability is a balance that integrates  

(g) protection of ecological processes and natural systems at local, regional, State and wider 

levels; and 

(h) economic development; and 

 
542 The most substantial existing research is Frew (2011); Frew et al (2016) and it is not legal research. Further, 
it is limited to planning schemes prepared under the IPA and focuses on risk aversion arising out of the inability 
to prohibit development.  
543 Integrated Planning Act 1997 (Qld), s 1.2.2; Sustainable Planning Act 2009 (Qld), s 4; Planning Act 2016 
(Qld), s 5. 
544 England (2011), p 37. 
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(i) maintenance of the cultural, economic, physical and social wellbeing of people and 

communities.545 

 

The systems for achieving ES have changed slightly over time but the broad aim has been 

to work towards achieving a balance between ecological, economic and social/cultural 

wellbeing.546   

 

The law gives planning schemes a broad goal to advance ES but the elements of ES are 

conflicted so it is idealistic to suggest that the goal is to give each element of ES equal 

weight, in each and every context. I argue that, before local governments can focus on 

regulating to achieve ES, they need to choose how to shape the goal, to suit each context. 

Without a clear and agreed goal, it becomes challenging (if not impossible) to effectively 

focus on its achievement. There is no magic formula for how to balance the elements of ES. 

Local governments each need to decide what amounts to an appropriate balance between 

the elements of ES, in each context. The core challenge of preparing a planning scheme to 

advance ES lies in deciding on the appropriate balance between its elements and I contend 

that this challenge fundamentally complicates the process of preparing a planning scheme.  

 

This chapter also highlights that institutional risk adds another layer of complexity to the 

process of preparing a planning scheme. Society faces a risk of harm if ES is not advanced 

and it is the role of local government, as regulator, to manage that risk. Local governments 

use planning schemes as a risk regulatory tool for that purpose547 but in preparing a 

planning scheme, local governments face a risk of their own. The regulation of development 

to manage the societal risk of harm to ES gives rise to an institutional risk of political harm 

that could damage the local governments’ reputation. That risk arises out of public 

dissatisfaction about the weight given to the elements of ES.  Institutional risk has the 

potential to detract from efforts to achieve the core goal of advancing ES. Moreover, 

paralysed by the complexity and institutional risk that arises out of these choices, 

consciously or not, local governments are eschewing their responsibility to clearly articulate 

meaningful planning scheme goals. Without clear goals, it becomes difficult to prepare a 

planning scheme that clearly articulates measures to advance them. 

 

 
545Planning Act 2016 (Qld), s 3. See also Integrated Planning Act 1997 (Qld), s 1.3.3; Sustainable Planning Act 
2009 (Qld), s 8. 
546 Planning Act 2016 (Qld), ss 3-5. See also Integrated Planning Act 1997 (Qld), ss 1.2.1-1.2.3, 1.3.3; 
Sustainable Planning Act 2009 (Qld), ss 3-5, 8. See also my discussion of ecological sustainability in chapter 1 
and chapter 3. 
547 See my discussion of planning schemes and risk in chapter 2.8. 
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4.1 Advancing ecological sustainability is a conflicted goal 
Since 1997, the purpose of planning in Queensland has revolved around a goal to advance 

ES. The goal has been to ‘seek to achieve’548 or ‘facilitate the achievement’549 of ES and 

when local governments prepare or apply their planning schemes, they are legally obliged to 

do so in a way that advances ES.550 ES is presented as an aspirational goal where planning 

decisions balance and integrate aims to advance the community’s economic, social/cultural 

and ecological wellbeing.551 At one extreme, the goal of advancing ES can be understood to 

imply that it is possible to plan for a utopian future where economic, social/cultural and 

ecological wellbeing can all be harmoniously achieved. Some commentators (most obviously 

those who base their views on ecological modernisation)552 express an opinion that goals to 

advance ecological and economic wellbeing can operate in harmony. Approaching the future 

with optimism, science and technology are viewed as capable of solving (or at least 

mitigating) environmental problems caused by development.553 Although that is an appealing 

understanding of ES, I suggest that picture is false and it is more realistic to acknowledge 

that ES translates to three goals that conflict with one another.554  

 

The broad goal is for a planning scheme to protect the natural environment, achieve a 

diverse range of housing, affordable housing, a quality built environment, a quality natural 

environment, protect amenity and avoid adverse environmental effects of development and 

encourage economic wellbeing.555  Not all of these interests can be served at all times and in 

all contexts. The conflicted nature of planning goals pulls local governments in different 

directions. As highlighted by Campbell: 

 
Conflicts among these goals are not superficial ones arising simply from personal 

preferences. Nor are they merely conceptual…nor a temporary problem caused by the 

untimely confluence of environmental awareness and economic recession. Rather, these 

conflicts go to the basic core of planning…And though sustainable development aspires to 

 
548 Sustainable Planning Act (Qld), s 3; Integrated Planning Act (Qld) (1997), s 1.2.1. 
549 Planning Act 2016 (Qld) s 3(1). 
550 Planning Act 2016 (Qld) ss 3-5.  
551 Integrated Planning Act 1997 (Qld), s 1.3.3; Sustainable Planning Act 2009 (Qld), s 8; Planning Act 2016 
(Qld), s 3. 
552 For a discussion of ecological modernisation, see Davoudi (2000), pp 127-130; Hasan (2018); Hajer (1997).  
553 See, for example, Davoudi (2000), pp 127-130; Hasan (2018); Hajer (1997).  
554 Godschalk (2004); Killingbeck (2018), p 103; Kopnina (2012); Kopnina (2013). I also note that Campbell 
(1996) uses a triangular model to illustrate the tensions between the three elements of sustainable 
development. The Productivity Commission has also acknowledged the tension between economic, social and 
ecological goals in Productivity Commission (2011). pp iv, 1, 12. 
555 Planning Act 2016 (Qld), ss 3-5. 
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offer an alluring, holistic way of evading these conflicts, they cannot be shaken off so 

easily.556  

 

My view that the elements of ES are conflicted stems from a risk society view of ES. A risk 

society view557 ‘suggests that there is an irreconcilable conflict between the contemporary 

mode of production and the ecological needs’558 of society. Rather than saying that science, 

technology and development are saviours that can improve the environment, the risk society 

approach suggests they are problematic because environmental risks arise out of those 

things. A risk society approach also emphasises that modern institutions have helped to 

create wealth but the cost has been high in terms of the ecological harm that has resulted.559  

 

The definition of ES suggests that conflicts between its elements are to be resolved by 

integrating and balancing them560 but, as I explain next, balancing the elements of ES is not 

as simple as giving them equal weight.  

 

4.2 Balancing the elements of ecological sustainability is not as simple 

as giving them equal weight 
The task of advancing ES is more complicated than the management of risks to each of its 

elements. ES is not advanced by isolated efforts to manage the risk of harm to each of its 

elements. The law requires that a planning scheme must facilitate a balance between 

ecological, social/cultural and economic wellbeing.561 Unfortunately, there is little judicial 

discussion that elaborates on what it means to balance the elements of ES562 but helpfully, 

His Honour Judge Rackemann has clarified that balancing the elements of ES means that 

each element must be given some weight: 

 
It should be noted that the “balance” which is referred to is a balance which relates to each of 

the limbs in subparagraphs (a) to (c) inclusive (the ecological, economic and social limbs).  

Further, the balance is not one which prioritises one limb over the other, but rather one which 

“integrates” each of the limbs.  Ecological sustainability, as defined, is as much about 

economic development and the maintenance of the cultural, economic, physical and social 

 
556 Campbell (1996), p 296. 
557 The risk-based view stems from the risk society introduced by Beck (1992). 
558 Davoudi (2000), p 128. 
559 Davoudi (2000). See also the discussion of risk society in Hajer (1997), pp 28-30. 
560 Planning Act 2016 (Qld), s 5. 
561 Planning Act 2016 (Qld), s 3. 
562 Chesol Pty Ltd v Logan City Council [2007] QPEC 001 at [94]. 
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wellbeing of peoples and communities as it is about the protection of ecological processes 

and natural systems.563  

 

The success of planning depends on the ability to effectively balance those goals564 but 

some commentators question whether an aim to balance the conflicted goals of economic, 

social/cultural and ecological wellbeing is even achievable.565 I do not go so far as to say 

that it is impossible to balance the elements of ES but I emphasise that it is more challenging 

than an isolated reading of the above judicial commentary might imply. 

 

Resolving the conflicts is not as simple as giving each element of ES the same weight. A 

goal to equally balance economic, social/cultural and ecological wellbeing is unrealistic. It is 

not practical to require that every planning decision represent an equal balance between the 

elements of ES. The Australian Network of Environmental Defenders Office discussed this 

notion in its submission about the senate enquiry into provisions of the Water Act 2007 and 

said that it is not practically possible to equally balance economic, social and environmental 

factors. 

 
To include a requirement in legislation that a decision-maker “give equal weighting” to 
environmental, social and economic considerations means very little operationally…Although 

this formulation has superficial appeal, it is problematic and counterproductive in practice… 

How could a decision-maker give equal weighting to incommensurable factors? 566  

 

Similarly, in Queensland’s planning context, England says that it is untenable to 

conceptualise ES as an equal balance between its elements: 

 
Given the impracticality of achieving an equilibrium in every case (or even within each local 

government area) it would seem advisable to focus on achieving outcomes that are 

‘integrated’ as opposed to ‘evenly balanced’ in each case.567 

 

Read in isolation, Judge Rackemann’s comments in Chesol568 (discussed above) seem to 

imply that ES calls for equal weight to be given to each element of ES. However, when read 

in conjunction with his later comments in the same case, it becomes clear that there are 

 
563 Chesol Pty Ltd v Logan City Council [2007] QPEC 001 at [87]. See also Rackemann (2013). 
564 Godschalk (2004), p 5. 
565 See, for example, Kopnina (2013); Kopnina (2012). 
566 Australian Network of Environmental Defenders Office (2011), p 6. 
567 England (2011), p 34. Also see, for example, the discussion of assignment weight or priority to economic, 
social and environmental considerations in Dwyer and Taylor (2013), pp 199-200. 
568 Chesol Pty Ltd v Logan City Council [2007] QPEC 001 at [87]. See also Rackemann (2013). 
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times when the protection of ecological processes will be given more weight than economic 

development (and vice versa). These decisions depend on context. His Honour Judge 

Rackemann said: 

 
Sometimes the promotion of ecological sustainability, at a broader level, will require, for 

example, a particular area or site to be entirely preserved from development for the protection 

of ecological processes while another site or area is given over to intense economic 

development.569 

 

Decisions must be made about the weight given to each element of ES, in each context. The 

broad planning goal is to advance a balance between the elements of ES but ES is broad 

and its elements are conflicted so there is a need to decide how to shape it, in each context.  

 

Drawing on my research about  RBR, I note that Black points out that broad goals can 

become unmanageable570 and Sparrow says that, when faced with broad goals, regulators 

need to choose which parts of their goal to emphasise, in each context.571 Applying those 

ideas to the planning scheme context, local governments need to decide how aims to 

advance the community’s economic, social/cultural and ecological wellbeing should be 

weighted for each site, street and suburb within a local government area. In making those 

decisions, it is realistic to require that each element of ES be given some weight but the 

weight is not equal. The core of the regulatory challenge is for each local government to find 

an appropriate balance between the elements of ES, in each context, so that effort can be 

put into achieving that goal. 

 

4.3 The complexity of deciding how to balance the elements of 

ecological sustainability  

4.3.1 Bargaining about the goal adds to the complexity of the process of preparing a 

planning scheme 

So far I have argued that, in order to advance ES in a planning scheme, local governments 

must make a series of decisions about the weight that ought to be given to each element of 

ES, for each site, street and community. They are faced with questions about the shape of 

the goal: What is the appropriate balance between the elements of ES, in each context?  

 
569 Chesol Pty Ltd v Logan City Council [2007] QPEC 001 at [90]. 
570 Black (2005), p 4.  
571 Sparrow (2000), pp 244-246. 
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Before effort can be put into achieving the goal, effort is put into bargaining about the shape 

of the goal. This point resonates in the planning context and Christensen makes a similar 

statement in her seminal article: 

 
If people agree on what they want and how to achieve it, then certainty prevails and planning 

is rational application of knowledge…if they do not agree on what they want…then planning 

becomes a bargaining process...572 

 

Before effort is put into regulating to actually advance the goal of ES, the process of 

preparing a planning scheme becomes one of bargaining about it. The rest of part 4.3 

describes the complexity of deciding on the shape of the goals to be advanced in the 

planning scheme. 

 

4.3.2 The goal is not to avoid all development. There is a need to balance risk and 

reward  

Drawing on my research about risk, in this part of chapter 4, I explain that the goal of 

advancing ES is not a goal to avoid all risk of harm (or all development). There is a need to 

balance risk and reward and to understand when a risk of harm is acceptable.  

 

Planning schemes regulate development to advance ES but the goal is not to avoid all risk of 

harm. Advancing ES is more complex than hazard avoidance. As explained in chapter 2, 

development gives rise to a risk of harm to ES but it is also necessary to advance ES. It can 

harm the social, cultural and ecological wellbeing of people and communities. However, 

development also gives rise to benefits (most obviously; economic growth) that contribute to 

the achievement of ES.573 The advancement of ES calls for specific measures to be taken to 

encourage economic development. For example, the law requires that decisions be made to 

create employment, use natural resources to generate wealth, provide affordable housing, 

encourage investment and economic diversity and supply infrastructure in a coordinated, 

orderly and efficient way. This puts a positive obligation on local governments to balance the 

elements of ES in a way that encourages and allows some development to occur, despite 

the risks of harm that development can bring.574  

 

 
572 Christensen (1985), p 63. 
573 Planning Act 2016 (Qld), s 3.  
574 Planning Act 2016 (Qld), s 5. See also Department of Infrastructure, Local Government and Planning 
(2017b). 
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In deciding the appropriate balance between the elements of ES, local governments need to 

balance risk and reward. Risk-taking is common in the regulatory environment. For example, 

there are risks associated with driving a car, catching a bus or riding on a plane but transport 

brings about benefits. The government does not regulate to avoid those risks. Rather, it 

accepts some risks associated with transport and regulates to aim to reduce those risks to 

an acceptable level.  In other words, risk management can be about minimising the harm 

associated with an activity while making the most of the benefits it can bring.575  In deciding 

whether, in a particular context, it is appropriate to shape ES in a way that, for example, 

prioritises economic development, there is a need to consider if the reward arising out of that 

decision outweighs the harm that could arise. There is a need to acknowledge and debate 

the trade-offs that will arise out of that choice. 

 

The law acknowledges that development brings about a risk of some harm but the existence 

of harm does not inevitably mean that development should be disallowed. The real question 

is whether the extent of the risk of harm is acceptable. As explained by His Honour Judge 

Skoien in Body Corporate for Kelly’s Beach Resort v Burnett Shire Council & Ors576:  

 
It is trite to recall that probably all uses of land have some adverse effects on the 

occupants of a neighbouring residence…So the test is not whether the amenity would be 

degraded but whether it would be unreasonably degraded.577 

 

Similarly, in Luke v Maroochy Shire Council & Watpac Developments [2003] QPEC 005, 

Judge Wilson explained that amenity impacts are considered in the context of relativity and 

the question is whether a proposed development will ‘provide “acceptable” or “reasonable” 

levels of amenity or, on balance, affect amenity unreasonably?’578 The aim is to ensure that 

the choice to allow development is acceptable, in light of the reward that development is 

expected to bring. The answer depends how much worth is placed on what is being offered 

in return for taking the risk and these things ultimately boil down to values.579 

 

Deciding what is an acceptable risk involves choices between alternatives and the most 

appealing option may not be the one with the lowest risk of harm. Whether a risk is 

acceptable or not relates to what is being offered in return for accepting the risk.580 Even if it 

 
575 Scott (2007), p 25. See also Garland (2003), p 68. 
576 Body Corporate for Kelly’s Beach Resort v Burnett Shire Council & Ors [2003] QPEC 023. 
577 Body Corporate for Kelly’s Beach Resort v Burnett Shire Council & Ors [2003] QPEC 023 at [60]. 
578 Luke v Maroochy Shire Council & Watpac Developments [2003] QPEC 005 at [118]. 
579 Pollard et al (2008), p 21. See also Fischhoff et al (1981). 
580 Inter-Jurisdictional Regulatory Collaboration Committee (2007), pp 5-6. 
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gives rise to a high chance of high levels of harm, a choice may be acceptable to some 

stakeholders if there is enough value on the reward given in return. As explained by 

Fischhoff et al, ‘one accepts options, not risks, which are only one feature of options’.581 

 

The challenge is that local governments need to decide how to balance risk and reward in a 

way that reflects the public interest. There is a need to understand the trade-offs that arise 

out of choices.582 However, as I explain next, the public have variable values about ES.  

 

4.3.3 Decisions about ecological sustainability are informed by a set of pluralistic 

values  

Planning is the pursuit of the ‘good’ future for cities and regions.583 It aims to ‘change the 

way things are for something better…’ 584 In Queensland, the law suggests that a good or 

better future is one where there is a balance between ecological, social/cultural and 

economic wellbeing.585  

 

However, choosing how to balance the elements of ES is complicated because people’s 

values inform their idea about where the appropriate balance should lie. There are countless 

subjective, value-driven views about what is most valuable, in each context, and those views 

are changeable. Because values are divergent, there is no universal agreement about what 

matters most. In deciding on the appropriate balance between the elements of ES, local 

governments need to understand and reconcile varying individual values in the name of the 

public interest.586 The public is made up of a wide range of individuals and groups. 

Individuals from the local (and broader affected) community come from a diverse range of 

cultures, have a diverse set of values, a diverse range of skills, incomes and lifestyles. Other 

stakeholders including developers, their consultants and affected businesses also hold 

values about ES. Similarly, politicians and all levels of government hold values about ES.587  

Stakeholders have different values and motivations that drive their preferences.588 Whether 

stakeholders view something as important or not can be informed by scientific knowledge 

 
581 Fischhoff et al (1981), p 139. 
582 See Killingbeck (2018), p 103 for a discussion of ESD and trade-offs. 
583 Steele and Ruming (2012), p 156. 
584 Gunder (2015), p 259. 
585 Planning Act 2016 (Qld), ss 3-5. 
586 For a discussion of the value-driven nature of planning, see, for example, Swain and Tait (2007), p 244. For a 
discussion of a planning scheme as a representation of the public interest, see Bell v Brisbane City Council & 
Ors [2018] QCA 84 at [66]-[68]. For a discussion of diverse values and ‘wicked’ planning problems, see Rittel 
and Webber (1973). See also Low (1991), p 11. 
587 Baccarini (2015), pp 315-316. See also Productivity Commission (2011), p xxii. 
588 Boholm (2008), p 119. 
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but it also depends on their values.589 For example, there will always be some people who 

intrinsically believe in the primacy of the natural environment over economic growth (and 

vice versa).590  

 

In the context of a site with some ecological values and located on the fringe of town, some 

stakeholders may form the view that ES is advanced by giving more weight to ecological 

wellbeing over economic development. However, for the same site, other stakeholders may 

place more value on the economic benefits of development and see the goal as one to 

prioritise economic growth. The result is that ‘…what satisfies one may be abhorrent to 

another...’591 Each person will have their ‘private vision’ of the appropriate balance between 

economic, social/cultural and ecological wellbeing and their vision is shaped by values.592 

Moreover, values can change. For example, it is possible that, for a particular 

site/street/area, the community values could call for a decision to give more weight to its 

ecological wellbeing in 2018 but by 2021, the community may give more weight to its 

economic value. 

 

I acknowledge that mediating conflicted interests and dealing with community values are part 

of the task of planning. In fact, these tasks are the ‘stock-in-trade’ of a planner593 but the 

challenge of the task should be recognised. In 2011, the Productivity Commission said: 

 
Planning systems are the prime field on which conflicting community preferences for their 

cities and local neighbourhoods are played out. Preferences can vary among citizens, 

between citizens and businesses, businesses with each other, councils and their constituents, 

and councils with their state.594 

 

There is no objectively right or wrong set of values to apply to advance ES and there is an 

obvious challenge in trying to understand and resolve community values. Nevertheless, a 

choice must be made in order to shape the goal. As Davidoff said in his 1965 seminal article, 

‘(t)he right course of action is always a matter of choice, never of fact’…595 How do local 

 
589 See, for example, McMillen et al (2019); Rittel and Webber (1973); Renn (2018). Davidoff (1965) discusses 
the importance of values in decisions about planning and the consequent need for an inclusive approach to 
decision-making. Davoudi (2016) emphasises the importance of social and environmental values in planning. 
590 For a discussion of the conflicting values about sustainability and conflicting views about the priority that 
ought to be given to the elements of sustainability, see, for example, Godschalk (2004). 
591 Rittel and Webber (1973), p 169. 
592 This point is discussed more generally by Rittel and Webber (1973), p 169. The principles equally apply to 
the more specific discussion of ecological sustainability. 
593 Davoudi (2001), p 83. 
594 Productivity Commission (2011), p xxii. 
595 Davidoff (1965), p 331. 
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governments make choices about the appropriate choice? In Queensland, the law calls for 

public consultation to inform those choices. 

 

Local governments are required to consult with the public as part of the process of preparing 

a planning scheme. Each local government is required to publicly notify its draft planning 

scheme and a public submission period of at least 40 business days will apply. The local 

government must consider all properly made submissions about the planning scheme and 

explain how submissions were dealt with.596 The intended result is that the community’s 

values about economic, social/cultural and ecological wellbeing are better understood by the 

local government and the community has an opportunity to influence planning decisions. The 

issue is, however, that local governments are faced with a range of opinions about how to 

balance the elements of ES.597 Moreover, there is no guarantee that public consultation will 

result in a complete (or even satisfactory) understanding of stakeholder values – let alone 

shed light on how to balance or resolve conflicted values.  

 

Political values also influence decisions about ES because the preparation of planning 

schemes (and planning more broadly) is an exercise that has a political element.598 The law 

recognises that politics has a role in planning. It gives elected local governments the power 

to make planning decisions, prepare planning schemes and to make decisions about 

regulatory priorities. Of course, local governments can (and sometimes do) delegate some of 

their decision making powers to the Council’s Chief Executive Officer, who is sometimes 

given the power to delegate the power to planning staff.599  Generally, however, the role of a 

local government planner is to provide professional advice to local governments and to 

implement the local government’s planning decisions. The result is that politicians are 

informed by professional planning advice but they have the ultimate power to make 

decisions about planning schemes (including ES), if they wish.600  It follows that, along with 

community values, decisions about ES are influenced by political values. It is rational that 

politicians have a role to play because it is the role of a politician to represent the public 

 
596 Planning Act 2016 (Qld), s 18. See also Department of Infrastructure Local Government and Planning (Qld) 
(2017a). 
597For a discussion of values as a form of knowledge, see Fisher (2010a), p 16. For a discussion of values more 
broadly, see, for example, Pollard et al (2008), p 21; Renn (1998), p 66; Renn (2008), pp 12-15. Renn and Aven 
(2018). 
598 The political nature of planning is widely recognised. See, for example, Rittel and Webber (1973), p 169. 
599 Local Government Act 2009 (Qld), s 257. For a discussion of delegations in the context of planning, see, also 
Adamson (2012). 
600 Local Government Act (Qld), s 12. 
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interest601 and planning schemes articulate policy intended to represent the public interest.602   

It follows that, so far as politicians are acting to represent the public interest, politics 

legitimately influences decisions about the appropriate balance between the elements of ES. 

However, a problem can arise when political values are driven by a desire to protect against 

political harm over and above a desire to advance ES. Next, I build on this point and provide 

a risk-based dimension to my discussion of ES as a cause of planning scheme complexity. 

Specifically, I draw on knowledge about RBR to highlight the added complexity of 

institutional risks.  particularly relevant in light of my discussion of institutional risks, next. 

 

4.4 The added complexity of institutional risks  
In this part of chapter 4, my research about ES as a cause of planning scheme complexity is 

informed by a concept discussed in the RBR literature; the complicating factor of institutional 

risk.  reiterate what I said in chapter 2 - Societal risks are risks to society and institutional 

risks are risks to the regulator (the local government). Applying that knowledge to the 

planning scheme context; society suffers harm if a planning scheme fails to advance ES 

because a failure to properly regulate development can cause harm to the ecological, 

social/cultural and economic wellbeing of communities.603 Conversely, in the planning 

scheme context, institutional risk is a risk that, if it eventuates, will cause harm to politicians. 

So far my analysis in this chapter has focussed on discussing the societal risk of harm to ES 

but here I point out the institutional risk of harm and explain how it complicates the process 

of preparing a planning scheme. 

 

4.4.1 The institutional risk of deciding and declaring the appropriate balance between 

the elements of ecological sustainability 

To varying degrees, decisions about the appropriate balance between the elements of ES in 

planning schemes result in some winners and some losers. The weight given to the 

elements of ES will tend to tip in one party/group’s favour more than another. Gunder notes: 

 
The urban problematic is constructed of conflicting positions and desires, where one’s gain is 

another’s loss. The land developer’s gain (profit) is the home purchaser’s loss; a new 
sustainable rail corridor means noise, vibration, and loss of amenities for residents adjacent to 

the new alignment, little different than the adverse effects of a new unsustainable freeway. 

 
601 Local Government Act 2009 (Qld), s 12 See also Steele and Ruming (2012), p 156; Roughan (2016), pp 10-12. 
Swain and Tait (2007), pp 230, 242; Low (1991), pp 1-3. 
602 Bell v Brisbane City Council & Ors [2018] QCA 84 at [66]-[68]. 
603 This statement stems from my conceptualisation of risk, in the context of Queensland’s planning schemes, 
in chapter 2.8. 
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Similarly, high-density residential development without quality design and construction may 

mean low residential amenity at the level of local place, even though it goes hand in hand with 

the desirable ability to sustain public transit at the regional level. This list could be long!604 

 

Some stakeholders will not be satisfied with the decision about what amounts to an 

appropriate balance between the elements of ES. When tough decisions about ES are 

made, there will be some winners and some losers and those decisions will not always 

match the public’s expectations. Public dissatisfaction gives rise to a risk that stakeholders 

will lose confidence in politicians. Political decisions can harm politicians’ reputations.605 The 

result is that, aside from managing the societal risk of harm to ES, local governments face 

their own risks of harm to their reputation or political status arising out of their regulatory 

decisions.606 Rothstein refers to this as the ‘risks of risk management’.607 

 

4.4.2 Why does institutional risk add to the complexity of the process of preparing a 

planning scheme? 

The RBR literature reveals that the management of institutional risks has the potential to 

divert resources and attention away from the task of preparing a planning scheme, including 

shaping the goal of advancing ES. If regulatory decisions are primarily focussed on avoiding 

political harm, the legislative aim of advancing ES can become subordinate and the 

regulatory task can be blurred. Black observes that politically salient issues can be given 

priority, even if the risk associated with that issue does not warrant that outcome.  

 
All regulators face political risk, the risk that what they consider to be an acceptable level of 

risk will be higher than that tolerated by politicians, the media and the public. For regulators, 

minimising political risk is often the overriding concern. The higher the political salience of a 

sector or risk, the less will be the regulators’ tolerance of failure in that particular area. The 
political context is often fickle, however; issues that were not salient suddenly become so, and 

vice versa. This has consequences for the allocation of resources, which may not always go 

where the risk model says they should.608  

 

 
604 Gunder (2006), p 214. 
605 See my discussion of institutional risk in Chapter 2.2.10. See also, for example, Lindsay and Riebl (2013), p 
460; Rothstein et al (2006a); Rothstein et al (2006b); Baldwin (2012), p 291. 
606 Others, such as Middle and MacCallum (2015), pp 348-349, refer to this risk as ‘decision making risk’ or 
‘political risk’ (risks to the political status of decision makers). 
607 Rothstein et al (2006a), p 92. 
608 Black (2010a), p 186. See also, for example, Rothstein et al (2006b), p 1064. 
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Along with others, to illustrate this point, Rothstein uses the example of regulating to manage 

the risk of train accidents. Individual accidental deaths are common but gain less regulatory 

attention than irregular multiple fatality accidents. The reason is that the multiple fatality 

accidents attract high media interest and give rise to a risk of political harm to train 

regulators. Intentionally or not, the attention is on managing institutional risk at the cost of 

managing societal risk.609  

 

Planning is a political activity and it is easy to see how a politically salient ‘hot topic’ could 

steer regulatory attention away from the core of the regulatory task. Consciously or not, the 

focus can shift from aiming to manage societal risks to institutional risks and protecting 

against political harm can become the ‘overriding goal’.610 Rothstein explains: 

 
…the elision of societal and institutional risk may facilitate an unwitting or intentional 

emphasis on the management of institutional risks at the expense of attending to societal 
risks.611  

 

If the focus is on avoiding political harm, rather than advancing ES, it could have obvious 

implications in terms of the time and money it takes to prepare a planning scheme. It is easy 

to suggest that local governments should focus on managing societal risks over institutional 

risks but the obvious problem is that there is no cut and dry division between the two. It is 

difficult to distinguish between actions taken to manage institutional risk versus societal risk 

and whether a reaction to a political issue is a result of accounting for public values or 

concerns about risk of political harm. 

 

One of the attractions of RBR stems from its purported ability to help regulators manage the 

institutional risk of political harm arising out of their regulatory decisions.  

 
Indeed, in many respects the merits of risk-based regulation centre on the risk management 

strategies of regulatory agencies and governments as they manage their own political and 

legal risks and respond to potential assaults on their legitimacy which might be associated 

with increased accountability and transparency.612 

 

I acknowledge that RBR has been presented as a useful tool to legitimise regulatory 

decisions but I am guarded about the application of RBR to manage institutional risk arising 

 
609 See, for example, Lindsay and Riebl (2013), p 460; Rothstein et al (2006a), p 102. 
610 Rothstein et al (2006a), p107. See also Black (2010b), p 25. 
611 Rothstein et al (2006a), p 107. 
612 Hutter (2005), p 12. 
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out of regulating development in Queensland’s planning schemes. Local governments 

should be focussed on preparing a planning scheme to manage societal risks over and 

above institutional risks because planning schemes are intended to represent and advance 

the public interest.613 The public interest is not advanced by focussing attention on managing 

risks of harm to politicians. It is advanced by managing the societal risk of harm to ES.  

 

I acknowledge that institutional risk could divert resources away from managing societal 

risks. However, I suggest that, in the planning scheme context, the problem is more that 

institutional risk can cause local governments to avoid making (or at least articulating) the 

tough decisions about ES because of a fear of political harm. No matter how the elements of 

ES are balanced; some stakeholders will be dissatisfied. Most, if not all, of us care about all 

three elements of ES but there is a need to choose what we most care about – what we 

most want to protect from harm.614 There will always be some stakeholders who do not 

agree on that point. In order to avoid the institutional risk of political harm arising out of 

stakeholders disagreeing with planning scheme goals, local governments may try to avoid 

clearly articulating their goals.615  Planning schemes are made up of provisions intended to 

achieve planning goals but without clear goals, it becomes difficult to produce clear planning 

scheme provisions. 

 

My research in chapter 5 builds on this point and illustrates that, the lack of clarity in 

planning schemes is amplified by Queensland’s implementation of PBP.   

4.5 An ultimate bottom line? 
 

As it stands, when preparing a planning scheme, local governments are required to make 

complex, value-driven political decisions about which element of ES is most important, in 

each context. This chapter highlights the challenges of making those decisions. In practice, 

planning decisions in Queensland have so far tended to favour economic wellbeing.616 A 

more eco-centric version of ES could impose an obligation on local governments to prepare 

a planning scheme that gives ultimate priority to the environment. As highlighted by Bell-

James and Forrest, there are examples of legislative objects that reflect a version of ES that 

 
613 Bell v Brisbane City Council & Ors [2018] QCA 84 at [66]. 
614 England and McInerney (2017). 
615 For a discussion of political risk and risk appetite, see, for example, Black (2010b), p 30. 
616 See England and McInerney (2017). For a broader discussion of an anthropocentric approach to 
sustainability and the tendency for environmental degradation to continue, despite ESD, see, for example, 
Dwyer and Taylor (2013). and Killingbeck (2018). 
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prioritises the environment.617 Replacing Queensland’s version of ES with one that 

mandates which element must be given the most weight, could help to simplify the challenge 

of advancing ES by reducing the need for value-driven judgments about what is most 

important.618  

 

In one sense, a new version of ES is a relatively simple way to help reduce the long-standing 

problem of planning scheme complexity and one that aligns with RBR because it focuses on 

being clear about what is most important. In another sense, it is a solution that comes with 

its own challenges; particularly because a decision to adopt a more eco-centric version of 

ES for Queensland’s planning law framework would rely on strong political leadership.619 In 

light of my discussion of institutional risk, the political will to prioritise the environment will 

continue to be absent unless there is strong public pressure and strong messages that 

ecological wellbeing is most important to the community.  It would require a call to end trade-

offs that favour economics over the environment. I am hopeful that social attitudes and 

actions are shifting towards prioritising the environment and that the State government will 

take the lead and be clear about what is most important. Drawing on principles of RBR, good 

regulation calls for clear goals that represent what is most important and what most needs 

protection from harm. However, even if an environmental bottom line was mandated, it 

would only address part of the problem. It would reduce – but not entirely remove the need 

for value judgements about balancing the elements of ES. Moreover, it would not address 

the other cause of planning scheme complexity, discussed next, in chapter 5 (performance-

based planning). 

 

4.6 Conclusion 
My research in this chapter has explored the causes of planning scheme complexity from a 

legal perspective but has also drawn on some insights from my risk research and planning 

theory to provide a deeper understanding of the problem. Understanding the fundamental 

causes of planning scheme complexity paves the way for me (and others) to contribute ideas 

about resolving it.  

 

 
617 See, for example, the discussion of Great Barrier Reef Marine Park Act 1975 (Cth), s 2A in Bell-James and 
Forrest (2019), p111. 
618 For a discussion of the distinction between a discretionary power to choose how to apply ES and a duty to 
apply it in a specific way, see Dwyer and Taylor (2013), p 207-216. 
619 The importance of strong political leadership in the context of ESD is discussed in Curran and Hollander 
(2015). 
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When preparing a planning scheme, the broad goal is to advance ES but local governments 

are given the power (and responsibility) to shape that goal to suit each context. I have 

argued that the task of shaping planning scheme goals (determining the appropriate balance 

between the elements of ES) fundamentally complicates the process of preparing a planning 

scheme.  My contention was supported by the following key points: 

 

(a) ES is made up of three separate and conflicted goals. 

(b) The broad goal of advancing a balance between the elements of ES is clear but the 

weight that should be given to its elements is to be determined by local governments, 

in each context. It is idealistic to suggest that achieving ES is simply a matter of giving 

equal weight to each element. 

(c) The process of preparing a planning scheme calls for local governments to decide on 

the appropriate balance between the elements of ES. There is a need for bargaining 

about the goal before taking steps to actually advance its achievement in the planning 

scheme. Bargaining about the goal adds to the complexity of the process of preparing 

a planning scheme. 

(d) The goal is not to avoid all development. Development can cause harm but it can also 

bring benefits. In making a choice about what amounts to an appropriate balance 

between the elements of ES, local governments need to balance risk and reward.  

They need to consider if the reward outweighs the harm that could arise.   

(e) Advancing ES calls for some development to occur to advance economic development 

which means that some harm is inevitable. However, the level of harm that is 

acceptable to stakeholders depends on their values and how much worth is placed on 

what is being offered in return for taking the risk.620  

(f) The challenge is that local governments need to find a balance between the elements 

of ES that represents the public interest - but the public have variable values about ES. 

Stakeholders place different value on the benefits arising out of development and have 

different values about ES. 

(g) The diversity of stakeholder values means that, whatever the decision, stakeholder 

dissatisfaction is inevitable. Stakeholder dissatisfaction gives rise to an institutional risk 

of political harm. Being faced with that risk adds to the complexity of the planning 

scheme preparation process and potentially diverts attention away from managing 

societal risk to managing institutional risk. Moreover, it causes local governments to 

shy away from making (and articulating) a decision about the appropriate balance 

between the elements of ES. I build on this point in chapter 5. 

 
620 Inter-Jurisdictional Regulatory Collaboration Committee (2007), pp 5-6; Fischhoff et al (1981), p 139. 



 

124 
 

 

This chapter has focussed on the first element of planning scheme complexity: The 

complexity of the process of preparing a planning scheme. In my next chapter, I illustrate 

how Queensland has implemented PBP and I illustrate why its approach has created 

complicated planning schemes. 
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Chapter 5, Queensland’s implementation of performance-based planning has produced 

unclear planning schemes 
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5.0 Introduction 
Planning scheme complexity boils down to two things. Firstly, the process of preparing a 

planning scheme takes a long time and costs a lot of money. Secondly, planning schemes 

are unclear and they advance uncertainty. In chapter 3, I traced the legal evolution of 

planning schemes. I pointed out that legal reforms under the Integrated Planning Act 1997 

(Qld) (the IPA) profoundly shaped planning schemes and their introduction aligns with the 

start of the problem of planning scheme complexity. In particular, the introduction of 

ecological sustainability (ES) changed the scope of what planning schemes regulate whilst 

performance-based planning (PBP) changed how they regulate. Logically, my thesis deeply 

analyses ES and PBP to explore if and how they cause planning scheme complexity. 

 

Chapter 4 unearthed that the goal of advancing ES fundamentally complicates the process 

of preparing a planning scheme. The goal of advancing ES is not only broad; it creates a 

need to find an appropriate balance between conflicted aims to advance economic, 

social/cultural and ecological wellbeing in each context. I highlighted the complexity of that 

task.  

 

This chapter logically follows chapter 4 because it focuses on Queensland’s implementation 

of PBP and illustrates how it complicates the document itself. Planning schemes are ‘where 

the challenges of our performance-based system crystallise’621 and my research has 

highlighted that the problem of planning scheme complexity aligns with the start of PBP in 

Queensland.622  In this chapter, I explain how PBP changed the way that planning schemes 

regulate and why that has caused planning scheme complexity. I contend that Queensland’s 

implementation of PBP causes planning schemes to be unclear and advance uncertainty.  

 

I say that, by removing the ability to prohibit development, Queensland’s implementation of 

PBP has obstructed its ability to avoid risks and explain existing research about how that has 

complicated planning schemes. After acknowledging the existing research, I present a new 

perspective on that point. I say that there has been a failure to understand that setting clear, 

measurable standards did not offend the law about prohibitions when PBP was introduced 

and it does not offend it, now. Then, I say that Queensland has an aversion to the use of 

clear and measurable performance criteria for two reasons. Firstly, there is confusion about 

how to implement PBP in planning schemes. Secondly, the PBP agenda has been distorted 

to drive a flexibility agenda that allows local governments to avoid making the tough policy 

 
621 Roughan (2016), p 9. 
622 See chapter 3. 
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decisions about ES that were discussed in chapter 4. Taken as a whole, Queensland’s 

implementation of PBP has fundamentally led to the creation of unclear planning schemes 

that advance uncertainty.   

 

Part 1, A contextual background – The way that performance-based 

planning schemes regulate development in Queensland produces a 

lack of clarity 

5.1 Development is regulated according to levels of assessment but 

there are some important missing elements  

5.1.1 An overview of the levels of assessment 

Queensland’s PBP schemes loosely follow a risk-based approach by setting levels of 

assessment to vary the regulatory approach for developments.623 The level of assessment 

typically varies in each zone. There have been some changes over time but as illustrated in 

Figure 3, under the 2016 Act, development is categorised as accepted, prohibited or 

assessable.  

 

Figure 3, Categories of assessment624 

 
 

I provide an overview of each category of assessment, next. 

 

Accepted development can occur without a development approval. No assessment is 

required.625  

 

 
623 Planning Act 2016 (Qld), ss 44-45.  
624 Planning Act 2016 (Qld), ss 44-45. 
625 Planning Act 2016 (Qld), s 44(4). Some development is always categorised as accepted and for some other 
development, for it to be categorised as ‘accepted’, it will need to comply with specified criteria.     

Accepted

•Default assessment level
•A development application is 
not required

•Risk retention response

Prohibited

•A development application 
cannot be made

•Risk avoidance response

Assessable

•A development application is 
required

• The category of assessment 
will be code or impact 
assessment

•Risk reduction response
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At the other end of the spectrum is prohibited development. A development application 

cannot be made for prohibited development and it is an offence to carry out prohibited 

development. Put simply; prohibited development cannot occur.626  

 

A development approval is required for assessable development and it is regulated by the 

planning scheme to manage the risk of harm arising out development.627 Assessable 

development can be code assessable or impact assessable.628  

 

Code assessment is a relatively bounded and simple assessment629 that calls for less 

regulatory attention than impact assessment. It is intended to apply to lower risk 

developments, and for that reason, a less rigorous (and faster) assessment applies. The 

2016 Act sets out rules for deciding a code assessable development application, 

summarised below: 

 

a) If code assessable development complies with all the relevant benchmarks, it must 

be approved; 

b) The assessment manager may decide to approve the application even if the 

development does not comply with some of the assessment benchmarks; and 

c) The assessment manager may only refuse a code assessable development 

application if compliance cannot be achieved by imposing development 

conditions.630 

 

If a code assessable development application is made, the community is not advised about it 

and they lack the right to appeal the decision about it. Moreover, the effect of these rules is 

that code assessable development applications should always be approved if conditions can 

be imposed to overcome the lack of compliance. The provisions are skewed in favour of 

approving code assessable development, making it a desirable category of assessment for 

developers.631 If, however, code assessable development is unwanted by the community, 

there are no avenues for them to make a formal objection or appeal the decision. 

 

Impact assessment, on the other hand, triggers a need to publicly notify the development 

proposal, opening up the possibility of greater stakeholder involvement in decision making 

 
626 Planning Act 2016 (Qld), ss 44(2), 162. 
627 Planning Act 2016 (Qld), s 44(3). 
628 Planning Act 2016 (Qld), s 45(1). 
629 Planning Act 2016 (Qld), s 45(3). 
630 Planning Act 2016 (Qld), s 60(2). 
631 Planning Act 2016 (Qld), s 45(3) cf s 45(5). See also Environmental Defenders Office (EDO) (2019). 
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and the possibility of a submitter appeal to the PEC if the submitter is not satisfied with the 

decision.632 Impact assessable development is also subject to a broader assessment against 

a wider range of matters. Significantly, for impact assessment, local governments are given 

a broad discretionary power to assess a development application against or having regard to 

‘any other relevant matter, other than a person’s personal circumstances, financial or 

otherwise’.633  

 

Although the full scope of the relevant matters test is yet to be tested, the intended focus is a 

holistic planning assessment of the individual merits of the development application, in light of 

the public interest.634  General administrative law principles require decision makers to limit 

their considerations to matters which are relevant to the exercise of the statutory power,635 but 

the overall objective of the 2016 Act is to facilitate the advancement of ES.636 As ES is broadly 

defined to include environmental protection, economic development and the maintenance of 

the cultural, economic, physical and social wellbeing of people and communities, it seems 

possible for the scope of relevant considerations to be almost unbounded.637    

 

5.1.2 Levels of assessment are intended to be risk-based but there is no requirement 

to formally assess risk 

In this part of chapter 5, I draw on my research about risk to explain that levels of 

assessment are intended to be risk-based, which aligns with RBR. However, an important 

element is missing because but there is no requirement to formally assess risk.  

 

The intention is for levels of assessment to be allocated according to risk. Dividing 

development into categories allows development to be assessed more or less thoroughly, 

depending on the risk of potential adverse planning impacts. The idea is that (a) low risk 

development should proceed without the need for assessment (as for accepted 

development) or be approved faster and with less regulatory involvement (as for code 

assessment); and (b) more time and thoroughness should be applied for assessing high risk 

developments.638 Aligned with RBR, the key principle is that the risk management response 

should be proportionate to the risk of harm arising out of the regulated activity. Put simply; a 

 
632 Planning Act 2016 (Qld), s 53. 
633 Planning Act 2016 (Qld), s 45(5). 
634 For a discussion of the relevant matters test, see, for example England and McInerney (2017). 
635 Associated Provincial Picture Houses Ltd v Wednesbury Corporation (1948) 1 KB 223, 227-229. 
636 Planning Act 2016 (Qld), s 3. 
637 England and McInerney (2017). 
638 Planning Bill 2015 (Qld), explanatory note, Clause 45. 
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high risk activity should be subject to a heavier regulatory response than a low risk 

activity.639  

 

RBR commentators such as Baccarini640 and Bounds641 explain three typical642 risk 

management responses: Risk retention, risk reduction and risk avoidance.643 For activities 

that give rise to the lowest risk of harm, a risk retention response is typical. Risk retention is 

a strategy where a regulator makes an informed decision to take a risk without taking action 

to reduce or avoid the risk. The risk remains but it is typically applied to the regulation of low 

risk activities where the risk is tolerated. For riskier activities, a risk reduction response is 

typical. Risk reduction is the most common risk treatment and it is classically employed 

where the risk of harm can be managed by reducing the chance or severity of the impacts 

arising out of the risky activity so that the risk is reduced to an acceptable level.644 Risk 

avoidance is a strategy aimed at wholly eliminating the risk by removing the chance of the 

occurrence of the activity that gives rise to the risk. A risk avoidance strategy is appropriate 

for high risks where ‘the risk far outweighs the benefits.’645  

 

In Queensland’s planning scheme context, accepted development represents a decision for 

local government to take a risk and allow development to occur without approval. There is 

still a risk of harm but the risk is sufficiently low that it is retained because it does not warrant 

a regulatory response. At the other end of the spectrum, prohibiting development is a risk 

avoidance regulatory strategy. The risk of harm arising out of development is avoided by 

removing the ability to even apply for development.646 Allocating development as 

‘assessable’ represents a choice to adopt a risk reduction response. Development is 

regulated to reduce risk to an acceptable level. 

 

Levels of assessment broadly reflect a risk-based approach to regulation but there is an 

obvious missing element. As highlighted in chapter 2, RBR calls for risks to be assessed 

within a formalised framework but in Queensland’s planning law framework, local 

 
639 For a discussion of encouraging a regulatory approach that is proportionate to risk, see, for example, 
Bounds (2010), p 23; Hutter (2005), p 6; Nicholls (2015), p 4; Renn et al (2011), p 241. 
640 Baccarini (2015), p 326. 
641 Bounds (2010), p 19. 
642 There is another regulatory response option referred to as ‘risk transfer’ where responsibility for the risk is 
transferred to another entity (eg: insurance). Risk transfer is less relevant to my discussion of the regulation of 
planning impacts. See, for example, Baccarini (2015), p 326; Bounds (2010), p 19. 
643 These strategies are also discussed in, for example, Planning Institute of Australia (2015), p 30; Peterson 
and Fensling (2011), p 8.  
644 This often includes licensing and regulatory standards.  
645 Baccarini (2015), p 326. 
646 Planning Act 2016 (Qld), s 44(2).  
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governments are expected to allocate levels of assessment on the basis of risk, without a 

framework for understanding it. The nature and seriousness of the risk need not be formally 

assessed.  This sort of superficial commitment to risk-based approaches is frowned upon by 

risk-based literature. For example, Graham says: 

 
… management of risk prior to a formal assessment of the risk is an invitation to problems. 

The question of how much priority should be assigned to a potential risk is difficult to 

determine if a risk assessment is not undertaken.647 

 

I am aware one Queensland private planning consultancy firm648 has worked with some 

Queensland local governments to undertake a risk assessment and the results are used to 

inform the allocation of levels of assessment. This is encouraging but the law does not 

require that risk assessments be undertaken, let alone provide guidance or requirements 

around their use (for example, a requirement for them to be transparent). 

 

If local governments fail to undertake formalised and transparent risk assessments, the basis 

for allocating levels of assessment is a mystery and decisions about how much risk is 

associated with development are made on the basis of instinctive, albeit professional, 

judgment rather than transparent evidence. Where formalised risk assessments are not 

used, a lack of understanding of risk means that levels of assessment can fail to be 

evidence-based. Time could be spent on drafting regulatory provisions for low risk 

developments that do not warrant regulatory attention. In light of the complexity of the 

process of preparing a planning scheme, this is not a desirable outcome.  

 

Another possibility is that high risk developments could be given less regulatory attention than 

they deserve. In the absence of a formalised risk assessment to inform levels of assessment, 

there is nothing to stop a local government from allocating code assessment to a development 

that could be (a) highly controversial; and/or (b) give rise to high risks of harm. The result is 

that the community is not given a chance to have its say about the proposed development and 

nor are they given a right to appeal a decision about it.649 This can cause community 

dissatisfaction. For example, a development application for a proposed service station at 

Bunya Street, Maleny, illustrates how decisions about levels of assessment do not always 

protect what is most important to the community. After the development application was made 

 
647 Graham (2010), p 240. 
648 (Meridian Urban) 
649 via the submission process for impact assessable development, Planning Act 2016 (Qld), s 45(5). 
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to Sunshine Coast Regional Council in May 2018, there was public outcry about it.650 The site 

was located near a school and the community perceived the development as one that gave 

rise to a risk of unacceptable development impacts yet the local government allocated it as 

code assessable. Ultimately, despite the community being up in arms about the proposal, it 

was approved651 and (because it was code assessable), the public had no right to make a 

formal submission or appeal the approval.652 

 

Although it would take time and money to formally assess risk, having a more complete 

knowledge of when it is appropriate to not focus regulatory attention on development would 

free up resources, allowing local governments to focus on drafting regulatory provisions 

aimed at reducing risks for higher risk development. This is of obvious benefit in light of the 

time and resources it takes to prepare a planning scheme.653  It would also help to ensure 

that the local government is clear about where the risks lie so they can be clear about 

protecting what is most important, in each context. 

 

Furthermore, if levels of assessment were allocated on the basis of a formalised and 

transparent risk assessment, there is less scope for community dissatisfaction about being 

locked out of the planning process. There is also less scope for community dissatisfaction 

about the planning scheme failing to protect what is most important to the community. 

 

5.1.3 Local governments lack the power to choose a risk avoidance strategy 

In Queensland, it is not lawful for local governments to choose to prohibit development in 

their planning scheme which means that, when preparing their planning schemes, they do 

not have the power to choose a risk avoidance strategy.654 Later in this chapter, I explain 

how the loss of that power detracts from the clarity of planning schemes.655 

 

 
650 See, for example, https://malenycc.org/event/no-fuel-opposite-school-ever/2018-04-02/; 
https://www.facebook.com/7NEWSSC/videos/1466404180167368/; 
http://viewnews.com.au/location/queensland/sunshine-coast/maleny/. 
651 See https://developmenti.sunshinecoast.qld.gov.au/Home/FilterDirect?filters=DANumber=MCU18/0111. 
652 Planning Act 2016 (Qld), Schedule 1. 
653 See chapter 3.2. 
654 Planning Act 2016 (Qld), ss 43(5)(a), 44(2). 
655 See my discussion of prohibitions in chapter 5.3. 
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5.2 Planning schemes regulate by imposing assessment benchmarks 

but they overuse unclear performance criteria 
Planning schemes are peppered with regulatory provisions aimed at regulating development 

to manage the risk of harm to the social, cultural and ecological wellbeing of communities. 

These provisions are known as assessment benchmarks, which set out the matters that an 

assessment manager must assess assessable development against.656 There are some 

higher order assessment benchmarks657 but codes are the tool to communicate and 

implement the majority of assessment benchmarks. They are the ‘engine room’ of the 

planning scheme.658 Codes regulate development to manage risks of a range of adverse 

impacts including adverse environmental impacts; loss of privacy; adverse traffic impacts; 

averse amenity impacts associated with building height and bulk; adverse amenity impacts 

associated with insufficient setbacks; loss of character; adverse amenity impacts associated 

with operating hours; adverse environmental and amenity impacts associated with air 

emissions; a lack of appropriate infrastructure; risks associated with natural hazards; and 

visual amenity impacts. 

 

Queensland’s performance-based codes generally include an overall purpose (also known 

as an overall outcome), performance criteria (also known as performance outcomes) and 

acceptable outcomes (also known as acceptable solutions).659 Usually, compliance with the 

relevant performance criteria is necessary, in order to comply with the code. The acceptable 

outcome is shown as an example of how the performance criteria can be achieved which 

means that compliance with an acceptable outcome is not mandatory. A failure to meet the 

acceptable outcome does not amount to a conflict with the planning scheme. Other ways of 

achieving compliance with the performance criterion may be equally acceptable.660 In the 

case of K Page Main Beach Pty Ltd v Gold Coast City Council and Ors [2011],661 His Honour 

Judge Rackemann explained that ‘…(u)ltimately the test is not whether the proposal 

approximates the acceptable solution, but rather whether it meets the performance 

criterion’.662 For that reason, the performance criteria are fundamental to development 

 
656 Planning Act 2016 (Qld), s 43 
657 Strategic outcomes are higher order assessment benchmarks for impact assessment. See Planning Act 2016 
(Qld), ss 16, 43 
658 England and McInerney (2017), p 243. 
659 See also my discussion of codes in England and McInerney (2017). p 243. I note that the terminology has 
varied slightly over time and depending on the local governments’ preferred terminology and approach. 
660 See, for example, SDW Projects Pty Ltd v Gold Coast City Council (2006) at [48]; K Page Main Beach Pty Ltd v 
Gold Coast City Council & Ors [2011] QPEC 1   
661 K Page Main Beach Pty Ltd v Gold Coast City Council and Ors [2011] QPEC 1. 
662 K Page Main Beach Pty Ltd v Gold Coast City Council and Ors [2011] QPEC 1 at [36]. 
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assessment. Unfortunately, as discussed next, the performance criteria are too often drafted 

as vague statements of intent rather than clear, measurable standards. 

 

In an attempt to reflect PBP, the performance criteria in codes are too often presented as 

aspirational and vague preferred planning outcomes rather than clear and measurable 

standards.663 If performance criteria are not measurable, developers (and the public) do not 

have a clear understanding of whether a proposal will be taken to comply. Questions about 

whether a proposed development complies with the benchmark are open to interpretation. 

Table 2 provides some examples of the use of unclear performance criteria in planning 

schemes. The examples show some randomly selected performance criteria used to 

manage noise impacts664 arising out of development in planning schemes prepared under 

the IPA.  

 

 
663 For a discussion of vague criteria in codes, see, for example, England and McInerney (2017).  
664 Noise impacts are objectively measurable. 
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Table 2, IPA planning scheme extracts 
 Performance Criteria (or equivalent) Acceptable 

Outcome (or 

equivalent) 

Cairns Plan 2005 

A Home Based Business must be compatible with the surrounding area.665  Nothing provided. 
Beaudesert Planning Scheme 2007 

Development protects and enhances the amenity and character of the Zone and 

Precincts by avoiding, minimising or mitigating the adverse emissions of noise...666 

Nothing provided 

Gold Coast City Plan 2003 

Noise emanating from the premises must not negatively impact on the surrounding 

premises and the amenity of the local area.667 

Nothing provided. 

Emerald Shire Planning Scheme (Amendment No. 3) 2013 
Land uses and works have no significant impact on the amenity of adjoining premises 

or surrounding area…Due to the emission of…noise.668 

Nothing provided. 

Bauhinia Shire Planning Scheme 2011  

 

Land uses and works have no significant impact on the amenity of adjoining premises 

or surrounding area…Due to the emission of …noise…669 

Nothing provided. 

  

Table 2 illustrates that performance criteria used to assess noise impacts were not drafted to 

provide clear, measurable standards.670 Taking the Gold Coast planning scheme provision, 

“Noise emanating from the premises must not negatively impact on the surrounding 

premises and the amenity of the local area,” for example, there is a lack of clarity around 

what level of noise will have a ‘negative impact on surrounding premises’. The stakeholders 

are not given the clarity and certainty of a measurable standard.  

 

Similarly, Table 3 provides extracts from five randomly selected Queensland planning 

schemes prepared under the SPA (there are no new planning schemes yet prepared under 

the 2016 Act). For the sake of providing an example, each extract illustrates how local 

governments have regulated to manage noise impacts arising out of development.671   

 
665 Cairns Plan (2005), p 221. 
666 Beaudesert Planning Scheme (2007), p 3.299. 
667 Gold Coast City Plan (2003), Adult entertainment premises code, p 2. 
668 Emerald Shire Planning Scheme (Amendment No. 3) (2013), Rural zone code, p 55. I note that other zones 
used the same performance standard. 
669 Bauhinia Shire Planning Scheme (2011), Rural zone code, p 50. I note that other zones used the same 
performance standard. 
670 For a discussion of a tendency to provide vague assessment criteria in Queensland’s performance-based 
planning schemes, see, for example, Roughan (2016). 
671 For the sake of providing an example, Table 3 focuses on home-based businesses. 
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Table 3, SPA Planning scheme extracts 
Performance Criteria (or equivalent) Acceptable Outcome (or equivalent) 

Cairns Plan 2016 

The home based business…does not 

impact on the residential amenity and 

character of the area…does not involve 
activities that would be incompatible or 

cause nuisance to the residential area. 

The home based business results in no noise or odour 

extending beyond the site. 

Logan Planning Scheme 2015 

A Home based business does not 

adversely affect the amenity of the area 

having regard to…noise emissions 

Home based business…does not involve…noise 

emissions at the boundary of the premises that 

exceed those specified with Table 9.3.2.3.2—Noise 

levels (7am to 7pm: Background noise level plus 
5dB(A)) and otherwise not detectable at the boundary 

of the premises). 

Gold Coast City Plan 2015 

The home based business does not 

include activities that would be 

incompatible or cause nuisance within a 

residential area. 

The operation of the home based business does not 

generate odour or noise beyond the property 

boundaries. 

Brisbane City Plan 2014 
Development is of a nature and scale 

which does not result in noise emissions 

that exceed the following criteria: 

(a) LAeq,adj,15min emitted from the home 

based business is not greater than the 

rating background level plus 3 at a 

sensitive use; 

(b) where LAeq,adj,15min is the A-weighted 
equivalent continuous sound pressure 

level during a 15 minute measurement 

time, determined in accordance with the 

methodology described in the noise 

impact assessment planning scheme 

policy. 

Development does not generate noise that is clearly 

audible and creates a disturbance within a sensitive 

use including a dwelling or its associated 

balconies/patios. 

Note—Except where a home-based child care service. 

Central Highlands Planning Scheme 2016 
The home based business does not 

involve any materials, equipment or 

processes that cause nuisance or impact 

on residential amenity. 

The home based business does not produce any dust, 

noise or odour emissions. 
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Table 3 illustrates that Brisbane City Council was the only local government to set an 

objectively measured maximum noise emission level in the performance criteria. All others 

used subjective criteria, often referencing a requirement that development does not 

adversely impact amenity (or similar). Taking the Gold Coast example; the answer to a 

question about whether a land use is ‘incompatible’ might be different, depending on who is 

asked. There is very little (if any) clarity or certainty for stakeholders about the acceptability 

of the impacts arising out of development. 

 

I anticipate that some people will say the acceptability of planning impacts and compliance 

with non-measurable performance criteria can be objectively determined by professionals. I 

contend that assertion is weak because even experts disagree about these points. As 

explained by the New South Wales Land and Environment Court: 

 
The problem with such an approach is that it has to be founded on a proposition that there is 

a level of fundamental agreement as between planners as to what is the proper and 

appropriate planning outcome for any number of different situations. Self evidently this is 
erroneous as the juxtaposition of expert witnesses in the Land and Environment Court, 

espousing diametrically opposed positions, serves to demonstrate on a daily basis.672 

 

As I explained in chapter 3, lack of clarity in planning schemes means that planning 

schemes are difficult to understand, stakeholders do not know what to expect and there is 

more scope for disputes and community dissatisfaction.673  

 

 
672 Sumajen Pty Ltd v Sydney City Council, Land & Environment Court of New South Wales, unreported, 17 February 
1995, p 24. 
673 See chapter 3.2. 
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Part 2, Why has performance-based planning been interpreted in a 

way that produces a lack of clarity? 

5.3 The role played by the law around prohibitions  

5.3.1 Existing research about the inability to prohibit development and planning 

scheme complexity 

Existing research points out that being unable to prohibit development under the IPA 

triggered a fear of loss of control which, in turn, triggered a new approach to IPA planning 

scheme drafting that produced complex planning schemes.674 I explain this research, next.  

 

Before the IPA was introduced, a local government could, for example, prohibit the use of an 

abattoir in a residential zone but things changed and local governments lost that control. As I 

highlighted in chapter 3, the IPA introduced the prohibition on prohibiting development in 

planning schemes. The IPA provided: 

 
2.1.23 Local planning instruments have force of law 

…(b) A local planning instrument may not prohibit development on, or the use of, premises.675  

 

A lack of power to prohibit development triggered a local government fear of a loss of their 

ability to effectively control development. Local governments became anxious about losing 

control over not being able to say an outright and upfront ‘no’ to inappropriate development 

in planning schemes.676 By losing their ability to prohibit development, local governments 

lost some of their power to avoid the risk of harm arising out of development. They were 

faced with a risk that their planning scheme would not be robust enough to warrant a 

decision to refuse inappropriate development.  

 

Local governments tried to manage that risk by adapting their drafting style. Local 

governments attempted to provide ‘full armour protection’ against the loss of control that 

came with being unable to prohibit development.677 They drafted provisions that were 

‘intended to demonstrate their official dislike of development proposals they would ideally 

prefer to prohibit’.678 Most relevantly, in an attempt to regain some control about what could 

 
674 Frew (2011); Frew et al (2016). 
675 Integrated Planning Act 1997 (Qld), s 2.1.23(2). 
676 Frew (2011); Frew et al (2016). See also Fogg (2002). 
677 Wypych et al (2005), p 30. 
678 Fogg (2006), p 7. 
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not be developed, local governments attempted to create planning schemes with quasi 

prohibitions. They drafted performance criteria that intentionally caused development to 

conflict with the planning scheme.679 Attention was focussed on drafting provisions that 

made it difficult, if not impossible, for some development to be approved.680  The result was 

that more was written, in the hope that it would strengthen the local governments’ position if 

they sought to defend a decision to refuse a development proposal.681 Just before the IPA 

was replaced by the SPA (in 2008) Julie Edwards acknowledged this point when discussing 

the inability to prohibit development in planning schemes and said:  

 
The effect of having no ability to “prohibit” has meant that reams of verbage are dedicated in 
planning instruments to explaining just why certain things are “not preferred”. More to write, 

more to wade through by the readers of schemes …, and heaps more to argue about in 

court.682 

 

Planning scheme complexity resulted because provisions became convoluted. Moreover, 

because PBP was interpreted as disallowing a clear message that development was 

unwanted, the clarity of communication diminished. The research conducted by Frew683 was 

based on IPA planning schemes but I found signs of a similar sentiment continuing since the 

repeal of the IPA. My interview with participant number 1 suggested that some use of quasi 

prohibitions continues, despite earlier research that indicates that quasi prohibitions produce 

unnecessary convoluted planning scheme provisions. 

 
You can't prohibit anything, so therefore we just worked the codes to suit…So yes, they (the 

developers) can certainly apply but the codes just don't allow it. Really, you've got your own 

prohibition, I guess, within that code, within the codes. You can certainly write that sort of stuff 

into codes, it's not a problem…(We) Just worked our prohibitions into the codes.684  

 

Applying the knowledge about risk and RBR from chapter 2, I conclude that local 

governments are tasked with regulating to manage the risk of harm to ES but they are not 

given the power to choose a risk avoidance strategy, regardless of the risk of harm 

associated with development. The question arising out of the existing research is: Should 

 
679For a discussion of quasi prohibitions and deliberately creating conflicts with the planning scheme, see Frew 
et al (2016). See also, for example, Nicholls (2012), p 55. 
680 Frew et al (2016). 
681 See, for example, Frew (2011), p 275; Frew et al (2016). 
682 Edwards (2008), p 8. 
683 Frew (2011); Frew et al (2016). 
684 Participant number 1, Interview recorded in Queensland, 16 November 2016. 



 

140 
 

local governments be given the power to prohibit development in planning schemes? I apply 

ideas from RBR to address this question in chapter 6.  

 

Importantly, however, at this point in my thesis, I move beyond the existing research and I 

present new ideas about how Queensland’s fixation with avoiding prohibitions has caused 

planning scheme complexity. 

 

5.3.2 Queensland has a misguided fixation with avoiding prohibitions  

There has been a failure to understand that setting clear and measurable standards did (and 

does) not offend the law about prohibitions in PBP. I explain this point, next. 

 

When discussing the interpretation of IPA planning schemes, the PEC has said: 

 
The process of construction must, too, be undertaken in light of IPA’s clear proscription 

against any elements of a scheme which purport to prohibit development on, or the use of, 

premises.685 

 

The message was that a planning scheme could not include provisions that could be 

construed as an attempt to prohibit development. This message seems to have been 

distorted and interpreted as a rule against setting clear and measurable standards. For 

example, in Kerr v Caloundra City Council & Ors,686 the PEC discussed prohibitions again. It 

considered height limit designations in the acceptable solution of a code in the Caloundra 

City planning scheme. In that case, exceedance of the designated building height triggered a 

higher level of assessment (impact assessment) but it did not cause an automatic conflict 

with the planning scheme. His Honour Judge Robertson explained that the height 

designation could not be read as a proscription against buildings that exceed the specified 

height. Given that the height designation was set as an acceptable solution to the 

performance criteria, that conclusion is logical.687 However, the reason given for this 

conclusion was that the IPA did not allow for prohibitions.688  

 

I respectfully suggest that the reason for that conclusion represents a misunderstanding of 

section 2.1.23(2) of the IPA. There is no doubt that section 2.1.23(2) of the IPA prevented 

 
685 Luke v Maroochy Shire Council & Watpac Developments [2003] QPEC 005 at [44]. 
686 Kerr v Caloundra City Council & Ors [2008] QPEC 39. 
687 For a discussion of interpreting building height provisions in planning scheme codes, see K Page Main Beach 
Pty Ltd v Gold Coast City Council & Ors [2011] QPEC 1. 
688 Kerr v Caloundra City Council & Ors [2008] QPEC 39 at [19] and [24]. 



 

141 
 

planning schemes from prohibiting development on, or the use of, premises but I suggest 

that setting a measurable standard such as a maximum building height limit does not 

amount to a prohibition of ‘development’ as defined by law. Development was defined under 

the IPA as follows: 

 
Development is any of the following –  

(a) carrying out building work; 

(b) carrying out plumbing or drainage work; 

(c) carrying out operational work; 

(d) reconfiguring a lot; 

(e) making a material change of use of premises.689 

 

Setting a maximum building height does not prohibit development. It does not prohibit a 

material change of use of premises. The use of a building for an industrial, commercial or 

residential use is not prohibited. A maximum building height applies, regardless of the use of 

premises. Setting a maximum building height does not prohibit the construction of the 

building (building work), either. Setting a maximum building height regulates its form. In other 

words, if we treat the prohibition on prohibitions as relating to the broad categories of 

development stated above we arrive at a very different interpretation to His Honour Judge 

Robertson in in the Kerr case.690  

 

PEC decisions such as this helped to develop Queensland’s interpretation of PBP as an 

approach that was largely aspirational. Higher order outcomes in codes were: 

 
…generally cast as statements of preferred outcomes written in a more open ended, policy 

oriented style. This had to be the case in order to ensure the planning scheme did not prohibit 

outright any particular type of development (contrary to s 2.13 of the IPA).691 

 

Regardless of whether my view (that the IPA prohibition on prohibitions did not prevent the 

use of measurable standards) is accepted, there has been a failure to acknowledge that 

those decisions were made under the IPA and the law has since changed.  

 

 
689 Integrated Planning Act 1997 (Qld), s 1.3.2. Development continues to be defined in the same way. See, 
Planning Act 2016 (Qld), Schedule 2. 
690 Kerr v Caloundra City Council & Ors [2008] QPEC 39. 
691 England and McInerney (2017), p 244. 
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When the SPA was introduced, local governments still lacked the power to freely prohibit 

development692 but I highlight an important point of distinction: Section 2.1.23(2) of the IPA 

was repealed and an equivalent provision was not included in the SPA or the 2016 Act. The 

outright rule against prohibiting development in planning schemes was removed. 

Prohibitions became a category of development693 but the power to choose to prohibit 

development was limited to the State.694 The upshot is, since the IPA was repealed, there 

has not been a legislative provision that prevents a planning scheme from prohibiting 

development. Rather, the law allows for prohibited development but only if it the prohibition 

is imposed by the State. The same situation remains under the 2016 Act.695 

 

Unfortunately, this point has been overlooked and performance criteria continues to be 

vague, detracting from the clarity and certainty of planning schemes.  This point may have 

been ignored because, for other reasons, Queensland’s implementation of PBP has evolved 

to rely on vague and unclear performance criteria in Queensland’s planning schemes. I 

explain those other reasons, next. 

 

5.4 Confusion about the appropriateness of clear and measurable 

performance criteria in a performance-based planning framework 
Queensland has an aversion to clear and measurable performance criteria because of a 

misunderstanding that it does not align with PBP. I explain my contention, next. 

 

Normatively, a pure version of PBP: 

 

(a) uses quantifiable696 and clear mandatory performance standards that are 

designed to manage the effects (or impacts) of development; and 

(b) allows flexibility in terms of where development is located and the way that 

developers achieve compliance with the mandatory performance standard; and 

 
692 Sustainable Planning Act 2009 (Qld), s 88 had the effect that a planning scheme could only categorise 
development as prohibited development if the standard planning scheme provisions state the development 
may be prohibited. 
693 Sustainable Planning Act 2009 (Qld), s 239. 
694 Sustainable Planning Act 2009 (Qld), s 88 had the effect that a planning scheme could only categorise 
development as prohibited development if the standard planning scheme provisions state the development 
may be prohibited. Prohibited development was also listed in Schedule 1 of the Sustainable Planning Act 2009 
(Qld). The Sustainable Planning Act 2009 (Qld), s 21 also gave the State power to categorise development as 
prohibited in a State Planning Regulatory Provision. 
695 Planning Act 2016 (Qld), s 43(5). 
696 According to the Macquarie Dictionary, the term ‘quantifiable’ is defined to mean ‘able to be measured or 
quantified.’ 
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(c) does not rely on zoning or other prescriptive spatial land use methods.697 

 

I conclude that PBP allows for clear and quantifiable (or measurable) performance standards 

provided that the planning scheme does not prescribe how the standard is to be achieved.698 

PBP does not call for vague statements of planning objectives. Certainty and clarity do not 

sit in opposition to PBP. This point was made in the context of New South Wales’ planning 

system, back in 1997.  

 
There are a few misconceptions about the performance based approach. One is that setting 

objectives is good enough. Well beware, performance based regulation demands a much 

more precise use of language than that normally used in setting objectives, to remove 

ambiguity. Considerable rigour is needed. Performance based regulation should flow from 

performance based objectives, but they will not be of the 'parenthood' variety.699 

 

Unfortunately, that message did not make it to Queensland. 

 

I acknowledge that my suggestions for measurable performance criteria might attract 

concern that such criteria are prescriptive and PBP was introduced to overcome the 

‘shortfalls’ of a prescriptive approach to planning.700 I point out, however, that this concern is 

not valid because measurable performance criteria are not necessarily prescriptive.  

 

Prescriptive regulations: 

 

a) are precise and quantitative;701 and 

b) not only specify what a developer must do702 but also specify how to do it;703 and 

c) produce greater levels of certainty because they can be objectively determined, reducing 

(or removing) the need for subjective interpretations.   

 

I acknowledge that clear and measurable performance criteria can be prescriptive but only if 

they also specify how to achieve compliance with the criteria. Clear and measurable 

performance criteria are consistent with PBP provided the planning scheme allows flexibility 

 
697 Frew (2011), pp 28-29. See also, for example, Steele and Ruming (2012), pp 162-3. 
698 For a similar view about clear and measurable standards in performance-based planning, see Rowley 
(2017), pp 101-104. 
699 Stanley (1994) in Walton (1997), p 14. 
700 Frew (2011), p 16. 
701 Nicholls (2002); Rowley (2017), p 103. 
702 Black’s Law Dictionary, 10th Edition, 2014 
703 See, for example, Gunningham (2015), p 5. 
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in terms of how to comply with it. For example, setting a maximum noise level prescribes the 

standard to be achieved but leaves flexibility for developers to decide how to achieve it 

(which noise attenuation measure/s to implement). Clear and measurable performance 

criteria need not undermine PBP.704 Next, I highlight how the confusion has come about. 

 

The shift towards PBP meant that approximately 125 local governments had to prepare a 

new planning scheme and for the first time, each planning scheme had to regulate 

development in a way that reflects PBP.  The law failed to define PBP let alone explain how 

it ought to be implemented in planning schemes.705 For the first two years after IPA 

commenced, there was very limited guidance about what PBP means or how it was to be 

implemented. In 1999, the State eventually provided some plan making guidelines and there 

were various guidelines released between 1999 and 2002.706  However, the content failed to 

shed enough light on PBP and, in any case, local governments had already embarked on 

their plan-making exercise before guidance was available, which detracted from its 

usefulness.707 Rather than suggesting measurable standards, the message in guidance 

material was that performance criteria were to express the desired environment being 

sought. The message was that performance criteria should be aspirational.708 The message 

was also that performance criteria should call for subjective assessment. For example, the 

2002 guidance material repeatedly explained that specific outcomes (the equivalent of 

performance criteria) ‘require the exercise of discretion to assess whether proposed 

development is consistent and therefore complies with the code’.709 The State has not since 

provided any formalised guidance note about how to draft performance-based criteria in 

planning schemes.710  

 

Although it is not a formalised guidance note, the explanatory note to the latest legislation 

(the 2016 Act) attempts to explain the use of development assessment criteria in PBP. The 

2016 Act uses the phrase ‘assessment benchmark’ to describe the matters that an 

assessment manager must assess assessable development against.711 An assessment 

 
704 Rowley (2017), pp 101-104. 
705 See also my discussion of confusion about performance-based planning in McInerney (2017), p 293.  
706 Department of Local Government and Planning (2002). See also discussions of the various IPA plan making 
guidelines in Frew (2011), pp 175-185. 
707 Frew (2011), pp 98, 185; Frew et al (2016). 
708 Department of Local Government and Planning (2002), p 100. See also Frew (2011), p 184.   
709 Department of Local Government and Planning (2002), pp 30, 50, 68. 
710 I attempted to locate later guidance material but found none.  The lack of further guidance material was 
confirmed by Catherine Renshaw, Principal Planner, and Stephen Smith, Department of Infrastrcutre, Local 
Government and Planning, Personal correspondence with author, 30 August 2017. 
711 Planning Act 2016 (Qld), s 43(1)(c). 
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benchmark includes performance criteria. The explanatory note says that a ‘benchmark is a 

“ruler”, or “gauge” against which proposed development is measured to test its 

“performance” or compliance’.712 It acknowledges that assessment benchmarks could 

include ‘very detailed technical standards’ but also says that it ‘could include broad 

statements of desired policy outcomes’.713 There is a failure to explain when each approach 

is appropriate in a PBP scheme.  

 

I suggest that the appropriate approach depends on the type of planning impact being 

regulated. For example, the regulation of adverse amenity impacts includes the regulation of 

things such as impacts arising out of noise, dust, odour and building height. It is possible to 

regulate those impacts by setting an objective, measurable maximum level and allow the 

developer to choose how to meet the standard. For example, it is possible to say that 

building heights must be no more than 8 metres. There may be a range of subjective views 

about the appropriateness of the 8 metre height limit but compliance with that standard is an 

objective matter. However, some amenity impacts are not tangible and can be psychological, 

extending to the ‘air’ and ‘feel’ of a development. The effect is that amenity ‘includes the 

emotional or sentimental feelings that people may have about a place’714 and people’s 

individual perceptions.715 It is not realistic to suggest that local governments regulate 

development by setting a measurable standard that can be objectively assessed in order to 

protect people’s emotional feelings about a place. These matters are subjective. This is an 

important distinction and one that needs to be explicitly acknowledged. In chapter 6, I 

suggest that, if it is possible to regulate development by way of a measurable and objective 

standard, the performance criteria should be drafted in that way. For those impacts that are 

subjectively perceived, it is appropriate that professional judgments, based on evidence, are 

made in order to assess compliance with the planning scheme provision.   

 

I conclude that PBP was heralded as a system that could effectively balance calls for 

flexibility and certainty716 but despite these intentions, over time, Queensland has distorted 

PBP to favour flexibility over and above certainty. Queensland’s version of PBP has created 

uncertainty717 because Queensland has overused vague and aspirational performance 

 
712 Planning Bill 2015 (Qld), explanatory note, Clause 45. 
713 Planning Bill 2015 (Qld), explanatory note, Clause 45. 
714 Webster v Caboolture Shire Council [2008] QPEC 82 at [48]. 
715 Broad v Baptist Union v BCC [1986] Qd R 317 cited in Webster v Caboolture Shire Council [2008] QPEC 82; 
See also my discussion of amenity in chapter 1.3.5. 
716 See, for example, Frew (2011), p 1. 
717 Steele and Ruming (2012), p 173. 
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criteria.  I suggest that this is not entirely a result of confusion about PBP. It is also an 

intentional move to favour flexibility. I explain this point in the next parts of this chapter. 

 

5.5 Local governments are not always clear about the goal they are 

seeking to advance and the lack of clarity is reflected in the planning 

scheme 
As discussed in chapter 4, the law says that planning aims to advance ES and that local 

governments should advance that goal in their planning schemes. The goal is advanced by 

regulating development in a way that represents an appropriate balance between the 

elements of ES. It is not realistic to equally balance those elements. Decisions must be 

made about the appropriate balance, in each context. The law leaves it up to local 

governments to make those decisions. The result is that, before local governments can 

focus on measures to advance ES in their planning schemes, they need to determine the 

shape of their goal. They need to make a choice about the appropriate balance between the 

elements of ES, in each context. For the reasons identified in chapter 4, those decisions are 

complex.  

 

If those decisions are not explicitly made and conflicts are not resolved early in the planning 

scheme preparation process, the shape of the goal is not clear in the minds of planning 

scheme drafters. Without a clear goal, it is unsurprising that the planning scheme policy is 

not clearly articulated in the planning scheme.  

 

Sometimes, a clear goal may be missing because it is challenging to decide its shape and 

the planning scheme preparation process simply moves on without those decisions being 

made. However, at other times there is a more deliberate move to favour flexibility. As I 

explain next, vague planning scheme provisions allow local governments to delay making 

tough decisions about ES until an individual development application is lodged and a full 

merits-based planning assessment is undertaken.  
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5.6 The distortion of performance-based planning – Overusing 

unclear planning scheme provisions to drive flexibility  
When PBP was introduced, it was sold as a framework to deliver a more flexible planning 

system.718 The strength of the flexibility agenda was evident, even when the IPA was first 

introduced. The explanatory note to the IP Bill 1997 (Qld) provided that planning schemes 

are intended to be ‘dynamic documents that are responsive to changing circumstances, 

rather than absolute pronouncements of policy enshrined in regulation’.719 However, 

flexibility needs to be balanced against certainty, particularly because it gives rise to a power 

to exercise discretion. There is usually at least some level of discretion in decision making 

and, if its limits are appropriate for the regulatory context, discretion can be beneficial.720  

The key is to find an appropriate balance between flexibility and certainty and to ensure that 

the level of discretion is appropriate for the regulatory context. For that reason, ‘(d)ebates 

around land-use planning tend to revolve almost pathologically around the dilemma of 

balancing flexibility with certainty.’721  

 

PBP was heralded as a system that could deal with the complexities of flexibility versus 

certainty by effectively balancing both.722 As explained in my co-authored paper: 

 
In theory, decision-making under the IPA narrowed the scope for discretionary decision-

making. This is because, in a truly performance-based planning scheme, discretion relates to 

how a performance measure will be met, not whether it will be met. To the extent discretion is 

allowed, it should relate only to the means of achieving the required performance 

measures/outcomes. The outcomes themselves should be non-negotiable. The reality, 
however, has been quite different.723 

 

There ought to be clarity around the standards that need to be met. However, as I have 

illustrated, local governments have chosen to use vague performance criteria in their 

planning schemes which means that there is no objective way to determine if a proposal 

complies with a standard and decision-makers have to exercise judgment. When 

performance criteria are vague, the public does not know what to expect in their community. 

The limits for things such as noise, dust, building height, site cover, setbacks, and so on, can 

 
718 For a discussion of performance-based planning as a flexible framework for planning, see, for example, 
Baker et al (2006). 
719 Clause 2.1.23.  
720 See, for example, Booth (1996). 
721 Steele and Ruming (2012). 
722 See, for example, Frew (2011), p 1. 
723 England and McInerney (2017), p 244. 
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be clearly set. However, too often, local governments prefer to regulate these matters by 

reference to vague matters such as whether, for example, the height is consistent with the 

existing level of amenity and character of the area and/or whether it is consistent with 

community expectations. Whether a proposal is consistent with these things is subjectively 

answered and even experts disagree about the answer. The scope for uncertainty and a lack 

of clarity is significant.724 

 

Despite the lack of clarity and uncertainty that it brings, local governments have chosen to 

adopt vague and flexible performance criteria because it gives them the ability to make 

judgment calls on a case by case basis, after a development application is made. This is 

illustrated in the recent PEC decision of KO v Brisbane City Council & Anor.725 In that case, 

there was an appeal against Brisbane City Council’s refusal of an application for a material 

change of use for a multiple dwelling in the low to medium density residential zone (the LMR 

zone). After considering whether the proposal complied with a range of vague planning 

scheme provisions about building height,726 the PEC was satisfied that the proposed 

development did not conflict with the planning scheme and approved it. Interestingly, the 

PEC also commented that, after the appeal commenced, the local government had 

amended its planning scheme to replace the words ‘no more than’ with ‘predominantly’ – A 

deliberate move away from more specific to less specific language. The change gave 

decision-makers more flexibility and power to exercise discretion, on a case by case 

basis.727 Favouring less specific, vague and non-measurable planning scheme provisions 

leaves the community with less clarity about the actual planning intentions and allows 

decision-makers to interpret the planning scheme on an ad hoc basis and in a way that suits 

the policy outcome they are seeking to achieve.728  

 

As I emphasised in chapter 4, choosing the appropriate balance between the elements of ES 

is complex and declaring that choice gives rise to dissatisfied stakeholders and an 

institutional risk of political harm. If planning schemes are vague about planning intentions, 

there is scope to delay the tough decisions until an individual development application is 

 
724 Example taken from the overall purpose of the South Brisbane Riverside Neighbourhood Area Plan Code in 
Brisbane City Plan and discussed in England and McInerney (2017), p 244. 
725 KO v Brisbane City Council & Anor [2018] QPEC 35.  
726 See, for example, Overall Outcome 5(a) LMR Zone, discussed at [43]. See also PO5 and PO6 Multiple 
Dwelling Code, discussed at [59] and [60]. 
727 KO v Brisbane City Council & Anor [2018] QPEC 35 at [76]-[81]. See also the table of planning scheme 
amendments at: https://www.brisbane.qld.gov.au/planning-and-building/planning-guidelines-and-
tools/brisbane-city-plan-2014/amendments-to-city-plan-2014/amendment-v08002017. 
728 For a detailed discussion of Queensland’s performance-based planning journey and how it has favoured 
economic development, see England and McInerney (2017). 
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lodged and a full merits-based planning assessment is undertaken.729 Rather than struggling 

to make and declare the tough or controversial decisions and run the risk of suffering 

political harm, Queensland’s approach to PBP has allowed local governments to favour 

flexibility. This type of planning leaves stakeholders with unclear planning schemes that 

advance uncertainty.730  

 

Part 3, Why not abandon performance-based planning? 

5.7 There are demands for a flexible approach to planning but the key 

is to get a better balance between flexibility and certainty 

Chapter 3 highlighted that the start of the problem of planning scheme complexity aligns with 

the introduction of PBP. This chapter demonstrates that Queensland’s implementation of 

PBP has caused planning scheme complexity. An obvious response might be to suggest 

that PBP should be abandoned but I do not present that as a feasible response.  The 

Queensland government is committed to PBP and the benefits of PBP continue to be 

relevant today. Queensland adopted PBP for good reasons and those reasons have not 

changed.731   

 

PBP was introduced because there was growing dissatisfaction with the zone-based 

planning system. Kevin Yearbury, who was the Director General of the Department of Local 

Government and Planning, at the time the IPA commenced, said that the (pre-IPA) planning 

system was ‘highly dysfunctional’ and reform was demanded.732 This sentiment has been 

reflected in the planning commentary in discussions about that era.733 

 

During the 1990s, there were calls for the environmental protection agenda to become a part 

of planning. At the same time, there was a growing population and mounting community 

pressure for planning laws to create more liveable communities.734 More than any other 

Australian State, Queensland has experienced fast population growth over the previous 20 

years. There was a demand for higher density living at the same time as an increased focus 

 
729 The merits based planning assessment is undertaken pursuant to Planning Act 2016 (Qld), chapter 3. 
730 A tendency to avoid responsibility for making complex decisions is more broadly acknowledged in the 
literature. See, for example, Ryfe (2005), p 51. 
731 Despite complaints about performance-based planning, it remains in the latest planning reforms under the 
Planning Act 2016. I also discuss the reasons for adopting performance-based planning in McInerney (2017). 
732 Yearbury (1998), p 197. 
733 For example, refer to Baker et al (2006), p 404; Fogg (2004-5), p 63; Fogg (2006); Frew (2011), p 137. 
Wypych (2003), p 3.; Integrated Planning Bill: Second reading speech (Hon D.E. McCauley) (1997), p 4086. 
734 Department of Housing Local Government and Planning (Qld) (1993), pp10-11. 
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on ES. There were calls to start being creative and resourceful to meet the needs of a 

growing population. PBP allowed for flexibility and innovation to respond to broadened 

planning goals and a growing population.735   

 

PBP was introduced because it is said to promote flexibility, be outcome driven, encourage 

pioneering developments and provide a balance between certainty and flexibility.736  It is 

intended to accommodate changing technologies and allows regulated entities to choose the 

most cost-effective means of compliance.737 These purported benefits aligned with 

Queensland’s calls for a more flexible approach to planning that could encourage innovative 

responses to its growing population and aims to advance ES.738 Although it has been 

overemphasised in Queensland, some level of flexibility is appropriate in planning: 

 
Planning is a dynamic activity which requires scope for responsiveness and adaptability. 

Planning schemes normally have a lifespan of up to 10 years and may, in addition, take many 
years to prepare. Planning and market conditions may change a lot in that period – especially 

in high growth areas. To overcome this in-built inertia some amount of discretion is a 

desirable and necessary part of planning.739  

 

The key is to get the appropriate balance between flexibility and certainty. The true intention 

of a performance-based system is to allow flexibility in terms of the method of achieving 

performance-based measures but ‘that does not go so far as to make the need for their 

achievement optional at the discretion of the decision-maker’.740 The key is not to abandon 

PBP, it is to clarify what it means and how it should be implemented in Queensland’s 

planning schemes. I address this point in chapter 6. 

 

5.8 Conclusion  

This chapter has illustrated examples of how PBP has been implemented in Queensland’s 

planning schemes. It has explained that Queensland’s implementation of PBP has caused 

planning scheme complexity for four key reasons. Firstly, the existing research contends that 

the removal of prohibitions in the IPA planning schemes triggered a fear of loss of control 

 
735 Steele and Dodson (2014); Nicholls (2003), p 15; England and McInerney (2017), p 239. See also 
Department of Housing Local Government and Planning (Qld) (1993), pp 22-23. 
736 See, for example, Baker et al (2006); England (2016); Reynolds (2003); Wypych et al (2005); Yearbury 
(1998); Eggers (1990), p 8.  
737 England and McInerney (2017), p 239. 
738 For a more detailed discussion of the reasons for introducing performance-based planning, see McInerney 
(2017). 
739 England and McInerney (2017), p 249. 
740 England and McInerney (2017), p 249. 
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over development which resulted in convoluted planning schemes provisions.741 Secondly, I 

presented a new perspective and argued that there has been a failure to understand that 

setting clear, measurable standards does not offend the law about prohibitions in 

Queensland. Thirdly, I said that, more broadly, there is confusion about the role of clear, 

measurable standards in PBP schemes. Finally, I highlighted that PBP has been distorted as 

a call for high levels of flexibility. Decisions about ES are complex and they give rise to an 

institutional risk of political harm to local governments. In response to that complexity and 

risk, Queensland has applied PBP in a way that allows local governments to avoid making 

clear declarations about its planning scheme goals. Without clearly articulated goals, it is 

unsurprising that planning scheme provisions are unclear.  

 

My research highlights that PBP does not call for the high levels of flexibility that have been 

seen since Queensland adopted PBP. It does not call for aspirational or motherhood criteria 

for assessing a development application. PBP should offer a great deal more certainty than it 

provides in Queensland’s planning schemes and it is time to stop distorting it to avoid 

making the tough policy decisions about ES. The community deserves a less complicated 

planning scheme. They deserve a planning scheme that clearly articulates planning goals 

and clear assessment benchmarks to advance them.   

  

 
741 Frew (2011); Frew et al (2016). 
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Chapter 6, Exploring the benefits and limitations of a risk-based response to planning 

scheme complexity 
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6.0 Introduction 
My thesis provides a legal analysis of planning scheme complexity and explores the 

opportunities and limitations of applying risk theory to address it. I have said that, for the 

purpose of my thesis, planning scheme complexity has two key elements. Firstly, the 

process of preparing a planning scheme is complex. It takes a long time and costs a lot of 

money to prepare a planning scheme. Secondly, the resulting document is complex in the 

sense that it does not produce clear and consistent guidance for developers and the 

community, which generates uncertainty. I have highlighted the problem of planning scheme 

complexity and traced its legal evolution, illuminating that the start of the problem aligns with 

the introduction of the Integrated Planning Act 1997 (Qld) (the IPA).742 Significantly, I have 

unearthed the fundamental causes of the problem. I have argued that planning scheme 

complexity arises out of Queensland’s implementation of two key features of the IPA reforms 

- ecological sustainability (ES) and performance-based planning (PBP). I have deeply 

analysed ES and PBP and explained how Queensland’s implementation of each of these 

concepts has caused planning scheme complexity.743  

 

Planning schemes are given the force of law and, to a large extent, they determine whether 

or not (and how) development can occur. They determine the future shape of our 

communities. If planning schemes are to properly regulate development, they need to clearly 

articulate what they are trying to achieve and set clear standards by which development can 

be assessed. They should not be flimsy documents made up of vague goals and unclear 

development standards that give decision-makers a broad power to exercise discretion and 

arbitrarily plan on the run. The discretion in PBP should relate to how development 

standards are met; not whether they are met.744  In an attempt to steer Queensland towards 

planning schemes with clearly articulated goals and clearly articulated measures to advance 

them, chapter 6 provides a response to the causes of planning complexity. In doing so, it 

identifies where a risk-based response to planning scheme complexity is well suited and 

where other responses are needed. 

 

Part 1 of this chapter focuses on addressing the complexity of the process of preparing a 

planning scheme. I have argued that the process of preparing a planning scheme is complex 

because the goal of a planning scheme is to advance ES but deciding the shape of that goal 

is complex. As a formalised decision-making framework, RBR is not well suited to the task of 

 
742 See chapter 3. 
743 See chapter 4 and chapter 5. 
744 England and McInerney (2017), p 244. 
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reducing the complexity of shaping planning scheme goals. Questions about the shape of 

planning scheme goals are not best answered by reference to a formalised risk assessment. 

These questions are driven by values. Formal assessments of risk have evolved to allow for 

an assessment of stakeholder values but applying RBR still fails to answer questions about 

how to synthesise and weigh up expert knowledge and knowledge about values in order to 

make complex decisions. Moreover, questions about shaping planning scheme goals boil 

down to a need to understand what is most important to the community more than what is 

most at risk of harm. Although risk assessments are not the key to shaping planning scheme 

goals, my research about risk offers some useful insights that could help local governments 

build the courage to decide and declare their planning scheme goals. For example, other 

decision-making tools, such as participatory multi-criteria decision analysis (PMCDA), show 

promise in helping local governments navigate through the complexity of shaping planning 

scheme goals. Although PMCDA could help local governments navigate through the 

complexity, it would not dissolve it. Regardless of the decision-making tool applied, making 

those judgments is complex but it is critical to the creation of less complex planning 

schemes. . Putting the effort in upfront, to decide what is most important, is worthwhile. If the 

goal is clear, it is easier to create a planning scheme that clearly and succinct expresses 

planning policy to achieve it.   Clear goals provide a foundation for clearly articulated 

planning policy in planning schemes – which leads me to Part 2 of this chapter. 

 

Part 2 of this chapter focuses on reducing the complexity of the planning scheme itself, by 

improving their clarity. I emphasise a need for clearly articulated measures that give effect to 

clearly articulated goals.  Although RBR is not well suited to the task of shaping planning 

scheme goals, once goals are clear, I see an important role for RBR in the allocation of risk-

based levels of assessment that help to achieve them.  

 

Applying RBR has the potential to help local governments make better informed decisions 

about the extent to which development is consistent with (or a risk to) the advancement of 

planning scheme goals. Where development aligns with planning scheme goals, it is low-risk 

and the levels of assessment should allow for it to be facilitated. However, where there is a 

high risk that development will harm the achievement of planning scheme goals, it requires 

greater scrutiny and a higher level of assessment sends a clear message about the high risk 

that the development poses.  

 

If development poses an unacceptable risk of harm to the achievement of planning scheme 

goals, I suggest law reform that allows local governments to prohibit it. RBR can be usefully 

applied to help local governments justify a decision to say an upfront ‘no’ to development 
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where it represents a proportionate response to risk. Changing the law around prohibitions 

would reduce planning scheme complexity by avoiding the production of unnecessarily 

convoluted planning scheme provisions that attempt to discourage the highest risk 

developments.  It would allow for clearer messages about when development presents an 

unacceptable risk of harm to the most important matters.  

 

However, applying RBR cannot entirely resolve the lack of clarity in planning schemes 

because the cause of the problem largely relates to Queensland’s approach to PBP. Even if 

goals are clear and levels of assessment are risk-based, planning schemes will continue to 

be unclear if assessment benchmarks are vague because PBP has been implemented in a 

way that overemphasises flexibility and gives insufficient attention to clarity and certainty. In 

this context, I suggest a need for law reform. In order to tackle planning scheme complexity, 

there needs to be a clear and common understanding of PBP to remove a fear of clear and 

measurable performance criteria. I conclude this chapter by arguing in favour of a legislative 

definition of PBP, and I suggest four key principles that ought to be foundational to it.  

 

Part 1, Responding to a need for clearly articulated goals  
The broad goal of a planning scheme is to advance ES. Planning schemes should properly 

regulate development to advance an appropriate balance between the community’s 

economic, social/cultural and ecological wellbeing.745 However, advancing ES is not as 

simple as giving each element equal weight, in each and every context. Local governments 

are given the power (and responsibility) to shape the goal of advancing ES to suit each more 

specific regulatory context. Those decisions are complex and the need to make them 

complicates the process of preparing a planning scheme. Moreover, paralysed by the 

complexity and institutional risk that arises out of these choices, consciously or not, local 

governments are eschewing their responsibility to clearly articulate the shape of their goals. 

They are failing to articulate the version of ES that they seek to advance, in each context, 

and it is resulting in the production of unclear planning schemes.746 In order to address this 

problem, there is a need to help local governments build the courage to decide and declare 

their planning scheme goals.  

 

 
745 See chapter 2.8. 
746 See chapter 4 and chapter 5.5-5.6. This approach is in contrast to a risk-based approach to regulation. For 
example, Sparrow (2000) pp 246-9 emphasises that regulators need to refer to their legislative goal but also 
‘choose which aspects of it to emphasize’ – and openly declare that choice.  
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An obvious question follows: is RBR well-placed to help local governments confidently 

choose how to shape planning scheme goals? I highlight some limitations of applying a RBR 

framework to inform decisions about shaping planning scheme goals. However, my research 

about risk and RBR highlights that a better understanding of risk could help local 

governments feel more confident about deciding and declaring their planning scheme goals. 

I explain my points, below. 

 

6.1 The limitations and lessons arising out of a risk-based approach to 

shaping planning scheme goals  

6.1.1 General limitations of applying risk-based regulation to make value-driven 

decisions 

Decisions about shaping planning scheme goals effectively call for local governments to 

shape the balance between the elements of ES to reflect what is most important, in each 

context.747 RBR offers a relatively simple and rational answer to questions about what is 

most important. Baldwin neatly explains the overall message of RBR is that regulation 

should focus on regulating to protect what is most important748 and regulators should decide 

what is most important by reference to a formalised assessment of risk.749 Taking a technical 

approach, a formalised risk assessment involves estimating the chance and consequences 

of an adverse event. It involves an assessment of the impact of an activity and the 

probability of its occurrence.750  If a risk assessment reveals that a risk is high, RBR teaches 

regulators that they should prioritise management of that risk.751 As Rothstein explains: 

 
By taking account of probability as well as potential damage, risk-based regulation has been 
promoted as an economically rational decision-making instrument for managing the difficult 

trade-offs between competing priorities that are inherent in any regulatory activity.752  

 

However, the ability of RBR to simplify complicated value-driven decisions, should not be 

overstated. If the answer to questions about what is most important could always be 

 
747 See chapter 4. 
748 Baldwin et al (2013), p 2. This also aligns with Black’s explanation of RBR. See, for example, Black and 
Baldwin (2010); Black (2010a); Black (2010b); Black and Baldwin (2016). Similarly, Hutter (2005), p 7 says that 
RBR ‘centres on determining probability and impact factors, deciding on regulatory response, the development 
of regulatory tools and most importantly informing allocative decisions in deploying limited resources’.  
749 See chapter 2. 
750 See, the definitions of risk in chapter 2.1 
751 Baldwin et al (2012), p 282. 
752 Rothstein et al (2006a), p 97. 
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answered by a calculation of the chance and consequence of harm, the choice about what to 

prioritise would not be particularly challenging. RBR arises out of scientific and mathematical 

calculations of risk753 but value-driven decisions should be informed by more than a 

technical analysis of the chance and severity of harm.754  

 

I acknowledge that RBR has evolved beyond a purely positivist approach and it has shifted 

towards a more inclusive process where risk is informed by what is most important to people 

– what they value most, in each context.755  This is illustrated by the fact that there is support 

for the use of formalised concern assessments in RBR.756 The result is that risk 

assessments can specifically account for values. If a risk assessment includes (or runs 

parallel to) an assessment of community concerns, it can help to ensure that decisions are 

informed by values (not just science) and it can test the acceptability of choices about 

managing risk.757  However, inclusive approaches to RBR, including concern assessments, 

have been given relatively little attention in the risk literature.758 Perhaps that is because, 

despite some shifting away from a positivist approach to RBR, there continue to be debates 

about whether decisions about risk should be primarily based on objective, expert 

knowledge or values.759 There is a broad acceptance that values should inform regulatory 

decisions but there are still challenges and debates about how to implement a pluralistic 

approach to RBR, including the extent to which (and when) values should be given weight.  

There are still discussions about an ongoing tendency to prioritise science over values in 

RBR.760 Moreover, there is a lack of detail around answers to some important questions. 

How should a concern assessment be carried out?  How should decision-makers integrate 

social concerns and other evidence? How should they balance the weight given to social 

concerns versus hard scientific knowledge? When is it appropriate to make value 

 
753 See my discussion of a positivist approach to risk in chapter 2. 
754 For a discussion of the complexity of decisions about shaping ES, see chapter 4. 
755 See, for example, the discussion of risk and values in Renn and Aven (2018); Pollard et al (2008), p 21; Fisher 
(2013), p 125; Klinke and Renn (2001); Klinke and Renn (2002). See also my discussion in chapter 2.7, where I 
explain that decisions about risk are also driven by values. 
756 Concern assessments are discussed in chapter 2.2. 
757 See chapter 2.2.3 for a discussion of concern assessment. See also International Risk Governance Council 
(2006); International Risk Governance Council (2007); Macrae (2016); Naime and Andrey (2013), p 1153. 
758 Macrae (2016), p 1036 says that concern assessment has a ‘low profile’. 
759 See, for example, the ongoing dichotomy between science versus democracy is discussed in Fisher (2010a), 
p 11-14. 
760 Wendling (2012) and Wendling (2014) highlight that risk-based regulation has evolved to acknowledge that 
stakeholder values should help to inform regulatory decisions but the importance of this knowledge arising out 
of social science can still be treated as subsidiary to hard scientific knowledge. 
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judgments? How should decision-makers resolve value conflicts arising out of concern 

assessments?761  

 

6.1.2 Risk-based regulation is not well suited to regulatory choices about shaping 

planning scheme goals but an understanding of risk offers some useful insights 

Even where risk assessments are inclusive and account for people’s concerns, I doubt that 

decisions about how to shape the goal of advancing ES are best informed by a formalised 

assessment of risk. Questions about shaping planning scheme goals do not hinge on the 

result of assessments of the risk of harm to each element of ES. For example, for a 

particular site/street/locality, regardless of the risk of economic harm that it may bring, 

stakeholders may prefer to shape the planning scheme goal to emphasise ecological 

wellbeing (and vice versa). This is because the appropriate balance between the elements of 

ES, in each context, depends on people’s values. It depends on what they view as most 

important, in each context. People’s values about ES are complicated and pluralistic.762 

Regardless of how ES is shaped, there is a risk that some stakeholders will not be satisfied 

with planning scheme goals.763  The centrality of values in the context of shaping planning 

scheme goals does not mean that my research about risk does not offer any valuable 

insights, however.  

 

It is uncontroversial to say that most people will place some value on each element of ES but 

choices need to be made about which element deserves the most weight, in each context. 

Local governments need to build the courage to make and articulate their choices about 

ES.764  I suggest that courage can come from a better understanding of community values 

about ES. More than that, I suggest that community values about ES are better understood 

by explicitly discussing risk and reward, that is, the trade-offs that arise out of choices about 

ES. 

 

As I explain in chapter 4, trade-offs arise out of choices about how to shape the goal of 

advancing ES. In order to help build the courage to decide and declaring planning scheme 

 
761 Macrae (2016), p 1039 acknowledges that there is a lack of detail around how to carry out a concern 
assessment. For a broader discussion of these questions in the context of risk-based regulation, see also, for 
example, Eduljee (2000); Majone (2010), p 123. Fisher (2013) is critical of conceptualisations of risk-based 
regulation as a linear model where science dominates the risk assessment phase and values are considered in 
the risk management phase. Wendling (2012); Wendling (2014) is critical that risk-based regulation 
frameworks still underestimate the importance of knowledge about values and that knowledge about values 
can be treated as subordinate to hard scientific knowledge.  
762 See chapter 4.3.  
763 See my discussion of institutional risk in chapter 4.4 and my discussion in chapter 5.6. 
764 Also see chapter 5.6. 
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goals, decisions about how to shape the elements of ES should be based on an 

understanding of the acceptability of those trade-offs.  Because the elements of ES are 

conflicted and trade-offs are inevitable, in order to properly understand community values 

about ES, explicit discussion of risk and reward is needed. For example, it is not enough to 

discuss the benefits of economic growth and decide that they are substantial enough to 

warrant a decision to shape the goal to prioritise its advancement.  There is a need to also 

explicitly discuss the risk of harm to other elements of ES that arise out of that choice and 

whether, the reward is valuable enough to the community to accept the risk. Universal 

agreement is unlikely but without this discussion, stakeholder values about the acceptability 

of the choice, in light of the risk and the reward, are not understood. If the community 

understands the risk and reward arising out of choices about shaping ES, armed with that 

understanding, they can express their views about their preferred goals. Decisions about 

planning scheme goals can then be based on community values about whether the risk is 

worth the reward, giving local governments more confidence that their decisions align with 

what is most important to the community.765  

 

Of course, this is not an easy task and value conflicts will arise. Moreover, there is a need to 

gather, organise and synthesise a vast amount of information to inform decisions about ES. I 

highlight a need for further research in this area but, as a starting point, I identify the 

potential for tools such as participatory multi-criteria decision analysis (PMCDA) to make 

decisions about ES less overwhelming and more transparent. I discuss PMCDA, below.  

 

6.2 Participative multi-criteria decision analysis is a promising tool to 

help local governments decide, declare and justify planning scheme 

goals 
In order to advance clearer planning schemes, local governments need to consciously and 

carefully consider the shape of the goal they seek to advance, in each context. If the shape 

of the goal can be made clear, local governments can purposively pursue it and planning 

schemes can be clearer in articulating measures to advance it. In order to decide upon 

planning scheme goals, local governments will need to gather, organise and synthesise a 

vast array of information. For example, decisions will be informed by expert forecasts about 

future population data, future demands on infrastructure and knowledge of public values 

 
765 See my discussion of balancing risk and reward and making trade-offs in chapter 2.2.8 and chapter 4. See 
also my discussion of risk appetite in chapter 2.2.7 and Fischhoff et al (1981). See my discussion of institutional 
risk in chapter 2.2.10 and chapter 5.6. 
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arising out of public participation.766 Along the way, judgments need to be made about the 

weight to give to that knowledge, including evidence of conflicted values. 

 

It is beyond the scope of my thesis to explore the extensive range of decision-making tools 

that could potentially offer useful insights in the context of preparing a planning scheme.767 

Without necessarily dismissing others, I highlight the potential value of applying PMCDA as 

an aid to help local governments decide, declare and justify their planning scheme goals. I 

have focussed on PMCDA because broader discussions of MCDA were brought to my 

attention in the context of my risk research (MCDA has been used in the context of risk).768 

More importantly, the purported benefits of PMCDA (discussed below) align well with dealing 

with the complexity of decisions about ES.  

 

PMCDA arises out of multi-criteria decision analysis (MCDA), which is a structured decision-

making aid which provides a way to organise, synthesise and analyse information that 

informs regulatory decisions. In doing so, it is aimed at managing the complexity of 

regulatory decisions.769 In response to the increasing acceptance of the importance of social 

deliberation and public participation, PMCDA, a more inclusive version of MCDA, eventually 

emerged.770 PMCDA has been endorsed for application in the environmental and planning 

context. For example, participatory MCDA has been applied in the context of value-driven 

problems about forest and water resources, conservation, energy, protected marine areas 

and coastal erosion.771 Other research has considered the usefulness of applying PMCDA to 

improve the analytical rigor of coastal land use planning decisions772 and in response to 

natural resource management/sustainability regulation more broadly.773 

 
766 Planning Act 2016 (Qld), s 18; Department of State Development, Manufacturing, Infrastructure and Planning 
(Qld) (2017). 
767 There are entire journals dedicated to decision-making research. See, for example, Decision Support 
Systems, Decision Sciences, Journal of Multi-Criteria Decision Analysis. 
768 See, for example, Haque (2016), p214; Stahl and Cimorelli (2012). For a discussion of the use of multi-
criteria decision analysis in the context of complex risk assessments regarding oil and gas, see, for example, 
Kolios and Okoro (2018). For a discussion of multi-criteria decision analysis used in the context of flood risk, 
see, for example, Kubal et al (2009).  
769 Belton and Stewart (2002), pp 1-8; Garmendia and Gamboa (2012). See also Razieh (2013), p 25. Razieh says 
that there are (at least) over 70 multi-criteria decision analysis models and various approaches to it. For a 
discussion of the various approaches to multi-criteria decision analysis, see also, for example, Kain and 
Söderberg (2008). 
770 Davies et al (2013); Garmendia and Gamboa (2012). 
771 Davies et al (2013), p 937 emphasise that participatory multi-criteria decision analysis has been applied in a 
range of natural resource management situations including the management of forest and water resources 
conservation planning and sustainability. Roca et al (2008), p400 discuss participatory multi-criteria decision 
analysis in the context of coastal erosion and also highlight its application in the context of dealing with 
energy, protected marine areas and freshwater problems. 
772 Razieh (2013). 
773 See, for example, Garmendia and Gamboa (2012). 
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PMCDA is said to help decision-makers simplify complex problems and manage competing 

stakeholder interests and values by offering a framework to: 

 

a) gather and analyse a diverse range of information (including expert knowledge and 

knowledge of stakeholder values); and 

b) weight social preferences and values; and 

c) transparently apply it to inform regulatory decisions.774 

 

Essentially, the PMCDA process starts with the identification of stakeholders/participants. 

Then the problem/key issues and perspectives are defined. Both of these steps tend to rely 

on more than traditional public consultation. Rather, they include in-depth interviews, focus 

groups, workshops and document analysis. Typically, experts and stakeholders then work 

together to develop decision-making criteria. The criteria are ranked/weighted. The 

weightings are informed by an assessment of stakeholder values and interests. A multi-

criteria evaluation method is chosen775 and decision options are developed and scored 

against each criteria. The applied statistical model ranks alternatives in line with the 

information obtained earlier in the process. The results of the model are socially analysed. 

The results are deliberated and they are open for debate with the public to test the 

robustness of the decision.776 

 

Relevantly, PMCDA helps decision-makers learn about stakeholder priorities and values, 

particularly where value conflicts arise. It facilitates compromise to facilitate the creation of a 

preferred course of action. Moreover, it aligns with the participatory nature of planning in the 

sense that it recognises the diversity of stakeholder values and allows people to express 

their personal preferences amongst choices. The framework highlights how values and 

priorities differ and recognises that value judgments need to be made about the weight given 

to them. PMCDA cannot take away the need to make difficult value judgments but it makes 

them explicit. It makes the process for developing decision-making criteria and the weight 

given to that criteria, explicit.777 Transparency is important because, although there is no way 

to evade the fact that it is impossible to satisfy all stakeholders, revealing the values and 

 
774 See, for example, Garmendia and Gamboa (2012), p 111. See also Davies et al (2013), p 937.   
775 There are many possible models and each one has its advantages and disadvantages. Those are weighed up 
to choose the most appropriate model for the circumstance. 
776 There are more detailed explanations and illustrations of the phases of PMCDA in the literature. See, for 
example, Davies et al (2013), Figure 1; Garmendia and Gamboa (2012); Roca et al (2008), Figure 3.  
777 Davies et al (2013), pp 940-941; Kain and Söderberg (2008); Roca et al (2008); Garmendia and Gamboa 
(2012). 
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weight given to them can help stakeholders understand the basis for decisions.  If local 

governments make those judgments by reference to what matters most to people, and 

explain their decisions, they should have more confidence to decide and declare what is 

most important.  

 

PMCDA does not dissolve complexity but is a promising tool to help local governments 

navigate through it. For that reason, it is worthy of further research. Ultimately, if PMCDA 

was to be applied, the process of preparing a planning scheme will still be complex but 

putting the effort in upfront would be worthwhile because local governments can be 

empowered to decide and declare their planning scheme goals. The planning scheme 

created out of the process can be clearer by declaring clear goals up front and expressing 

planning policy in a direct and succinct way.  Once the local government is clear about the 

shape of its goals, local governments can purposively pursue and clearly articulate 

measures to advance them. They can prepare a planning scheme that regulates by way of 

clear standards rather than vague goals.778 

 

Part 2, Responding to a need for clearly articulated measures that 

give effect to clearly articulated goals 
Once goals are clear, the focus should be on drafting clear planning scheme provisions that 

regulate development to give effect to those goals. The planning scheme should express 

clearly articulated measures that give effect to clearly articulated goals. Recalling from 

chapter 5, development is regulated according to allocated levels of assessment and 

assessed against assessment benchmarks, I focus on those two things.   

 

Firstly, I say that the levels of assessment should advance planning scheme goals and send 

clear messages about when (and to what extent) development gives rise to a risk of harm to 

their achievement. I suggest that RBR is a valuable tool to apply in this regard.  Secondly, I 

say that clearly articulated planning scheme goals ought to be advanced by setting clear 

assessment benchmarks. Specifically, PBP should be defined in law to encourage the use of 

clear and measurable performance criteria and to allow local governments to prohibit 

development to advance clarity and protect what is most important.  

 

 
778 I suggest that it is logical to use the strategic outcomes in the planning scheme as a mechanism to articulate 
context-specific planning scheme goals. 
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6.3 Levels of assessment should advance planning scheme goals and 

send clear messages about what is a risk to their advancement 

6.3.1 Levels of assessment should be informed by a formalised assessment of risk 

It is in the allocation of levels of assessment that I suggest RBR can be usefully applied to 

reduce planning scheme complexity. For reasons I have explained, a formalised risk 

assessment has limited value in helping local governments shape their goals. Questions 

about shaping planning scheme goals are driven by values more than risk. RBR is less 

suited to shaping goals and more focussed on ensuring that regulators effectively manage 

risk to achieve them.779  Once goals are clear, however, RBR is well placed to help local 

governments choose a regulatory response to give effect to them.  

 

My research about RBR makes it clear that risk is typically managed by making a choice to 

avoid, reduce or retain it.780 The appropriateness of the choice depends on the level of risk. 

As I explain in chapter 5, levels of assessment are intended to align with risk avoidance, 

reduction and retention strategies. A low risk development should be given less regulatory 

attention (allocated a lower level of assessment) than a high risk development.781 Despite a 

legislative intention that they be allocated according to risk, the law does not require that 

levels of assessment be informed by an assessment of risk. The current framework allows 

for levels of assessment to be informed by professional judgments about risk rather than a 

formalised assessment of it.  I suggest that a formalised and transparent risk assessment 

should be required to inform decisions about levels of assessment.  

 

Next, I explain how formally assessing risk to inform levels of assessment can help to reduce 

planning scheme complexity. 

 

Perhaps most obviously, if risk is not formally assessed, a low risk development application 

could be subject to an excessive regulatory response. Time could be spent on drafting 

regulatory provisions for low risk developments that do not warrant regulatory attention. In 

light of the complexity of the process of preparing a planning scheme, this is not a desirable 

outcome. Secondly, risk-based levels of assessment can help improve the clarity of 

messages in planning schemes. Planning schemes will be less complex if they have clear 

goals and their regulatory provisions send clear messages that advance them. Levels of 

 
779 See, for example, Black and Baldwin (2016), p 586. 
780 See chapter 2.2.5. I also discuss the option of risk transfer but it is less relevant to the planning scheme 
context.  
781 See my discussion of levels of assessment in chapter 5. 
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assessment determine the extent of regulation that applies to development. In doing so, they 

send messages about how easy or difficult it will be to develop land. Those messages 

should align with risk so that a low risk development is subject to a lesser regulatory 

response than a high risk development and development that helps to advance the goal is 

encouraged.782 A formalised risk assessment can provide a framework for that to occur.783  

 

For example, let us say that the planning goal for a locality is shaped in a way that 

emphasises economic growth with a focus on higher intensity commercial developments. Let 

us say that a development application for a particular use presents a high risk to 

advancement of the goal. It may be that the use could be appropriate but it is risky and 

warrants greater regulatory attention. The level of assessment should align with that 

conclusion. On the other hand, let us say that a risk assessment reveals that a proposal for 

another use would actually help to advance that goal. The levels of assessment for that use 

should send a message that the goal is to encourage commercial developments and the 

proposed use is not a risk to advancement of that goal.  

 

Thirdly, risk-based levels of assessment can improve transparency about decisions and help 

to reduce community dissatisfaction. My research in chapter 5 highlighted that the 

community can be frustrated by decisions about the allocation of levels of assessment, 

particularly where it leads to the public being shut out of the planning process (not being 

given an opportunity to make a submission).784 The problem is that the planning scheme is 

not regulating to protect what is most important to the community and the public lacks a clear 

understanding of the basis for allocating levels of assessment. A formalised risk assessment 

could help to address this problem.785 Let us say, for example, that a formalised risk 

assessment reveals that a development is not likely to conflict with the planning scheme 

goals and a decision is made to allocate code assessment to it. If, as I have suggested, (a) 

the planning scheme goals reflect community values; and (b) a formalised and transparent 

risk assessment is undertaken, the basis for allocating code assessment to the development 

will be clear and evidence-based.  

 

I have emphasised throughout my thesis that an assessment of risk in the planning context 

needs to allow for a qualitative approach and will necessarily involve some subjective 

 
782 For a discussion of encouraging a regulatory approach that is proportionate to risk, see, for example, 
Bounds (2010), pp 16, Hutter (2005), p 6; Nicholls (2015), p 4; Renn et al (2011), p 241. 
783 See chapter 2 for an overview of risk-based regulation. 
784 The right to make a submission about a development application only applies to impact assessable 
development. See Planning Act 2016 (Qld), s 53. 
785 See my discussion of the Maleny service station example in chapter 5.1.2. 
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judgments. For example, it would be appropriate to account for public perceptions about 

whether, and to what extent, proposed uses of premises give rise to a risk of harm to the 

goal. Then, it would be appropriate for the local government to make judgments about how 

much weight to give to those subjective perceptions of risk. However, if subjective judgments 

are made explicit, a risk assessment provides a useful tool to help local governments align 

levels of assessment with their planning scheme goals and explain the basis for their 

allocation to stakeholders. There should be less scope for criticisms about the public being 

shut out of the planning process and the local government can feel more confident that its 

planning scheme is protecting what is most important to the community. In essence, my 

argument here is this: if stakeholders are included in the process of shaping the goal786 and 

assessing the risk of harm that development brings to its achievement, there is less scope 

for public dissatisfaction, greater clarity around the goals that a planning scheme seeks to 

advance and clearer measures to advance them. 

 

There is, however, a hurdle to overcome. Regardless of the level of risk associated with 

development, the law does not allow local governments to choose a risk avoidance strategy 

in its planning scheme. It does not allow local governments to choose to prohibit 

development.787 The lack of freedom to say an outright and upfront ‘no’ to development has 

triggered a tendency to favour uncertain and longwinded planning scheme provisions. If a 

clear ‘no’ is expressed from the outset, it avoids the need for convoluted planning scheme 

provisions to effectively say the same thing.  It avoids unnecessary complexity.788  

 

6.3.2 Justifying a decision to prohibit development in order to protect what is most 

important 

By preventing local governments from choosing to prohibit development, the law limits the 

power of local governments to effectively manage risk.789  In doing so, it triggers a tendency 

to draft convoluted planning scheme provisions that represent a round-about way of 

deterring unwanted development.  I suggest that local governments should be given the 

power to prohibit development where it represents a proportionate response to risk. In order 

to demonstrate that a prohibition is warranted, in a particular context, local governments 

should be required to undertake a transparent and formalised risk assessment. Applying 

RBR to require a formalised assessment of risk to inform levels of assessment could help to 

 
786 See part 1 of this chapter. 
787 Planning Act 2016 (Qld), s 43(5). See also my discussion of prohibitions in chapter 5.3. 
788 See my discussion of prohibitions in chapter 5.3. See also, for example, Frew (2011); Frew et al (2016). 
789 Planning Act 2016 (Qld), s 43(5)(a). 
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reduce planning scheme complexity by justifying a decision to prohibit development to 

protect what is most important. 

 

Regulating to prohibit an activity is a risk avoidance strategy. It is a strategy that represents 

a refusal to accept the risk of harm arising out of development (despite the benefits that it 

could bring).790  The law does not allow local governments to choose to prohibit 

development.791 Prohibitions are a crude, heavy and unsophisticated regulatory response 

but that does not mean that they are always inappropriate.792 Applying RBR literature, risk 

avoidance strategies (such as prohibitions) are appropriate when they represent a 

proportionate response to risk.  They are appropriate if a formalised and transparent risk 

assessment produces a conclusion that development is of such a high risk that it is 

unacceptable and a risk reduction strategy is not appropriate (the risk cannot be effectively 

mitigated).793  

 

In saying an outright and upfront ‘no’, prohibitions avoid the need for longwinded and 

convoluted planning scheme provisions that add unnecessary complexity.794 I am not in 

favour of a total freedom to prohibit development but I say that prohibitions are appropriate 

where they represent a proportionate regulatory response. Applying RBR, prohibiting 

development can be an appropriate risk management response for the highest risk 

developments (and in cases where that risk cannot be effectively mitigated).795 Applying 

RBR could help local governments justify a decision to prohibit development so that the 

planning scheme can be more clear and succinct. 

 

Regulating residential development in natural hazard areas is an obvious example. Let us 

say the planning goal is to protect people and property from the flood hazard risks.796 For 

some flood-prone areas, the local government may be satisfied that the risk of harm can be 

effectively mitigated by the planning scheme. However, for some flood-prone areas, a local 

government may be concerned that a site/area is subject to unacceptably high flood risks. In 

 
790 See, for example, Baccarini (2015), p 326. 
791 Planning Act 2016 (Qld), s 43(5)(a). 
792 Majone (2010), p 114. 
793 For a discussion of the use of prohibitions in RBR and in particular, the need for a case to be made for their 
use, see Majone (2010), p 114. For a discussion of prescription more generally, see, for example, Gunningham 
(2007), p 6. For a discussion of encouraging a regulatory approach that is proportionate to risk, see, for 
example, Bounds (2010), p23; Hutter (2005), p 6; Nicholls (2015), p 4; Renn et al (2011), p 241. 
794 See, for example, Frew (2011); Frew et al (2016). 
795 See chapter 5.3 for a discussion of prohibitions as a cause of planning scheme complexity. 
796 See, for example, the discussion of managing natural hazard risks in Department of Infrastructure, Local 
Government and Planning (Qld) (2017); Department of Infrastructure, Local Government and Planning (Qld) 
(2016a). 
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those cases, a formalised risk assessment could be undertaken. The risk assessment might 

reveal that residential development in all (or part) of the locality gives rise to an unacceptably 

high risk to people and property, and that risk cannot be effectively mitigated. In those cases, 

rather than drafting convoluted and onerous regulatory provisions directed towards 

discouraging residential development, the local government should be able to say an 

outright and upfront ‘no’.797 The risk ought to be avoided and a prohibition is an appropriate 

regulatory response to manage that risk.   

 

I recognise that there are reasons that the law has not given local governments the power to 

prohibit development but those reasons are not strong enough to outweigh the benefits of 

being clear about what deserves the most protection from harm. The most obvious reason 

for not allowing prohibitions is that they undermine PBP. PBP has been explained as a 

system where there is ‘no presumption of land use incompatibility’.798 Prohibiting a use in an 

area is presuming that it is incompatible with other land uses in the area, which does not 

align with a pure version of PBP.799 However, like other regulatory approaches, PBP 

operates within a spectrum.800 Queensland has not chosen one regulatory approach (PBP) 

exclusively over another (zone-based planning).801 Similar to other PBP systems,802 

Queensland’s PBP system represents a hybridised approach that draws on some elements 

of zone-based planning.803 In particular, Queensland’s version of PBP already includes 

some (State imposed) prohibitions.804 Including other prohibitions that are shown to 

represent a proportionate response to risk would not be such a drastic change as to undo 

the foundations of PBP in Queensland.805  

 

I acknowledge the argument that expanding the use of prohibitions could potentially 

compromise an important benefit of PBP; the ability to encourage innovation. For example, 

 
797 For a discussion of a tendency to draft convoluted planning scheme provisions because of a lack of power to 
prohibit development, see, for example, Frew et al (2016). 
798 Spiller (2003), p 100. 
799 Porter (1998). See also the discussion that performance-based planning does not tend to use prescriptive or 
proscriptive specifications of land use acceptability in Frew (2011), pp 28-29.  
800 For a discussion of choices about regulatory approaches within a spectrum, see, for example, Lubbe-Wolff 
(2001). 
801 Hartmann and Albrecht (2014). 
802 Frew (2011), p 1, says that hybridised versions of performance-based planning are prevalent. 
803 See, for example, Steele (2010); Frew (2011); Frew et al (2016). 
804 Planning Act 2016 (Qld), ss 43-44; Planning Regulation 2017 (Qld), Schedule 10. 
805 Other jurisdictions such as Victoria and Germany also allow some prohibitions in their performance-based 
planning frameworks. For a discussion of Victoria’s use of prohibitions in the context of flood, see Practice 
Note 12: Applying the Flood Provisions in Planning Schemes (2012); Victorian Planning Provisions (2006), 
37.03; Practice Note 12: Applying the Flood Provisions in Planning Schemes (2012). For a discussion of the 
Germany example, see Hartmann and Albrecht (2014). 
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prohibiting residential development in a flood-prone zone removes the opportunity for a 

developer to come up with an innovative way to manage the risk of harm. Similarly, for 

example, if a particular industrial activity was prohibited in a particular locality, it would mean 

that the opportunity to apply technological advances to reduce noise/dust/vibration/odour 

levels are lost. The benefits of flexibility and innovation were central to Queensland’s IPA 

reform agenda and Queensland’s PBP system remains as one that is intended to encourage 

innovation.806 However, I argue that there are likely to be times when the loss of innovation 

might be worth the benefit of providing clearer, less complex planning schemes and local 

governments should be given the chance to make a case about this. 

 

6.4 Clarify Queensland’s version of performance-based planning to 

remove fear of clear and measurable performance criteria 
Even with clear goals and risk-based levels of assessment, the measures to advance those 

goals in planning schemes will continue to be unclear unless there is an understanding that 

clarity is consistent with PBP. In Queensland, PBP underpins the way in which planning 

schemes regulate development but there is confusion about the role of clear and 

measurable performance criteria. There is a misconception that vague and subjective 

planning scheme provisions align with PBP because they allow for flexibility.807 I suggest 

that, in order to encourage a shift away from vague planning scheme provisions, a sensible 

first step is to provide a definition of PBP in the Planning Act 2016 (Qld) (the 2016 Act).  The 

obvious question is: How should PBP be defined in Queensland’s planning law framework? 

 

Normatively, Frew defines PBP and says that, in theory, PBP: 

 

a) uses quantifiable808 and clear performance standards that are designed to manage the 

effects (or impacts) of development; and 

b) allows flexibility in terms of where development is located and the way that developers 

achieve compliance with the mandatory performance standard; and 

c) does not tend to rely on zoning or other prescriptive spatial land use methods; and 

d) does not tend to use prescriptive or proscriptive specifications of land use 

acceptability.809  

 
806 See chapter 5.7. 
807 See chapter 5. 
808 According to the Macquarie Dictionary, the term ‘quantifiable’ is defined to mean ‘able to be measured or 
quantified.’ 
809 Frew (2011), pp 28-29.  
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Queensland’s version of PBP has evolved as a hybrid version and I do not suggest that the 

legal definition ought to reflect a pure version of it. As a starting point for debate, I suggest 

that Queensland’s definition of PBP should draw on the following four principles. 

 

Principle 1: In order to comply with a planning scheme code, all assessable 
development must comply with all relevant performance criteria. There should be 
flexibility in the means of achieving performance criteria but not in the need for their 
achievement.810  
The assessment benchmarks are the gauge against which the development must be 

assessed. Typically, and most commonly, assessment benchmarks are included in planning 

scheme codes. Codes tend to include higher order purpose statements and a range of 

performance criteria and acceptable outcomes. Acceptable outcomes provide a specific 

example of one way to achieve compliance with performance criteria. An applicant has the 

flexibility to propose another way to achieve compliance and for that reason – compliance 

with acceptable outcomes is therefore, not mandatory. This legal principle is well established 

in case law and it should be made clear to stakeholders in a definition of PBP.811  

 

The flexibility should be limited to ‘how’ an applicant meets performance criteria – not 

‘whether’ they meet it. There should be a clear message that compliance with all relevant 

performance criteria is mandatory for assessable development.812 If performance criteria are 

written as vague statements of preferred outcomes, questions about whether a proposed 

development complies are open to interpretation.813 There is a lack of clarity for developers 

and other stakeholders. For that reason, I propose principle number 2, next. 

 

Principle 2: Clear and measurable performance criteria, capable of objective 
assessment, should be preferred over vague statements of preferred outcomes.  
Clearer, measurable development standards, capable of objective assessment, are 

consistent with PBP and would result in greater certainty and less complexity.814 If, for 

 
810 England and McInerney (2017), p 249. 
811 See, for example, K Page Main Beach Pty Ltd v Gold Coast City Council & Ors [2011] QPEC 1.  
812 Of course, I acknowledge that, for impact assessable development, the law gives assessment managers a 
discretionary power to have regard to ‘any other relevant matter’ when making its decision about a 
development application. See Planning Act 2016 (Qld), s 45(5). For a discussion of this point, see England and 
McInerney (2017). 
813 For a discussion of vague and discretionary planning schemes in Queensland, see England and McInerney 
(2017). 
814 The use of objective criteria for assessing development applications has been endorsed in Development 
Assessment Forum (2010). Frew (2011), p 305 identifies that the pure PBP tend to specify a quantifiable 
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example, a planning scheme code regulates by way of performance criteria and acceptable 

outcomes, there is no reason that performance criteria should not be drafted as clear, 

measurable standards, capable of objective assessment.  

 

It is possible to set benchmarks, capable of objective assessment, for a range of other 

planning matters (relating to the form of development) including noise, dust, traffic, odour, 

setbacks, site cover, density, operating hours, Lot sizes, awning sizes, access to public 

transport, buffers, access requirements, water (and other utility) supply, removal of specific 

types of vegetation/habitat…The list could go on. Too often, however, planning schemes 

regulate these matters by way of vague statements of preferred outcomes. The result is a 

lack of clarity for stakeholders.815  

 

Building height regulations are an obvious example. A local government may have chosen to 

avoid additional high rise buildings.  Imposing performance criteria that provides, for 

example, that building height should be consistent with the predominant character and/or 

amenity of the area does not secure achievement of the goal. It does not provide clarity for 

stakeholders because these type of stipulations are open to varying interpretation.816 

Imposing clear and quantifiable performance criteria (a maximum building height) better 

secures achievement of the planning goal and provides a clear message to stakeholders.  

 

For that reason, PBP should be defined to encourage a shift away from vague statements of 

preferred outcomes and to endorse the use of clear, measurable standards that are capable 

of objective assessment, where possible. 

 

Principle 3: Subjectively assessed performance criteria should be reserved for 
regulating planning impacts that cannot be quantified 
I acknowledge that it may not always be possible (or appropriate) to regulate by imposing a 

measurable standard, capable of objective assessment. For example, planning impacts 

extend to social impacts arising out of development. These impacts can be subjectively 

perceived and do not lend themselves to measurable standards and objective analysis.817 

What is more, some aspects of amenity are not tangible and relate to subjective perceptions 

 
benchmark but leave flexibility in terms of the means of achievement. He highlights that this approach 
recognises the importance of trying to balance flexibility and certainty.  
815 There is no need for the regulation of matters relating to form of development to be vague. Even a pure 
version of PBP does not conflict with clear stipulations about form; only about use. 
816 See, for example, my discussion in chapter 5.2. See also my discussion of building heights in chapter 3. 
817 See, for example, my discussion of Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7 in 
chapter 2.8.3. 
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of place. A quantifiable standard would not capture things such as the ‘air’ and ‘feel’ of a 

place but those matters still need to be regulated.818  In those cases (alone), it is appropriate 

for performance criteria to be non-measurable. However, it should still be as specific as 

possible to provide clear guidance for stakeholders. 

 

Principle 4: Development should only be categorised as prohibited development 
where it represents a proportionate response to risk.  
I refer back to my recommendation about prohibitions in part 6.3.2.  

 

Finally, I emphasise that, whatever the legal definition of PBP, it should be accompanied by 

an education campaign and guidance material. For example, the Minister’s Guidelines and 

Rules819 could be amended to include guidance about (and examples of) the use of clear 

development standards to regulate development in planning schemes. Guidance material 

should practically demonstrate how clear performance criteria can operate to reinforce the 

appropriateness of their use in Queensland’s PBP system. 

 

6.5 Conclusion 
My thesis has highlighted the problem of planning scheme complexity in Queensland. To 

avoid matching the wrong solutions to the problem, I have unravelled the causes of planning 

scheme complexity and responded to them. In doing so, I have explored the opportunities 

and limitations of a risk-based response to planning scheme complexity and I have 

highlighted areas where another response is better suited.  

 

I have emphasised that planning schemes will be less complex if local governments start 

being clear about their goals. The courage to be clear can arise out of an approach that 

makes sure that decisions about ES are informed by community values and that the basis 

for making decisions about ES is more transparent, comprehensible and accessible to the 

public. I have explored the scope to apply RBR to help local governments make those 

choices. RBR is a ‘buzzword’820 in the regulatory space but it is not a silver bullet. It has 

been sold as a regulatory tool to simplify complex decisions but has a limited ability to 

overcome the complexity of shaping planning scheme goals. Nevertheless, it offers some 

valuable lessons about trade-offs and it led me to identify a related and potentially valuable 

 
818 See, for example, Broad v Baptist Union & BCC [1986] Qd R 317 at 326 in Webster v Caboolture Shire Council 
[2008] QPEC 82 at [46]. Also see my discussion of amenity in chapter 1.3.5. 
819 Department of Infrastructure, Local Government and Planning (Qld) (2017). 
820 Fisher (2003), p 1. 
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decision-making tool: PMCDA. PMCDA shows promise in its ability to help local 

governments navigate through the complexity of shaping its planning scheme goals. 

Moreover, it is promising in terms of its ability to make decisions about ES more transparent, 

comprehensible and accessible to the public. Ultimately, the process of preparing a planning 

scheme may still be complex but the planning scheme created out of the process can be 

clearer by clarifying goals up front and expressing planning policy in a direct and succinct 

way. The value of this tool in helping local governments to shape their planning scheme 

goals is worthy of further research.  

 

Once planning goals are clear, the focus can shift to drafting a planning scheme that clearly 

articulates them and produces clear measures to advance their achievement. Development 

is regulated by allocating levels of assessment to it and requiring compliance with relevant 

assessment benchmarks, including performance criteria. I have explored if and how RBR 

could be usefully applied to ensure that levels of assessment send clear messages that align 

with (and advance) the planning scheme’s clearly articulated goals. Specifically, I have 

emphasised the benefit of RBR in providing a formalised and transparent framework for 

allocating levels of assessment according to risk. What is more, RBR can be applied to help 

local governments be clear about what it is they most want to protect from harm. It can be 

applied to help them justify a choice to prohibit development where it represents a 

proportionate response to risk. I have also emphasised that, even with clear goals and risk-

based levels of assessment, planning schemes will continue to be unclear unless 

Queensland’s fear of clear and measurable performance criteria is overcome. I have argued 

that this fear is best overcome by defining PBP in law to create a clear and common 

understanding of it.  

 

My research findings are valuable and offer important lessons to improve the situation but, 

on its own, my thesis will not entirely resolve planning scheme complexity. For that reason, I 

hope that my thesis is not the last word on the issue and I encourage further research to 

facilitate debate and continual improvement.  
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7.0 Conclusion 
My thesis has applied risk theory to the long-standing problem of planning scheme 

complexity in Queensland. Planning scheme complexity has two elements. Firstly, the 

process of preparing a planning scheme is complex, taking years and costing a lot of money. 

Secondly, the documents created out of the process are unclear and their lack of clarity 

generates uncertainty.  

 

Much has been written to criticise Queensland’s planning schemes in terms of their 

complexity but it is a legal problem that, so far, defies solving. Solving the problem relies on 

an understanding of its fundamental cause/s. My thesis provides that understanding but it 

goes further. It provides a novel and significant contribution to the debate by exploring the 

potential application of risk-based regulation (RBR) to understand and reduce planning 

scheme complexity.  

 

The substantive part of my thesis started with an overview of RBR. It was important to 

include this research up front because, along with knowledge from law and planning, my 

research about RBR informed my analysis of planning scheme complexity. In particular, in 

analysing the causes of the problem, I applied concepts such as risk perception, risk 

appetite, trade-offs, societal and institutional risk. Moreover, RBR is critically important to my 

thesis because I applied it to provide a novel way to address planning scheme complexity in 

Queensland.  

 

After introducing the concept of RBR, in chapter 3, I traced the evolution of planning scheme 

complexity. I identified that the start of the problem aligns with the introduction of the 

Integrated Planning Act 1997 (Qld) (the IPA), which guided me to a legal analysis of those 

reforms and highlighted the areas of law reform that fundamentally shaped planning 

schemes. Introducing ecological sustainability (ES), as a purpose for planning, broadened 

the scope and complexity of planning scheme goals. Introducing performance-based 

planning (PBP) changed the way that planning schemes regulate development. Logically, in 

chapters 4 and 5, my research moved on to deeply analyse those two concepts and to 
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explain how they have complicated the process of preparing a planning scheme and the 

resultant document. 

 

In chapter 4, I argued that ES complicates the process of preparing a planning scheme. I 

illustrated that attempting to prepare a planning scheme that balances goals to advance the 

community’s economic, social/cultural and ecological wellbeing is complex. It is not a matter 

of giving each element of ES equal weight. The appropriate balance between the elements 

of ES depends on what is most important, in each context, but there is no objectively ‘right’ 

answer to that question. It is a value-driven issue. Local governments are given the 

discretionary power (and responsibility) to shape the balance between these considerations.  

Paralysed by the value-conflicts and institutional risk of political harm that arises out of 

deciding the weight that ought to be given to each element of ES, local governments are 

eschewing their responsibility to clearly articulate meaningful planning scheme goals. The 

need to address this problem is strengthened because the complexity of the process 

contributes to the complexity of the document. This is because goals must be clear before 

clear measures to advance them can be written.   The result is planning schemes provide an 

incomplete and unclear picture about planning intentions and how planning decisions will be 

made.  

 

In chapter 5, I analysed PBP as a cause of planning scheme complexity and argued that the 

way it has been implemented has created unclear planning schemes. My arguments around 

PBP as a cause of planning scheme complexity can be summarised as follows. Firstly, the 

lack of power to choose to prohibit development results in a lack of clarity in planning 

schemes. Development is regulated according to levels of assessment and the intention is 

that high risk development is subject to high levels of assessment. However, levels of 

assessment are not informed by formalised risk assessments, which means that local 

governments lack the evidence to properly understand what should be given most regulatory 

attention. What is more, because of a misguided fixation with avoiding prohibitions in PBP, 

there is no power for local governments to be clear about protecting what is most important 

by saying an outright and upfront (clear) ‘no’ to development that presents an unacceptable 

risk to achieving that protection. Secondly, development is also regulated by assessment 

benchmarks but local governments overuse vague performance criteria. There is often no 

objective way to determine if a proposal complies with a standard and decision-makers need 

to exercise judgment. This approach to PBP creates a lack of clarity and advances 

uncertainty but it also aligns with the flexibility agenda because it allows for discretionary 

decision-making. Making decisions about whether ecology or economy is most important is 

challenging and it gives rise to an institutional risk of political harm. Queensland’s approach 
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to PBP has allowed local governments to escape those decisions by favouring flexibility and 

vague planning scheme provisions. This type of planning leaves stakeholders with unclear 

planning schemes that advance uncertainty. The key to producing clearer and more succinct 

planning schemes is to address the causes of complexity.   

 

In chapter 6, I provided my ideas about a response to the causes of planning complexity. 

Uniquely, my response was informed by my research about risk. RBR has gained popularity 

and generated excitement in the regulatory space. It has become widely endorsed as a way 

to achieve better regulatory outcomes. My research highlights that, as a regulatory response 

to planning scheme complexity, RBR offers some potential benefits but it also suffers from 

some important limitations. I identified where a risk-based response to planning scheme 

complexity is well suited and where other responses are needed.  

 

Firstly, I asked if RBR could help local governments better manage the complexities of 

decisions about ES and build the courage to reflect them in clearly articulated planning 

scheme goals. I concluded that, to this end, RBR has some limitations because it fails to 

sufficiently answer questions about how to synthesise and weigh up expert knowledge and 

knowledge about values in order to make complex decisions. If local governments are to be 

successful in deciding upon and declaring their planning scheme goals, they need a more 

specific decision-making tool that can help them navigate those matters. Participatory multi-

criteria decision analysis (PMCDA) is one such tool that could help local governments build 

the courage to decide and declare their planning goals. PMCDA does not dissolve the need 

to make complex decisions or value judgments but it provides an aid to manage their 

complexity. Ultimately, the process of preparing a planning scheme will continue to be 

complex but putting the effort in would be worthwhile because the planning scheme created 

out of the process can be clearer if it sets priorities up front and expresses planning policy in 

a more direct way.   

 

Secondly, I explored if and how RBR could help local governments express clearly 

articulated measures that give effect to clearly articulated goals. Development is regulated 

according to allocated levels of assessment and assessed against assessment benchmarks, 

so I focus on those two things.  Levels of assessment should advance planning scheme 

goals and send clear messages about when (and to what extent) development gives rise to 

a risk of harm to their achievement. I suggested that RBR is a valuable tool to apply in this 

regard.  I recommended that levels of assessment should be informed by a formalised risk 

assessment and I argued in favour of legislating to allow local governments to choose to 

categorise development as prohibited where it represents a proportionate response to risk. If 
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a prohibition represents a proportionate response to risk, it is the simplest and most 

appropriate way to send a clear and concise message about what is most important and 

when development cannot occur. Then, I said that clearly articulated planning scheme goals 

ought to be advanced by setting clear assessment benchmarks. I did not see a substantial 

role for RBR in terms of improving the clarity of assessment benchmarks because the 

problem stems from a failure to properly implement PBP. There is a misconception that 

vague and subjective planning scheme provisions align with PBP because they allow for 

flexibility. This approach to PBP is also convenient in the context of advancing a flexibility 

agenda and avoiding the need to clearly articulate whether economy is more important than 

ecology. Accordingly, I suggested that PBP should be defined in law and I outlined four key 

principles that should form the basis of its definition. I argued that, in order to comply with a 

planning scheme code, all assessable development must comply with all relevant 

performance criteria. There should be flexibility in the means of achieving performance 

criteria but not in the need for their achievement. Secondly, I said that clear and measurable 

performance criteria, capable of objective assessment, should be preferred over vague 

statements of preferred outcomes. Thirdly, I argued that subjectively assessed performance 

criteria should be reserved for regulating planning impacts that cannot be quantified and 

finally, I reiterate my point that local governments should be given the power to prohibit 

development where it represents a proportion response to risk. Ultimately, a clearer 

understanding of PBP would facilitate the creation of clear and measurable performance 

criteria and allowing risk-based prohibitions would allow local governments to advance clarity 

and protect what is most important. 

 

7.1 A final word on my own values about ES 
My research touches on the issue of values in planning and my research journey has caused 

me to give deeper thought to my own values.  At the end of it, my overriding concerns are 

not so much about whether local governments can build the courage to decide and declare 

their planning scheme goals and clearly articulate them in planning schemes. Unwisely or 

not, I am hopeful about those things. My concerns are more about the values that will inform 

planning scheme goals because in the words of Sir David Attenborough, ‘no one will protect 

what they don’t care about’. Most, if not all, of us care about all three elements of ES but 

those elements are conflicted. Advancing economic wellbeing can harm ecological 

wellbeing. My research about risk in the context of planning has continually reminded me 

that there is a need to choose what we care most about - what we most want to protect from 

harm. Discussing the British planning system, Davoudi said: 
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Despite the rhetoric of sustainable development, the planning system has remained deeply 

preoccupied with short-term economic priorities against the interests of long-term 

environmental concerns.821 

 

I make a similar point about Queensland’s planning system in my co-authored paper.822 In a 

world that continues to emphasise economic growth despite being faced with serious threats 

to ecological wellbeing, in my view, the most serious risk seems to be that we will not be 

wise about choosing what we most want to protect from harm - that we will not have the 

courage to abandon the status quo of relying on a version of ES that focuses on a balance 

between the elements of ES. The result of that version of ES is one that favours high levels 

of discretion that tends to favour short term economic goals. It is time to start to view ES (the 

goal of planning) through an eco-centric lens. We face a risk of failing to build the courage to 

view ES (the goal of planning) through an eco-centric lens. It is time to acknowledge that we 

have reached (or gone beyond) the point where, in order to advance the public interest, we 

need to prioritise ecological wellbeing. 

  

 
821 Davoudi et al (2001), p 91.  
822 England and McInerney (2017). 



 

178 
 

 

Reference list 
Cases 

Arksmead Pty Ltd v Council of the City of Gold Coast [1999] QPELR 322.  

Bell v Brisbane City Council & Ors [2017] QPEC 26. 

Bell v Brisbane City Council & Ors [2018] QCA 84. 

Body Corporate for Kelly’s Beach Resort v Burnett Shire Council & Ors [2003] QPEC 023. 
Chesol Pty Ltd v Logan City Council [2007] QPEC 001.  

Ex Parte Tooth and Co Ltd v Re Parramatta City Council (1955) 20 LGR (NSW) 60. 

Gold Coast City Council v K Page Main Beach Pty Ltd [2011] QCA 332. 

Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7. 

Jenkinson Pty Ltd v Caloundra City Council [2002] QPELR 527. 

K Page Main Beach Pty Ltd v Gold Coast City Council & Ors [2011] QPEC 1. 

Kerr v Caloundra City Council & Ors [2008] QPEC 39. 

KO v Brisbane City Council & Anor [2018] QPEC 35. 
Lewiac Pty Ltd v Gold Coast City Council (1994) 83 LGERA 224. 

Luke v Maroochy Shire Council & Watpac Developments [2003] QPEC 005. 

Masonre Pty Ltd v Logan City Council [2014] QPEC 51. 

Petty & Ors v Brisbane City Council & Anor [2018] QPEC 2. 

SDW Projects Pty Ltd v Gold Coast City Council (2006 QPEC) 074 QPEC. 

Sumajen Pty Ltd v Sydney City Council (Land & Environment Court of New South Wales, 

unreported, 17 February 1995. 
United Petroleum Pty Ltd v Gold Coast City Council & Anor [2018] QPEC 008. 

Vynotas Pty Ltd v Brisbane City Council (2001) QPELR 14. 

Webster v Caboolture Shire Council [2008] QPEC 82. 
Westfield Management Ltd v Pine Rivers Shire Council & Anor (2004) QPELR 337. 

Yu Feng Pty Ltd v Maroochy Shire Council (1996) 92 LGERA 41. 

Webster v Caboolture Shire Council [2008] QPEC 82. 

 

Legislation 

Integrated Planning Act (Qld). 

Integrated Planning Bill 1997 (Qld), explanatory note. 

Integrated Planning Bill 1997 (Qld), second reading speech (Hon. D. E. McCauley). 
Local Government (Planning and Environment) Act (Qld). 

Local Government Act 2009 (Qld). 

Planning Act 2016 (Qld).  

Planning Bill 2015 (Qld), explanatory note. 

Sustainable Planning Act (Qld). 

Sustainable Planning Bill 2009 (Qld), explanatory note. 

 



 

179 
 

Secondary sources 

Books 

David Baccarini (2015) 'Managing Risk in Residential Land Development in Australia' in Julie Brunner 

and John Glasson (eds) Contemporary Issues in Australian Urban and Regional Planning, 
Routledge. 

Robert Baldwin and Martin Cave (1999) Understanding Regulation: Theory, Strategy and Practice, 

Oxford University Press. 

Robert Baldwin et al (2012) 'Chapter 13, Risk-based Regulation' in Understanding Regulation - 

Theory, Strategy and Practice, Oxford University Press. 

Gerry Bates (2016) Environmental Law in Australia, 9th Edition, LexisNexis Butterworths. 

Ulrich Beck (1992) Risk Society: Towards a New Modernity, Sage Publications. 

Ulrich Beck (2000) 'Foreward' in Stuart Allan, Barbara Adam and Cynthia Carter (eds) Environmental 

Risks and the Media, Routledge Publishing. 

Ulrich Beck (2009) World at Risk, Polity Press. 

Valerie Belton and Theodore Stewart (2002), Multiple Criteria Decision Analysis: An Integrated 

Approach, Kluwer Academic Publishers. 

Luca Bertolini (2010) 'Coping with the Irreducible Uncertainties of Planning: An Evolutionary 

Approach' in Jean Hillier and Patsy Healey (eds) The Ashgate Research Companion to 

Planning Theory, Ashgate Publishing Limited. 

Julia Black (2010b) 'The Role of Risk in Regulatory Processes' in Robert Baldwin, Martin Cave and 
Martin Lodge (eds) The Oxford Handbook of Regulation, Oxford University Press. 

P Booth (1996) Controlling Development: Certainty and Discretion in Europe, the USA and Hong 

Kong, UCL Press. 

Peter Cane and Herbert Kritzer (eds) (2010) The Oxford Handbook of Empirical Legal Research, 

Oxford University Press. 

John Chicken and Tamar Posner (1998) The Philosophy of Risk, ICE Publishing. 

National Research Council (1983) Risk Assessment in the Federal Government: Managing the 

Process, National Academy Press. 

Simin Davoudi (2001) ‘Planning and the Twin Discourses of Sustainability’ in Layard et al (eds) 

Planning For a Sustainable Future, Spon Press. 

Johan den Hertog (1999) 'General Theories of Regulation' in B Bouckaert and G De Geest (eds) 

Encyclopedia of Law and Economics. 

William Eggers (1990) Land Use Reform through Performance Zoning, Reason Foundation. 

Donald Elliott (2008) A Better Way to Zone: Ten Principles to Create More Livable Cities, Island 

Press. 
Rachael Field and Nickolas James (2013) The New Lawyer, Jon Wiley and Sons (Australia) Limited. 

Baruch Fischhoff et al (1981) Acceptable Risk, Cambridge University Press. 

Elizabeth Fisher (2006) 'Risk and Environmental Law: A Beginner's Guide' in Benjamin Richardson 

and Stepan Wood (eds) Environmental Law for Sustainability, Hart Publishing. 

Elizabeth Fisher (2010a) Risk Regulation and Administrative Constitutionalism, Hart Publishing. 



 

180 
 

Alan Fogg (1974) Australian Town Planning Law Uniformity and Change, University of Queensland 

Press. 

David Garland (2003) 'The Rise of Risk' in Richard Ericson and Aaron Dllyle (eds) Risk and Morality, 

University of Toronot Press. 
Anthony Giddens (1990) The Consequences of Modernity, Polity Press. 

Lee Godden and Jacqueline Peel (2010) Environmental Law: Scientific, Policy and Regulatory 

Dimensions, Oxford University Press. 

Frank Furedi (2002) Culture of Fear: Risk Taking and the Morality of Low Expectation, Continuum. 

Michael Goldberg (1986) 'Rational Planning and Uncertainty: Moving Beyond the Narrowly Analytic to 

Cope with the Unforeseen and the Unforeseeable' in David Morley and Arie Shachar (eds) 

Planning in Turbulence, The Magnes Press. 

Dominic Golding (1992) 'A Social and Programmatic History of Risk Research' in Sheldon Krimsky 
and Dominic Golding (eds) Social Theories of Risk, Praeger Publishers. 

Fiona Haines (2011) The Paradox of Regulation: What Regulation Can Achieve and What it Cannot, 

Edward Elgar Publishing Limited. 

M Hajer (1997) The Politics of Environmental Discourse: Ecological Modernization and the Policy 

Process, Oxford Scholarship Online. 

Bridget Hutter (2001) Regulation and Risk: Occupational Health and Safety on the Railways, Oxford 

University Press. 

Richard Jones (2012) 20% Chance of Rain: Exploring the Concept of Risk, John Wiley & Sons Inc. 
Hok-Lin Leung (2003) Land Use Planning Made Plain, Second Edition, University of Toronto Press. 

Nicholas Low (1991) Planning, Politics and the State: Political Foundations of Planning Thought, 

Unwin Hyman Ltd. 

D.G Mayo and R.D Hollander (1991) Acceptable evidence: Science and values in risk management, 

Oxford University Press. 

Garry Middle and Diana MacCallum (2015) 'Democracy and the Risk Society' in Julie Brunner and 

John Glasson (eds) Contemporary Issues in Australian Urban and Regional Planning, 
Routledge. 

National Research Council (1994) Science and Judgment in Risk Assessment, National Academy 

Press. 

Ortwin Renn (1992) 'Concepts of Risk: A Classification' in Sheldon Krimsky and Dominic Golding 

(eds) Social theories of risk, Praeger Publishers. 

Nikolas Rose (2002) 'At Risk of Madness' in Tom Baker and Jonathan Simon (eds) Embracing Risk: 

The Changing Culture of Insurance and Responsibility, Chicago University Press. 

Stephen Rowley (2017) The Victorian Planning System, The Federation Press. 
Anaya Roy (2010) 'Informality and the Politics of Planning' in Patsy Healey and Jean Hillier (eds) The 

Ashgate Research Companion to Planning Theory, Ashgate Publishing Limited. 

Bruce Schindler (2007) 'Public Acceptance of Wildland Fire Conditions and Fuel Reduction Practices: 

Challenges for Federal Forest Managers' in Daniel Terry et al (eds) People, Fire and Forests - 

A Synthesis of Wildfire Social Science, Oregan State University Press. 



 

181 
 

D Scott (2007) 'Risk as a Technique of Governance in an Era of Biotechnological Innovation: 

Implications for Democratic Citizenship and Strategies of Resistance' in Law Commission of 

Canada (ed) Risk and Trust: Including Or Excluding Citizens?, Fernwood Publishing. 

Malcolm Sparrow (2000) The Regulatory Craft: Controlling Risks, Solving Problems and Managing 

Compliance, Brookings Institution Press. 

Malcolm Sparrow (2008) The Character of Harms, University Press. 

Jenny Steele (2014) 'Environmental Regulation, Risk, and Precaution' in Risks and Legal Theory, Hart 

Publishing. 

Piet Strydom (2002) Rifsk, Environment and Society: Ongoing Debates, Current Issues and Future 

Prospects, Open University Press. 

Marjolein VanAsselt (2000) Perspectives on Uncertainty and Risk, Kluwer Academic Publishers. 

Robert Yin (2009) Case Study Research: Design and Methods, Fourth edn, Sage Publications. 
 

Journal articles 

John Abbott (2012) 'Planning as Managing Uncertainty: Making the 1996 Livable Region Strategic 

Plan for Greater Vancouver' 27 Planning Practice & Research 571. 

Ernest Alexander (2009) 'Dilemmas in Evaluating Planning, or Back to Basics: What is Planning For?' 

10 Planning Theory & Practice 233. 

Sherry Arnstein (1969) 'A Ladder Of Citizen Participation' 35 Journal of the American Institute of 

Planners 216. 
Douglas Baker et al (2006) 'Performance-Based Planning, Perspectives from the United States, 

Australia, and New Zealand' 25 Journal of Planning Education and Research 396. 

Robert Baldwin and Julia Black (2008) 'Really Responsive Regulation' 71 The Modern Law Review 

59. 

Justine Bell-James and Craig Forrest (2019) 'Ecologically Sustainable Development and the Great 
Barrier Reef – A Delicate Balance of Interests ' 36 Environmental and Planning Law Journal 
97. 

Julia Black (2005) 'The Emergence of Risk-Based Regulation and the New Public Risk Management 

in the United Kingdom' Public Law 512. 

Julia Black and Robert Baldwin (2010) 'Really Resposive Risk-Based Regulation' 32 Law and Policy 

181. 
Julia Black and Robert Baldwin (2016) 'Driving Priorities in Risk-based Regulation: What's the 

Problem?' 43 Journal of Law and Society 565. 

Asa Boholm (2008) 'The Public Meeting as a Theatre of Dissent: Risk and Hazard in Land Use and 

Environmental Planning' 11 Journal of Risk Research 119. 

A Bradbury (1989) 'The Policy Implications of Differing Concepts of Risk' 14 Science, Technology and 

Human Values 380. 

Scott Campbell (1996) 'Green Cities, Growing Cities, Just Cities? Urban Planning and the 
Contradictions of Sustainable Development' 62 Journal of American Planning Association 

296. 



 

182 
 

Karen  Christensen (1985) 'Coping with Uncertainty in Planning' 51 Journal of the American Planning 

Association 63. 

Giorel Curran and Robyn Hollander (2015) '25 Years of Ecologically Sustainable Development in 
Australia: Paradigm Shift or Business as Usual?' 22 Australasian Journal of Environmental 
Management. 

Paul Davidoff (1965) 'Advocacy and Pluralism in Planning' 31 Journal of the American Institute of 

Planners 331. 

Anna Davies (2001) 'What Silence Knows – Planning, Public Participation and Environmental Values ' 
10 Environmental Values 77. 

AL Davies et al (2013) 'Use of Multicriteria Decision Analysis to Address Conservation Conflicts' 27 

Conservation Biology 936. 

Simi Davoudi (2000) 'Sustainability: a new vision for the British planning system' 15 Planning 

Perspectives 123. 

Simin Davoudi (2015) 'Planning as Practice of Knowing' 14 Planning Theory 316. 

Simin  Davoudi (2016) 'The Value of Planning and the Values in Planning' 87 The Town Planning 

Review 615. 

Jeremy Dawkins (1996) 'In Praise of Regulation' 33 Australian Planner 10. 

Guy Dwyer and Mark Taylor (2013) 'Moving from Consideration to Application: The Uptake of 
Principles of Ecologically Sustainable Debvelopment in Environmental Decision-Making in 
New South Wales' 30 Environmental and Planning Law Journal. 

G Eduljee (2000) 'Trends in Risk Assessment and Risk Management' 249 The Science of the Total 

Environment 13. 

Philippa England (1999) 'Damage Control or Quantum Leap? Stakeholder Feedback on the 

Integrated Planning Act' 8 Griffith Law Review 317. 

Philippa England (2005) 'Judicial Interpretation of Planning Schemes under the IPA: The More Things 

Change…' 22 Environmental and Planning Law Journal 281. 

Philippa England (2006a) 'Flexibility or Restraint: Interpreting Queensland’s Performance Based 
Planning Schemes' 11 Local Government Law Journal 209. 

Philippa England (2010) 'From Revolution to Evolution: Two Decades of Planning in Queensland' 27 

Environmental and Planning Law Journal 53. 

Philippa England (2011) Sustainable Planning in Queensland, The Federation Press. 

Philippa England (2016) 'Are We There Yet? Proposed Reforms to Planning Law in Queensland' 30 

Australian Environment Review 202. 

Philippa England and Amy McInerney (2017) 'Anything Goes? Performance-Based Planning and the 
Slippery Slope in Queensland Planning Law' 34 Environmental and Planning Law Journal 

238. 

Richard Epstein (1998) 'The Promises and Pitfalls of Simple Rules' 9 Constitutional Political Economy 

151. 

Rodrigo Est´evez et al (2014) 'Clarifying Values, Risk Perceptions, and Attitudes to Resolve or Avoid 

Social Conflicts in Invasive Spcies Management' 29 Conservation Biology 19. 



 

183 
 

Elizabeth Fisher (2000) 'Drowning by Numbers: Standard Setting in Risk Regulation and the Pursuit 

of Accountable Public Administration' 20 Oxford Journal of Legal Studies 109. 

Elizabeth Fisher (2003) 'The Rise of the Risk Commonwealth and the Challenge for Administrative 

Law'  Public Law 455. 
Elizabeth Fisher (2013) 'Framing Risk Regulation: A Critical Reflection' 4 European Journal of Risk 

Regulation 125. 

Alan Fogg (1985-6) 'Patterns in the Use of Development Control in Australia' 16 Western Australian 

Law Review 258. 

Alan Fogg (2004-5) 'IPA - Does its Reach Exceed its Grasp?' 10 Queensland Environmental Practice 

Reporter 63. 

Alan Fogg (2006) 'Old Wine in New Bottles' 46 Queensland Planner 6. 

Travis Frew et al (2016) 'Performance Based Planning in Queensland: A Case of Unintended Plan-
making Outcomes' 50 Land Use Policy 239. 

Eneko  Garmendia and Gonzalo Gamboa (2012) 'Weighting Social Preferences in Participatory Multi-

criteria Evaluations: A Case Study on Sustainable Natural Resource Management' 84 

Ecological Economics 110. 

David Godschalk (2004) 'Land Use Planning Challenges. Coping with Conflicts in Visions of 

Sustainable Development and Livable Communities' 70 Journal of American Planning 

Association 5. 

Greg Guest et al (2006) 'How Many Interviews are Enough? An Experiment with Data Saturation and 
Variability' 18 Field Methods 59. 

Michael Gunder (2006) 'Sustainability - Planning’s Saving Grace or Road to Perdition?' 26 Journal of 

Planning Education and Research 208. 

Michael Gunder (2015) 'Critical Plannng Theory' 5 International Encyclopedia of the Social & 

Behavioral Sciences 255. 

Susannah Gunn and Jean Hillier (2014) 'When Uncertainty is Interpreted as Risk: An Analysis of 

Tensions Relating to Spatial Planning Reform in England' 29 Planning Practice and Research 
56. 

Neil Gunningham (2007) 'Designing OSH standards: Process, Safety Case and Best Practice' 5 

Policy and Practice in Health and Safety 3. 

Fiona Haines et al (2007/8) 'It’s All About Risk, Isn't it? Science, Politics, Public Opinion and 

Regulatory Reform' 10 Flinders Journal of Law Reform 435. 

Anika Haque (2016) 'Application of Multi-Criteria Analysis on Climate Adaptation Assessment in the 

Context of Least Developed Countries' 23 Journal of Multi-criteria Decision Analysis 210. 

Thomas Hartmann and Juliane Albrecht (2014) 'From Flood Protection to Flood Risk Management: 
Condition-Based and Performance-Based Regulations in German Water Law' 26 Journal of 

Environmental Law 243. 

Md Nazmul Hasan (2018) 'Techno-environmental Risks and Ecological Modernisation in “Double-risk” 

Societies: Reconceptualising Ulrich Beck’s Risk Society Thesis' 23 Local Environment 258. 



 

184 
 

Jeroen Van Der Heijden and Jitske De Jong (2009) 'Towards a Better Understanding of Building 

Regulation' 36 Environment and Planning B: Planning and Design 1038. 

Sheila Jasanoff (1998) 'The Political Science of Risk Perception ' 59 Reliability Engineering & System 

Safety 91. 
J Kain and H Söderberg (2008) 'Management of Complex Knowledge in Planning for Sustainable 

Development: The Use of Multi-criteria Decision Aids' 28 Environmental Impact Assessment 

Review 7. 

Stanley Kaplan and B Garric (1981) 'On the Quantitative Definition of Risk' 1 Risk Analysis 11. 

Serge Killingbeck (2018) 'Sustainable Development - A Review' 35 Environmental and Planning Law 
Journal. 

Andreas Klinke and Ortwin Renn (2001) ' Precautionary Principle and Discursive Strategies: 

Classifying and Managing Risks ' 4 Journal of Risk Research 159. 

Andreas Klinke and Ortwin Renn (2002) 'A New Approach to Risk Evaluation and Management: Risk-

Based, Precaution-Based, and Discourse-Based Strategies' 22 Risk Analysis 1071. 

Richard Klosterman (2013) 'Lessons Learned About Planning' 79 Journal of the American Planning 

Association 161. 

Athanasios Kolios and Uzoma Okoro (2018) 'Multicriteria Risk Assessment Framework for 

Components' Risk Ranking: Case Study of a Complex Oil and Gas Support Structure' 25 

Journal of Multi-criteria Decision Analysis 113. 

C Kubal et al (2009) 'Integrated Urban Food Risk Assessment – Adapting a Multicriteria Approach to 

a City' 9 Natural Hazards and Earth System Sciences 1881. 

Michael Lennon (2017) 'What is Planning?' 88 The Town Planning Review 147. 

Michael Leong (2003) 'Planning Schemes as a Mechanism to Deal with Environmental Issues' 8 
Queensland Environmental Practice Reporter 138. 

Bruce Lindsay and Cecelia Riebl (2013) 'Risk-Based Regulation in Environmental Governance' 30 

Environmental and Planning Law Journal 452. 

Gertrude Lubbe-Wolff (2001) 'Efficient Environmental Legislation - On Different Philosophies of 

Pollution Control in Europe' 13 Journal of Environmental Law 79. 

Brian MacGillivray et al (2011) 'Is Risk-Based Regulation Feasible? The Case of Polybrominated 

Diphenyl Ethers (PBDEs)' 31 Risk Analysis 266. 
Donald Macrae (2016) 'Managing a Political Crisis after a Disaster: How Concern Assessment can 

Address the Political Aspects Involved in Framing a Solution' 19 Journal of Risk Research 

1036. 

Mark Mason (2010) 'Sample Size and Saturation in PhD Studies Using Qualitative Interviews' 11 

Forum: Qualitative Social Research. 

Peter May (2003) 'Performance-Based Regulation and Regulatory Regimes: The Saga of Leaky 

Buildings' 25 Law and Policy 381. 

Amy McInerney (2017) 'Planning - A Risky Business?' 48 Victoria University of Wellington Law 

Review. 



 

185 
 

Andre Naime and Jean Andrey (2013) 'Improving Risk-based Regulatory Processes: Identifying 

Measures to Pursue Risk-informed Regulation' 16 Journal of Risk Research 1141. 

OECD (2010) Risk and Regulatory Policy: Improving the Governance of Risk, OECD Publishing. 

Deborah Peterson and Sally Fensling (2011) Risk-Based Regulation: Good Practice and Lessons for 

the Victorian Context, Victorian Competition and Efficiency Commission Regulatory 

Conference. 

Planning Institute of Australia (2015) National Land Use Planning Guidelines for Disaster Resilient 

Communities. 

S Pollard et al (2008) 'Better Environmental Decision Making - Recent Progress and Future Trends' 

400 Science Direct 20. 

Douglas Porter (1998) 'Flexible Zoning: A Status Report on Performance Standards' January Zoning 

News. 
Michael Power (2004) 'The Risk Management of Everythiing' 5 The Journal of Risk Finance 58. 

Productivity Commission (2011) Performance Benchmarking of Australian Business Regulation: 

Planning, Zoning and Development Assessments. 

Productivity Commission (2013) Productivity Commission Report: Regulator Engagement with Small 

Business, Australian Government. 

Judge Michael Rackemann (2013) 'Environmental Dispute Resolution – Lessons from the States' 30 

Environmental and Planning Law Journal 329. 

Ortwin Renn (1998) 'Three Decades of Risk Research: Accomplishments and New Challenges' 1 
Journal of Risk Research 49. 

Ortwin Renn (2008) Risk Governance: Coping with Uncertainty in a Complex World, Earthscan. 

Ortwin Renn and Terje Aven (2018) 'Improving Government Policy on Risk: Eight Key Principles' 176 

Reliability Engineering and System Safety 230. 

Ortwin Renn et al (2011) 'Coping with Complexity, Uncertainty and Ambiguity in Risk Governance: A 

Synthesis' 40 AMBIO 231. 

Ortwin Renn (1998) 'Three Decades of Risk Research: Accomplishments and New Challenges' 1 
Journal of Risk Research 49. 

Horst Rittel and Melvin Webber (1973) 'Dilemmas in a General Theory of Planning ' 4 Policy Sciences 

155. 

Oliver Robinson (2014) 'Sampling in Interview-Based Qualitative Research: A Theoretical and 

Practical Guide' 11 Qualitative Research in Psychology 25. 

Elisabet Roca et al (2008) 'Assessing the Multidimensionality of Coastal Erosion Risks: Public 

Participation and Multicriteria Analysis in a Mediterranean Coastal System' 28 Risk Analysis 

399. 
Eugene Rosa (1998) 'Metatheoretical Foundations for Post-Normal Risk' 1 Journal of Risk Research 

15. 

Nikolas Rose (1998) 'Governing Risky Individuals: The Role of Psychiatry in New Regimes of Control' 

5 Psychiatry, Psychology and Law 177. 



 

186 
 

Henry Rothstein et al (2006a) 'A Theory of Risk Colonization: The Spiralling Regulatory Logics of 

Societal and Institutional Risk' 35 Economy and Society 91. 

Henry Rothstein et al (2006b) 'The Risks of Risk-based Regulation: Insights from the Environmental 

Policy Domain' 32 Environment International 1056. 
William Rowe (1994) 'Understanding Uncertainty' 14 Risk Analysis 743. 

Joel Russell (1994) 'Rethinking Conventional Zoning' Summer Plannning Commissioners Journal. 

David Ryfe (2005) 'Does Deliberative Democracy Work?' 8 Annual Review of Political Science 49. 

Paul Slovic (2001) 'The Risk Game' 86 Journal of Hazardous Materials 17. 

Marcus Spiller (2003) 'New Zealand's Resource Management Act' 40 Australian Planner 100. 

Cynthia Stahl and Alan Cimorelli (2012) 'A Demonstration of the Necessity and Feasibility of Using a 

Clumsy Decision Analytic Approach on Wicked Environmental Problems ' 9 Integrated 

Environmental Assessment and Management 17. 
Wendy Elizabeth Steele and Jago Dodson (2014) 'Made in Queensland: Planning Reform and 

Rhetoric' 51 Australian Planner 141. 

Wendy Elizabeth Steele and Kristian Ruming (2012) 'Flexibility versus Certainty: Unsettling the Land-

use Planning Shibboleth in Australia' 27 Planning Practice and Research 155. 

Christopher Swain and Malcolm Tait (2007) 'The Crisis of Trust and Planning' 8 Planning Theory and 

Practice 229. 

Malcolm Tait (2016) 'Planning and the Public Interest: Still a Relevant Concept for Planners?' 15 

Planning Theory 335. 
Lubka  Tchankova (2002) 'Risk Identification - Basic Stage in Risk Management' 13 Environmental 

Management and Health 290. 

Sarah Trainor (2006) 'Realms of Value: Conflicting Natural Resource Values and Incommensurability' 

15 Environmental Values 3. 

W Walker et al (2003) 'Defining Uncertainty: A Conceptual Basis for Uncertainty Management in 

Model-Based Decision Support' 4 Integrated Assessment 5. 

David Wallis (2006) 'The Tax Complexity Crisis' 35 Australian Tax Review 274. 
Julie Walton (1997) 'In Praise of Certainty' 34 Australian Planner 12. 

Cécile Wendling (2012) 'What Role for Social Scientists in Risk Expertise?' 15 Journal of Risk 

Research 477. 

Cécile  Wendling (2014) 'Incorporating Social Sciences in Public Risk Assessment and Risk 

Management Organisations ' 5 European Journal of Risk Regulation 7. 

Aaron Wildavsky (1973) 'If Planning Is Everything, Maybe It's Nothing' 4 Policy Sciences 127. 

Stan Wypych et al (2005) 'Performance-Based Planning in Queensland' 42 Australian Planner 26. 

Kevin Yearbury (1998) 'The Integrated Planning Act: Planning for the New Millennium' 35 Australian 

Planner 197. 

 

Unpublished papers 

Shane Adamson (2012) ‘Do You See What I See? - An Ex-Local Government Managers Perspective’, 

paper presented at the annual QELA Conference. 



 

187 
 

Julia Black (2010c) ‘Risk Based Regulation - A Short Introduction for the Legal Services Board’, The 

Future of the Legal Services - Emerging Thinking Legal Services Board, available at 

http://www.legalservicesboard.org.uk/news_publications/publications/pdf/14_june_conference

_papers.pdf. 
Andrew Bullen (2004) ‘Codes: An Effective Instrument for Achieving Performance Based Planning 

Outcomes?’, paper presented at QELA seminar, 29 March. 

Robert Baldwin et al (2013) ‘Regulating Low Risks: Innovative Strategies and Implementation, 

working paper 9/2013’, London School of Economics and Political Science Law Department. 

Sean Cullen and Todd Rohl (2014) ‘The New Logan Planning Scheme: Size Does Matter’, paper 

presented at the annual QELA conference. 

Jeanette Davis (2011) ‘Planning Legislation and Practice in Queensland: Swings or Roundabouts?’, 

Southern Downs Regional Council. 
Julie Edwards (2008) ‘IPA/IDAS Reform’, paper presented on 5 March 2008, available at: 

https://www.planning.org.au/documents/item/1204. 

David Demeritt et al (2017) ‘Making Space for Failure? Rationalising Risk-based Flood Management 

in Europe’, HowSAFE Working Paper 8, 25 October 2017available at 

https://www.kcl.ac.uk/sspp/departments/geography/research/Research-Domains/Risk-and-

Society/projects/howsafe/Making-space-for-failure-working-paper.pdf. 

Alan Fogg (2002) ‘Regulatory Efficiency and Development Control’, paper presented at QELA 

seminar, 2 December. 
Neil Gunningham (2015) ‘Two Cheers for Prescription? Lessons for the Red Tape Reduction 

Agenda’, RegNet Research Paper, No. 89, Regulatory Institutions Network. 

Stafford Hopewell (2002) ‘Development control and New IPA Schemes’, paper presented at QELA 

seminar, 2 December. 

Bridget Hutter (2005) ‘The Attractions of Risk-based Regulation: Accounting for the Emergence of 

Risk Ideas’, paper presented at Policy Research Initiative Conference on Instrument Choice 

in Global Democracies, McGill University, Montreal, 26-28 September. 
Michael Leong (2013) ‘The Planning Scheme - Its Role in an Ideal Planning and Environment 

System’, paper presented at annual QELA conference. 

Simon McNeilage and Kathryn Pacey (2012) ‘The Move Towards Risk Based Planning’, paper 

presented at annual QELA Conference. 

Andrew Nicholls (2015) ‘The Challenges and Benefits of Risk-Based Regulation in Achieving Scheme 

Outcomes’, paper presented at Actuaries Institute Injury Schemes Seminar, 8-10 November. 

David Nicholls (2003) ‘The Integrated Planning Act 1997 - A Lawyer's Picnic and a Developer's 

Nightmare’, paper presented at the Urban Development Institute of Australia. 
David Nicholls (2003) ‘Looking Forward - Looking back - IPA's Promises and Contradictions’, paper 

presented at QELA seminar. 

Steve Reynolds (2003) ‘Integrated Planning Act - Is it too Complex?’, paper presented at QELA 

seminar, 27 October. 



 

188 
 

Steve Reynolds and Michael Anderson (2013) ‘We Are Not Alone – A Comparison of Planning 

Reform in Queensland with the United Kingdom and New South Wales’, paper presented at 

annual QELA conference. 

Steve Reynolds and Matthew Schneider (2009) ‘Creating a Standard Planning Scheme - The 
Queensland Planning Provisions’, paper presented at annual QELA conference. 

Jennifer Roughan (2013) ‘Wouldn't it be Nice If...The Next Crop of Planning Schemes was Better than 

the Last’, paper presented at annual QELA conference. 

Jennifer Roughan (2016) ‘Performance Based Planning in Queensland’, paper presented at Planning 

Institute of Australia Queensland Division Seminar, March. 

Warren Rowe and Michael Papageorgiou (2003) ‘The Cost of the Gold Coast City Council's IPA 

Compliant Planning Scheme’, paper presented at annual QELA conference.  

Stan Wypych (2003) ‘Performance Based Planning, Queensland Style’, paper presented at Integrated 
Resource Management Conference.  

 
Government documents 

Department of Business, Enterprise and Regulatory Reform (UK) (2007) Regulators' Compliance 

Code - Statutory Code of Practice for Regulators, Government of United Kingdom. 

Department of Finances, Services and Innovation (NSW) (2016) Guidance for Regulators to 

Implement Outcomes and Risk-based Regulation, Government of New South Wales,  

Department of Housing and Local Government (Qld) (1990) Is it too Complex? A Discussion Paper: 

Development Approvals System Review, Government of Queensland. 
Department of Housing, Local Government and Planning (Qld) (1993) New Planning and 

Development Legislation: A Discussion Paper, Government of Queensland. 

Department of Infrastructure, Local Government and Planning (Qld) (2015) 'Watch and Learn: Plan 

Making. A Simplified Model with More Flexibility', Government of Queensland, available at 

<http://dilgp.qld.gov.au/planning-reform>. 

Department of Infrastructure, Local Government and Planning (Qld) (2016a) State Planning Policy—

State Interest Guideline for Natural Hazards, Risk and Resilience, Government of 

Queensland. 
Department of Infrastructure, Local Government and Planning (Qld) (2016b) Interim Minister's 

Guidelines and Rules, 12 July 2016, Government of Queensland. 

Department of Infrastructure, Local Government and Planning (Qld) (2017a) Minister's Guidelines and 

Rules, July 2017, Government of Queensland. 

Department of Infrastructure, Local Government and Planning (Qld) (2017b) State Planning Policy, 

Government of Queensland. 

Department of Local Government and Planning (Qld) (2002) IPA Plan Making Guideline 1/02, Pr 

ocess for preparing planning schemes, Stage 3: Drafting the planning scheme and supporting 

documents, Government of Queensland. 

Department of Local Government and Planning (Qld) (2015) Better Planning for Queensland, Next 

Steps in Planning Reform Directions Paper, Government of Queensland. 



 

189 
 

Department of Local Government, Planning, Sport and Recreation (2007) Planning for a Prosperous 

Queensland, A reform agenda for planning and development in the Smart State, Government 

of Queensland. 

Department of Planning and Environment (NSW) (2017) Social Impact Assessment Guideline for 

State Significant Mining, Petroleum Production and Extractive Industry Development, 

Government of New South Wales. 

Department of Premier and Cabinet (2014) The Queensland Legislation Handbook - Governing 

Queensland, Government of Queensland. 

Department of State Development, Infrastructure and Planning (Qld) (2014) Queensland Planning 

Provisions, Version 4.0, Government of Queensland. 

Department of State Development, Manufacturing, Infrastructure and Planning (2017) Community 

Engagement Toolkit for Planning, Government of Queensland. 
Department of Treasury and Finance (Vic) (2014) Victorian Guide to Regulation, Government of 

Victoria. 

Development Assessment Forum (2005) A Leading Practice Model for Development Assessment in 

Australia, Development Assessment Forum. 

Development Assessment Forum (2010) Guide for Writing Objective Rules and Tests in Development 

Assessment Requirements, Development Assessment Forum. 

Ecologically Sustainable Development Steering Committee (1992) National Strategy for Ecologically 

Sustainable Development, Government of Australia. 
Andrew Greaves (2017) Managing Victoria’s Planning System for Land Use and Development - 

Victorian Auditor-General's Report, March 2017, Government of Victoria. 

Kevin Guerin (2003) Encouraging Quality Regulation: Theories and Tools, New Zealand Treasury 

Working Paper 03/24 New Zealand Treasury. 

Philip Hampton (2005) Reducing Administrative Burdens: Effective Inspection and Enforcement, HM 

Treasury, London. 

Regulation Taskforce (2006) Rethinking Regulation: Report of the Taskforce on Reducing Regulatory 

Burdens on Business, Report to the Prime Minister and the Treasurer, Government of 

Australia, Canberra.  

 

Other 

Australian Network of Environmental Defenders Office (2011) Submission to Senate inquiry into 

Provisions of the Water Act 2007, available at: 

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitution

al_Affairs/Completed_inquiries/2010-13/provisionswateract2007/submissions. 
Better Regulation Taskforce (2003) Principles of Good Regulation, Better Regulation Task Force, 

available at: 

<http://webarchive.nationalarchives.gov.uk/20100407162704/http:/archive.cabinetoffice.gov.uk/brc/upl

oad/assets/www.brc.gov.uk/principlesleaflet.pdf>. 



 

190 
 

Julia Black (2010a) 'Risk-based Regulation: Choices, Practices and Lessons Being Learnt' in OECD 

(ed) Risk and Regulatory Policy: Improving the Governance of Risk, OECD Publishing. 

Gregory Bounds (2010) 'Challenges to Designing Regulatory Policy Frameworks to Manage Risks' in 

Risk and Regulatory Policy: Improving the Governance of Risk, OECD Publishing. 
Environmental Defenders Office (EDO) (2019) 'EDO Factsheet: Code or impact assessable? Helpful 

Hints to Determine the Correct Assessment Method for a Development', available at 

<available at: https://www.edoqld.org.au/code_or_impact_assessable_developments>. 

Elizabeth Fisher (2010b) 'Risk Regulatory Concepts and the Law' in Risk and Regulatory Policy: 

Improving the Governance of Risk, OECD. 

Elizabeth Fisher (2012) Risk and Governance The Oxford Handbook of Governance Oxford 

University Pressavailable at: 

http://www.oxfordhandbooks.com.libraryproxy.griffith.edu.au/view/10.1093/oxfordhb/9780199
560530.001.0001/oxfordhb-9780199560530-e-29. . 

Travis Frew (2011) The Implementation of Performance Based Planning in Queensland under the 

Integrated Planning Act 1997: An Evaluation of Perceptions and Planning Schemes, Faculty 

of Built Environment and Engineering Queensland University of Technology. 

John Graham (2010) 'Why Governments Need Guidelines for Risk Assessment and Management' in 

Risk and Regulatory Policy - Improving the Governance of Risk, OECD Publishing. 

International Risk Governance Council (2006) White Paper on Risk Governance: Towards an 

Integrative Approach. 
International Risk Governance Council (2007) An Introduction to the IRGC Risk Governance 

Framework. 

Inter-Jurisdictional Regulatory Collaboration Committee (2007) The Use of Risk Concepts in 

Regulation, Report of the IRCC Workshop San Francisco, USA, 17-18 October 2006. 

LGAQ (2015) 119th LGAQ Annual Conference - Motion Outcomes, Taking Control of Our Own 

Destiny LGAQ available at: http://www.lgaq.asn.au/documents/10136/05b94862-ee33-46e5-

8bbd-2288a7c28d66. 
Macquarie Dictionary Online available at: https://www.macquariedictionary.com.au/, (2018) Macquarie 

Dictionary Publishers  

Maddocks (2014a) Risk-Based Regulation: An Important Tool for Local Government as Regulator, 

Maddocks, available at: https://www.maddocks.com.au/reading-room/risk-based-regulation-

an-important-tool-for-local-government-as-regulator/. 

Giandomenico Majone (2010) 'Strategic Issues in Risk Regulation and Risk Management' in Risk and 

Regulatory Policy: Improving the Governance of Risk, OECD. 

Heather McMillen et al (2019) 'Weighing Values and Risks of Beloved Invasive Species: The Case of 
the Survivor tree and Conflict Management in Urban Green Infrastructure', 

available at: https://doi.org/10.1016/j.ufug.2018.06.023. 

Mosadeghi Razieh (2013) A Spatial Multi-Criteria Decision Making Model for Coastal Land Use 

Planning, School of Environment Griffith University. 



 

191 
 

Wendy Elizabeth Steele (2010) Strategy-Making for Sustainability: An Institutional Approach to 

Performance-based Planning in Practice, Griffith School of Environment, Science, 

Environment, Engineering and Technology. 

Leslie Stein (2012) A Review of International Best Practice in Planning Law For the New South Wales 

Department of Planning, Pace University. 

 

 

 

 
 
 
 

 

 


