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Impact of Copyright Law on Mass Digitisation

Digitisation plays a major role in preserving the information artefact. Works held in national archives, libraries and museums
worldwide are increasingly being digitised, thereby generating greater financial rewards for copyright owners through the use
of licensing schemes while also providing greater public access to a diverse array of material in its original form. However,
mass digitisation challenges the established norms of copyright through the wholesale copying of works and their storage in

cloud environments. 1  This article explores how Australia and New Zealand are responding to mass digitisation by addressing
copyright owners' rights to protect their interests and the right of the public to access those works.

1 INTRODUCTION

Although large-scale digitisation initiatives, such as those of the Internet Archive's collections, have been in place from as early

as the mid-1990s, it is only in the last 15 years that mass digitisation has achieved prominence on the policy agenda. 2  Large-
scale digitisation came under the spotlight when Google entered the business of book digitising in 2005. Due to the alarming
rate of destruction of cultural heritage resources, countries around the world have placed a greater focus on digitising their
tremendously rich and diverse cultural heritage collections by developing digitisation initiatives and making the world of books

more accessible. The digital revolution has changed the nature of what is organised as well as how it is organised. 3

At its core, cultural heritage aims to preserve collections that are part of our shared culture--for instance, journals, manuscripts,

maps, music, photographs, prints, books, theses and more. 4  For cultural institutions such as archives, galleries, libraries and
museums, the need to deliver cultural resources has become a core part of their mission ‘to educate and elucidate, to promote

and disseminate, and to preserve culture.’ 5  Indeed, these institutions are designed to facilitate knowledge creation, reaching

out to new audiences and reinvigorating current audiences. 6  What has become apparent is that these institutions have an
impact on all stakeholders (such as scholars, readers, archivists) and that the birth of digital cultural content has provided *47

access and opportunities for enlightenment, entertainment and education in ways unimaginable decades ago. 7  In particular,
global networks and high-speed internet have led to a proliferation of digital content. This is becoming the major driving force
behind many digitisation programs and digital repositories. In effect, it has become essential for cultural institutions to integrate
technology in order to innovate in the modern information economy and to meet the growing demand for easily accessible,

immediate and information-dense content. 8

One way in which these institutions have integrated technology has been through mass digitisation, a process in which physical
content, such as artefacts, books, journals, manuscripts, maps, music, photographs, prints, paintings, recorded history documents

and songs, are translated into digital formats and accessed through digital channels. 9  Historically, cultural resources were

recorded and stored in analogue formats, such as paper and videotapes. 10  The problem with these formats was threefold. First,
they were tied to a physical medium and thus linear, bounded and fixed. Second, they were temporal or bound to a sequential
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representation pre-determined by the author. Third, the original content often became degraded when copied. 11  However, with
digitisation, materials are converted from formats that can be read by people (analogue) to a format that can be read only with
the help of machines (digital), such as read-only scanners, digital cameras, planetary cameras and other devices that can be used

to digitise cultural heritage materials. 12  The benefit is that digital materials are less susceptible to degradation since they are
not necessarily bound to a physical medium. Digital materials can also be read, copied, reformatted, compressed, transferred

and retrieved over computer networks, making them simultaneously accessible to millions of users across the world. 13  That is
not to say digitisation does not have its own challenges, such as technological obsolescence and degradation of digital media;

however, it provides a much more stable and accessible medium in comparison to analogue fixations. 14

The conversion of physical collections by libraries, archives and other memory institutions into machine-readable bytes is more

than simply a technical operation; rather it is a moral imperative for our age. 15  Indeed, digitisation is considered to be the

process through which we can achieve ‘the goal of building the universal library of all human knowledge. 16  Brewster Kahle,
the founder of the Internet Archive, describes that through mass digitisation ‘we can provide all the works of humankind to all

people *48  of the world. It will be an achievement remembered for all time, like putting the man on the moon’. 17  As a method
of preservation, mass digitisation has developed ‘an array of tools and methodologies to reduce the decay of traditional materials

and to restore books and documents that have deteriorated to such an extent that their longevity and usability are threatened’. 18

Mass digitisation creates a searchable full-text database, enabling the efficient search and identification of library materials. 19

Despite its increasing prominence, mass digitisation poses a significant challenge to copyright law. The matter of growing
concern to authors and other copyright owners is protection of their works against unauthorized scanning into digital stores. With

mass digitisation creating this technological shift, there has been an impact on established copyright norms and principles. 20

For example, copyright law grants copyright owners the right to exploit their copyright-protected works and to authorize any
form of reproduction and any communication thereof to the public. With the rise of mass digitisation, copyright-protected works
are reproduced on the much larger scale available on the internet and other digital media, with their content disseminated to the
public at large. The advent of digital technology, therefore, threatens the copyright owner's exclusive rights, such as their right
to reproduce, publish and communicate their works to the public.

The basic principle of copyright is that rights in tangible objects are separate to intangible intellectual property rights. 21  This

means that acquiring collection items does not automatically result in acquiring their copyright. 22  Accordingly, this article
begins by examining important questions regarding the scope of copyright protection and the difficulties of applying the
established norms of copyright to mass digitisation. It then proceeds to analyse how copyright law (including its exceptions
and defences) in Australia and New Zealand has responded to mass digitisation, addressing copyright owners' rights to protect
their interests as well as the rights of the public to have legitimate access to copyright-protected works. Finally, it concludes
by highlighting areas for improvement to assist their respective cultural institutions undertake mass digitisation activities
effectively.

2 MASS DIGITISATION AND COPYRIGHT LAW IN AUSTRALIA AND NEW ZEALAND

2.1 Right of reproduction and communication to the public

Copyright law provides the copyright owner with the exclusive right to exploit their copyright-protected works. This means the
copyright owner has the exclusive right to reproduce, publish, perform and communicate (broadcast, make available online)
the work to the public. An infringement of copyright occurs when a substantial part of copyright material has been reproduced
without the copyright owner's permission or without any relevant defence. Of these rights, from a copyright perspective, mass
digitisation *49  mainly involves two acts. The first act comprises the ‘reproduction’ (or ‘copying’ in the case of New Zealand)
of materials held in the cultural institutions' collections for preservation purposes. The second act is the ‘online dissemination’
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of the content to the public at large. Therefore, the most prominent concern with digitisation is associated with the exclusive
rights of copyright owners to reproduce their works and make those works available to the public by digital copying without
their authorization.

The right of reproduction is traditionally considered to be the ‘core of copyright.’ 23  It prevents direct or indirect, temporary
or permanent reproduction by any means and in any form, in whole or in part. In Australia, the right of reproduction has been

recognised in the Copyright Act 1968 (Cth) as the right to ‘reproduce the work in material form’ and to ‘make a copy.’ 24  In New
Zealand, the right of reproduction is subsumed under the broad heading of ‘copying’ which means the reproduction, recording

or storing of any description of work in any material form (including any digital format), in any medium and by any means. 25

Reproduction occurs when a work is copied in any material form, including visible or non-visible forms of storage, irrespective

of whether the form itself can be reproduced. Thus, it includes, for example, random access memory (RAM) copies. 26

Accordingly, when a work in material form is digitised, it can be considered to be a reproduction. This includes the first
digitisation of a work.

For example, mass digitisation engages in massive copying of copyright works, including the scanning and processing of literary

works, through optical character recognition (OCR) software. 27  Although ‘the “copy” of the work created in this way is not
meant to be perceived by human intelligence but to be readable by computers, nevertheless, it is not the ‘expression’ of the

work but the ‘format’ in which the work is recorded that is still subject to modification.' 28  Thus, although the ‘expression’
underlying the work is not altered by changing the typographical character to a numerical token, the expression is used as the

basis for translation from one ‘form’ to another. 29  The digitisation process also includes an ongoing requirement to make back-

ups of digital copies which are migrated to new platforms. 30  The scanning of a book is therefore a type of copying of that book
into another material form which constitutes an act of reproduction.

Any question over whether reproduction includes digitisation in Australia was conclusively settled by the Copyright Amendment

(Digital Agenda) Act 2000 (Cth). 31  This amended the Copyright Act to explicitly include digitisation as a form of

reproduction. 32  As per s 21(1A) of the Copyright Amendment (Digital Agenda) Act 2000, a work is taken to have been
reproduced if it is converted into or from a digital or other electronic machine-readable form, and any article embodying the

work in such a form is taken to be a reproduction of the work. 33  And as per s 21(6), a sound recording or cinematograph film
is taken to *50  have been copied if it is converted into or from a digital or other electronic machine-readable form, and any

article embodying the recording or film in such a form is taken to be a copy of the recording or film. 34

A similar amendment was made to the New Zealand Copyright Act by the Copyright (New Technologies) Amendment Act

2008 35  which essentially added ‘(including any digital format)’ to the definition of ‘copying’. 36  Given this, it is clear that
digitisation can constitute copyright infringement unless institutions can rely on a licence or assignment to use the work, or a
statutory exception. The reproduction of the whole or of a substantial part of a work protected by copyright will prima facie

constitute copyright infringement where the reproducer is not the copyright owner. 37

On the other hand, as discussed above, the copyright owner has the exclusive right to communicate the work to the public. 38

This right comprises two sub-rights: (a) the right to make copyright-protected works available online and (b) the right to transmit

such works electronically. 39  Apart from the element of the ‘right of making available’, the phrase ‘electronically transmit
(whether over a path or a combination of paths, provided by a material substance, or otherwise)’ has also been incorporated

under the definition of ‘communicate’ as used in the Australian Copyright Act. 40  Inevitably, s 36(1) of the Act states that ‘the
copyright in a literary, dramatic, musical or artistic work is infringed by a person who, not being the owner of the copyright, and
without the license of the owner of the copyright, does in Australia, or authorises the doing in Australia of any act comprised
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in the copyright.’ A strict reading of s 36(1) of the Copyright Act suggests that any act regarding online content constitutes an

infringement, if it is carried out ‘without the licence of the owner of the copyright’. 41  The right of communication to the public
is thus unquestionably infringed whenever a copyright-protected work is made available to a third party without the consent of
its copyright owner. The act of making an item available online is therefore considered to constitute communicating the item

to the public, an act which is within the exclusive right of the owner of copyright in the item. 42

This is comparable to the New Zealand right to communicate the work to the public which appears to have replaced the right

to broadcast a work by virtue of the Copyright (New Technologies) Amendment Act 2008. 43  Though not a right, per se, the
Act also provides for the publication of a work, which it defines as the issuance of copies of the work to the public including

making literary, dramatic, musical or artistic *51  works available to the public by means of an electronic retrieval system. 44

This is in contrast to s 29 of the Australian Copyright Act which defines publication to mean the supply of works (by sale or
otherwise), the reproduction of works, copies of films or records of sound recording to the public.

With the introduction of the right to communicate the work to the public, changes have been made to the meaning of publication

to specifically exclude communication of the work to the public (other than for the purposes of an electronic retrieval system). 45

In itself, the right to communicate comprises two sub-rights: (a) the right to transmit and (b) the right to make available, by

means of a communication technology, including by means of a telecommunications system or electronic retrieval system. 46

This would appear to include the act of making an item available online, as with the position in Australia.

In summary, the act of digitising a literary or musical work and disseminating it to the public (e.g. by scanning, storing it on a

hard disk or sharing it online) without permission of the copyright owner would constitute an infringement. 47  Hence, this raises
the question as to whether public libraries, archives and other similar institutions can make digital reproductions of copyright-
protected works and disseminate them to the public at large, and if so, under what circumstances are such reproduction and
dissemination to the public permitted by law.

3 HOW COPYRIGHT LAW IN AUSTRALIA RESPONDS TO MASS DIGITISATION

The libraries and archives provisions in the Copyright Act 1968 (Cth) constitute a set of tailor-made exceptions for the exclusive
rights of the copyright owners that can be made use of by cultural institutions when carrying out their routine activities. Division
5 of Part III of the Copyright Act contains provisions enabling ‘libraries and archives' to reproduce and communicate both

published and unpublished works for users and for other libraries and archives. 48

While the Act does not provide a general definition of what a ‘library’ is, it defines the library in the context of certain sections.
For instance, for the purpose of s 49, which deals with the reproduction and communication of works by libraries for users,
a library is defined as ‘all or part of whose collection is accessible to members of the public directly or through interlibrary

loans'. 49  However, for the purpose of s 50, which deals with the reproduction and communication of works by libraries for
other libraries and archives, a library's principal purpose is to provide services for members of a parliament or an archive all

or part of whose collection is accessible to members of the public. 50  In the subdivision dealing with non-infringing uses by

libraries, which is the focus of this section, libraries refer to both public and parliamentary libraries. 51  This distinction serves
to prohibit the application of these exceptions to private *52  collections (e.g. maintained by corporate entities) that do not

permit public access either directly or through an inter-library loan service. 52

On the other hand, the definition of archives in the Copyright Act has ‘two components' - the first definition referring to ‘archival
material in the custody of four listed institutions, all of which are “archives” in the common usage of that term’, and the second

definition ‘encompasses a broader range of cultural institutions, including museums and galleries.’ 53  Archives include all
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bodies in custody of a collection of documents or other material of historical significance or public interest that conserves those

documents or materials and not for the purpose of deriving a profit. 54

Previously, the Copyright Act provided a convoluted set of provisions allowing for the preservation of protected works by
libraries, archives and key cultural institutions under the now repealed ss 51A, 51B, 110B and 110BA. Primarily, libraries and
archives were permitted to reproduce works in manuscript or published form for preservation purposes only if a copy could

not be obtained within a reasonable time at an ordinary commercial price. 55  This did not extend to making copies generally
online available to the public. Rather such copies were to be accessed under the same terms as the rest of the library condition.
For original artistic works, the works could only be accessed via a computer terminal installed on the premises of the library

or archive and could not be used to make a copy of or communicate the reproduction. 56  Similar provisions were contained
in the repealed s 110B of the Act which allowed the copying of sound recordings and cinematograph films by libraries and
archives for preservation and other purposes.

Be that as it may, the preservation exception only allowed for preservation after the work or material had already been damaged,
deteriorated, lost or stolen. This illogical restriction completely undermined the purpose of the exception and arguably made

it impossible to apply in many circumstances, such as the loss of a film. 57  Furthermore, there was an additional condition

that preservation copies could only be made of published materials that were no longer available. 58  The implication was that
libraries or archives were expected to purchase additional commercial copies of the item for preservation purposes. According to
many libraries and archives in Australia, this was unworkable in practice. As one member to the Australian Libraries Copyright

Committee commented, ‘it fundamentally misunderstands the nature of preservation.’ 59

In addition, while the exception for preservation purposes under repealed ss 51A and 110B of the Act also permitted
‘communication’ of copyright-protected works, such communication was confined to communications made for preservation
purposes, such as internal emailing and transferring of preservation *53  files. This did not extend to making the copyright-
protected works generally available online to the public, for instance, as part of a library website. As such, preservation copies

were therefore only accessible by the public ‘under the same terms as other material held in the library's collection’. 60  The

only exceptions were preservation copies of original works for viewing or listening to on dedicated computers in the library. 61

Thus, as the Australian Libraries Copyright Committee submitted:

None of the preservation exceptions currently allow communication of the work, despite the fact that off-site

digital storage is necessary for insurance against collection damage and loss. 62

Furthermore, the repealed s 51B allowed key cultural institutions (which included National and State libraries and archives as
well as any other institution prescribed by legislation) to make up to three reproductions of significant works (a manuscript,

artistic work or published work) for preservation purposes. 63  The repealed s 110BA of the Act applied in a similar way, in
terms of copying by the library or archives for the preservation or replacement of significant recordings and films held in key
cultural institutions' collections. The underlying purpose of these two sections were to ‘ensure that the Australian Copyright

Act permitted best practice preservation practices'. 64

Following the Copyright Amendment (Disability Access and Other Measures) Act 2017 (Cth), the preservation of protected
works by the aforementioned institutions have now been simplified. Perhaps most significantly, the Act makes no distinction

between the preservation of works and other subject matter. 65  Rather, these are all now subsumed under the term ‘copyright
material’ with the same provisions applying.
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Under the newly introduced s 113H (1), libraries (both public and parliamentary libraries) and archives are permitted to use
copyright material for the purpose of preserving either their own collection or that of another library or archive without infringing
copyright provided that either or both of the following apply:

(i) the authorized officer's library or archives holds the material in original form;

(ii) the authorized officer is satisfied that a copy of the material cannot be obtained in a version or format that is

required for that purpose, consistent with best practice for preserving such collections. 66

Section 113J (1) contains similar provisions for the use of copyright material for research purposes. There is however no
requirement that the authorized officer be satisfied that a copy of the material cannot be obtained. Exceptions to copyright
infringement are also made if the copyright material is used by an authorized officer of a library or archive for purposes

directly related to the care or control of the collection *54  comprising the library or archives. 67  In the same vein, key cultural

institutions (including libraries or archives functioning as one) 68  are permitted to use copyright material if:

(a) it forms part of the institution's collection; and

(b) it is of historical or cultural significance to Australia; and

(c) the use is for preservation purposes; and

(d) either or both of the following apply:

(i) the key cultural institution holds the material in original form;

(ii) a copy of the material cannot be obtained in a version or format that is required for preservation, consistent

with best practice for preserving such copyright material. 69

It would then appear that the excepted uses contemplated under the aforementioned sections are preservation, research and
administration. The Act makes no specific reference to ‘use for the purpose of replacement’ as previously provided for in the
repealed ss 51A and 110B. The only time a ‘replacement copy’ is contemplated under the Act, is in reference to reproduction

and communication of works in care of the National Archives of Australia. 70  It is however probable that ‘use for the purpose
of replacement’ is contemplated under ‘use for research’ especially as the latter provision would appear to have replaced the
former, and what constitutes research purposes is not defined by the Act. This would then possibly imply a flexible definition
of the term ‘research’.
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Furthermore, the Act allows libraries, archives and key cultural institutions to make preservation and research copies (made
pursuant to either of the above provisions) available and accessible at their respective locations. That is provided the copy is in

electronic form and reasonable steps have been taken to ensure that persons accessing the copies do not infringe copyright. 71

This has been viewed as placing a ‘considerable burden and expense’ on cultural institutions. 72  Onerous as this may seem
given no such ‘reasonable steps' are required by the Act in respect of original materials, it should be understood that the risk of
infringement with electronic copies is higher given the ease of copying. If libraries, archives and key cultural institutions make
electronic copies of materials that were not otherwise available in that format, then perhaps they should bear the responsibility
of taking reasonable steps to protect such copies since they have effectively created a ‘new material’. Beyond this, however, is
what appears to be a restriction on the location in which the copies can be accessed.

It would appear that offsite access (and possibly online access) to the general public is not contemplated under this provision. It is
difficult to comprehend why a material available on the website of any of the institutions can only be accessed onsite. Particularly
as original copies may be eligible for borrowing from the library (unless they form part of the reserve collection). This provision
would then appear to distinguish between terms of access of the original material on the one hand, and preservation and research
copies on the other hand. A more favorable way of interpreting this provision however, would be that institutions *55  can
make preservation and research copies accessible under the same terms as the rest of their collection. However, when it chooses
to make such copies available at the institution, it would not be held to infringe copyright where the listed conditions are met.
This would appear to be a more reasonable interpretation, given it serves no purpose to distinguish between access of original
materials and research (possibly replacement) copies in particular. It is, to an extent, understandable if access to preservation
copies are restricted, since they are not replacement copies, per se, and the original material might possibly be available for
access alongside the preservation copy. Nevertheless, cultural heritage theory posits that access is a key consideration in the
preservation of materials as ‘[t]he purpose of preserving digital materials is to maintain accessibility: the ability to access their

essential, authentic message or purpose’. 73

Notwithstanding, the Act records that other uses of the preservation and research copy might not infringe copyright because of
other provisions contained in the Act, such as s 49 which deals with the reproduction and communication of works by libraries
and archives for users. By virtue of this, it is possible that such uses might extend to availability online since the Act as a
whole contemplates the right to communicate a work to the public. It should however be noted that ss 49-50 are dependent
on a request being made for access by the user or other libraries or archives and, as such, might not necessarily cover public
online access generally.

4 HOW COPYRIGHT LAW IN NEW ZEALAND RESPONDS TO MASS DIGITISATION

Sections 50-57A of pt 3 of the New Zealand Copyright Act deal with acts permitted by libraries and archives in relation to
copyright works. As with Australia, the definition of archives comprises of two components - ‘archival material in the custody
of listed institutions, all of which are “archives” in the common usage of that term’, and any collection of documents (within
the meaning of s 2 of the Official Information Act 1982) of historical significance or public interest that is in the custody of
and being maintained by a body, whether incorporated or unincorporated, that does not keep and maintain the collection for

the purpose of deriving a profit. 74  This includes an approved repository within the meaning of s 4 of the Public Records Act

2005 in relation only to its holding of public archives. 75  On the other hand, a prescribed library is defined more broadly than

the Australian definition. 76

Generally, ss 51-54 and 56 allow for the librarian of a prescribed library or the archivist of an archive to make a copy, including
a digital copy, of protected works for supply to users and other libraries and archives under certain circumstances. In addition,
prescribed libraries or archives are permitted to make a copy (other than a digital copy) of any item in their collection without
infringing copyright where it is not reasonably practicable to purchase a copy of the item in question for the purpose of:
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(a) preserving or replacing that item; or

(b) replacing an item in another prescribed library or archive that has been lost, destroyed, or damaged. 77

*56  The Act further provides that prescribed libraries or archives may make a digital copy of any item in their collection
for their personal collection or for other prescribed libraries or archives. Where the copy is for the former, the original item

must be at risk of loss, damage, or destruction with no reasonably practicability of purchasing a copy of the original item. 78

Additionally, when the digital copy is made, access to the original item should be restricted except for purposes of research. 79

Where the copy is for other prescribed libraries or archives, the digital copy must be used to replace a lost, damaged or destroyed
item in the collection of that other prescribed library or archive; and it should not be reasonably practicable to purchase a

copy of the original item. 80  From the foregoing provisions, certain things are immediately apparent about the New Zealand
response to mass digitisation in comparison to Australia. First, there is a clear provision for replacement copies to be made
in contrast to the Australian position which provides for ‘research copy’. There is however no provision for making copies
for administrative purposes. Flowing from this is the emphasis on format. Whereas copies other than digital copies can be
made of original copyright material for the purposes of preservation and replacement, only digital copies can be made for the
purpose of replacement in New Zealand. In Australia, no format is emphasised. Third, prescribed libraries and archives can only
make replacement copies for other prescribed libraries and archives but not preservation copies, which is allowed in Australia.
There is therefore an implied requirement for prescribed libraries and archives to be self-sufficient for the purposes of making
preservation copies of their collection.

The main issue with the New Zealand provision however is the fact that digital copies cannot be made for the purpose of
preservation, which would appear to defeat the purpose of preservation. This ties into the requirement that the making of a
preservation or replacement copy is conditional upon it not being ‘reasonably practicable’ to purchase a copy of the item. As has
been explained in earlier portions of this article, there is a preference for digitisation in the preservation of materials because of
its advantages over analogue formats. More so, preserving a work in the same format as the original renders it susceptible to the

same risk of loss, damage or destruction that is being protected against. 81  In which case, would it not be wiser for the resources

expended on purchasing a new copy to be spent on preserving the item in question? 82  That being the case, one wonders why
New Zealand felt the need to distinguish between the formats that can be made for preservation and replacement. Particularly,
why digital copies were not contemplated for preservation purposes instead of for replacement purposes. Surely, digital copies
would be the preferred option for preservation in comparison to replacement.

On the matter of communicating preservation or research copies to the public, the Act is generally silent on this with regard to

copies other than digital copies. Section 56A however allows for the communication of digital copies to authenticated users, 83

although it is not immediately apparent whether this includes digital replacement copies made pursuant to s 55(3)-(4). The
section provides that to communicate a digital copy without infringing on copyright:

*57  (a) the librarian or archivist must have obtained the digital copy lawfully;

(b) each user is informed in writing about the limits of copying and communication allowed by the Act; and
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(c) the digital copy is communicated to the user in a form that cannot be altered or modified; and

(d) the number of users who access the digital copy at any one time is not more than the aggregate number of
digital copies of the work that--

(i) the library or the archive has purchased; or

(ii) for which it is licensed. 84

Although the provision was inserted pursuant to the Copyright (New Technologies) Amendment Act 2008 and appears to be a
general provision compared to ss 56B and 56C, which are limited to specific instances, paras (a) and (d) put its application to
replacement copies in doubt since no licence or purchase is required. Moreover, if it did apply, then what about communication
of non-digital copies under s 55(1)-(2)? The assumption then would be that since replacement copies effectively replace the
original item, such copies would be accessible under the same terms as the original item. Where the original item is the one
contemplated under s 56A, then the section will apply on such terms as the original item. However, preservation copies may
not be accessible by the public. As explained in the preceding section dealing with the Australian system, it is questionable
whether preservation copies ought to be accessible to the public since the original items are presumably available and accessible.
Although preservation copies are potentially replacement copies, they do not become replacement copies until a loss, damage
or destruction has arisen.

Given the aforementioned issues, it is unsurprising to note that stakeholders have since expressed concerns that exceptions for
libraries and archives:

(i) are unclear and confusing to apply;

(ii) hinder, or do not facilitate, mass digitalisation projects;

(iii) do not allow copying for collection management purposes;

(iv) do not facilitate collecting and making available content ‘born’ digital; and

(v) cannot be used by museums and galleries. 85
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Notably, these concerns have been acknowledged by the New Zealand Government and there is a concerted effort to review the

exceptions as part of the ongoing review of the Copyright Act. 86  The overarching purpose of which is to ensure New Zealand
copyright law keeps pace with the rapidly changing digital world.

Additionally, a number of objectives have also been proposed as part of the review process for New Zealand's copyright regime.
Two of which are particularly relevant to mass digitisation, namely:

(i) Permit reasonable access to works for use, adaption and consumption, where exceptions to exclusive rights
are likely to have net benefits for New Zealand.

*58  (ii) Ensure that the copyright regime is effective and efficient, including providing clarity and certainty,

facilitating competitive markets, minimising transaction costs, and maintaining integrity and respect for the law. 87

In order to effectively achieve this and address the concerns raised by stakeholders, it is recommended that firstly, the
government consider introducing a broad exception for acts carried out by cultural institutions (that is, archives, galleries,
libraries and museums) for the purpose of mass digitisation and administration (collection management). This should be
distinguished from the exceptions relating to general services provided by libraries and archives contained in ss 51-54 and 56.

The purpose of such a broad exception would be to not only acknowledge the importance of digitising collections of cultural
institutions, but also provide a safe harbour exception specifically dealing with mass digitisation and its peculiarities. As
it stands, beyond the provisions identified earlier, the only other exception contained in the Act remotely related to mass
digitisation activities is the ‘fair dealing’ exception, which will be discussed shortly. It suffices to say at this juncture that the
‘fair dealing’ exception does not contemplate mass digitisation activities and it would require some measure of ingenuity to
conclude otherwise. Accordingly, a broad exception, as recommended, will better address the peculiarities associated with mass
digitisation and incidental activities.

Furthermore, the distinction between the format of copies that can be made for either preservation or replacement copies
contained in s 55 should be deleted. In both instances, cultural institutions should be permitted to make digital copies of copyright
material. Consequently, a separate section dealing with the communication of copies made pursuant to mass digitisation
and administration should be introduced. However worded, such provisions(s) should, at the very least, guaranty access to
replacement copies on the same terms as the original material. Additional allowances may nevertheless be made in light of their
digital nature. In particular, access should not be restricted to a physical location. The introduction of such provision(s) would
clarify the confusion surrounding the application of s 56A to preservation and replacement copies. In the same vein, it would
also be useful to consider introducing provision(s) dealing with the transition from preservation to replacement copies given
such copies serve different purposes and may be communicated under different terms.

Finally, cultural institutions should be permitted to make both preservation and replacement copies for other cultural institutions.
This would tie in with the objective of minimising transaction costs as mass digitisation can be a rather expensive undertaking
with some institutions lacking the necessary wherewithal to digitise their collection. Nevertheless, the limitation on such copies
to items in their collection, as contained in s 55, should be retained as mass digitisation presupposes the existence of copies
being digitised in the collection of the institution undertaking the digitisation.

It should be emphasised that these recommendations are by no means exhaustive, but rather confined to the issues raised in this
article regarding the existing provisions. Accordingly, additional matters, such as making preservation and replacement copies
of content ‘born’ digital, should also be considered as part of the review.
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*59  5 FLEXIBLE DEALING EXCEPTION IN AUSTRALIA: SECTION 200AB

The Copyright Amendment Act 2006 supplemented the preservation provisions by introducing an exception for ‘key cultural
institutions' reproducing ‘significant’ works for their collections. However, there is no such exception in the New Zealand Act.
As such, this section focuses solely on the flexible dealing exception as provided for in Australia.

In 2006, s 200AB was inserted in the Copyright Act to provide cultural institutions with ‘a flexible exception to enable
copyright material to be used for certain socially useful purposes while remaining consistent with Australia's obligations under

international copyright treaties.’ 88  Under s 200AB, libraries and archives may make copies for maintenance or operational
purposes or to provide their usual services, and educational institutions may use copyright material for educational instruction.

However, the use must amount to a special case and should not conflict with normal exploitation of the work. 89  The use should

also not unreasonably prejudice the legitimate interests of the copyright owner. 90  Furthermore, for the exception to apply, the

user must not be able to make use of another provision under the Copyright Act for an exception. 91  Although the definitions of
‘conflict with a normal exploitation’, ‘special case’ and ‘unreasonably prejudice the legitimate interests' have the same meaning
as in article 13 of the World Trade Organization's Agreement on the Trade-Related Aspects of Intellectual Property Rights

(TRIPS Agreement), 92  the onus is still on the Courts to determine what amounts to ‘special cases. 93  As observed by the

Australian Law Reform Commission (ALRC) in its discussion paper on ‘Copyright and the Digital Economy’, 94  the adoption
of s 200AB has not been working in practice in relation to the facilitation of mass digitisation projects, the key reason being the

uncertainty as to whether mass digitisation would fall under the definition of a ‘special case’. 95

This is not surprising given that the way the three-step test has been incorporated in s 200AB is extremely complex and
unclear. As mentioned before, the three-step test is included in various international treaties, such as article 13 of the TRIPS

Agreement. However, the problem stems from the divisive interpretation of the wording used in the three-step test. 96  For
instance, disagreements occur over what constitutes a *60  ‘special case’, ‘normal exploitation’ and ‘legitimate interests', and

whether s 200AB should be considered cumulatively or holistically. 97

While there are suggestions that the exception is similar to the United States ‘fair use’ defence and could potentially encompass

a range of uses, 98  it should be noted that the United States Court of Appeals (Fifth Circuit) observed in Triangle Publications

v Knight-Ridder Newspapers that: 99

[t]he question of fair use has been appropriately described as ‘the most troublesome in the whole law of
copyright.’ ... Although no definition of fair use that is workable in every case has ever evolved, a frequently quoted
definition of fair use is ‘a privilege in others than the owner of a copyright to use the copyrighted material in a

reasonable manner without his consent, notwithstanding the monopoly granted to the owner (by the copyright). 100

More importantly, it is pertinent to note that the scope and effect of the three-step test enumerated in art 13 of the TRIPS
Agreement is virtually the same as the four statutory factors stipulated under the United States copyright law to determine fair

use. 101  As David Nimmer has said, ‘reliance on the four statutory factors [under the US fair use exception] to reach fair use

decisions often seems naught but a fairy tale.’ 102  Thus, even in the United States, where there is a plethora of case law dealing
with and interpreting the scope of fair use, the defence still remains ill-defined. In any event, owing to the lack of case law in the
Australian context, the scope of s 200AB remains unclear. ‘It is not yet clear, for example, what the terms ‘normal exploitation’

or ‘unreasonably prejudice’ might mean in the context of Australia domestic law.' 103  Thus, from a practical point of view, it
is difficult to assume how cultural institutions, or their officers, would apply the various elements of the three-step test on a
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day-to-day basis. In fact, these institutions and their officers would be required to undertake an extremely technical analysis.
As Kimberlee Weatherall has argued:

It can scarcely be expected that individual teachers and librarians are going to be sitting down and working out
whether s 200AB applies to their particular situation ... The entities allowed to use the exceptions have two likely
choices: they may treat the provision as a dead letter or defence of last resort to be called on in a legal challenge,
or alternatively as something to be ‘tamed’ through more certain, objective rules, perhaps in the form of industry
guidelines. If guidelines are chosen, it might be expected that there would be some negotiation with the relevant
collecting society, the Copyright Agency Limited (‘CAL’), as the entity most affected by the guidelines and most
likely to bring a challenge in court to any guidelines issued. In summary, then, s 200AB scarcely detracts from

the overall tendency of the reforms to ‘bureaucratise’ copyright exceptions. 104

*61  It is also argued that:

The flexible dealing exception in s200AB of the Copyright Act is an example of an exception that is confusing
in its application, and is not sufficiently clear to give users certainty about the scope of the provision and whether

they are likely to infringe the rights of creators when relying on the provision. 105

Hence, the practical effect of s 200AB is likely to be constrained by the three-step test and administrative requirements required

to apply these limitations. 106  Though various guidelines have been developed to facilitate use of s 200AB, the ALRC remarked

that despite this, ‘it appears the provision has been used rarely.’ 107  Adoption has been slow, as generally confirmed by
submissions to the inquiry, which suggested that many institutions do not use s 200AB, or have only used it in a limited way,

for orphan works. 108  As a university copyright officer has pointed out:

Our university holds a number of research collections in hard copy format. We would like to make them more
accessible to researchers. Despite the fact that they contain material of no likely commercial value, we are
prevented from undertaking mass digitization or format shifting of this content due to the narrow scope of s
200AB. The same problem applies to collections of audiovisual material housed in performing arts departments
and the library. Much of this content is in obsolete formats, but we are concerned that a mass format shifting
project would not satisfy the “special case” requirement under s200AB. The requirement to assess and justify
each item on an individual basis before copying it onto a more accessible format makes large scale format shifting

projects untenable. As a result, the content remains largely inaccessible. 109

Section 200AB, in fact, fails to address the most obvious obstruction to mass digitisation and Australia struggles to provide rules
that are flexible enough to facilitate the mass digitisation of whole or large parts of the collections held by cultural institutions.
Use of the three-step test has created a large amount of uncertainty about the application and scope of s 200AB. Its operation
is limited by s 200AB (6)(b), an inability to circumvent technical protection measures and uncertainty surrounding the test

combined with risk aversion. 110  More importantly, it is evident that s 200AB will never be able to apply to large-scale or mass
digitisation projects because it would not satisfy the ‘special case’ requirement. Hudson writes that:
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The particular drafting of s 200AB has served to oust intuitive understandings and industry norms, and put in
their place a series of concepts that neither institutional users nor their professional advisors feel confident to

interpret. 111

For this reason, the introduction of a similar provision in New Zealand is not recommended. A broad exception for mass
digitisation and administration as recommended earlier will suffice instead.

*62  5.1 Fair dealing defence

The most commonly used general exception to copyright recognised under the Australian and New Zealand copyright law is
fair dealing. The fair dealing exception in Australia provides that, for pt III works or adaptations or Part IV audio-visual items
(i.e. it does not apply to all types of material), copyright material may be used without authorisation of the copyright holder

if two circumstances apply. First, it must be for one of the listed purposes - for research or study, 112  criticism or review, 113

parody or satire, 114  reporting of news, 115  or judicial proceedings or the giving of professional legal advice. 116  Second, it
must be a ‘fair’ dealing, which is to be decided in each individual case. Similarly, New Zealand recognises fair dealing with a

work albeit limited to criticism or review, 117  news reporting, 118  research or private study. 119

The Australian Copyright Act 1968 (Cth) sets out matters to be considered when deciding if dealing is fair with respect to
research and study or indirect recording of performances. The provisions contained therein are similar to s 43(3) of the New
Zealand Copyright Act in respect of fair dealing for the purposes of research or private study. In relation to fair dealing for the
purpose of research or study, five factors need to be considered in determining whether a use constitutes fair dealing. These are:

(a) its purpose and character;

(b) its nature;

(c) whether it can be obtained within a reasonable time at an ordinary commercial price;

(d) its effect on the potential market; and

(e) the amount and substantiality of the part copied, in relation to the whole work. 120

Unlike the fair use exception in United States copyright law, the fair dealing exceptions in Australia and New Zealand are

strictly limited to activities undertaken for the purposes mentioned therein. 121  In other words, these prescribed purposes are

exhaustive and ‘fair dealing will not arise for dealings outside their ambit, regardless of how “fair” such activities are’. 122  With
preservation activities not in the ambit of fair dealing, it is unlikely that institution-based digital preservation activities would
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be permitted. 123  *63  The exceptions that permit device and format shifting apply only to actions undertaken by individuals

for private and domestic purposes and hence would not permit institutional preservation schemes. 124

While it might be possible to argue that researchers could rely on the fair dealing exception to digitise copyright protected works

for their own research, it remains uncertain whether an Australian court might find that copying whole works is fair, 125  or that

the exception applies to preservation activities of cultural institutions. 126  This is because, as Lord Denning said in Hubbard v

Vosper, 127  ‘[i]t is impossible to define what is “fair dealing”. It must be a question of degree.’ 128

Apart from this, the Australian and New Zealand judicial attitude, as reflected in De Garis v Neville Jeffress Pidler Pty Ltd (‘De

Garis') 129  and Television New Zealand Ltd v Newsmonitor Services Ltd (‘Television New Zealand’) 130  respectively, would
further place restrictions on the applicability of fair dealing exception to mass digitisation activities of cultural institutions. In
De Garis, Beaumont J held that a commercial copying service cannot rely on the fair dealing exception in order to make news
clippings on behalf of users, regardless of whether or not the user had the relevant purpose. Similarly, referring to the De Garis
case, Blanchard J in Television New Zealand Ltd held that ‘fair dealing does not encompass an activity in which the material

concerned is simply appropriated and passed on to others for commercial profit of the appropriator’. 131

The essence of these rulings is that in deciding whether a particular use is fair, the court will have ‘to look to the purpose of the
person making the copy rather than the actual user of the copy’, as a result of which ‘the “maker” of the copy ... may not be in a
position to claim the benefit of the fair dealing exception’ in many instances, particularly where the maker is making the copy

for the use of another. 132  As Universities Australia has submitted in respect of the De Garis case:

This decision has been widely construed as effectively preventing even non-commercial third parties such as
universities, schools and libraries, from copying for another person in reliance on fair dealing, regardless of

whether or not the circumstances of the copying satisfy the fairness requirements of the exception. 133

Thus, if the principle in De Garis and Television New Zealand Ltd were to be applied, a cultural institution may be prevented
from relying on fair dealing when digitising copyright-protected works to enable the users of those institutions to engage in their
own research and study. This not only inhibits mass digitisation activities of cultural institutions, but also places ‘researchers at
a very real disadvantage to their *64  counterparts in jurisdictions such as the US, Israel and Singapore who have the benefit

of a broad, flexible fair use exception.’ 134

Essentially, a measure of flexibility within copyright law is what allows greater judicial discretion and interpretation to ensure
fairer outcomes in difficult cases and situations not envisaged by lawmakers, thus leaving the courts to determine the ‘fairness'
of the circumstance. Neither the Australian nor the New Zealand Copyright Acts have a general overarching doctrine of ‘fair
use’ that promotes public interest and assists with innovation.

Thus, in 2013, the ALRC proposed 135  the introduction of a general ‘fair use’ 136  exception that contained the following three
elements:

a) an express statement that a fair use of another's copyright material did not infringe copyright;
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b) a non-exhaustive list of four fairness factors - the purpose and character of use, nature of the copyright material,
amount and substantiality of the part used and the effect of the use upon the potential market or value to be
considered - would determine fair use; and

c) a non-exhaustive list of illustrative uses or purposes. 137

The proposed fair use exception looked promising as it was a standard, rather than a rule, which required the consideration of
principles or factors in determining what was fair. It provided greater flexibility, certainty and predictability to accommodate
future technologies and new commercial and consumer practices, thus ultimately stimulating innovation. The proposed fair use
exception would have better served the public interest mission of preserving and disseminating cultural heritage information
through mass digitisation. It would also have meant that no copyright infringement would be incurred for the use of material
that in no way disadvantaged rights holders. However, the Australian Government decided against the implementation of this
exception, with the Attorney General George Brandis noting that he ‘remain[ed] to be persuaded that this is the best direction

for Australian law’ 138  due to the risk of authors ‘being cheated of the fair compensation for their creativity, which is their

due.’ 139  However, the need for a fair use exception becomes ever more pertinent as new technologies are developed.

Although exceptions exist within the Copyright Act, they are too narrow for cultural institutions seeking to provide access to
large collections. Statutory exceptions available under Australian copyright law have limited relevance for ‘public digitisation’.
While fair dealing may apply in some instances, most public use would require a licence or transfer of rights if infringement

is to be avoided. 140  Additionally, institutions *65  cannot preserve the informational content of important items, even if the

copyright owner cannot be located, or if there is no commercial market for the work. 141  Accordingly, it is recommended that
the broad defences inspired by the United States ‘fair use’ framework should be substituted for the fair dealing defence in
Australia. In particular, defences such as ‘non-commercial use’ or non-profit activity should be introduced with flexibility, so
the Courts can consider the nature of use on a case-by-case basis.

Universities Australia suggested that:

a broad, flexible exception would be much better placed than our existing purpose-based fair dealing regime to
strike an appropriate balance in a rapidly developing technological environment and to enable universities and

their students to make full use of technology to create and disseminate knowledge. 142

The category of research and study may be an illustrative example. Universities Australia suggest that large scale digitisation
may be currently blocked under Australian law under fair dealing for the purpose of research or study. Though, it may be that
an individual researcher or group of researchers could use the s 40 fair dealing exception for digitisation for their own research
or study, there is ‘real uncertainty’ if Australian courts would find mass copying or digitisation fair for the purpose of fair

dealing. 143  Indeed, the ALRC also highlights that the exceptions do not extend to institutions, only to private research and study

down by individuals. 144  For example, Haines v Copyright Agency Ltd 145  held that there is a distinction between institutions
making copies for teaching purposes and the activities of individuals in research or study. As observed earlier, De Garis v

Neville Jeffress Pidler Pty Ltd 146  held that the exception only applies if the person doing the reproducing or copying is the
person doing the research or study - i.e. the relevant purpose is that of the person carrying out the reproduction, not who actually
uses the reproduction in the end. This could pose issues in Australia for using fair dealing as a defence to mass digitisation. It
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should be noted that in late 2016, the Productivity Commission recommended the adoption of ‘fair use’ in Australia. 147  If this
was indeed passed, it may have ramifications for mass digitisation.

In New Zealand on the other hand, a review of its Copyright Act is currently underway with requests for submissions on the
adequacy or otherwise of its fair dealing provisions amongst other things. This is with a view to possibly adopting provisions

similar to the ‘fair use’ framework in the United States. 148  If a broad mass digitisation exception is introduced as recommended
above, then a ‘fair use’ exception might not be required as far as mass digitisation is concerned. Nevertheless, the introduction
of a framework similar to the United States' ‘fair use’ exception will provide greater flexibility, certainty and predictability to
accommodate future technologies and new commercial and consumer practices beyond mass digitisation.

5.2 Is transformative use exception an option?

The development of new technology has multiplied the options for transformative uses of copyright-protected works in which

pre-existing works are used to create something new: this can include sampling, mashups *66  or remixes. 149  In Australia and
New Zealand, no specific exception applies that allows the use of existing copyright-protected content to create transformative
works.

A transformative work is ‘one that imbues the original “with a further purpose or different character, altering the first with new

expression, meaning, or message”’. 150  The concept of transformative use originated from the United States case of Folsom v

March, 151  in which the court considered whether a secondary work made out of an original work creates an original new work.

The reasoning in Folsom was taken up in the much later case of Campbell v Acuff-Rose, 152  where the United States Supreme
Court dealt with a rap group's parody of Roy Orbison's ‘Pretty Woman’. There, the rap group had borrowed the opening musical
tag and the words from the first line of the song ‘Pretty Woman’, while the rest of the lyrics and the music were different.
Holding that the borrowing was fair use, the Supreme Court added a new facet to the fair use inquiry by emphasizing that the
most important aspect of the inquiry was whether the purpose and character of the use was ‘transformative’, or whether the
new work merely supersedes the objectives of the original creation. The more transformative the work is the less significant the

other factors are, like commercialism, that may weigh against a finding of fair use. 153

While the concept of transformative use has continued to evolve after the decision in Campbell, the central question as to
whether a secondary work would constitute a transformative work will ultimately be determined by whether the secondary
work adds value to the original as this ‘is the very type of activity that the fair use doctrine intends to protect for the enrichment

of society. 154

Applying these considerations, the United States Courts have considered whether digitisation of copyright-protected works

would amount to transformative use. The decisions of the United States District Court in Authors Guild v HathiTrust 155  and

the United States Court of Appeals for the Second Circuit in Authors Guild, Inc. v HathiTrust, 156  are instructive in this regard.

In Authors Guild v HathiTrust, 157  the HathiTrust, a collaboration of five United States university research libraries that built a
digital archive of books and journals to (a) enable preservation; (b) enable non-expressive uses by researchers, and (c) facilitate
access by blind or visually impaired users, was sued by the Authors Guild for copyright infringement. The District Court refused
to grant the motion for summary judgment put by the Authors Guild, holding that the digitisation amounted to a fair use under
United States copyright law. In particular, the Court held that the universities had an obligation to digitise works if this was
necessary to provide access to print for disabled students, and that this could be done under fair use. It further stated that the use
of digital copies to facilitate access for print-disabled persons is a transformative use. Additionally, the Court also clearly held
that digitisation to create a search index amounted to transformative use, and thus fair use. On appeal, the United States Court
of Appeals for the Second Circuit held that, while the decision that the use of digital copies to facilitate access for print-disabled
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persons was transformative is a misapprehension, creation of a full-text searchable database is a quintessentially transformative

use. 158

*67  In holding so, the court echoed the judicial reasoning in Campbell v Acuff-Rose 159  that a use will become transformative

‘if it does something more than repackage or republish the original copyright protected work’. 160  The inquiry is whether
the work ‘adds something new, with a further purpose or different character, altering the first with new expression, meaning

or message’. 161  The view of the court was that, since a use that merely supersedes the purposes of the original creation
cannot be construed as transformative use, providing expanded access to the print disabled by the HathiTrust did not amount
to transformative use; despite enabling a larger audience to read those works, the underlying purpose of the project's use is the
same as the author's original purpose. Thus, a use does not become transformative by making an ‘invaluable contribution to the

progress of science and cultivation of the arts'. 162  Adding value or utility is not the test: the actual test is whether the result
of the use serves a new and different function from the original work and is not a substitute. The underlying rule is therefore
that mere digitisation of a copyright protected work would rarely qualify as a transformative work even in the context of the
United States law.

Unlike the situation in the United States, fair dealing exceptions in Australia fail to adequately deal with transformative

use. 163  The ALRC was asked to consider whether the Copyright Act needed reforms to allow ‘transformative, innovative and

collaborative use of copyright materials to create and deliver new products and services of public benefit.’ 164  Although the
Commission acknowledged the need for an exception of some kind, it concluded that transformative use of copyright material
should be considered under a more general ‘fair dealing exception’ rather than by a new specific exception. In addition, the
Commission found that through relying on a fair dealing exception, transformative uses could be incorporated as with the United

States. For instance, fair dealing with copyright works for the purpose of research or study, 165  criticism or review, 166  parody

or satire, 167  or for the purpose of reporting news 168  will not constitute an infringement of copyright in Australia. The problem
with this approach is that not all transformative uses will fall under these categories.

Furthermore, the difficulty of introducing a new specific exception was noted, as significant disagreement would be likely in
‘defining whether a use is transformative, and determining the extent to which commercial uses of copyright materials should

be covered.’ 169  The Commission identified problems in distinguishing transformative uses from adaptations, the extent to
which a transformative work needs to be original or creative and how changes in technology have blurred commercial and non-
commercial uses of copyright materials (e.g. the sharing of user-generated non-commercial copyright materials on a platform

involving commercial entities). 170  Unfortunately, the Australian Government decided against adopting the Commission's fair
use exception so no exception is available for transformative uses of copyright-protected works.

Should a stand-alone transformative use exception be introduced in Australia? Given the aforementioned issues highlighted by
the Commission, it is not surprising that it is against the introduction of any new *68  specific exception allowing transformative

use even if its proposed fair use exception was not adopted. 171  However, given the rise of user-generated content, an exception
should be introduced that permits private, non-commercial transformative use to preserve the balance between the interests

of creators and users. 172  Transformative use is an important part of creative practice that has been facilitated by the digital

environment. Such an exception would legitimise practices that are already occurring 173  - practices, which one might add, have
not appeared to harm the interests of copyright owners. Accordingly, for similar reasons, the introduction of a transformative
use exception in New Zealand is equally recommended.

6 CONCLUSION

Mass digitisation makes an invaluable contribution to the advancement of knowledge and preservation of cultural heritage. It
facilitates easy and expanded access to knowledge products which would otherwise be beyond the reach of many users. At
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the same time, digitisation provides a viable means through which cultural products can be preserved for the access and use
of future generations. Countries, societies and human lives benefit when more people have access to knowledge and to their
cultural heritage. Having this in mind, cultural institutions across the world, which hold a wealth of knowledge products in their
collections, have embarked on various projects towards mass digitization of their collections. Thereby, these institutions aim to
increase the number of knowledge products that can be accessed by their users at anytime from anywhere. However, copyright
poses a serious obstacle. This is because, the exclusive rights granted to the owners of copyright-protected works enable these
owners to exclude others from making use of these works for the purposes of digitisation.

Acknowledging this, many countries around the world have rewritten and revised their copyright laws in order to facilitate mass
digitisation activities of their cultural institutions. However, the Australian and New Zealand copyright laws, despite various
attempts on the part of the government to make it suitable for the digital environment, still lags far behind when it comes to
making the law compatible with and facilitative of the mass digitisation activities of cultural institutions. In particular, neither
of the current exceptions in the Australian Copyright Act 1968 (Cth) or the New Zealand Copyright Act 1994, including fair
dealing, flexible dealing exception in s 200AB and the libraries and archives provisions, afford reasonable space and sanction for
the Australian and New Zealand cultural institutions to carry out their mass digitisation activities effectively and in a promising
manner as in other jurisdictions, such as the United States.

Nevertheless, with the ongoing review of the New Zealand Copyright Act, it is hoped that New Zealand maximises this
opportunity to revise its copyright regime in a manner that not only facilitates mass digitisation by cultural institutions, but also
accommodates the rapidly changing digital world we find ourselves in.

This article was accepted for publication on 22 May 2019
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