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Abstract 

Over recent decades, Indigenous peoples’ claims for rights to govern, protect and benefit 

from the use of their waters have attracted increased global attention. These claims form part of a 

broader set of demands for Indigenous self-determination, now enshrined in international norms, 

including the United Nations Declaration on the Rights of Indigenous Peoples. However, 

Indigenous peoples’ struggles for self-determination broadly, and freshwater rights specifically, are 

contentious and complex. This is especially so in settler-colonial contexts where Indigenous and 

settler populations and their institutions and political systems co-exist in complicated and 

interconnected ways. 

Over roughly the same period, we have also witnessed the transformation of freshwater 

governance internationally. Underpinned by neoliberal rationality, nation states have tended to 

frame water governance challenges as issues of scarcity and inefficiency, and have proffered 

predominantly market-based and demand-focused policy and legislative responses. Scholars and 

practitioners disagree about whether these neoliberal water governance and distribution approaches 

create opportunities or further obstacles for appropriately addressing Indigenous freshwater claims. 

Some are concerned about how neoliberal rationality masks power asymmetries and constructs 

water as (only) an economic and value-free resource, which may displace alternative ontological and 

material water realities that do not align with dominant neoliberal representations of water. 

These arguments about the pros and cons of neoliberal water governance and water 

markets play out in Australia. Over the past twenty years, escalating Aboriginal claims for 

freshwater rights have coincided with widespread neoliberal water reforms. These reforms have led 

to the development of the world’s biggest water market and completely restructured water rights. 

Despite this, Aboriginal peoples’ water justice claims remain unresolved and little is known about 

how neoliberal water governance and market frameworks materially or otherwise affect Aboriginal 

peoples in this region.  

In response, this thesis describes and analyses the effects of Australia’s neoliberal water 

governance on self-determination for Aboriginal peoples. It uses the New South Wales portion of 

the Murray-Darling Basin, Australia’s most productive agricultural region, as a case study to 

examine the experiences of Aboriginal peoples who seek rights to access, use and manage water. 

Theoretical insights from critiques of neoliberalism, settler-colonial theory, legal and ontological 

pluralism and Indigenous methodologies informed the methodological approach to conceptualising 

and responding to this research problem. Data was collected via semi-structured interviews with 

Aboriginal water policy experts and representatives from Aboriginal organisations across the case 

study area that hold statutory water entitlements, as well as archival, documentary and state water 

entitlement data analysis. 
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The two key interrelated arguments and findings of this study are as follows. First, the 

neoliberal governance regime under which Aboriginal peoples currently seek water access and self-

determination is built upon and entrenches the exclusion of Aboriginal peoples from historical land 

and water governance. Aboriginal peoples’ abilities to access, freely care for, manage and determine 

the use of water are significantly curtailed by enduring settler-colonial power relations. Evidence of 

this is obtained by quantifying and analysing Aboriginal-held water entitlements, establishing a 

profile of current holdings, and showing changes to these holdings over time. Analysis of interviews 

with Aboriginal water policy experts about their experiences and struggles to secure Aboriginal 

water rights in the recent era also support this finding.  

Second, this thesis finds that where Aboriginal entities hold commercially valuable 

statutory water entitlements, there are some opportunities for self-determination but these are 

generally limited and constrained by structural, organisational and wider governance factors. 

Analysis of attitudes and behaviours of Aboriginal organisations and representatives who trade in 

the water market reveals that the conditions that arise from neoliberal water governance (and its 

intersection with neoliberal Aboriginal affairs policies) encourage them to conceptualise themselves, 

their water property rights and their pathways to self-determination, in particular ways that align 

with market subjectivities. This has the effect of narrowing the magnitude and suite of benefits that 

Aboriginal organisations derive from holding rights to water. 

The findings from this work present important and timely insights for policy and law 

reform processes currently underway across Australia. The findings also offer valuable insights for 

Aboriginal organisations seeking to better engage with water governance and wanting to utilise and 

manage their water in ways of their choosing. 
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 | Introduction 

1.1 The research problem 

Indigenous peoples around the world demand self-determination. While no universal 

definition exists, the principle of self-determination seeks to extend or emphasise the rights of 

Indigenous peoples to make their own political, socioeconomic and cultural decisions without 

unwanted state or other intervention. Self-determination is now enshrined in and underpins 

international law and norms including the United Nations Declaration on the Rights of Indigenous 

Peoples (UNDRIP) ratified in 2007 (United Nations, 2007). States and other parties, however, still 

persistently overlook, ignore or constrain Indigenous aspirations and demands for self-

determination. Leaders from states such as Australia, New Zealand, Canada and the United States 

of America (USA), for example, perceive that Indigenous peoples’ claim to the right to self-

determination poses a threat to their own political existence and independence (Huff, 2005; Tomas, 

2008). Indeed, these four nation states initially abstained from ratifying the UNDRIP.  

As part of the struggle for self-determination, Indigenous peoples seek to maintain or re-

establish customary governance of their territories, including inherent rights to make decisions 

about, use, protect, and maintain their lands, waters and other resources (Coombes, Johnson, & 

Howitt, 2012; Robison et al., 2018). These struggles are particularly complex in settler-colonial 

contexts. “Settler colonialism” is a particular form of ongoing colonisation, where over an extended 

period of time foreign invading forces seek to eliminate Indigenous societies by invading and 

replacing them (and their socioeconomic, cultural, and political systems) with “settler” colonial 

populations that never leave (Wolfe, 1998, 2006). Settler-states and their institutions have caused 

significant widespread ecological changes and degradation (see, for example, Austin-Broos, 2013; 

Berry & Jackson, 2018; Humphries, 2007; McCool, 2007). Most continue to have deeply entrenched 

land and resource governance legal regimes that typically exclude or marginalise Indigenous 

peoples’ jurisdiction and governance priorities (Alfred, 2009; Austin-Broos, 2013; Robison et al., 

2018; Weir, 2009). Enduring Indigenous-state colonial relations have faced growing international 

scrutiny, with some settler-colonial states introducing recognition mechanisms to accommodate and 

respond to Indigenous land and resource claims (Balaton-Chrimes & Stead, 2017; Barcham, 2007). 

These mechanisms, however, are generally formulated with little or no Indigenous input and at best 

usually only offer limited and restrictive outcomes and benefits. Furthermore, they commonly 

essentialise Indigenous rights and render them subservient to the rights of the majority population 

long prioritised and protected by states (Ciupa, 2017; Moreton-Robinson, 2003).  

Indigenous claims for freshwater rights exemplify the tensions inherent in these settler-

colonial political relations. Overall, water and water places are central to Indigenous peoples’ 

spirituality, wellbeing, livelihoods, and identities and their aspirations for self-determination across 

cultural, political and socioeconomic dimensions (Robison et al., 2018). Yet, water and state-
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dominated freshwater governance have been central to (ongoing) colonial histories (Berry & 

Jackson, 2018; Curley, 2019b; Gibbs, 2009; Robison et al., 2018; Weir, 2009). Thus, Indigenous 

peoples’ rights to water, including enjoyment of and access to these water places as well as the right 

to use and extract water for an array of purposes, are typically obstructed by and entangled in 

complex and diverse conflicts, struggles and injustices (Boelens, Vos, & Perreault, 2018; Jackson, 

2018c). Indigenous claims for water justice have, though, garnered growing attention across the 

globe over recent decades (Altamirano-Jiménez, 2014; Jackson, 2018b, 2018c), including from 

policymakers, researchers and governments.  

Coinciding with this increase in attention is the transformation of water governance 

globally. Following Zwarteveen (2015), I define water governance as “the practices of coordination and 

decision making between different actors around contested water distributions,” and note these 

practices are “thick with politics and culture” (p. 18). From the 1970s, states moved away from 

supply-side solutions like new water infrastructure and dam projects. Ensuing water governance 

reforms were consistent with wider economic, social and policy reforms of the time, some states 

and transnational promoters of water rights reform (e.g. the World Bank) framed water governance 

challenges as issues of scarcity and inefficiency and predominantly favoured market-based, demand-

focused solutions (Bakker, 2014; Roberts, 2008). 

Proponents claim these new governance approaches, now widely characterised as 

neoliberal, are the most efficient in allocating scarce (water) resources while facilitating economic 

development (Bakker, 2014; Edwards, 2013). Neoliberal governance can take many forms and 

produce variable outcomes across time and space (Birch, 2015; Brown, 2015). In this thesis, I draw 

from Wendy Brown (2015) for my understanding of neoliberal rationality (which I use 

interchangeably with neoliberalism). Brown (2015) describes neoliberal rationality’s “distinctive 

signature” as the “[w]idespread economization of heretofore noneconomic domains, activities, and 

subjects” (p. 31). Privatisation and marketisation are two highly connected neoliberal processes 

(Castree, 2010c). In the context of water governance and distribution, governments may separate 

water rights from private land ownership and establish a water trading framework under these two 

processes (Bakker, 2014; Heinmiller, 2007), as has been the policy direction adopted by Australian 

governments since the 1990s.  

These kinds of alterations to water governance raise questions about how and in what ways 

Indigenous water claims can be addressed, and how they can be addressed in accordance with the 

agenda for self-determination (Jackson, 2018c; Robison et al., 2018). Addressing these demands is 

particularly complex where states historically distributed water resources without any consideration 

for, or accommodation of, Indigenous water rights and interests as observed in many basins and 

catchments in settler-colonial societies (Robison et al., 2018). In the Colorado River in the USA, for 

example, water resources are over-allocated meaning government-issued water extraction permits 

exceed sustainable levels and, as a consequence, Indigenous peoples find it extremely difficult to 

gain access to water (Robison et al., 2018). In these situations, states face the highly complex, 
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formidable and politically-charged task of recovering water for environmental and sustainable needs 

as well as addressing Indigenous water justice claims, the latter which many demand must include 

equitable water redistribution to Indigenous ownership (Macpherson, 2019; Robison et al., 2018). If 

formulated at all, government responses to these claims usually follow adversarial, lengthy and 

often expensive processes and/or include tokenistic and overly prescriptive Indigenous-specific 

water access or use arrangements. The term arrangements in this thesis means any kind of permits, 

entitlements, approaches, instruments or other initiatives that facilitate legal-political rights to water. 

In Australia such government responses have been especially constrained and ineffectual 

(Jackson, 2017b; Marshall, 2017; McAvoy, 2006, 2008; Taylor, Moggridge, & Poelina, 2016; Tran, 

2009). Consistently over the past twenty years, Aboriginal peoples have advocated for the 

redistribution of rights to use and extract freshwater resources, including for economic and 

commercial purposes (Behrendt & Thompson, 2004; First Peoples' Water Engagement Council, 

2012; Jackson & Langton, 2012; McAvoy, 2006; Taylor et al., 2016). However, Indigenous-specific 

water access arrangements introduced by Australian governments explicitly constrain and limit 

Aboriginal water access and use in ways that other statutory mainstream entitlements do not. 

Through Australia’s native title regime, for example, the state may recognise certain Aboriginal 

peoples’ rights to use water for communal, social and cultural purposes only (i.e. not commercial 

rights), but this is yet to advance Aboriginal peoples’ freshwater use rights significantly in Australia 

including in the State of New South Wales (NSW) (Hartwig, Jackson, & Osborne, 2018; Tan & 

Jackson, 2013). Overall, Australian water governance reforms have not led to the redistribution of 

water use rights to Aboriginal peoples on any meaningful scale (Jackson, 2017b; Nikolakis, 2011; 

O'Donnell, 2013; Tan & Jackson, 2013; Taylor et al., 2016; Tran, 2009). 

In recent years, some Australian governments have initiated proposals and programs to 

reallocate and/or purchase water use entitlements for Aboriginal peoples (see DAWR, 2018a; ILSC, 

2018; Jackson & Barber, 2013; NT Government, 2017). While acknowledging that these discussions 

have been small in scale and substantial amounts of water are yet to be redistributed, these 

proposals may for the first time (since colonisation began) contribute to improving Aboriginal 

ownership and control of water. Research shows public support for this kind of redistribution to 

Aboriginal peoples (Jackson, Hatton MacDonald, & Bark, 2019). However, there is currently a 

dearth of empirically-based studies about Aboriginal aspirations for water access and use (Nikolakis 

& Grafton, 2015; Nikolakis, Grafton, & To, 2013). Similarly, little is known about how neoliberal 

water governance and its market instruments and frameworks materially or otherwise affect 

Aboriginal peoples, their water access or their efforts towards self-determination. 

1.2 Research aim 

The aim of this study, therefore, is to describe and analyse the ways in which Australia’s 

neoliberal water governance contributes to and/or impedes Aboriginal self-determination.  



  

Page | 4 

To address this aim I used a case study of Aboriginal water access in the Murray-Darling 

Basin (MDB). Specifically, I focused on the portion of the MDB that falls within the Australian 

State of NSW. I selected this area because it (a) is the largest state area in the Basin; (b) includes the 

largest total resident and Aboriginal populations as well as surface water extractions across the 

Basin; and, (c) has a longer history of Aboriginal-water focused policies and organisations than 

other Basin state jurisdictions. I anticipated that this region would offer the greatest potential to 

document and learn from the first-hand experiences of Aboriginal peoples and their advocates 

about Aboriginal water access and use, Aboriginal water entitlement ownership and other issues 

related to self-determination. I collected qualitative and quantitative data from a range of sources to 

address this aim, including via interviews with Aboriginal organisations that hold water entitlements 

and Aboriginal water policy experts across the case area, analysis of NSW water entitlement data, 

and reviewing document sources. Theoretical and conceptual insights from critiques of 

neoliberalism, settler-colonial theory and legal and ontological pluralism shaped my overall 

approach to this research problem. 

1.3 Rationale and significance 

Multiple overlapping and pressing social justice imperatives justify the need for this 

research. First, Indigenous water justice struggles play out in, and respond to, complex historic, 

political and economic contexts. That is, historic Indigenous dispossession shapes and manifests in 

contemporary conceptual, legal, political and institutional frameworks (Ivison, 2017). Together, 

these structures and associated ongoing legacies further conceal historic and contemporary state 

violence such as appropriation of Indigenous peoples’ lands and waters and obscure the kinds of 

water justice questions that First Nations peoples raise. Indeed, many others have suggested and 

considered these issues internationally and in Australia (Boelens, Bustamante, & de Vos, 2007; 

Jackson, 2017b; Marshall, 2017; McAvoy, 2006; McLean, 2017; Prieto, 2015; Sheehan & Small, 

2007; Weir, 2009, 2017), which I build upon and further develop in this thesis. Because of this 

historical, colonial and contextual embeddedness, Aboriginal water justice struggles are complex 

and multifaceted (Jackson, 2018b; Jackson & Barber, 2013; McLean, 2007). 

Second, Australian governments have inadequately responded to Aboriginal water 

injustices (Marshall, 2017; Taylor et al., 2016; Weir, 2009). In particular, the redistribution 

component of these injustices has arguably received less policy (and perhaps scholarly) attention 

and response compared not only with other aspects of Indigenous water injustice within Australia 

(Jackson et al., 2019), but also compared to other countries (Macpherson, 2019). To explain, some 

scholars draw from social and environmental justice literature (see Fraser, 2000, 2009; Schlosberg, 

2004) to suggest that three interconnected elements constitute Indigenous water justice claims 

(Jackson, 2018c; Jackson & Barber, 2013; McLean, 2007). Redistribution is one element, which 

focuses on returning water to Indigenous peoples and by association, removing the inequities they 

face in water use and access. Another is demand for greater recognition and respect for the distinct 

water society relations of Indigenous communities that states so often marginalised or excluded, 
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including their customary water rights, interests and values (Jackson, 2006). A third is the demand 

for more equitable representation and participation in water management and decision-making and 

more control over their territories and resources on terms determined by Indigenous peoples. 

Struggles over one of these elements necessarily entail the others (Jackson & Barber, 2013; McLean, 

2007; Tully, 2004). In a more recent analysis, Macpherson (2019) argues legal and policy responses 

to historic and continuing Indigenous water injustices require two core imperatives—jurisdiction 

which is the legal power and authority to make decisions about and influence water governance, 

and redistribution of substantive water use rights to Indigenous peoples to use for any purposes.  

While Australian research demonstrates that arrangements for and struggles over water 

redistribution for First Nations’ benefits are consistently fraught with challenges, there has been 

little empirical analysis of how these arrangements and conflicts materially affect Aboriginal 

communities and their abilities to autonomously manage, use and benefit from water. Scholars 

(Jackson, 2018c; Macpherson, 2017, 2019; Taylor et al., 2016) call for more research and action 

regarding Aboriginal water access and reallocation, including “the mechanisms of ordering, 

prioritizing, and altering the allocation of water” and the effects for Aboriginal peoples (Jackson, 

2018c, p. 4). Thus, developing new and novel insights about the redistribution element of 

Aboriginal water injustices in Australia is significant at one level because little is known on these 

matters. At a second level, when considered alongside and in conjunction with existing research 

(concerning other justice elements), these insights will also be important for informing and 

developing more rounded, appropriate and transformative policy responses. This is especially given 

that governments need to address each interconnected element and imperative to avoid insufficient 

and incomplete responses to Indigenous water injustice (Jackson, 2018c; Jackson & Barber, 2013; 

Macpherson, 2019).  

Third, redistributing water to Indigenous peoples responds to and redresses historical 

dispossession and injustices as well as ongoing and continuing injustices and exclusion from 

dominant state water governance (Jackson & Langton, 2012; Macpherson, 2019). Proponents argue 

it can bring multiple material and intangible benefits and opportunities, especially where Indigenous 

communities can autonomously decide how to use, manage and benefit from any redistributed 

water use rights (Altman, 2004; Marshall, 2017; Nikolakis & Grafton, 2015; Robison et al., 2018). 

For example, greater Indigenous water access—including in the form of holding or owning state-

issued water use entitlements—can lead to other significant material and intangible benefits and 

outcomes for Indigenous peoples (Jackson, 2018b; Jackson & Langton, 2012). In fact, Altman 

(2004) argues that redistributing water rights to Indigenous peoples and clarifying property rights 

for all could even benefit non-Indigenous water users. To do so could avoid contestations into the 

future (and the likely associated high transaction costs and legal debates associated with 

compensation claims under native title frameworks) and more immediately help water markets 

operate more efficiently (Altman, 2004; Macpherson, 2019).  
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Potential socioeconomic benefits are a central objective to Aboriginal claims for holding 

water use entitlements in Australia, and one that appears to be of increasing importance in some 

Aboriginal communities (Macpherson, 2019; Marshall, 2017; Taylor et al., 2016). This reflects 

broader Aboriginal community (and government) desires to address Indigenous socioeconomic 

disadvantage and dependence on the state welfare system (Altman, 2004; First Peoples' Water 

Engagement Council, 2012; Marshall, 2017; Taylor et al., 2016). Specific examples of establishing 

water-based enterprises and associated employment opportunities include cropping, irrigation, 

environmental services, tourism, and/or generating income via water trading, which could then 

fund other community-determined projects. However, scholars (Nikolakis & Grafton, 2015; 

Nikolakis et al., 2013) point out that little is known about how Aboriginal peoples and their 

organisations experience negotiating water access, use and trading, or their water objectives or 

goals. This is true even for those Aboriginal entities that are known to hold statutory market-

compatible water entitlements across Australia (Altman & Arthur, 2009). These socioeconomic 

imperatives and knowledge gaps thus justify this research.  

A fourth justification is the timing, especially in Australia’s MDB where water resource 

pools have been “closed” for some time. Water markets are a central component of Australian 

water governance and this is likely to remain the case into the future (Godden & Gunther, 2010). In 

this context where the only means by which water use rights can be transferred between users is 

through the water market, Aboriginal peoples continue to be framed as “new entrants” whose 

unique claims to water remain largely ignored (Jackson et al., 2019). Current understandings suggest 

that Aboriginal people in the MDB have not been in a position to benefit from the substantial 

wealth transfers that have occurred through water trading during the past thirty years (Downey & 

Clune, 2019).  

Recent research shows support among wider (non-Aboriginal) communities across the 

MDB to reallocate water to Aboriginal peoples (Jackson et al., 2019), and, as this thesis will 

describe, governments are beginning to make some (albeit limited) commitments that may help to 

improve Aboriginal water access and to advance Aboriginal peoples’ socioeconomic (and other) 

water goals. But, to ensure the effectiveness of these initiatives, greater understanding of the 

barriers and opportunities these markets create for redistributing water to Aboriginal peoples, and 

also those that may arise from possible Aboriginal participation in water trading, is needed (Jackson, 

2011b; Macpherson, 2019). Learning from existing Aboriginal water holders could address some of 

these gaps and contribute new, significant and timely insights into Aboriginal peoples’ experiences 

of current neoliberal water governance as well as the implications for self-determination.  

Finally, internationally, some scholars and commentators argue that neoliberal natural 

resource governance may offer unique advantages and opportunities for Indigenous peoples, 

including outcomes that may align with self-determination (F. MacDonald, 2011; Macpherson, 

2019; Norman, 2015; Slowey, 2009). Evidence indicates that at the same time, however, these 

governance regimes may also further entrench existing injustices and inequalities as well as create 
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new ones (Jackson et al., 2017a; Macpherson, 2019; Mansfield, 2007b). In the Latin American water 

context, for example, neoliberal institutional concepts and rules work to silence ways of using water 

that are marginal to mainstream capitalist models (Boelens & Zwarteveen, 2005a). But evidence 

from Chile also indicates that Indigenous peoples may creatively respond to and use water markets 

to alleviate and even reverse water distribution injustices (Macpherson, 2019; Prieto, 2016b). I 

further detail this international literature in Chapter 2. 

Comparable investigations of these complexities are yet to elucidate the Australian-specific 

context and implications of the commodification of water for Aboriginal peoples. Overall, this 

work contributes to Aboriginal water justice and advocacy research particularly in Australia and also 

internationally across the fields of geography, natural resource management, and Indigenous 

studies. 

1.4 Thesis argument 

Throughout this thesis, I make two interconnected arguments. The first argument starts 

from the premise that the Australian settler-state historically excluded Aboriginal peoples from land 

(and water) holdings and governance. I argue that neoliberal water governance regimes do not 

address these historical legacies; rather these regimes further entrench them and in doing so limit 

and undermine Aboriginal peoples’ ability to access water and to freely care for, manage and 

determine its use. As already noted, a few Australian scholars have advanced this argument 

(Jackson, 2017b; McAvoy, 2006). In this thesis, I build on their work and offer original quantitative 

and qualitative evidence to extend this perspective further. Specifically, I demonstrate that these 

historical factors worked to first limit water entitlement acquisitions by Aboriginal peoples and 

then, in conjunction with neoliberal reforms, reduced these limited water holdings. I quantify the 

extent of this reduction in Aboriginal water holdings in the NSW portion of the MDB.  

In taking this historical perspective, I detail the first regional history of water entitlement 

acquisition by Aboriginal organisations in Australia. I show that Aboriginal people acquired water 

rights (licenced water extraction entitlements) with the return of land via state-introduced 

Aboriginal land restitution processes from the 1970s. These water entitlements were bundled and 

transferred with land parcels prior to their comparatively recent formal separation under the 

neoliberal water reforms of the 1990s and early 2000s. Certainly, without these processes, 

Aboriginal access to statutory water entitlements under the state’s property rights framework would 

likely be smaller—even possibly non-existent. However, I show that the uneven effects of these 

land restitution processes meant Aboriginal organisations were offered only narrow opportunities 

for reclaiming economically valuable land. As a consequence, some Aboriginal entities were 

precluded from securing water entitlements, ultimately affecting the quantum of water (and the 

total benefit) since obtained by Aboriginal people across NSW. These arrangements were also 

introduced at a time when governments had come to realise that water extraction entitlements were 

in fact over-allocated and needed to be “closed” to new water extraction. The NSW Government 
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embargoed issuing new water extraction licences to major regulated rivers from 1982, by which 

time very little land had been returned to Aboriginal people. This precluded Aboriginal peoples 

from the relatively easy and low-cost opportunities to secure water rights that other (non-

Aboriginal) landholders had accessed up until that time.  

Also contributing to this first argument, I demonstrate throughout this thesis that the legal 

and financial requirements that are placed on Aboriginal organisations complicate how they use and 

derive benefits from water. These requirements stipulate that Aboriginal landholders must remain 

financially viable and meet state-imposed land and water management obligations including 

payment of land and water holding fees. Failure to do so could see them liquidated, their land 

repossessed by the state, and water licences sold. This is despite the fact that the Australian 

Government and NSW Government returned these land and water rights under a policy objective 

of compensation. I demonstrate that in the last decade alone, Aboriginal water holdings have 

declined by just under one-fifth, with permanent sales of water precipitated by liquidation 

contributing most of this reduction. It is particularly concerning that this decline occurred during 

the same period in which Aboriginal water rights and access have received more attention than any 

other period in Australia’s water policy history and that remaining Aboriginal water holdings are 

still vulnerable to dispossession in this way. State water policies and Aboriginal land restitution 

policies, therefore, fail to account for the difficulty of operating a financially viable agricultural 

property as well as the historic conditions and contemporary legacies that make this particularly 

difficult for Aboriginal peoples. 

I also present an analysis of Aboriginal peoples’ struggles to influence water policy and 

governance at the broader state scale by drawing on the perspectives and insights of Aboriginal 

water policy experts. I show that while the NSW Government has introduced some arrangements 

to improve Aboriginal water access through neoliberal water reforms (since the year 2000), these 

are ambiguous, opaque and cumbersome. In effect, they make Aboriginal water access and the 

ability to use and benefit from water even more difficult. The nature of these Indigenous-specific 

statutory arrangements contrasts significantly with those proposed by Aboriginal peoples, as well as 

the strong, secure and perpetual water entitlements that other (mostly non-Aboriginal) water 

holders have obtained through the water reforms of the past two decades. This analysis shows that 

Aboriginal water struggles and contestations in the case area are about access to water resources but 

are also simultaneously about the distribution of and access to power and legitimacy inherent within 

settler-state water governance more broadly. These findings add further justification to this first 

argument; that neoliberal governance entrenches, perpetuates and masks—rather than redresses—

the historical legacies of the settler-state’s mistreatment of Aboriginal peoples.  

The second interconnected argument I develop in this thesis is aimed at the scale of 

Aboriginal organisations that currently hold statutory water entitlements acquired through the 

above-introduced land restitution processes. I argue that neoliberal water governance can offer 

opportunities for some Aboriginal people to pursue community-determined projects and 
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aspirations involving water. That is, in interviews Aboriginal water holding organisations reported a 

broad array of water use and benefit aspirations, with examples including watering wetlands and 

developing community- and commercial-scale gardening and irrigation projects. These Aboriginal 

organisations state that they have the power to choose how they use and benefit from their water 

holdings. However, I also argue that a complex of factors and “access mechanisms” (Ribot & 

Peluso, 2003) greatly influence and constrain the scope of their water use choices.  

Access mechanisms I identify include access to financial and technical support, capacity, 

infrastructure, and resources. These factors and their effects are often largely tied to colonial, 

historical, structural and political-economic contexts. Pursuing water uses that accord with 

community priorities like environmental restoration or commercial businesses require investment 

of already limited (financial and non-financial) resources by Aboriginal organisations. The fact that 

water is not available every year, and the necessity to pay state-imposed water licence fees every year 

(including when no water is available), also affects how Aboriginal organisations can use and benefit 

from their water rights. These access mechanisms, combined with broader political, economic, 

governance and social factors, together reduce the feasibility and attractiveness of these 

investments. I argue this is particularly so where Aboriginal organisations’ water aspirations do not 

generate income and/or where they do not have access to sufficient funds to meet state-imposed 

operational costs and property holding fees. Indeed, this links back to the threat of possible land 

and water right appropriation by the state where Aboriginal organisations do not meet the 

externally-imposed financial viability requirements. In other words, if Aboriginal organisations are 

unable to meet a series of threshold tests beyond holding a water entitlement, pursuing water uses 

that accord with community priorities on their properties is extremely unlikely.  

As an alternative, I reveal that representatives from these organisations are choosing to 

temporarily sell their water. This research shows for the first time that over the last 14 years, the 

frequency of Aboriginal water trading activity—specifically temporary water sales—increased by 

both number of trading organisations and number of individual transactions. In this research on the 

actions and attitudes of Aboriginal water traders, I show that while respondents perceived using 

water on their repossessed properties is a more desirable choice than temporary selling their water 

to other users, this latter option was still valued particularly for the (sometimes significant) financial 

income it generates for under-resourced Aboriginal organisations. Such income in turn can help 

facilitate community activities, goals and objectives. Income from water trading is also free from the 

conditions and restrictions that governments and other bodies typically attach to funding sources 

that these organisations may access. In some cases, water trading has actually helped Aboriginal 

organisations enjoy a degree of financial independence from the state. Moreover, water trading 

requires essentially no upfront financial investment and carries considerably lower financial risks 

than investment in water use on Aboriginal-held properties, where infrastructure often needs 

replacing or maintenance. Considering these comparative advantages of water trading alongside the 
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substantial risks and costs of communities’ water goals and aspirations further incentivises them to 

temporarily trade water.  

To demonstrate and articulate the cumulative impact of these influencing factors, I argue 

that Aboriginal water holding organisations often (though not always) find themselves in what I call 

a “water trading trap”. Drawing from poverty trap literature, I contend that a myriad of overlapping 

and interacting socioeconomic and biophysical processes have led to this situation. This concept 

helps illuminate that many threshold issues beyond simply holding a water entitlement affect 

Aboriginal organisations’ choosing between using their water on their properties on the one hand, 

or temporarily selling their water allocations on the other. This adds to the overall argument I 

advance throughout this thesis that historic and contemporary political-economic factors work 

together to constrain Aboriginal peoples from pursuing water-based goals and aspirations, even for 

Aboriginal entities that hold valuable water entitlements.  

I suggest other factors influence organisation representatives’ decisions to trade water as 

well as the extent of benefits they derive from water sale exchanges. For example, water availability 

influences the degree of (financial) benefits derived from water trading. Variability and 

unpredictability of water is bound up in the water property rights regime, including the water 

market, and thus also creates volatility in the market price of water. This is particularly problematic 

for the ongoing financial planning of the Aboriginal organisations that rely on water trade as their 

major income source. As another example, water market engagement can offer Aboriginal 

organisations opportunities for greater control over water use in addition to income generation. 

The extent to which mostly interviewed organisations derive this particular benefit, though, is 

limited. Greater control and influence may be possible with greater water (market) literacy.  

Lastly, my research suggests that normative expectations and requirements perpetuated via 

state governance arrangements also influence the ways that individuals who are involved in 

Aboriginal organisational decisions see and value water entitlements, their organisations and self-

determination. Specifically, I propose that state and policy reorientations have transformed 

Aboriginal water holders’ perceptions and subjectivities. Their attitudes and behaviours indicate 

they have adopted, or are influenced by, overlapping neoliberal norms around disciplined and 

responsible water users, viable and financialised asset holders, and capable and accountable 

Aboriginal subjects. The coalescence and overlap of these three kinds of subjects sets the 

conditions for the formation of what I call Aboriginal water market subjects which is where Aboriginal 

organisations perceive that they and their pathways to self-determination are more entangled with 

the marketisation and privatisation of water. 

Overall, I contend that restorative justice measures cannot attend only to the threshold 

issue of improving Indigenous water access. Government responses must, just as importantly, 

extend beyond this, including to matters such as jurisdiction, legitimacy and power. The findings of 

this work will be of use to governments considering reallocating water to Indigenous peoples—
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including via water market purchases—in Australia and other settler-colonial states facing similar 

issues.  

1.5 Terminology 

Two terms that are central to this research require a brief definition here, noting that they 

are further described and unpacked in the coming chapter. 

1.5.1 Indigenous peoples 

The terms “Indigenous” and “Indigenous peoples” have many interpretations, each with 

its own political origins and implications (Anaya, 2004; Merlan, 2009; Neizen, 2003). For the 

purposes of this thesis, I draw from Anaya (2004) who explains that:  

the term indigenous references broadly to the living descendants of preinvasion inhabitants 

of lands now dominated by others. Indigenous peoples, nations, or communities are 

culturally distinctive groups that find themselves engulfed by settler societies born of the 

forces of empire and conquest. (p. 3, emphasis in original) 

Indigenous peoples share historical and personal experiences of marginalisation, oppression and 

dispossession from their territories and cultures by dominating colonial powers (often states and/or 

corporate entities) under colonisation and economic modernisation (Anaya, 2004; Neizen, 2003). 

Global estimates put the number of Indigenous peoples at 300 million across 4,000 societies 

(Neizen, 2003, p. 4).  

In settler-colonial contexts, Indigenous societies and people typically co-exist alongside 

dominant settler populations but maintain cultural differences and distinctiveness. In these 

contexts, Indigenous peoples continue to face injustices and “political marginality resulting in 

poverty, limited access to services and absence of protections against unwanted ‘development’” 

(Neizen, 2003, p. 19). Indigenous peoples and their identities are intricately interconnected with 

their relations with states (Neizen, 2003). Thus, “Indigenous” is not only a political, legal or 

analytical category, but has also become an expression of identity (Neizen, 2003). Indigenous 

identity is now what Merlan (2009) describes as “an important geocultural category in our 

contemporary world” (p. 306) (see also Neizen, 2003).  

In this thesis, I mostly use the term “Indigenous people” when referring to First Peoples 

collectively across the world. When referring to the First Peoples of Australia’s mainland, I mostly 

use “Aboriginal” or “First Nations” in preference to “Indigenous” but I recognise there are varying 

preferences for this terminology. A description of Aboriginal societies in Australia is found in 

Chapter 2.  

1.5.2 Self-determination 

A key principle that underpins this research is Indigenous self-determination. Self-

determination has a long history as a normative standard established by and recognised through 

international legal principles and norms. This thesis draws from this widely established authority 
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and does not take a position that critiques self-determination as a goal. The thrust of self-

determination emphasises Indigenous peoples’ rights to freely pursue autonomy and make 

decisions—such as how to govern their lives, their territories and resources (including water) and 

their futures—without frustration from or unwanted intervention by states (Anaya, 2004; Robison 

et al., 2018). It also includes the exercise of jurisdiction—exclusively and/or shared—over 

Indigenous territories and all they contain (including resources, for example) (Tully, 2000). I outline 

further details of this principle in Chapter 2.  

To interpret and apply the principle of Indigenous self-determination in the context of 

water governance, I have drawn from a local framework developed by First Nations in south-

eastern Australia called cultural flows. This concept is founded on the sovereignty and inherent rights 

and responsibilities of First Nations to their territories and responds to the historical dispossession 

and mistreatment of waters in the MDB by the Australian state (MLDRIN, 2010; Weir, 2009). In 

2007, First Nations developed a formal definition for cultural flows in the Echuca Declaration:  

‘Cultural Flows’ are water entitlements that are legally and beneficially owned by the 

Indigenous Nations of a sufficient and adequate quantity and quality to improve the 

spiritual, cultural, environmental, social and economic conditions of those Indigenous 

Nations. This is our inherent right. (MLDRIN, 2010) 

The Echuca Declaration reiterates the control to which First Nations aspire: “Cultural Flows are 

water rights that we hold in our own name and are not held in trust by Government AND provide 

us with enough clean water to improve all parts of our lives” (MLDRIN, 2010, emphasis in 

original). The Declaration further emphasises the importance of both water quantity and quality to 

First Nations’ self-determination in water governance. 

Weir (2017) explains that this formal definition for cultural flows combines the language of 

both water entitlements within the context of Australian water policy and “rights language” from 

international Indigenous rights contexts such as UNDRIP. The concept more broadly, though, also 

captures Indigenous agency and authority to speak and care for Country1 and emphasises 

connections and connectivity (Weir, 2009, 2017). This concept offers space that allows First 

Nations and communities to “breathe” and make their own decisions (Strelein & Tran, 2013) about 

how they may wish to benefit from water across the interconnected and multi-dimensional political, 

socioeconomic and cultural realms of self-determination (Robison et al., 2018).  

1.6 Thesis structure 

To achieve the aim of this research, this thesis is structured as follows.  

Chapter 2 and 3 together situate the research problem broadly within scholarly empirical 

and theoretical literature. In Chapter 2, I critically review relevant academic empirical works, and in 

doing so, identify gaps, tensions and questions that are pertinent to the research aim. I begin by 

 
1 In this thesis, I use “Country” (with a capital “C”) as the Aboriginal English term that represents Aboriginal 
peoples’ holistic and sacred understandings of their territories and relations with them (Rose, 1996). For a full 
definition of Country, see Section 2.3 of Chapter 2. Other instances of country (lowercase “c”) in this thesis mean 
the nation of Australia, or a general physical region, landscape or area. 
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reviewing literature about Indigenous peoples’ assertions for and rights to self-determination in 

international laws and conventions, illuminating the centrality of resources and property rights. I 

then focus on international water governance frameworks and approaches to water allocation and 

distribution, including neoliberal forms. Thereafter, I review existing research that documents 

Indigenous peoples’ experiences of accessing water under neoliberal water governance 

arrangements; particularly those with established water markets.  

In Chapter 3, I outline the theories and concepts that influenced how I conceptualised and 

approached the research problem. My conceptual framework is composed of the central tenets and 

ideas from three cross-disciplinary theoretical perspectives: (1) critiques of neoliberalism; (2) settler-

colonial theory; and, (3) legal and ontological pluralism. I begin this chapter by describing these 

tenets and ideas as well as the insights that each theoretical perspective contributed to my approach 

to the research problem. I then describe the four analytical tools I used to make sense of the data I 

collected. I show how the research aim and the theoretical perspectives justified the selection of 

each and explain how I applied them in this work.  

In Chapter 4, I move to examine the narrower project-specific context. Here, I explain my 

overarching methodological approach, illustrating how I was influenced by Indigenous research 

methodologies and detailing the embedded case study approach I employed. I then present the 

methods used to identify participants, collect, analyse and interpret data and verify my findings. I 

finish this chapter with a case description including essential historical, contemporary and 

governance details. 

The findings derived from this research approach are presented and discussed in Chapters 

5 to 8. First, in Chapter 5, I document historic and contemporary Aboriginal water access and 

licence holding trends in the case study area by analysing state water entitlement data, historic and 

archival documents and literature, and interviews with current Aboriginal water holders. In this 

chapter, I detail the avenues by which Aboriginal organisations acquired water entitlements and the 

factors that influenced (i.e. limited) the scope of these acquisitions. Next, I develop a current profile 

of Aboriginal water holdings (as at October 2018). I reveal a significant decline in the scale of water 

property rights held by Aboriginal entities over the past decade and describe the key factors 

contributing to this permanent decline.  

My attention in Chapter 6 turns to other elements of the more recent neoliberal water 

governance era. I examine four key Aboriginal water access arrangements that proponents argued 

would help to meet Aboriginal water needs—two introduced by the NSW Government and two 

proposed by First Nations. Drawing from interviews with Aboriginal water policy experts, I 

ascertain for the first time how Aboriginal peoples, groups and supporters experienced and 

evaluated these arrangements and uncover new insights about their development and operation. 

With the aid of the Echelons of Rights Analysis—an analytical tool developed by Boelens (see 

Boelens, 2008a, 2008b; Zwarteveen & Boelens, 2014) that helps to isolate and interrogate 

interconnected aspects of water resource conflicts—I then analyse and discuss my data to 
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illuminate broader and deeper insights about Aboriginal water battles with the Australian settler-

state.  

In Chapter 7 and Chapter 8, I narrow the scale of focus to examine localised implications 

of state water governance and reform. To do this, I concentrate on data collected about and from 

Aboriginal organisations that currently hold statutory water entitlements in the case area. First, in 

Chapter 7, I describe Aboriginal organisations’ aspirations for using and benefiting from their water 

holdings and compare these preferences to their actual use. Aided by insights from Ribot and 

Peluso’s Theory of Access (2003), I illuminate and explore the access mechanisms and factors that 

affect Aboriginal organisations’ realisations of their water aspirations. It is at this point that I 

develop the concept of the “water trading trap”.  

Then, in Chapter 8, I examine closely the water trading activities and experiences of these 

Aboriginal organisations and representatives. To begin, I describe and document Aboriginal water 

trading activities in the case area since the early 2000s. Following this, I detail the types and extent 

of benefits interviewees derived from these activities and the factors that enhanced or limited these 

beneficial outcomes. With the aid of subjectivity and governmentality literature, in the final part of 

this chapter I explore the ways in which multiple overlapping structural and governance processes 

alter how Aboriginal water trading organisations (and representatives) see themselves, their Country 

and their water. I conclude by postulating that these Aboriginal entities and their conceptions of 

self-determination are becoming more entangled with the marketisation and privatisation of water 

and discuss implications for Aboriginal self-determination. 

In the final chapter, Chapter 9, I discuss my overarching arguments again and demonstrate 

the scholarly and policy significance of my findings. To do this, I pull the key findings arising from 

this research together and then connect them to existing literature as well as relevant policies and 

programs under development in Australia. Drawing from these findings, I provide lessons and 

recommendations for future policies to better address Aboriginal water justice. Lastly, I suggest 

lines of questions for further research to build upon and extend my findings. 
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 | Literature review 

2.1 Introduction 

In Chapter 1, I introduced the research problem central to this thesis. To recap, Indigenous 

peoples around the world are pursuing self-determination but settler-states have mostly been 

reluctant to recognise or grant the kinds of resource rights that Indigenous peoples seek. These 

Indigenous-state conflicts play out in many resource contexts including those affecting water 

resources and especially redistribution of water use and extraction rights. Some suggest that recent 

neoliberal water governance reforms may create opportunities for resolving or responding to these 

conflicts, and therefore generate particular implications for Indigenous self-determination, but 

others are cautious about this and see that these forms of governing water may create new 

challenges and injustices. The research reported in this thesis seeks to explore such implications in 

the context of Australian water governance. 

To situate this research project within the broader research and academic context, in this 

chapter I critically review available relevant scholarly literature and identify gaps and tensions that 

this research project will address. I focus chiefly on conflicts and contentions about water resource 

access in settler-colonial states and particularly in Australia. First Nations peoples have lived in what 

is now called Australia for 60,000 years but have faced the “notoriously destructive” (Merlan, 2009, 

p. 308) effects of colonial invasion and settlement since 1788. The impact has not been even across 

the country, with Aboriginal peoples in south-eastern areas generally being dispossessed earlier than 

other regions (Altman & Markham, 2015; Morgan, 2011). Today, 3.3% of the total Australian 

population (approximately 798,000 people) identify as Aboriginal and/or Torres Strait Islander 

(ABS, 2018). 

The key bodies of literature I review in this chapter are as follows. First, I review the norm 

of Indigenous peoples right to self-determination and the important role of natural resources and 

property rights in those pursuits. I then describe global trends and themes of state water 

governance to contextualise and historicise the most recent dominant neoliberal water governance 

era adopted by states, including Australia. In doing so, I delineate and describe key neoliberal water 

governance and distribution terms and concepts used throughout this thesis including privatisation, 

marketisation and the policy instrument of water markets which are purported to offer effective 

and efficient means of (re)allocating scarce water resources.  

The remainder of the chapter focuses on the implications of neoliberal water 

governance—particularly patterns of water distribution—for Indigenous water use and access rights 

and self-determination. To illuminate these issues, I draw predominantly from literature reporting 

in three regions internationally with well-established water markets where states have offered some 

kinds of recognition and/or protection of Indigenous water rights: Western USA, Australia and 

Chile. I detail each states’ consideration of Indigenous water rights and the types of water access 
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reparation and redress offered. I conclude by drawing out observations, tensions and gaps within 

this literature. 

2.2 Indigenous peoples’ rights to self-determination 

Colonial invasions and occupations have devastated Indigenous peoples globally. Impacts 

of colonialism include (though are certainly not limited to) dispossession, death, disease, 

disempowerment, knowledge and language losses, disruption of connection and relationships with 

places and people, destruction of social and political organisation, modes of subsistence and 

economies, and the trauma, grief and loss manifest in physical and mental health struggles (see, for 

example, Alfred, 2009; Austin-Broos, 2013). Initial acts of invasion and oppression and ongoing 

systematic prejudices denied the existence, and therefore enjoyment, of Indigenous peoples’ rights. 

Colonial authorities justified these actions based on scientific racism and their belief in the 

superiority of European societies, which were legitimised through international law (Tomas, 2008).  

Many Indigenous populations face ongoing discrimination and injustices as legacies of 

these colonial histories and their enduring structures. This manifests as multigenerational 

socioeconomic disadvantages and inequalities, as well as prohibited—or limited—access to, and 

control over, spaces, places and resources of ancestral territories. Alfred (2009) suggests these 

effects of dispossession are compounded by the “near total psychological, physical and financial 

dependency on the state” (p. 42) resulting from colonial disruption to formerly independent 

societies. In sum, as a consequence of colonisation, formerly free, autonomous and self-governing 

Indigenous peoples were in most places reduced to economically and socially marginalised minority 

populations within, and often dependent on, colonial states (Alfred, 2009; Tomas, 2008; Webb, 

2012). For the purpose of this thesis, states are composed of ruling governments, institutions and 

agencies that operate, govern, oversee and assert sovereignty over2 a defined territorial area and the 

societies within it (Hay & Lister, 2006). States are significantly influenced by political and historical 

legacies, including those that stem from how they came into being (Ivison, 2016). For settler-

colonial states particularly, this includes the widespread expropriation of Indigenous lands and 

devastating colonial impacts described here. Therefore Indigenous peoples and settler-colonial 

states are deeply intertwined (Nakata & Maddison, 2019; Neizen, 2003).3  

Indigenous peoples have persistently resisted these state actions and acted to mitigate their 

effects where possible. Indeed, such resistance has grown considerably over the last fifty-plus years. 

Scholars suggest that growth in the international organised Indigenous movement is in part due to 

the concurrent expansion and adoption of human rights law and increased concerns for minority 

ethnic groups’ rights globally (Merlan, 2009; Webb, 2012). Merlan (2009) suggests that these 

conditions pressured liberal states to address their Indigenous relationships to better align with their 

 
2 Importantly, not all accept state assertions of sovereignty. This is especially so in Australia where no form of 
treaty or agreement between any arm of the state and any First Nations has ever existed. Therefore, in Australia 
First Nations’ sovereignty has never been ceded and thus continues (see Moreton-Robinson, 2006; Referendum 
Council, 2017; Watson, 2012).  
3 I describe how concepts and theories influenced my understanding of the state throughout Chapter 3. 
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claim to uphold the standards of freedom and democracy, and thus ensure their legitimacy.4 In 

these international spaces, Indigenous leaders have engaged in political debates demanding state 

recognition of and respect for their inherent and unique legal rights to pursue self-determination as 

well as seeking redress for historic and ongoing injustices.5  

The right of self-determination has no universal definition (Coulter, 2010), and instead, has 

had numerous meanings across time and within different settings (Coulter, 2010; Huff, 2005; 

Webb, 2012).6 Huff (2005) explains that any attempt to define “the content of the ‘right of self-

determination’—other than in the most general manner—runs afoul of the nature of the right” (p. 

314). This “general manner” (Huff, 2005, p. 314) of self-determination in relation to Indigenous 

peoples, then, emphasises rights to freely pursue autonomy and make decisions—such as how to 

represent and govern themselves, their lives, their territories and resources, and futures—without 

frustration and unwanted intervention by states (Anaya, 2004). It also includes the exercise of 

jurisdiction—either exclusively or shared—over Indigenous peoples’ territories and all that they 

contain, including resources (Tully, 2000). These rights to self-determination concern three 

interconnected and multi-dimensional realms:  

• political: self-governance; determine for themselves their political expression, means of 

representation and decision making processes; and influence the political order of the state 

they live within (Coulter, 2010; Daes, 1993); 

• socioeconomic: pursue health, social and economic goals and objectives, including in 

relation to their territories and resources, and self-sufficiency; and, 

• cultural: preserve, reproduce and teach their cultural, territorial, and ethnic identities (Daes, 

1993). 

Lands and resources—which includes freshwater (Robison et al., 2018)—intersect with each of 

these realms.  

The right to self-determination is central to all discussions about Indigenous peoples’ rights 

under international law (Anaya, 2004). In 2007, this right was enshrined in the landmark UNDRIP. 

Specifically, Article 3 reads: “Indigenous peoples have the right to self-determination. By virtue of 

that right they freely determine their political status and freely pursue their economic, social and 

cultural development” (United Nations, 2007). Other articles of the Declaration substantiate this 

understanding of self-determination. Incorporating Indigenous self-determination into this 

international agreement was significant for several reasons. Not only did it advance and bring 

further legitimacy to Indigenous freedoms to pursue development and goals of their own choosing 

(Howard-Wagner, Bargh, & Altamirano-Jiménez, 2018), but it also, for the first time, presented 

Indigenous peoples as distinct “peoples” not just as a part of and within the whole people of 

 
4 But, and as I return to in Section 3.3.1 of the next chapter, the extensions of rights and forms of recognition 
offered by states—especially settler-states—are typically not on Indigenous peoples’ terms (Merlan, 2009). 
5 The term “the state” is therefore not inherently synonymous with the nation state but can also refer to 
jurisdictions within Australia that are self-governing political entities such as at the state and territory or local levels. 
6 See Anaya (2004) and Webb (2012) for further detail about the development of self-determination in international 
law prior to application in Indigenous rights contexts. 
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(nation) states. This established Indigenous peoples as subjects within international law in their own 

right (Coulter, 2010).7  

How self-determination is understood and enacted depends on the perspectives and 

standpoints of the many diverse Indigenous peoples and communities across the world (Webb, 

2012; Yap & Yu, 2018). This means different ideas and objectives are therefore expected both 

within and between Indigenous communities, Nations and organisations, and indeed are 

legitimised, via the principle of self-determination (Coulter, 2010). But, the scope and limits of self-

determination can be contested, particularly on the basis of territorial integrity and political unity 

(Huff, 2005). That is, states are fundamentally central to recognising and addressing Indigenous 

peoples’ rights including to self-determination (Gibson, 1999). As just one example, the UNDRIP 

is not legally-binding and needs to be adopted and implemented by domestic (national and sub-

national) state law to be enacted. There are far-reaching challenges associated with states’ 

accommodation of and allowances for Indigenous self-determination (Ivison, Patton, & Sanders, 

2000), which are particularly complex in settler-colonial states (as I elaborate further in the next 

chapter).  

How resource rights intersect with self-determination is of primary concern in this thesis. 

Rights to access, use, control, manage and care for territorial lands and natural resources, including 

water, are seen as fundamental to the expression of and continuation of Indigenous cultures and by 

extension, self-determination (Anaya, 2004; Huff, 2005; Robison et al., 2018; Webb, 2012). This is 

reflected throughout the UNDRIP (see United Nations, 2007, especially Articles 26-29). Indigenous 

peoples may choose to utilise their lands and other resources for a variety of purposes that are 

important to self-determination. These include—but in no way are limited to—alleviating poverty, 

providing security and self-sufficiency for their communities, and developing economic, enterprise 

and livelihood opportunities. Resource rights can also provide opportunities for Indigenous peoples 

to re-connect to and with their traditional lands and territories, re-generate cultural practices, and by 

extension may generate health improvements for landscapes, cultures and communities (Alfred, 

2009; Bischoff-Mattson, Lynch, & Joachim, 2018; Garnett et al., 2009; Huff, 2005).  

Before progressing to consider resource rights and Indigenous self-determination further, it 

is important to clarify that the right to self-determination as discussed here differs from the “self-

determination” era of Australian Aboriginal Affairs policy that began in the early 1970s. This era 

certainly brought about significant progress for Aboriginal peoples in some respects, including the 

introduction of statutory land restitution processes,8 Indigenous advisory opportunities at the 

national scale and the wide-scale development of Indigenous-run service and community 

organisations (Howard-Wagner, 2018a; Webb, 2012). However, while the policy era was called 

“self-determination” by name, in implementation it looked far different to the tenets of Indigenous 

 
7 Some scholars note an irony here, given that historically international law intentionally excluded Indigenous 
peoples. It also justified and permitted colonial invasions that continue to have ongoing contemporary implications 
for Indigenous peoples (Huff, 2005; Tomas, 2008; Webb, 2012). 
8 I detail some such land restitution processes in Chapter 5. 
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self-determination under international law. As suggested by William Jonas, the Aboriginal and 

Torres Strait Islander Social Justice Commissioner (2002), Australia’s self-determination era of 

policy was symbolic and more like a statement of intent than real action. He suggested in this era 

that: 

Communities [were] “handed” control and resources through this new organisational 

sector with limited efforts to develop their institutional capacity to manage and control the 

process effectively…. [W]hile this bureaucratic version of self-determination may have 

overseen the vast development of an Indigenous community sector, it has left Indigenous 

communities tied to the control of government. It has been a largely rhetorical version of 

self-determination which has maintained the existing power balances and ensured that the 

control mechanisms are retained by governments. (Aboriginal and Torres Strait Islander 

Social Justice Commissioner, 2002, p. 10) 

Since the late 1990s and early 2000s, then Prime Minister John Howard departed from this policy 

approach and many scholars now argue that Aboriginal self-determination was in many ways 

weakened as a result (Moreton-Robinson, 2007; Strakosch, 2015; Webb, 2012). This new 

“neoliberal” Aboriginal Affairs era that spans the Howard Government’s term in office and others 

is described in the next chapter.  

2.3 Indigenous peoples, resource and property rights and conflicts 

As noted, Indigenous claims to self-determination include struggles for control over the 

use, access, allocation, management, care for and protection of natural resources (Coombes et al., 

2012; Getches, 2005b; Webb, 2012), including water (Robison et al., 2018). Drawing from Ivison et 

al. (2000), rights are culturally, socially and historically constituted in that they are “understood as 

powers or instruments to secure or promote individual and groups interests, operate and come to 

be grasped within practical and interpretive frameworks that are partly held in place by historically 

patterned beliefs and practices” (p. 17). By extension, resource property rights therefore describe 

and reflect relations between people—individuals or groups—and land and natural resources, 

authorised through historically and socially agreed-upon and thus legitimate rules (Schlager & 

Ostrom, 1992; Seemann, 2016). Rights allow holders to access, extract, use and benefit from 

resources, and can also include powers to control, manage and make decisions about those 

resources (Schlager & Ostrom, 1992; Sikor, He, & Lestrelin, 2017). Rights regimes are underpinned 

by deeper ontological perspectives and understandings about the object or phenomenon—like 

water—and about appropriate ways of relating to it (Linton, 2014; Wilson & Inkster, 2018; Yates, 

Harris, & Wilson, 2017). Where multiple ontological perspectives exist, it is possible for multiple 

rights systems to also coexist, and this multiplicity can generate conflicts (Komakech, Condon, & 

van der Zaag, 2012; Wilson & Inkster, 2018).  

In this thesis I refer to rights and governance approaches deriving from Indigenous 

ontologies as customary. Customary, here, means “law and rules based on long-standing practice, not 

codified in written form” (Burchi, 2005, p. 1). Indigenous peoples have used, managed and cared 

for land and resources for thousands of years under customary systems of law. Indigenous rights 
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and governance regimes are premised on notions of communal care and obligation and are founded 

on holistic and interconnected relations between ancestors, people and places. Customary water 

rights derive from and are interconnected with customary land laws and practices (Burchi, 2005). 

The holistic and sacred understanding of “Country” used in Australia illuminates this 

deeply interconnected and custodial ethic (Graham, 2008; Morgan, 2011; Rose, 1996). Deborah 

Bird Rose (1996) defines Country as: 

a place that gives and receives life. Not just imagined or represented, it is lived in and lived 

with…. Country in Aboriginal English is not only a common noun but also a proper noun. 

People talk about country in the same way that they would talk about a person: they speak 

to country, sing to country, visit country, worry about country, feel sorry for country, and 

long for country. People say that country knows, hears, smells, takes notice, takes care, is 

sorry or happy. Country is not a generalised or undifferentiated type of place, such as one 

might indicate with terms like “spending a day in the country” or “going up the country”. 

Rather, country is a living entity with a yesterday, today and tomorrow, with a 

consciousness, and a will toward life. (p. 7) 

Indigenous water ontologies are integral to this broad and deeply interconnected notion of Country 

(Collings, 2006; Langton, 2002; Maclean et al., 2012; Marshall, 2017; Morgan, 2011). For instance, 

Indigenous solicitor Neva Collings (2006) points out that both the lands and waters are equal 

aspects of Country and that, unlike Western environmental management systems, “Aboriginal 

peoples have never drawn a distinction between the land and the waters that flow over, rest upon 

or flow beneath it” (p. 61). Yorta Yorta woman Monica Morgan (2011) also explains, “Water and 

land are inseparable, and both are vital to the cultural, spiritual, and economic sustainability of our 

people” (p. 455).9  

Generally, Indigenous ontologies see that flowing water and water places hold deep 

spiritual significance and are to be cared for and respected (Jackson, 2018c; Langton, 2002; Morgan, 

2011; Weir, 2009; Wilson & Inkster, 2018). Where governance of water is underpinned by such an 

ontology, it tends to be based on reciprocity and sharing—not just between people and Nations, 

but between all features of the landscape, and for future generations (Langton, 2002). As Marcia 

Langton (2002) explains, the established laws and rules that dictate and underpin this governance 

“derive from the sacred ancestral past that imbues the present” (p. 43). Evidently, Indigenous 

peoples’ identities are deeply entrenched in their understandings of, relations with, other people as 

well as governance of water, lands and resources (Craig & Gachenga, 2009; Jackson & Palmer, 

2012; Langton, 2002; Morgan, 2011; Rose, 1996).  

In contrast to the customary regimes that flow from Indigenous ontologies, in this thesis I 

refer to colonial, western and contemporary water arrangements as statutory regimes.10 Statutory 

 
9 I recognise that separating water from land and interconnected landscapes as I do in this thesis may perpetuate a 
binary that may be counter-productive to the pursuit of Indigenous environmental philosophies. I do so, however, 
in response to the dominant framing of land and water in many state water governance and management systems 
and arrangements like Taylor, Longboat, and Grafton (2019). 
10 Following Komakech et al. (2012), I use the term customary in preference to the often-used term “informal” to 
describe Indigenous institutions and governance, and statutory rather than “formal” when referring to state 
developed water governance rules and regimes. In this way, the origin of the rules or framework is emphasised, 
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systems of governance, which are codified in written form and established through regulation and 

legislation (Burchi, 2005), assume that only the state has legitimate political control and authority 

over resources (von Benda-Beckmann, 2001). These colonial and Western statutory systems of 

governing and using land and resources have dominated Indigenous customary resource rights 

arrangements and forms of ownership and control by a number of means including 

delegitimisation, marginalisation, misrepresentation and exclusion (Alfred, 2009; Boelens & Vos, 

2014; von Benda-Beckmann, 2001). Scholars including Tran (2009) and Weir (2009, 2017), for 

example, detail the ways Indigenous water ontologies, epistemologies and laws clash with, and are 

marginalised by, mainstream “Modern” water ontologies and governance in Australia. “Modern” 

water is the dominant conceptual framing of water in the West and positions water as a measurable, 

discrete and predictable material resource that can be controlled and managed (Linton, 2014). Such 

a framework enables hegemonic modern water governance to abstract and separate water from land 

and from other cultural, social and ecological contexts (Linton, 2014). Importantly, though, in the 

face of this dominance, Indigenous customary governance and connections continue (Curley, 

2019a; Morgan, 2011; Weir, 2009). 

In recent decades, the demands of Indigenous peoples, researchers and advocates for states 

to recognise and protect Indigenous customary water rights systems and to appropriately redress 

the legacy of exclusion from statutory water governance institutions and decision-making have 

gained greater attention (Boelens et al., 2007; Burchi, 2005; Craig & Gachenga, 2009; Jackson, 

2018c; Morgan, 2011). This resurgence in demands for water rights has coincided with the rise in 

neoliberal approaches to water governance (Ciupa, 2017). Some see these neoliberal policies and 

modes of allocating and managing water may bring new redistribution opportunities for Indigenous 

peoples but may also bring new challenges and limitations (Jackson, 2018c; Macpherson, 2019). 

Such challenges may arise from how neoliberal rationality (re)shapes and reconfigures what are 

deemed normatively “acceptable” state responses to Indigenous water justice claims—typically, 

these do not accommodate Indigenous peoples’ inherent customary rights nor meet Indigenous 

preferences (Boelens et al., 2007; Ciupa, 2017). Before considering these interconnected 

opportunities and issues further, I first review the particular challenges that water’s unique 

biophysical or material qualities and multiplicity of meanings create for its governance, as well as 

the major historic and contemporary trends in international water governance.  

2.4 Water governance frameworks and water distribution 

Water has a plethora of distinctive and complex features that affect how it is governed. 

First, water’s biophysical features distinguish it from other natural resources or phenomena in that, 

for instance, its utility and value are affected not only by quantity but also quality (Griffin, 2006, 

p. 240). Unlike some other resources or commodities, additional water supplies or suitable 

 
rather than “their perceived false formality or modernity,” noting that “[f]ormal rules may also have informal 
origins and calling them modern wrongly suggests that they are better than traditional institutions” (Komakech et 
al., 2012, p. 116).  
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substitutes cannot simply, easily or cheaply be made, thus its supplies at any given time are limited. 

This water availability—determined primarily by rainfall and water storages—is unpredictable, 

though, and fluctuates dramatically over time and space (Chong & Sunding, 2006). Supplies are not 

easily contained or measured partly due to evaporation and groundwater recharge which are 

difficult to meter, and partly due to water’s constant flow and movement (Chong & Sunding, 2006, 

p. 254; Young, 2013, p. 104). Beyond this, water availability—and in many places, water variability 

(Gibbs, 2006; Weir, 2009)—is crucial for key ecosystem services such as riverine habitat provision 

and sustenance, pollution and salinity dilution, and drainage (Chong & Sunding, 2006), bringing 

water governance into relation with the management of many other resources and landscapes. 

Moreover, water’s biophysical attributes and incompressible quality make its bulk storage extremely 

expensive, and transportation over long distances and variable elevations very slow, where possible 

at all (Acevedo Guerrero, 2018; Bakker, 2014; Chong & Sunding, 2006). Indeed, water’s unique 

materiality means that it is simply unable to be completely controlled and manipulated (Ahlers & 

Zwarteveen, 2009; Bakker, 2005; Gibbs, 2013).  

Second, the uniqueness of water is attributable to the diverse ways that groups and 

communities conceptualise, understand and value water, and encode it with diverse symbolic, 

spiritual, religious, wealth, health and historic meanings (Bauer, 1997; Bauer & Smith, 2007; Strang, 

2005). As discussed above, Indigenous peoples’ conceptualisations and understandings of water are 

distinct. Others, like irrigators, may strongly value water as an economic input (Alston & Mason, 

2008), but their views can also be much more complex, embedded, relational and multi-layered 

(Head et al., 2018). The sheer diversity of beliefs, views and attitudes concerning water can mean 

that, as James et al. (2012) suggest, when two people “speak about water, they may not be speaking 

about the same thing” (p. 37). When these diverse social, community and economic values for 

water are considered together with the above described unique material features of water, conflict 

over and about this scarce, common-pool resource seems inevitable (Heinmiller, 2007; James et al., 

2012).  

These tensions and conflicts are particularly apparent in settler-colonial water governance 

contexts where state-defined practices of coordination and decision-making about water 

(Zwarteveen, 2015) differ from, undermine, or fundamentally ignore Indigenous peoples’ water 

ontologies and governance preferences and priorities. Settler-colonial approaches to water 

governance—both historically and currently—are criticised for their positivist, technical 

rationalities. These approaches tend to prioritise exploitation within capitalist economic relations, 

are not attuned to local ecological and hydrological conditions and limits and privilege powerful 

stakeholders over vulnerable others (Alston & Mason, 2008; Boelens & Zwarteveen, 2005a; Gibbs, 

2006; Jackson, 2018c). In the following section, I consider these matters and other state water 

governance trends and tendencies documented in international literature with a particular focus on 

Australia.11  

 
11 Further details about Australian water governance are explained in Chapter 4. 
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2.4.1 From a “state hydraulic paradigm” to neoliberal water governance 

The dominant state-led approach to water management internationally that Bakker (2014) 

and Linton (2014) call the “state hydraulic paradigm” began when states vested themselves with 

power over water control (generally in the late 1800s to early 1900s) and lasted until the 1970s and 

1980s. This approach prioritised the construction of state-funded water supply options, primarily 

via large engineering projects such as dams and other river regulation structures (Bauer, 2010; 

Grafton, Horne, & Wheeler, 2016; Thoyer, 2006). Bakker (2014) explains how this paradigm 

implicitly overlooked environmental and ecological impacts and considerations, and in doing so, 

enabled significant environmental degradation. In Australia’s era of water resource development 

446 large storage dams were constructed, including 107 in the MDB (Kingsford, 2000).  

From the 1970s, and coinciding with growing awareness of economic, environmental and 

social costs from over-allocation, governments deployed widespread macroeconomic and policy 

reforms (Bakker, 2014). These emphasised resource and service commercialisation and privatisation 

(Cahill & Beder, 2005; Roberts, 2008). Reflecting these broader public policy reforms, governments 

began to develop alternative approaches to water governance informed by neoliberal rationality too 

(Bakker, 2014), including pricing of water, full-cost recovery of water services and water trading. 

Since then, governments have only further embedded neoliberal rationality—particularly through 

the expansion of water markets—into Australia’s water governance (Edwards, 2013; Larder, Sippel, 

& Argent, 2017) (see Section 4.5.2).  

In short, proponents argue that the application of neoliberal rationality to environmental 

and resource management policy achieves environmental conservation (through efficient water use) 

while allowing economic growth to proceed creating what is commonly regarded as a “win-win” 

solution for both the economy and the environment (Bakker, 2014). Applying neoliberal rationality 

to water governance emphasises market-based ideals as the best ones for allocating and managing 

water resources (Bakker, 2014). Proponents argue that this ideological shift in water governance—

that is, relying on market institutions, organisations and processes, rather than state and 

bureaucratic ones—can address water scarcity more efficiently. (I discuss the economic theory as 

well as the psychological behaviour that theory relies up in the following section.) In practice, 

though, governments and state bodies remain active participants in constructing, facilitating, 

maintaining and regulating neoliberal (water) governance (Bakker, 2014; Cahill & Beder, 2005; 

Edwards, 2013).  

Some scholars note that among environmental and natural resource management regimes 

some of the most “drastic” neoliberal changes during the past few decades have occurred within 

water governance (Harris, 2009, p. 390), particularly in Australia (Pittock, Cork, & Maynard, 2012). 

Scholars have argued that neoliberalism emphasises certain framings and ways of thinking about 

water, and privileges certain water users over others. By way of example, attempts to commodify 

and subject water to neoliberal reforms in Wales and England emphasised water as (simply) a 

“commodity” for “customers” or consumers, rather than as an entitlement to citizens (Bakker, 
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2005; Loftus, March, & Nash, 2016). Similarly under neoliberal governance, water is increasingly 

constructed as an economic and value-free resource or input, which some scholars suggest obscures 

the power and political divisions that are inherent to water distribution (Boelens & Zwarteveen, 

2005b). As Boelens and Zwarteveen (2005b) suggest, this means that ontological and material water 

realities that do not align with neoliberal representations of water run the risk of being displaced or 

cast aside (see also Achterhuis, Boelens, & Zwarteveen, 2010). According to work by Boelens and 

Zwarteveen (2005b) in Latin America, a region that was a front-runner in neoliberal policy 

development, local meanings of water “can no longer be talked about or referred to in official water 

negotiations; they disappear from water policy agendas; and they do not count in measuring the 

success of policy measures” (p. 737). Further critiques of neoliberal water governance are explored 

at the close of this chapter, and in Chapter 3. 

2.4.2 Neoliberal water distribution and water markets 

It is important to clarify not only that neoliberalism has different meanings,12 but also that 

it influences water and other natural resource governance in diverse ways which ought not be 

conflated (see Bakker, 2007, 2014; Castree, 2010c; Weller & O’Neill, 2014). In this thesis, I 

distinguish between three separate, though interconnected, neoliberal scales or “tiers”, as I detail in 

this section. Figure 2-1 below depicts these scales from most broad and encompassing at the top 

tier to the most specific at the bottom. The most encompassing tier is what I term neoliberal water 

governance. This denotes the ideological intent of neoliberal rationality and logic (Weller & O’Neill, 

2014), or philosophy (Castree, 2010c), in the context of water governance. This overarching logic 

promotes the adoption of market-oriented thinking “wherever possible” (Weller & O’Neill, 2014, 

p. 110), including to new domains and spaces previously untouched by this kind of thinking 

(Brown, 2015).  

 
12 Castree (2010c), for example, usefully explains that neoliberalism can be thought of in terms of “the three p’s”: 
neoliberalism as philosophy (or worldview), neoliberalism as a policy discourse (program) and neoliberalism as a set 
of policy measures (policy).  
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water reallocation than other non-market, non-voluntary and/or administrative options (Marston & 

Cai, 2016). To clarify, proponents of water markets argue they facilitate (re)allocation of scarce 

resources between competing use(r)s, primarily among and between agricultural, municipal (or 

urban) and environmental users. In this thesis, I am concerned with statutory or “formal” water 

markets, which are those “supported by a legal system that fosters efficient market exchanges and 

acts to enforce contracts” (Hadjigeorgalis, 2009, p. 58).14 References to water markets and water 

trading15 in this thesis concern surface water systems, unless stated otherwise,16 and do not include 

trade of “virtual” water—the embedded water within agricultural, industrial and consumer goods 

(Allan, 2003)—or the production and market exchange of bottled water. 

Each of these three tiers interconnect and inform one another, as demonstrated by the 

blurred sectors in Figure 2-1. For example, water markets are born of neoliberal policy discourses 

or programs of privatisation (or propertisation) and marketisation of water access, and water 

markets are considered by some as “emblematic” of nature neoliberalisation or market 

environmentalism (Bakker, 2014, p. 482). Therefore, in their operation, water markets reinforce the 

tenets of neoliberal rationality. Because of this interlinkage and interconnection, clearly delineating 

and separately describing water market instruments on the one hand, and privatisation and 

marketisation policy programs on the other, is difficult. In the following, I focus discussion on 

water market instruments and attempt to illuminate the influence of privatisation and marketisation 

throughout. I first describe the underpinning economic theory and anticipated economic and 

environmental outcomes, and then consider the complex governance implications and frictions that 

arise in practice. I will return to the combined effects of privatisation and marketisation later in 

Section 2.5.4. 

2.4.2.1 Economic theory of water markets and trading 

The concept of markets refers to the trading and exchanging of specific goods between 

buyers and sellers, or consumers and producers (Pirard, 2012, pp. 61-62). According to economic 

theory, water markets provide a more efficient and flexible means for socially optimal resource 

(re)allocation than command-and-control, non-voluntary (re)allocation options, with the resource 

flowing to higher (economically) valued uses, generating efficiencies and benefits at a wider societal 

level (Marston & Cai, 2016). By attributing economic value to finite extraction rights, proponents 

 
14 “Informal” water markets, conversely, are facilitated through social ties rather than the presence of legal and 
institutional frameworks and are more common in developing countries (Hadjigeorgalis, 2009), but are beyond the 
scope of this research. Of interest, the distinction between formal and informal water markets are used elsewhere 
to describe the institutional arrangements supporting trade of permanent, long-term water entitlements and 
temporary right to use specific water volumes, respectively. Here rights to use specific volumes can often be based 
on social ties and agreements, rather than the administration and institutional support required to facilitate 
permanent water entitlement trade (Bjornlund, 2004). What is described by informal water markets in this meaning 
though, is often still managed and facilitated through institutional support (as in Australia). 
15 Water trading is also called water “marketing” in the USA.  
16 I acknowledge there are hydrological connections between surface water and groundwater and that groundwater 
trading is possible, however, it occurs much less frequently and on smaller scales than surface water trade in many 
places globally including Australia (Wheeler et al., 2014a, p. 37). Thus, groundwater trading is not considered in this 
thesis. See Womble et al. (2018) who consider important opportunities for Indigenous peoples in relation to 
groundwater in the USA. 
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explain that resource rights holders will be incentivised to use those resources more efficiently. It 

follows that any water saved through efficiency improvements can be used to expand the 

entitlement holder’s own production or sold to higher valued uses (e.g. from low value products 

such as rice to high value products such as wine grapes), both which offer the potential to generate 

additional income (Bjornlund & McKay, 2002). This also incentivises the development of 

experimental technology-based solutions that increase use efficiency or establish cheaper 

alternatives where possible (Anderson & Leal, 2001; Debaere et al., 2014).  

Following Heinmiller (2007), cap-and-trade systems like water markets generally include 

three distinct, but overlapping, components—capping, allocation and trading—as shown in Figure 

2-2 below. The exact form each component takes differs across contexts and is rarely clearly 

delineated in reality as described here, hence the blurring of the components in Figure 2-2. Firstly, 

capping relates to scarcity or limited supply, which is theoretically necessary for effective markets.17 

Water is inherently accessed from within finite limits,18 but for a statutory water market to function 

well, governments need to establish and impose a quantified cap. In reality, this often requires 

reducing historic use or extraction rates, which can occur in a variety of ways (Colby, 2000).  

Allocation, secondly, occurs when government authorities grant legal entitlements to use the 

resource up to that capped amount (Heinmiller, 2007). A statutory water entitlement or licence 

permits the holder to access or extract water according to the conditions of that licence, but in 

common law countries this right is generally not equivalent to private ownership of the water per se 

(Chong & Sunding, 2006; Clarke & Malcom, 2017; O'Donnell, 2011).19 These entitlements or 

licences are treated like private property when subjected to privatisation strategies, which creates 

particular implications for water governance (Tietenberg, 2002)—a point I consider further in 

Section 2.5.4.20 Thirdly, trading is the continual reallocation of water rights (entitlements and/or use 

rights—discussed below) within that capped amount. For this to happen, allocated entitlements 

need to be clearly defined and legally tradable (Bakker, 2014; Marston & Cai, 2016) and an 

institutionalised trading framework to facilitate the buying and selling of water rights is needed (i.e. 

this is marketisation) (Bakker, 2014; Heinmiller, 2007).21 In some cases, like Australia, a portion of 

 
17 Though, research in Chile shows that growing water scarcity does not necessarily drive water trade and efficiency 
and can instead drive government-led developments of new water sources (Budds, 2018). 
18 Of course, there is a huge diversity of understandings and beliefs about what water scarcity actually is (see 
Section 2.4 earlier). This reveals how the creation of water governance policy generally, and setting caps specifically, 
is inherently political and controversial (Colby, 2000; Heinmiller, 2007; Jepson et al., 2017; Zwarteveen et al., 2017), 
as observed in Australia over the past two decades (Edwards, 2013; Grafton, 2019).  
19 At least in Australia, water in its natural state is only capable of ownership once lawfully taken—i.e. in accordance 
with a statutory permit or licence. Not even governments or the Crown “own” water, but instead have been vested 
(via legislation) with the right to use, flow and control the waters (O'Donnell, 2011). Regardless of this legal 
context, some Aboriginal people, though, see some form of water ownership is an objective. In this work, I have 
not sought to comprehensively clarify how their notion of ownership relates to Australia’s common law. Instead, 
discussions focus on the degrees of control that Aboriginal peoples seek via property rights and relations.  
20 For a thorough discussion about private property and water entitlements see Clarke and Malcom (2017). For 
NSW specifically, see Gray and Lee (2018).  
21 Bakker (2014) adds that the physical means for transporting water between users are also needed. For surface 
water trading systems, this can include water bodies themselves, like a river, but are often aided in some way with 
infrastructure such as pipelines, weirs, dam walls and channels (Bakker, 2014). 
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instance, laws and policies now recognise the environment as a legitimate consumptive water user 

and governments have committed considerable funds to reclaim water from willing sellers of 

entitlements for use by “the environment” (Grafton & Wheeler, 2018). Re-allocation of water for 

environmental outcomes via the market, not to mention the management and delivery of reclaimed 

environmental water, can be contentious among competing water users (Debaere et al., 2014) as is 

the Australian experience where water for the environment remains an ongoing and particularly 

vexed issue (Grafton, 2019; Lukasiewicz et al., 2013). Nonetheless, the potential for achieving 

environmental outcomes remains a key justification for water markets.  

2.4.2.2 Water markets in practice 

The actual establishment and operation of water markets in the pursuit of socially optimal 

and efficient water allocation arrangements is not as simple and straightforward as theory presents 

(Bauer, 1997; Bell & Quiggin, 2008). As detailed earlier, water has unique biophysical features and 

many people and communities value it in different ways. Additionally, water reallocation via 

markets can have negative externalities23 or third-party effects for communities, the economy and 

the environment (Bennett, 2008; Chong & Sunding, 2006; Hadjigeorgalis, 2009).24 These factors 

shape the ways in which governments implement—and other stakeholders respond to—water 

markets, as I consider here briefly. 

To accommodate these features water markets in practice rarely exist as stand-alone, self-

managing systems. They are frequently supported by laws and institutions to manage these 

externalities, particularly where river operations are complex (Bauer, 1997; Bell & Quiggin, 2008; 

Chong & Sunding, 2006; Hadjigeorgalis, 2009; McCool, 2002; Rosegrant & Binswanger, 1994). 

Historic, institutional and social contextual variations between domestic countries means that 

specific laws, institutions and regulatory structures—including pertaining to water markets—vary 

between places (Chong & Sunding, 2006; Hadjigeorgalis, 2009). For example, a number of 

approaches to seasonal water allocation exist globally. One is called the “prior appropriation 

system”, which is a queuing system in which water allocations are filled based on the seniority of 

water rights. This arrangement, in place in the Western USA, is best summarised by the phrase 

“first in time, first in right” (Chong & Sunding, 2006). The second is called “correlative shares”, 

which is where all water users receive equally lower allocations when water availability is low, as is 

in place in Australia (Griffin, 2006). A third example, which applies in Eastern USA, is 

“riparianism” and this is where water use rights are connected to land ownership immediately 

adjacent to watercourses and can only be used on that adjacent land thus restricting water trade 

(Babcock, 2005). Awareness of these institutional and practical differences is important in 

comparisons across jurisdictions. 

 
23 Negative externalities are those costs or issues that exist outside of a market system that economic theory argues 
need to be captured and brought into the price system so that they can be better factored into decision-making and 
policies (Corbera, Brown, & Adger, 2007). 
24 Water’s unique characteristics means all approaches to water management—regardless of if market or non-
market—can create negative externalities and third-party effects (Bennett, 2008; Chong & Sunding, 2006; 
Hadjigeorgalis, 2009). 
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What is consistent across different jurisdictions arrangements, though, is the central role of 

governments in establishing and governing water market instruments, despite what pressures 

powerful stakeholders may exert (Larder et al., 2017; Tietenberg, 2002). For example, government 

entities determine cap levels or adjust existing ones based on available information. As observed in 

Australia, establishing a sustainable limit of water extraction is expensive and difficult, triggering 

significant contestation (Debaere et al., 2014; Heinmiller, 2007). Government agencies allocate 

entitlements and establish water accounting frameworks and trading information systems. 

Governments also purchase water through markets and manage it for and on behalf of the 

environment (Bell & Quiggin, 2008; Larder et al., 2017).  

These (and other) government actions can, though, contradict or undermine the intent of 

water trading regimes and supporting frameworks, and thus unleash environmental and social 

consequences (Budds, 2004, 2018). The broader framework of laws and institutions that support 

water privatisation, marketisation and trading do not always protect communities from third-party 

impacts through design, implementation and/or monitoring (Budds, 2004, 2018; Prieto, 2015; 

Roberts, 2008). Thus, some water managers and policymakers doubt the suitability of water markets 

particularly because of the potential injustices and inequities they can create and perpetuate 

(Hasselman & Stoker, 2017), especially for poorer and smaller users (Budds, 2010). I return to the 

equity issues especially experienced by Indigenous peoples in the coming section. 

Some have argued that permanent water trading in particular can have adverse long-term 

socioeconomic impacts for communities. This is especially the case where those communities 

directly or indirectly rely on water for their livelihoods (Bjornlund & McKay, 2002; Heinmiller, 

2007; Tietenberg, 2002). For this reason permanent water entitlement trade encounters more 

resistance (Bjornlund & McKay, 2002) than temporary trade of seasonal water allocations, which is 

generally more accepted for its flexibility and risk management opportunities (Anderson, 2015; 

Rosegrant & Binswanger, 1994). Further, some stakeholders may not want their (or any) water 

rights to be privatised or marketized at all, and may petition governments to preserve rights or 

prohibit their exposure to trade (Heinmiller, 2007). This resistance usually stems from those 

fundamental differences in peoples’ water ontologies, norms, values and preferences (Carter, 2008; 

Prieto, 2016b). Further critiques of water markets and other natural resource trading arrangements 

and policies are presented in the next chapter.  

Globally, governments have not yet widely adopted water markets, in part, due to the 

above-raised concerns. There are, though, several long-standing water market frameworks that 

attract frequent discussion in literature, including in the United States, Australia and Chile (see, for 

example, Bjornlund & McKay, 2002; Giannoccaro, Pedraza, & Berbel, 2013; Hadjigeorgalis, 2009; 

Möller-Gulland & Donoso, 2016). Several other states have established tradable water entitlements 

and market institutions as well, including Mexico, South Africa, Spain and Alberta (Canada), but 

market activity in these countries has evolved slowly (Bjornlund & McKay, 2002; Hernández-Mora 
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& Del Moral, 2015; Perret, 2002; Schmidt, 2017).25 With some suggesting that water trading may 

allow new adaptations and responses to climate change (Royster, 2013; Wheeler et al., 2014a), 

governments may more deeply embed water markets in places where they already exist and in new 

locations too. Recent research reveals as many as 37 countries in water-scarce areas already have 

water allocation systems in place “based on the issuance of water rights – an essential precursor for 

water markets” (Richter, 2016, p. 12). Thus, institutionally at least, some groundwork to prepare for 

the expansion of markets is already laid.  

2.5 Indigenous water access under neoliberal modes of water 

distribution 

Building on the explanation of water markets and neoliberal modes of water distribution 

offered so far, I move to now illuminate the difficulties and opportunities Indigenous peoples face 

in claiming rights to and accessing water in the context of these kinds of governance arrangements. 

Throughout the following review, two key themes emerge. First are the matters surrounding how 

(settler-) states respond to and address Indigenous water claims in the context of neoliberal water 

governance and second are the opportunities and challenges this context creates for Indigenous 

peoples, including for self-determination.  

I limit discussion of these issues to three regions where statutory water markets are well-

developed and overarching states have recognised and/or protected some Indigenous peoples’ 

rights in and to water. These regions are the Western USA, Australia and Chile. Local factors, 

including specific domestic water allocation arrangements and transfer frameworks, mean that 

experiences of water access and redistribution including any participation in water trade differ 

between (and also within) these different countries. Nonetheless, some experiences and themes are 

shared across these jurisdictions. This review helps establish what is already known about 

Indigenous engagement with water markets as well as matters that need further scholarly attention.  

First, I briefly describe Indigenous peoples’ freshwater rights in these regions in the face of 

statutory water governance particularly during the last century or so, including if and how these 

states have provided for or recognised Indigenous water rights and interests. While the recognition 

or restitution measures offered generally do partially meet and address Indigenous water justice 

claims, ultimately the access generated via these state-driven approaches is generally constrained. 

Overall, I show that Indigenous water rights and any reallocated water entitlements are typically 

rendered subordinate to other water holdings and that this unequal treatment effectively 

strengthens and reinforces colonial water rights structures, whether intentional or not (Boelens & 

Zwarteveen, 2005a, 2005b; Hartwig et al., 2018; Robison et al., 2018; Tan & Jackson, 2013). I then 

conclude by briefly considering how the emphasis on market-based options for redressing injustice 

 
25 Informal groundwater markets exist in China, India, Thailand and Pakistan (Hadjigeorgalis, 2009), though 
discussion of these is beyond the scope of this thesis. 
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(within broader privatised and marketised water access contexts) can serve to foreclose other water 

access alternatives. 

It is important to acknowledge the diversity of Indigenous (and non-Indigenous) views 

about the suitability or acceptability of water marketisation and privatisation. Some point to an 

antagonism between the conceptualisation of water as a commodity and Indigenous peoples’ 

fundamental ontological and epistemological understandings and relationships with water (Brown, 

1997; Budds, 2009; Carrasco, 2016; Carter, 2008; McCool, 2002; Molina Camacho, 2016; Mumme 

& Ingram, 1985; Trawick, 2003). The notion that water can be a fully tradeable commodity that can 

be sold to the highest bidder is viewed by some Indigenous peoples as “culturally repugnant” 

(Carter, 2008, p. 18). This is largely because this conceptualisation of water conflicts directly with 

“the communitarian value of water” (Prieto, 2016b, p. 29) and the “egalitarian, communal ethic” 

(Mumme & Ingram, 1985, p. 371) often upheld by Indigenous peoples and their preferences for 

water resource decision-making. However, some Indigenous peoples seek to and/or actually do 

participate in commercial water uses and/or water trading. In these cases, researchers note that 

Indigenous peoples’ understandings and responsibilities to water and their natural environments are 

not irreparably harmed or lost (see Babidge, 2016; Bischoff-Mattson et al., 2018; Nikolakis & 

Grafton, 2015). As Brandshaug (2019) explains, it is necessary to “challenge the idea that 

commodification automatically entails a break with other practices and relations” (p. 548). 

Similarly, available literature shows that Indigenous peoples sometimes hold plural interests 

and goals in relation to water. For example, in Babidge’s (2016) Chilean case study, the local 

Atacameños value water “in terms of essential forms of indigenous identity” (p. 93) and as “an 

economic resource with ‘market’ value at small volumes” (p. 97). In a survey from northern 

Australia, Indigenous peoples had mixed and competing views about treating water as a 

commodity, which authors suggest could reflect a “desire for development [that] is tempered by 

strong cultural and ecological values” (Nikolakis & Grafton, 2015, p. 156). At times these different 

interests, which some may categorise as separate “cultural” and “economic”26 water uses or goals, 

may be construed as divergent, contradictory, competing or inconsistent (Babidge, 2016; Carrasco, 

2016). Research indicates that this erroneous construction, a process that Macpherson (2019) refers 

to as “pigeon-holding” (p. 19) and Jackson (2006) describes as “compartmentalising”, is 

perpetuated by mainstream water planning and policies underpinned by liberal recognition-based27 

models (Babidge, 2016; Brandshaug, 2019; Carrasco, 2016; Hartwig et al., 2018; Jackson, 2006; 

Jackson & Langton, 2012; Macpherson, 2017).  

Instead, as Macpherson (2019) argues, “It is logical that indigenous water rights should 

encompass the full spectrum from cultural to commercial purposes, and be allocated (or if 

necessary, redistributed) as such” (p. 19). This more appropriately reflects the reality that 

 
26 Quotation marks around “cultural” and “economic” are used here because I do not subscribe to these 
categorisations and see they can further entrench the very essentialism I am writing about here.  
27 I further detail recognition policies and politics, including their critiques, in the next chapter.  
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Indigenous peoples exist within legally pluralistic28 systems and in a single “intercultural” field with 

non-Indigenous peoples, rather than separate sociocultural domains (Hinkson & Smith, 2005). 

Therefore, Indigenous perspectives about water privatisation, commodification and markets are 

influenced by strong cultural, communal and ecological interests and by other western views, norms 

and systems of governance (Babidge, 2016; Brandshaug, 2019; Jackson & Altman, 2009). Robison 

et al. (2018) note that: 

one of the most prominent themes we have encountered is the tension among Indigenous 

Peoples between the concept of marketing water versus the sacredness of water that defies 

any attempts to price it and to alienate it from indigenous lands. (p. 909) 

Ultimately and undeniably, the issue of transferability of Indigenous water rights—and indeed, of 

land and other resource rights more broadly—is contested (Bischoff-Mattson et al., 2018; 

Macpherson, 2017; Molina Camacho, 2016; Robison et al., 2018). The key point here, though, is 

that Indigenous peoples’ views concerning water access and water trading (as with many other 

complex issues) are diverse and varied, and are dynamic and responsive to new interpretations and 

evaluations (Babidge, 2016; Crass, 1997; Nikolakis & Grafton, 2015).  

2.5.1 Statutory water governance and Indigenous peoples’ freshwater rights 

Acts and processes of dispossession are diverse across (and within) each of the three 

regions I am focusing on here in many ways, including timing of initial contact and extent of 

historic and enduring devastation to Indigenous peoples and their landscapes. Across this diversity, 

dispossession in each region has restricted—and often continues to restrict—Indigenous peoples’ 

abilities to access and control their water resources in their preferred ways. Here, I consider how 

statutory water governance has restricted Indigenous water rights and uses particularly during the 

last century or so, and in the context of water markets in each region. 

In the USA, Native American peoples have endured struggles over lands and waters with 

settlers for 500-years (and still ongoing). In the last century, water contentions in particular have 

increasingly played out in courtrooms (McCool, 2007; Tarlock et al., 2014). In 1908, Native 

American rights to water were first recognised in Western USA with the Winters v. United States 

Supreme Court decision. The Court held “that Indian water rights were impliedly reserved for the 

benefit of the Indians at the time of the reservation’s creation in sufficient quantity to fulfil the 

purpose of the reservation” (Crass, 1997, p. 111). Native Americans with Reservations are therefore 

entitled to significant volumes of water through these “reserved rights”, which are usually superior 

to most other water users which makes them more or sometimes the “most” valuable (Womble et 

al., 2018, p. 455) given the Western USA’s prior appropriation water allocation system.29 But, as 

Curley (2019a) points out, this was designed to fulfil the colonial purpose of reservations rather 

 
28 I describe legal pluralism in the next chapter.  
29 As noted earlier, water allocation in Western USA follows the “prior appropriation” system (also called the “first 
in time, first in right” system). This means that those water holders who came first are the first to receive their 
water entitlements. Tribal water rights sometimes pre-date settler rights and are therefore often superior. Eastern 
USA has a riparian-based water system, and these reserved rights are not recognised in this water allocation and 
rights system. As Babcock (2005) notes therefore, in the Eastern USA, Native America tribes are “unlikely to 
receive the water they need to sustain themselves” (p. 1233). 
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than to address imperial injustices of theft and appropriation or to recognise inherent customary 

rights to water. Further, during the first half of the twentieth century, the USA Federal 

Government did little to protect or advance—or, some say, “purposefully ignored” (Curley, 2019b, 

p. 84)—Native Americans and their reserved water rights (Alderman, 2013; Griffith, 2018; Liu, 

2005; Moore, 1989). Instead, these governments spent billions of dollars developing water 

infrastructure in the arid west to stimulate the rural economy (of non-Indians) and accommodate 

population growth (McCool, 2002; Robison et al., 2018). Realising the limits to this ongoing 

infrastructure development, water trading began in the Western USA in the 1970s, making it the 

region with the longest experience of reallocating water via trade in the world (Bauer, 2010). 

In recent decades, these reserved rights have been increasingly exercised and defined or 

determined through negotiations, with resulting settlements often producing important material 

benefits for Native Americans (McCool, 2002; Tarlock, 2010; Tarlock et al., 2014) as I discuss 

further below. However, tribes face long and oftentimes costly legal negotiations to have their long-

reserved legal “paper” or “dry” water rights translated into “wet” water uses—that is, the ability to 

actually use the water (McCool, 2002). Their claims face significant competition from now well-

established non-Indian water interests who have come to rely on the same water, and thus issues of 

fairness and equity for both Indian and non-Indian people are central in resolving these complex 

claims (Liu, 2005; Moore, 1989). In settling some claims, the state has granted tribes the authority 

to lease their now quantified water back to non-Indian water users to help resolve these tensions 

(Glennon & Pearce, 2007; Nyberg, 2014).  

In Australia, there is no equivalent long-standing legal precedent recognising Indigenous 

Australians’ water rights or interests like that of the USA. Here, historic land dispossession began in 

the late 18th century, and due to the ways that land and water have historically been managed 

together, this has had notable impacts on Aboriginal peoples’ water access. For instance, as further 

detailed in Chapter 4, statutory rights to land and water were bundled together from the late 19th 

century to the late 20th century, when under neoliberal reforms states severed land and water 

property rights. This meant that “Indigenous groups who typically did not hold Torrens (registered) 

land titles, did not enjoy access to statutory water entitlements, and could not, therefore, lawfully 

make use of water on or adjacent to their traditional territories” (O'Neill et al., 2016, p. 407). 

Moreover, without these statutory water entitlements which were also converted into tradable water 

entitlements, Indigenous peoples were effectively excluded from the water economy and the water 

market (McAvoy, 2006, 2008), which commenced in some parts of the MDB from the 1980s. 

Given these circumstances, Aboriginal peoples have little negotiating power in Australian water 

governance, including market and allocation processes.  

In Chile, Indigenous groups did not typically hold recognised land titles from the era of 

Spanish acquisition to the late 20th century (Macpherson, 2017). In order to establish a water 

market, which is considered one of the most radical in the world (Bauer, 1997), water rights 

underwent a substantial judicial “regularisation” process in the 1980s. This included separating 
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water rights from land titles, privatising any rights that were communally held and registering these 

rights with an administrating government agency (Budds, 2010; Macpherson, 2017; Prieto, 2016a). 

For a number of reasons including misinformation among Indigenous peoples and the 

governments’ allocation of water rights with “little or no regard for the pre-existing water use of 

indigenous communities” (Macpherson, 2017, p. 1136), the predominantly communal water rights 

held by Indigenous peoples prior to this time were rarely recognised through this regularisation 

process (Carrasco, 2016; Molina Camacho, 2016). Thus, Indigenous peoples were left effectively 

dispossessed of their water rights (Prieto, 2015). For some Indigenous groups, their rights were 

privatised into new individualised rights held by individual group members rather than communally, 

and were then subject to trade in the water market (Macpherson, 2017; Prieto, 2016a). By the end 

of the 1980s, few Indigenous groups in Chile held water use rights (Macpherson, 2017) and many 

found their interests overshadowed by large consumers of water such as mining corporations and 

irrigators (Babidge, 2016; Prieto, 2015).  

In response to these historic and contemporary obstacles, academics and Indigenous 

peoples have made repeated calls for governments to implement restorative policies and programs 

to address Indigenous water dispossession (Alderman, 2013; Fort, 2012; Jackson & Langton, 2012; 

McAvoy, 2006; Nikolakis, 2011; O'Donnell, 2013; Royster, 2006; Thorson, 1989). Governments 

often meet these Indigenous water justices claims with reluctance. Where they do respond, the 

kinds of water rights created can be classified as “soft” or “hard” according to Tarlock (2010). In 

the following sections, I consider the nature of these types of responses, including examples from 

Western USA, Australia and Chile.  

2.5.2 “Soft” water rights and statutory access arrangements 

Government models of Indigenous water rights recognition and/or allocation that are 

based on distinct cultural difference tend to be based on usufructuary rights, or what Tarlock (2010) 

calls “soft” rights. These statutory arrangements grant Indigenous peoples water access under 

tightly constrained conditions. That is, Indigenous peoples are permitted to use water only in ways 

that align with what the state defines as “traditional”, “cultural” and historical (i.e. pre-colonisation) 

uses associated with customary practices, and generally new or adapted commercial- and market-

based uses are prohibited (Boelens et al., 2007; Macpherson, 2019). Governments may require 

Indigenous peoples to demonstrate their cultural continuity and ongoing exercise of those rights to 

qualify for or claim these rights, which can be extremely difficult or problematic given widespread 

dispossession. Moreover, these Indigenous rights can typically be overridden by, or rendered 

subservient to, other third party water rights holders (Macpherson, 2017; O'Donnell, 2013; Tarlock, 

2010). Policymakers appear to have a poor understanding of what these “cultural” needs entail 

(Jackson & Langton, 2012) and/or render them “anomalous” or outside the ambit of state 

management systems (Boelens & Zwarteveen, 2005a). Indeed, in Australia, some Aboriginal-

specific water allocation arrangements reportedly only offer access to “negligible” (Jackson & 

Langton, 2012) and “trivial” (Haisman, 2005) volumes of water. Overall, these kinds of Indigenous-
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specific water access arrangements reinforce the essentialist notion that Indigenous peoples’ rights 

and interests are pre-capitalist, frozen in time and cannot (or should not) adapt to changing 

circumstances (Babidge, 2016; Jackson & Altman, 2009; Jackson & Langton, 2012; Lowrey, 2012; 

Macpherson, 2017; Schapiro, 1986). 

In Australia, Indigenous land reclamation processes introduced by governments since the 

1970s have offered little satisfaction in securing more than “soft” water rights for First Nations 

peoples. The national Native Title Act 1993 (Cth) (NTA) offers recognition and protection for 

Aboriginal water rights and interests but only those that are traditional or customary and can be 

proven to have continually existed prior to invasion (Macpherson, 2017; Tan & Jackson, 2013).30 

Recent research, though, shows that even where First Nations can overcome these significant 

hurdles, negligible practical and beneficial water outcomes have resulted in regions where water is 

fully allocated (Hartwig et al., 2018; Tan & Jackson, 2013). There are no national policies or 

arrangements to reallocate transferable water rights to First Nations peoples, despite commentators 

proposing numerous models (see, for instance, Craig, 2007; First Peoples' Water Engagement 

Council, 2012; Jackson & Langton, 2012; Macpherson, 2017; Marshall, 2017; McAvoy, 2006, 2008; 

Morgan, 2011; Nikolakis, 2011; Weir, 2009). Aboriginal water advocates and scholars continue to 

see merit in an approach that allows the purchase of water licences and participation of Aboriginal 

peoples in the water market (Altman, 2004; Craig, 2007; Jackson & Langton, 2012; Macpherson, 

2017).  

In Chile, governments have introduced several legal arrangements under the 1993 

Indigenous Law to recognise and protect Indigenous peoples’ water rights. The first allowed 

ancestral water rights—or those historical and customary uses of water resources that can be shown 

to have continued since pre-sovereignty times—to be regularised, protected and held collectively by 

Indigenous organisations outside of the market (Prieto, 2016a). Macpherson (2017) details the 

similarities of this regime with Australia’s NTA. The second is the Indigenous Land and Water 

Fund, which facilitates water rights (re)allocations to Indigenous landholders through market 

purchases (Macpherson, 2017). In some instances, water purchases made with this fund have 

helped to alleviate and reverse some of the impacts resulting from the establishment of Chile’s 

water market (Prieto, 2016a, 2016b). While purchased water can be used equivalent to non-

Indigenous held entitlements, resale of any fund-purchased water is prohibited for 25 years and 

then after that can only occur with agreement from the whole community (Macpherson, 2017).  

Settler-states’ liberal recognition approaches such as native title in Australia, and models of 

water allocation based on custom or historical use such as Chile’s model of ancestral rights, present 

obstacles for Indigenous groups seeking to value water as an aspect of their identity as well as a 

resource of economic value (Babidge, 2016; Macpherson, 2019). It is important to note that these 

arrangements and others like them can certainly offer some water access and partial redress for 

 
30 History and context about the NTA, including in relation to water governance, are described later in Section 
4.5.4.1.  
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water dispossession (Macpherson, 2017) and that some Indigenous proponents may prefer these 

kinds of “cultural” and tradition-based arrangements (Boelens et al., 2007; Jackson & Langton, 

2012). However, the tension here is that narrow state-imposed arrangements work to exclude 

Indigenous people and certain kinds of interests from water debates and management, and in ways 

that inhibit self-determination. This contradicts Indigenous water justice claims and demands which 

do not restrict “land or resource relations to particular sorts of use” (Macpherson, 2019, pp. 17-18). 

Additionally, adopting politically and socially constructed and essentialised ideals of “Indigeneity” 

into water governance like this can, in turn, be used as a yard stick to judge which groups of people 

can benefit and be recognised (and which cannot), and which interests should be protected—i.e. 

those that states determine are more “authentically” and “genuinely” Indigenous (Bern & Dodds, 

2000; Ciupa, 2017; Ivison et al., 2000; Maddison, 2013). I return to these issues in the next chapter. 

“Soft” rights arrangements appear to be the dominant state response to Indigenous water 

claims, particularly in Australia. Literature suggests that “cultural”, “traditional” or “Indigenous” 

based policies do not allow for the flexibility and diversity of Indigenous views, perspectives and 

objectives for water, including possible socioeconomic benefits, as highlighted earlier (Babidge, 

2016; Jackson & Altman, 2009; Jackson & Langton, 2012; Macpherson, 2017, 2019; Royster, 2006; 

Schapiro, 1986). Such arrangements are open to accusations of paternalism (Liu, 2005; Schapiro, 

1986; Storey, 1988) and are insufficient for redressing historical injustices as well as the ongoing 

inequities of current water resource allocation systems (Jackson, 2017b; Macpherson, 2017; 

O'Donnell, 2013). Thus, scholars and advocates call for governments to avoid “overly prescribing 

the content of the right of its conditions” (Macpherson, 2017, p. 1162) and offer water use 

arrangements that can provide for multiple and diverse interests concurrently and over time 

(Jackson & Langton, 2012; Macpherson, 2017, 2019). Such an approach may more align with 

decolonisation strategies that provide Indigenous governance and decision-making the space to 

“breathe” (Strelein & Tran, 2013), and is particularly argued for by scholars and advocates working 

in Australia (Macpherson, 2019; Marshall, 2017; McAvoy, 2006; O'Neill et al., 2016; Robison et al., 

2018; Taylor et al., 2016; Weir, 2009).  

2.5.3 “Hard” water rights including market-compatible entitlements 

In contrast to these “soft” rights, Tarlock (2010) suggests that “hard” or full property 

rights are another form of response to Indigenous water justice demands. In relation to the USA, 

Tarlock (2010) argues that “recognition of [‘hard’] property rights in natural resources such as 

surface and ground waters can play a crucial role in tribal survival and cultural evolution, including 

promoting economic development” (p. 476). Strong and hard property rights can do more to 

redress historical injustices, and may be more likely to better facilitate Indigenous self-

determination and sovereignty (Craig, 2007; Liu, 2005). Some suggest this could occur through 

ensuring that water access arrangements for Indigenous peoples “have the same characteristics as 

the rights to water that were available to non-Indigenous users” since colonisation, and with which 

Indigenous peoples can choose how to use and benefit from water (O'Neill et al., 2016, p. 414). 
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Water purchased through the Chilean Indigenous Land and Water Fund (described above) could be 

considered as “hard” property rights given that, on the whole, it can be used equivalent to non-

Indigenous held entitlements (Macpherson, 2017).  

Tarlock (2010) contends that the Winters reserved rights in Western USA are also an 

example of “hard” rights.31 He argues that these reserved rights provide powerful “tribal seats at the 

bargaining table” (p. 477), particularly as they are grounds to broker deals with states and existing 

water users. These rights are considered “hard” rights because of their superiority—which is 

important in Western USA water governance (see Section 2.4.2.2)—and because in many cases, 

they have been adjudicated and quantified via legal-political processes called “water settlements”. 

As a result of these settlements, governments have reallocated (sometimes substantial) water rights 

and/or provided financial compensation to Native American tribes (Tarlock et al., 2014). Each 

settlement is different, though.32 (As I note later in this section, tribes have not always had the 

capital and other resources needed to make use of and capitalise on these rights themselves.) And, 

while many see the strength and advantages of these water settlements, some argue they are further 

forms of colonisation and dispossession, and enclose Native American water rights into the western 

modern water ontology (Alderman, 2013; Curley, 2019a, 2019b; Yazzie, 2013). I consider these 

criticisms further in the next chapter. 

One form of “hard” water rights, applicable in places with privatised and marketised water 

governance arrangements, is what I call “market-compatible water entitlements”. These 

entitlements are equivalent to the state-issued tradable water entitlements held by other water users. 

Some argue that holding these kinds of entitlement offers the flexibility for Indigenous peoples to 

determine for themselves how to use water, especially compared with those “soft” rights described 

above (Jackson & Langton, 2012; McAvoy, 2006; O'Neill et al., 2016). These authors also argue that 

by holding such entitlements, Indigenous peoples will be accorded a stake in water resource 

governance and management and that this political influence may empower them to pursue and 

meet environmental and cultural objectives. 

Favourable overlapping and intersecting economic, social, environmental and cultural 

opportunities can result from Indigenous ownership of market-compatible water entitlements, 

including through (but not limited to) participating in water markets. Before I review these 

opportunities (and challenges), it is necessary to first clarify that I take Indigenous water market 

activity and water trading in this thesis to mean the actual participation as buyers and/or sellers in 

exchanges involving water products on a temporary or permanent basis. I understand Indigenous 

peoples engaged in these water markets to include communities, collectives, organisations or other 

groups, rather than individual persons (unless stated otherwise). These groupings can take different 

 
31 See Winters description earlier in Section 2.5.1. 
32 For a list of tribal water settlements highlighting diversity of funding, water use limits and marketing allowances 
negotiated, see Tarlock et al. (2014, pp. 770-773). In some cases, nation-wide and state-specific laws and court 
determinations have constrained the use and value of these water rights either explicitly, or at times through lack of 
clarity (Babcock, 2005; Moore, 1989; Royster, 2006; Seldin, 1999; Sly, 1996; Tarlock, 2010; Thorson, 1989; Yazzie, 
2013). 
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forms, ranging from community groups, Nations or inter-Nation representative group scales. A 

prerequisite to selling (temporary or permanently) water is holding a market-compatible water 

entitlement,33 or to be a buyer (temporary or permanently), the capital to secure water ‘products’ 

from others through market transactions. As illuminated further in the discussion to come, 

Indigenous water market activity can be proactive, voluntary and intentional as an expression of 

self-determination, or it can also be a result of direct or perhaps covert coercion by others.  

Literature reveals that Indigenous peoples are involved in water trading in three main ways. 

The first, most prominent, is where Indigenous peoples sell or lease water allocations (i.e. 

temporary trade) to willing buyers for an array of uses, including urban water suppliers and utilities 

(Alderman, 2013; Carrasco, 2016; Glennon & Pearce, 2007; McCool, 2002; Nyberg, 2014), 

industrial uses, power generation, and (particularly in Chile) mining (Babidge, 2016; Budds, 2009; 

Carrasco, 2016), and, to a lesser extent, farming enterprises (Alderman, 2013; Jackson & Langton, 

2012). Many Indigenous water trades are time-limited leases either due to group preferences 

(Jackson & Langton, 2012) or regulations (Glennon & Pearce, 2007; Nyberg, 2014). Empirical 

evidence of this kind of Indigenous water trading in literature comes mostly from the USA and 

Chile. Comparable evidence and analysis are yet to occur in Australia. 

A second type of engagement occurs when Indigenous entities permanently trade water but 

only with other Indigenous entities. This kind of trading activity is explored empirically (and 

exclusively to date) in Prieto’s work in Chile (2016a). He found that in some situations and in some 

periods—to his surprise—Indigenous organisations were “the most important actor in terms of the 

number of transactions and the volume of water transferred through those transactions,” and that, 

“indigenous organizations surpassed other actors with higher purchasing power as the most 

relevant players in the water markets” (Prieto, 2016a, p. 202).34 A third type, is the permanent sale 

of water entitlements or rights to non-Indigenous buyers, often reluctantly or unwillingly (Budds, 

2009). This type of water trade is mostly described in Chile and serves to warn others about the 

possible risks and dangers of making Indigenous water rights tradable (Budds, 2009, 2010). 

One of the most frequently emphasised benefit of Indigenous peoples holding market-

compatible water entitlements, particularly among Western USA-based research, are the economic 

and financial opportunities arising from trading Indigenous-held water allocations to other water 

users via water markets (Babidge, 2016; Getches, 1988; Leaphart, 1972; Lichtenfels, 1989; McCool, 

2002; Nyberg, 2014; Seldin, 1999; Shupe, 1990; Tarlock, 2010). Leasing out Indigenous-held water 

entitlements is sometimes the most economically viable use of many groups’ water because 

Indigenous lands or reservations, through no historical accident, are often not suited for agricultural 

or other production activities. Additionally, some communities lack the infrastructure needed to use 

 
33 These rights maybe communally-held rights, or privatised rights. For example, water entitlements in Australia are 
private and individually held, but an entity can be considered an individual. 
34 Prieto (2016a) found that in Chiu-Chiu and Lasana, Indigenous individuals were selling their privately held rights 
to Indigenous organisations or other Indigenous individuals, and not to other water users. In these communities, 
extant customary laws forbid Indigenous community members from selling their water rights outside the 
community (Prieto, 2016a).  
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water themselves for such enterprises, particularly in the USA (Alderman, 2013; Jackson & 

Langton, 2012; Lowrey, 2012; McNally, 1994; Nyberg, 2014; Shupe, 1990). In 2016, Bovee et al. 

(2016) estimated that in the USA, 14 tribal governments were trading some portion of their water 

and generating an estimated annual value of USD$19million. Potential economic returns from such 

activities, however, should be assessed on a case-by-case basis because legal complexities, local 

market factors, geographic constraints and external political events can significantly influence (and 

undermine) these returns (Carter, 2008; Fort, 2012; Laney, 1984; Nyberg, 2014).  

The literature shows that Indigenous economic returns from trade have the potential to 

produce a plethora of flow-on benefits too. Such outcomes may range from paying off loans or 

debts (Prieto, 2016a, p. 204)35 to job creation, funding community development projects and overall 

improved standards of living and socioeconomic positions (Nikolakis, 2011; Royster, 1994; Shupe, 

1990; Storey, 1988). Some specific examples of social and community benefits include investing 

income from water leasing into running an electricity generator by a Chilean Atacameño Indigenous 

community where “electricity is a powerful symbol of ‘progress’ and the embodiment of social 

success” (Carrasco, 2016, p. 143). Another is using water leasing income to help pay for locally-run 

police, senior services and other municipal programs by the Jicarilla Apache Nation in the USA 

(Nyberg, 2014).  

In some instances, the potential for economic return particularly from water trading (but 

also other water uses) is discussed as a possible avenue for self-sufficiency, reducing dependence on 

government funds (Chambers & Echohawk, 1991; Lichtenfels, 1989) and exercising sovereignty 

(Liu, 2005). Jackson and Langton (2012) detail an Australian example where revenue, collected by 

an Aboriginal organisation from temporary trading their water, facilitated important conservation 

outcomes and cultural activities on their lands that were in accordance with locally-driven social and 

environmental aspirations. This also created opportunities for First Nation-led training on Country 

(Jackson & Langton, 2012). Several northern Chilean-based studies also show that Indigenous 

political and governance goals were pursued through water markets. For example, Babidge (2016) 

found groups intentionally chose to sell their water only where it would be used for specific 

community-determined purposes, such as sustaining human life, and not for other uses like mining. 

Prieto (2016b) also observed Chilean Atacameño communities chose to maintain communal 

management of water as a common good including the practice of key costombres (water customs 

and rituals) despite holding individualised and privatised rights. In other words, the control 

conferred through owning market-compatible water entitlements may offer greater or stronger 

opportunities for Indigenous peoples to exert collective community preferences (Jackson & 

Langton, 2012; Macpherson, 2017; McAvoy, 2006). 

Consistent with this observation, scholars point to the possibility that Indigenous peoples 

could decide to not trade their water entitlements, or intentionally trade downstream, thereby 

keeping water within waterways for longer. Theoretically, such activity can contribute to species and 

 
35 This instance was, though, met with significant backlash from others in the community (Prieto, 2016a). 



  

Page | 41 

habitat regeneration, including those that may hold particular cultural or spiritual significance 

(Carter, 2008; Goodman, 2000; Jackson & Langton, 2012; McAvoy, 2006; McCool, 2002). 

Improving environmental conditions can also offer opportunities for (cultural) fishing and sources 

of sustenance and maybe even tourism enterprises (Getches, 1988). Moreover, Royster (2013) 

suggests Indigenous peoples could use water trading as a climate change adaptive strategy. 

However, many of these possibilities are yet to be demonstrated.  

Wider valuable social and environmental outcomes beyond Indigenous communities are 

also theoretically possible from Indigenous involvement in water trading. For example, 

environmental management activities funded through water trade income produces wider public 

and social benefits, even though no public or private compensation is received for such actions 

(Jackson & Langton, 2012). In the USA, settling Indigenous water claims and allowing Indigenous 

water to be traded is believed to generate greater water availability and security for non-Indigenous 

water users. This may even facilitate more economically efficient water uses, particularly in cases 

where the water would otherwise be held but not used (Glennon & Pearce, 2007; Leaphart, 1972; 

Moore, 1989; Schapiro, 1986; Sly, 1996).  

While some see potential for favourable outcomes from Indigenous people holding 

market-compatible entitlements and engaging in water trading as described here, there are limited 

empirical examples that document or verify the extent of these outcomes. Authors caution that 

without a solid grasp of the complex legal, financial and institutional knowledge relating to water 

governance (and water trading) and how this overlaps with Indigenous peoples’ particular 

situations, these potential opportunities may be undermined, or worse, Indigenous people may be 

coerced and/or negatively affected from such engagement (Budds, 2010). For example, some see 

that temporary or short-term trades could be a favourable means of preventing the permanent 

alienation of Indigenous water rights (O'Donnell, 2013). But Carrasco (2016) raises concerns that 

communities may become dependent on lease payments, and thus deepen “structural inequalities in 

[a] region’s political economy” (p. 143).  

Where Indigenous peoples’ aspirations for their water involves application of some kind to 

their territories (rather than water trading), groups may require land tenure, water storage and 

transport infrastructure, all of which entail financial investment and ongoing maintenance and a 

whole other set of specific knowledge and capital (Getches, 2005a; Jackson & Langton, 2012). 

Many Indigenous peoples across the world, however, do not have access to these resources largely 

due to the historic dispossession of their lands and waters, marginalisation from mainstream 

decision-making and lack of financial assets. Thus, inequitable access to broader resources—

including material infrastructure, capacity and capability—affects enjoyment of the benefits of 

rights to water (Ribot & Peluso, 2003).  

Alongside all of this, some researchers report that Indigenous peoples’ engagement in 

water markets can adversely affect their socioeconomic and political standing and exploit their 

vulnerability (Budds, 2010; Molina Camacho, 2016). For example, Budds (2010) contends that the 
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Chilean water market has enabled non-Indigenous actors—particularly commercial mining 

interests—to purchase Indigenous peoples’ water rights. Here, some Indigenous groups reportedly 

were coerced into selling their water rights well below the market price and often without 

sufficiently understanding the implications (Budds, 2009, 2010). In Chilean research, some 

Indigenous peoples have suggested that reduced access to water is a key reason for declines in 

population numbers, citing implications for cultural continuity and transmission (Carrasco, 2016; 

Molina Camacho, 2016). As referred to previously though, Prieto’s (2016a, 2016b) work in Chile 

demonstrates that some Indigenous groups have resisted selling their water rights to other “higher 

value” users. Still, though, and as already noted, some Indigenous peoples are opposed water 

trading and do not want their water rights to be subject to this kind of exchange.  

The privatisation of water into individual rights can disconnect water access, use and 

relations from historic and contemporary cultural, social, and identity, and may transform nature-

society relations (Ahlers & Zwarteveen, 2009). McCool (1990) explains that “[b]y their nature, 

markets are insensitive to historical traditions and cultural values. They have no innate sense of 

fairness or social equity” (p. 77). Engaging with the market exchange of water can, therefore, create 

tensions within and between Indigenous communities where individuals have different or 

competing goals or objectives, often tied to cultural knowledge and transmission and options for 

economic development (Carrasco, 2016; Molina Camacho, 2016; Nikolakis & Grafton, 2015). Some 

have suggested that Indigenous peoples should equally participate in the design, development and 

regulation of water markets arrangements, as this may help to enhance their acceptability and 

legitimacy among Indigenous peoples (Goodman, 2000; Nikolakis et al., 2013; Trawick, 2003). Yet, 

in reviewing the literature, I found no evidence that any water markets systems were designed with 

Indigenous input. 

To summarise, I turn to Budds (2010) who aptly captures the tensions that come from 

holding market-compatible resource rights—specifically water entitlements—as a “double-edged 

sword”: 

On the one hand, private rights can be understood as offering security in terms of 

permanent duration, legal defensibility and a potential for using them as collateral. On the 

other hand, their tradable nature also brings them into the realm of the market where they 

can be simply and legitimately acquired by other economically more powerful users. (p. 

208) 

The opportunities and advances as well as the challenges and tensions detailed in this section reveal 

the complexities that market-compatible water entitlements as a form of “hard” property rights can 

present for Indigenous peoples. 

2.5.4 Implications for water access and redistribution in neoliberal contexts 

To recap, Indigenous peoples typically demand greater water ownership and control to 

pursue community-determined outcomes. However, settler-states have mostly been reluctant to 

recognise and/or provide Indigenous peoples with appropriate water use rights or entitlements. 
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The rights offered to Indigenous peoples through liberal recognition approaches—especially in 

Australia—can be described as “soft” and constrained water use rights. To help explain this 

dissonance between Indigenous peoples’ water rights preferences and that which settler-

governments typically offer, it is necessary to return to a discussion about neoliberal water 

distribution—specifically privatisation and marketisation strategies—which sit above and inform 

water markets and trading (see Figure 2-1).  

The influence of privatisation and marketisation on water access and redistribution policies 

can permeate, naturalise and drive particular water use expectations, values and patterns. As I 

discuss here, this has particular implications for state intervention which many argue is necessary to 

address historic and ongoing Indigenous water dispossession. To draw insights into how 

privatisation and marketisation of water distribution broadly influence Indigenous peoples’ access 

to and benefits from water, discussion here extends beyond the regional focus on water market 

activity in the Western USA, Australia and Chile. This section serves as a bridge to several 

theoretical concepts that I build upon in the next chapter.  

Treating statutory entitlements as “private” quantified property rights, which comes about 

with water privatisation, creates certainty of tenure, ensures security of licences and prevents the 

state from confiscating or impeding water access without paying entitlement holders compensation 

(Haisman, 2005; Tietenberg, 2002). This can drive up the market value of water entitlements, and 

according to economic theory, drive more efficient water uses too. The privatisation of entitlements 

and marketisation of access also facilitates the expectation and acceptance that state intervention in 

the market should be minimal. Such involvement should be limited to protecting or upholding 

these property rights, and reducing costs and other related barriers to trading (Bauer, 1997; Tisdell 

& Ward, 2003). These expectations about water access, water “ownership” and the role of the state 

within neoliberal water distribution contexts are (re)affirmed through legislative protections and 

reinforced through discourse and rhetoric (see Downey & Clune, 2019).  

Drawing from work by political ecologists, feminists and other critical scholars, these 

particular patterns and expectations can ignore and silence existing inequalities, and can create new 

ones (Ahlers & Zwarteveen, 2009; Harris, 2009; Roberts, 2008). First, the politico-institutional 

allocation of water entitlements or licences (part of the “allocation” process explained earlier in 

Section 2.4.2.1) effectively commodifies water into “assets” or “products” for market exchange. 

The process of (re)allocation, “provides stakeholders with a scarce and valuable asset that can 

potentially provide them with windfall financial gains if traded” (Heinmiller, 2007, p. 450). But, as 

allocation processes are more commonly reallocation processes, in settler-colonial contexts the 

socioeconomic value and advantages and power that accompany holding water entitlements 

remains with existing users typically among the settler population (Heinmiller, 2007). By extension, 

the Indigenous populations that states intentionally (or otherwise) excluded from statutory water 

access historically are excluded again, and, through no fault of their own, are precluded from these 

benefits that come with having a stake in that resource (Marshall, 2017; McAvoy, 2006). 
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Second, privatisation and marketisation of water access drives the expectation that any 

water redistribution for new demands—even those that have previously not been recognised or 

accommodated, such as Indigenous peoples’—is to occur via the established market without state 

intervention. Additionally, water markets encourage competition and enable anyone to hold water, 

even those that do not hold land, leaving little water available for Indigenous water demands 

(Macpherson, 2019). In this market context, though, water does not simply flow to those who value 

it most, but “those who value it and have the economic resources to outbid” others (McCool, 1990, 

p. 77, emphasis added). Or in other words, to those that are both willing and able to pay. The 

market logic, then, assumes homogeneity or commensurability across—and overlooks actual 

differences between—all current and potential water users (and those seeking to be recognised as 

water users). It also assumes that all have access to necessary funds and complete information 

about how water markets work and can equally enter the market (Boelens et al., 2007). These 

assumptions ignore and silence class, race and gender inequalities and associated historic and 

contemporary struggles (Ahlers & Zwarteveen, 2009; Roberts, 2008).  

Roberts (2008) explains that leaving water distribution to markets also means that 

questions of equity and equality in distribution are marginalised; they take “a backseat to concerns 

about economic efficiency” (p. 546), and by extension are removed from public debate. So, where 

governments might once have been justified in intervening in water distribution based on social and 

equity considerations, doing so now is legally, financially and politically costly and constrained 

(Brodie, 2003; Roberts, 2008), particularly where it will have negative consequences or impinge on 

the security of existing water rights.36 This means that, even in contexts where there is now arguably 

great need for state intervention to reallocate water to redress Indigenous water claims—such as in 

fully and over-allocated systems—the capacity and ease of doing so is paradoxically more difficult 

(Brodie, 2003). In fact, this is made more difficult the longer and more entrenched neoliberal 

rationality become in policy and discourse (Jackson et al., 2019; Roberts, 2008).  

Third, this emphasis and normalisation of both privatised rights and the hegemony of 

markets for water redistribution serves to foreclose pre-exiting or other non-market options 

because they do not align with neoliberal ideals and/or disrupt the status quo (Boelens et al., 2007; 

Boelens & Zwarteveen, 2005a). Creative and subtle discursive adjustments frame and treat existing 

customary or local water governance regimes as anomalies that must be adjusted to fit the 

“privatised” model (Achterhuis et al., 2010; Boelens & Zwarteveen, 2005a). To enact this, states 

repattern, codify, formalise and effectively subsume Indigenous interests (or groups such as peasant 

communities) into the dominant statutory water governance framework (Achterhuis et al., 2010) 

where they are subject to normalised market and efficiency based behaviours, arrangements and 

policies (Boelens & Zwarteveen, 2005a; Downey & Clune, 2019; Roth, Boelens, & Zwarteveen, 

 
36 In NSW, this balance between privatising rights and maintaining state control is established in that licences exist 
for a fixed-term. The state is able to amend licences on renewal (i.e. usually every 10 years, but can be up to 15 
years), should environmental or other considerations require this. If governments needed to amend licences during 
the fixed-term, though, compensation would likely be payable (Haisman, 2005). 
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2015). This disregards Indigenous preferences and ignores or flattens out complex social, cultural 

and other water relations and values (Achterhuis et al., 2010; Boelens & Zwarteveen, 2005b; 

Jackson, 2017c), and can lead to conflict over water rights and legitimacy (Komakech et al., 2012; 

Wilson & Inkster, 2018). Behaviours or approaches that do not easily “reconcile with the private 

property ideal of neoliberal water policies” (Achterhuis et al., 2010, p. 47) are framed as stubborn, 

illegal, backwards, and even in some cases as “obstacles to efficient and modern water control… 

that need to be removed” (Boelens & Zwarteveen, 2005a, p. 114) (see also Achterhuis et al., 2010; 

Boelens et al., 2007; Roth et al., 2015). In the words of Achterhuis et al. (2010), neoliberal water 

reforms “work to destroy the existing social organization of water, causing social dramas and 

inequalities” (p. 48).  

2.6 Conclusion 

This chapter has reviewed available literature to situate and contextualise this research 

project in broader scholarly material. I reviewed bodies of literature relating to Indigenous peoples’ 

resource and property rights and the interconnections with Indigenous rights to self-

determinations. Then, I described some of the challenges that water’s unique biophysical features 

and multiplicity of meanings pose for water governance. This included describing historic and 

contemporary trends in international water governance, including the most recent era of neoliberal 

water governance. I introduced and defined key concepts that are central to this thesis including 

privatisation, marketisation, and water markets. I then detailed the implications including 

opportunities and challenges this neoliberal water governance era creates for Indigenous water 

access in settler-colonial states, drawing particularly from Western USA, Australian and Chilean 

literature where water markets are most well entrenched. To conclude this chapter, here I illuminate 

several key observations, tensions and gaps in the literature that are relevant to this research project.  

First, the literature shows that Indigenous peoples hold diverse views and many interests 

relating to freshwater resources and property rights. Indigenous peoples and communities are 

navigating how best to balance their multiple interests and options, such as cultural knowledge 

sharing and protection, upholding environmental protection and stewardship obligations, and 

pursuing opportunities that stem from rights to address Indigenous socioeconomic disadvantage. 

Doing so, though, can raise tensions and issues concerning nature-society relations that are 

recurrent across neoliberal natural resource governance systems. If, and how, Indigenous relations 

with nature—specifically water—are affected or transformed by neoliberal forms of governance, 

including privatisation and marketisation, is therefore important to consider especially in light of 

empirical data. 

Second, political questions and tensions arise in relation to Indigenous water access broadly 

under neoliberal water governance, as well as engagement in water trading specifically. For instance, 

researchers have raised concerns about state-delineated “soft” rights measures in neoliberal water 

governance contexts, including in Australia (Jackson & Langton, 2012; Tan & Jackson, 2013; 
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Tarlock, 2010). But direct first-hand and real-world experiences of these statutory arrangements—

including their development and operation—are not yet well considered in literature (though, see 

Hartwig et al., 2018; Jackson & Langton, 2012).  

Third, this review indicates that “hard” water rights for Indigenous peoples (including 

ownership of market-compatible water entitlements) could produce a wide array of possible 

beneficial outcomes. However, greater empirical research is needed to better understand how 

realistic these outcomes actually are, and under what conditions. This includes in relation to 

Indigenous water market activity. More research is needed to understand the possibilities and limits 

connected to the financial benefits of water trading and its potential (or otherwise) to help 

overcome socioeconomic disadvantage and inequities experienced among Indigenous communities. 

Further research is also needed in relation to the possibilities for enhanced Indigenous control over 

water and the speculated environmental and cultural-based outcomes that may be possible through 

water ownership and trade decisions. Overall, greater awareness of the unique issues Indigenous 

peoples face in holding market-compatible water entitlements and engaging in water markets is 

needed, as are ideas for how to anticipate, manage or prepare for these potential challenges. 

In considering these kinds of research questions, it is vital that we learn from the direct 

experiences of Indigenous peoples who hold market-compatible water entitlements as well as those 

who engage in water trading. What are their expectations and aspirations for their water holdings? 

And, what are their actual experiences with using and benefiting from these holdings, and how do 

these align with their aspirations? Learning about their motivations and also how they negotiate 

state-designed governance institutions, and resolve or confront differences in governance 

institutions including customary law, is crucial. Hearing from Indigenous groups that hold market-

compatible water entitlements that have chosen to, and not to, engage in water trading, including 

about factors influencing and circumstances surrounding these decisions, would offer especially 

significant contributions. There is also a need to learn if and how other market actors such as other 

participants, intermediaries, the state, or the market itself interact with Indigenous peoples and the 

extent of any support or coercion. Work that illuminates Indigenous voices is very much needed, 

especially given the mix of Indigenous perspectives on, and reactions to, the increase in state-driven 

neoliberal governance, as well as the prevailing silence on these matters from existing Aboriginal 

water traders perspectives in Australia. These kinds of questions are particularly relevant in 

Australia where research to date has reported only on the experiences and reflections of one 

Aboriginal organisation engaged in water trading (Jackson & Langton, 2012).37  

These questions and tensions are not simply of academic interest. Perhaps more 

importantly, they are of great significance to the Indigenous peoples whose everyday experiences 

are characterised by ongoing socioeconomic disadvantage and other legacies arising from historical 

injustices. Given the potential for governments to expand neoliberal water governance and grow 

 
37 Work by Altman and Arthur (2009) shows there are more Aboriginal entities that hold water. 
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water markets—including further into Indigenous territories—these questions are of practical 

relevance to the lives of Indigenous peoples now and into the future.  

The next chapter considers the theoretical perspectives that I have only briefly introduced 

so far but drew from to think about the broader research problem and to analyse my data. Chapter 

4, then, details the specific methodological approach I adopted to collect data and address the 

research aim.  
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 | Conceptual framework 

3.1 Introduction 

In the previous chapter, I reviewed the literature related to my research problem. Now in 

this chapter, I consider the theories and concepts that have influenced my understanding and 

interpretation of this research problem. In their simplest forms, theories and concepts are ideas that 

help to explain social phenomena (Flinders & Mills, 1993; Walter, 2013). As Berg and Lune (2017) 

explains, “Theory is the meaning that we assign to things that we observe in order to make sense of 

them… In an applied context, theories can be understood as interrelated ideas about various 

patterns, concepts, processes, relationships, or events” (p. 23). In qualitative research, theories and 

concepts orientate researchers within the broader contexts of their objects of study and they shape 

researchers’ approaches to designing and carrying out inquiries (Schwandt, 1997).38 The aim of this 

chapter then, is to explain the framework through which I conceptualised the research problem and 

the analytical tools I used to make sense of the data I collected.  

Before proceeding, I will define several key terms used in this chapter. A conceptual 

framework works as a theoretical map at a macro scale to guide empirical data collection, analysis, 

understanding and interpretation in order to address the research aim (Walter, 2013, p. 16). A 

conceptual framework is composed of theoretical perspective(s), each which direct the researcher’s 

attention to certain issues, concepts, relationships, processes and patterns (Berg & Lune, 2017; 

Walter, 2013). The combined theoretical heritages and insights from these perspectives command 

certain approaches to analysing data in a specific research context. These approaches to analysis, 

what I term analytical tools, serve as a lens to approach and/or make sense of the data. Analytical 

tools can include existing models and frameworks developed by other scholars or, alternatively, new 

and novel approaches developed for the purpose of the specific research problem or aim.  

This chapter is structured as follows. First, I identify and discuss the three cross-

disciplinary theoretical perspectives that together constitute my conceptual framework: (1) critiques 

of neoliberalism; (2) settler-colonial theory; and, (3) legal and ontological pluralism. I describe each 

perspective and show how it informed or helped to conceptualise the research problem. This sets a 

solid foundation of the macro and broad theoretical insights that, along with the research aim, 

informed selection of my analytical tools. I detail each of the four analytical tools I used to make 

sense from the data, justify their selection, and explain how I applied them in the context of this 

research. 

3.2 Critiques of neoliberalism 

Authors across disciplines write about the contested, confusing and fuzzy nature of 

neoliberalism and the different approaches to understanding and analysing it (Bakker, 2010, 2014; 

 
38 This role of theory is particularly important to case study research (Yin, 2003), as examined in the next chapter. 
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Birch, 2015; Castree, 2010c; Weller & O’Neill, 2014). For understanding and analysing 

neoliberalism, I have drawn from approaches and critiques primarily—but not exclusively—from 

geographers. In describing the tenets of these critiques and the key features they offered this 

research, I focus on neoliberalisation of nature, with examples from neoliberal water governance, 

including those pertaining to Australia where possible. As introduced in the last chapter, when 

applied to the context of environmental and natural resource management, advocates proclaim that 

neoliberalisation of nature39 allows economic growth to proceed while achieving some forms of 

environmental conservation via economised policies and reforms—like market-based institutions, 

organisations, actors, practices and management approaches. 

The first contribution that critiques of neoliberalism bring to this research is to 

problematise the supposed “natural”, automatic or passive economisation of natural resource and 

environmental governance domains like water (Brown, 2015; Roberts, 2008). As Cahill and Beder 

(2005) explain, the economic crisis of the 1970s provided the conditions and settings for powerful 

factions to lobby and shape policymaking in line with their economic and capital-based (rather than 

labour) interests. In other words, this shift came about from active lobbying and was not a passive 

or natural shift. Critiques of neoliberalism additionally illuminate that rather than “rolling back” and 

“reducing” the role of the state as called for by neoliberal proponents, the state actually retains a 

central role in neoliberal governance, albeit with a different (market-centred) focus. It does so by 

developing, deploying, regulating and maintaining market-centred reforms and arrangements and 

extending this market logic to many new areas of society and policy (Birch, 2015; Brown, 2015; 

Cahill & Beder, 2005). This illuminates the very political and historically-embedded nature of 

neoliberal reforms, which is absent from other descriptions and interpretations of this kind of 

economic reform (Birch, 2015). It also challenges the taken-for-granted element of neoliberal rule 

and governance that positions all participants and subjects as “equal”, which has the effect of 

concealing different socio-political histories and structural influences (Altamirano‐Jiménez, 2004).  

Second, critiques reveal that neoliberal governance entrenches existing injustices and 

creates new ones, especially in relation to equity of access. Some argue, for example, that because 

water markets are designed to prioritise water uses and needs that are putatively more economically 

efficient, by extension, these instruments also confer economic and political power to those uses 

and users. This can mean that “where water is scarce and vulnerable, those at the lower end of the 

power spectrum will lose out” (Carrasco, 2016, p. 139), not only because they cannot afford water, 

but because they are also seen as undeserving. Neoliberal state water rights claims and adjudication 

processes are, therefore, more likely to protect the interests of relatively empowered actors than 

Indigenous peoples (see Crass, 1997; McCool, 1990, 2002). In Andean nations, for example, the 

naturalisation and widespread internalisation of productivity and efficiency norms via neoliberal 

 
39 Also known as market environmentalism (Bakker, 2014), free market environmentalism (Anderson & Leal, 
2001), market-oriented conservation and neoliberal conservation (Roth & Dressler, 2012), neoliberalised natures 
(Castree, 2010a, 2010b, 2011; Harris, 2009), neoliberal environmentalism (Jackson & Palmer, 2015), or neoliberal 
environmental governance (Bridge & Perreault, 2009). 
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water governance justified work to marginalise, silence and exclude certain (non-dominant) forms 

of valuing and interacting with nature (Boelens & Vos, 2012; Boelens & Zwarteveen, 2005a). 

Certain groups, such as women (Harris, 2009), smaller, poorer and more vulnerable water holders 

(Hadjigeorgalis, 2009; Rosegrant & Binswanger, 1994), and Indigenous peoples (Budds, 2009, 2010; 

Jackson, 2017b) may all be unfairly disadvantaged by these power dynamics and injustices.  

Third, this body of work highlights that neoliberalism’s emphasis on the utility, economic 

efficiency and productivity of “natural resources” and “ecosystem services” has implications for 

nature-society relations. For example, market-based governance systems frame water predominately 

as an input to resource production, rivers simply as water delivery systems, and water uses that are 

of greatest “economic” value as the most legitimate and therefore the most deserving of priority 

access (McAvoy, 2006; McCool, 1990). Similarly, commodification of natural resources under 

neoliberalism sees the re-production of natural resources within delineated private property rights, 

and reframes them as specific commodities of (exclusively) economic value (Mansfield, 2007a; 

Roberts, 2008; Smith, 2007). Critics argue that this narrow emphasis can produce undesired 

physical, ethical and moral consequences for humans and non-humans, and alter or reshape 

relations between them (Budds, 2018; Castree, 2003; Mansfield, 2007a; Molina Camacho, 2016; 

Roberts, 2008). These effects from neoliberal governance may diminish the ability of Indigenous 

people to undertake customary activities and practices, as well as fulfil religious obligations, and in 

turn, affect Indigenous identities (Getches, 1988; McCool, 2002, p. 170; Molina Camacho, 2016). 

For example, some have suggested that the way markets frame water as an alienable resource and as 

separate from land redefines the way Indigenous peoples interact with water and significant 

waterways (Molina Camacho, 2016). 

These dynamics are further intensified by the new forms of dispossession that natural 

resource privatisation and marketisation may affect. Intensifying commodification produces new 

types of commodities and property rights (like tradable water entitlements) to resources or services 

that are highly valued. Those who are already empowered with resources (i.e. money and capital) 

seek to accumulate these resources and new rights—and in doing so, dispossess others (Roberts, 

2008; Smith, 2007). Budds (2009, 2010) contends, for example, that the Chilean water market 

enabled non-Indigenous actors—particularly commercial mining interests—to purchase water 

rights from Indigenous peoples, sometimes at well below the market price and often without the 

Indigenous water sellers sufficiently understanding the implications. For all of the above reasons, 

many (but not all) commentators and Indigenous peoples are apprehensive about whether 

Indigenous peoples’ water rights and interests can be adequately recognised, maintained or 

protected within this narrow market logic (Budds, 2009, 2010; Carter, 2008; McAvoy, 2006; 

McCool, 1990; Mumme & Ingram, 1985). The framing, focus and (re)orientations brought about by 

neoliberal institutions, structures and norms can transform (Indigenous) peoples’ subjectivities and 

views about themselves, their environments, and how they see and govern their resources, which 
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can together subtly alter their relations with their environments and with each other (Agrawal, 2003; 

Mansfield, 2007a; von Schnitzler, 2008; Wilson, 2019).40  

Finally, critiques illuminate and emphasise the varied and variegated processes, outcomes 

and effects from neoliberalism across time and space (Birch, 2015; Brown, 2015). Indeed, as briefly 

noted in the previous chapter, neoliberal rationality influences water governance in different and 

multi-faceted ways (Bakker, 2007, 2014; Castree, 2010c). Such a perspective acknowledges that 

neoliberal policies can have simultaneous, even contradictory, positive and negative outcomes 

(Mansfield, 2007b). With this understanding, we can appreciate the capacity of local actors to shape, 

respond to, and strategically navigate neoliberal forms of governance (Howard-Wagner, 2016, 

2018a; Shapiro-Garza, 2013). Thus, some commentators seek to explore the agency of local actors 

and their ability to pursue openings and possibilities afforded by neoliberal natural resource reforms 

(Bakker, 2005, 2007; Castree, 2011; Jackson & Palmer, 2015; Mansfield, 2007b). Importantly, they 

do so without losing sight of or ignoring the significant criticisms and limitations associated with 

such reforms.  

Although the varied processes, outcomes and effects from neoliberalism are often 

interrelated, subsuming distinct differences through conflation of terms and unquestioned and 

broad “neoliberal” analyses and explanations is problematic (Bakker, 2007, 2014; Castree, 2010c; 

Weller & O’Neill, 2014). This practice also makes identifying and interrogating potentially 

favourable outcomes difficult (Mansfield, 2007b). To address these limitations and cautions, I laid 

out a clear definition and explanation for scales of neoliberal influence and application in this 

research in Chapter 2 including neoliberal water governance, neoliberal water distribution, and 

water markets. These meanings are carried throughout this thesis. Further, the analysis I present in 

this thesis tries to avoid broad-brushed statements by grounding the interpretation in empirical case 

study data.  

3.2.1 Neoliberalism and Indigenous self-determination 

Neoliberalism influences and alters many policy realms beyond water governance. The 

work of scholars who explore the interactions and intersections between neoliberalism and 

(international) Indigenous rights and demands, for example, is relevant to this thesis. F. MacDonald 

(2011) reports that the “emphasis on autonomy, self-sufficiency and a smaller role for the state” (p. 

262) that is central to neoliberal rationality, is also central to self-determination. In line with this, 

some see that market participation may present options for Indigenous peoples to develop their 

own preferences and be less constrained by government-imposed restrictions (Norman, 2015; 

Slowey, 2009). Importantly, though, F. MacDonald (2011) also points out that this apparent 

similarity and complementarity does not automatically confer an overlap in values and/or 

objectives: “In fact, this kind of overlap in language obfuscates significant differences in policy 

goals and gives the appearance of shared or common ground when the situation is much more 

 
40 Agrawal (2003) suggests that this is the “the least well understood and investigated of all environment-related 
changes” (p. 258). 
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complex and potentially oppositional” (p. 264). Thus, some scholars see that responses to 

Indigenous demands for autonomy that are underpinned by neoliberalism may actually advance the 

goals and objectives of the neoliberal state and/or dominant society and undermine Indigenous 

peoples’ goals for meaningful and transformative self-determination (Altamirano‐Jiménez, 2004; 

Ciupa, 2017; F. MacDonald, 2011). Others suggest that while Indigenous rights may appear to be 

enhanced in these contexts, neoliberal logics frame and arrange these rights and possibilities to 

conform with existing and accepted norms of the capitalist state and to not disrupt them (Ciupa, 

2017; Lindroth, 2014). Some go further and argue that “neoliberalism as a guiding philosophy of 

Indigenous policy undermines Indigenous self-determination” (Yap & Yu, 2018, p. 94).  

Several scholars argue that since the late 1990s and early 2000s, Aboriginal affairs policy in 

Australia now follows such a neoliberal logic (Howard-Wagner, 2018b; Moreton-Robinson, 2009; 

Strakosch, 2015). This still resonates with colonial tendencies to see and portray Indigenous 

pathology but enables “the impoverished conditions under which Indigenous people live to be 

rationalised as a product of dysfunctional cultural traditions and individual bad behaviour”, without 

any consideration for the influence of “the strategies and tactics of patriarchal white sovereignty” 

(Moreton-Robinson, 2009, p. 68). In other words, under neoliberalism, the long-standing discourses 

and framings of Aboriginal peoples under colonialism are re-packaged with an individualistic slant. 

Neoliberal logic also suggests that Indigenous peoples’ disadvantage and “dysfunction” will be 

overcome through improving Indigenous economic participation (Moreton-Robinson, 2009; 

Strakosch, 2015). The desired outcome is transformation of Indigenous resources and Indigenous 

subjects into “productive participants in the market economy” (Howard-Wagner, 2012, p. 224). 

Commentators argue that this approach to Aboriginal affairs works to reconfigure the ways that the 

Australian settler-state recognises and/or accommodates Aboriginal peoples and their rights, as well 

as the forms these rights may take (Howard-Wagner, 2018b; Strakosch, 2015).  

In Section 3.3.1, I further examine the implications that arise from the overlap of neoliberal 

rationality and Indigenous self-determination in relation to recognition policies which settler-states 

commonly use to redress Indigenous historical legacies and injustices (Barcham, 2007). Here, 

though, I introduce these overlaps to make the point that scholars see neoliberal policy shifts as 

ones that can (re)create new forms of contemporary state paternalism and Indigenous dispossession 

(Altamirano‐Jiménez, 2004; Howard-Wagner, 2018b; McCormack, 2011; Strakosch, 2015) while at 

the same time open new and different possibilities and spaces for Aboriginal-determined ideas and 

the pursuit of Aboriginal priorities (Howard-Wagner, 2016; Norman, 2015). These kinds of 

neoliberal policy shifts also (re)order Indigenous-state relations (Howard-Wagner, 2018b; 

Strakosch, 2015). Needing a theoretical perspective to help inform and frame my interpretation of 

these relational implications, I drew from settler-colonial theory, to which I now turn.  
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3.3 Settler colonialism and settler-colonial theory 

Colonialism is the “control over one territory and its peoples by another, and the ideologies 

of superiority and racism often associated with such domination” (Castree, Kitchin, & Rogers, 

2013). “Postcolonialism” offers an understanding of colonialism that better sees and hears the 

depth and breadth of colonial ideology as it manifests through multiple historic and contemporary 

social and power structures (Castree et al., 2013). Postcolonialism can be used to describe the 

situation and complex legacies and political realities that remain after a formal colonial period has 

ended, often marked with transformative restructuring (Strakosch & Macoun, 2012). There has 

been considerable debate about the significance of the prefix “post” (Macoun & Strakosch, 2013; 

Porter, 2017b). Some scholars refer to the postcolonial as an epoch or event, but others take issue 

with this interpretation, arguing that the term does not signal “after” colonialism but is rather “a 

body of critical theory that offers conceptual tools for grappling with the consequences of colonial 

occupation” (Porter, 2017b, p. 20). Australia is not “postcolonial” in the same ways that places like 

India and Malaysia are, where colonial forces have withdrawn (Moreton-Robinson, 2003, 2007). 

Moreton-Robinson (2003) contends instead, that for Australia, “it may be more useful … to 

conceptualize the current condition not as postcolonial, but as postcolonizing with the associations of 

ongoing process which that implies” (p. 30, emphasis in original).  

These views highlight that colonialism takes different forms and produces different effects 

across time and place (Moreton-Robinson, 2003; Veracini, 2013). In many contexts, colonial 

formations are characterised by a small, minority colonial population that depends on exploitation 

of Indigenous or native labour to extract natural resources, such as in the case of plantation 

economies (e.g. in the Caribbean) (Jackson, Porter, & Johnson, 2017b). The particularities of the 

ongoing colonial experience in Australia (and countries like New Zealand, Canada and the USA), 

are conceptualised as a particular mode of colonialism called settler colonialism. Contrasting with other 

colonial formations that see colonists dependent on native labour, settler colonialism deploys logics 

(and structures) of eliminating, displacing and ultimately replacing the original Indigenous peoples 

(Howard-Wagner, 2012; Wolfe, 1998, 2006). This replacement logic ultimately seeks to secure 

access and complete control over territories and resources (including water) for the benefit of the 

settling colonies, and thus justifies the coercion, dispossession and elimination of Indigenous 

people (Wolfe, 2006). Under settler colonialism, “invasion is a structure not an event” (Wolfe, 1998, 

p. 2), where colonisers “come to stay” (Veracini, 2013). Settler colonialism structures a particular 

(political) relationship between the Australian state and First Nations peoples, and at the same time 

works to obscure these structures too (Strakosch, 2015; Strakosch & Macoun, 2012; Veracini, 

2013).  

In this work I drew from settler-colonial theory, which is the critique of settler colonialism 

as a structure, practice and model. Settler-colonial theory helped me think about the historic as well 

as enduring colonial relationships under settler colonialism. It attends to the depth and breadth of 

colonial continuities and logics of elimination and replacement as manifested through all aspects of 
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settler-colonial states and society (Macoun & Strakosch, 2013). As Strakosch and Macoun (2012) 

explain: 

[t]here are a number of ways to eliminate Indigenous political difference: by physically 

eliminating Indigenous people; by severing their physical connections to lands that lie at 

the heart of their political systems; by breaking down families and communities; by drawing 

Indigenous polities into the state and reforming them; and by entering into explicit, 

contractual exchanges (such as treaties) which publicly erase the political distinctions 

between colonizer and colonized. (p. 45) 

These kinds of disruptions to individual and collective social, cultural and political Indigenous lives 

work to entrench Indigenous-state dependence, assert colonial and settler-state dominance, and can 

interrupt or suppress Indigenous challenges to the assumed sovereignty of the settler-state (Alfred, 

2009; Macoun & Strakosch, 2013; Moreton-Robinson, 2003; Smith, 2008). Insights from settler-

colonial theory demonstrate that this work of elimination is incomplete, continual, organised, 

intentional and performative (Griffith, 2018; Nakata & Maddison, 2019), and that it aims to control 

and transform Aboriginal identities and subjectivities (Smith, 2008).  

Awareness of the settler-colonial logic of elimination enables more critical and nuanced 

examination of policy instruments, language, discourses, narratives and visual media that construct 

particular images of Indigenous peoples and their use of and relations with land and natural 

resources, and that also legitimise or justify settler-state (neoliberal) governance responses (Griffith, 

2018; Jackson, 2019; Lindroth, 2014; Strakosch & Macoun, 2012). For example, scholars describe 

how Australian land rights frameworks such as the Native Title Act 1993 (Cth) intentionally work to 

transform Aboriginal subjectivities and position them in particular relations (i.e. as subordinate) to 

the state and other powerful interests (Foley, 2007; Howlett & Lawrence, 2019; Moreton-Robinson, 

2007; Smith, 2008; Smith & Morphy, 2007). Moreton-Robinson (2007) explains:  

What Indigenous people have been given, by way of white benevolence, is a white-

constructed form of “Indigenous” proprietary rights that are not epistemologically and 

ontologically grounded in Indigenous conceptions of sovereignty. Indigenous land 

ownership, under these legislative regimes, amounts to little more than a mode of land 

tenure that enables a circumscribed form of autonomy and governance with minimum 

control and ownership of resources, on or below the ground, thus entrenching economic 

dependence on the nation state. (p. 4) 

Some scholars illuminate similar effects of bureaucratic administrative property title processes and 

associated planning technologies, showing that states have used them to justify, legitimatise and 

depoliticise colonial land ownership and, therefore, Indigenous land dispossession (Blomley, 2003; 

Jackson, 2017a; Scott, 1998). 

From this perspective, land rights laws and tenure instruments are new sources of 

paternalistic restraint and colonial injustice (Barcham, 2007; Li, 2014). The “recognition” policy 

model that they are based upon is another model or logic of the settler-colonial dynamic (Howlett 

& Lawrence, 2019; Ivison, 2016) and is considered in further depth in the coming section. Settler-

colonial theory helps expose these land rights regimes, policies of recognition, and other neoliberal 

Indigenous policy responses as well as the regressive Indigenous-state relationships they produce as 
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expressions of state paternalism and forms of everyday colonial dispossession (F. MacDonald, 

2011; G. Macdonald, 2011; Strakosch, 2015; Strakosch & Macoun, 2012). In this light, the supposed 

“autonomy”, “freedom of choice” or holistic transformative changes that neoliberal social policy 

claims to offer Indigenous are not possible because the approach is fundamentally defined and 

controlled by the paternalistic state (Li, 2014; F. MacDonald, 2011).41 

In thinking about and understanding the settler-colonial state and its governing of water 

and Aboriginal peoples in this research, I also drew from James C. Scott’s (1998) Thinking like a 

state. Scott suggests that states use tools of legibility and measurement to unify and codify land, 

resources, citizens and societies, and bring them under centralised management. This exercise of 

state power can work to simplify, abstract, standardise, homogenise and reduce flexibility, variability 

and complexity of societies, their rights and interests. Through these tools and logics, states 

potentially control—and even manipulate—and ultimately transform people by making them 

legible and manageable (Scott, 1998).42 That the state is transforming both water resources and 

Aboriginal peoples into more legible, governable and manageable natural resources and subjects 

(respectively) is fundamental to my conceptual framework and the central arguments I put forward 

in this thesis. 

Insights from settler-colonial theory, and those from Scott (1998) also helped me to 

foreground and problematise colonial privilege and that which is taken-for-granted among the 

dominant settler-society about Indigenous peoples, settler-colonial relations, and water governance 

arrangements. It also helped to illuminate the complexity and depth of water injustices from the 

perspectives of Indigenous peoples as reflected in literature and shared with me during interviews. 

These leaders and advocates see that Indigenous water injustices are deeply embedded within, and 

inseparable from, other structural conditions. This contrasts significantly with neoliberal and water 

market proponents’ perspectives that frame water access issues predominantly as problems of 

efficiency (Roberts, 2008). This tension in perspectives is encapsulated in the “water colonialism” 

concept from Robison et al. (2018), which “reflects the fundamental truth that indigenous water 

justice inherently cannot be pursued on a blank slate in contemporary times, but rather must be 

understood within the context of ... deeply rooted colonial legacies” (p. 899).  

Drawing from literature on settler colonialism and postcolonialism, I was positioned to see 

(water) colonialism and colonial relationships as continuous and ongoing; as both historical and 

deeply engrained in contemporary experiences (Macoun & Strakosch, 2013; Nakata & Maddison, 

2019; Strakosch & Macoun, 2012; Veracini, 2007). It helped me to see dominant water decision-

making processes, as well as water distribution tools and arrangements like water titling, licencing 

and trading, as colonial strategies that continue to exclude Indigenous peoples and interests (Curley, 

 
41 Some scholars even argue that certain self-determination policies themselves can be settler-colonial practices in 
that they do not disturb “the foundational structure of settler dominance” (Macoun & Strakosch, 2013, p. 435) and 
work to the complete absorption of Aboriginal communities and culture with complete erasure of Aboriginal 
political existence (see also Strakosch & Macoun, 2012). 
42 Societies also, though, have the capacity to “modify, subvert, block and even overturn” these limitations placed 
upon them (Scott, 1998, p. 49). See Section 3.5.4 for further consideration of this point.  



  

Page | 56 

2019b Schmidt, 2017 #872; Curran, 2019; Wilson, 2019).43 Insights from settler-colonial theory also 

alerted me to the fact that state-imposed (neoliberal) water governance can work to make 

Indigenous peoples and their rights legible or controllable in particular ways, and can potentially 

subtly alter how Indigenous peoples “see” and therefore govern water as well (Scott, 1998; Wilson, 

2019).  

A potential weakness of settler-colonial theory is that in applying it, researchers may fall 

prey to an overly determined, structuralist analysis. Such an application implies that a settler-

colonial future is inevitable, that any action to destabilise or disrupt the status quo is futile, and 

problematically, can erase Indigenous scholarship, experiences and perspectives including efforts to 

resist colonial practices (Macoun & Strakosch, 2013; Wilson, 2019). It may be reductionist and lead 

to false constructs of Indigenous homogeneity (Strakosch & Macoun, 2012). Aware of this 

potential, I foreground and illuminate Indigenous peoples’ discussions and experiences of diversity, 

resistance, independence and agency in this work. This includes drawing from Australian and 

international Indigenous scholars’ works and those First Nations peoples I interviewed in reporting 

the research findings (see next chapter for further discussion on this methodological strategy). 

3.3.1 Recognition policies and politics 

The value of insights from settler-colonial theory about contemporary policy is apparent 

when analysing recognition policies. Recognition policies are a leading approach used by settler-

states to redress historical injustices of exclusion, racism and other forms of discrimination and to 

enhance the freedom of Indigenous minorities (Barcham, 2007). Institutional expressions of 

recognition manifest in the “political projects of reconciliation, multiculturalism and development, 

including the granting of land rights, constitutional recognition, or social, political or material 

entitlements” (Balaton-Chrimes & Stead, 2017, p. 1). When first promulgated in the 1960 and 1970s 

(Tully, 2004), recognition proponents anticipated that the expansion of legal and cultural norms to 

Indigenous peoples would “achieve greater equality of recognition as legal persons within a political 

community understood as legitimate and pre-existing” (Balaton-Chrimes & Stead, 2017, p. 6). Such 

recognition was desirable especially when compared with the overt exclusion, oppression and 

violence that is more characteristic of historical colonial contexts (Boelens et al., 2007). Since the 

1990s, recognition policies have been a very influential if not dominant approach to Aboriginal 

affairs in Australia (Barcham, 2007), including to address natural resource claims like to water 

(Hartwig et al., 2018; Macpherson, 2017). 

Fraser (2000) argues that symbolic and material benefits may be attached to some forms of 

recognition. In some contexts, these recognition structures might provide the only feasible means 

for Indigenous peoples to pursue secure access to their territories, including to water and 

waterways. Over time, though, critical scholars (particularly Indigenous scholars) have increasingly 

argued that recognition is a problematic normative framework for constitutional, political, natural 

 
43 Indeed, Indigenous exclusion from water access and distribution is often tied up in exclusion from land tenure 
(see McAvoy, 2006; Schmidt, 2017).  
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resource and other redress and reform (Coulthard, 2007; Ivison, 2016; Povinelli, 2002; Simpson, 

2017). Some take issue with its tendency to dramatically simplify, reify and essentialise group 

characteristics, and its encouragement of intolerance and separatism (Fraser, 2000). Others point 

out the power and resource asymmetries present in forms and practices of recognition at both 

individual and societal levels (Tully, 2004). Political theorists like Ivison (2017) identify the 

disempowering paradox that lies at the heart of recognition politics: 

to seek recognition is to seek to be valued by others, which invites a critical evaluation of 

the beliefs and practices of the person (or peoples) making the claim. The “recogniser” 

thus exercises power over the “recognisee” in having the capacity to grant recognition. (p. 

121) 

Indigenous scholars Coulthard (2007) and Simpson (2017), for example, question the authority of 

North American settler-states to “recognise” Indigenous peoples, and their pre-existing and 

ongoing rights to govern themselves. Simpson and Coulthard argue that relationships between 

Indigenous peoples and (North American) settler-states cannot be significantly transformed 

through recognition, and they theorise alternative strategies that do not reinforce state dominance 

(Coulthard, 2007), including the option of “refusal” (Simpson, 2017).  

Overall, the types of recognition offered are on state-defined terms and framed and 

mediated in relation to the state and its assumed sovereignty (Merlan, 2018). It typically works to 

make difference knowable, and to make Indigenous peoples and societies commensurate with the 

state and settler-society (Strakosch, 2015). Increasingly in this neoliberal age, recognition is also 

about reducing Indigenous peoples’ values to forms that are commensurate with markets 

(Altamirano‐Jiménez, 2004) as well as determined by the state (Howard-Wagner, 2012; Lindroth, 

2014). 

Adopting and working through a settler-colonial lens enables critiques of state 

“recognition” of Indigenous (water) claims. Applying settler-colonial theory helped me to see that 

recognition policies relating to water maintains existing Indigenous-state relations. In other words, 

these recognition policies allow non-Indigenous people to maintain (if not increase) their access to 

and control over water, and deny Indigenous peoples’ jurisdiction and authority to their waters and 

lands (Boelens et al., 2007; Curley, 2019b; Hidalgo, Boelens, & Vos, 2017; Jackson, 2019; 

Macpherson, 2019).  

Such effects of recognition policies are particularly apparent in state-created “special” 

Indigenous-specific rights and laws synonymous with “soft” rights introduced Chapter 2 (see 

Tarlock, 2010). Recall that soft rights are arrangements created by states that permit certain 

Indigenous water uses; specifically, those that the state has defined to be “traditional”, “cultural” 

and historical (i.e. pre-colonisation) and associated with customary practices. New or adapted 

commercial-based uses are generally deemed illegitimate in these soft rights arrangements. While 

governments may claim that these supposedly safeguard Indigenous water rights and interests, this 

theoretical perspective throws the effectiveness and intent of these safeguards into doubt (Boelens 

et al., 2005). That is, statutory Indigenous-specific water use arrangements tend to be overly 
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prescriptive and narrowly constrain Indigenous peoples’ water management choices and, at the 

same time, protect and reaffirm, rather than challenge, the legitimacy of existing settler water use 

regimes (Jackson & Langton, 2012; Macpherson, 2019; Tan & Jackson, 2013). 

These observations or insights may also be relevant, though, where governments recognise 

or grant “hard” rights, like in the Western USA. While water settlements can produce significant 

material benefits (Tarlock, 2010; Tarlock et al., 2014),44 some scholars argue that these settlements 

and agreements are a means by which states “launder” water from Indigenous peoples who are 

often left “short-changed” (Alderman, 2013, see also Yazzie, 2013). Others see these as “colonial 

enclosures” (Curley, 2019b). They not only quantify Indigenous rights to use and access water and 

formally separate water from land, they also undermine Indigenous governance preferences, further 

cement and perpetuate settler-state dispossessing and colonising laws, and implicitly accept or 

endorse the state’s assumed authority or superiority (Curley, 2019b; Roth et al., 2015). Thus some 

Native American peoples consider that these settlements compromise and minimise their 

sovereignty and inherent rights (Curley, 2019a, 2019b; Yazzie, 2013). These reflections and analyses 

align with Ciupa’s (2017) suggestion that, “even when rights discourses have advanced the interests 

of marginalized groups; they reproduce and thus fail to challenge the power relations, and systemic 

nature, of neoliberalism” (p. 148). 

The following are examples of the issues raised in the literature that need further 

consideration in the Australian context:  

• State-defined Indigenous-specific rights and arrangements limit and often codify or freeze 

Indigenous pre-colonial “customary” water rights (i.e. “soft” rights) by restricting 

accessible water quantities and use conditions (Jackson & Langton, 2012; Macpherson, 

2017) as well as authority and jurisdiction to make decisions (Jackson, 2019). Indigenous 

practices that do not comply with such state-imposed definitions or criteria are excluded 

and denied legal existence (Boelens et al., 2005; Ciupa, 2017; Duff, 2017). Intentional or 

not, these state actions have the effect of essentialising and misrepresenting Indigenous 

peoples and denying the diversity of Indigenous identity, interests and objectives (Boelens 

et al., 2005; Hartwig et al., 2018).  

• To be recognised, Indigenous peoples may have to reconceptualise their rights claims and 

often perform reified or essentialised stereotypical ideals of indigeneity (Boelens et al., 

2007). Where they fail to do so, Indigenous people are denied not just state-recognised 

rights, but their identity (Ciupa, 2017, p. 160).  

• The imposed definitions, criteria and duties that accompany compensatory or reparation of 

Indigenous rights through “hard” rights can be compatible with neoliberalism (Ciupa, 

2017; Lindroth, 2014) and do not alter the status quo. This can include, for example, 

individualised property ownership; separated resource access, extraction rights, and 

decision-making rights; and rights that are pursuant under state-based property systems 

that do not reflect the interconnection and relational features of Indigenous customary 

governance (Curley, 2019a; Huff, 2005; Prieto, 2016b). 

• Similarly, state-defined administrative governance processes and avenues for Indigenous 

participation in decision-making are also narrow and limited, and rarely provide space for 

 
44 Especially when compared with other Indigenous water rights claims globally (see Jackson, 2018c, and discussion 
in the previous chapter). 
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the actual structure of governance itself to be addressed (Curran, 2019; von der Porten & 

de Loë, 2014). Where Indigenous people do engage, these state-sanctioned processes as 

well as the resulting decisions and outcomes are effectively depoliticised and even validated 

(Curran, 2019). Further, this can alter community relations to be restructured around the 

state’s neoliberal governance ideals (Eichelberger, 2012).45  

Subsuming particular Indigenous rights and cultural differences into neoliberal governance systems 

not only renders Indigenous peoples and their rights governable by settler-colonial states, but it also 

further entrenches, embeds and reproduces those state systems. More problematically, 

opportunities to resist them are limited and made more difficult (Ciupa, 2017; Roberts, 2008) in 

part because there is an appearance that Indigenous demands have been met (F. MacDonald, 2011). 

To be clear, Indigenous resistance and re-politicisation of water governance is by no means 

impossible (see Curley, 2019b; Curran, 2019; Hidalgo et al., 2017; Morgan, 2011; Yazzie, 2013). But, 

as discussion here shows, neoliberal state water governance does create obstacles to and constrains 

how Indigenous peoples exercise and enjoy rights to self-determination in relation to water. 

As briefly noted in Chapter 1, there has yet to be any form of treaty between any arm of 

the state and any group of Aboriginal peoples in Australia. As Irene Watson, a Tanganekald and 

Meintangk scholar, (2012) explains, “many of us affirm our sovereignty as people who have never 

entered into consensual relations with any state or British Crown to surrender our international 

status” (p. 13). This sentiment is embodied in many First Nations statements and assertions that 

seek and/or propose alternative frameworks to approach Aboriginal self-determination, self-

government, sovereignty, or treaty. The most recent example is the Uluru Statement from the Heart 

(Referendum Council, 2017),46 and asserts that “sovereignty… has never been ceded or 

extinguished, and co-exists with the sovereignty of the Crown.” In this, First Nations do not reject 

the sovereignty of the state, but instead seek recognition of themselves also as sovereign nations, 

which would therefore command a transformation of Australia’s polity and public law (Yeatman, 

2018, emphasis in original).  

Yet, Australia (and some other nation states) remains troubled by the notion of Indigenous 

self-determination, particularly due to the assumption that it will lead to secession, political 

instability and separate sovereignty, and so continually rejects these First Nations’ claims (Coulter, 

2010; Merlan, 2018; Nakata & Maddison, 2019). The Australian state’s default position instead, 

according to Yeatman (2018), is to reduce these calls for self-determination to an issue of 

“engagement and consultation of Aboriginal and Torres Strait Islander peoples, considered not as 

‘nations’ but as aggregates of individuals, in the administration of policy and programs that affect 

them” (p. S64). Thus, how settler-states recognise and translate Indigenous self-determination and 

sovereignty claims into domestic law is clearly dissonant from how First Nations peoples 

 
45 Of course, alongside (and often pre-dating) these types of recognition policies are instances of explicit 
dispossession and exclusion of Indigenous water rights by states too (see, for example, Prieto, 2015). 
46 The Uluru Statement from the Heart is a “national Indigenous consensus position on Indigenous constitutional 
recognition, which came out of a constitutional convention of 250 Aboriginal and Torres Strait Islander delegates” 
at the base of Uluru in 2017 (Melbourne Law School, n.d., p. 3). The statement was “authorised by a historically 
unprecedented and formal process” (Yeatman, 2018, p. S63) of nation-wide dialogue with and by First Nations.  
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understand these concepts and indeed themselves (Gibson, 1999; Huff, 2005; F. MacDonald, 2011; 

Watson, 2012).  

3.4 Legal and ontological pluralism 

My worked was also influenced by the notions of legal and ontological pluralism. Legal 

pluralism refers to the co-existence of more than one legal order or source of law (von Benda-

Beckmann, 2001). A legally plural perspective helps to see the co-existence of multiple legal and 

associated normative systems, including their power, dominance, acceptance and interaction, even 

where not acknowledged by the state or statutory system of law (Seemann, 2016). It helps to 

improve analytical understandings of natural resource distribution, the normative decisions that 

underpin water management by the state, and the complexity and intertwined connections of 

human relations with water (Jackson & Morrison, 2007; Roth et al., 2015). Legal pluralism is, 

therefore, particularly useful (and arguably necessary) when thinking about and exploring water 

rights, access and distribution (Roth et al., 2015), including examining and understanding 

recognition policies typical of settler-colonial contexts (see Boelens et al., 2005).  

Legal systems and rights regimes are not the only pluralistic features in settler-colonial 

contexts, nor the only one I foreground in this research. Ontological pluralism challenges the taken-

for-granted assumption that singular ontologies and worldviews exist. Such a view illuminates the 

possibility (and reality) of co-existing and sometimes incommensurable ontological assumptions 

and beliefs which underpin dominant governance approaches—including legal systems and rights 

regimes—as in the case of water (Wilson & Inkster, 2018; Yates et al., 2017). It can help to 

elucidate different interest groups’ divergent understandings of water problems and water 

governance structures (Bischoff-Mattson et al., 2018; Boelens, 2008b). 

Aspects of the “hydrosocial cycle” also helped me to understand the existence of plural 

water ontologies (and to a lesser extent, plural legal systems). Contrasting with the “hydrological 

cycle”, which is the dominant means of representing water flows, the hydrosocial cycle “attends to 

the social nature of these flows as well as the agential role played by water, while highlighting the 

dialectical and relational processes through which water and society interrelate” (Linton & Budds, 

2014, p. 170). Applying this concept in a research framework aids in revealing different 

understandings and conceptions of water (Linton, 2014; Linton & Budds, 2014; Perreault, 2014), 

and that these are products of “particular knowledge traditions or associated with political agendas” 

(Zwarteveen et al., 2017, p. 4) that may be multiple, coexisting and contradictory. 

In my work, I found some insights from this concept helpful in revealing plural ways of 

knowing and constructing water and the concept of “modern” water (Linton, 2014) in particular. 

Although modern water is directly connected to the hydrosocial cycle scholarship, I found direction 

from settler-colonial theory more helpful to understand its manifestation in this case because it 

helped to explain the operation and effects of particularly colonial instruments and practices 

embedded within state water governance, such as recognition policies (see Section 3.3.1). The 
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hydrosocial cycle also tends to focus on co-productions of nature-society relationships and 

interactions, or more specifically the co-constitution of water and society (Budds, 2018; Jepson et 

al., 2017). In my work, though, I was more interested in the Indigenous-state relations which 

influence and shape hydrosocial configurations. Insights from settler-colonial theory were thus 

more helpful in explicating this aspect of the research context. 

Consideration of legal and ontological pluralisms helped me move beyond thinking about 

the economics of distribution of and access to resources (especially water). By extension, this 

helped to illuminate the depth and complexity of contestations that arise from the presence of 

multiple ways of understanding and knowing water, and the material or political implications from 

privileging or silencing co-existing regimes of seeing, using, accessing and distributing water (Yates 

et al., 2017). Yates et al. (2017) contend that such sensitivity is particularly essential “in settler-

colonial contexts where modern water ontologies remain hegemonic” (p. 799). Such thinking was 

notably facilitated in my data analysis via the Echelons of Rights Analysis analytical tool (detailed 

below in Section 3.5.2), which is underpinned by legal pluralism (Boelens, 2008a, 2008b; 

Zwarteveen & Boelens, 2014).  

A legally and ontologically plural perspective also helped me to problematise why the state 

(and its laws, policies and practices) do not see Aboriginal peoples as legitimate or authoritative in 

matters of water governance, or as peoples who have jurisdiction. The state assumes singular 

authority, legitimacy and powers for itself and its modern water management ways, instils this into 

state law and effectively marginalises, supresses or overrides Indigenous water ontologies, 

jurisdiction and customary systems of water law (Curley, 2019a; Curran, 2019; Jackson, 2018c, 

2019). Not only have states dispossessed First Nations peoples physically from their territories, 

but—as settler-colonial theory reveals—settler practices, laws and planning continue to bring 

devastation that significantly alters and changes these landscapes and Indigenous peoples’ relations 

with them (Austin-Broos, 2013; Goodall, 2008; Weir, 2009).  

The perspectives of legal and ontological pluralism, though, show that Indigenous ways of 

knowing and relating to custodial territories and water, and aspirations for their governance persist 

at the community and individual, micro, daily scale, regardless of whether states recognise them or 

not. Their persistence (and resistance) is not dissolved by the presence of statutory legal ownership, 

property rights and other constructs created and perpetuated by settler-states that do not 

accommodate them (McLean, 2017; Roth et al., 2015; von der Porten & de Loë, 2014; Weir, 2009). 

Indeed, Indigenous peoples challenge the Western and “modern” dominant water understandings, 

creating competition and tensions about defining and understanding problems, conflicts and 

possible solutions (Boelens, 2008a; Curley, 2019a; Jiménez, Cortobius, & Kjellén, 2014; Weir, 

2009).47 

 
47 Studying, documenting, and recognising these ways of knowing water, and water uses and values, is incredibly 
important and necessary to decolonise state water governance. Such an emphasis, though, is not the focus of this 
thesis. Instead, I seek to test the feasibility or achievability of claims that owning and managing water entitlements 
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3.5.1 Colonial water entitlement data analysis 

Insights from analyses of neoliberalism and settler colonialism together draw attention to 

intertwined historic and contemporary issues that underpin Indigenous land and natural resources 

access and dispossession (see Altman & Markham, 2015). This includes examining the priority 

given to certain water users over others within historic and more recent water governance and 

distribution processes. Legal and ontological pluralism perspectives also help to illuminate the 

dominance of modern regulation systems, engineering approaches and governability of water. 

These insights complement the observation that to adequately consider Aboriginal water rights and 

access issues, research must consider both current and historic means of state water distribution, 

which emerged from my review of relevant literature (Jackson, 2017b, 2018c).  

These insights, therefore, prompted me to undertake a historical analysis of state water 

entitlement data48 where I forensically traced the historic acquisition of government-issued surface 

water entitlements held by Aboriginal organisations, as well as changes to these holdings that 

coincide with neoliberal reforms. From this exercise, I found evidence that neoliberal water 

governance is perpetuating the Australian settler-colonial state’s practice of excluding Aboriginal 

peoples and rights from water governance and water access. This evidence in presented in Chapter 

5. 

3.5.2 Echelons of Rights Analysis 

Legal pluralism draws attention to the existence of multiple legal orders or sources of law 

(von Benda-Beckmann, 2001), even where not acknowledged by the dominant state or statutory law 

system (Seemann, 2016). This insight is pertinent to understanding water rights and water 

governance in setter-colonial contexts (Yates et al., 2017). Influenced by these insights, the second 

analytical tool I selected and used in this research is the Echelons of Rights Analysis (ERA). 

Established by Rutgerd Boelens, along with colleagues with expertise in water policy and 

governance and political ecology (see Boelens, 2008a, 2008b; Zwarteveen & Boelens, 2014), this 

tool illuminates four separate though integrated abstractions or “echelons” in water rights struggles 

and conflicts, presented in Table 3-2.  

 
48 Specific methods employed in this analysis are detailed in the next chapter.  
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nations49 operate and manage customary small-scale farming and irrigation systems for which they 

have developed constantly evolving complex, customary bodies of water rights, laws and control 

regimes (Boelens et al., 2009). These small and localised water regimes and irrigation water use 

practices pre-date Spanish conquest (Boelens et al., 2009). In Australia, by contrast, Aboriginal 

freshwater use before colonisation was typically not dominated by agricultural or irrigation.50 

Evidence indicates, though, that Aboriginal peoples intentionally engineered and influenced water 

and waterways for certain outcomes (see Barber & Jackson, 2015; Humphries, 2007; Pascoe, 2014).  

A second difference relates to the nature of water conflicts and the colonial relations of the 

two regions. For the Andes, early in Spanish conquest, “amid the period of the greatest exploitation 

and usurpation of indigenous communities’ water rights, their ‘rights, uses, and customs’ were also 

defended” by a state-established parallel protective legal and rights system (Boelens et al., 2005, p. 

148). This interesting arrangement was not carried through colonial history (Boelens et al., 2005),51 

as Andean states now tend to adopt recognition policies including in water governance, which 

simplify, universalise, distort, and homogenise the context-specific “complex regulatory processes 

created and recreated by rural and Indigenous societies as norms for their societal lives” (Boelens et 

al., 2009, p. 270) (see also Boelens et al., 2005 and Section 3.3.1 earlier in this chapter). This 

historical recognition is significant when compared to Australia where Aboriginal peoples’ water 

rights and interests were expropriated and/or ignored throughout Australia’s colonial history until 

comparatively recently. Australia’s ongoing settler-colonial structure of invasion and ideology of 

settlement has significantly altered and supressed Aboriginal economies, legal-political governance 

and modes of decision-making, rituals and resource uses (see Austin-Broos, 2013; Goodall, 2008; 

Humphries, 2007; G. Macdonald, 2011; Weir, 2009).52 These differences point to how deploying 

the ERA for understanding water conflicts in Australia may differ to that more typically observed in 

literature.  

3.5.3 A Theory of Access 

As mentioned, settler-colonial theory explains that colonisation in settler-colonial contexts 

is ongoing and actively brought about via state-sanctioned processes including natural resource 

 
49 Boelens, Guevara-Gil, and Panfichi (2009) explain in the Andes that “the relationship between the dominant 
mixed-ancestry society and the Indigenous peoples must be fully appreciated, transcending the reductionism 
entailed by the category of ‘Indian/Indigenous’. Created as a colonial category for laws and taxation to encompass 
an amazing constellation of peoples and cultures, even as described by colonial chroniclers, to this day this 
misleading, homogenizing label fails to cover a complex human diversity that must be appreciated in all of its 
exuberant multiplicity” (p. 270). See Boelens et al. (2009) for more explanation about historic and contemporary 
water management trends across the Andes.  
50 Recent works including that from Bruce Pascoe (2014) are, though, challenging these long-standing assumptions.  
51 I do not make this point to downplay in any way the significance of the ongoing struggles faced by Andean 
small-scale communities. A sizeable body of literature from many scholars including (though not limited to) 
Rutgerd Boelens, Margareet Zwarteveen, Dik Roth, Manuel Prieto and Carl Bauer attest to their breadth and depth.  
52 Certainly, many Aboriginal people do retain (albeit sometimes altered) kin-based societal relations (Austin-Broos, 
2013), as well as associations between Country, identities and authority (Graham, 2008; G. Macdonald, 2011; Weir, 
2009). Again, it is not my intention to erase these significant and often not well recognised and documented 
continuities (G. Macdonald, 2011). However, the alterations and losses have significant implications for health, 
spirituality, identity, and passing on knowledge to future generations (Austin-Broos, 2013; G. Macdonald, 2011; 
Weir, 2009). 
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governance and recognition policies. Insights from this theory help to frame and understand 

contemporary First Nations’ struggles as “relational and structural” problems, rather than as 

problems of “people, culture, or of statistical indicators” (Nakata & Maddison, 2019, p. 415). I 

selected Ribot and Peluso’s (2003) A Theory of Access as the third analytical tool in this research 

because it complements these insights. Specifically, it offered an approach that positions and 

analyses accessing and benefitting from things (including natural resources and water) within 

relational and structural contexts. It bring into view the broader social, political, economic and 

other factors that the literature shows affect water distribution (Jackson & Barber, 2013; Taylor et 

al., 2016), as well as the benefits derived by Aboriginal peoples. In doing so, this analytical tool 

highlights power and authority and can shed light on broader Indigenous-state relations. 

Ribot and Peluso (2003) theorise the notion of access and define it as “the ability to benefit 

from things—including material objects, persons, institutions and symbols” (p. 153, emphasis 

added), while property is defined as the right to benefit. This perspective importantly illuminates and 

brings attention to a much “wider range of social relationships that can constrain or enable people 

to benefit from resources without focusing on property relations alone” (Ribot & Peluso, 2003, p. 

154). This tool helps position property relations as one among many “institutional, social and political-

economic relations, and discursive strategies that shape benefit flows” and postulates that 

understanding and analysing access requires considering all such “relations” as well as their histories 

(Ribot & Peluso, 2003, p. 157, emphasis added). In a 15-year review of the A Theory of Access, Myers 

and Hansen (2019) describe that its approach to understanding access, which “engages with both 

structure and agency while integrating rich empirical works with social science theory,” (p. 2) is one 

of this tool’s most compelling features.  

This tool also focuses analysis to identify the multiple and interconnected access mechanisms 

which are “the means, processes, and relations by which actors are enabled to gain, control and 

maintain access to resources” (Ribot & Peluso, 2003, pp. 159-160). Doing so illuminates (hidden) 

power and legitimacy dynamics and their interconnections to property relations in, access to, and 

(inequitable) material benefits from, natural resources (Gimelli, Bos, & Rogers, 2018; Ribot & 

Peluso, 2003; Sikor & Lund, 2009), aligning with the attention commanded by settler colonialism 

critiques. Further, this tool acknowledges that rights can stem from “law, custom and convention”, 

though contends that these rights are not always equivalent to or receive the same kind of social 

acknowledgement and support that make them “property” or “legal” under state law (Ribot & 

Peluso, 2003), showing synergies with legal pluralism. It helps to see beyond only the economics of 

resource access and helps to explain why holding statutory water entitlements alone may not always 

translate into benefits for rights holders. 

I used this tool to analyse data presented in Chapter 7, and to a lesser extent in Chapter 8. 

It helped me to make sense of Aboriginal water holders’ experiences of holding, using, accessing 

and benefiting from their water, and to illuminate the interconnected structural and relational access 

mechanisms that together serve to influence and/or obstruct Aboriginal organisations from 
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actioning their preferred water uses. As I elucidate in Chapter 7, these factors are tied up in 

historical and contemporary settler-colonial structures and experiences.  

3.5.4 Subjectivity and governmentality 

The final analytical tool I employed is subjectivity and governmentality analyses, which 

stem from works by Michel Foucault (1982). I was led to this analytical approach via insights from 

critiques of both neoliberalism and settler colonialism. Critiques of neoliberalism bring into focus 

certain types of governmentality, the formation of particular kinds of subjects and subjectivities, 

and issues of power that connect the two. Weidner (2009) explains, for example, that “[s]o much of 

neoliberal governance is about creating the conditions that encourage, and indeed make possible, 

the rational, calculating subject” (p. 405) (see also Brown, 2015). Settler-colonial theory highlights 

these governmentality and subjectivity perspectives too. In settler-colonial contexts, state 

dominance, deployment of colonial instruments, and (re)shaping of Indigenous-state relations 

continually affects Indigenous subjectivities (Smith, 2008), which are often referred to as 

“Indigeneity” or “Aboriginality”.  

In this thesis, I follow Smith (2008), who understands subjectivity as “the shifting series of 

perceptions, thoughts and affects and actions that give shape to human existence” (p. 200). Subjects, 

by contrast, can be individuals, collectives, organisations or institutions (Lockwood & Davidson, 

2010; Smith, 2008). Subjects and their subjectivities are continually (re)formed through the 

intertwined combination of social organisation including the formal and informal socio-political 

norms, structures and influences such as those that constitute and/or are deployed through the 

practice of government (Lai, 2017; Li, 2014; Smith, 2008). Governmentality, also called the “art of 

government” (Lemke, 2001), is one approach used to study structural—that is, government and 

non-government—influences on subject formation. Foucault (1982) stresses though, that the role 

of the agent in (re)forming themselves as subjects and their subjectivity is important too, thus 

pointing to the subject’s agency and capacity to dynamically participate in, resist and respond to 

structures and power (see also Howard-Wagner, 2016; Lai, 2017; Li, 2007). Thus, subjectivity and 

governmentality analyses together can focus on and problematise technologies of and influences 

from state and non-state governing structures on the one hand, and their relationships with 

subjects’ own identities and subjectivities (i.e. agency) on the other (Boelens, 2014; Lemke, 2001; 

Weidner, 2009).  

The application of governmentality to environmental and natural resource management, is 

often described as “green governmentality” or “environmentality” (Fletcher, 2017). Agrawal (2005) 

made this idea of “environmentality” widely known from his description and analysis of what he 

calls the formation of “environmental subjects”, or people who care about the environment, with 

examples from forests in Kumaon, India. Agrawal explores how residents’ ways of looking at and 

thinking about their forested environments changed over time, shifting from protesting against 

centralised government management of nature, to now prioritising environmental regulation and 

even actively participating in regulating other community members’ behaviours. Agrawal (2005) 
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looks at the interactions between (a) institutional structures, including socially- and culturally-

determined obligations and expectations; (b) subjects’ actions, behaviours and social practices; and, 

(c) their subjectivity, including beliefs about themselves and their actions. In doing so, he advocates 

for greater attention to processes of self-formation and associated variations of this as indicated 

particularly via observable social practices rather than observable social groupings based on 

difference (i.e. gender, ethnicity, class, etc.). A focus on the latter, he suggests, can pose limitations 

and shortfalls to analysis because it ignores “how power works to create the subjects who fill these 

categories” of difference (Agrawal, 2005, p. 9).  

An analysis informed by subjectivity and governmentality insights enabled me to critically 

discern the ways that (neoliberal) water governance, including marketised and privatised water 

distribution, work to manage, direct and normalise certain water uses, knowledges, ways of 

governing and assertions of power (Boelens, 2014; Wilson, 2019). I employ this kind of analysis in 

Chapter 8 to consider NSW-based Aboriginal water holder actions, behaviours and subjectivities. It 

helped me to examine Indigenous peoples’ views about themselves and about how they can or 

should use water (Boelens, 2014; Wilson, 2019). I was cautious, though, to avoid assuming 

Aboriginal water holders were automatically transformed into state-desired subjects, heeding 

commentators’ warnings that governmentality-led analyses can fail to account for the ways that 

subjects can respond to, transform, adopt or reject such state-developed programs (Cepek, 2011; 

Howard-Wagner, 2016; Lockwood & Davidson, 2010; Macoun & Strakosch, 2013).53 Instead, 

through interviews, I intentionally considered if and how Aboriginal organisations may have pushed 

back, reworked, and repurposed or otherwise responded differently to these state-imposed systems 

to pursue their own priorities and lifeways (see, for example, Curley, 2019a; Howard-Wagner, 2016, 

2018a; Scott, 1998; Todd, 2018). 

3.6 Summary and conclusion 

In this chapter, I detailed the conceptual framework which I have used as a lens to 

approach the research problem. This overarching framework draws from three theoretical 

perspectives: (1) critiques of neoliberalism; (2) settler-colonial theory; and, (3) legal and ontological 

pluralism. I described each of these, and the perspectives they bring to this research. Overall, they 

helped me to question the dominant, hegemonic and taken-for-granted perspectives and 

understandings about:  

• how people and societies understand, use and govern natural resources, including water; 

• Indigenous-state relations; and, 

• settler-state dominance and sovereignty. 

 
53 This potential limitation parallels with the possibility of an overly structural analysis some adopt when drawing 
from settler-colonial theory outlined earlier in Section 3.3. Awareness of this limitation helped me to address it, as 
did intentionally paying attention to subjects’ actions, and purposely including Indigenous voices, both from 
international literature and recorded during my own data collection, into my analysis (Macoun & Strakosch, 2013; 
Weidner, 2009). 
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The insights from this framework directed me to select four analytical tools to apply in my 

interpretation of data. I described each of these tools and justified their selection. The next chapter 

outlines my methodology. 



  

Page | 70 

 | Research approach 

4.1 Introduction 

In this chapter I explain how I approached and addressed this research aim. It is structured 

in the following manner. First, I detail my overarching research approach including how I was 

influenced by Indigenous research methodologies and practices. I then introduce the case study 

methodological approach I employed to carry out the research, followed by the specific data 

collection and analysis methods used to gather and interpret information in response to the 

research aim. To round out the chapter, I describe the specific case study examined in this research. 

This case description is necessarily detailed because its history and governance are complex. It is 

crucial to appreciate this specific case context in order to understand the research problem and 

findings.  

4.2 Indigenous research methodologies and approach 

Indigenous peoples around the world have been subjected, often without consent, to 

damaging, intrusive and at times culturally and physically invasive information collecting practices 

by researchers. Cultural and intellectual property has been stolen without acknowledgement, usually 

yielding no material benefit to the affected communities (Smith, 2012). Moreover, research 

involving (or rather, being carried out “on”) Indigenous peoples has historically been dominated by 

colonial worldviews and sometimes (perhaps unintentionally) marginalised, oppressed, denigrated 

and objectified Indigenous peoples (Denzin & Lincoln, 2008; Koster, Baccar, & Lemelin, 2012; 

Louis, 2007; Smith, 2012). In response to this history, Indigenous methodologies have emerged 

internationally in academia since the 1990s. These principally aim “to ensure that research on 

Indigenous issues is accomplished in a more sympathetic, respectful, and ethically correct fashion 

from an Indigenous perspective” (Louis, 2007, p. 133), particularly through respectful recognition 

and valuation of Indigenous knowledges (Louis, 2007; Wilson, 2001). Indigenous research 

methodologies encompass a broader, alternative, more critical way of thinking about research, 

including its underpinning values, motivations and assumptions. Louis (2007) identifies that across 

the different material and practical forms this can take, there are certain key “overwhelming 

commonalities” including, among others, embracing Indigenous epistemologies, being driven by 

Indigenous protocols and demanding “the entire research process be a collaboration” (p. 133). In 

other words, Indigenous research methodologies necessitate an entirely different philosophical 

approach that permeates the entire research process (Louis, 2007; Smith, 2012). 

In my research, I sought to work with Indigenous people (and non-Indigenous people) to 

better understand their experiences of neoliberal water governance. While I—as a descendant of 

white settlers—did not adopt an Indigenous research methodology, its ideas and approaches like 

sensitivity to Indigenous communities and their needs, ongoing consultation and negotiation, 
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illuminating Indigenous voices and perspectives, and upholding cultural safety, respect and 

reciprocity still influenced my approach. I illuminate specific examples of how throughout this 

section and the rest of this chapter. In addition to guidance from Indigenous research 

methodologies, my approach was influenced by other best practice ethical research guidelines (such 

as AIATSIS, 2012). Adhering to the conceptual framework outlined in the previous chapter also 

demanded that I seek out and pay attention to Indigenous voices and perspectives. Additionally, I 

secured and complied with ethical clearance from the Griffith University Ethics Committee (GU 

Ref No 2016/387). The approved project description and consent forms are included in Appendix 

A.  

I pursued a number of activities in line with the principles of respecting Aboriginal 

communities and their needs, and ongoing consultation and negotiation (AIATSIS, 2012). At the 

outset of my work, I developed and fostered a research agreement with Mr Phil Duncan, who is a 

Traditional Owner of the Gomeroi Nation and has been involved in Australian water policy and 

First Nations matters for over 20 years.54 At the time I commenced my PhD, Mr Duncan was the 

Senior Programs Officer with the NSW Aboriginal Land Council (NSWALC). I took direction 

from him in shaping the research topic and he assisted me with access to communities and 

organisations. Right from my earliest engagement with Mr Duncan, he has supported the avenues 

and topics I pursed in this research and he has effectively served as an unofficial external advisor.  

I also engaged with the Indigenous alliance called MLDRIN (Murray Lower Darling Rivers 

Indigenous Nations) early on and throughout my research to ensure the relevance of my work. 

First, I was invited to attend MLDRIN’s Board Meeting in March 2016 in Mansfield, Victoria, 

where I sought initial advice and feedback on my proposed work. Then in November 2018, I was 

invited to attend a Full Gathering meeting55 in Wagga Wagga, NSW, to share preliminary research 

findings and collect feedback and suggestions. I have maintained ongoing contact with these (and 

other) First Nations experts throughout this research project, with initial access facilitated through 

pre-established relationships and affiliations held by my supervisor, Professor Sue Jackson 

(Castleden, Morgan, & Lamb, 2012). Investing time and energy into continually contributing to 

these relationships was (and is) important for establishing ongoing two-way respect and trust and 

exchange of research ideas (Castleden et al., 2012). 

My research approach was sensitive to community requirements, needs and issues in other 

ways too (AIATSIS, 2012). I needed to be flexible throughout my research so that new or emergent 

issues could be factored into the project to ensure its continued relevance (AIATSIS, 2012; 

MacNeil & Marsh, 2015; Nakamura, 2010, p. 101). I tried to be responsive by approaching the field, 

participants and the data more broadly as a learner. Nakamura (2010) suggests that doing so 

 
54 For example, Mr Duncan was the inaugural Chair of the former National Water Commission’s (NWC) First 
Peoples’ Water Engagement Council (2009-2012), the Chair of the National Department of Environment’s 
Indigenous Water Committee (2012-2014), and since mid-2017 has been a member of the MDBA’s Basin 
Community Committee. 
55 A “Full Gathering” meeting invites all MLDRIN delegates (two from each of the Nations in the Southern 
Basin—currently 25) together and occur two or three times per year (MLDRIN, n.d.).  
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“enables researchers to be sensitive, open-minded, and ready to deal with unexpected issues while 

striving to avoid misrepresentation, misinterpretation and exploitation of Indigenous knowledge” 

(p. 100).  

Practically, my project initially focused specifically on Aboriginal participation and 

engagement in water trading. I developed this initial (narrower) focus based on documents, 

strategies and submissions to government inquiries by Aboriginal advocacy organisations, as well as 

academic and grey literature. Its value was verified through conversations with Mr Duncan, as well 

as contacts with MLDRIN. This helped ensure the research objectives were important, useful and 

meaningful to Aboriginal peoples (Koster et al., 2012) in NSW, and more generally throughout the 

MDB. However, these aims and objectives were flexible and, in response to emerging needs and 

issues, shifted during the research project. For instance, during initial interviews, experts wanted to 

talk more broadly about Aboriginal access to water rather than water markets and trading 

specifically. I therefore expanded the project scope and in doing this, other questions emerged 

including those relating to self-determination, which became an influential theme for this project.  

I sought to uphold respect for the cultural safety of all peoples involved (MacNeil & 

Marsh, 2015, p. 121), and respectfully (re)present the people, events and issues I researched (Louis, 

2007, p. 133). How I practically did this included seeking input from my research relationships to 

inform the research design to help ensure the research was respectful and appropriate to the 

traditions, beliefs and cultural protocols of Aboriginal peoples. For example, Mr Duncan provided 

feedback on the design of the research, advised on methods, data analysis, and issues that arose 

throughout the research, and alerted me to sensitive matters in local communities. Additionally, 

when the research design was discussed with MLDRIN representatives, no objections were raised. 

Several of these representatives showed strong interest in being interviewed, implicitly indicating a 

degree of acceptability. Additionally, in interviews I informed all participants that they could decline 

to answer any questions without explanation should I touch on sensitive topics.  

In line with this principle of respect, I built in the specific viewpoints and voices of 

Aboriginal peoples from an array of data sources throughout my research and outputs (as evident in 

findings and analysis in this thesis). This practice rejects inappropriate research practices that have 

too often silenced or misconstrued Indigenous peoples (Smith, 2012), and also responds to the 

history and status quo of the underrepresentation of Aboriginal peoples and their policies and 

understandings of water in academic literature and water management (Marshall, 2017; Moggridge, 

2018; Taylor et al., 2019; Taylor et al., 2016). I have been alert to the heterogeneity of Indigenous 

communities’ and individuals’ perspectives and opinions about water policies (Bischoff-Mattson et 

al., 2018; Taylor et al., 2016; von der Porten & de Loë, 2013), including those relating to the 

commodification and trading of water (Babidge, 2016; Bischoff-Mattson et al., 2018; Nikolakis, 

2011). I tried wherever possible to respect that Indigenous peoples, their water values and 

epistemologies, do not exist in isolation but instead intersect with other views, norms, and factors 

including those from broader society (Jackson & Altman, 2009).  
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Finally, in addition to all of the above principles and objectives, wherever possible 

throughout my PhD research I tried to uphold the principle of reciprocity. The exact shape of 

reciprocity was determined in negotiation with the peoples and organisations with which I engaged 

(AIATSIS, 2012, p. 15). I have attempted to provide input to several broader scale activities that 

relate to Aboriginal water access during my PhD as forms of reciprocity,56 and intend to continue 

sharing findings through academic literature, plain-English summaries and by providing input into 

government inquiries, processes and policy developments into the future.  

4.2.1 Positionality 

I acknowledge that I am a privileged, white researcher of settler descent who is embedded 

within a predominantly Western society where colonialism is deeply and widely entrenched and 

institutionalised. The most problematic water issue I recall facing in my lifetime was conserving 

water resources during the Millennium Drought (2000-2010) in South-East Queensland. I only 

remember considering the impacts of this drought for the supply of drinking and domestic water to 

my home and the need to “watch every drop”. From my Gold Coast up-bringing, I had little 

meaningful exposure to the issues and historic and contemporary injustices faced by the First 

Nations peoples. It was only in my undergraduate degree that I began to consider these kinds of 

issues, particularly the ongoing colonial legacies in the context of environmental science and 

management.  

Prior to undertaking a PhD, I had rarely been directly exposed to the impacts of extreme 

water scarcity faced by regional Australian communities, especially First Nations. Even now, I know 

that I cannot ever fully comprehend the scale of devastation and suffering from compromised 

water access, particularly where driven by human causes or institutional limitations. I had learned at 

university and through Honours research about land rights and native title movements and 

legislative responses, including their limitations. But I had never considered the closely entwined—

though now, legally separate—issue of water access for Aboriginal people, nor how the state and its 

structures work to influence or constrain this. My experience in this research resonates with 

reflections shared by Porter (2004): “As a non-Indigenous person, working with Indigenous nations 

has highlighted how my own privileges come directly from the myriad ways white Australia 

continues to dispossess Indigenous nations… we individually embody that privilege” (p. 105). Like 

Porter (2004), the extent of my own privilege has been revealed to me too through my work and 

particularly the relationships I have developed. 

Throughout this research, I have sought to reject the dominant objectivity and neutrality 

central to the Western academy that I have been trained in (Denzin & Lincoln, 2008; Smith, 2012), 

including through the above-mentioned practices. I tried to be aware and reflective of my own 

understandings of water, the current status quo of neoliberal water governance and how this likely 

 
56 These include co-authoring submissions to the Productivity Commission’s National Water Reform Inquiry 
Productivity Commission (2017), and the NSW Natural Resources Commission’s Barwon-Darling WSP Review 
Natural Resources Commission (2019), for example. 
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differs from those perspectives offered by many of the (Indigenous) participants I interviewed. As 

Burdon et al. (2015) suggest, I endeavoured “to ‘unthink’ the enduring legacies of modernity and 

coloniality” (p. 344) and consider what other possibilities could exist. I cannot pretend this 

“unthinking” was easy. Guided and encouraged by my supervisors, I also regularly critically 

reflected on my practices and underlying attitudes and values, including unintended Eurocentric 

biases and assumptions, in the hopes of reducing the influence of history’s unethical research 

practices on Indigenous peoples (Castleden et al., 2012, p. 177; Porter, 2009). Despite my best 

attempts to resist the Western, colonial structures and knowledge systems that I am surrounded by 

and entrenched in, my positionality has no doubt influenced how I have conducted myself and this 

research in many ways. 

Finally, like Porter (2009), I consider the water governance issues and challenges I 

examined were not, and are not, just “Indigenous issues”. Instead, they are “the product of 

historically constituted racial relations” (Porter, 2009, p. 227)57 that I and all other settlers continue 

to benefit from. My time in the field reinforced that First Nations’ water policy and water access 

challenges in Australia are shared problems that desperately require cooperation to find solutions. 

Indeed, in the words of the late Uncle William Riley (MDBA, 2011, p. 36, emphasis in original):  

We must all rise, get off our butts 

And do it as a Nation. 

LET’S DO IT AS [A] NATION 

MEANING BLACK AND WHITE COMMUNITIES. 

4.3 Methodology 

4.3.1 Case study approach 

I used an embedded single case study approach in this research. The case study research 

approach is suited to uncover contextual conditions—political, social, historical and/or personal—

that are intricately connected and contribute to the phenomenon or issue being examined (Stake, 

1995, p. 17; Yin, 2009). Case study research is theory-oriented, whereby the conceptual framework 

(see Chapter 3) guides the research design, case selection and interpretations of findings (Levy, 

2008). An embedded approach extends beyond the case study method by bringing multiple 

subunits for analyses within the overarching case, which better allows for different perspectives on 

and knowledge regarding the same phenomenon (Scholz & Tietje, 2002). Sub-units can often allow 

for deeper and more extensive analysis, thus enhancing insights into the overarching case (Yin, 

2009, pp. 52-53). Overall, the embedded single case study approach is particularly well suited to 

exploring and developing in-depth understandings about real-life and contextualised complex 

problems via multiple information and data sources and collection methods (Creswell, 2013, p. 97; 

Scholz & Tietje, 2002; Yin, 2009). This approach was, therefore, well suited for exploring and 

uncovering issues pertinent to this research problem.  

 
57 This outlook is also consistent with the tenets of settler- colonial theory that form part of my conceptual 
framework (see previous chapter). 
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The overarching single case examined in this research was Aboriginal water access in the 

NSW portion of the MDB, as depicted in Figure 4-1. As I was concerned with the neoliberal water 

governance period, the time period I examined was roughly from the year 2000 to the present.  

 

Figure 4-1: New South Wales portion of the Murray-Darling Basin 

This area was selected because several factors together suggested that there may be greater 

opportunities for examining and learning about Aboriginal water access and trading in this region 

than in other jurisdictions. First, of the five state and territory jurisdictions that overlap with the 

MDB, the NSW portion has the largest share of the Basin’s Aboriginal population (65.1%) and 

largest total population (37.4%) (ABS, 2017, 2018; MDBA, 2017d).58 The NSW portion of the 

MDB constitutes approximately 56% of the MDB by area (ABS, 2008) and 75% of NSW by area as 

well (MDBA, n.d.). The greatest proportion (57.4%) of average surface water diversions across the 

Basin occur in NSW (Haisman, 2005), and significant proportions of Australia’s and the Basin’s 

water trade involves NSW-issued water entitlements (ABARES, 2015, 2016, 2018a). Overlaying 

this, Altman and Arthur (2009) found that 75% of Indigenous-owned commercial water licence 

were held in NSW, most of which appear to exist within the MDB portion.  

Second, a number of Aboriginal water (and land) focused organisations and initiatives that 

pre-dated this research were very active in NSW. These included:  

• the (former) NSW Aboriginal Water Trust; 

 
58 Population statistics presented throughout this thesis drawing from these sources are based on custom 
calculations of Estimated Residential Populations by Dr Francis Markham. 
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4.3.2 Embedded units of analysis 

The first embedded unit of analysis was the Barkandji People and their struggles over 

native title water rights.62 This embedded unit of analysis grounds and brings to life very practically 

the native title water rights issues and themes highlighted in data collected during Part 1 of the 

research project as well as those anticipated by literature (see Behrendt & Thompson, 2004). The 

Barkandji People are the recognised native title holders of lands and waters across western NSW, 

including a 400km stretch of the Darling River, which they know as the Barka. The Barkandji 

People are the first (and until 2017, only)63 native title holders in the case area. They, therefore, can 

be considered as an “extreme” or “unique” embedded case (Yin, 2009, p. 47). My desire to respond 

to emerging community needs also influenced my choice of this case.  

The second group of embedded subunits that I examined in Part 2 were Aboriginal entities 

and organisations that hold statutory surface water use entitlements within the case area. Many see 

that holding market-compatible water entitlements like these can potentially yield multiple and 

diverse benefits for Indigenous water holders (Jackson & Langton, 2012; McAvoy, 2006; McCool, 

1990). But, prior to my research, little was known about Aboriginal ownership of water licences 

(Altman & Arthur, 2009), and nothing was known about how Aboriginal water holders use and 

benefit from their water including in relation to potential water trading. As Seemann (2016) notes, 

statutory water rights such as water licences, can be powerful and strategically useful in day-to-day 

struggles but research is needed “to reveal in more detail how legal protection may prove crucial to 

defend marginalized water use groups against powerful intervening actors,” as well as “to shed light 

on possible pitfalls and successes, such as strategies to overcome power asymmetries between 

actors, or to overcome bureaucratic and logistic challenges” (p. 187). In focusing this part of my 

research primarily on Aboriginal entities that hold these statutory water licences, I hoped to 

contribute to addressing these identified research gaps and needs. 

Yin (2009) suggests that the embedded case study approach on its own effectively 

represents a form of mixed methods research, thus appropriately allowing for the inclusion of 

different quantitative and qualitative data collection and analysis methods. In this research I have 

predominately drawn from qualitative research, which involved engaging and empowering people 

to share their unique and differential stories and experiences, “unencumbered by what we expect to 

find or what we have read in the literature” (Creswell, 2013, p. 48) (see also Yeung, 2003, pp. 447-

449). I have also drawn on quantitative data where it was deemed it would add depth and 

description to the inquiry (Yeung, 2003, p. 448). The next section explains the methods of 

collecting this qualitative and quantitative data, including identification and selection of research 

participants. 

 
62 The native title regime is described below in Section 4.5.4.1. 
63 The Western Bundjalung People Part A determination was handed down in August 2017 and overlaps slightly 
with the case area to the north-east. Several other lodged and yet to be determined native title claims traverse the 
case area. All other successful NSW native title determinations are outside the case area. 
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4.4 Methods 

4.4.1 Identification and selection of research participants 

I pursued a targeted approach to identifying research participants with the aim of gathering 

the most relevant and rich data and details possible. To help reduce or avoid contributing to the 

“over research” often inflicted upon Aboriginal peoples in Australia (Martin & Mirraboopa, 2003, 

p. 203), I specifically targeted organisations and representatives that engage with policymakers and 

researchers about water and related matters as part of their remit. This approach simultaneously 

anticipated interviewees had a threshold level of experience and understanding about Aboriginal 

water access and struggles, and a degree of organisation and capacity.  

4.4.1.1 Part 1: Water professionals, practitioners and experts, and Barkandji 

People 

As shown in Table 4-1, in Part 1 I interviewed professionals and practitioners currently or 

previously involved in, or concerned with, Aboriginal water access and related matters at the NSW 

regional-scale or higher. Generally, those who met these recruitment criteria had experience and 

exposure to these matters through employment, as an advocate and/or as representatives on related 

boards, committees, etc. People with these kinds of demonstrated experiences were expected to be 

well informed and hold developed perspectives on Aboriginal water access and potentially 

Aboriginal participation in water markets more specifically and could be Aboriginal or non-

Aboriginal. I consider these participants as “experts” following Meuser and Nagel (2009), because 

they are (or have been) “active participants” in the particular community affair of Aboriginal water 

access. By extensions, regardless of their specific role, be that professional, volunteer or other, I 

consider the specific and special knowledge they gained through their active involvement as 

“expert” knowledge (Meuser & Nagel, 2009).64  

I identified possible participants and invited them to participate in this research (in the 

form of an interview) through several methods. First, existing Aboriginal advisors that I engaged 

early in the research design process (see Section 4.2) nominated suggested experts, who in turn 

nominated others, and so on. Through this snowball chain referral strategy (Biernacki & Waldorf, 

1981), participants could approach me to express interest in participating in the research, though 

more often I requested interviews with experts suggested to me by others. The snowball research 

strategy can help to more effectively legitimise research and develop trust for researchers among 

potential informants than more formal and traditional research methods (Atkinson & Flint, 2001). I 

also identified some individuals via online searching or during field trips. Overall, like de Bont et al. 

(2015), the selection of interviewees “was not based on statistical principles, but was rather guided 

by relevance, with the aim of getting a complete and varied collection of interviews” (p. 644). 

 
64 I recognise there are debates about the use of “expert” and its changed meaning over time. The meaning adopted 
here (i.e. where active participation is integral), though, avoids risks associated with more typical and narrow 
definitions that concern only professionals and knowledge generated only in technical, professional, or academic 
contexts (see Meuser & Nagel, 2009).  
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In this part of the research, many participants stated that they were not representing their 

employer in our interviews, but rather sharing their personal experiences and reflections. The 

following list of interviewees’ roles and employers, therefore, serves only to demonstrate the 

background and experiences of those that participated: 

• directors, chairpersons and spokespeople from key non-government Aboriginal 

organisations directly engaged in water matters including MLDRIN, Northern Basin 

Aboriginal Nations (NBAN), Nari Nari Tribal Council (NNTC) and Yarkuwa Indigenous 

Knowledge Centre, and independent Indigenous and non-Indigenous lawyers;  

• current and former employees in a variety of Aboriginal-specific and government support 

organisations or agencies such as NSW Aboriginal Land Council (NSWALC), (then 

named) Indigenous Land Corporation (ILC),65 Indigenous Business Australia (IBA), the 

former NSW Aboriginal Water Trust, the former NSW Aboriginal Water Initiative (AWI) 

as part of the (former) NSW Department of Primary Industries (DPI), and other former 

NSW water and natural resource management departments; 

• employees and managers at the Murray-Darling Basin Authority (MDBA); 

• environmental water managers/stakeholder engagement specialists from state and national 

environmental water management governmental agencies such as the NSW Office of 

Environment and Heritage (OEH), and the Commonwealth Environmental Water Office 

(CEWO); 

• water licence and asset employees from a water broker, and state and national 

environmental water management governmental agencies (OEH and the CEWO);  

• employees from landscape management entities and governmental agencies such as the 

NSW OEH, NSW Local Land Services (LLS), former NSW Catchment Management 

Authorities, and independent agriculturalists; and, 

• committee members from (among others) the MDBA’s Basin Community Committees, 

Environmental Watering Advisory Groups, the Scientific and Cultural Advisory 

Committee to the Murray Darling Wetlands Working Group’s Environmental Water Trust.  

In total, I interviewed 43 individuals over the course of 46 interviews. I invited a further 22 

people—including numerous current NSW Government employees—to participate, of which 12 

declined and 10 did not respond.  

As mentioned, I also explored an embedded unit of analysis in Part 1 of my research. I 

initially learnt of the Barkandji and their water rights struggles while reviewing documents and 

evidence from the 2016 Inquiry into the Augmentation of Water Supply for Rural and Regional New South 

Wales as part of preliminary desktop research (see, for example, NTSCORP Limited, 2016a, 2016b). 

I approached the Barkandji People via their lawyers at the organisation called “NTSCORP Limited” 

(NTSCORP hereafter)66 in January 2017 to see if I could explore this issue and potentially help to 

raise awareness about the Barkandji People’s experiences of state water governance. I identified 

Barkandji interviewees through a snowball strategy beginning with the Directors of the Prescribed 

 
65 In late 2018, legislative changes expanded the Indigenous Land Corporation’s (ILC) remit from only land-related 
support to now include supporting and funding water-related projects too (ILSC, 2018). The ILC was renamed the 
Indigenous Land & Sea Corporation (ILSC) in late 2018 as a result of these legislative reforms. Both names are 
used throughout this thesis, depending on the timing of the described action. 
66 NTSCORP has statutory responsibilities to protect Traditional Owners’ native title rights and interests across the 
State of NSW and the ACT including assisting, servicing and representing native title claimants and holders (NTA 
part 11). 
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Body Corporate.67 A total of 16 Barkandji Traditional Owners were interviewed through 12 

separate interviews, and one NTSCORP solicitor was also interviewed. The Barkandji experience is 

explored further in Hartwig et al. (2018). 

4.4.1.2 Part 2: Aboriginal water holders 

In Part 2 of this research I sought to learn from the experiences of Aboriginal water 

holders. Due to the difficulties associated with identifying Aboriginal individuals that hold water 

within current state reporting and recordkeeping (see Altman & Arthur, 2009), I focused instead on 

Aboriginal organisations and entities. Thus, throughout this thesis, “Aboriginal holdings” or 

“Aboriginal-held water” (etc.) means water entitlements held by Aboriginal organisations or 

corporations and not individuals, unless stated otherwise. Like Merlan (2018), I recognise these 

Aboriginal organisations are (bureaucratic) governing bodies created by settler-colonial 

governments and are, thus, “invariably conditioned by the very forces they seek to deal with” (p. 

234) (see also Curley, 2019a; Norman, 2015).  

I identified Aboriginal organisations in the case area that held statutory surface water 

entitlement(s) with what I call water “trading potential” (which I defined as water entitlements of 

15ML or greater).68 To clarify, these entitlements were “market-compatible” (see Section 2.5.3) and 

equivalent to those that any member of the public or corporate entity can hold. Water allocated 

against such entitlements generally can be put to any (commercial or non-commercial) uses as 

determined by the holder—they are not prescriptively restricted like those “soft” water rights 

arrangements described in Section 2.5.2. I recognise these entitlements are not fully cognisant with 

or a suitable substitute for customary rights, but some see that Aboriginal ownership of such 

entitlements could lead to greater and stronger control over water resources than offered by other 

rights options (Jackson & Langton, 2012; McAvoy, 2006; O'Neill et al., 2016). 

To identify possible participants, I first needed to develop a current profile of Aboriginal 

water holdings (and changes in these holdings through time). Feedback from First Nation 

informants (i.e. MLDRIN) early in my project identified this to be a potentially useful resource in 

helping their advocacy. The method of developing this baseline is summarised below in Figure 4-2. 

It is also further detailed in Appendix B, along with obstacles, assumptions and limitations, so that 

it can be replicated to track future changes to Aboriginal water holdings. 

 
67 The Barkandji Prescribed Body Corporate is the corporation set up under the NTA to hold and manage native 
title in trust for all Barkandji native title holders. 
68 Theoretically any entitlement has trading potential, but the analysis by Wheeler et al. (2014a) of a sample of 
irrigators shows that a key characteristic of “non-traders” is holding smaller water entitlements.  
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Figure 4-2: Method for developing the 2018 Aboriginal water holdings profile and 

identifying Aboriginal water holders 

The method primarily used data collected by Altman and Arthur’s (2009) scoping exercise 

that documented “for the first time actual allocations of water licences and entitlements to 

identified Indigenous users” across Australia (p. i). The NSW data was the most comprehensive 

among the examined jurisdictions where 122 licences were identified (Altman & Arthur, 2009). 

Figure 4-2 indicates that I interrogated this data to identify only surface water licences in the case 

area (i.e. MDB portion of NSW). Due to limitations identified by Altman and Arthur (2009) and 

nearly a decade passing since they compiled this data, I also deployed a multi-pronged 

supplementary approach to identify any undetected 2009 licences as well as any acquired by 

Aboriginal entities since then. Altogether, 64 relevant licences (or equivalent) were identified in 

what I call the 2009 baseline dataset.69 I identified changes to this dataset between 2009 and 2018 

through desktop searching as well as interviews and used this data to produce the 2018 Aboriginal 

 
69 The 2009 baseline includes some rights that were only converted (and in some cases quantified) in 2012, but 
these 2012-issued entitlements reflected equivalent legal means of water access in 2009. See further explanation in 
Appendix B. 
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water holdings profile, presented in Section B.1 (see Appendix B).70 This profile is the first to be 

compatible with new water accounting methods for the Basin which were introduced to monitor 

water consumption and instil transparency in water trading. Application here thus offers an 

important benchmark for future monitoring. Wherever possible, I triangulated collected data with 

other sources to provide verification. Triangulation was implemented by searching websites, news 

articles and the register held by the Office of the Registrar of Indigenous Corporations. Altogether, 

this process was manual and laborious, but necessary.  

From this process, I identified that at least 21 operating Aboriginal entities currently (i.e. 

October 2018) hold water licence(s) with water trading potential in the case area. Of these 

Aboriginal entities, 14 had temporarily sold water allocation(s) at least once after their entitlement 

became a Water Access Licence (WAL) (under the NSW Water Management Act 2000 (WMA))71 or 

when they came to hold their licence (whichever is later) and before April 2017. The remaining 

seven had not engaged in any comparable water trade during this period.72 I invited 19 of these 21 

identified organisations to participate in this research.73 Two groups declined to participate, and 

four did not respond to requests. Representatives from the remaining 13 organisations—10 water 

trading organisations (71% of those identified), and three non-traders (43%)—agreed to participate. 

Overall, data was collected from fewer non-water trading Aboriginal organisations compared to 

those that have traded. This was partly because there were fewer groups that fit into this category 

and partly because more declined to participate and/or did not respond to invitations. 

I also recorded Aboriginal organisations identified through the process described here that 

previously held, or were speculated to have once held, water entitlements with trading potential but 

no longer do due to permanent sales often associated with winding up procedures. Many of these 

organisations no longer exist which made locating possible interviewees with experience of 

permanent water trade difficult and therefore, a limitation. I did, though, trace two people 

associated with Aboriginal organisations that previously held water entitlements who I interviewed 

early in my data collection process. Both had limited exposure to the water licences and sales in 

question and I could not find others to support (or otherwise) their observations and reflections so 

their limited perspectives and insights do not feature in the results reported in this thesis. Overall in 

Part 2, I interviewed 24 representatives from 15 organisations (including these two “former 

traders”) during 18 initial interviews. 

 
70 The 2018 Aboriginal water holdings profile is listed by WAL number rather than organisation name in 
accordance with requests from participants for privacy and confidentiality. 
71 Replacing former Water Licences under the Water Act 1912 (NSW), WALs are introduced with WSPs under the 
WMA. WSPs are regulatory instruments that set rules for how water is to be distributed between different types of 
uses (see Section 4.5.3). These Plans have been rolled out gradually across NSW, meaning that WAL issue dates 
vary across the state. Most regulated surface water WSPs—and therefore, WALs—took effect from 1 July 2004, 
but unregulated systems have different commencement dates, which adds a layer of complexity to this process. I 
discuss this further in Chapter 5 where I present analysis of this data. Several interviewees believed their 
organisations may have traded water allocations under the Water Act 1912, but I was unable to verify this through 
the NSW Water Register as it only records trades and transfers for WALs, not former Water Licences. 
72 An identified non-trader traded a water allocation in June 2018 and thus could now be considered a water trader.  
73 I identified the two remaining organisations as meeting this criterion too late in the research process.  



  

Page | 83 

4.4.2 Interviews and site visits 

Interviews are considered to be “one of the most important sources of case study 

information” (Yin, 2009, p. 106). Interviews offer rich and vivid information and material about 

events, opinions and experiences from the observations of multiple people that are situated within 

the real-world context, and thus facilitate understanding of how meanings differ among people of 

different backgrounds (Dunn, 2005; Gillham, 2000; Stake, 1995). I undertook semi-structured 

interviews which ensured that the relevant matters from my perspective as the interviewer were 

addressed but also allowed flexibility through open-ended questions for the issues of importance to 

interviewees to be discussed (Dunn, 2005; Yin, 2009, pp. 106-108).  

I piloted interview questions for Part 1 during the first three Part 1 interviews, explicitly 

asking participants for feedback about whether the questions were appropriate and if there were 

others I should ask. This allowed me to adapt the research inquiry to what was happening in the 

“real world”, allowed input from Aboriginal stakeholders in the design of the interviews and helped 

me to refocus the line of questioning pursued in other Part 1 research interviews. Many different 

and important water-related (and other) topics and issues were discussed the Part 1 interviews, but 

due to the scope and aim of this thesis, data reported here principally focuses on those insights 

about water access, distribution and allocation (see Chapter 6).  

Part 2 interview questions were informed from data collected in early Part 1 interviews 

combined with literature and preliminary document analysis. These interviews were slightly more 

structured to generate a comprehensive dataset for a number of predetermined questions for each 

of the water-holding Aboriginal organisations, but can still be classified as semi-structured 

interviews. Examples of the questions I used to guide each set of interviews are provided in Section 

B.4 (Appendix B).  

I used a mixture of telephone and in-person interviews in this research. Telephone 

interviews are more cost-effective particularly where interstate and/or regional travel is involved, as 

was the case with this research, but they are not always (culturally) appropriate or possible (Gillham, 

2000, p. 85). Wherever possible, in-person interviews were preferred, particularly with participants 

from the embedded case studies (i.e. Barkandji Traditional Owners and Part 2 organisations), which 

largely occurred during three separate fieldwork trips in 2017:  

• February: Mildura, Wentworth, Broken Hill, Menindee, Wilcannia. 

• May: Canberra, Cowra, Forbes, Dubbo, Lake Cargelligo, Narrandera, Deniliquin, Albury. 

• October/November: Mildura, Balranald, Broken Hill, Wilcannia, Menindee. 

Other in-person interviews outside these trips occurred opportunistically when interviewees visited 

south-east Queensland (where I live), or during my own personal domestic travel.  

Telephone interviews were used more readily where previous (often in-person) contact had 

been made and/or where the interviewee’s role included communicating to other stakeholders, 

including researchers. Many Part 1 interviewees who were not Barkandji met this latter criterion, 

and thus a large portion of initial Part 1 interviews (63%) were conducted via telephone, compared 
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to Barkandji interviews (8%) and initial Part 2 interviews (39%). I conducted a series of follow-up 

interviews generally by telephone for a number of reasons including (but not limited to) clarifying 

initial interview responses and to pursue new and evolving ideas and themes. In total, I conducted 

84 initial and follow up interviews across Parts 1 and 2 between October 2016 and August 2018. 

Obviously, the time involved in arranging, preparing for, conducting, and transcribing these 

interviews was significant.  

On four occasions, Part 2 interviews were supplemented with site visits to Aboriginal-

owned properties. This served as a form of observation, opened opportunities for additional 

questioning and in turn provided complementary evidence and contextual understanding (Kearns, 

2016). This practice also helped me to build rapport with interviewees. Opportunities for this form 

of data collection were restricted to these four instances due to the considerable resource 

investment it requires from interviewees.  

Several participants in this research were involved in water policy and advocacy and were 

also centrally involved in Aboriginal organisations that hold water licences, and so were interviewed 

for both Parts 1 and 2 of the research.74 I interviewed these individuals at least twice each, with 

separate interviews intended to uncover their regional and local-scale experiences. This distinction 

was by no means clear cut though, given the interconnected nature of water and how these 

participants see their engagement in water matters. Thus, interviews sometimes traversed across the 

two areas of interest.  

I acknowledge interview situations can create power imbalances between research 

interviewers and participant interviewees (Creswell, 2013, p. 173; Gillham, 2000). I employed 

several strategies to reduce the impacts of this where possible. For example, in the weeks following 

interviews, I provided all participants with a transcription from their interview. Each interviewee 

was given the opportunity to check that the interview notes fairly and accurately reflected our 

conversation, and were given the opportunity to amend transcripts, which several participants did. 

Additionally, I asked interviewees if and how they wished for me to identify themselves (and the 

people, organisation, places and events discussed) in any research outputs as part of consent 

procedures. For this reason, reporting about and identification of interviewees throughout this 

thesis differs between individuals and groups depending on their stated preferences. I only identify 

individuals and/or their organisations where consent was granted to do so. Occasionally, I also 

sourced information from informants outside the context of formal interviews. Throughout the 

thesis, I use “pers comm” only when presenting data or information collected in such contexts so as 

to differentiate it from interview-collected data and quotes.  

 
74 Including (but not limited to) Rene Woods, MLDRIN Chairperson and Nari Nari Tribal Council Vice-
Chairperson, Ian Woods MLDRIN Nari Nari Delegate and Nari Nari Tribal Council Chairperson, and Michael 
Anderson, Ghillar, leader of the Euahlayi Nation and NBAN Euahlayi Delegate.  
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4.4.3 Documents 

Documents play a crucial role in case study research (Yin, 2009), offering important 

information to verify, corroborate and augment data collected through other methods, such as 

interviews. Information from documents can help to confirm findings from other data, but can 

equally provide contradictory evidence and generate further questions that require answering. Wary 

of Yin’s (2009) caution to avoid treating documents as sources of “unmitigated truth” (p. 105), I 

took a critical stance to my interpretation and use of documents.  

I drew upon a variety of document types containing qualitative and/or quantitative data. 

Examples include, but are not limited to, literature and academic sources, meeting minutes, 

organisational and research reports, newspaper and media sources, and governmental documents 

including policies, legislation, inquiries and submissions. I collected these documents in a variety of 

ways: internet searching, including via archival caching, government and other database searching, 

direct provision from interviewees and also gathering in local libraries or information centres during 

field trips. I sourced some documents and information through information requests to relevant 

government departments, though responses often took a long time and sometimes yielded incorrect 

information.  

These documents served a number of purposes. First, they were of particular benefit 

through stimulating targeted inquiry and informing questioning in other data collection methods 

(such as interviews). Second, parts of my conceptual framework are underpinned by legal pluralism. 

This lens therefore necessitates the examination of documents—not only those pertaining to 

government, laws and regulations, but also those that may reveal particular discourses and 

narratives. Third, documents provided a means for triangulating data collected from other sources 

like interviews (Yin, 2009), with examples of this discussed in Section 4.4.5.  

A core component of Part 2 was developing the current profile of Aboriginal water 

holdings in the case area and tracking trends in these water holdings over time. This depended 

largely on quantitative documents and state water entitlement data, as shown earlier in Figure 4-2. 

Searching the NSW Water Register particularly aided in developing this profile, with the gathered 

information adding depth to the descriptive and analytical capacity of the research (Yeung, 2003, p. 

448), and opening new lines of questioning for identified Aboriginal water holders. The data 

collected from this register was supplied to Aboriginal water holding entities’ representatives during 

interviews as a form of reciprocity, to build rapport (Louis, 2007) and to aid in verification. This 

data was often of interest to those interviewed, with some participants describing themselves as 

largely unaware of details about their water entitlement, including details of past water trades. 

Accompanying this water licence and trading data, I have drawn upon other publicly-available 

government database information such as the Bureau of Meteorology (BOM) water market 

dashboard and other NSW Water Register information to produce visual communication tools and 

figures (for example, see Figure 8-4 in Chapter 8).  
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Water entitlements within and across catchments yield different average water volumes for 

their holders, which makes comparison difficult. With assistance from MDBA managers,75 I 

adopted an approach mimicking that used by the MDBA and Basin states to estimate long-term 

diversion limit equivalence (LTDLE) particularly for assessing environmental water recovery as a 

means to “standardise” across Aboriginal-held water entitlements. LTDLE water volumes allow 

different types of entitlements to be compared on equal terms (NSW Department of Industry, 

2018b). They also offer a better reflection of the actual volumes available and used, which is usually 

less (sometimes significantly so) than on-paper entitlement volumes (Wentworth Group of 

Concerned Scientists, 2010).76 This method is expected to be of long-term value because it provides 

an accessible means of monitoring changes in Aboriginal water holdings and was considered valid 

and useful by water managers (Tony McLeod, General Manager of SDL Accounting and Aboriginal 

Partnerships Branch, MDBA, pers comm, 26 April 2019). This method (and its limitations) is 

described further Section B.2 (Appendix B). Throughout this thesis I distinguish water entitlements 

and volumes that this method has been applied to by using “standardised” volumes or holdings 

terminology and with a sub-script “s” on volumetric measures (e.g. MLs or GLs). 

4.4.4 Data analysis 

In case study research, there is no specific point or stage when data analysis formally begins 

(Stake, 1995, p. 71). As is characteristic of other case study research (and responsive and reflexive 

research practices), my data analysis began during data collection. Data analysis continued through a 

formal coding period and into the writing process (Creswell, 2013, p. 182). 

I prepared raw collected data (including documents, interview notes and recordings and 

field notes) by converting them to electronic typed notes for coding. I stored, organised and 

managed the data using NVivo software. Within this software, I manually coded the data using 

both deductive and inductive thematic approaches. I derived deductive codes from the interview 

questions, the guiding conceptual framework and selected analytical tool(s) (see the previous 

chapter), and relevant reviewed literature. Inductive codes emerged from patterns within the data 

(Creswell, 2013, pp. 184-187). My approach was quite iterative. For example, after considering the 

data collected during Part 2 interviews, I identified strong similarities with Agrawal’s (2005) work 

on environmental subjects, and thus went back to reconsider this literature to inform my 

interpretation and coding of the data (see Section 3.5.4 of the previous chapter). This thesis 

presents a detailed description of the case study, its context and the themes and patterns I identified 

in the data (Creswell, 2013, p. 199). I link the findings to current and future policy arrangements 

throughout and in the concluding chapter of this thesis.  

 
75 Assistance offered by Marcus Finn (Senior Director of Water Resource Plans and Basin Policy, MDBA) and 
Tony McLeod (General Manager of SDL Accounting and Aboriginal Partnerships Branch, MDBA).  
76 For example, an entitlement with 100 shares could have a LTDLE of 80, or even as low as 20, depending on the 
type of entitlement held and the water source (NSW Department of Industry, 2018b). 
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4.4.4.1 Operationalisation of key concepts in analysis 

As already noted in this thesis, several key concepts to this research are polysemous in 

nature and can be diversely applied and/or interpreted in research inquiries. Here I briefly explain 

how these concepts were operationalised in this study, and identified and examined in analysis 

(Berg & Lune, 2017).  

First, is neoliberalism. The main conceptualisation and application of neoliberalism in 

relation to water in this thesis were introduced in Section 2.4.2 as three interconnected tiers,77 and 

my coding in data analysis accommodated the distinction between these tiers. I also attempted to 

identify other instances or expressions of neoliberalism in analysing my data by coding for evidence 

of key neoliberal concepts in the distribution of resources, rules and policies, politics and powers, 

and discourses78 underpinning water governance and/or Aboriginal policy development. Examples 

of such concepts include economic efficiency, accountability, measurability, calculability, inclusion 

and participation, individualism, capacity, responsibilisation, market-based or -simulating decision-

making processes and instruments, economic valuation, competition, and privatised and secure 

property and ownership arrangements (Bakker, 2005; Strakosch, 2015). 

Second, is the principle of Indigenous self-determination. As detailed in Chapter 2, 

Indigenous peoples’ rights to freely decide for themselves and pursue cultural, social and economic 

aspirations and futures autonomously without unwanted state intervention are central to this legal 

concept. Ownership of, access to and authority over territories and resources and their governance 

are also crucial to self-determination. Drawing from UNDRIP and the First Nations established 

“cultural flows” concept (see Chapter 1), the components or elements of self-determination that I 

primarily focused on in this research were Aboriginal ownership and Aboriginal control (or authority), 

independent from uninvited state-intervention.79 This focus not only concerns holding water 

entitlements and making decisions about them, as perhaps conferred by a narrow interpretation of 

the cultural flows definition within the Echuca Declaration (Weir, 2017). It extends to water 

governance more broadly and holistically, which may look like greater influence over state-

sanctioned (environmental) watering regimes and statutory water entitlement distribution 

arrangements. It also extends to other areas of Aboriginal peoples’ and communities’ lives, 

including the freedom, autonomy and authority to pursue goals and objectives like land and 

Country management, and even financial management.  

I coded expressions about Aboriginal ownership and control to identify these 

interpretations in the data. I also coded expressions of self-determination, self-sufficiency, 

autonomy and freedom (particularly from the settler-state) across the political, socioeconomic and 

cultural interconnected and multi-dimensional realms of self-determination (see Robison et al., 

 
77 To recap, these tiers are: neoliberal water governance broadly at the highest and largest tier; followed by 
neoliberal water distribution, specifically privatisation and marketisation as neoliberal strategies or policy discourses; 
and then water markets as a specific tool or instrument at the lowest, most specific tier. 
78 These are the four echelons of the water policy ERA framework, detailed in Section 3.5.2 of Chapter 3.  
79 Importantly, these understandings are not based on the outright exclusion of the state and non-Indigenous 
entities in all circumstances; only when such involvement is not invited. 
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2018). I acknowledge that self-determination (and autonomy and self-governance) are multifaceted 

and contested (F. MacDonald, 2011), and therefore these understandings and applications are not 

the only possible interpretations. As Gibson (1999) identifies, “self-determination can be accorded 

the quality of multivalence, as having several layers of meaning dependent on its contextual use” (p. 

53).  

4.4.5 Verification 

I adopted several techniques to ensure the integrity of my research. First, the triangulation 

of data collected from multiple sources helped to overcome the fallibility of any individual method 

(Yeung, 2003, p. 454). Data and methodological triangulation (i.e. drawing on multiple quantitative 

and qualitative data sources) was used to corroborate evidence about particular events, findings or 

themes and provide additional depth to these. Drawing on multiple data sources also brought to 

light contrasting and contradicting information that sometimes required further examination in the 

data and/or examination and interpretation in the findings and discussion (Creswell, 2013, p. 251; 

Yeung, 2003, pp. 455-456).  

Second, I used a “member checking” strategy by seeking input and feedback from key 

participants about preliminary findings. I used this particular strategy in relation to Part 2 where, for 

example, water licence and water trading data accessed via the NSW Water Register was verified by 

interviewed representatives from the Aboriginal entity, as already mentioned. Regarding the case of 

the Barkandji People, specific descriptive detail and findings were confirmed with the Barkandji 

People’s solicitors. Key findings were also discussed with an Aboriginal Water Planning Specialist 

for confirmation and to help illuminate missing information so as to facilitate a more complete and 

thorough analysis (Creswell, 2013, p. 252; Stake, 1995, p. 115). 

Third, I used thick, rich description in developing and preparing the results of this research 

to provide details about particular events, findings or themes (Creswell, 2013, p. 252). These three 

integrity-assuring strategies are cost-effective and (generally) straightforward (Creswell, 2013, p. 

253), demonstrating their suitability for use within this PhD project.  

4.5 Case description 

The following description of the case’s current and historic context sets the scene for 

presenting and discussing my research results in the following chapters. I acknowledge that this 

description is rather deep and longer than typical. However, this level of detail is necessary not only 

because there is a lot of relevant history and governance context that needs to be covered to 

understand and situate the case, but also because water governance is so complicated.  

4.5.1 Historical and broader context 

First Nations peoples have relied on waters and waterways for their survival in the place 

currently known as Australia for tens of thousands of years. For many Nations, water and 

waterways are central to their cultures and identities. The Barkandji People’s name, for example, 
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literally means people belonging to the river Barka. Land and water systems are vested with 

religious, spiritual and cultural significance, and often creation stories explain the origins of peoples, 

their ancestors and their customary territories and landscapes (Robison et al., 2018). What we know 

today as the MDB overlaps with over 40 First Nations’ customary territories, with just under 30 of 

these within the NSW portion of the Basin (MDBA, 2018a), as shown in Figure 4-3 below. As the 

following discussion reveals, however, European invasion brought perspectives and understandings 

that seek to manipulate both land and water for economic benefit and with little consideration for 

Aboriginal peoples (Berry & Jackson, 2018; Burdon et al., 2015; Gibbs, 2009; Grafton & Wheeler, 

2018; Robison et al., 2018; Taylor et al., 2016). Indeed, the development of the Basin has left 

Aboriginal Nations in possession of less than 1% of its land base, representing a higher level of 

dispossession than many other Australian regions (Arthur, 2010; Jackson & Langton, 2012; 

Morgan, 2011). 

To understand the current context of the case study, a broader historical, institutional and 

political context needs to be established. Australia’s constitution dictates that water is controlled by 

state governments, a legacy of pre-federation, self-governing colonies which had developed and 

adopted particular water allocation and entitlement laws and in some cases (NSW and Victoria) had 

begun investing in developing water supplies for irrigation development (Connell, 2007; Grafton & 

Wheeler, 2018). As a consequence, water is allocated through state government licensing systems.  

Prior to the 1970s, landholders’ applications to state government agencies for water 

entitlements were rarely refused. Governments essentially distributed water entitlements on a first-

come, first-served basis with minimal charges (NWC, 2011b). Growth in water needs were usually 

met with engineering, demand-oriented projects (Freebairn, 2005, p. 10; NWC, 2011b). By the end 

of the 1970s, however, the level of water demand—permitted through state governments zealously 

issuing water entitlements in previous, wetter decades—exceeded the average available supply 

(Freebairn, 2005, p. 10; Wheeler et al., 2014a, p. 30). Recognising this unsustainable approach, some 

state governments began placing embargoes on granting new water licences. They also sought 

alternative water allocation methods, which included temporary water trading from the 1980s in 

some regions (Sturgess & Wright, 1993; Wheeler et al., 2014a).80  

 

 
80 More specific details about the history of the NSW Government’s water entitlement distribution arrangements 
are provided in Chapter 5. 



  

Page | 90 

 

Figure 4-3: A guide to Traditional Owner Groups for Water Resource Plan areas 

Copyright: MDBA (2018a), A Guide to Traditional Owner Groups for Water Resource Plan Areas - Surface Water, Canberra. 
CC BY 4.0.  
 

With political (i.e. state and territory) boundaries not aligned with waterways and basins, 

water commonly became a “battleground” (Grafton & Wheeler, 2018, p. 490). The MDB is an 

example of this inter-state contention, which is the catchment area of Australia’s longest rivers—

the Darling River and the River Murray (Grafton & Peterson, 2007). The MDB traverses four states 
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(Queensland, NSW, Victoria and South Australia), and the Australia Capital Territory (ACT),81 with 

a catchment area of 1,060,000km2 (or 14% of Australia’s landmass). The MDB contains important 

groundwater systems and more than 20 major rivers linking 23 catchments and 30,000 contiguous 

wetlands, most of which are dependent on water for which there is intense competition from 

agricultural production (Alexandra, 2018). The Basin is not only of huge economic significance to 

Australia (contributing approximately A$19.4billion of agricultural commodities in 2015-16, for 

example (see Wentworth Group of Concerned Scientists, 2017), but also ecologically as the Basin 

contains a number of internationally recognised ecologically significant habitats and species 

(MDBA, 2016). Irrigated agriculture in the Basin typically accounts for approximately 70% of 

Australia’s water diversions and is responsible for ∼90% of the water consumed in the Basin 

(Grafton & Wheeler, 2018), although these irrigation activities cover less than 2% of the Basin’s 

land mass (MDBA, 2016). While there have been some attempts at transboundary water 

governance dating back to 1915 (the River Murray Waters Agreement), coordination across the 

Basin states has generally been poor (Connell, 2007).  

Many others have detailed the history of water resource development, governance and 

politics in the MDB, including the breadth of water management institutions and legislations, 

competing stakeholder and state government interests, climate variability, and the treatment of 

water extraction as central to nation building, development and economic benefit.82 I do not offer a 

detailed recount of this history here. Overall, what is clear though, is that historic water 

management had little regard for Australia’s dry and variable climate, and resulted in significant and 

widespread environmental degradation and damage (Connell, 2007; Edwards, 2013), with 

consequences for Aboriginal peoples (Burdon et al., 2015; Jackson, 2017b; Taylor et al., 2016).  

4.5.2 Neoliberal water governance in Australia’s MDB 

With environmental problems emerging as matters of extreme concern in the MDB into 

the 1990s, the Australian Government led a series of water reforms across the country. Many have 

described these reforms as increasingly neoliberal or influenced by market environmentalism 

(Connell, 2014; Edwards, 2013, 2015; Godden & Gunther, 2010; Larder et al., 2017; Pittock et al., 

2012). These trends align with similar shifts across Australia’s policy domains as well as globally 

(Edwards, 2013; Godden & Gunther, 2010; Hussey & Dovers, 2006). Underpinned by the shared 

goals of maximising sustainability and water allocation efficiency, these nationally-driven water 

agreements and subsequent legislative reforms transformed the nature of Australian water 

governance, particularly in the MDB (Edwards, 2013, 2015). Specific examples of these (neoliberal) 

reforms and introduced instruments particularly in the MDB include (but are not limited to): 

• restructuring property rights, including separating land and water rights, converting water 

licences to tradeable entitlements and increasing legal security;  

• developing a water trading framework and reducing barriers to trade; 

 
81 Which together constitute “the Basin states” referred to in this thesis.  
82 For example, among others, see Connell (2007), Grafton and Wheeler (2018), NWC (2011b), and Wheeler et al. 
(2014a). 
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• increasing water measurability and accuracy of metering and accounting; 

• devolving decision-making to local and regional entities;  

• legislating to include and protect environmental water needs; 

• setting maximum water extraction caps; 

• shifting to full-cost recovery pricing; and,  

• creating a new role for government, shifting away from allocation towards a “planner-

regulator” role (Edwards, 2013, p. 1882).  

Discursive changes have accompanied and driven these policy shifts as well, which have then, in 

turn, further perpetuated discursive changes. Examples include reconceptualising water as (purely) 

an economic good or input, understanding the problem of drought as an “economic” problem 

(Edwards, 2013, p. 1879) to be managed as part of operating businesses, conceptualising water 

access as an “entitlement” (Downey & Clune, 2019) and conceptualising “the environment” as a 

water user (Lukasiewicz et al., 2013).  

Detailing phases of this reform era is necessary to understand the extent to which 

Australian governments and their water governance regimes recognise and/or include Aboriginal 

peoples’ unique water rights, values, knowledges and interests—and the gaps, limitations and 

challenges that remain (Godden & Gunther, 2010; Marshall, 2017; Taylor et al., 2016). The first 

phase was the Council of Australian Governments’ (CoAG) 1994 Water Reform Framework. 

Among other commitments, this saw governments commit to unbundling land and water titles with 

the intent of developing a water market which could lead to more efficient and “socially optimal” 

water allocation. This market was and remains a central component of Australia’s neoliberal water 

reforms (Godden & Gunther, 2010). Notably, the Native Title Act (NTA) was passed in 1993 and 

allowed for recognition of native title rights and interests relating to water (discussed further below 

in Section 4.5.4.1). However, the CoAG did not include any explicit links to or recognition of 

native title or any other Indigenous water rights and interests in this 1994 Water Reform 

Framework, despite the clear interconnections (Godden & Gunther, 2010). In 1995, the Murray-

Darling Cap on Surface Water Diversions (“the Cap”) was introduced and agreed to by Basin 

states, which halted water extraction at the 1993-94 levels of development, or 11,600GL/year 

(Connell, 2007). 

With slow and limited multijurisdictional coordination improvements together with 

worsening environmental degradation and persisting over-allocation problems revealed by the 

Millennium Drought (beginning in the early 2000s), governments committed to deepen these 

(neoliberal) reforms (Grafton & Wheeler, 2018). In 2004, CoAG established and signed the 

National Water Initiative (NWI). It was to be the national blueprint for water reform and set the 

expectations for state and territory water access and planning frameworks. Overall, the NWI built 

further on the neoliberal water management focus introduced in 1994, including by expanding the 

water trading property framework (Edwards, 2015; Godden & Gunther, 2010). 

It was only in the NWI—established more than a decade after the NTA—that Indigenous 

water rights and interests were first recognised in any national water policy (Jackson & Morrison, 
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2007) but Indigenous people did not contribute to its development (Jackson, 2017b). The NWI 

calls for Indigenous water access to be achieved through: 

• including Indigenous representation in water planning, wherever possible; 

• incorporating Indigenous social, spiritual and customary objectives and strategies for 

achieving these objectives, wherever they can be developed; 

• taking account of the possible existence of native title rights to water in the catchment or 

aquifer area; 

• potentially allocating water to native title holders; and,  

• accounting for any water allocated to native title holders for traditional cultural purposes 

(NWI 2004, clauses 52-54). 

The NWI and these principles, however, have been criticised for their weak and discretionary 

nature (Jackson & Morrison, 2007; Marshall, 2017). No penalties are imposed on state governments 

for poor or non-compliance and therefore, there is little incentive to really drive change that 

meaningfully recognises and accommodates Aboriginal water rights (Marshall, 2017; Tan & 

Jackson, 2013). Indeed, reviews consistently commented on the poor implementation of these 

actions by states and territories (NWC, 2009, 2011a, 2014; Tan & Jackson, 2013). 

Soon after the NWI’s introduction and at the peak of Millennium Drought, the Water Act 

2007 (Cth) was established. It implemented reforms as directed by the NWI such as legislating the 

Australian Government’s roles in water governance and dictated the development of the Basin Plan 

2012 (Cth) (hereafter “Basin Plan”) (Ridge, 2016). A key emphasis of these two national legislative 

instruments is returning over-allocated systems to environmentally sustainable levels of water 

extraction (Grafton & Wheeler, 2018). Following a contentious development (Gale et al., 2014; 

Grafton, 2019), the Basin Plan passed into law in 2012 and established a new and reduced long-

term average water extraction limit across the Basin replacing the (former) Cap. This required 

Australian governments to recover an estimated 2,750GL (long-term average annual yield) across 

the Basin.83 The Plan also established specific long-term average water use limits called “Sustainable 

Diversion Limits” (SDLs) for defined surface water and groundwater catchment areas (called “SDL 

resource units”). The Australian Government pledged approximately A$13billion to develop and 

implement instruments to achieve this water recovery (Grafton & Wheeler, 2018). Overall, the 

Basin Plan’s development and roll out has been controversial and confusing, which has led affected 

stakeholders and other constituents to lose trust in governments and the Plan itself (Alston et al., 

2015; Gale et al., 2014).  

4.5.3 Contemporary water governance in NSW 

The legislative response of the NSW Government to 25-plus years of national (neoliberal) 

water reform was establishing (and as necessary, adjusting) the Water Management Act 2000 (WMA) 

and its supporting regulations.84 These governance arrangements replaced and brought about 

significant changes to the former Water Act 1912 (NSW). Key changes included (Ridge, 2016):  

 
83 Amendments to the Basin Plan since 2012 have reduced this long-term average recovery volume.  
84 As well as subsequent amendments, following the NWI in 2004, Water Act 2007 (Cth) and Basin Plan 2012 (Cth).  
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• separating water entitlements from land title ownership, including converting former Water 

Licences (under the previous Water Act 1912) into Water Access Licences (WALs); 

• treating water entitlements as private property rights, including making compensation 

payable to licence holders if their entitlements are affected in certain circumstances; 

• managing water access for consumptive uses, such as town water supplies and irrigation, 

alongside planning processes for environmental flow deliveries; 

• improving integration of water governance with other natural resource and planning laws; 

and, 

• developing water management plans. 

All water management plans developed to date in NSW are Water Sharing Plans (WSPs), a 

particular kind of water management plan. They are legally binding and set rules for how water is to 

be distributed between different uses of a defined water source (such as town supply, rural 

domestic supply, stock watering, industry, irrigation and the environment). WSPs generally operate 

for ten years, after which time they are replaced or extended, and they may be suspended in times 

of severe water shortages (WMA section 49(a)). Breaching WSPs can attract litigation and/or 

monetary penalties (WMA section 336). There are currently 56 WSPs in place for surface water and 

groundwater systems across the whole of NSW (NSW Department of Industry, n.d.-c). Some of 

those within the MDB are being reviewed as part of Basin Plan requirements. 

In addition to water sharing rules, WSPs together with the WMA set rules for water trading 

or the buying and selling of water licences and seasonal (annual) water allocations. Figure 4-4 below 

shows the difference between an entitlement (rights to an ongoing share of available water, also called 

a WAL under the WMA) and an allocation (the volume of water actually distributed to water 

entitlements seasonally by the NSW Department of Industry, based on storage conditions, expected 

weather patterns and entitlement type). Reliability is “the likelihood of an amount of water being 

allocated to a particular class of entitlements” (MDBA, 2019c) over the water year, with Domestic 

and Stock Licences the most reliable. Less reliable licences receive lower—sometimes no—water 

allocations in drier years (see Figure 4-4), and any additional water needed must be purchased on 

the allocation market, also known as the “spot market”, as and when required. There are many 

different “classes” or water entitlements in NSW, which are also referred to as categories and 

subcategories (see WMA section 57). The types that are most frequently considered in this thesis 

are:  

• High Security (HS) and General Security (GS) WALs: give holders access to a regulated 

water source for consumptive water uses. Regulated water sources are those controlled by 

artificial infrastructure, such as dams, weirs, etc. HS licences confer higher reliability of 

access compared with GS licences within a particular catchment.85 HS entitlements also, 

 
85 HS licences historically were held by irrigators with permanent plantings (such as orchards and vineyards). 
However, with the separation of land and water rights and marketisation of water, HS entitlements are now held by 
those that wish to avoid risk, with a higher profit margin, and/or who depend more heavily on secure and reliable 
water access for their business operations (Aither, 2017).  
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though, incur a more expensive water fees (see Chapter 7), and generally do not benefit 

from carry over86 provisions.  

• Unregulated (UR) WALs: give the holder access to an unregulated water source for 

consumptive water uses. Unregulated water sources are not controlled by artificial 

infrastructure.  

• Domestic and Stock (D&S) WALs: available in both regulated and unregulated water 

sources; these permit water access for domestic- and stock-based uses only.87  

 

Figure 4-4: Variable water allocations versus constant entitlements across wet and dry 

years 

Copyright: MDBA (2019c), Facors for water recovery, Canberra. CC BY 4.0. 
 

As mentioned, the Basin Plan was adopted into law in 2012. It exists alongside and is 

intended to complement other state and federal water and natural resource management 

frameworks and policies, including those in NSW. In this way, Basin state governments and the 

Australian Government share responsibilities for developing (and amending), implementing, and 

monitoring the compliance of water laws and rules. The Basin Plan requires that Basin states 

develop Water Resource Plans (WRPs) for surface water and groundwater systems, to be assessed 

by the MDBA and accredited by the Australian Water Minister. WRPs play a key role in ensuring 

the SDLs established in the Basin Plan are implemented and maintained. NSW must prepare 20 of 

the total 33 surface and groundwater WRPs across the Basin (MDBA, 2018c). In NSW, WRPs 

include one or more WSPs (along with other documents), each of which govern water use in one or 

more water sources.  

4.5.4 Aboriginal water rights in NSW 

To round out this chapter, I describe the legal regimes and arrangements that are intended 

to address Aboriginal water rights and access in NSW. I consider land-focused regimes first because 

water rights were historically attached to land. Then I briefly describe water-focused arrangements 

specifically addressing Aboriginal interests, uses, needs and rights, which were only considered and 

 
86 Carry over provisions allow licence holders to carry forward unused water in their account/s to the next water 
year. Carry over provisions only apply to some licences (mostly only GS WALs in NSW) and specific rules vary 
between catchments.  
87 Note that domestic and stock WALs differ to domestic and stock rights. The latter are basic landholder right that 
allow owners and occupiers of land with river frontage to take and use water for domestic and stock purposes 
without requiring a water entitlement (see NSW Department of Industry, n.d.-a).  
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introduced in Australia from the year 2000 (Jackson & Morrison, 2007). More thorough 

descriptions of these arrangements are provided by Behrendt and Thompson (2004), Jackson and 

Langton (2012) and Tan and Jackson (2013), with some also considered in further depth in Chapter 

6 of this thesis.  

4.5.4.1 Native title and land rights regimes 

The NTA is the Australian Government’s legislative response to the outcomes of and 

uncertainties created by the 1992 landmark Mabo88 High Court decision. In this case, the colonial 

assumptions and logics of terra nullius (meaning “land belonging to no one”) that allowed the 

colonisation and appropriation of Australian land, water and other natural resources were 

overturned.89 The Mabo decision and subsequent native title regime offered hope to those seeking 

recognition of the existence of two tenure systems: the introduced colonial system, from which 

land titles and water rights regimes flow, and the pre-existing and oldest surviving system of land 

tenure in the world, from which native title rights derive (Jackson, 2017e). However, the trajectory 

of native title law and its practical outcomes has proven disappointing to Aboriginal peoples and 

their advocates (Foley, 2007; Strelein & Tran, 2013).  

Through the native title regime, Courts legally recognise Aboriginal laws, rights and customs, 

rather than grant new rights or entitlements as is the case through state government statutory land 

rights regimes (Jackson, 2017e). But this process is complex, costly, and can take many years to 

resolve (Australian Law Reform Commission, 2015). Beyond these procedural challenges, critics 

commonly cite at least two related weaknesses of the NTA. First, the regime emphasises pre-

European “traditional” rights and interests, disavowing the evolution of native title rights over time 

(Jackson, 2017e; Macpherson, 2017). Second is the related inability for most native title holders to 

use or benefit commercially from native title rights and interests, an interpretation that constrains 

their utility and value (Altman, 2004; Duff, 2017; Macpherson, 2017; Marshall, 2017). These issues 

may be felt most intensely in NSW where the effects of colonisation are perhaps the most 

significant, intense and long-lasting. To date, proving native title exists in NSW has been very 

difficult and determinations are slow even in comparison to the protracted resolutions in other state 

and territory jurisdictions (Hunt & Ellsmore, 2016).90 

Native title is defined by the NTA (section 223) as the communal, group or individual 

rights and interests of Aboriginal or Torres Strait Islander peoples in relation to land and waters. 

The NTA makes several specific water rights provisions. Where native title can be proven to exist, 

 
88 Mabo v Queensland (No. 2) [1992] HCA 23. 
89 Porter (2017a) explains that the international legal doctrine of terra nullius was not in operation at the time 
colonists began appropriating the lands and resources in what is now known as Australia. Instead, she argues, terra 
nullius has infiltrated and played out through Australian settler-colonial logics and discourses, as well as planning 
and land appropriation governance systems and practices (Porter, 2017a). With land and water historically 
connected in Australia’s settler-colonial governance, the terra nullius cultural idea and construct has significant 
implications for water access and rights too, even now that water and land are separately governed (Jackson, 
2017b). Some commentators use the term aqua nullius to describe the dominant attitude or mindset that ignores or 
silences Aboriginal peoples’ relationships with, connections to, and priorities for water and water places (Marshall, 
2017; O'Bryan, 2016; Sheehan & Small, 2007; Taylor et al., 2016).  
90 See also J Jagot, Bundjalung People v Attorney General of New South Wales [2017] FCA 992 [62-69]. 
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it generally includes non-exclusive rights to take and use water and only for personal, social, 

domestic and cultural purposes. A native title right to take and use water for commercial purposes 

has not (yet) been recognised (O'Donnell, 2013).91 Other NTA provisions in relation to water 

include:  

• confirming Crown or government rights to use, control, regulate and manage water;  

• validating all water management legislation that was enacted between 31 October 1975 and 

1 July 1993;92 

• confirming “existing” public access to and enjoyment of waterways, beds and banks or 

foreshores of waterways, coastal waters and beaches where native title exists;  

• preserving certain native title non-commercial activities in relation to water from some 

types of government regulation, meaning that no licences are required (section 211); and, 

• providing a future acts regime to regulate how government and third parties can affect or 

impact native title rights to water including procedural and compensation rights (section 

24HA) (O'Donnell, 2011). The claiming and payment of compensation is still an emerging 

aspect of the NTA regime (Bartlett, 2015; Strelein & Tran, 2013). 

Some suggest that the recognition of native title encouraged greater involvement of Aboriginal 

peoples in resource management, including water (Behrendt & Thompson, 2004). Many, though, 

point to the constraints and limitations of that participation, arguing that the NTA actually creates 

“legal certainty for [s]tates and third parties at the expense of native title” (Tan & Jackson, 2013, p. 

140) (see also Duff, 2017).  

Unlike the NTA, the NSW Aboriginal Land Rights Act 1983 (ALRA) regime does not 

include specific water rights provisions (Behrendt & Thompson, 2004). The ALRA (section 43) 

and the Aboriginal Land Rights Regulation 2014 (clause 4) together include rate exemptions—including 

for water rates and service charges—where Land Council-held land is not used for a commercial or 

residential purpose. This provision is really tied up in land use and rights rather than water rights 

per se and exceptions are determined by the Minister on a case-by-case basis (NSW Aboriginal 

Affairs, 2018). The ALRA’s lack of Aboriginal water rights provisions is possibly partly explained 

by the fact that it was introduced prior to the formal separation of land and water rights. I provide 

an in-depth description and discussion of the importance of this chronology and the implications 

for pursuing water access opportunities associated with land ownership in the next chapter. 

4.5.4.2 Water legislation in NSW 

The NSW WMA includes a broad objective, among others, to “recognise and foster the 

significant social and economic benefits … to the Aboriginal people in relation to their spiritual, 

social, customary and economic use of land and water” (WMA section 3(c)).93 The NSW 

 
91 While the possibility for economic uses and benefits of native title rights to natural resources, including water, 
has emerged in recent years, including as a recommended area for legislative reform (Australian Law Reform 
Commission, 2015), this has not yet eventuated. 
92 This is the period between the introduction of the Racial Discrimination Act 1975 (Cth) and the NTA. 
93 This was also reflected significantly in the State Water Management Outcomes Plan which “set the overarching policy, 
targets and strategic outcomes for the development, conservation, management and control of NSW water 
sources” (Ridge, 2016, p. 737). This Plan, gazetted in 2002 under section 6 of the WMA, repeatedly emphasises 
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Government introduced several instruments and arrangements intended to achieve this objective 

and in response to those nationally driven water reforms outlined above. Until recently, the NSW 

Government was often commended by national reviews for these legislative and policy actions 

because, compared to other jurisdictions, they were viewed as relatively more progressive and 

advanced (NWC, 2011a, 2014). 

First, the NSW Government created positions on multi-stakeholder committees explicitly 

for Aboriginal representatives. The WMA (section 13) provides that the Minister can (though is not 

required to) establish multi-stakeholder catchment-level Water Management Committees, with least 

12 but no more than 20 members, of whom at least two were required to be Aboriginal persons. 

While still provided for in legislation, these Committees were only used from 2002 to 2004 (Bell & 

Park, 2006).94 Again, more recently in 2016 and 2017 as part of “new governance arrangements” to 

inform water planning in the MDB portion of NSW, Stakeholder Advisory Panels (SAPs) were 

established (NSW DPI - Water, 2017a, 2017b). There are provisions for one Aboriginal community 

representative member on each surface water SAP (NSW DPI - Water, 2017b), and two on the 

single NSW-wide groundwater SAP (NSW DPI - Water, 2017a).95  

While this participation approach may be seen as an improvement on previous legislation 

that did not recognise Aboriginal water rights (Bell & Park, 2006), it is still criticised for the unique 

problems and challenges it creates in Aboriginal contexts. For example, one or two individuals face 

difficulties in representing numerous Aboriginal Nations within a management area (Hamstead, 

Baldwin, & O'Keefe, 2008). Without adequate support, Aboriginal representatives may find 

fulfilling their responsibilities and obligations to other members of their own Nation difficult, let 

alone others. The technical and legal complexity of many of the hydrological issues and entitlement 

frameworks addressed by advisory groups may also inhibit effective participation (Behrendt & 

Thompson, 2004; Hamstead et al., 2008; Jackson & Langton, 2012). 

Second, through the WMA and its supporting regulations, the NSW Government 

introduced several kinds of Indigenous-specific water licences (NSW Office of Water, 2012a). 

These licences include (a) cultural access licences (CALs); (b) Aboriginal community development 

licences; and, (c) Supplementary Aboriginal environment licences. These licences are not all 

available in all water sources of NSW.96 They are conditioned with limits to volumetric 

entitlements, use options, and restrict or outright prohibit trade, and the actual uptake has been low 

 
protecting and improving Aboriginal customary and contemporary ties to water. It lapsed in 2007, however, and 
has not been replaced (Ridge, 2016). 
94 While legislative provisions for Water Management Committees including Aboriginal representation remain in 
the WMA, they are no longer used (B. Moggridge, pers comm, 22 December 2017). As it is at the Minister’s 
discretion to use these committees, this practice is compliant with the WMA. 
95 Between these two periods of time, planning policy and practice changed (Tan, 2008) to “mainly involve 
bureaucratic coordination and bargaining” within government departments (Bell & Park, 2006, p. 80, emphasis in 
original) and Aboriginal input occurred via Aboriginal government staff including for a while through the AWI. 
96 Cultural access licences are available in all surface water and groundwater management areas. Aboriginal 
community development licences are only available in catchments where water extraction is not yet over allocated, 
namely in coastal water management areas (NSW Office of Water, 2012a) and therefore outside of the MDB and 
the case area. The Aboriginal environment licences are only available in the Barwon-Darling (Water Sharing Plan for 
the Barwon-Darling Unregulated and Alluvial Water Sources 2012 clause 50). 
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(Jackson & Langton, 2012; Productivity Commission, 2017; Tan & Jackson, 2013). I describe these 

arrangements further in the next chapter. 

Third, NSW water legislation accommodates Court-recognised native title rights. Despite 

the NWI principles stipulating that all states and territories are to accommodate native title water 

rights in their water management regimes, NSW is one of very few jurisdictions to have made such 

arrangements (Duff, 2017). Under section 55 of the WMA, water required to exercise native title 

rights is to be reserved as “basic landholder rights” within WSPs and thus be afforded the same 

priority as the domestic and stock rights of riparian land owners or occupiers (WMA section 20(1)). 

This notionally positions native title rights in the water right category to be satisfied first prior to 

any other consumptive water uses, even in extreme drought conditions (Duff, 2017; Jackson & 

Langton, 2012).97 WSPs can be amended to reflect and give effect to native title determinations. 

However, all WSPs in the case area98 have zero allocations for native title, even in areas where 

native title water-dependent rights and interests have been recognised by the Courts (Hartwig et al., 

2018), rendering any apparent priority for Aboriginal water allocations illusory (Tan & Jackson, 

2013). 

The NSW Government introduced two other major policy and program initiatives to 

pursue the abovementioned WMA objective, but these have subsequently been dismantled. The 

first was the NSW Aboriginal Water Trust, which was put forward by Aboriginal proponents in 

2002 (McAvoy, 2008). Its original aim was to facilitate tradable water use licence purchases with 

funds generated by a government-imposed levy on water trading throughout NSW. While the NSW 

Government agreed to the creation of an Aboriginal Water Trust at that time, what eventuated 

“was markedly different to that proposed” (McAvoy, 2006, p. 102). I describe this arrangement 

further in the next chapter.  

The other major NSW program was the Aboriginal Water Initiative (AWI), which was 

created by the NSW Government “to engage more effectively with Aboriginal rights and 

perspectives in water management” (Moggridge et al., 2019, p. 275). Established in 2012, the AWI 

was the first (and until 2016, only) dedicated Aboriginal water unit in Australia. The AWI’s 

objective was to “improve Aboriginal involvement and representation in water planning and 

management within NSW” (NSW Office of Water, 2016, p. 2). To do this, the team of 

predominantly Aboriginal staff:  

provided cultural awareness training for the whole of DPI Water, built the capacity of 

community to better understand water planning through direct engagement and resources, 

established guidance and protocols, [and] provided input into most new water sharing 

plans and also built the capacity of Aboriginal team members. (Taylor et al., 2016, p. 140) 

 
97 Duff (2017) suggests, though, that this outcome is a consequence of recognition of the native title holders’ rights 
in relation to land; it is not dependent on any native title rights specifically in or to water. 
98 Along the coast of NSW and outside the case area, there are two WSPs that recognise and attempt to 
accommodate native title water rights to differing degrees (see Hartwig et al., 2018).  
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With funding ending and changes in departmental leadership the AWI was disbanded in 2017 

(Moggridge et al., 2019). Taylor et al. (2016) argue this dismantling slashed NSW’s progress in the 

sphere of Aboriginal water advancements.  

4.5.4.3 Murray-Darling Basin Plan 

As noted, federal-level legislative requirements influence and inform NSW water policy and 

so it is also worth considering briefly how the Water Act 2007 (Cth) and the Basin Plan frame and 

treat Aboriginal peoples’ interests. The Water Act 2007 recognises Indigenous peoples’ special 

interests in water governance,99 and allows for Indigenous participation and representation in 

several specific ways.100 The Basin Plan includes some processes to recognise Indigenous peoples’ 

water interests too. Specifically, Chapter 10, Part 14 of the Basin Plan stipulates how Indigenous 

values and uses are to be included in state-developed WRPs. Specifically, WRPs must:  

• identify Indigenous peoples’ objectives and desired outcomes from managing water 

resources in that area (clause 10.51); 

• “have regard” for Indigenous peoples “social, spiritual and cultural” values and uses (clause 

10.52), native title rights and claims, registered Aboriginal heritage places (clause 10.53), 

and the “views of Indigenous people with respect to cultural flows” in the plan area (clause 

10.54); 

• be prepared in consultation with, and through informed participation of, Indigenous 

peoples (clause 10.53); and 

• provide at least the same level of protection of Indigenous values and uses provided in 

previous WRPs (clause 10.55).  

The MDBA published position statements (MDBA, 2015, 2017b, 2017c) and guidelines (MDBA, 

2017e) for how Basin states can meet these requirements. First Nations’ representatives are 

providing advice about states’ engagement processes to meet the above requirements to the MDBA 

for consideration in it assessment of WRPs (MDBA, 2018d). In 2019, an amendment to the Water 

Act 2007 (Cth) passed to enable the appointment of an Aboriginal representative to the MDB 

Authority (Foley, 2019). The MDBA has also deployed a number of Basin-wide policy and program 

partnerships and activities aimed at improving empowering and recognising Aboriginal water 

interests, but consideration of these is beyond the scope of consideration here (see MDBA, 2017a).  

 
99 The Water Act 2007 stipulates that the MDBA’s functions include engaging “the Indigenous community on the 
use and management of Basin water resource” (section 172(1)(ia)) and developing a Basin Plan that has regard for 
Indigenous issues (section 21(4)(v)). It stipulates the Basin Plan must, as “mandatory content”, include a 
description of all water resource uses in the Basin including by Indigenous peoples (section 22(1)). It also instructs 
that WRPs have regard to “social, spiritual and cultural matters relevant to Indigenous people in relation to the 
water resources of the water resource plan area in the preparation of the water resource plan” (section 22(3)(ca)). 
The Water Act 2007 specifies that restrictions on water use or extraction from water trading can only arise to 
manage certain issues one of which is features of major Indigenous, cultural heritage or spiritual significance 
(schedule 3).  
100 For example, the Water Act 2007 reserves two positions on the Basin Community Committee for “Indigenous 
persons with expertise in Indigenous matters relevant to the Basin’s water resources” (section 202(5)) and the 
development of an Indigenous water subcommittee “to guide the consideration of Indigenous matters relevant to 
the Basin’s water resources” (section 202(3)). From the Basin Plan, the MDBA is required to “have regard” for 
Indigenous values and uses in developing the Basin-wide environmental watering strategy (clause 8.15(4)) and 
annual environmental watering priorities (clause 8.29(3)). 
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In closing, recall that Aboriginal water rights and interests were not considered in any land 

rights regimes prior to the NTA’s introduction in 1993, nor had they been considered in any NSW 

Government or Australian Government water resource governance policy or legislation before the 

2000. Given this long-established norm and assumption of not acknowledging—indeed blatantly 

ignoring—Aboriginal peoples’ unique water values, uses and rights, the history detailed here 

indicates there have been some advances in NSW in the last two decades. However, Aboriginal 

Nations and their advocates remain dissatisfied with the extent of redress to date, and thus, their 

pursuits for water justice continue. 

4.6 Conclusion 

In this chapter, I outlined key components of my methodological approach and detailed 

the case context. First, I reflected on my overarching methodology, and how Indigenous research 

methodologies influenced my approach. Second, I outlined the case study approach and briefly 

introduced the case area: the NSW portion of the MDB. I described and justified the selection of 

the two kinds of embedded case units investigated in my project: the Barkandji People, and 

Aboriginal organisations that hold statutory water entitlements in the case area. Third, I described 

and justified the specific methods for identifying and selecting research participants, as well as data 

collection and analysis. I finished by detailing features of the historic, contemporary, institutional 

and political case context. This not only justified my selection of the case study, but also 

importantly set the scene for reporting results and analysis in the next four chapters.  
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 | Trends in Aboriginal water holdings 

5.1 Introduction 

In the previous chapter, I introduced and contextualised the case study: the NSW portion 

of the MDB. This area provides perhaps the best case to learn about Aboriginal experiences of 

water access and rights because of the considerable degree of policy, government and grassroots 

action there in matters relating to Aboriginal water rights since the year 2000, and the relatively 

large number of statutory water entitlements held by Aboriginal organisations (Altman & Arthur, 

2009). However, analysis or explanation about how and why these entitlements (and not others) 

were acquired is lacking. The links between Aboriginal land rights processes and water rights 

acquisition, and the complex interactions between historic land rights processes, land tenure and 

water access arrangements have also attracted limited scholarly attention to date. No commentary 

anywhere documents changes to Aboriginal-held water entitlements over time. And, while analysis 

of empirical evidence about water markets in the MDB has led some commentators to conclude 

that these instruments are generally positive, equitable and fair (Grafton et al., 2016), there has been 

no discussion of the effects of the water market on Aboriginal water holdings. This chapter 

addresses these gaps.  

This chapter is the first layer of analysis that underpins the overall argument that neoliberal 

water governance builds upon and further entrenches the historical legacies of dispossession. 

Specifically, this chapter aims to further understand and document historic and contemporary 

Aboriginal water entitlement holding trends in the case area. It also traces the historical factors and 

government decisions that overlooked Aboriginal peoples and their water rights and interests, and 

raises implications for contemporary Aboriginal water access and use. I detail new insights 

including:  

• the histories of water entitlement acquisition by Aboriginal organisations; 

• trends in Aboriginal holding over the past 10 years; and, 

• the profile of current Aboriginal water holdings, including spatial distribution, composition 

and value. 

One of the most important findings of this chapter is that Aboriginal water holdings have declined 

over the past decade (2009-2018) by at least 17.2%. Of particular concern is that this reduction 

occurred over the same period that Aboriginal water rights and access have received the greatest 

focus in Australia’s water policy history (Jackson, 2019; Jackson et al., 2019; Jackson & Moggridge, 

2019). Like Zwarteveen et al. (2017), I hope that foregrounding these distributional outcomes will 

provide “the basis to inform and advance efforts to redress water-based or related inequities and 

support transformative struggles for [Indigenous] emancipation in water” (p. 4). If not addressed, 

the processes that have diminished Aboriginal water holdings to date will likely continue and will 

undermine strategies for maintaining and increasing Aboriginal water holdings in the future. 
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First, I establish and explore the major processes by which statutory water entitlements 

have been acquired by Aboriginal organisations in the case area. In doing so, I demonstrate that 

history—both of specific properties, and of land and water tenure in NSW more broadly—is 

critical to understanding current Aboriginal water holding patterns. I then move to detail trends in 

these water holdings over the last decade and explain reasons for the above-introduced decline in 

these holdings. I conclude by describing the profile of current Aboriginal water holdings in the case 

area and briefly comment on the vulnerability of Aboriginal water holdings to further losses. 

5.2 Aboriginal water holdings: Acquired with land 

As mentioned in Chapter 4, Altman and Arthur (2009) compiled a record of Aboriginal 

water holdings across Australia in 2009 for the first time, revealing that most (75%) were located 

within NSW. There are no published explanations of how and why these entitlements (and not 

others) were acquired. My research finds that all water entitlements held by those Aboriginal 

organisations I interviewed were acquired automatically via combined land and water title transfers 

under land rights regimes prior to the separation of land and water rights.101 Specifically, I identify 

that these combined land and water title transfers occurred through land transactions facilitated via 

land rights regimes, including the Aboriginal Land Rights Act 1983 (NSW) (ALRA) and several 

national compensation schemes and programs. As will be revealed, whether properties included 

water entitlements when transferred to Aboriginal ownership was determined by the specific history 

of properties—more specifically, the land and water use(s) of former settler landholders. Before I 

further detail these water acquisition processes, though, it is necessary to provide historical context 

about land and water tenures in NSW.  

Historically, landholders wanting to use water on their land simply applied to the NSW 

Government water agency for a water licence (NWC, 2011b). Licences were attached and bundled 

to land parcels and were only transferrable with the sale of that land title (Bond & Farrier, 1996; 

Loch et al., 2013; NWC, 2011b). Originally, licences granted permission to irrigate a specific area of 

a land parcel with no extractive volume restrictions and therefore permitted “virtually unlimited 

access to water” (Sturgess & Wright, 1990, p. 36).102 Even though water licences had defined 

lifetimes, irrigators came to expect that licences would be automatically renewed (NWC, 2011b) and 

saw them almost as “rights in perpetuity” (Tan, 2002b, p. 7). Rarely were they refused (NWC, 

2011b). 

 
101 The means by which interviewed water-holding Aboriginal organisations acquired their water entitlements (and 
associated properties) are listed in Appendix C. No interviewed Aboriginal organisations acquired any volumetric 
water holdings through direct purchase of water entitlements separate from land. NNTC did, though purchase a 
0ML licence, which it uses for administrative purposes to transfer water relating to environmental water deliveries 
(Ian Woods, NNTC, January 2018). See Appendix B for further details. 
102 The implication of this, is that water entitlements did not correspond to the size of a property per se, but the area 
water was to be applied to via irrigation. For example, properties historically used for grazing may be considerable 
in size but unless they also had a portion of land for irrigation, may have only had a domestic and stock water 
licence attached. Similarly, someone had to apply for a water licences; they were not automatic attached to 
properties. 
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Governments came to realise the potential for these non-volumetric licences to be 

exploited by irrigators, and so volumetric limits were established between the mid-1970s and early-

1980s (Bjornlund & O’Callaghan, 2004; Tan, 2002b). To slow the entry of new water users, the 

NSW Government around this time introduced piecemeal administrative embargoes on issuing new 

water licences in selected regulated systems (Sturgess & Wright, 1993). A statutory embargo 

process103 was introduced in 1982 that could more easily be applied to multiple areas (Tan, 2002a). 

And, between 1982 and 1988, statutory embargoes were enacted for most regulated systems in the 

case area,104 replacing former administrative embargoes. Embargoes for unregulated systems were 

only introduced later from 1995 when the Basin-wide Cap was established (NSW Office of Water, 

2012b). 

Once the NSW Government had introduced these licence modifications, theoretically the 

only105 way new commercial106 water demand in regulated systems could be met was by purchasing 

additional land with an attached water licence, or through water transfers and trade.107 Limited 

water allocation transfers were possible initially between comparable water licences in 

geographically restricted areas, and only in certain years (Bjornlund & O’Callaghan, 2004). 

Following legislative changes, water allocation trade was permitted from 1983-84, and permanent 

transfer of water entitlements from 1989-90 (Bond & Farrier, 1996; Tan, 2002a). With the 

introduction of new water legislation, the Water Management Act 2000 (NSW) (WMA), land and 

water rights were more finally and comprehensively separated progressively from July 2004 which 

allowed markets to operate more effectively and efficiently (Loch et al., 2013).  

In the following discussion, I detail historical complexities, preconditions and implications 

arising from this wider history of land and water tenure in NSW and its intersection with Aboriginal 

land rights regimes. This serves to illustrate how water reform together with Aboriginal land returns 

and compensation processes have created ongoing legacies and injustices for contemporary 

Aboriginal water ownership, thus building on and further justifying points raised by Jackson (2011a, 

2017b). This discussion is structured around the two main types of land transactions made possible 

under these land rights regimes: transfers of former Reserves and land purchases.  

 
103 Section 20Y of the Water Act 1912. 
104 Listed water sources in the Macquarie River Catchment, Namoi River Catchment, Border Rivers Catchment, 
Peel River Catchment, Gwydir River Catchment, and Belubula River Catchment and Lachlan River Catchments 
from 30 July 1982 (New South Wales, New South Wales Government Gazette, No. 101, 30 July 1982, 3487-3489); the 
Lower Darling Catchment and Murrumbidgee River Catchment from 5 July 1985 (New South Wales, New South 
Wales Government Gazette, No. 100, 5 July 1985, 3384, 3385); and the Murray River Catchment from 1 February 1988 
(New South Wales, New South Wales Government Gazette, No. 22, 5 February 1988, 659). 
105 Some embargoes did, though, allow new licence applications up to a stated maximum amount. For example, the 
first embargo in the Barwon-Darling Unregulated system still allowed licence applications for irrigating up to ten 
hectares (NSW Office of Water, 2012b). The Minister also maintained discretionary powers to lift or alter 
embargoes (Sturgess & Wright, 1993).  
106 Domestic & Stock water licences and other specific purpose licences could still be applied for. 
107 Tan (2002a) reports that some additional water licences were in fact granted after embargoes were set in some 
places, which raised “a cloud of suspicion over water management” (p. 457) and led to a Ministerial Inquiry. 
Additionally, the only time new volumetric water licences were available, and the embargo was lifted, was in 1990-
91 (Sturgess & Wright, 1993). 
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5.2.1 Transfer of former Reserves 

The first type of land transaction through which Aboriginal organisations acquired 

statutory water entitlements was transfers of (former) Reserves. Goodall (1996) thoroughly details 

the history of Reserves,108 missions and stations there were progressively set aside since the 1850s 

for exclusive Aboriginal use in NSW. One of the main stated purposes of these Reserves was 

farming and agricultural activities (and therefore necessitated water use), which in part were 

intended to facilitate self-sufficiency. Aboriginal peoples saw these Reserves “as a recognition, 

however partial and inadequate, of their prior and continuing rights to land” (Goodall, 1996, p. 

101). The lands came to be of such significant and deep importance and meaning to Aboriginal 

peoples and many saw these properties were secure and unable to be reclaimed by the state 

(Goodall, 1996). However, in the early 20th century, the NSW Government revoked many Reserves 

often responding to demands for valuable land from white land owners (Goodall, 1996; Norman, 

2015). Revocations between 1909 and 1969 totalled 15,000 hectares (Norman, 2015).109  

In 1983, the remaining Reserves (held by the then Aboriginal Lands Trust) totalled only 

about 4,300 hectares. When the ALRA was introduced, it facilitated the immediate transfer of this 

remaining fraction of Reserves to the newly created Local Aboriginal Land Councils (LALCs) 

(Norman, 2015). Where Reserves had water entitlements attached from historic farming uses (as 

mentioned) and often domestic and stock uses, these were also transferred to LALCs at this time. 

For example, Menindee LALC came to hold the property called “Old Menindee Mission” which 

included a water entitlement to the Darling River (now a 729ML GS entitlement). A small number 

of former Reserves that had not been revoked prior to 1969 but also that had not been transferred 

to the Aboriginal Lands Trust were successfully claimed through the introduced ALRA land claims 

process (see Norman, 2015, p. 69, and discussion below). At least two of these “claimed” 

Reserves—Erambie Aboriginal Reserve and Murrin Bridge Aboriginal Reserve now held by Cowra 

LALC and Murrin Bridge LALC respectively (Norman, 2015)—included water entitlements to the 

Lachlan River.  

The returned Reserves are, though, only a fraction of the land that had at various times 

been reserved for Aboriginal peoples in NSW. Goodall (1996) describes the state’s revocation of 

these Reserves as an extreme and controversial “relentless second dispossession” (p. 125). But these 

actions not only robbed Aboriginal peoples of their lands and related opportunities, a point that is 

often lamented. Given these Reserves served as key agricultural bases and quite clearly some 

included water access entitlements, these revocations also foreclosed a pathway to greater 

Aboriginal water access and associated water-based opportunities today.  

 
108 The declaration of Reserves in Australia did not entail the grant or transfer of any formal land rights to 
Aboriginal ownership and generally their use was paternalistically determined by colonial authorities. I use the term 
Reserves to encompass all Reserves, missions and stations set aside in this way.  
109 These revocations were later found to be illegal. In 1983, controversial legislation retrospectively legalised these 
illegitimate land resumptions alongside the introduction of the ALRA. 
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Beyond converting these remaining Reserves to Aboriginal land, the ALRA land claims 

process offered little opportunity to improve water access. This land claims process was intended to 

address the degree of development and subsequent land dispossession throughout NSW associated 

with being the first and therefore longest colonised and, now, most populated state (Jackson, 

2017d).110 It provides opportunities to access and own land in fee simple terms111 without having to 

demonstrate traditional connection to the land, but only vacant and unused Crown land can be 

claimed (ALRA section 36). Specifically, these are lands that “are not needed, nor likely to be 

needed” as residential lands or essential public purposes and “not lawfully used or occupied” 

(ALRA section 36(1)). In the years after the ALRA’s introduction Macdonald (1988) anticipated 

claimable land was likely to be “land no one else wants” (p. 39) and unlikely to be profitable either 

due to the extent of development in NSW.  

Recall from Section 5.2 above that water entitlements could only be secured by owning 

land. The essentially vacant and unused character of claimable land is not consistent with the type 

of land which water entitlements would have been attached (i.e. under cultivation). Thus, land 

claimed under the ALRA is very unlikely to include any attached water licences. Perhaps most 

significantly, embargoes on new water licences in regulated areas in the case area began in 1982 (see 

Section 5.2). Coincidently, this was a year before the ALRA was introduced. Taken together, these 

issues mean the prospect of Aboriginal Land Councils simply applying for water licences to 

regulated surface water sources, as was routine for other landholders prior to that time, was 

extremely narrow.112  

5.2.2 Property purchases 

The second type of land transaction that led to Aboriginal organisations acquiring water 

licences was through property purchases. These purchases were facilitated by NSW Government 

and nation-wide Aboriginal land rights processes (described in turn below), and predominantly 

occurred prior to the legal separation of land and water titles. Existing research demonstrates that 

the properties purchased through these processes were, at least in part, selected because of their 

localised and complex historic and/or contemporary cultural and social significance for Aboriginal 

people (Altman & Pollack, 1998; Macdonald, 2004; Palmer, 1988). Compared with the vacant, 

unused Crown land that could be claimed through the ALRA’s land claims process, property 

purchases offered greater potential for Aboriginal water acquisition because land available for 

purchase on the open market was more likely to have included water licences. However, several 

factors still constrained the water acquisition potential of property purchases, as I detail below.  

 
110 In the west of NSW, however, “very little” land has been returned though (Behrendt & Thompson, 2004, p. 84). 
Here, land is only transferred under perpetual lease (ALRA section 36(9A)), with the exception is one 
23,000hectare claim in Winbar. See New South Wales Aboriginal Land Council v The Minister (1988) 14 NSWLR 685. 
111 Fee simple tenure was introduced following amendments in the 1990s that some see as potentially offering 
greater flexibility and freedom to pursue Aboriginal-determined interests compared with other Australian land 
rights regimes (Aboriginal and Torres Strait Islander Social Justice Commissioner, 2005, p. 96). 
112 That is without allowing for the lengthy assessments and, if successful, time taken to transfer claimed land to 
Land Councils (Behrendt, 2011), which would further delay applying for water entitlements (even if possible).  
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Through the ALRA, the NSW Government introduced a financial package to facilitate 

land purchases on the open market by any Land Council tier (Norman, 2015). In the Western 

Region in particular, but also in the Wiradjuri Region (Macdonald, 2004), Regional Aboriginal Land 

Councils (RALCs) pooled their share of these funds to purchase large and valuable commercial 

properties, often with river frontage and sometimes including agricultural equipment and stock 

(Bates in Cook & Goodall, 2013) (see also Norman, 2015).113 This strategy intended to provide a 

strong land base at the local community level, and thus serve multiple and enmeshed cultural, 

economic, historical and future objectives (Macdonald, 2004; Norman, 2015).  

Extensive amendments to the ALRA in 1990, and subsequent tensions within Aboriginal 

affairs in NSW, however, stalled these large-scale land acquisitions. The amendments included 

repealing the RALC tier and restructuring the fundamental character of NSWALC and the LALCs. 

The effect of these changes, combined with other political divisions and issues at regional, state and 

national scales, created tensions among these remaining Land Councils and interrupted the above-

described land acquisition strategy (Macdonald, 2004; Norman, 2015). At this time, properties held 

at the RALC tier were transferred to NSWALC, which has in recent years progressively transferred 

these to applicable local (LALC) ownership. Appin Station on the Darling River, for example, was 

originally purchased by the Western RALC in the late 1980s but was transferred from NSWALC to 

Menindee LALC in 2014 (OurMob, 2014,). This transfer included a 240ML GS entitlement.114  

Schemes developed by the Australian Government have also facilitated the purchase and 

return of land to Aboriginal peoples across the country—including in NSW—over the past 40 

years. These purchases occurred through several agencies and programs, each with slightly different 

goals and objectives, and faced obstacles and constraints detailed elsewhere.115 Under the self-

determination policy era (see Section 2.2), the Aboriginal Land Fund Commission operated from 

1975 to 1980, which was then replaced by the Aboriginal Development Commission, which 

operated from 1980 to 1990.116 Together these two bodies purchased a total of 148 properties 

across Australia (Aboriginal Development Commission, 1990). At least117 five of these included 

water entitlements within the case area. Only two of these five remain under Aboriginal ownership 

or management (Glanville, near Mungindi and Trelawney, near Tamworth) but representatives 

from these organisations declined to participate in this research. Next, from 1990 to 1995, land 

purchases and associated land management programs occurred through the Aboriginal and Torres 

Strait Islander Commission (ATSIC) (Altman & Pollack, 1998). For example, Moonbi Station with 

 
113 Properties purchased by LALCs or RALCs with water entitlements are presented in Appendix C. All are located 
in these Western and Wiradjuri Regions. 
114 Again, not all properties have water licences. The sizeable property Barooga Karrai, for example, was handed 
back from NSWALC to Murrin Bridge LALC in March 2016 but it only includes a small 12ML Domestic & Stock 
licence. 
115 See, for example (Altman & Pollack, 1998; Palmer, 1988). 
116 The first Australian Department of Aboriginal Affairs purchased a small number of pastoral properties from 
1973 to 1975 (Palmer, 1988), though it is unclear if any were in NSW or the case area more specifically, and if any 
included water entitlements. 
117 Exact details are difficult to provide as Aboriginal Development Commission’s Annual Reports stop including 
comprehensive property acquisition lists after 1985-86. Additionally, as water and land were combined titles at this 
time, no details about water use entitlements are explicitly recorded in annual reports. 
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a water licence to the Barwon-Darling River, now held by Ngemba Housing Co-op Ltd, was 

secured through this scheme. Most recently, the Indigenous Land Corporation (ILC) replaced 

ATSIC from mid-1995 and remains operational today under the name Indigenous Land & Sea 

Corporation (ILSC).118 Several interviewed Aboriginal organisations, including Nari Nari Tribal 

Council (NNTC) and Larnangurag Aboriginal Association (LAA), hold water licences due to 

property purchases by the ILC prior to the legal separation of land and water titles.119  

Crucially, these historic property transfers and purchases inform the statutory water 

entitlement holding patterns of Aboriginal organisations today. Many interviewees counted their 

organisations “lucky” for having these licences, noting their significant financial and beneficial 

value.120 To secure water access, these historic land transactions and arrangements required no 

specific action on behalf of Aboriginal organisations beyond the not inconsiderable effort required 

to regain lands. Without these arrangements, the scale of water entitlements that Aboriginal 

organisations hold today would likely be smaller, and even potentially non-existent.  

However, historical processes and interactions—mostly a result of state actions and 

decisions to manage resource rights generally to the exclusion of Aboriginal peoples’ and their 

interests—have worked to constrain the amount of water Aboriginal people could and have 

acquired through the above-described land transactions. First, the narrow ALRA land return 

processes limited the amount of irrigated land (with attached water licences) available for claim by 

Aboriginal people. Second, the timing of the NSW water licence embargoing prior to the 

introduction of most land rights processes precluded (or at the very least, greatly limited) Aboriginal 

landholders applying for water licences in many areas. Third, legislative and political changes and 

limited funding interrupted Aboriginal organisations’ property purchases including within irrigated 

areas. Therefore, the operation of these land rights regimes—and their interactions with water 

rights reforms (or lack thereof)—only offered narrow opportunities for reclaiming commercially 

valuable land and, therefore, precluded Aboriginal peoples securing more water use entitlements.  

These processes have generated a number of ongoing effects. For example, Aboriginal 

people inherit:  

1. A land and water property system where they only have a fraction of the water entitlements 

they would have had if they had been able to hold onto all former Reserves—or if there 

had been any fairer and more effective way of ensuring their legitimate place in the regional 

societies and economies of NSW. 

2. Under the ALRA, a narrow land claims process that precludes Aboriginal claims to 

properties that likely would include water entitlements (or with the potential to apply for 

water entitlements). This is especially the case for more highly valued or potentially arable 

 
118 The Australian Government introduced the ILC along with the Indigenous Land Fund in June 1995, as part of 
its response to the 1992 Mabo High Court decision (Sullivan, 2009). Part of the intent of this response was to 
provide a process to procure lands for those Aboriginal peoples unable to have native title recognised (Altman & 
Pollack, 1998; Sullivan, 2009).  
119 Several other water licences held by Aboriginal organisations that declined to be interviewed have been secured 
via these Australian Government land acquisition agencies and programs. A small number of LALCs hold land and 
water property secured through the nation-wide compensation measures as described here too. 
120 Chapter 7 and Chapter 8 further explore the insights and perspectives of these current Aboriginal water holders. 
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lands, which are usually supported by access to regulated river entitlements which have 

become very valuable.  

3. Approaches to Aboriginal land acquisition that originally largely (if not exclusively) 

attended to cultural and social attachments to land generally of low commercial value. 

When Aboriginal peoples’ possible economic preferences and aspiration were eventually 

given some consideration by governments, it was more as an after-thought. Available 

resources to assist Aboriginal peoples pursue and develop such aspirations, including 

purchasing water licences and infrastructure, remain limited.121  

The historical processes and legacies described in this section affect how more recent state water 

reforms approach Aboriginal peoples and their water rights, as considered further in the next 

chapter.  

5.3 Aboriginal water holdings: 2009-2018 

In this section I track trends in Aboriginal water holdings over the past decade. Building on 

Altman and Arthur’s 2009 scoping report of Aboriginal-held water entitlements in Australia, I used 

historical water entitlement analysis and interviews with water-holding Aboriginal organisations to 

develop the findings reported here (see Chapter 4 and Appendix B for further details). The open 

market is the only option for Aboriginal people to secure water licences and, as mentioned earlier in 

this chapter, no interviewed Aboriginal organisations reported purchasing any water entitlements 

during the period reported on here. Indeed, others have acknowledged that without assistance this 

open-market access is unlikely (MLDRIN, 2017).122 Overall, I show that the standardised volume of 

Aboriginal surface water licence ownership in the case area has decreased by at least 17.2% over the 

past decade.123 Adding to the foundation laid in the previous section, I detail how most of this 

decline is attributable to historical factors combining with other colonial and structural factors.  

I chose 2009 as the baseline because it was consistent with Altman and Arthur’s (2009) 

study; however, it presents an accounting difficulty. In 2009, the NSW Government’s staged water 

reforms were only partially complete. Under NSW’s former water law (Water Act 1912), the 

government regulated access through numerous water rights and entitlement options. When the law 

was changed in 2000 (with the Water Management Act 2000), all these options were converted under 

a staged process into a standardised form called “Water Access Licences” (WALs), with several 

categories and subcategories.  

Figure 5-1 demonstrates this staggered licence conversion process within the case area. The 

top arrow shows the timing of water access conversion for most major regulated rivers, which was 

completed in 2004 (NSW Office of Water, 2015). The bottom arrow shows that for other surface 

water systems, it was not until October 2012 that this process was complete (MDBA Independent 

Audit Group, 2012). This figure clearly shows that all licences had been converted by my 2018 

 
121 An example here is the NSW Aboriginal Water Trust, detailed in Chapter 6.  
122 The next chapter details that options for Aboriginal water access in NSW since 2000 remain very limited. 
123 This is, unless water privately owned by Aboriginal individuals has increased. In this case, though, there is no 
way to tell as Arthur and Altman note in their study due to water accounts not including Aboriginal identifier in 
water accounts. Brad Moggridge confirmed this is still the case (pers comm, May 2017) 
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profile. The government-developed method that I borrowed in this thesis for standardising water 

entitlements across catchments only applies once former means of access were converted to WALs 

(i.e. corresponds with the blue portions of the arrows).124  

 

Figure 5-1: Timing of incremental water access conversions under NSW water reform 

overlaid with Aboriginal water holdings baselines 

Notes: Timing is not to scale. The blurring of orange and blue in the bottom arrow indicates a mixture of water 
access options in operation and incremental conversion. 
 

To allow for these layers of complexity in analysis, I account for and describe changes to 

Aboriginal water holdings from 2009 to 2018 in two broad stages, as shown in Table 5-1. The first 

are those arising from once-off administrative changes flowing from water access conversions. 

These changes are unlikely to reoccur.125 I applied the standardisation method to that baseline.126 

The second are changes that remain as ongoing issues, namely associated with the lifespan of 

Indigenous-specific licences and permanent sales. The 2009 baseline was composed of 66 

entitlements to 14.7GLs held by 27 Aboriginal organisations, whereas, by 2018, 25 Aboriginal 

organisations held 55 water entitlements to 12.1GLs. This reveals an overall decline of at least 

17.2% by standardised volume to Aboriginal water holdings in the studied decade. In what follows, 

I first describe the changes summarised in Table 5-1 below, and then the current 2018 Aboriginal 

water holdings profile.  

 

 
124 As introduced in Chapter 4, standardised volumes allow common comparison of different entitlement types and 
are a better reflection of the actual volume available and used, which is usually less (sometimes significantly so) than 
the on-paper entitlement volumes (NSW Department of Industry, 2018b; Wentworth Group of Concerned 
Scientists, 2010). The method and justification for this standardisation is outlined in Appendix B.  
125 If long-term average yield increases, governments may need to alter entitlement volumes, though this will likely 
affect all entitlements of a particular type equally (MDBA, 2018b). 
126 It is not possible to standardise entitlements prior to these changes because the government-developed method 
only applies to entitlements within the legislative arrangements at that time (M. Finn, Senior Director of Water 
Resource Plans and Basin Policy at MDBA, pers comm, July 2019). This means that any losses that occurred in these 
one-off administrative changes between 2009 and 2012 are excluded from the quantified loss over the decade and 
the Aboriginal water holdings loss between 2009 and 2018 I report is a conservative estimate. 
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5.3.2 Ongoing issues 

5.3.2.1 Lifespan of Cultural Access Licences 

The first source of reduction that remains an ongoing concern—and that contributes to 

the 17.2% decline—is the short lifespan or duration of certain Aboriginal-held licences. Water 

licence register searches reveal there was one Cultural Access Licence (CAL) held in the case area in 

the 2009 baseline by the NNTC to the Murrumbidgee River. A CAL is an Indigenous Specific 

Purpose Licence provided under NSW water legislation and is described in more detail in the next 

chapter. This entitlement constituted 3.3% of all Aboriginal-held water in 2009 (489MLs) but was 

cancelled in 2011. Unlike most NSW statutory licences which are treated effectively as perpetual 

entitlements, CALs expire once their use is complete. What was different in 2018, though, is that all 

water available for access via CALs in the Murrumbidgee is held by the Riverina Local Land 

Services (LLS) which is a non-Aboriginal government entity. While the entity intends to use this 

water for Aboriginal-directed purposes (Riverina LLS, 2018) (see also the next chapter), the water is 

not Aboriginal-held as such, and so I count this as a “loss”. The NNTC now meet their water 

needs that the CAL previously filled with Commonwealth-held environmental water (see Jackson & 

Nias, 2019) but this water is not Aboriginal-held either. 

5.3.2.2 Permanent water sales 

The fourth and most significant driver of loss influencing Aboriginal water holdings is 

permanent water sales.128 I categorise permanent water sales as either strategic and voluntary, or 

forced. Strategic and voluntary sales were limited. For example, one organisation transferred a 

portion of their water entitlement (15MLs, or 5.5%) in exchange for upgrades to their irrigation 

infrastructure, as part of the Australian Government’s On-Farm Irrigation Efficiency Program (see 

DAWR, 2018b; DSEWPC, 2010). While this exchange was intentional and leveraged the benefit 

and value of the entitlement, it only presents 0.8% of all the permanently sold water reported 

here.129 Another example is a high-level Indigenous entity which sold an agricultural property with 

water licences to private individuals, resulting in a small net loss of 64MLs. This same entity sold 

another property with two licences to a local Traditional Owner organisation, but this therefore 

does not constitute a loss to Aboriginal holdings. 

Forced water sales occurred via liquidation and insolvency processes.130 These sales have 

predominately involved Southern Basin entitlements of varied reliability (i.e. all have been sold 

from the NSW Murray, Lower Darling, and Murrumbidgee catchments with one Unregulated 

Licence in the Macquarie-Castlereagh catchment). No evidence indicates that other Aboriginal 

 
128 These permanent sales include “transfer trade” (where the whole licence is transferred to a new holder under 
section 71M of the WMA) and “share assignment trades” (where the share component is sold permanently from 
one WAL and transferred to another under section 71Q of the WMA). 
129 Another organisation was involved in a similar NSW Government program, though at the time of interview, the 
water has not yet been transferred to the state. These permanent water exchanges as part of government 
infrastructure upgrades are discussed further in Chapter 8. 
130 Several of these water entitlements were cancelled but only after permanently sold. Thus, I attribute these losses 
to permanent water sales. 
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entities purchased these liquidated assets. Possible reasons for liquidation are numerous, but are 

generally attributable to organisational management issues, ineffectual governance arrangements 

and/or difficulties in establishing and maintaining financial viability as required by legislation or the 

deed of grant. Pressures that influence the financial viability of Aboriginal landholding 

organisations are well known (see, for example, Chalk & Brennan, 2015; Hunt, 2012; Jopson, 2015; 

Palmer, 1988).  

Combined, these voluntary and forced permanent water sales resulted in the loss of 2.0GLs 

(12.1%) with an estimated market value of A$3.4million (in 2015-16 estimates). At the time of data 

analysis, at least four131 other water-holding Aboriginal organisations appear vulnerable to or may 

soon be under threat of administration or liquidation due to financial or other capability issues 

which could lead to similar forced sales.132 All four are located in the northern part of the case area. 

If sold, these licences could represent a further 778MLs loss (a further 6.4% loss in volume) worth 

at least an estimated A$565,000 (in 2015-16 terms). Such declines in Aboriginal water ownership 

would further reduce options for Aboriginal communities to enjoy the purported benefits of water 

access and water market participation. 

In summary, Aboriginal-held water entitlements in the case area decreased by at least 

17.2% by standardised-volume over the last decade. This documented downward trend in 

Aboriginal water ownership makes understanding the experiences of Aboriginal water entitlement 

holders even more important, including the factors that influence the benefits they can and do 

obtain from their water holdings. I consider such experiences from Aboriginal water holders in 

Chapter 7 and Chapter 8. 

5.4 Current profile of Aboriginal water holdings 

In October 2018, 25 Aboriginal organisations held 55 entitlements to 12.1GLs in the case 

area. These entitlements are valued at approximately A$16.5million in 2015-16 terms. Figure 5-2 

below illustrates the geographic distribution of these holdings, with standardised volumes and 

relative proportions presented for each of the 10 catchments in the case area. The largest 

standardised Aboriginal water holdings are within the NSW Murray catchment (4,225MLs), 

followed closely by the Murrumbidgee catchment (4,071MLs). Total long-term water extractions are 

also the largest overall in these two catchments (1,680GLs, and 2,117GLs respectively), and so these 

Aboriginal holdings only constitute 0.25% and 0.19% of the total water available. The catchment 

with the largest proportion of water held by Aboriginal entities is the Lower Darling (1.65% or 

902MLs) while the smallest is the Gwydir (0.01% or 31MLs). 

 
131 Specifically, two of these organisations are already insolvent and have been wound up. Title searches reveal 
WALs remain in these (former) organisations’ names but these assets are possibly actually in the hands of an 
administrator. 
132 I suggest a contributing factor here is the level of protection afforded different kinds of Aboriginal organisations 
and their assets, a point that also likely influences the benefit that groups are able to derive from their water 
holdings and one that I return to later. 
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Figure 5-2: Standardised Aboriginal water holdings per catchment in the NSW portion of 

the MDB (as at October 2018) 

Note: Catchments are defined as Surface Water Sustainable Diversion Limit Resource Units (see MDBA, 2017d). 
 

Comparing the distribution of Aboriginal water holdings with Aboriginal population data 

reveals interesting—and concerning—layers of disparity at two scales. First, accumulated across the 

case study scale, Aboriginal peoples represent 9.3% of the total population (ABS, 2017, 2018). By 

comparison, Aboriginal entities only hold a mere 0.22% of the long-term average surface water 

available in this same area.133 

Second, I compare these water holding and population distributions across the north and 

south of the NSW-portion of the MDB to offer a regional perspective. Table 5-3 reveals that the 

division of Aboriginal-held water across this north-south divide is somewhat comparable to total 

water distribution. It also shows a slightly skewed distribution of Aboriginal water holdings as a 

proportion of total water, which is marginally larger in the south. Turning to population, however, 

the north-south distribution of the Aboriginal population does not compare with the total 

population. Contrasting these differences in water rights distribution with population statistics 

enables one to better appreciate the degree of under-representation of Aboriginal water rights. In 

particular, and as summarised in Table 5-3, in the northern NSW-portion of the MDB, Aboriginal 

peoples constitute a larger proportion of the total population (12.4%, compared to 5.5% in the 

south) and of the total NSW-MDB Aboriginal population (73.6%, compared to 26.2% in the 

 
133 Recovered environmental water entitlements make for an interesting comparison at the catchment scale too. For 
instance, 18.8% of water (1,028GLs) had been recovered for environmental purposes as at 31 December 2017 
(NSW Department of Industry, 2018b). See Section B.2 (Appendix B) if interested in this comparison at the 
catchment scale. 
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as considered further in Chapter 7, the generally lower reliability of Aboriginal organisations’ water 

holdings is also likely to affect how they use and benefit from water, and therefore reduce their 

ability for longer-term planning associated with water use, such as investing in water use/s on 

Aboriginal-owned properties. This finding adds a further layer of complexity and another 

dimension to the disparity in Aboriginal water access. 

 

Figure 5-3: Standardised volumetric distribution of Aboriginal water holdings within the 

NSW portion of the MDB by entitlement type, as at October 2018 

Notes: Light blue denotes southern entitlements, dark blue denotes northern entitlements, and grey denotes both. 
Labels that are bold and underlined denote (comparatively) more reliable water entitlements. GS: General Security 
entitlement. HS: High Security entitlement. SW: Supplementary Water entitlement. D&S: Domestic & Stock 
entitlement.  

5.5 Conclusion 

The aim of this chapter was to document the historic and contemporary trends of 

Aboriginal water access in the case area. I analysed historical state water entitlement data alongside 

interviews with Aboriginal organisations and available literature to determine their means of water 

entitlement acquisition, track Aboriginal water holding trends over the last decade and profile 

contemporary Aboriginal water holdings. In doing so, I illuminated how a suite of interconnecting 

and overlapping historical and structural factors and associated continuing legacies work to 

hamper—and in some cases, exclude—Aboriginal peoples’ access to water, including in the current 

neoliberal water governance context. These results challenge the generalised conclusions of Grafton 

et al. (2016) that the effects of water markets in the MDB are positive, equitable and fair. 

The historical and structural processes I illuminated and discussed in this chapter have had 

the effect of:  
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• preventing Aboriginal water organisations from acquiring water entitlements, or making it 

extremely difficult, with the state’s land rights regimes allowing only some Aboriginal 

organisations to acquire only a small volume of water; 

• reducing this already small volume of water over time including by at least 17.2% over the 

past decade alone; and, 

• potentially affecting Aboriginal organisations’ abilities to retain their water entitlements as 

well as pursuing water use and benefits preferred by their communities (and this latter 

point is developed further in Chapter 7 and Chapter 8). 

The kinds of factors that produce these exclusionary effects are the narrow scope and timing of 

land rights and compensation regimes; the prioritisation given to historical use in water reforms; 

and, the imposed financial expectations and legislative requirements of Aboriginal landholding 

organisations. Failure to appropriately recognise and address these contributing factors may 

undermine current government policy development and it could further reduce remaining 

Aboriginal water holdings. 

I further consider the Aboriginal-held water entitlements profiled here, including how 

holding Aboriginal organisations use and benefit from them, in Chapters 7 and 8. First, though, I 

detail the pressure that Aboriginal advocates and supporters have put on governments to address 

and redress the exclusionary processes outlined in this chapter. This helps to better illuminate the 

multiple and complex ways that contestations about Aboriginal water rights play out at the policy 

scale. 
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Chapter 6 | The battle for Aboriginal water rights in NSW: The 

experiences and insights of Aboriginal water policy experts  

6.1 Introduction 

Researchers have pointed out that as long as Indigenous water rights claims are 

unaddressed, water governance systems remain susceptible to legal challenge (with associated 

unknown potential costs) and thus cannot function efficiently or equitably (Altman, 2004; Behrendt 

& Thompson, 2004; Macpherson, 2019). While the general issue of Aboriginal water rights in 

Australia may have received growing attention in literature, Australian water laws have to date failed 

to fairly and consistently address them (Jackson, 2017b; Tran, 2009). Thus, many see this as the 

“unfinished business” of Australia’s water policy (Jackson, 2017b, p. 122; Productivity Commission, 

2017, p. 11). 

As established in the previous chapter, governments imposed water extraction limits in 

over-allocated catchments in the case area (and beyond) prior to the recognition of Aboriginal land 

or water rights and interests. As a consequence, Aboriginal peoples and their water rights and 

interests are now paradoxically and unjustly framed as “new” water users that must somehow be 

accommodated within this capped arrangement (Jackson, 2017b; Weir, 2017) when clearly their 

rights and interests predate state systems of water resource development. Instead of facing this 

undoubtedly difficult and complex challenge (Jackson, 2018c; Macpherson, 2017; Taylor et al., 

2016; Weir, 2017), Australian water policy has generally adopted “the lowest minimum standard 

possible with respect to Indigenous claims,” either by default or otherwise (Tran, 2009, p. 150). 

Overall, this continual exclusion by Australian governments has, as Jackson (2017b) explains, 

effectively rendered “Indigenous claims for water as an afterthought in the bigger Australian story 

of [water] re-allocation” from irrigation to the environment (p. 122). 

Unlike most other state and territory jurisdictions, the NSW Government has introduced a 

number of legislative and policy arrangements that intend to recognise Aboriginal rights and 

interests in water planning as part of most recent water reforms (NSW Office of Water, 2012a). 

Soon after these reforms began though, Behrendt and Thompson (2004) argued they were “greatly 

limited”, only “piece-meal and reactive” to Aboriginal water policy development (p. 73), and 

“inadequate” for protecting Aboriginal interests in rivers (p. 74). These initial criticisms aside, 

details and some questions about the special Indigenous-specific water access arrangements remain 

elusive (Jackson & Langton, 2012; Tan & Jackson, 2013). Furthermore, critiques of these 

arrangements tend to offer policy or legal analysis with minimal consideration of the views or 

experience of Traditional Owners.136  

 
136 Though see Jackson and Langton (2012), and at a broader Australian policy scale, see Taylor et al. (2016). 
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This chapter explores efforts since 2000 to address Aboriginal water demands in the fully 

allocated water resources of the case area. I do this by drawing from the accounts, observations and 

experiences of people that have been directly involved with water access arrangements and broader 

Aboriginal water rights conflicts in the case area during this time.137 In drawing from these experts’ 

experiences and insights, this chapter: 

• adds to scholarly critiques about existing and proposed arrangements to redress Aboriginal 

water access; 

• provides an explanation of how these arrangements came into existence; and, 

• ascertains how Aboriginal peoples, groups, and supporters experienced and evaluated 

them.  

I use the Echelons of Rights Analysis (ERA) tool, developed by water governance scholars 

(Boelens, 2008a; Zwarteveen & Boelens, 2014) to frame, analyse, and interpret the interview data. 

This tool helps to (a) reveal that Aboriginal water rights battles are about much more than access to 

water resources alone and include contestation over power and legitimacy; and, (b) illuminate the 

historically-embedded and deeply political nature of water governance, access and distribution—in 

other words, relations of power—which neoliberalism works to mask and normalise.  

In the first section, I describe different conceptions of “Aboriginal water”, and four 

arrangements intended to facilitate Aboriginal water access in the case area—two developed and 

introduced by the NSW Government ([1] native title allowances and [2] Indigenous Specific 

Purpose Licences), and two proposed by First Nations ([3] the NSW Aboriginal Water Trust and 

[4] cultural flows). In the second section, I apply the ERA to my case study. In the third section, I 

present my analysis and discussion of the data about each of the four arrangements. This section, 

though, is not a typical discussion as I also bring in additional supplementary data to illuminate 

deeper, interlinked points. This reveals that despite a historic level of state recognition of Aboriginal 

water rights and interests during the examined time period (Jackson & Moggridge, 2019), 

Aboriginal people continue to face severe limitations in accessing water and contributing to its 

governance.  

6.2 Diverse understandings about, and struggles over, “Aboriginal 

water” 

Indigenous (and non-Indigenous) perspectives about Aboriginal water ownership and 

about the techniques or arrangements for accommodating this ownership within statutory water 

governance are diverse. This diversity is reflected in literature not only globally as depicted in 

Chapter 2, but also domestically (Nikolakis & Grafton, 2015) including within the MDB (Bischoff-

Mattson et al., 2018). Aboriginal water ownership of this nature is often referred to as “Indigenous 

cultural water” (Bischoff-Mattson et al., 2018). Following the perspective of Phil Duncan 

(Traditional Owner - Gomeroi Nation, October 2016) and the First Peoples' Water Engagement 

 
137 Many different and important water-related (and other) topics and issues were discussed during these interviews. 
In the interest of space, however, results reported here focuses only on those insights about water access, 
(re)distribution, and (re)allocation issues and policies. 
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Council (2012), I use the term “Aboriginal water” in this research. This is to avoid some of the 

connotations and associated limitations that arise from using the word “cultural” to describe this 

water, which includes policymakers poor understanding of the term cultural water and the 

presumption that “cultural” activities require negligible amounts of water (see Jackson, 2006, 2017c; 

Jackson & Langton, 2012; Weir, 2009).  

Interviews and existing research reveal that demands for Aboriginal water are based on and 

should respond to several interconnected factors: 

• Aboriginal peoples’ customary relations and interconnections with water; 

• Aboriginal peoples’ inherent rights to access, use and make decisions about water; 

• the historical legacy of Aboriginal peoples’ exclusion from accessing, benefiting from and 

making decisions about water;  

• that Aboriginal peoples and communities are heterogeneous, and therefore, have different 

interpretations, meanings and priorities for water; and,  

• that Aboriginal people seek to determine these uses themselves autonomously, in the 

absence of uninvited state control. 

These factors and the inherent freedom and autonomy sought by Aboriginal peoples in relation to 

water were captured by Brad Moggridge, a Kamilaroi Water Scientist and PhD Student at 

University of Canberra, and former Aboriginal Water Initiative (AWI) Team Leader (May 2017): 

People ask, “If Aboriginal people have the right to water, what should they do with it?” I 

think, “Well, like every other water holder, it’s their right to generate their own governance 

around it.” I’m not going to tell them and nor should government tell them… If they do 

get a right to water, [I think] it’s ultimately their decision what they do with it. 

In other words, space for diverse preferences and choices is central to Aboriginal water demands.  

Some advance the position that Aboriginal water should be owned through or held under 

statutory arrangements and/or with status equivalent138 to that of other water users (McAvoy, 2006; 

NCFRP, 2017b; O'Neill et al., 2016). In other words, without limits and conditions that 

“traditional”, “cultural” and other Indigenous-specific water access arrangements or “soft rights” 

tend to have, as described in Chapter 2. Holding water rights through statutory entitlements or 

arrangements that are equivalent to other water users is anticipated to offer greater control and 

flexible utility and may offer the broadest opportunities for self-determination under current 

governance frameworks (McAvoy, 2006). For example, using water for economic benefit and to 

improve Aboriginal peoples’ socioeconomic conditions and/or having the choice to be a part of 

the water economy is seen by some as a valid expression of “cultural” values (Bischoff-Mattson et 

al., 2018). In short, holding these statutory licences confers holders with the right to decide how, 

and if at all, they wish to extract or otherwise use their water allocations.139 

A second common understanding of Aboriginal water also emphasises Aboriginal-

determined uses and outcomes but only for non-commercial uses, similar to what may more widely 

 
138 Some, like Marshall (2017), advocate Aboriginal water ownership should in fact be of higher priority than 
existing entitlements.  
139 This is the form of Aboriginal water “ownership” that I focus on in Chapters 5, 7 and 8. 
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be described as “environmental” and/or “cultural” outcomes and goals. This could be understood 

as a narrower version of the first position. Some see that Aboriginal ownership and/or control of 

recovered140 environmental water may offer opportunities for pursuing these types of Aboriginal 

water goals, including to “access water and restore some environments, as well as affirm and rebuild 

socio-ecological relationships with water-dependent livelihoods” (Jackson, 2017c, p. 179) (see also 

Finn & Jackson, 2011; Jackson & Nias, 2019; Jackson et al., 2015; Robison et al., 2018).  

However, interviewees’ reflections and experiences illuminate fundamental obstacles that 

Aboriginal people frequently face in trying to pursue their preferred water uses through current 

environmental water frameworks. For example, Traditional Owner Jeanette Crew (May 2017), who 

has participated on several government-developed environmental water management committees, 

said: 

We sometimes get asked about whether or not we want an environmental flow, but we 

don’t actually get a choice—we can ask for it, but because we don’t own the property and 

we don’t manage it yet, it’s not necessarily legally required for them to ask us… If we say, 

“That’s not a priority for us. Our priority is for a different wetland for a different reason,” 

if there’s enough water we’ll get it. If there’s not, we don’t. The other targets are met first. 

An anonymous interviewee (May 2017) put it this way:  

Agencies are working with Aboriginal people and Aboriginal people are working with all 

sorts of people to bring about environmental deliveries and environmental outcomes from 

water, but that’s different. That’s not Aboriginal people accessing water. I don’t think it is 

anyway. That’s whitefellas involving Aboriginal people to give an outcome that they’re 

claiming to be of benefit to Aboriginal people. That’s not Aboriginal people accessing 

water at all, you know? 

These observations resonate with Jackson’s (2017c) observations in relation to the arrangements in 

the MDB that “the degree to which consultation will make a material difference is conditional upon 

any identified Indigenous values aligning with or enhancing environmental outcomes” (p. 179, emphasis 

in original) (see also Finn & Jackson, 2011; Jackson & Nias, 2019). 

Both of these understandings about Aboriginal water and the associated goals imply some 

inherent acceptance of the state’s current water governance framework. It accords with McAvoy’s 

sceptical view of the state’s commitment to “cultural values”: “there is no room for spiritual 

considerations and it would be naïve for Aboriginal people to think that such a framework has any 

ability to protect the spiritual aspects of the rivers” (McAvoy, 2006, p. 99). However, researchers 

argue elsewhere that Indigenous peoples can and/or do creatively manipulate the dominant and 

unwelcome frameworks to determine and enjoy community outcomes and goals (Todd, 2018). This 

notion is observed to some degree in these positions about Aboriginal water as well.  

 
140 Recovered water, meaning water either purchased by government on the market from willing sellers, or “saved” 
through water infrastructure efficiency upgrades and improvements (Grafton & Wheeler, 2018). This water is 
currently mostly held by government water management bodies that are required to use it for certain legislated 
environmentally beneficial purposes. Some private, non-government entities hold and use water entitlements for 
environmental deliveries too (see Jackson & Nias, 2019). 
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Undoubtedly, meeting Aboriginal water demands within Australia’s capped water 

entitlement scheme—one that is based upon the dispossession of Aboriginal peoples—is complex 

and difficult for many overlapping reasons (Jackson, 2018c; Macpherson, 2017; Taylor et al., 2016). 

One complicating factor is that with resources already fully, and in some places, over allocated, and 

the increased treatment of water entitlements as “private property rights”, significant financial costs 

are likely to be encountered to secure water entitlements (Behrendt & Thompson, 2004; Downey & 

Clune, 2019; Duff, 2017; Jackson & Langton, 2012; Jackson & Morrison, 2007). Political costs may 

also be incurred when reallocating water away from existing users (Jackson & Langton, 2012). This 

is especially so given that non-Aboriginal regional populations—particularly irrigators (i.e. those 

who currently hold the majority of water entitlements)—in the MDB and in NSW already see 

moves to reduce available water resources as unfavourable or unacceptable (Schirmer, 2014, p. 23) 

(see also National Irrigators' Council, 2017; Productivity Commission, 2017).141 

Research elsewhere reveals that Indigenous peoples may be concerned about or opposed 

to having their rights brought into the fold of statutory law, including quantifying water use rights 

(Burchi, 2005; Roth et al., 2015). Lindroth (2014) explains, for example, that although calculating 

and “determining the rights of indigenous peoples has benefits for the peoples themselves, a clearer 

situation also benefits the other actors engaged in projects on indigenous lands (businesses, 

governments)” (p. 351). Some see this as form of colonial enclosure in that it subsumes and further 

entangles Indigenous rights and lives into the settler-state’s system of water governance, does not 

challenge the foundation on which they are seeking justice, and accepts or endorses the state-

determined hierarchical ranking of legal systems (Curley, 2019b; Lindroth, 2014; Roth et al., 2015; 

Yazzie, 2013). If similar concerns and opposition are present among First Nations in Australia, this 

may present other complexities and challenges for meeting Aboriginal water demands. 

In what follows, I describe the four proposed arrangements that interviewees most 

frequently discussed.142 These arrangements were presented as solutions or responses to Aboriginal 

water needs. I examine these as sites of struggle for and over Aboriginal water access in the case 

area. The first two were established and implemented by the NSW Government as part of the 

NSW Water Management Act 2000 (WMA) and supporting regulations (introduced briefly in Chapter 

4)—specifically, (1) native title allowances and (2) Indigenous Specific Purpose Licences (ISPLs). 

The second two are water reallocation arrangements proposed and developed by First Nations, 

being (3) the NSW Aboriginal Water Trust and (4) cultural flows. These four arrangements are 

presented in Figure 6-1. 

 
141 Some evidence suggests this low acceptance has fallen sharply in recent years as national water reform policies 
have transitioned from discussion to reality and water scarcity has worsened (Bjornlund, Wheeler, & Cheesman, 
2011). 
142 Other water access issues commonly identified and discussed during interviews included un/restricted physical 
access to waterways and sacred places. While still a key issue, this type of access did not include reallocation of 
water use rights and is not considered here.  
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Figure 6-1: Key Aboriginal water access arrangements described in this chapter 

To add to current understandings about water redistribution arrangements in the case area, 

I sought the experiences and views of water professionals, practitioners and experts currently (or 

previously) actively involved with or exposed to the broader struggle for Aboriginal water access.143 

In the following descriptions, interviewees’ insights are supplemented with government, policy, 

organisational and other document data, to consider: 

• how each arrangement was developed and by whom; 

• who has benefited and in what ways from each arrangement; and,  

• how successfully (or otherwise) water has been accessed by and/or reallocated to 

Aboriginal peoples through these arrangements, with particular emphasis on self-

determination (i.e. Aboriginal ownership and control).  

6.2.1 Arrangements developed and implemented by the NSW Government 

Early in NSW’s water reform, Behrendt and Thompson were engaged as independent 

advisors to the NSW Government agency NSW Healthy Rivers Commission to analyse and 

examine “ways to recognize Aboriginal interests in NSW rivers” (Behrendt & Thompson, 2004, p. 

41). In the same year that the NSW Government rolled out the first Water Sharing Plans (WSPs) 

under these new water reforms, Behrendt and Thompson (2004) criticised that “the [Aboriginal-

focused] initiatives in the legislation are, in their current form, largely unenforceable, and without 

supplementary mechanisms are unlikely to bring about significant change for Aboriginal people” (p. 

95). Nearly a decade later, little had advanced, when Jackson and Langton (2012) highlighted that 

these arrangements were “not supported by policy infrastructure such as consistent guidelines, 

transparent methods for determining allocations and robust mechanisms for meeting objectives 

(targets, standards, indicators)” (p. 116). Around this time, Tan and Jackson (2013) reiterated many 

of Behrendt and Thompson’s (2004) early concerns too.  

My interview data shows that these concerns still remain, 15 years later. As lawyer Kathy 

Ridge (June 2017) stated: “I cannot believe we are still here. You know, the Water Management Act 

went through in 2000. It’s 2017, and there’s no substantive water rights held and managed by 

 
143 Many interviewees raised criticisms reflected in existing law and policy analyses, which I generally do not report 
here. 
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Aboriginal people through that legislation yet.” These statutory arrangements, and the ways in 

which they are implemented, have not just failed to directly address long-standing obstructions to 

Aboriginal water access, but have arguably also compounded these injustices. In the following 

discussion, I reveal how by illuminating their inconsistent, ambiguous and uncertain nature.  

6.2.1.1 Native title allowances 

The Native Title Act 1993 (NTA) provides several provisions relating to water access, use 

and governance. Here, I am explicitly concerned with the means of securing water to satisfy 

recognised native title rights, which the WMA defines as “personal, domestic and non-commercial 

communal purposes (including the purposes of drinking, food preparation, washing, manufacturing 

traditional artefacts, watering domestic gardens, hunting, fishing and gathering and recreation, 

cultural and ceremonial purposes.”144 Recall from discussion earlier in this thesis that these native 

title rights are constrained and limited to “traditional” and pre-colonial uses under current judicial 

interpretations (see Macpherson, 2017; O'Donnell, 2013; Tan & Jackson, 2013). National water 

policy, referred to as the National Water Initiation (NWI), requires that state and territory water 

planning account for native title (Tan & Jackson, 2013). As mentioned in Chapter 4, NSW is one of 

very few Australia’s state and territory jurisdictions to explicitly provide for native title rights in 

water legislation in this manner (Duff, 2017; Tan & Jackson, 2013). In addition to the NTA 

(section 211), the WMA (section 55) also clarifies that no statutory water entitlement is needed to 

access water to satisfy these rights. Each WSP includes clauses that allow for native title water 

needs in water sources in that plan area and for the WSP to be amended to give effect to a native 

title determination reached during the life of the Plan.  

As a consequence of great competition for water and few Aboriginal groups in NSW have 

successfully claimed native title, access to water under the native title provisions of the WMA have 

been limited to date (Hartwig et al., 2018; NWC, 2014; Tan & Jackson, 2013). This is despite the 

fact that the NWI specifies that governments should be accounting for the possibility of native title 

determinations in their water planning, and not just when claims are already determined (Tan & 

Jackson, 2013, emphasis in original). Emphasis within the native title framework on continual and 

unbroken connection to Country makes native title difficult to prove (Macpherson, 2017), 

especially in NSW, the state with the longest history of colonisation. In 2013, Tan and Jackson 

found native title rights appeared in only two of the 35 WSPs across NSW at that time, and for 

those two, they were relegated to “equal to or less than human domestic and pastoral stock use” (p. 

137, emphasis in original). Notably, though, these two WSPs existed outside the MDB along the 

NSW coast in a region where water is not yet over-allocated (and therefore, outside the case 

area).145  

 
144 Water Management Act 2000 (NSW) Dictionary (definition of ‘native title rights’). 
145 These two WSPs have now been repealed and replaced with two others: Water Sharing Plan for the Clarence River 
Unregulated and Alluvial Water Sources 2016 (clause 20) specifies that native title holders, being the Yaegl People, the 
Bandjalang People, and the Githabul People, “are entitled to take [water] pursuant to their native title rights,” 
without specifying volumetric limits. In contrast, the Water Sharing Plan for the Greater Metropolitan Region Unregulated 
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Some interviewees perceived native title as a favourable means for Aboriginal water access 

in NSW given the way these water rights appear—on paper, anyway—to be included and protected 

with the NSW water planning regime. Michael Anderson (Leader of the Euahlayi Nation and 

Northern Basin Aboriginal Nations (NBAN) Representative, February 2018), for example, 

described those whose water rights have been recognised through native title determinations as 

“winners”. But, data collected in this research suggests major obstacles affect how these rights are 

translated into NSW water governance arrangements and therefore limit their effectiveness.  

For instance, one interviewee (June 2017) stated that “for a number of years” the NSW 

Government’s general policy was to determine a specified water volume for native title uses and 

requirements in the event of a successful determination. A former NSW Government water agency 

employee provided further detail on the process: 

We tried to do a bit of work to understand if there was a [native title] determination, what 

sort of volumes might be associated and therefore need to be provided for under Plans. 

But I guess it’s so broad in terms of what the water could be used for. You know, it could 

remain in-stream for someone to go fishing, or have some sort of ceremony, or it could be 

pumped out for you know, 100 people to come and have an event or something. We 

weren’t very successful there because there was too much range of options to understand. 

(Lyndal Betterridge, June 2017) 

The early proposals to address native title water needs, then, seem to have been put to the side. 

Numerous information requests, policy reviews and most interviews returned no explanation of how 

in practice native title water needs are identified, or quantified, indicating there was no official or 

formal process for either. No-one could describe any quantification tools or methods used to 

determine native title water requirements. Indeed, when I asked one former employee about these 

processes, I was told it was all “a bloody great big question mark” (February 2018). Lyndal 

Betterridge (former NSW Government water agency employee, June 2017), explained there were 

no internal processes or triggers to notify individual water resource planners when a native title 

claim was submitted and/or a determination had been made. This was an ad hoc, manual process 

that, in her words, “didn’t work very well”.  

The Barkandji People’s experiences demonstrate the problems described here (Hartwig et 

al., 2018). In June 2015, the Barkandji became the first native title holders within the case area.146 By 

my assessment, up to five WSPs overlap with the area in which the Barkandji People’s native title 

rights and interests are recognised by the Federal Court, including 400km of the Darling River and 

several other water courses.147 Of note, one of these five came into effect on 1 July 2016, one year 

after the determination of native title. As noted, all WSPs across NSW contain specific provisions 

that allow (though, do not require) amendment following a native title determination. Yet, all 

 
River Water Sources 2011 (clause 21) reserves a volumetric amount (26.6ML/year) for native title requirements 
without specifying native title holders.  
146 Western Bundjalung People Part A determination from August 2017 slightly overlaps with the case area to the 
north-east. Several other lodged claims overlap with the case area but are yet to be determined. 
147 Barkandji Traditional Owners #8 v Attorney-General of New South Wales [2015] FCA 604. 
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overlapping WSPs remain unaltered, and continue to state “there are no native title rights in these 

water sources. Therefore the water requirements for native title rights are 0ML/year.”  

NTSCORP Limited, the legal representatives of the Barkandji native title holders, raised 

these matters in their 2016 submission to the NSW Legislative Council’s Inquiry into the 

Augmentation of Water Supply for Rural and Regional NSW. NTSCORP (2016a) highlighted how 

culturally insensitive and misleading these WSPs are, adding that not responding to the legal 

recognition of native title rights like those of the Barkandji can be “extremely distressing for 

Traditional Owners” (p. 15). Following the NWI and the argument put forth by Tan and Jackson 

(2013), the NSW Government should be accounting for native title water rights both prior to and 

after a determination. However, interviews in February 2017 confirmed that at that time, Barkandji 

People had not been consulted about any proposed changes to these WSPs to reflect and 

accommodate their rights, despite being native title holders recognised by the Federal Court of 

Australia since June 2015, and claimants for nearly 18 years prior to that (Hartwig et al., 2018). 

These issues have been raised as problematic and requiring greater attention in several other water 

inquiries and reviews since those 2017 interviews (see Australian Academy of Science, 2019; 

MLDRIN, 2018a, 2018b; Natural Resources Commission, 2019; Productivity Commission, 2017, 

2018), but at the time of writing in late 2019, WSPs remain unaltered.148 

Opportunities to secure native title water access through the WMA was expected to be 

constrained from early days (Behrendt & Thompson, 2004; McAvoy, 2006). Indeed, this partly 

drove the development of alternative water access options, including Indigenous Specific Purpose 

Licences (ISPLs) and the NSW Aboriginal Water Trust, discussed in upcoming sections. What this 

section and the experiences of the Barkandji People highlights, though, is that even where 

Traditional Owners overcome all the obstacles and challenges associated with the native title 

application and determination processes and have their native title rights recognised through the 

judicial system, ill-formed and ad hoc government processes are working to prevent them from 

enjoying their water rights that are supposed to be protected and secured by law. As a consequence 

of this combination of weak law and policy, no water has been secured for ownership or control by 

Aboriginal peoples in the case area via native title provisions.  

6.2.1.2 Indigenous Specific Purpose Licences (ISPLs) 

A second, often discussed Aboriginal water access arrangement is ISPLs. These are 

statutory water entitlements that are intended to provide a means for Aboriginal people and 

communities to access and benefit from water (NSW Office of Water, 2012a). To access an ISPL, 

 
148 As at late 2019, the NSW Government was proposing amendments to WSPs in the case area—including these 
that overlap with the Barkandji People’s native title determination—as part of developing Water Resource Plans for 
accreditation as part of the Basin Plan (see Section 4.5). From reviewing the draft amended WSPs available online 
for public exhibition (see NSW Department of Industry, n.d.-b), it appears that three WSPs will recognise that 
water can be taken to satisfy the exercise of the Barkandji People’s native title rights. At the time of writing, no 
quantified volumes are specified in these draft WSPs. Should these plans be approved and become operational by 
mid-2020 as currently proposed, more than five years will have passed since the Federal Court of Australia 
recognised the Barkandji People’s native title rights and interests. The Natural Resources Commission (2019) 
highlighted this failure and called for action in their recent review of the Barwon-Darling WSP. 
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an application must be submitted and then approved by the relevant Minister. The entitlement 

holder then must use the water in compliance with the licence conditions. These licences were 

developed and introduced in part to address concerns that native title would not provide Aboriginal 

people with sufficient opportunity for water access (NWC, 2014, p. 5).  

While there are several ISPL types available across NSW (Tan & Jackson, 2013), only two 

are available within the case area.149 The first are the Cultural Access Licences (CALs), which are 

available through the WMA (section 61(1))150 in all water sources across NSW (NSW Office of 

Water, 2012a). Water accessed through CALs can be used for “any personal, domestic or 

communal purpose, including drinking, food preparation, washing, manufacturing traditional 

artefacts, watering domestic gardens, cultural teaching, hunting, fishing, gathering and for 

recreational, cultural and ceremonial purposes.”151 In 2017, the NSW Government reported only 

two active CALs exist across the State (NSW Department of Industry, 2017) of which only one is 

within the case area and will be discussed shortly.152 The second licence type are Supplementary 

water (Aboriginal Environmental) access licences available exclusively in the Barwon-Darling WSP 

area153 “for the taking of water by an Aboriginal person or Aboriginal community for enhancing 

Aboriginal cultural value of important lagoons and billabongs.”154 No water has been accessed via 

this licence type (Brad Moggridge, Kamilaroi Water Scientist at University of Canberra and former 

Team Leader, AWI, May 2017).  

Despite these very low uptake rates, interviewees still suggested ISPLs are one of the 

“main” ways that Aboriginal people can access water in the case area, and more so than through 

native title. The reasons for this low uptake are not well understood nor are the origins of these 

licences, as noted by Jackson and Langton (2012): “it is not clear from any descriptions of the NSW 

framework how the Aboriginal specific allocations [i.e. ISPLs] were determined and whether any 

attempt will be made to evaluate their impact” (p. 116). Suggested reasons for low uptake reported 

in literature include limited access to land, infrastructure and financial resources, as well as 

burdensome licence restrictions (Jackson & Langton, 2012; Moggridge et al., 2019; Tan & Jackson, 

2013).155 Interviewees frequently reiterated these reasons, but also revealed additional new insights 

 
149 In unregulated systems outside the case area, a third type of Indigenous Specific Purpose Licence is available. 
These Aboriginal Community Development entitlements permit water access in “periods of high flows by 
Aboriginal persons or communities for commercial purposes up to specified limits” and “can be traded, but only in 
limited circumstances” (NSW Office of Water, 2012a, p. 6-45). Individual entitlements are limited to 500ML per 
water source per year. Some interviewees felt it was unfair that these entitlements are not also available within the 
MDB portion of NSW.  
150 See also Water Management (General) Regulation 2018. 
151 Taken from clause 50(4) of the Water Sharing Plan for the NSW Murray and Lower Darling Regulated Rivers Water 
Sources 2016, but similar descriptions are offered in each WSP. 
152 Searches of the NSW Water Register (WaterNSW, n.d.) reveals the other licence is to a groundwater system 
outside the case area (and so outside the scope of this research).  
153 See clauses 40 and 50 of the Water Sharing Plan for the Barwon-Darling Unregulated and Alluvial Water Sources 2012. 
154 Clause 40(5) of the Water Sharing Plan for the Barwon-Darling Unregulated and Alluvial Water Sources 2012. 
155 Although these licences are sub-categories of other mainstream licences, they function and operate differently. 
Unlike mainstream entitlements which are effectively perpetual and thus offer ongoing security, the rules for ISPLs 
require application and justification for each use. Additionally, these entitlements are uniquely subject to capped 
volumetric limits (generally 10ML/year for CALs and 500ML/year for Aboriginal Environmental Water Licences). 
They cannot be used for any kind of commercial or economic benefit, cannot be traded and cannot be used to 
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and concerns which I detail here, particularly those associated with CALs.156 I also demonstrate 

these challenges and ambiguities of these licences by looking to the Murrumbidgee CAL, which is 

the one ISPL that has been used in the case area to date.  

Lillian Moseley is an Aboriginal water planning specialist with decades of experience 

working in Aboriginal water resource planning and policy in NSW. During our interview, she made 

it very clear that before the idea for these ISPLs emerged, a different arrangement called a “cultural 

right” (which later became the CAL) was originally negotiated around 2000-2001 by her and other 

Aboriginal water advocates involved in water policy development. To be clear, the “cultural right” 

they negotiated was not an entitlement or licence to be granted by the NSW Government’s water 

agency to be held or owned by a person or entity. The original intention was for all WSPs to 

include a mandatory provision that reserved a percentage of environmental water as a cultural water 

“right” to be used to water in-stream and off-stream cultural values as determined and defined by 

local Aboriginal communities. This water reserved for cultural rights would serve a similar purpose 

to a planned environmental flow and therefore, among other benefits, would avoid the requirement 

to pay use fees (Lillian Moseley, April 2018).  

Lillian Moseley (January 2018) explained, though, that negotiations over cultural rights 

stalled for a period of time. She recalled that early in the reform process the NSW Government 

established a group comprised of different government employees to discuss water reforms 

including this “cultural right” and how it might work within the water entitlement framework 

evolving at the national level (see Section 4.5.2). While Aboriginal representatives were on the 

committee, she explained they had not been involved in prior negotiations and were not 

“completely informed or knowledgeable of [Aboriginal] communities’ requirements and needs and 

concerns. At this point water planners disclosed that the cultural water that was [to be] a right, was 

turned into a licence” (Lillian Moseley, January 2018).  

Offering her interpretation of the NSW Government’s justification for creating these 

ISPLs rather than the previously negotiated cultural rights, Lillian Moseley (January 2018) points to 

a state motivation to make Aboriginal use legible and to bring it into the government’s water 

accounting regime:  

The discussion was, “Well, how are we going to monitor this water? If it’s a right, they’re 

going to be going and extracting all this water out of the system and we’re not going to be 

able to monitor it.” They know, and it still applies today, that a lot of these communities 

don’t have the infrastructure to extract, so how the hell were they going to take the water? 

Even if it was a right!? The right was going to stay within the river, and we were going to 

monitor it against the success of the plans! … Government was, I suppose, afraid that they 

wouldn’t be able to monitor the water that was going to be accessed. … All of these 

decisions were made around assumptions [about Aboriginal people], but the assumptions 

 
leverage loans or other interests. Other mainstream statutory licences are without such volumetric, trade or use 
restrictions. 
156 Very little information is available about the Supplementary water (Aboriginal Environmental) access licences 
and this necessarily limits the extent I am able to discuss this particular entitlement. 
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were all wrong and this, then, created more barriers that created the inequity around access 

to water.  

Other (former) NSW Government employee interviewees confirmed these were entirely internal 

government decisions founded on little to no information and no broader dialogue with Aboriginal 

representative organisations. While there was an intention for government to review these licences 

at a later date, there was “no better information [available] to inform a change so it stayed as it was” 

(Lyndal Betterridge, August 2017).  

Many interviewees criticised the use conditions and volumetric limits imposed on these 

ISPLs. Most Aboriginal interviewees perceived the imposed use conditions—specifically, the 

prohibition of using water for direct and indirect economic or commercial benefit including water 

trade—to be unfair, as the following quote (from someone involved in early negotiations about the 

CAL in the Murrumbidgee) illustrates:  

You’ve got government saying, “Oh no, you can’t trade the water because it’s got to be 

used for a cultural purpose, and to trade the water is not cultural.” Whereas we’re saying, 

“Hey! We traded all our life with people for 40,000 years. Actually, the way you’re looking 

at is a narrow way and not the way we look at it,” you know? It’s a different approach, 

different ways. (Anon, April 2017) 

But even outcomes that align more with the state’s constrained interpretation of “cultural” water 

uses (indicated by the acceptable CAL uses presented earlier in this section) are difficult to achieve 

with these licences due to their volumetric limits. For instance, many stressed during interviews that 

overbank flows or those that mimic “natural” flow and flood regimes are preferred for watering 

some significant wetlands and billabongs. But this kind of watering activity requires far more water 

than the mere 10ML available through CALs. One environmental water manager157 told me that at 

least “a couple of hundred” megalitres would need to be delivered to achieve these kinds of 

Aboriginal community-determined outcomes at just one location in the catchment they work (June 

2017). Other interviewees from this field described the licences as “a bit of a non-entity because 

they are for such small volumes of water” (Anonymous, June 2017), and that “It’s going to cost 

more in administration than the 10MLs are worth!” (Anonymous, May 2017). Thus, the volumetric 

limits of CALs render them particularly impractical. 

Interviewees also raised questions and concerns about the ambiguity associated with these 

licences. One source of ambiguity is that there appears to be no quantified minimum or maximum 

volume of water reserved for the purposes of CALs in nearly all WSPs (excluding the Regulated 

Murrumbidgee WSP, as discussed below) or the Supplementary water (Aboriginal Environmental) 

access licences in the Barwon-Darling Unregulated WSP (see Natural Resources Commission, 

2019). As one former environmental water management stakeholder engagement worker (August 

2017) said in regard to CALs: “no one can answer my question of where that 10ML would come 

from.” Some saw this ambiguity as advantageous in that it offers area for leveraging and testing 

 
157 Comments like these from environmental water practitioners are particularly telling because they deal with 
delivering larger water volumes (in the millions of megalitres in some catchments) and measuring the impact and 
benefit of doing so on a regular basis. 
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state water legislation: “If we’ve got 100 people wanting 10ML each, it’s untested so you can see the 

possibilities there” (Phil Duncan, Gomeroi Traditional Owner and Chair of the former First 

Peoples Water Engagement Council, October 2016). At the other end of the spectrum, some 

interpreted this ambiguity more sceptically: 

If the water source in a particular Water Sharing Plan is completely exceeded, they won’t 

allow any new licences to be provided. You know, most of the Murray-Darling Basin is 

over-allocated. They’re clawing their way back now. … if the resources are over-allocated, 

they weren’t going to provide for any new licences for anybody. (Traditional Owner from 

Walgett, February 2018) 

Whether either of these situations will occur—or perhaps some other alternative158—remains 

unclear because no 10ML CALs have actually been applied for to “test” the system.  

The complex ISPL application process likely contributes to this (see Jackson & Langton, 

2012). Reflecting on her experience working with the AWI, Lyndal Betterridge (June 2017) 

explained, for example:  

We weren’t able to create our own type of licence application. All we could do was help, 

you know, tell people how it worked and put them in touch with licencing officers and 

things like that… it’s really a hand-holding exercise to walk people through it. 

Former AWI Team Leader Brad Moggridge (May 2017) identified that there is actually no 

application process for the Supplementary water (Aboriginal environmental) access licences in the 

Barwon-Darling: “I don’t think the Department knows what to do. We approached them and said, 

‘A community’s keen to order it,’ and the Department doesn’t have an application form or 

anything! There’s no policy around it.” This issue was also raised in the Natural Resources 

Commission’s (2019) review of the Barwon-Darling WSP. 

Environmental water managers may offer a means to address or overcome some of these 

issues. For example, most environmental water managers spoke about the potential of “piggy-

backing” ISPLs onto other environmental watering events to achieve greater, combined or dual 

outcomes than is possible separately. Aboriginal peoples are likely to have the most contact and 

hear about opportunities to be involved in water management or access water from and through 

environmental water management and managers. But interviews with environmental water 

managers also revealed other ambiguities that likely impinge on these possibilities.  

Regarding CALs specifically, one environmental water manager (June 2017) had “thought 

10ML maximum per year, full-stop” was available within WSPs via a planned and guaranteed 

instrument like an environmental water allowance.159 This manager was unaware that instead, water 

for cultural uses required individual entitlement applications for up to 10ML each. In another 

example, a NSW public servant involved in environmental water management and delivery was 

 
158 Lyndal Betterridge (former NSW Government water agency employee, August 2017) suggested alternatively that 
“Presumably any limits on number [of licences] or volume would be informed through the application process, 
which would look at any impacts on surrounding users or environment, etc.” But, as Lyndal points out herself, this 
is an assumption too.  
159 Environmental water allowances are arrangements within WSPs through which water can be provided for the 
environment. These are often referred to as “planned” environmental water, and WSPs detail rules or triggers for 
when and how this water is to be released (OEH, 2018). 
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aware only of the unique Murrumbidgee CAL (discussed below). When I confirmed that CALs 

were also available in the catchment where this NSW public servant’s work focuses, they revealed 

“I’ve never heard of that before”, adding that 10ML is “not much” water (May 2017). These 

comments are significant because CALs are available in every WSP for every water source (NSW 

Office of Water, 2012a, emphasis added), many of which in the case area have been operational 

since 2004. Further, most environmental water managers I interviewed—including those quoted 

here—have been in their roles in the case area for a decade or longer. It seems fair to expect 

environmental water managers should know, then, how to advance state water policy and 

objectives. Instead, though, the ambiguity and lack of clear information available about these ISPLs 

may be undermining the potential use and benefits that can be derived from these licences, and the 

support and expertise that environmental water managers could offer in this regard.  

This discussion reveals that initially, the state perceived unquantified Aboriginal water 

rights to be a potential threat to the security of other water users’ rights. The state, then, made 

Aboriginal water use legible and governable and they did so by creating very narrow and 

constrained licence arrangements with little-to-no consideration for Aboriginal communities’ 

requirements, capabilities, needs and concerns (Jackson & Langton, 2012). Data indicates that the 

NSW Government has not given enough (or any) consideration to other complementary factors 

that are needed for these arrangements to actually, as the NSW Government claims, “provide water 

for the benefit of … Aboriginal communit[ies], for personal, domestic, cultural and spiritual 

purposes” (NSW Office of Water, 2012a, p. 6-3). Matters that require greater attention include how 

can Aboriginal peoples apply for and actually use and benefit from these licences; where within the 

already capped resource will the water be sourced to fulfil these entitlements; and, how can 

environmental water managers be better equipped to support Aboriginal water use aspirations 

including through ISPLs.  

As mentioned, only one ISPL has been issued in the case area. Looking at this 

Murrumbidgee example helps to further ground the ambiguity of these arrangements and illuminate 

other anomalous features. The Murrumbidgee CAL is unique in several ways. As mentioned, in all 

other WSPs individual CAL applications cannot exceed 10ML and there is seemingly no upper limit 

to the total volume reserved for access via CALs. In the Murrumbidgee Regulated WSP, however, 

CAL applications can be for any volume up to 2,150ML, which is also the maximum amount 

available. Literature160 and government documents offer no explanations for these particular 

anomalies. Interviews, however, uncovered some of this history: informed and engaged Aboriginal 

representative(s) had strong relationships with Murrumbidgee River water planners as early as the 

late 1990s, prior to when Aboriginal engagement in water planning was mandated. From this 

partnership, a 2,150ML High Security (HS) entitlement was put aside for Aboriginal peoples’ 

benefit during negotiations about and development of the first Regulated Murrumbidgee WSP 

(which took effect from 1 July 2004).  

 
160 Jackson and Langton (2012) considered the Murrumbidgee CAL specifically in their paper. Interviews in this 
research, however, revealed new insights about this example that are not yet covered in literature. 
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Interviewees involved in these negotiations explained that in reserving this water for 

Aboriginal benefit, the entitlement was converted to a CAL, but no-one was sure exactly when. 

One interviewee reflected on this history in the following terms:  

I was thinking it’s great to have an opportunity for people to grow, and access water, and 

be fair dinkum about it but when they put these other little A, B and Cs [i.e. conditions and 

restrictions] on them … It really stitched it up, if you want to call it that, so there was no 

wriggle room at all. (Traditional Owner and Aboriginal person from Walgett, February 

2018) 

That is, many have realised that this conversion to a CAL entitlement undermined the potential 

value and benefit that Aboriginal people and communities could derive from an unhindered 

mainstream HS water licence. Questions were also raised about whether this 2,150ML was 

sufficient for meeting Aboriginal peoples’ needs.  

Another unique—and anomalous—feature about the Murrumbidgee CAL is the current 

holding and access arrangement. The Riverina Local Land Services (LLS), a government agency, 

holds a CAL for all the available water. This means that Aboriginal peoples or communities make 

applications to the Riverina LLS to access this water, rather than the relevant NSW water 

department as is the process for all other CALs. What is problematic is that in the last few years, 

the LLS has imposed its own conditions on using the CAL water. Aboriginal peoples and 

communities applying to use the water must to identify which of the LLS’s management priorities 

their watering project will contribute to and detail expected outcomes and monitoring methods in 

their application (see Riverina LLS, 2018). This is not required when applying for CALs in any 

other water sources. Ian Woods, the Chairperson of the Nari Nari Tribal Council (NNTC), which 

is the only Aboriginal organisation that has accessed and benefited from the Murrumbidgee CAL 

water in the past and likely the only one with the infrastructure to do so, explained (December 

2016): 

the LLS put a lot of their own conditions on [the CAL] and it was conditions for their 

outcomes not our outcomes. So, we decided not to agree to their conditions, and we 

refused to accept the water because the conditions on it were outcomes for the LLS not for 

our mob.  

When these conditions were imposed, the NNTC refused to use this water on principle (Ian 

Woods, December 2016), and have sought an alternative arrangement with the Commonwealth 

Environmental Water Holder (CEWH) (see Jackson & Nias, 2019). There have been no 

applications for the Murrumbidgee CAL since, and the water remains unused.  

Some interviewees raised concerns with this current arrangement. Many, including former 

NSW Government employees, asserted it should not be possible for the LLS, a non-Aboriginal 

government entity, to hold the licence based on the widely-held understanding that “the regulation 

says it has to be an Aboriginal entity that owns it” (Brad Moggridge, May 2017). Indeed, this 

perspective is reflected in government documentation: “Aboriginal cultural water access licences are 

available to applicants of Aboriginal descent. The licence owner could be a local Aboriginal land 

council, an Aboriginal co-operative, Elders council or a qualified individual” (NSW Office of 
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Water, 2012a, p. 6-8). Close inspection of the Water Management Act 2000 (NSW) and WSPs, 

though, reveals there actually are no specific requirements or limitations on who can or cannot 

apply for and hold these entitlements. Instead, they are to be granted based on the taking and use of 

the water rather than the holder per se. That is, WSPs state these entitlements: “may only be granted 

for the taking of water by an Aboriginal person or Aboriginal community.”161 Thus, if the Riverina 

LLS holds the Murrumbidgee CAL on behalf and for the benefit of the Aboriginal community 

within its jurisdiction and they are supporting Aboriginal peoples taking and using that water,162 

then the current holding arrangement is perhaps more legitimate than some argue. In saying that, 

though, this entitlement and the regulations around it are evidently confusing and yield multiple 

interpretations, including among people actively involved with and exposed to Aboriginal water 

policy in NSW. Plus, while Riverina LLS’s legality as the licence holder may be explained, 

interviewees’ questions remain as to how its use of this water has benefited Aboriginal peoples and 

whether it will do so in the future.163  

There might be some synergies between these arrangements (native title allowances and 

ISPL) developed and implemented by the NSW Government and some Aboriginal water 

preferences as described earlier (Section 6.2), particularly non-commercial outcomes and goals. 

From reviewing these arrangements, however, it is clear they do not facilitate the degree of 

ownership and control that many Aboriginal people desire. In fact, questions arise about how these 

arrangements actually aid Aboriginal peoples’ water access at all, and whether they instead serve as 

obstacles. As Lillian Moseley (January 2018) so pointedly explained:  

Water policy and decision-making processes have placed too many rules and conditions 

restricting Aboriginal access or use of water for social, cultural and economic needs. Still to 

this day, government has not made any equitable provisions or attempts to change policy 

to meet the needs of Aboriginal people and to create equable outcomes, whatsoever. In 

fact, the policymakers and water planning process have created more barriers, developing 

policy on assumptions without credible evidence or understanding Aboriginal peoples’ 

water uses and needs. Government has reneged on all of its commitments to Aboriginal 

people and deceitfully created an illusion of inclusion that manipulated Aboriginal people 

into believing they would receive benefits within the water reform and water management 

legislative regime, stamping out any Aboriginal rights to water. 

With this in mind, I now turn to review data collected about alternative arrangements proposed by 

First Nations in the case area since the year 2000.  

6.2.2 Arrangements proposed by First Nations 

Anticipating the problems with these statutory arrangements and dissatisfied with the 

outcomes from changes to NSW water law, Aboriginal peoples and their proponents have put 

 
161 Clause 67(4) of the Water Sharing Plan for the Murrumbidgee Regulated River Water Source 2016 and clause 50(3) of the 
Water Sharing Plan for the NSW Murray and Lower Darling Regulated Rivers Water Sources 2016, for example, but also 
reflected in other inspected WSPs. 
162 Though not necessarily all Aboriginal communities along the Murrumbidgee water source, such as those in 
Balranald, which is on the Murrumbidgee River but actually in the Western LLS region.  
163 Interviews with Riverina LLS staff revealed there are genuine hopes and plans to use this water for the benefit 
of their constituent community. I do not wish to take away or negate these intentions. But to date, these plans 
remain just that. 
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forward alternative options and models that better align with Aboriginal positions on water 

ownership and control.164 Here I only focus on the two arrangements that interviewees most 

frequently raised during interviews, but I acknowledge that a number of other ideas for 

accommodating Aboriginal water needs within government’s water frameworks have also been 

suggested over the last 20 years.  

6.2.2.1 NSW Aboriginal Water Trust 

Aboriginal representative organisations proposed the NSW Aboriginal Water Trust in the 

early 2000s, when land and water rights were formerly being separated under legislative reform 

required by national water policy (Marshall, 2017; McAvoy, 2006). The original aim was to facilitate 

ownership of water entitlements on behalf of Aboriginal communities across NSW. The 

entitlements would be acquired via funds generated by a NSW Government levy on water licences, 

similar to the way funds were raised to buy land for Aboriginal people under the ALRA (McAvoy, 

2006). Tony McAvoy, a key Aboriginal lawyer involved in the early negotiations of the Trust 

(December 2016), highlighted this Trust model was proposed so that “over time the trust should 

get to a point where it’s able to self-sustain that could then be used as an offset against the 

compensation claims that are coming under native title.” Overall, it was hoped that the Trust could 

break the historical pattern of dispossession of water rights which arose due to Aboriginal land 

dispossession and ownership nuances in the context of complex government frameworks (as 

examined in the previous chapter).  

The NSW Government agreed to the creation of an Aboriginal Water Trust, but what 

eventuated “was markedly different to that proposed” (McAvoy, 2006, p. 102). Rather than a self-

sustaining trust, the government’s “trust” was a one-off financial commitment from Treasury that 

operated more like a grants program. The financial commitment was just two percent of the 

proposed amount (A$5million compared to A$250million) and had to cover administration and 

operational costs as well as the grants (Marshall, 2017). Despite the original aims of the proposed 

Trust, no water licences were purchased. Buying water entitlements was indeed valid, as confirmed 

by the funding guidelines (Department of Natural Resources, 2006a, 2006b)165 and licence 

purchases were even a nominated Key Performance Indicator for the Trust (Marshall, 2017, p. 

179). But, as the original Executive Officer of the Trust Dr Virginia Marshall (2017) explains, the 

cost of commercial water licences coupled with inadequate Treasury funding “impeded the capacity 

of the Aboriginal Water Trust” to purchase licences (p. 180). Instead, 16 Aboriginal organisations 

were awarded funding to improve infrastructure and develop business cases for water-based 

enterprises and operations, with the largest grant being approximately A$300,000 (Marshall, 2017). 

 
164 For example, an “Indigenous water access entitlement” could be created that is different to existing native title 
water access provisions, where “Indigenous landholders, with rights to land either under native title or land rights 
legislation… [are] accorded a statutory entitlement to take and use water on their lands for purposes extending to 
commercial use” (Macpherson, 2017, p. 1162). Another model is an Aboriginal water fund or bank. Here, money 
or water could be applied for by Traditional Owners, individuals, organisations, etc, and shares some similarities 
with the NSW Aboriginal Water Trust presented here. A further option is an Aboriginal water holding body (see 
Macpherson, 2017). 
165 Thanks to Brad Moggridge for supplying this (former) Department of Natural Resources documentation. 
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McAvoy (2008) described this outcome as absurd: “one could buy a pump and pipes but not the 

water entitlement to flow through the pump and pipes nor the land onto which the water might 

flow” (p. 9). The Trust ended in 2009, with unused funds returned to NSW Treasury (Marshall, 

2017; NSW Office of Water, 2012a).  

In addition to these significant financial limitations, some interviewees also saw issues with 

the timing of the Trust. First, even though the Trust was proposed and agreed to by the NSW 

Government in 2002 (McAvoy, 2008), the first grants were only eventually made in 2007-08 and 

then for just two more years after this. Lawyer, Kathy Ridge (June 2017), saw these time delays as a 

great and unnecessary impediment:  

Even if they’d just bought those licences at the beginning, the assets would have 

appreciated. I think in most valleys, the water licences went up three to five-fold. In a year 

or two years, they would have had $15million in the fund if they’d done that, plus being 

able to temporary trade that water for profit while they were trying to figure out a way of 

allocating that water to people [would have supported this]. Instead, they took their time 

trying to work out how to allocate water to [Aboriginal] people and didn’t ever get around 

to doing it. 

Second, some interviewees perceived the timing of the Trust to be premature. Several former NSW 

Government employees suggested the potential benefit of the Trust was compromised because 

many Aboriginal communities did not really understand water management or how the Trust 

worked when it was introduced (Lillian Moseley, Aboriginal water planning specialist, January 2018; 

Traditional Owner and Aboriginal person from Walgett, February 2018).  

Overall, most interviewees looked at the model favourably but believed it had been 

undermined by these financial limitations and timing issues. Most agreed that such a model could 

still be favourable if resurrected now. For example: “I don’t think it’s too late to set up the 

Aboriginal Water Trust but instead of getting in early before the market expanded, we’ll now have 

to buy in at full price” (Tony McAvoy, Aboriginal Lawyer, December 2016). To succeed with such 

a development, governments and Aboriginal advocates will need to reflect on and learn from the 

challenges of the NSW Aboriginal Water Trust. At the very least, ongoing government 

commitment and political will is required, as is greater community awareness and support for 

Aboriginal organisations and communities producing grant applications. Crucially, as alluded to 

throughout this discussion, a significantly greater financial commitment is also needed to support 

licence acquisition and associated economic development needs. If proponents argued that 

A$250million was needed to address Aboriginal water access needs in the early 2000s, a time when 

water was much cheaper, then it follows that magnitudes more will be needed to establish a 

comparable trust in today’s water market climate.  

6.2.2.2 Cultural flows 

The second arrangement considered here is “cultural flows”. The concept of cultural flows 

was originally developed by First Nations leaders in south-east Australia in the 2000s. Weir (2009) 

explains that this term was coined by Traditional Owners “to speak to policy-makers accustomed to 
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the terminology of environmental flows” and who assert their “distinct Indigenous identity and 

political status” by using the word “cultural” (p. 124). As I have mentioned elsewhere in this thesis, 

cultural flows was formally defined by MLDRIN delegates in 2007 within the Echuca Declaration 

(and adopted by NBAN in 2010) as “water entitlements that are legally and beneficially owned by 

the Indigenous Nations of a sufficient and adequate quantity and quality to improve the spiritual, 

cultural, environmental, social and economic conditions of those Indigenous Nations” (MLDRIN, 

2010). Here I detail interviewees’ efforts to translate the cultural flows idea into a form of statutory 

water access arrangement (i.e. water licences or otherwise) and show that none that align with First 

Nations’ understanding of cultural flows have advanced in practice to date. I will return to discuss 

discursive and political dimensions of the cultural flows concept later in this chapter (see Section 

6.4.4). 

The Indigenous Water Sub-Committee of the first Basin Community Committee (BCC)166 

(2009-2013) proposed an arrangement during Basin Plan development, where 5% of available water 

in each Water Resource Plan would be reserved for Aboriginal cultural flows. Kathy Ridge (June 

2017), lawyer and a member of these committees, explained that this 5% would be made up of 

“three percent … from environmental water and two percent from within the SDL”, or in other 

words, consumptive water. This arrangement was to be “inclusive of social and economic 

outcomes, as well as spiritual, cultural and environmental” (Kathy Ridge, Lawyer, June 2017). BCC 

Meeting Minutes (21 July 2010) confirm that the Indigenous Water Subcommittee recommended 

that the MDB-Authority167 consider a legislated requirement “that each Water Resource Plan 

provide for Aboriginal cultural water to be allocated as a portion of both the environmental water 

requirements (cultural and spiritual) and long term average annual diversion limits (community 

development and commercial)” (BCC Meeting 10 Minutes, 21 July 2010, para 120(b), p. 15). The 

MDB-Authority advised in response that “provisions in the WRP will be included with regards to 

cultural water” (BCC Meeting 11 Minutes, 31 August 2010, para 39, p. 6) but details were not 

provided at that point on the form this would take.168 When introduced, the Basin Plan did not 

include the arrangement recommended by the Indigenous Water Subcommittee nor any other 

arrangements to allocate or redistribute water to Aboriginal people. Instead, the Plan merely 

required that state and territory governments consult on the topic, stating that “A water resource 

plan must be prepared having regard to the views of Indigenous people with respect to cultural 

flows” (Basin Plan clause 10.54).169  

 
166 The BCC provides “a community perspective on a wide range of water resource, environmental, cultural and 
socioeconomic matter” and members are selected for their water expertise and interest (MDBA, 2019b). BCC 
members are key contacts for the MDB-Authority (MDBA, 2019b).  
167 The MDB-Authority is established by the Water Act 2007 to oversee water resource planning in the Basin. It is 
supported and advised by (and distinguished from) the MDBA agency (MDBA, 2019a).  
168 I accessed these meeting minutes through information request from MDBA in mid-2018.  
169 Interviewees raised other examples of specific negotiations that followed this model. For example, at the NSW-
scale, negotiators had argued that “environmental water [alone] did not sustain our cultural values so we wanted to 
be able to identify a percentage of that water as a right to water our cultural values” (Lillian Moseley, January 2018), 
and so the cultural “right” that was originally negotiated (and discussed above) was to be two percent of the 
environmental pool. Discussion above in Section 6.2.1.2 reveals the disappointing fate of these negotiations. 
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Around the time the Basin Plan was released, the MDBA also endorsed and then partly 

funded a National Cultural Flows Research Project (NCFRP). The outline for this program was 

established during Basin Plan development in 2010, with the project completed in 2017 and results 

publicly released in 2018 (NCFRP, 2017b, p. 11). A significant component of the research was to 

determine the flow regimes needed to achieve cultural flow objectives and outcomes at two case 

studies which were both in NSW: Gooraman Swamp off the Culgoa River near Goodooga in the 

north, and Toogimbie wetlands of the Murrumbidgee River near Hay in the south. Water was only 

delivered to the southern case study site, though, which is on a NNTC-held property.170 NNTC 

Chairperson, Ian Woods (December 2016), explained that his organisation’s participation in this 

project was premised on the aspiration (and expectation) to have water redistributed to their 

community:  

We’ve told them [the project team] about why things on Country are important to us, like 

the vegetation, the water, the animals, right? We’re justifying why we need this water. … 

We’ve also got experts to say when we need the water. We’re documenting all that there so 

that when we go to government and say, “We want water,” and they say, “Why?” well then 

we can justify and say, “Here, read this document that says why we need it, how much we 

need, and this is when we need to use the water.” We need a water licence that can achieve 

all of that, plus on that licence we want to be able to trade … We’ve said to the project’s 

organisers from the start that if we can’t get water out of this project, it’s a waste of time. … We’ll give 

them our uses to justify why we need it. And hopefully, at the end of it, both the state and 

federal governments will take notice of that. (emphasis added) 

Indeed, a key recommendation from the project was that “First Nations require the permanent and 

ongoing ownership of water for cultural flow purposes that has the same status as commercial 

water rights, and with the flexibility to ensure the long-term development of sustainable 

enterprises” (NCFRP, 2017b, p. 20).  

Despite these clear preferences and recommendations for Aboriginal ownership of 

entitlements, no water has been transferred to Aboriginal peoples. Instead, there is now an ongoing 

relationship and agreement being negotiated between the CEWH and NNTC to continue these 

watering events, but these entitlements remain held by the CEWH. Neil Ward (then Director of 

Aboriginal Partnerships, MDBA, January 2017), saw that such a partnership arrangement was a 

great stepping-stone, but he also argued that “it shouldn’t be the end of the game”:  

At the moment, when they’re sort of consulted and partnered with and it’s the CEWH’s 

water, at least they’re there and they’re learning and it’s a stepping-stone. I think it’s 

positive and I would never rain on that parade but it’s not the end of the game. The end of 

the game is really Aboriginal people owning water so they have the independence, the self-

esteem and the dignity that comes from managing your own destiny.  

Both arrangements proposed by First Nations emphasise the importance of water ownership and 

control, and by association, the flexibility and freedom for Aboriginal peoples to choose how to use 

 
170 The Murrawarri Traditional Owners in the north preferred a natural overbank flow (i.e. flood) event to fill 
Gooraman Swamp which requires significant water volumes and was not possible as part of this project. It was 
reported that “any potential delivery of water to the site will require further investigation and agreement with the 
NSW and Queensland Governments, as with upstream and downstream water users and other stakeholders” 
(NCFRP, 2017a, p. 7). 
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and benefit from this water. First Nations water advocates and scholars continue to see merit in 

these kinds of arrangements and advocate for their implementation (Altman, 2004; Jackson & 

Langton, 2012; Macpherson, 2017).  

6.3 The Echelons of Rights Analysis 

Discussion thus far shows that despite ongoing and growing Aboriginal water justice 

advocacy, Aboriginal peoples have not secured any new access to water through reallocation or 

redistribution arrangements since 2000 in the case area. To more fully interpret the significance of 

this battle for water, I use the Echelons of Rights Analysis (ERA) tool developed by Boelens and 

colleagues (Boelens, 2008a, 2008b; Zwarteveen & Boelens, 2014). As introduced in Chapter 3, the 

ERA is a useful tool for analysing water injustice-related conflicts particularly where state or 

statutory institutional arrangements, norms, laws, and sources of authority co-exist with non-state, 

“local” and/or “customary” systems. 

According to its designers, the ERA helps to “deepen the understanding of the particular 

and entwined political, socioeconomic, technical-biophysical and cultural dynamics that contribute 

to overt and covert injustices” (Zwarteveen & Boelens, 2014, p. 148). It does so by distinguishing 

and illuminating four simultaneous and interconnected “echelons” or components of 

environmental and/or natural resource conflicts and struggles. Table 6-1 below presents these four 

echelons and their extension to the examined case. These four echelons are deeply, intricately and 

intrinsically interconnected (Boelens et al., 2018), and can reinforce or challenge the status quo 

(Komakech et al., 2012). Disentangling each echelon can be especially difficult where neoliberal 

principles, language and logics are ingrained in water management and governance. This is because 

certain arrangements, features and consequences at each of the echelon levels are assumed, taken 

for granted, and seldom discussed, which renders them apolitical and ahistorical and makes them 

difficult to question or challenge (Joy et al., 2014).  

The ERA is useful to this research for two key reasons. First, it reveals the conflict is about 

much more than (only) struggles over distribution of and access to resources, and includes 

legitimacy, power and jurisdictional contestation too (Boelens, 2008a; Ribot & Peluso, 2003; Sikor 

& Lund, 2009) and by extension, arguably the right to self-determination.171 Second, it assists in 

revealing and problematising the deeply complex, political and historically-embedded nature of 

water policy and distributional decisions that neoliberal water governance tends to neutralise, 

naturalise and mask (Achterhuis et al., 2010; Joy et al., 2014; Roth et al., 2015). Overall, it 

illuminates the legacy of excluding Aboriginal peoples from accessing, holding, using and owning 

water on terms on terms determined by First Nations. Further, it shows how neoliberal water 

governance reifies and perpetuates this exclusion in multiple and interconnected (though often 

hidden) ways. In what follows, I present my analysis of the data already offered so far and also 

 
171 Other scholars have certainly suggested that Aboriginal water struggles are about much more than access to 
water resources (i.e. such as matters of legitimacy and jurisdiction (Jackson, 2019; Taylor et al., 2016; Weir, 2009)), 
but this tool helps to clearly breakdown and examine its separate (though interconnected) parts. 
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Aboriginal Communities for Riverina LLS, May 2018), suggested land access via a lease or other 

agreement with the landholder could be acceptable too, though this has not yet been tested.  

Access to finance is another issue. While the former AWI successfully convinced NSW 

Treasury to waive some licencing fees associated with ISPLs from mid-2014 (Moggridge et al., 

2019; NWC, 2014), money is still needed to pay for other water costs, pumping costs, labour, 

diesel, as well as to install, and maintain infrastructure to move the water (Jackson & Langton, 

2012). As James Ingram (Waagin Waagin Project Group, April 2018) aptly explained this situation: 

“Water doesn’t come cheap no matter whether it’s free or not.”  

Negotiating water access and benefits also requires other less tangible resources like time, 

capacity, understanding and broader support. Interviewees often emphasised how complex and 

specialised “water lingo”. Providing water to significant cultural sites or wetlands, or farm plots 

requires specialised and/or technical knowledge. All environmental water managers I interviewed 

indicated some level of interest in extending support or advice to First Nations about how to 

achieve or pursue environmental or cultural-environmental outcomes. However, they reported 

mixed accounts of actually providing this kind of support due to assorted reasons including limits 

to their own capacity and resource access; their perceptions about the (in)appropriateness of 

existing government systems and processes to provide this support; and, perceptions about 

Aboriginal communities’ and organisations’ skill sets and capacities. Additionally, the legal 

complexity and protracted nature of these contestations requires persistent, continual and 

specialised legal expertise, particularly where native title issues are involved (as we see from the 

Barkandji case). 

Overall, MLDRIN’s Executive Officer, Will Mooney (October 2016), summarised the 

resource access issues described here as:  

It’s not the case of “just add water” and suddenly there’d be all these positive outcomes if 

you gave Aboriginal people water. There’s other stuff that needs to be done to make sure 

that’s successful. But they certainly should be given water and that would be really valuable. 

While the NSW Aboriginal Water Trust in the form implemented by the NSW Government partly 

recognised that access to other resources and infrastructure were needed, it only provided for these 

and not water. Altogether, poor or lack of access to these kinds of resources (including water itself), 

combined with constrained abilities or capacities to use these resources even where access is 

possible, can impede the benefits that Aboriginal peoples obtain from water. I build upon this point 

in the next chapter where I describe and analyse water use and benefit among current Aboriginal 

water holders. 

6.4.2 Rules, norms, laws and regulation: Content and process issues 

The second echelon to this conflict concerns the extent that rules, norms and laws of 

neoliberal water governance recognise the distinct rights and interests of Aboriginal peoples. I show 

here how the content of neoliberal water governance rules, laws, norms and policies treats 

Aboriginal water rights and interests as token and paternal, framing them as inferior to other water 
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users. Additionally, the ambiguity of the NSW Government’s processes associated with these 

Aboriginal water access arrangements further reinforces this perception of inferiority. 

Recall that Aboriginal people have consistently called for states to provide a reparative 

response for their dispossession of Aboriginal peoples from their land and waters, and the ongoing 

contemporary legacies this has created (Jackson, 2015; Weir, 2009). One element of this response, 

many argue, should include permanent water reallocations to Aboriginal Nations which they can 

use to transform the status quo. By contrast, as I have illuminated in this chapter, the rules and 

regulations of the arrangements introduced by the NSW Government offer Aboriginal peoples with 

only temporary, limited and narrow water access options. Jeanette Crew (Traditional Owner and 

Yarkuwa Chairperson, May 2017) saw these practices as putting “barriers up for one section of the 

community without putting the same barrier up for everyone else.” 

Ironically, the state’s rules require that these “traditional” Aboriginal rights must conform 

with the “modern” state legislative water access framework. That is, these rights and interests must 

be packaged into individualised water licences that are separated from land access and which 

Aboriginal peoples have to apply for through state legal processes and comply with state-imposed 

use conditions. Yet, none of these principles or notions are consistent with “traditional” Indigenous 

worldviews, understandings or processes. Those Aboriginal water uses that do not “fit” the 

supposed “traditional” Aboriginal water use framework created by the state effectively become 

invisible and without an “official” permit are rendered illegal (Roth et al., 2015). In sum, the 

Aboriginal-focused water access arrangements introduced by the NSW Government are at odds 

with Aboriginal demands for water use rights. They are tokenistic and paternal in nature and 

compared with other water users inequitably treat Aboriginal water interests as inferior.  

Not only is the content and nature of these arrangements problematic, but interviews 

revealed serious concerns about the lack of clear process and substance behind them. In the case of 

native title water rights, for example, exactly how they are incorporated into WSPs—either during 

initial plan development, or when a native title claim is determined once a WSP is in operation—

was difficult to ascertain. At best, former NSW Government water agency employees described it 

as a deficient, ad hoc and manual process. Indeed, in the two only instances where the NSW 

Government has included native title rights in WSPs (both outside the case area), this occurred only 

because native title claimants’ or holders’ legal representatives raised the matter with the NSW 

Government and not through any government-driven process.172 This provides further evidence of 

the lack of systemised process and signalling an absence of regard for the security of Aboriginal 

water. The case of attaining ISPLs also lacks transparency, as detailed earlier in Section 6.2.1.2. 

These findings call into question the actual attainability and security of the Indigenous-specific 

water access arrangements introduced by the NSW Government.  

 
172 Evidence to Inquiry into the Augmentation of Water Supply for Rural and Regional New South Wales, NSW General 
Purpose Standing Committee No. 5 – Industry and Transport, Broken Hill, 26 October 2016, p. 5 (Ms Hema 
Hariharan, Manager, Strategic Development Unit, NTSCORP). Retrieved from 
https://www.parliament.nsw.gov.au/lcdocs/submissions/56268/084%20NTSCORP.pdf. 
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To redistribute water use rights to Aboriginal peoples (or frankly anyone else) within a 

closed and fully allocated system, rights to an equivalent amount need to be sourced from 

somewhere else or someone else within the capped limit (Jackson et al., 2019). In the case study 

area, a senior environmental water manager (December 2017) framed the challenge this way: “there 

is no ‘new’ water—to provide water towards any new use, it needs to be recovered from another 

use.” Lillian Moseley’s (January 2018) experience resonates with this conclusion:  

There’s no water available. It’s all been allocated. So, where’s the water going to come from 

at the end of the day? It’s going to actually come from either the environment or the 

irrigators’ bucket. Someone’s going to miss out. And I can’t imagine the irrigators wanting 

to give up any of their water allocation without claiming compensation. For that reason, 

government will always take the easy way out because they don’t want to risk the backlash 

from the irrigators. As it is now, governments are buying back water for the environment 

and I don’t see government buying back water for Aboriginal people. I was told by a water 

planner that the only way Aboriginal people can access water for cultural values is through 

the CEWH’s or OEH’s allocations. I was basically told that there is no hope for Aboriginal 

people to access water for economic uses.  

These fundamental principles or norms of water sharing, key to contemporary neoliberal water 

governance in Australia, protect quantified water volumes pledged to existing use(r)s under 

privatised property arrangements. This discussion shows that the distinct rights and interests of 

Aboriginal people are not recognised and that the statutory arrangements lack procedural substance. 

Overall, Aboriginal norms and priorities are largely ignored within current water governance, an 

issue that Aboriginal interviewees regarded as fundamentally unfair.  

6.4.3 Regulatory control and political authority: Maintaining the status quo 

The third echelon concerns struggles and contests over representation and political 

authority, particularly regarding water distribution. Aboriginal peoples hold inherent authority to 

speak for and about water resource governance (Jackson, 2019; Macpherson, 2019; Morgan, 2011; 

Weir, 2009). Jackson (2019), for example, highlights that First Nations communities in Australia 

“look to their law and custom as a source of legitimacy for making decisions about water” (p. 16). 

Community control is important not only over the information and knowledge that First Nations 

share and contribute to these processes and associated outcomes, but also over determining the 

governance and decision-making processes and terms of engagement themselves (Jackson, 2019; 

Weir, 2009). My data shows, however, that water allocation decision-making processes continue to 

uphold and protect the preferences of already powerful stakeholders and their assumed authority 

and entitlements. Aboriginal peoples and their interests remain excluded not just from the content 

of statutory Indigenous-specific water access arrangements (see the previous, second echelon), but 

also from their design and from the decision-making authority of water distribution governance 

frameworks, as I show here.173  

 
173 This indicates how intricately this third echelon connects to the second. In fact, some applications of the ERA 
consider these two echelons together as “governance” (see de Bont et al., 2015). 
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Power asymmetries in Australian water governance are legacies of colonial Australian law 

when the state assumed the right to impose a legal framework under which no one can own 

“natural waters” (O'Donnell, 2013). States vested waters in the Crown, assumed the authority to 

control water resources, and took legal responsibility for its management and distribution 

(O'Donnell, 2013). This includes not only constructing, issuing and revoking water rights, 

entitlements and licences (including ISPLs), but also defining water rights holders’ obligations (see 

Seemann, 2016). By extension, states have monopoly on law and regulation production as well as 

the power to police those laws and punish where these regulations are not complied with (Boelens, 

2009). Existing water entitlement holders hold significant authority too. Their assumed authority 

stems largely from dominant norms of water use and historical privilege, backed by state power in 

the form of developing irrigation systems, practices, policies and entitlement regimes (Berry & 

Jackson, 2018). More recently, state power has reinforced this “imagined” sense of entitlement by 

framing and treating water entitlements as private property rights through (privatisation and 

marketisation) reforms, which has permeated wider (and further reinforcing) discourse (Downey & 

Clune, 2019).  

These assumed arrangements and authorities were only possible with both the historic and 

ongoing erasure and exclusion of Aboriginal peoples’ political-legal interests and authorities (Berry 

& Jackson, 2018; Jackson, 2017b; Macpherson, 2019; O'Donnell, 2013; Weir, 2009). Embedded in 

historical colonial development, they shaped the trajectory of Australia’s national development and 

created enduring barriers for Aboriginal peoples to access water and land. In the context of 

neoliberal reforms, those already powerful actors maintain their power by dictating and carving out 

spaces where Aboriginal peoples may access water, exercise power and/or seek recognition 

(Kashwan, MacLean, & García-López, 2019; Lindroth, 2014). In other words, states and existing 

entitlement holders are invested in maintaining this status quo because doing so continues to 

exclude certain actors and issues as well as (re)produce inequitable distributional and power 

relationships that benefit them (Kashwan et al., 2019).  

The Indigenous-specific water access arrangements are one key example of how these 

already powerful actors maintain their monopoly on political authority in water governance in 

NSW. Many Aboriginal interviewees (and supporters) view these arrangements as illegitimate not 

just because of their content and process (see previous echelon) but also for the following 

procedural and authority related reasons: 

• Government defined the shape of these Indigenous-specific water entitlements and 

arrangements without advice from long-involved and well-informed Aboriginal peoples 

and/or advocates. Fred Hooper (Murrawarri Traditional Owner & NBAN Chairperson, 

January 2017) explained: “The cultural purposes should be defined by First Nations, not by 

government or Anglo-Saxon people that don’t know Aboriginal culture.” 

• Government changed the conditions and regimes without First Nations’ input. This is 

demonstrated with the alterations to the Murrumbidgee CAL described earlier, as well as 

the differences between the NSW Aboriginal Water Trust as proposed and as 

implemented.  



  

Page | 145 

• Government failed to respond to, recognise and accommodate limited native title rights, 

even when another arm of the state (i.e. Federal Court of Australia) determined these rights 

exist and the matter was raised numerous times by native title claimants and their legal 

representatives, as in the Barkandji People’s native title water rights experience. 

• Government dictated if, how, and when, these (weak) water allocation arrangements were 

introduced, improved and/or changed.  

In sum, the creation and development of these arrangements lacked Aboriginal involvement and 

voice. Instead, the state subjectively defined, recognised and re-constructed “legitimate” Aboriginal 

water use and access in essentialised and narrow terms that do not impinge on market operations or 

existing water users’ rights.174 By formalising these perspectives in mainstream water governance, 

only those aspects of Aboriginal water access and use that fit into the existing status quo are 

rendered definable, legible, controllable, disciplined and governable (Boelens, 2009), effectively 

silencing others that do not (Achterhuis et al., 2010; Roth et al., 2015).  

Interviewees opposed these frameworks on a more fundamental level too, with many 

Aboriginal interviewees expressing views like that of a Sovereign Wiradhuri man (May 2017): 

“Aboriginal water rights, they should be up to us. It shouldn’t be determined from a Eurocentric 

point of view ‘cos then it’s European water rights. We’ve got to take the onus on ourselves to 

reclaim our responsibilities and obligations.” In relation to CALs, but applicable to other measures, 

another interviewee (Anonymous, April 2017) explained that “[Water access should be] ground 

strong in culture whereas at the moment, it’s ground strong in what government thinks it should 

give people. ‘Here’s 10ML. Piss off and shut up!’ That’s really what they’re saying.” Thus, instead of 

the progressive or transformative potential some people see that redistributing water rights (and 

power) to Aboriginal peoples could offer, water reallocation in the case area appears to reinforce 

Australia’s history of unjust water access and allocation patterns. Behrendt and Thompson’s (2004) 

reflection from 15 years ago that “The status quo of the distribution of resources and existing 

legislative frameworks are too readily relied upon as an excuse to limit the range of solutions 

available to Aboriginal people” (p. 73) clearly remains true today. 

It is important to also point out that Aboriginal peoples exercise power and authority in 

advocating for more and improved government responses to Aboriginal water rights. They do so 

both inside and outside of state-created spaces and opportunities to present their voices (Jackson, 

2015; Taylor et al., 2016; Weir, 2009). As already explained in this thesis, since the year 2000 but 

particularly since 2004, governments have increasingly acknowledged Aboriginal political authority 

and representation within water governance (Jackson & Moggridge, 2019). Sikor and Lund (2009) 

highlight that the perceived legitimacy of claims for rights and property are historically contingent 

and that a whole range of structural, political, discursive and actor-based factors contribute to the 

“right moment for pressing” these claims (p. 7). Following their ideas, I see that the last 15 or so 

years has been this “right moment for pressing” Aboriginal water rights claims in the case area. 

 
174 The kind of ambiguity and associated subjective assumptions surrounding Aboriginal water needs described here 
is reflected in the social justice framework analysis by Lukasiewicz et al. (2013) of the framing of the environment 
as a shareholder within Australia water reform. 
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“Contemporary political constellation of institutions” (Sikor & Lund, 2009, p. 7) do now recognise 

some action to redress these claims is valid and needed. But, importantly, it is not the specifics of 

Aboriginal water rights activists’ and scholars’ claims that states and policymakers see as valid, 

otherwise more radical action—including reallocation of water to Aboriginal peoples—would have 

been observed. Thus, already powerful actors still maintain control over agendas, including setting 

what they do and do not contain (see Kashwan et al., 2019; McLean, 2017). 

For instance, even with the above-mentioned shifts since 2000, my data indicated that 

governments have still predominantly excluded Aboriginal people or at beast treated them as an 

after-thought in water governance. At the NSW scale, Dr Virginia Marshall (Aboriginal lawyer and 

Inaugural Indigenous Postdoctoral Fellow and the Australian National University, September 2017) 

highlighted how the State Government excludes and constrains Aboriginal political authority: 

in NSW particularly, Aboriginal people are completely and utterly limited by the structure 

of water policy and water laws that are set up… We have governments and we have 

institutions that expect that their privilege from those early days to today has to be 

maintained. And then, “We’ll just give a little bit of those rights and interests to Aboriginal 

people as long as we don’t change the status quo.” 

Consistent with this observation, one NSW-based environmental manager (June 2017) commented 

that “The focus for Water Resource Plan development to date … has been generally ‘status quo 

with some small fixes.’” This resonates with the argument from Kashwan et al. (2019), that “[t]he 

powerful actors in state and society, who benefit from the status quo, also happen to be the main 

beneficiaries of neoliberal institutional reforms” (p. 141, emphasis in original). At the national scale, 

the Australian Government (intentionally or otherwise) also failed to invite Indigenous 

representatives to participate in negotiating national water policy or in any advisory capacity until 

2010 (Jackson, 2017b, p. 128). 

Interviewees shared first-hand experiences of Aboriginal peoples continually being “left 

out of the loop” and being “totally left out of the process” (former government employee with 14 

years’ experience with Natural Resource Management and Aboriginal engagement, January 2017). 

Fred Hooper (Murrawarri Traditional Owner & NBAN Chairperson, January 2017) gave the 

following recent example: 

They [government departments] set up a Taskforce through the Department of Agriculture 

to look at the water recovery and the toolkit measures that were put by the MDBA in the 

Northern Basin Review. I found out about it third-hand in a meeting I was having with a 

natural resource mob from Queensland. I didn’t find out from the Department of 

Agriculture. NBAN didn’t find out from the MDBA. We actually found out by going to 

Dirranbandi and St George and meeting with irrigators and natural resource bodies the 

night before they got to sit. I made two phone calls and all of a sudden, they got us into a 

meeting. I had to travel from Tamworth to Toowoomba to meet with them. And that was 

a knee-jerk reaction. 

Fred explains that Aboriginal people are, and will continue to be, treated as second- or third-class 

citizens as long as they are excluded from being “a real part of the negotiations and partners in this 

process” (January 2017, his emphasis).  



  

Page | 147 

Fundamentally, the limited government engagement or consultation examples that 

interviewees reported always occurred within existing settler-colonial governance and decision-

making systems and on state-defined terms, demonstrating the ongoing effects of colonial power 

relations in neoliberal water governance. Governments leave Aboriginal people with tiny, if any, 

space to participate in, shape outcomes from, or to drive changes to statutory water governance and 

its prevailing unfair water distribution. And, in deciding whether to participate in these state-created 

and incredibly limited spaces, First Nations also have to consider how this legitimises the state’s 

authority and processes when choosing not to participate at all could see them losing out 

completely (Seemann, 2016; Sikor & Lund, 2009; Weir, 2009). Indeed, this is evidence of the 

contradiction inherent to neoliberal rhetoric; it includes and empowers peoples but only to more 

fully engage and entrench them into, and advance the rule and authority of, neoliberal settler 

institutions and operations (Lindroth, 2014; Seemann, 2016; Strakosch, 2015).  

Evidently, the Australian settler-colonial state and its neoliberal water governance (and its 

policies, regulations and programs) barely recognise Aboriginal peoples’ priorities, interests, 

authority or jurisdiction. This situation was summarised best by a Ngintait Traditional Owner 

(November 2016) when he said: “we’ve been locked out of water legislation since they first started 

making legislation about water in this country.” Neil Ward’s (former Aboriginal Partnerships 

Director, MDBA, January 2017) reflection of this situation was that Aboriginal people are “playing 

in a game where the people who’ve already got the water essentially wrote the rules. It’s really tough 

for them to get a foot in the door even.” Discussion here has demonstrated how this experience 

has not altered or changed in any fundamental or meaningful way since the year 2000, and just how 

multifaceted and layered the nature of this exclusion really is.  

6.4.4 Regimes of representation, discourses and narratives: “We’re singing 

different songs” 

The fourth echelon underpins and connects each of the three above. In the realm of this 

echelon, Boelens (2008b) explains: 

discourses are developed and put to work as “socio‐technical organisers and political 

stabilisers”: conjunctions of power and knowledge that aim to create and proliferate the 

belief that particular policies and water rights orders are self‐evident. From the technical‐

physical to the metaphysical, they strategically compose and glue together these convenient 

water rights and truth orders (p. 50) 

While there are many discourses and narratives that I could identify and examine from the data, 

here I focus again on those pertaining to water distribution; specifically, conflict between 

(neoliberal) settler-colonial and Aboriginal concepts and discourses of “entitlement”. The tension 

between these two entitlement conceptualisations as I describe in this section was captured by an 

interviewee that told me, “this is the dilemma in the system: we’re singing different songs” 

(Anonymous, April 2017). While this comment was particularly in relation to assumptions the NSW 

Government made that allowed it to place trade restrictions on ISPLs, it speaks to the far greater 

overarching tensions between discourse and ontology we see at this fourth echelon. 
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Following Burdon et al. (2015), the discourse of “entitlement” from the settler-colonial 

perspective is “inherently anthropocentric” and has historically “been shaped to prioritise individual 

rights over cultural and ecological concerns” (p. 341). This conception of entitlement is enabled by 

the dominant “modern” conception of water discussed in Chapter 2 which, in brief, is underpinned 

by reductionist ideas, emphasises water’s instrumental, utilitarian and material benefits and in the 

process separates it from the assemblages, (eco)systems and social relations it supports and is found 

within (Burdon et al., 2015; Tran, 2009; Weir, 2009). Under the aforementioned legal and 

ontological assumption that settler-states have the authority to manage and control water, water 

entitlements are understood as property rights that legitimise water access, control and extraction 

by quantifying and making water legible (Curley, 2019a; Tran, 2009). When influenced by 

neoliberalism, this discourse also perpetuates the assumption that any disruption to current 

distribution of water, even for social equity reasons, should not occur unless the legal security of 

existing water holders’ rights is ensured (Downey & Clune, 2019; Lindroth, 2014). Recent work by 

Downey and Clune (2019) examines how an “imagined or assumed sense of entitlement to water” 

(p. 10) is a central feature of agrarian (i.e. farming) discourse in the MDB that is framed by, 

embedded in and developed from historical and contemporary policies (see also Berry & Jackson, 

2018) and perpetuated under neoliberalism (see also Jackson, 2017b).  

Publications associated with the recent National Water Reform Inquiry demonstrate 

Downey and Clune’s argument, as well as the dominance of the neoliberal settler-state entitlement 

discourse. For example, in reporting on the inquiry, the Australian Productivity Commission (2017) 

recommended that “where access to water is regarded as the best way to support Indigenous 

economic development objectives, governments should facilitate access to that water as efficiently 

and transparently as possible within existing entitlement frameworks” (p. 108). This is necessary so 

that “the integrity of the entitlement system is maintained” (Productivity Commission, 2017, p. 108) 

and also to avoid “devaluing diminishing the property right held by the owners of the water” 

(National Irrigators' Council, 2017, p. 7, emphasis added). Evidently, the neoliberal settler-state 

entitlement discourse underpins and reinforces current water users’ (predominantly irrigators’) 

expectations that they will (continue to) access and benefit from water (see also Jackson, 2017c). 

This discourse and its truth-claiming work in these publications “establish, impose and defend” 

(Boelens, 2008a, p. 8) the status quo of water distribution and access, including the ongoing 

exclusion of Aboriginal peoples and communities.  

Alongside and in response with this discourse, Aboriginal advocates have proposed the 

“cultural flows” concept, which I argue is another, though different, discourse of entitlement with 

particular political dimensions. Unlike water access arrangement options offered by the state, 

diverging and differing views and interpretations of Aboriginal water (see Section 6.2) are 

fundamental to, and accommodated by, this discourse. It emphasises that multi-faceted and 

interconnected outcomes arise from ecological restoration and repair including spiritual, cultural, 

environmental, social and economic ones. Further, the cultural flows discourse speaks to Aboriginal 
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peoples’ inherent rights including the right to self-determination, as well as historic and continuing 

injustices and dispossession. It prioritises sharing with, caring for and relations with the human and 

non-human world (Jackson & Palmer, 2012) and, therefore, the physical (and health) conditions of 

the water (and land) are treated as equally important (Weir, 2017).  

In this way, the cultural flows entitlement discourse is not simply about carving out and 

redistributing quantified water use rights to Aboriginal peoples. Many Aboriginal peoples (and 

others) want more fundamental rethinking and changes to the entire water governance system, 

arguing that the current framework does not have the capacity to appropriately meet their water 

needs and those of the environment (Weir, 2009, 2017). Fundamentally, this view challenges “the 

very politics of truth” (Boelens, 2008a, p. 38) that is embodied, perpetuated and normalised by the 

hegemonic neoliberal settler-state entitlement discourse that subjugates, marginalises and excludes 

Aboriginal peoples and their water rights (Weir, 2009, 2017).  

Clearly, these two entitlement discourses are underpinned by different ontological positions 

(or “different songs”). This shows, as others have postulated outside of Australia, that contestations 

are not just discursive, but are also ontological and inherently political (Wilson & Inkster, 2018; 

Yates et al., 2017). The meanings and ideas underpinning the cultural flows discourse, though, 

espouse new, hybrid and transformed solutions to accommodate the diversity of Aboriginal water 

needs and goals. They weave different lines of argument and different ontologies and objectives 

together (Weir, 2017). “Cultural flows” as a discourse strategically speaks through and with 

dominant water governance understandings including the successful “environmental flow” concept 

as well as the language and concept of rights. At the same time, it also speaks strategically and 

deliberately beyond these colonial concepts, to notions of justice and draws from Aboriginal 

culture, identity and subjectivity (Jackson, 2015; 2017cWeir, 2009 #432). In other words, “cultural 

flows” language and discourse are strategic attempts to engage and deploy co-existing (and 

sometimes interwoven) Indigenous realities that are both complementary and different. 

Such an approach resonates with the development of certain water management conflicts 

and approach in the US and Aotearoa/New Zealand. In the US, Curley (2019a) finds that 

Indigenous struggles for water there are also hybrid and “combine traditions of Indigenous 

resistance with a dominating discourse of rights to water” (p. 58) and “reworked and repurposed 

colonial infrastructures toward Indigenous lifeways and decolonial nation building” (p. 59). Beyond 

discourse and language alone, Salmond’s (2014) analysis of the Whanganui deed of settlement in 

Aotearoa/New Zealand shows there is potential to translate these “interweaving divergent 

philosophies or approaches” (p. 303) to understanding the world into co-management. She suggests 

this settlement is evidence that “creative jurisprudence and experimental practice are possible” (p. 

304) in freshwater governance (see also Yates et al., 2017).  

Importantly, the cultural flows entitlement discourse has undeniably gained some traction, 

and altered and infiltrated dominant water governance (Jackson, 2017c), including in these tangible 

ways: 
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• Funding and investment into cultural flows research from government agencies (including 

the MDBA and CEWH). 

• Inclusion in national water legislation and policy via the Basin Plan’s requirement that state 

and territory governments develop WRPs “having regard to the views of Indigenous 

people with respect to cultural flows” (clause 10.54).  

• The adoption and deployment of “cultural flows” rhetoric by assorted First Nations 

representative groups including MDLRIN and NBAN, and NSWALC to a growing extent 

(see NSWALC, 2018). 

• Cultural water objectives and needs are now considered in portions of NSW outside the 

Basin such as the Snowy River (NSW Office of Water, 2014b). 

This influence adds to evidence in the previous section that First Nations are, undeniably, 

exercising and exerting power and authority in the Australian water governance space.  

However, these responses and interpretations of the cultural flows discourse by Australian 

governments tend to take an essentialised form. Jackson (2015) and Jackson and Langton (2012) 

cautioned that the potentially misleading “cultural flows” name could evoke recognition based on 

difference and potentially reify essentialised categorisations, and arguably this is what we are seeing. 

By extension, and as already detailed, Australian governments have not yet reallocated water to 

Aboriginal peoples’ ownership and control as a result of cultural flows advocacy or the cultural 

flows research program. In other words, states appear to accept the discourse of cultural flows 

entitlement but only to the extent that it complies with the status quo. Thus, the “mutual 

transformation” of governance and regimes that Salmond (2014) describes in Aotearoa/New 

Zealand is not observed here. Instead in Australia, discursive and ontological conflict and 

“disjunctures” (Yates et al., 2017) are playing out at this echelon as well as at the other echelons: 

states continue to exclude Aboriginal peoples from governance, supress or ignore their authority 

and jurisdiction, and constrain Aboriginal water use options and arrangements with piecemeal and 

tokenistic recognition. 

6.5 Conclusion 

Current processes and patterns of water distribution in Australia and more specifically the 

case area have been shaped by colonisation—particularly the theft and dispossession of Aboriginal 

peoples from their lands. Critically, redistribution of codified and quantified water use entitlements 

to Aboriginal peoples, entities and/or Nations should not be viewed as a development that will 

resolve the water injustice issues and self-determination (Lindroth, 2014; Weir, 2017). Indeed, 

scholars show that water redistribution and ownership conflicts are just one segment of the overall 

Aboriginal water access and justice struggles that are invariably related to other representation and 

recognition matters (Jackson & Barber, 2013; Macpherson, 2019; McLean, 2007). But, these 

distributive based conflicts have attracted less scholarly and policy debate and response in Australia.  

The aim of this chapter was to reveal the depths and complexity of these particular 

conflicts and battles by drawing from the perspectives of front-line Aboriginal water management 

and policy experts in the case area. Overall, it shows that Aboriginal calls for water redistribution, as 
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part of broader calls to redress the many consequences of water dispossession, remain unaddressed 

in the neoliberal water governance era.  

In describing four arrangements proposed and/or intended to facilitate Aboriginal water 

access in the case area since the year 2000, I illuminated several key points. First, those 

arrangements in place—native title allowances and ISPLs—were found to be ambiguous, opaque 

and to offer low security for Aboriginal peoples. This contrasts significantly with the strong, secure 

and perpetual water rights that other water entitlement holders benefit from as a result of historical 

land access and more recent neoliberal water reforms. I argued that the combination of these issues 

effectively makes Aboriginal access to, and the ability to benefit from, water even more difficult. 

Second, arrangements proposed by First Nations were more focused on returning water to 

Aboriginal ownership and control in line with Aboriginal water objectives. However, those 

arrangements that the NSW Government actually implemented have not achieved these objectives. 

Third, despite ongoing and growing Aboriginal water justice advocacy, policy arrangements have 

not quantitatively increased Aboriginal water access since the year 2000. As shown in the previous 

chapter, Aboriginal organisations’ water holdings have actually declined since 2009.  

Considering this conflict through the ERA framework reveals two interconnected points. 

First, that struggles over water access and redistribution are about much more than simply 

accessing water resources. As consideration of each echelon shows, these battles are also 

fundamentally about recognition, authority and legitimacy in the space of water distribution 

governance. Boelens (2008b) highlights that a key component to legitimacy is the ability “to 

formulate and enforce water rights and to exist as water user collectives, to have sufficient control 

over one’s own future” (p. 50), presenting synergies with the notion of self-determination. Here I 

considered this at the regional and state scales, and I will consider this point further at a more 

localised scale in the coming chapter. 

Second, this analytical tool usefully illuminates the historically embedded and political 

nature of water governance, which neoliberalism masks, neutralises and further entrenches. Existing 

water entitlement holders enjoy and benefit from licences that are effectively perpetual in nature. 

There are no special requirements for them to repeatedly prove their capacity to hold said 

entitlements, or justify proposed water uses. Indeed, under the current neoliberal water governance 

framework, literally anyone can hold water, even where they do not hold land. However, to access, 

use and benefit from water under the NSW Government’s Indigenous-specific water access 

arrangements, Aboriginal peoples have to jump through hoops to justify their proposed water uses 

and demonstrate their capacity and capability to do so. And even then, if and where the state agrees 

to grant this water, Aboriginal peoples uniquely face volumetric and use limitations (including trade 

restrictions) that many argue are unfair, insensitive and based on essentialised assumptions and 

misconceptions. When one combines this with the settler-state’s lack of reflection on the historical 

embeddedness of current water distribution and governance patterns, it is evident that unequal 

power relations and water distributions (and associated benefits and inequalities) are continually 
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being (re)produced and perpetuated without any awareness or concern from the dominant parties 

(see Kashwan et al., 2019).  

Overall, the ERA helped to demonstrate the extent of exclusion that Aboriginal people 

experience across each and every echelon of water (distribution) governance within the case area. 

At the level of discourse and narrative, analysis indicates that the cultural flows entitlement 

discourse has begun to influence and take effect to some extent within mainstream water 

governance. But, material and tangible responses in the form of water reallocation to Aboriginal 

ownership and control still has not eventuated. In the next two chapters, I continue considering the 

feasibility of the argument from some Aboriginal peoples and their supporters that owning (or 

holding) water is a strong way for Aboriginal peoples to influence water governance. I scrutinise 

these claims at more localised scales by drawing on the experiences of those Aboriginal water-

holding organisations. 
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 | Aboriginal peoples’ aspirations for and use of water 

holdings 

7.1 Introduction 

In the previous chapter, I examined NSW water sharing processes and showed how 

Aboriginal people continue to be excluded from water distribution discussions and decisions. With 

water resources fully allocated and the water market now well-developed in parts of Australia, there 

are growing demands for governments to buy water for Aboriginal economic and cultural uses 

(Jackson & Langton, 2012; Marshall, 2017; McAvoy, 2006). Nikolakis and Grafton (2015) 

comment, though, that “very little has been written about the objectives of Indigenous groups in 

relation to water allocations, or how their participation in water markets, or indeed water-based 

development, should occur” (p. 151). Empirical work on the acceptability of water markets to 

Aboriginal people in Australia is also scant (Nikolakis et al., 2013). Given the current policy 

environment and recent government funding commitments (see DAWR, 2018a; DELWP, 2018; 

Jackson, 2018a; NT Government, 2017), the need to address this gap is arguably greater now than 

ever before. There is also a great need to better understand and appreciate the complexities, 

opportunities and risks for Aboriginal people, organisations and communities associated with 

holding tradeable water entitlements. Indeed, international research shows that an array of factors 

and structures affect whether and how First Nations peoples can use, and benefit from using, 

natural resources (Ribot & Peluso, 2003).  

This chapter (and the next) examines Aboriginal water holders’ aspirations for and actual 

experiences of using and benefiting from their water. The intent of this focus is to address these 

research gaps as well as to scrutinise claims that holding tradeable water entitlements leads to 

greater Aboriginal control over water resources, thereby contributing to self-determination. 

Drawing from literature (see Chapter 2), I suggest that Aboriginal water holders can benefit from 

tradeable water entitlements from two main uses: directly applying water to Aboriginal-held 

properties and via water trading.175 The latter of these is examined in greater depth in the next 

chapter. In this chapter, I analyse primary data to reveal novel insights into: 

• Aboriginal peoples’ aspirations for using and benefiting from their water; 

• the ways in which Aboriginal people actually benefit from and use their water; and, 

• the key factors that affect the benefits (economic or otherwise) obtained from water 

holdings. 

In order to address this aim, I draw from interviews with representatives from 13 Aboriginal 

organisations that hold statutory water entitlements with trading potential (i.e. ≥15ML). Appendix 

C lists information about these Aboriginal entities and their water holdings, showing they hold a 

 
175 As detailed elsewhere in this thesis, NSW provides perhaps the best case to learn from Aboriginal water holders’ 
experiences associated with these two types of water uses given a relatively large number of water licences are held 
by NSW-based Aboriginal organisations. 
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mixture of regulated and unregulated water entitlements across the northern and southern portions 

of the MDB within NSW. At times, I also draw from policy, government documents, and literature. 

In the previous two chapters, I traced historical and structural factors that excluded 

Aboriginal peoples and their water rights and interests from water policy and governmental 

decisions. Building on that foundation, this chapter shows that these historical exclusions and other 

(predominately structural) factors continue to produce unjust outcomes, even where Aboriginal 

peoples hold water entitlements. I show that each Aboriginal organisation and community greatly 

values their water. Each has developed their own aspirations for their water, arguably an expression 

of self-determination and agency, such as using water for wetland watering and/or community- or 

commercial-scale crop development. I reveal, though, that Aboriginal organisations are generally 

not using their water allocations in line with their aspirations. 

Water rights analyses must examine a complex of factors beyond legal rights to appreciate 

the true depth of (un)fair water access arrangements as demonstrated in the previous chapter. While 

the focus there was predominately at the state-institutional scale, here I show that at the community 

or organisational scale, holding water entitlements alone is insufficient for achieving Indigenous-

determined goals and objectives involving water. Existing research similarly finds that holding 

property rights to land or resources alone does not guarantee effective access and/or derivation of 

benefit(s) (Gimelli et al., 2018; Ribot & Peluso, 2003; Sikor & Lund, 2009). Indeed, access to other 

assets, capital and resources are also required to satisfy these aspirations. This thesis presents the 

first empirical examination and analysis of this wider notion of access in relation to Aboriginal 

water rights in Australia. 

This chapter is structured in the following way. First, I distinguish between the terms use 

and benefit, and show that many Aboriginal organisations aspire to benefit from their water176 

holdings through diverse “on-Country” uses. Next, I show that Aboriginal organisations in the case 

area have pursued or achieved very few of these aspirations. Then, I illuminate the factors and 

processes that influence the realisation (or otherwise) of these aspirations, including matters relating 

to infrastructure, human and social capital, economic capital and water resource availability. 

Drawing from poverty trap literature and with the aid of a “decision tree”, I then introduce what I 

term the “water trading trap” to depict the combined and reinforcing impact of these factors. 

7.2 Water uses and benefits: Aspirations versus reality 

The literature indicates that different uses of available water resources (i.e. allocations)177 

generate multiple and variable benefits for (Aboriginal) water holders. I understand use to mean the 

 
176 Land issues are closely tied to many of the water matters I raise in the ensuing discussion. This is partly due to 
Australia’s legal and property history, how the benefit and value of water and of land are generally intimately tied 
together, as well as Aboriginal ontological integrated Country and landscape understandings. 
177 Certain benefits come about from holding water entitlements – that is, the legal property right – but this is not the 
scope of discussion here. Political benefit is possible, for example, in that Aboriginal organisations may have a 
stronger negotiating position and be more able to influence water management and governance as water holders 
because they can be recognised as “legitimate” stakeholders (McAvoy, 2006).  
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actual utilisation of physically available water (i.e. allocations), of which I see there are two broad 

types in this research.178 The first are what I have termed on-Country uses, drawing from the 

expression used by some interviewees.179 These uses require extracting water from the river for direct 

application on Aboriginal-held properties and can take many forms. One type is watering wetlands, 

which can support environmental, community, cultural, employment and/or perhaps tourism 

activities (Getches, 1988; Jackson & Langton, 2012). Another type is irrigating and producing crops 

for community consumption and/or wider sale, thereby potentially improving living standards and 

socioeconomic positions (Carrasco, 2016; Nyberg, 2014; Royster, 1994). The second water use I see 

is temporary180 water trading, where Aboriginal water holders sell their water allocations to other 

users. I will examine this second water use in the next chapter. Of course, Aboriginal organisations 

may have mixed uses for their water allocations within a single year or over several years. 

These two types of water use generate (often multiple) benefits and outcomes. Following 

Gimelli et al. (2018),181 I understand benefit (interchangeable with value and enjoyment) to 

encompass “not only basic needs, but the broadest range of benefits for people” (p. 5), including 

their broader aspirations and the opportunities and outcomes that they182 value. In this way, 

benefits can include any and all economic, financial, social, cultural, spiritual, community and other 

types of outcomes and should be determined by Aboriginal communities. Thus, these benefits can 

be akin to self-determination as reflected in the UNDRIP (Jackson & Langton, 2012; Robison et al., 

2018). 

Representatives from Aboriginal organisations revealed different perspectives on water use 

objectives. Across this diversity, many saw that benefits were potentially multifaceted. For example, 

the Murrin Bridge Local Aboriginal Land Council (LALC) Chief Executive Officer (CEO) saw 

their water as “vital” for creating long-term employment (May 2017), emphasising the potential 

economic and associated flow-on social benefits. Ian Woods, Chairperson of the NNTC 

(December 2016) connected economic value to environmental and natural benefits:  

if we could temporary transfer that [water we don’t need] … we could buy better pumps, 

maintain our channels, put in regulators so we can regulate the water around the wetlands 

and eventually get it back to the river—purify it and clean it and get it back into the river 

again, so you’ve got a big environmental outcome as well… That’s where we see the value 

of water. It’s everything. Without water you’ve got no living thing.  

The representative from the Ngemba Housing Co-op saw their water licence as “the number one 

economic development opportunity and also … the number one cultural asset that we have in 

Ngemba Country” (June 2018).  

 
178 I consider an example of intentional non-use in Section 8.4.6 of Chapter 8. 
179 Including Ian Woods and Rene Woods from the NNTC.  
180 Permanent water trading is an example of using and benefiting from the water entitlement rather than the available 
allocation as discussed here. This can certainly generate economic value (and flow-on benefits) but such an activity 
results in a partial or complete reduction in the Aboriginal water holding as described in Chapter 5. I briefly 
consider permanent water trading further in the next chapter. 
181 Gimelli et al. (2018) focus more on hygiene, sanitation and domestic water needs in the Global South, but their 
interpretations are applicable and helpful for this analysis.  
182 “They” may refer to individuals, groups or other collectives (Gimelli et al., 2018). 
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Table 7-1 summarises the historic, current and aspirational land and water uses as well as 

the reported current income streams identified by Aboriginal organisation representatives. While 

most organisations had multiple aspirations for their water allocations, the most common 

(identified by 11 out of 13) can be broadly categorised as “on-Country uses”. Often, there was also 

preference for their own communities to be involved in these uses. Specifically:  

• most of these 11 wished to use water in ways that support or (further) develop farming, 

irrigation, grazing practices at commercial and/or community scales;  

• five hoped to generate employment opportunities for communities with their water 

holdings; 

• six hoped their water could enable camps and other events, and therefore generate 

community or cultural benefits; and, 

• three hoped their water could be used for watering wetlands on their properties, which 

could develop cultural, environmental benefits and possibly offer local employment 

opportunities. 

Alongside these on-Country water use preferences, six expressed interest in temporarily trading 

their water allocations for financial income. Some viewed this water trading should occur alongside 

other on-Country uses (such as those described above), or only be a short-term or temporary 

practice until the organisation was better positioned to take up higher priorities on-Country.  

Table 7-1, however, reveals a disjunct between these aspirational water uses and reality. 

Instead of using and deriving benefit(s) from their water on-Country, most Aboriginal organisations 

and communities temporarily trade their water allocations or, in some cases, do not use their water 

at all. By extension, the most common benefit derived from Aboriginal-held water is the income 

associated with water trade. Of the three organisations whose water has been used on-Country at 

some point in the last 15 years, the Larnangurag Aboriginal Association (LAA) is the only one that 

reported that their community or organisation members carried out these activities (specifically, 

farming and irrigation). In the two other instances, it was non-Aboriginal third-parties that used 

Aboriginal-held water for irrigation on Aboriginal land (accessed via bundled land and water leases). 

To re-state, Aboriginal people themselves used water allocations on-Country in just one of the 13 

cases (8%) over the past 15 or so years.183  

 

 
183 Two organisations used government-held environmental water (i.e. not their own) for wetland watering. 
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LAA Elimdale - Former soldier 
settlement 
- Sheep sheering 
- Irrigation: lucerne 
(hay) 
- Agistment 

- Grazing: cattle and 
horses 
- Irrigation: wheat 
and seed 
- Community uses 
including, fishing 
camping, and family 
gatherings 
- Wetland wateringA 

✓ ✓  

- Sale of wheat 
or seed 
- Agistment 
- Water trade 
- Sale of cattle 

- Portable pump 
- Infrastructure and channels to support irrigation of 
a 77-acre paddock and adjacent wetland watering 

- Possibly consider share farming 
- Considered selling more water (permanently) in order to 
expand irrigation infrastructure, but prefer to do so in 
another government infrastructure efficiency program 
- Expand irrigation but recognise this could require water 
- Facilitate community uses including camping, fishing and 
cultural heritage protection for generations to come 
- Continue watering wetland 

NNTC Toogimbie, 
Glenhope & 
Lorenzo 

- Irrigation 
- Grazing: sheep 
and cattle 

- Irrigation: cereal  
- Wetland wateringA 

- Grazing 
- Portion where not 
much happens 

✓ ✓  

- Land lease 
(including 
commercial 
water) 
- Agistment 
- Own stock 
- Indigenous 
Protected Area 
(IPA) funding 

- Operational irrigation infrastructure including 
multiple pumps, pipes, culverts and channels - mostly 
upgraded by previous lessee and purchased by 
NNTC, valued at about A$1million 
- Stock & domestic infrastructure (pipeline and 
pump) installation underway 
- Installed rookery and wetland infrastructure 
including licenced levy bank that provides more 
control over floodplain paid mostly for by NNTC, 
but supplemented by CEWH 

- Maybe lease land and water together again, or trade 
water separately on the open market to ultimately facilitate 
more cultural/environmental watering 
- Agistment and their own grazing 
- Expand cultural/environmental watering at existing site 
and to new sites, including an old irrigation paddock, to 
create a whole wetland system 
- Continue Indigenous Protected Area funded work 
- Ultimately, “employ more of our people on Country, 
[and] do our own research” (Ian Woods, July 2017) 

Wellington 
LALC 

Nanima 
Reserve 

- Reserve 
- Cropping and 
cultivation 
- Livestock 

- Residential 
- Occasional cultural 
camps, community 
activities and 
celebrations 

 ✓ ✓ 

- Occasional 
water tradeB 
(only began in 
2017) 

- Pump was stolen  
- No tanks, pipes or other infrastructure on the land 
parcel associated with water licence 

- Community vegetable garden, livestock, primary 
production purposes 
- Commercial uses, perhaps cropping and cultivation, with 
community training opportunities 
- Require support or partnership with someone with the 
tools and expertise needed 

Aboriginal 
Organisation 
C 

[withheld - 
two separate 
properties] 

- Irrigation: possibly 
olives 
- Grazing 

- Tried a market 
garden 
- Leased: sheep 
grazing 

 ✓ ✓ 

- Land lease 
(excluding 
commercial 
water) 
- Water trade 

- Derelict irrigation channels and pivot irrigators 
- Possible pumps, but they are unused assets 

- Not explicitly stated, but commented that income from 
water trade will “re-stablish a good stable base for the 
organisation” to begin investing or start some sort of 
business 
- Trade water, perhaps in forward markets 

Ngurampaa 
Limited 

Mogila - Merino grazing 
and sheering 
- Cropping: lucerne 
(hay) 

- Grazing: cattle and 
sheep 
- Cross-cultural 
training 
- Small vegetable 
garden 

  ✓ 

- Agistment 
- Own stock 

- Only domestic pumps that are “pretty standard on 
every property” 
- Weir 

- Trade water but only if river conditions are appropriate 
- Continue existing practices 

Aboriginal 
Organisation 
D 

[withheld] - Dryland cropping: 
wheat and cereal 

- Grazing: cattle and 
sheep 

  ✓ 

- Agistment of 
cattle and sheep 

- The only infrastructure interviewee is aware of is a 
recently installed solar pump and poly pipe to pump 
water for domestic uses 

- Possible water trade 
- Market gardening 
- Cultural purposes 
- Drip irrigation or subterranean irrigation 

Ngemba 
Housing  
Co-op Ltd 

Moonbi - Grazing 
- Possible pumping 
of water into the 
billabong  

- Not used 
commercially 
- Community 
purposes 

  ✓ 

- In voluntary 
administration 
- Possible rent 
income 

- Large wetland is viewed as “natural infrastructure” 
but in need of maintenance 
- No other man-made water related infrastructure on 
the property 

- Fill billabong for cultural benefit and environmental 
outcomes 
- Create culturally appropriate employment and sustain 
cultural practices 

Notes: A Wetland watering uses other (government-held) water. B Occasional water trade: two or fewer times before April 2017. C NAIDOC originally stood for “National Aborigines and 
Islanders Day Observance Committee” and is now a nation-wide period of celebrating Aboriginal and Torres Strait Islander peoples’ history, culture and achievements (Australian 
Government, 2019). 
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Interviewees raised the complexities involved in pursuing the preferred water uses of their 

organisations and communities. The representative from Aboriginal Organisation D (February 

2018) explained:  

These days it’s a challenge to not only keep your property abreast … but there might be 

opportunities and benefits from trading water to get an economic outcome that can 

provide other outcomes like participation on the property for the broader community. Or 

that [traded] water might be going to a market garden next door that employs Aboriginal 

people. Those are the types of moral dilemmas we have if you have [water]. But the other 

end of the spectrum too is, [Aboriginal] people have it [water] and they do nothing with it, 

and they don’t know that they have that opportunity to do something with it.  

A number of factors and forces clearly, then, influence if and how Aboriginal organisations achieve 

their water aspirations and in the remainder of this chapter, I identify these factors. 

7.3 Access mechanisms and factors influencing actual uses of and 

benefits from Aboriginal-held water allocations 

To help explain the noticeable shortfalls between Aboriginal organisations’ water use 

aspirations on the one hand and actual uses on the other, I used Ribot and Peluso’s (2003) Theory of 

Access (introduced in Chapter 3) to analyse and help make sense of the collected interview and 

literature data. Recall that in Theory of Access, Ribot and Peluso (2003) define access to things—such 

as resources, or water—as the ability to benefit in material ways. They suggest peoples’ abilities to 

derive benefits like this is influenced, shaped, enabled and constrained by what they call access 

mechanisms. These access mechanisms are “the means, processes, and relations by which actors are 

enabled to gain, control and maintain access to resources” (Ribot & Peluso, 2003, pp. 159-160). 

Ribot and Peluso (2003) explain that these mechanisms are “parallel, complementary, conflicting, 

sequential, and nested” (p. 155), and they offer two broad categorisations. The first comprises rights-

based access mechanisms, which are those sanctioned by laws, customs or conventions and include land 

and water property rights. The second category comprises parallel structural and relational access 

mechanisms, which are “established by the specific political-economic and cultural frames within 

which access to resources is sought” (Ribot & Peluso, 2003, p. 164). Structural and relational access 

mechanisms can include many different types of influences and factors.184 Ribot and Peluso (2003) 

contend that access is additionally mediated and affected by broader political-economic and cultural 

contexts which can influence the effect of these structural and relational access mechanisms.  

Appreciating an interconnected web of access mechanisms exists and is mediated by social, 

political, historical and economic contexts can help to explain the complexities inherent in 

Aboriginal organisations accessing and benefiting from the water that they hold. In the following 

discussion, I show that where Aboriginal organisations already hold water entitlements (i.e. a rights-

based access mechanisms), their water access (i.e. the ability to derive benefits from water) is 

 
184 E.g. technology, capital, markets, labour, knowledge, authority, identities, and social relations. This list, though, 
is not any kind of “absolute or abstract hierarchy” (Ribot & Peluso, 2003, p. 160), with specific mechanisms being 
fluid and interdependent. 
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predominantly mediated by structural and relational access mechanisms within Australia’s 

contemporary political-economic settings which are also informed by associated histories and 

ongoing legacies. I frame this discussion around four types of access mechanisms that appeared to 

most influence Aboriginal water access as identified through data analysis: physical infrastructure; 

human capital and social relations; financial capital; and, the variability and availability of water. I 

show that these access mechanisms tend to occur in tandem and reinforce one another (Maru, 

Fletcher, & Chewings, 2012; Ribot & Peluso, 2003). These findings add evidence to others’ 

arguments that Aboriginal peoples are disproportionately disadvantaged in accessing the water-

related capital, information, and experience required to maximise benefits from holding water 

(Jackson & Langton, 2012; MLDRIN, 2017). 

7.3.1 Physical infrastructure 

Infrastructure mediates physical access to water resources as well as its movement and 

delivery. Therefore, access to, and the capacity to use, functional and operational water 

infrastructure is incredibly important for benefiting from water (Acevedo Guerrero, 2018; Ribot & 

Peluso, 2003; Schirmer, Peel, & Mylek, 2015). Just as infrastructure helps facilitate these 

connections and benefits, it can “disconnect people, things, flows, and ideas” too (Acevedo 

Guerrero, 2018, p. 5) through instability, malfunction and inability to repair breakages.  

Interviews revealed that (lack of) access to functioning infrastructure plays a large role in 

constraining and facilitating Aboriginal-defined water aspirations.185 As shown in Table 7-1 earlier, 

representatives from 11 of the 13 organisations reported that their water infrastructure, particularly 

water pumps (which provide the means of extracting water from rivers or on-site storage and 

delivering it to other locations), were in poor condition. The main reported reasons why pumps 

were not operational were theft, damage beyond repair arising from ongoing non-use, lack of 

maintenance, and/or exposure to environmental elements. Costs to replace, repair and maintain the 

equipment were very significant to interviewees. Previously, Jackson and Langton (2012) suggested 

that infrastructure costs likely preclude many Aboriginal peoples from accessing the NSW 

Government’s Cultural Access Licences (CALs). The findings of this study add credence to their 

suggestion, showing that infrastructure and its costs play a significant role in impeding Aboriginal 

peoples from accessing water through even when they have mainstream statutory water 

entitlements.  

 
185 Some Aboriginal organisations across NSW secured water-related infrastructure via Aboriginal-specific grant 
programs like the (former) NSW Aboriginal Water Trust (described in Chapter 6) (Marshall, 2017). However, 
limited publicly accessible reviews or analyses regarding the contributions of these programs are available. 
Moreover, few interviewees mentioned water infrastructure-related benefits their organisations accrued through 
these programs185 and any benefits secured via such grants would likely have been one-off. The NNTC, the LAA 
and Aboriginal Organisation D confirmed they have received grants from ILC for water and other farm-related 
infrastructure. At least one interviewed entity—Ngemba Housing Co-op (via Brewarrina LALC)—and possibly 
others received grants through the NSW Aboriginal Water Trust (NSW Office of Water, 2012a). As mentioned 
elsewhere, the LAA and the NNTC leveraged permanent exchange of their water entitlements to benefit from 
mainstream Australian Government and NSW Government water infrastructure efficiency upgrade programs 
(respectively). 
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These issues are well demonstrated by Menindee LALC’s experiences at their two major 

properties. During a site visit with the Menindee LALC Chairperson, we saw that the diesel water 

pump at the Old Menindee Mission (Figure 7-1) was missing parts. The Chairperson (February 

2017) explained that this was due to weather damage and theft. The LALC was planning to install a 

new water pump at the Old Mission to supply domestic water for newly-constructed camp facilities 

on the property, but during 2017 interviews, specific plans were uncertain. Successive interviews 

revealed that the organisation is considering several options, ranging from expensive solar and 

electric pumps to cheaper diesel or petrol pumps, though the Chairperson raised concerns about 

possible water pollution from the latter. The Menindee LALC CEO (October 2017) indicated that 

they will need external advice to ensure the replacement infrastructure meets their requirements.  

Appin Station is Menindee LALC’s second significant property and presents a different 

water pump situation. Prior to being returned to Menindee LALC ownership in 2014,186 Appin 

Station was unmanaged for many years. The pump here was damaged beyond repair because no 

one was onsite to maintain the pump or manually move it up and down its metal tracks in 

accordance with the river height and so was inundated with water and damaged beyond repair 

(Menindee LALC CEO, February 2017)—see Figure 7-2. During my visit to the property, I 

observed that the nearby irrigation channels where lucerne (hay) was once grown were dry and 

overgrown with grass and weeds. During interviews, there was only limited discussion about future 

upgrades to this pump. While the LALC hopes it can partner with others and plant lucerne or 

perhaps native plants in this irrigation paddock, the CEO expects this is “something the younger 

ones in the future might do, but it won’t be in our lifetime” (February 2017).  

  

Figure 7-1: Remains of old diesel pump on 

Darling River at Old Menindee Mission  

Source: L. Hartwig, February 2017 

Figure 7-2: Weathered water extraction 

pump on Darling River at Appin Station  

Source: L. Hartwig, February 2017 

Interviews with representatives from the LAA and the NNTC showed that infrastructure 

was critical for generating community-determined benefits from their water and properties. For the 

LAA, operational irrigation infrastructure enabled the organisation’s members to grow wheat and 

seed, and therefore generate income. They use the same infrastructure to deliver environmental 

 
186 A brief history of Aboriginal organisations’ ownership of Appin Station is included in Section 5.2.2. 
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water to a wetland of ecological importance and spiritual significance located on their property 

(LAA Secretary, May 2017). Similarly, for the NNTC, their infrastructure has facilitated significant 

wetland watering, which has generated environmental and cultural outcomes (Jackson & Langton, 

2012).187 As discussed in the previous chapter, the NNTC is the only Aboriginal organisation in the 

Murrumbidgee catchment with the necessary infrastructure to access the CAL. Irrigation 

infrastructure elsewhere on their property also increased its value and attractiveness to lessees (Ian 

Woods, NNTC Chairperson, July 2017).  

While infrastructure may facilitate water aspirations as in the LAA’s and NNTC’s 

experiences, decisions relating to infrastructure are not always straightforward and can involve 

trade-offs or compromises. A NNTC representative revealed this tension when he reflected on the 

deliberation among the organisation’s leaders in relation to a recent decision to install a more 

efficient pipeline:  

There was a lot of discussion whether we do it. Yes, there’s water savings, but there’s also 

that infrastructure that’s going to be on Country. If we want to see concrete, we go to the 

cities…! But, at the same time, we need to make sure there’s water for our future 

generations. (Rene Woods, NNTC Vice-Chairperson, June 2017) 

Rene Woods (NNTC Vice-Chairperson, June 2017) also explained that this pipeline may also help 

facilitate future watering of a wetland that has not been watered in over 30 years. Ultimately, the 

benefits of the infrastructure improvements to provide ongoing and secure water for people and 

potentially the environment, coupled with the organisation’s preference to “do the neighbourly 

thing” (Rene Woods, NNTC Vice-Chairperson, June 2017), outweighed these hesitations.  

Interviews aligned with findings in literature that susceptibility to infrastructure-related 

vulnerabilities is greatly influenced by access to not just the physical infrastructure itself. Access to 

other interconnected mechanisms—including human, social and financial capital—needed to 

acquire, operate, maintain or repair damaged infrastructure is also a major determinant (Acevedo 

Guerrero, 2018; Jackson & Langton, 2012; Ribot & Peluso, 2003). These interconnected and 

interdependent access mechanisms are explored further over the next two subsections.  

7.3.2 Water literacy, organisation and human capital, and social relations 

Access to specific knowledge, skills and capacity, or “human capital”, are important 

requirements of water use strategies. So too is access to support through broader social relations 

and networks (Ribot & Peluso, 2003) that may include management authorities. Interviews 

revealed, however, that several interconnected factors inhibit Aboriginal water holders developing 

the “water literacy” required to pursue aspired water strategies. I borrow the term water literacy from 

MLDRIN (2017) who use it to refer to the technical terms and knowledge of water governance 

including allocation processes.188  

 
187 Wetland watering in both examples now uses government-owned environmental water. For a time, the NNTC’s 
watering used the Murrumbidgee CAL (see Jackson & Langton, 2012).  
188 MLDRIN (2017) argue that the historical marginalisation and exclusion of Aboriginal people from water 
planning and governance at least in part contributes to their generally lower water literacy. Given the 
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First, interviewees identified that the knowledge and expertise pertaining to the state’s 

water governance systems (at a broad scale) and specific water uses (on a more localised scale)189 is 

specialised, complex and complicated. For example: 

[There has been] confusion about water, water access, water licences, what it all means, 

who can use it, how is it metered, how do you buy it, how do you sell it … it’s something 

that I find difficult to explain to members because they think it’s all really easy. (Aboriginal 

Organisation C Representative, October 2017) 

At a property-scale: 

We have no experience in primary production. We don’t have the tools or expertise, so we 

need to be able to engage someone and potentially go in partnership in the near future, and 

one of our partnership elements would be, “We have the land, we have the water licence, 

but we don’t know how to do it!” (Wellington LALC CEO, July 2017)  

Many representatives saw they did not have an adequate understanding at either scale to pursue 

their water aspirations.  

Second, interviewees reported that limited human and financial capital at the organisation-

scale, and the need to balance multiple priorities, created challenges for pursuing and developing 

water literacy and water goals. Staffing and resource availability to Aboriginal organisations in NSW 

is notoriously low (Hunt, 2015) and some interviewees explained these limited resources meant they 

have had to trade-off different desirable opportunities, including those pertaining to water. For 

example, Wellington LALC CEO (July 2017) stated that seeking an economic partnership to benefit 

from their water has not been a priority because they have other projects they are already working 

on: “I just want to complete one that we’re in the middle of now and then after that we would [look 

into the water-related project].” At a broader scale, LALC representatives in particular said they felt 

ill-equipped to carry out their legislated tasks and reporting as well as meet or manage community 

expectations (and in some cases, navigate associated politics).190 Many, like Murrin Bridge LALC 

CEO (May 2017), were “looking at programs that get people back into the workforce, education, 

and to address some of these issues we have with our youth—[like] drugs and alcohol,” while also 

trying to keep their organisations financially viable. Overall, representatives reported that they 

mostly did not have the time, energy or resources to acquire or understand the required information 

and/or develop new water enterprises or projects, even where they have great potential community 

benefit. 

Third, interviews showed that access to support through social relations and authorities can 

influence the pursuit of water use aspirations too. Many of the LALC representative interviewees 

reported they had received external technical support from water- and/or Aboriginal-related 

organisations such as NSWALC, AWI and/or WaterNSW, but that this support was often irregular. 

 
interconnection of land and water property rights and access as detailed in Chapter 5, I would add that widespread 
Aboriginal land dispossession contributes too. 
189 Which can include anything ranging from commercial irrigation, stock watering, in-home domestic needs, 
and/or delivering water to isolated wetlands for environmental and/or cultural (and other) objectives. 
190 Pursuing particular aspirations (and not others) due to limited resources may create tensions and conflict, as 
observed in Indigenous participation in other commercial resource-based activities including water supply (Molina 
Camacho, 2016) and forestry (Booth & Muir, 2013; Nikolakis & Nelson, 2015). 
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Some indicated that the water trading advice offered by these agencies helped them engage in water 

trading (to varying degrees). For example, Cowra LALC and Murrin Bridge LALC had been 

considering water trading, but it was only after seeking external support from these agencies (and 

water brokers191) that they proceeded. By contrast, the Wellington LALC CEO (July 2017) was 

unaware that water trading was possible prior to meeting with WaterNSW: “I realised that these 

licences shouldn’t just be sitting there stagnant, that they had the potential to be traded and to 

generate income.” Interviewees generally sought support to develop other non-trading water uses 

from neighbours or from government departments like NSW Local Land Services and Department 

of Prime Minister & Cabinet. Only one entity, Murrin Bridge LALC, recalled engaging expert 

support from a contracted agronomist. Other interviewees indicated they did not seek or receive 

any support about their water (or land) uses.  

Fourth, the longevity and capacity of organisations’ leaders and their own personal 

historical and direct engagement in water matters may help to address and even overcome these 

capacity- and resource-related limitations. The current positioning of the NNTC, led by Ian Woods 

(Chairperson), and more recently, Rene Woods (Vice Chairperson), illustrates this. Both Ian Woods 

and Rene Woods have been involved in water advocacy and policy, including at regional and state 

scales, for a long time. Their depth of experience, capacity and understanding has benefited their 

local community organisation. The NNTC is well connected to public and non-profit water 

agencies and researchers and has an agreement with the CEWO to deliver water to a large wetland 

on their property (Jackson & Nias, 2019). On the other hand, disruptions to leadership (and 

associated knowledge) may compound these limitations and obstacles. For instance, half of the 

LALC CEOs (four out of eight) left their roles in the 12-month period following my interviews 

with them. Attracting LALC CEO applicants with the right skills and expertise is difficult for 

smaller LALCs in more remote parts of NSW (Hunt, 2015). One interviewee specifically 

commented that those likely to be attracted to these positions are also unlikely to have specialised 

water (or water trading) expertise, which I have demonstrated here (and do so further in the next 

chapter) is significant for pursuing water aspirations.  

Certain organisational features may also influence governance (and leadership) capacity. All 

interviewed organisations’ objectives generally concerned land acquisition and management, cultural 

and heritage protection, community and social development and aimed to create enterprises and 

employment. But, the scale of these objectives differs between organisational forms. The remit of 

non-LALC Aboriginal organisations is generally focused on only their membership base and the 

specific properties they have repossessed (and/or those they hope to repossess).192 LALCs’ 

obligations, on the other hand, are broader and more encompassing. Their objects and obligations 

include not just their members and existing properties, but “all Aboriginal persons” and lands 

 
191 All Aboriginal organisations that traded water engaged water brokers or legal advisers (discussed in the next 
chapter). 
192 For example, the NNTC has pursued opportunities to co-manage Nimmie-Caira with The Nature Conservancy 
on land not yet held by them but which will offer the community employment and reconnection to Country 
opportunities (Davies, 2018).  
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across their Council area too (ALRA section 51, emphasis added). This breadth of focus may in 

part compromise LALCs’ water-based pursuits. In the next section I consider other differences in 

organisational governance pertaining specifically to funding access. 

7.3.3 Financial capital and associated factors 

Interviews revealed that (a lack of) access to financial capital, coupled with land and water 

liabilities, can (a) prevent Aboriginal organisations from pursuing their preferred water use 

strategies and (b) drive them to trade water.  

Aboriginal landholding organisations are known to face difficulties accessing secure and 

sufficient income sources (Chalk & Brennan, 2015; Hunt, 2015). Table 7-1 earlier shows income 

sources for each organisation as reported during interviews. Excluding water trading (where 

relevant), these are generally limited to only pastoral leasing or agistment arrangements. These types 

of income “prop up” Aboriginal organisations, according to the Murrin Bridge LALC CEO (May 

2017). That is, they contribute to organisations’ landholding and operational expenses. LALCs 

receive annual administrative allowances from NSWALC, but this funding barely covers LALC 

administration costs (like a CEO’s salary and running an office) let alone other property-related 

costs and liabilities (Chalk & Brennan, 2015). Chalk and Brennan (2015) note smaller and/or rural 

LALCs in particular are “very reliant” (p. 146) on this income source. NSWALC holds a degree of 

control over how LALCs use this income and require frequent reporting and auditing (Chalk & 

Brennan, 2015; Norman, 2015). Several interviewees described this as frustrating, laborious and 

burdensome, and adding further strain to their already over-stretched capacity. Non-LALC 

organisations do not receive regular annual financial grants.  

To supplement this income, some Aboriginal organisations seek additional funding 

through grants from diverse sources. Interviewees that did so asserted that one-off grants do not 

provide long-term certainty and can be competitive and therefore difficult to secure. The specific 

uses of these funds may be restricted by the granting body too. Moreover, they often require 

additional administration and reporting which can place further pressure on already stretched 

organisations. This requirement for accountability has grown with the rise of (neoliberal) Aboriginal 

performance management (see Muller, 2008; Strakosch, 2015). Distribution of grant funding can 

also be delayed, and this in fact, was a contributing factor behind why one organisation decided to 

trade their water: “We were supposed to get grant money but there were a few organisations that 

were dragging their heels and not handing the money over, and we needed the cash” (Anonymous, 

February 2017).  

Aboriginal organisations must meet state-imposed land and water management 

requirements and obligations associated with holding property assets including those returned 
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through government compensatory or redress processes.193 Examples of state-imposed 

requirements and obligations include paying annual land and water rates and liabilities, and 

practising feral animal and weed control which brings associated costs (Palmer, 1988; Pearce, Willis, 

& Jenkin, 2007). Meeting these sometimes-costly obligations can be difficult especially when not all 

assets generate income given externally imposed rules and/or community preferences. For instance, 

the size and location, land quality, or level of degradation of a returned property can undermine its 

economic development potential. Planning and zoning use restrictions can restrict use of 

Aboriginal-held land (Behrendt, 2011). Some groups, like Ngemba Housing Co-op, do not wish to 

undertake commercial activities on their lands. Others may want to, but might not have the access 

to the necessary financial capital or organisational resources (as already considered). Some actually 

reject the notion that Aboriginal organisations should have to pay land and water rates at all, given 

their generally low access to economic capital (Pearce et al., 2007). Other objections stem from 

deeper philosophical disagreement. That is, some see that Aboriginal peoples should not be 

required to pay state-imposed liabilities because they see that they own land and water through 

custodial relations and under customary law and that these land and water rights were returned 

through compensatory statutory processes (Michael Anderson, leader of the Euahlayi Nation, 

February 2018) (see also Jopson, 2015). 

These costs and liabilities can, then, be burdensome for Aboriginal organisations that are 

already financially strained (Hunt, 2012; Norman, 2015). This is especially so given that they must 

meet and pay these state-imposed requirements alongside other operational costs and establish 

projects in line with communities’ goals and aspirations. (As I already indicated, such projects that 

involve on-Country water use can be costly and resource intensive.) The irony, though, is that if 

Aboriginal organisations fail to uphold these state-imposed land and water management practices 

and pay the associated liabilities, they risk facing fines, or worse, being dispossessed of their highly-

valued land (and water) assets—again. Non-LALC organisations are particularly vulnerable to being 

wound up like this.194 All four of the Aboriginal organisations mentioned in Chapter 5 whose water 

entitlements were more vulnerable to being lost (due to financial or other capability issues) are non-

LALC organisations. (Water fees specifically are considered further in the next section.) 

Importantly, though, this is not the only way lack of access to finance influences Aboriginal 

organisations’ water use pursuits. Not having sufficient or secure financial capital to meet 

operational expenses (let alone develop community or economic projects as considered above) may 

encourage entities to generate income in ways previously not considered, ways considered less 

desirable, or ways that may appear to contradict or undermine their aspirations. This may include 

 
193 This resonates with McCormack’s (2011) reflections that under neoliberal governance, space is created for 
addressing Indigenous claims, but costs are also involved which can impede Indigenous ownership and 
management preferences. I discuss this in more depth in the next chapter. 
194 The ALRA explicitly bars actions like selling Land Council land or winding up these organisations in events of 
overdue or unpaid land and/or water rates (ALRA section 44). While the Minister holds the power to dissolve a 
LALC (or change boundaries or amalgamate two LALCs) (ALRA section 87), this action is seen as a last resort and 
has only happened once (Manton, 2010). Even in such an event, assets held by the LALC in question are to be 
transferred to another Land Council and so remain under Aboriginal ownership (ALRA section 89).  
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alternative uses of their water. I pick up this idea again later in Section 7.3.5 and develop it further 

in the next chapter. 

7.3.4 Water availability and water fees 

Stemming from weather and rainfall conditions, water scarcity and unpredictability are key 

stressors for irrigators (Wheeler, Zuo, & Loch, 2018) and Aboriginal communities in rural NSW 

(Rigby et al., 2011). Existing research indicates that variable water availability and increasing water 

costs can also impact how irrigators develop and use their land and water assets, which can disrupt 

or hinder their property and business preferences with possible financial implications (Alston & 

Whittenbury, 2011; Alston et al., 2015; Peel et al., 2016; Wheeler et al., 2014b). As I examine in this 

section, interviews similarly revealed that variable and uncertain water availability, as well as the 

connected issue of water fees, impacted how Aboriginal water holders used and benefited from 

their water.  

Water fees play an important part in showing how water availability influences Aboriginal 

organisations’ water use decisions, which I detail first. Table 7-2 shows that water costs are 

determined by the entitlement share volume, the catchment and, for regulated entitlements, the 

security. These fees are set by a government agency. Entitlement195 fees are generally196 determined 

using a two-part tariff comprised of a fixed entitlement fee—which, significantly, is payable 

regardless of the annual allocation received or volume of water used—and a variable usage197 fee. 

Wheeler et al. (2014b) explain the implications of variable (and low) water availability overlayed 

with water fees in the broad context:  

if farmers are not using all of their water and/or are not receiving much water given annual 

allocations, but are still paying water fees, then it is possible, all else being equal, water 

ownership may have a negative impact on farm income. (p. 84)  

I now turn to consider how Aboriginal holders of regulated, and then unregulated, entitlements 

experience these issues as reported in interviews. 

 

 

 

 

 

 
195 Municipal (urban) household water use attracts different costs. 
196 Legislation has only introduced the requirement for water meters in unregulated systems comparatively recently. 
Water users are transitioning to a two-part consumptive-based pricing tariff (akin to regulated systems) once 
approved meters are installed but some users remain on a one-part tariff based only on the water entitlement 
volume.  
197 Usage, here, means extraction of water. When water is traded the “usage” fees are usually paid by the buyer, or 
the entity that eventually uses (i.e. extracts) the water. The exception is when a NSW water allocations is traded 
interstate. This triggers the seller to pay the usage fee (Aither, 2017, p. 141). 
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entitlements display the most consistency and most frequency. Recall from Chapter 5 though that 

only a very small proportion—just 2.4%—of Aboriginal water in the case area (including beyond 

those held by interviewed organisations) is held under HS entitlements. Therefore, most Aboriginal 

water holders do not benefit from the comparatively greater water availability that accompanies HS 

entitlements, as depicted in this image.  

As just one example, Cowra LALC provides insights into how water availability and water 

fees can affect Aboriginal holders of regulated water entitlements. This LALC holds two Lachlan 

GS licences totalling 214ML (84.7MLs). As evident from Figure 7-3, Lachlan GS licences have only 

received allocations in six of the presented 14 years (of which only two have been full allocations). 

Not only are opportunities to use or benefit from water—for any on-Country purposes—minimal 

and sporadic due to infrequent and inconsistent water allocations. The Cowra LALC CEO also 

perceived the entitlement-holding fees were undesirable: “It was actually costing us money to hold 

the licence… I was just sick of paying out with nothing coming out so that’s when we started 

thinking about trading the water to cover our own costs” (May 2017). Simply holding their licences 

in 2017-18 (when a mere 2% water allocation was available for access) cost the LALC 

approximately $894.52, based on the fee schedule in Table 7-2 above.200  

By contrast, unregulated entitlements receive complete (100%) allocation at the 

commencement of each water year. However, unregulated entitlement holders can only access these 

allocations where flow exceeds legislated rates or river height thresholds, thus these thresholds are 

suitable indicators of water availability of unregulated entitlements rather than allocations. Most 

Aboriginal holders of unregulated entitlements explained that low water availability was a key 

reason why they had not developed on-Country water uses or actions (see Table 7-1). As one 

explained, “whilst we can’t guarantee the water, it’s really pointless spending the money” to set up 

these water projects. Other interviewees shared this sentiment. Some stated that even if water was 

accessible (i.e. met the river height and flow thresholds), they preferred to keep their water in the 

river due to concerns about declining river health. Significantly, though, water fees are still payable 

regardless of external restrictions prohibiting water availability and/or community preferences to 

not extract water. For example, Ngemba Housing Co-op’s Barwon-Darling unregulated water 

licence of 714ML incurred an annual licence fee of $3,049.26 for 2017-18.201 This cost is significant 

especially when there are currently no sources of income for this property (Ngemba man, August 

2018). 

 
200 If the LALC happened to receive a greater allocation and decided to use their entitlement, additional water use 
charges (listed in Table 7-2) plus other water use costs such as labour, pumping and diesel costs, maintenance of 
infrastructure, etc. would also be payable.  
201 Based on the two-part tariff system for the “Far West” in 2017-18, or $4,598.16 based on the one-part tariff. See 
Table 7-2 earlier. 
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Following the two-part tariff explained above, additional water fees are also payable where 

water is extracted (i.e. for application on properties), regardless of whether that use generates 

income. While no organisations reported actually using their own water allocations for non-income 

generating on-Country purposes (such as non-commercial market gardens or cultural and 

environmental projects) several expressed aspirations to do so (see Table 7-1). Thus, the additional 

costs that on-Country water use creates may act as a further barrier or obstacle to Aboriginal water 

holders pursuing their goals.  

7.3.5 Access mechanisms and influencing factors in conversation 

To round out this chapter, I bring the above-described access mechanisms and influencing 

factors into conversation to consider their interactive or compounding effect on the decisions that 

Aboriginal water organisations face in trying to use and benefit from their water. From my data 

analysis, I argue that these complex factors reinforce each other to simultaneously: 

• hamper Aboriginal organisations from utilising water on Country; and, 

• create conditions that increase the appeal of water trading as a means to generate much 

needed income and thus encourage organisations to temporarily trade their water. 

The effect of this situation is that Aboriginal water holders find themselves in a “trap”. I draw from 

the idea of a poverty trap to help explain and conceptualise what I observe in the data. From a 

synthesis of development and resilience literature, Maru et al. (2012) define a poverty trap as a 

social-ecological system stuck in a poor state of affairs (i.e. poverty) due to self-reinforcing feedback 

loops.  

To explain these ideas, I have developed the decision tree presented in Figure 7-4. 

Decision trees are more typically used to guide complex decision-making (Safavian & Landgrebe, 

1991) and for the purposes of classification and prediction (Song & Lu, 2015). Here, though, I use 

this model to represent the types of decisions that representatives from Aboriginal organisations 

with regulated water entitlements have faced when choosing whether to trade their allocations or 

use their water themselves on-Country (and the benefits associated with each). This representation 

brings the access mechanisms described in this chapter in conversation together, and in doing so 

illuminates what I term the water trading trap.202 I do not suggest that this trap or its effects are 

necessarily designed or intentional. Instead, I contend it has arisen out of the ways that a myriad of 

socioeconomic and also biophysical systems and processes have come to overlap and/or interact. 

The first question or decision in Figure 7-4 (“Have we received a water allocation?”) centres 

water’s variability as essential to this poverty trap dynamic. It also responds to calls for greater 

attention by analysts of such traps to the influence of the climatic and ecological interactions, 

including their uncertainties (Kronenberg & Hubacek, 2016; Maru et al., 2012). The series of 

questions and points of divergence that follow this first one helps reveal that holding a water 

 
202 Importantly, it does not depict the only options for decision-making and is more a summary of how most 
interviewees responded. I present some examples of those that do not follow this trend in Section 8.4.6 of the next 
chapter. 
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entitlement is not the only threshold needed for developing and pursuing on-Country water uses. It 

shows that to do so is at best extremely difficult if Aboriginal organisations do not have adequate 

access to all the additional threshold matters on the left-hand side of the figure, including financial 

capital, physical infrastructure, resources, capacity and support. Notably, even where Aboriginal 

organisations can meet all these requirements, proceeding to actually using water on Country is not 

guaranteed.  

Figure 7-4: The effects of many thresholds creates the water trading trap: Water trading 

versus on-Country water use decision tree part 1 
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Figure 7-4 shows there are many points at which organisations may decide that they are 

unable to pursue on-Country water uses and where they may turn to water trading. Temporary 

water trading presents opportunities to generate quick, easy and potentially sizeable income, which 

can help Aboriginal organisations meet their financial obligations and commitments such as 

operational costs and bills, and perhaps develop other community, socioeconomic and/or 

environmental projects. Importantly, these costs are payable regardless of whether an allocation is 

received. The fact that most organisations are not using—or are not in the position to use—their 

water allocations themselves on-Country (due to the above suite of reasons) seems to expediate or 

simplify this decision. Indeed, most Aboriginal organisation representatives (10 out of 13; see Table 

7-1 earlier) reported choosing to trade temporarily their water, regardless of whether this 

contradicted or undermined their water aspirations. Particular features of water trading also 

incentivised choosing this water use behaviour. I expand on these features and the “Temporarily trade 

water” component of Figure 7-4 in Chapter 8. Once Aboriginal water holders decide how water 

allocations are to be used—either on-Country or sold on the temporary water market (as indicated 

in the two shaded boxes)—the decision-maker returns to the beginning and the tree resets. 

The way these access mechanisms and influencing factors tend to occur in tandem and 

reinforce one another, creates a trap that Aboriginal water holding organisations find difficult to 

escape from. For instance, financial and human capital is required to install and/or maintain water 

access infrastructure (and develop on-Country projects that rely on water more broadly) but these 

resources are already limited or stretched for most interviewed Aboriginal organisations. Unreliable 

water access reduces the possible (economic and non-economic) returns from financial, human and 

other investments to develop such projects. Similarly, the burden of having to pay water fees for 

holding entitlements and where extracting water for on-Country uses may act as a further 

disincentive to developing such projects. At the same time lack of access to other reliable and 

predictable income sources can increase the attraction of water trading. Thus, Aboriginal water 

holders’ structural disadvantages appear compounded and perpetuated when this complex set of 

factors are considered together.  

Given that multiple thresholds need to be reached in order for Aboriginal water holders to 

pursue on-Country water uses, “simultaneous threshold improvements” are therefore needed to 

escape from the cycle or trap (Maru et al., 2012). Importantly, these thresholds, and the related 

“improvements” or interventions needed, are not always factors or issues that Aboriginal 

organisations control. Many are functions of broader historical, structural and relational settings and 

contexts within which Aboriginal organisations operate (Maru et al., 2012; Ribot & Peluso, 2003). 

In other words, the decision tree in Figure 7-4 and the water trading trap I am describing cannot be 

understood away from or outside of the external (and interconnected) colonial, political and 

economic contexts—both historically and those that continue today (Maru et al., 2012).  

I briefly turn to Murrin Bridge LALC’s experience as just one example to demonstrate the 

points raised in this chapter and the processes depicted in this trap. In conjunction with their 
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consulting agronomist and the local Prime Minister & Cabinet departmental representative, the 

Murrin Bridge LALC developed a project proposal that would involve growing fruit trees or 

pistachio trees on 600 acres of their land, as well as re-establishing a community hub for agencies 

and services to serve the community. The Murrin Bridge LALC CEO (May 2017) hoped the 

irrigation component of the project would generate long-term employment for the community. The 

LALC already held most of the capital and assets required to set up a project like this, meeting a 

number of the threshold requirements depicted in Figure 7-4. For instance, they have a Lachlan HS 

water licence stemming from Murrin Bridge Aboriginal Station’s history and several vineyard 

projects from the 1980s to 2000s (see Howden, 2012; Port, 2005). As a HS entitlement, it 

frequently receives water allocations. The LALC holds land with irrigation paddocks, and 

operational irrigation pumps upgraded in 2011-12 (though the CEO admitted these pumps likely 

need maintenance). The LALC also had human and social capital within the organisation and 

community and external support (i.e. from their consulting agronomist and the local Prime Minister 

& Cabinet representative). All they needed was access to funds to pay for materials and labour costs 

associated with the project.  

So, the Murrin Bridge LALC—with support from the Prime Minister & Cabinet 

representative—submitted a grant application. Despite meeting these other threshold 

requirements—attributes that the CEO expected would make their grant application appear more 

favourable—their application was unsuccessful. Disappointed, the CEO (August 2017) remarked: 

Now it’s like we are back to square one. We put a lot of time and funds into that 

application and it didn’t come through … We’ve got the water and we want to use it for 

some sort of project but it’s all money and we need to look at funding. We want to create a 

long-term project that creates some sort of employment for the community. 

In response to this outcome, Murrin Bridge LALC decided to continue temporarily trading their 

water allocations to generate income until they could identify and secure an alternative funding 

option. I return to this trap concept and expand on the water trading aspects at the end of the next 

chapter. 

7.4 Summary and conclusion 

Others have asserted that lands and resources, including water, can offer the means for 

pursuing cultural, environmental, social and economic development opportunities in accordance 

with the preferences and goals of Indigenous groups, and therefore can help to facilitate self-

determination (Nikolakis & Grafton, 2015; Robison et al., 2018). Building on the findings of the 

previous chapter, the findings presented here show that pursuing these opportunities and realising 

purported benefits associated with water is not as straightforward as holding an entitlement. In 

developing restitution processes or arrangements, then, states must go beyond only returning water 

use entitlements to Aboriginal peoples and attend to the fundamental relational and structural 

forces that I have shown clearly influence how First Nations peoples use and benefit from their 

water. 
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Informed by interview data, policy documents and literature, I compared Aboriginal 

organisations’ water use and benefit aspirations with those which were realised. Findings show that 

Aboriginal organisations generally had multiple preferences for the use of their water, many of 

which related to on-Country activities and projects. Organisational representatives hoped these 

water uses would generate an array of community, economic, cultural and/or environmental 

outcomes and benefits. But, realisation of these aspirations was greatly limited, with most 

organisations that hold regulated entitlements reporting that they instead trade their water. Most 

that hold unregulated entitlements have generally not used their water allocations at all.  

I have shown that a multitude of access mechanisms and influencing factors which stem 

from and are entrenched in historical, political and institutional forces contribute to this shortfall 

between aspirations and reality. These include accessing operational infrastructure, water literacy, 

resource and organisational constraints, financial requirements, variable or low water availability and 

the burden of water fees for both holding and extracting water. These factors occur in tandem and 

reinforce each other which works to reduce the feasibility of developing and using water on 

Country and simultaneously increase the appeal of water trading. I propose this has the effect of 

creating traps that Aboriginal water-holding organisations find difficult to escape. My account of 

this situation offers important insights for appreciating the complexity involved in holding water.  

Having detailed Aboriginal organisations’ acquisitions (and in some cases, losses) of water 

holdings and profiled current Aboriginal water holdings in Chapter 5, and adding to that profile 

here by detailing Aboriginal water uses and aspirations, I now turn to consider the experiences of 

those entities that engage in water trading. This helps shed further light on how Aboriginal water 

holders regard water trading opportunities and challenges, particularly in the context of self-

determination. 
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Chapter 8 | Aboriginal water traders: The formation of water 

market subjects 

8.1 Introduction 

As explored in Chapter 2, some academics, policymakers and others suggest that 

commercial opportunities based in and on property rights in land and natural resources can advance 

Indigenous self-determination, including the goal of economic self-sufficiency. Water rights and 

water trading may yield these kinds of outcomes for Aboriginal peoples in Australia. However, 

research exploring the possibilities and challenges of Australia’s water markets for Aboriginal 

peoples is limited (Jackson, 2011b). That which is available predominately draws from theoretical, 

legal or policy perspectives (Altman, 2004; Craig, 2007; Macpherson, 2017; McAvoy, 2006; 

Nikolakis, 2011), and generally does not draw from Aboriginal peoples’ experiences of, or 

perspectives on, water trading. 

The exception here is work led by William Nikolakis (see Nikolakis & Grafton, 2015; 

Nikolakis et al., 2013). This research was conducted in a north Australian context where no water 

trading yet occurs and so the questions in the survey were hypothetical in nature (Nikolakis et al., 

2013). However, findings from this work are significant especially in the context of this research. 

For example, results showed support among Aboriginal respondents for water markets, and slightly 

stronger support than that demonstrated by non-Indigenous respondents (Nikolakis et al., 2013). 

Some caveats underpin this support, such as that “markets must encompass much more than 

efficiency or treat water’s value as simply its market price” (Nikolakis et al., 2013, p. 18), a result 

that the authors argue points to the importance of Aboriginal peoples’ involvement in market 

design. Some Aboriginal respondents, though, also expressed uncertainty about and disagreement 

with water markets (Nikolakis & Grafton, 2015).  

In this chapter, I consider the experiences and perspectives of Aboriginal peoples who have 

participated in water trading and thus bring some understanding and insights to these gaps. 

Learning from these experiences not only builds on Nikolakis’ findings, but also addresses other 

gaps and tensions in existing research. For example, a range of research explores the characteristics, 

attitudes, motives and behaviours of water holders (specifically farmers and/or irrigators) regarding 

water use and water trade, and implications for the management and uses of their properties (see, 

for example, Loch et al., 2012; Loch, Wheeler, & Settre, 2018; Peel et al., 2016; Wheeler et al., 

2014a; Wheeler et al., 2014b). Wheeler and Cheesman (2013) point out that developing greater 

appreciation and knowledge about “different users’ participation in water markets, and the 

consequences of that participation” (p. 348) is crucial for understanding the utility and effects of 

water markets.  
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Additionally, recent research within the MDB concludes that water markets, combined 

with effective water planning, regulations and institutions, “have made an important positive 

contribution to economic, environmental and social outcomes” (Grafton et al., 2016, p. 924). 

Others though, show that trading may privilege certain societal groups based on socioeconomic 

factors and history of water holding, and engagement and experiences in water trading (Downey & 

Clune, 2019; Hasselman & Stoker, 2017; Wheeler et al., 2014b). These latter findings raise questions 

about the effects of water markets and trading for vulnerable groups. Clearly, therefore, 

consideration of water market implications for Aboriginal peoples needs further examination. 

Furthermore, the finding that Aboriginal water holdings have declined over the past decade in the 

context of these water markets as I showed earlier in this thesis, plus the fact that water markets are 

likely to have an increasing role in Australian water policy and governance (Wheeler et al., 2014a), 

further substantiates the need for improved understanding and awareness.  

In this chapter, I show that Aboriginal organisations choose to temporary trade their water 

as an expression of self-determination and autonomy, but within constrained contexts. They do so 

primarily because of the income it generates, which many organisations use to ensure their viability 

and continued possession of reclaimed land and water, and in some cases, to generate community 

and/or cultural outcomes. I show, though, that broader forces work to shape and encourage this 

particular kind of water market participation. Such factors are linked particularly to water’s material 

properties (i.e. rainfall variability and unpredictability), as well as widespread neoliberalisation of 

policy including but extending beyond water governance, like land and agriculture policy and 

Aboriginal affairs. Drawing from theoretical contributions on subjectivity and governmentality, I 

show that these factors subtly encourage and incentivise particular normative behaviours and 

beliefs among Aboriginal water holders, which in turn alters their subjectivities. Overall, I argue that 

the coalescence of these factors has the effect of forming what I describe as “Aboriginal water 

market subjects”. This idea helps to extend the water trading trap that I introduced in the previous 

chapter, and creates particular implications for Aboriginal self-determination, agency and autonomy 

regarding water. 

In the first section, I describe Aboriginal water trading activities in the case area. In the 

second section, I identify and analyse key dynamics that affected and influenced Aboriginal entities’ 

water market participation, and the types and extent of benefits they derive from these activities. I 

demonstrate that water trading generates crucial economic gains that have led to important 

opportunities that may not have been possible otherwise, but that the unpredictability and 

irregularity of water and water markets constrains these gains. I also consider that some 

organisations see their water trading as beneficially contributing to broader societal water needs but 

that most groups have not sought to leverage the market to influence others’ water uses. I briefly 

describe water market literacy and capacity matters that (positively and/or negatively) influence the 

kinds of benefits Aboriginal organisations derive from water trade. In the third section, I argue that 

multiple overlapping structural and governance processes—and how Aboriginal organisations have 
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responded to these—continually form and shape three types of subjects. I propose that where these 

overlap and coalesce, the conditions are laid for forming Aboriginal water market subjects. I 

conclude by considering the implications for self-determination in the context of water.  

8.2 Description of Aboriginal organisations’ water trading activity 

As mentioned earlier, at least 21 Aboriginal organisations across the case area currently 

hold commercially valuable water licences. The trading activities across the ten Aboriginal 

organisations I interviewed involved 16 separate water licences. I estimate the market value of these 

entitlements is at least A$9.5million in 2015-16 terms. Here I profile the water trading activities of 

these organisations.  

Temporary water sales were the most common Aboriginal water trading activity according 

to my data. These temporary sales occurred via two methods. The main method was sales on the 

temporary allocation or “spot” market, which is also the most common form of water market trade 

more broadly (Bayer & Loch, 2017). Between 2004-05 and 2017-18, nine of the 10 interviewed 

representatives’ organisations sold water allocations in 110 separate sales on allocation markets.203 

Allocation volumes sold ranged from 7.6ML to 3,000ML per individual sale, with a median of 

167ML. Selling prices ranged from $4.50/ML to $1,050/ML, with a median of $100/ML.  

The top part of Figure 8-1 below shows the individual water allocation sales (by quarter) of 

each Aboriginal organisation between 2004-05 and 2017-18. It reveals that both the number of 

organisations engaging in water trade activity and the number of individual Aboriginal water sales 

generally increased over the observed 14-year period. These upwards trends are consistent with 

NSW irrigators’ growing acceptance and adoption of water allocation trade more broadly (Schirmer 

et al., 2015; Wheeler et al., 2014a). Note that Cowra Local Aboriginal Land Council (LALC) 

appears to have “stopped” trading between 2010-11 and 2015-16, but in reality, their Lachlan GS 

entitlements received no water allocations in this period (see Figure 7-3 from the previous chapter). 

Along the same timeline, the lower part of Figure 8-1 tracks overall changes in water storage and 

water allocation prices across all of the southern Basin. The intent of this is to compare how water 

market-scale features (i.e. supply or demand) may impact or influence those Aboriginal water 

trading trends (top part of the figure). However, no obvious patterns or correlation are observed. 

 
203 Only trades where a market price is recorded are included here. Some $0/ML trades exist, but interviews 
indicate these are mostly associated with the transfer of environmental water as well as moving water between two 
licences held by the same organisation.  
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includes two forms, namely combined commercial land and water leases and share farming.204 Only 

two organisations (Nari Nari Tribal Council (NNTC) and LALC B205) traded water in these 

combined land and water arrangements during the examined period. At the time of interviews only 

NNTC still did.  

In both methods, most interviewed trading organisations reported selling all their allocated 

water every year. As one interviewee explained: 

We know we don’t use any of our water. We’re a licence holder that doesn’t use any of our 

water. We’re in a slightly different position [to other holders] where we know whatever the 

allocations are, that we can sell. And we can sell straight away—we’re not looking and 

saying, “We might need that water later in the financial year.” We won’t. (Aboriginal 

Organisation C, October 2017) 

This behaviour is similar to what Bjornlund (2004) describes as “professional water sellers”, as well 

as what Larder et al. (2017) call the “own-lease out” approach of water investors.206 However, it is 

worth noting that no representatives reported purchasing water allocations or entitlements, and 

none have traded water like speculators do in the share market. It is also worth noting that water 

sales across the two methods were generally prompted and always facilitated by water brokers, 

which are a form of water intermediary, or “organisations operating in-between other actor groups” 

(Moss et al., 2009, p. 20) in the water space. Water market intermediaries operate in bringing water 

buyers and sellers together while brokers more specifically help to negotiate and finalise water 

trades (Möller-Gulland & Donoso, 2016). Assistance from brokers is considered throughout this 

chapter. 

Of the organisations that traded their water, only Larnangurag Aboriginal Association 

(LAA) had engaged in a permanent water sale at the time of interview. They sold a small portion 

(5%) of their original entitlement (22ML) in February 2013 as part of the Australian Government’s 

irrigation efficiency upgrade program. In exchange for this water, the LAA’s irrigation channels and 

paddock infrastructure were upgraded (LAA Secretary, May 2017). The NNTC was due to benefit 

from a similar NSW Government program concerning one of their Domestic and Stock (D&S) 

licences, however the exchange of water had not taken place at the time of data collection. All 

 
204 Share farming is where “both the share farmer and the land owner share in the risks of farming. Whoever has 
the greater share of costs takes the greater risk and thereby takes a greater share of income” (GRDC, 2014, p. 1). 
205 LALC B participated in share farming on their property for several years, and during other years sold water on 
the allocation market.  
206 Temporary water trade is theoretically possible in unregulated systems. While rules allow temporary trade in 
these systems to an extent, it is generally far less common than in regulated ones and where it does occur, it may 
often be more opportunistic in nature (Aither, 2017). Some unregulated licence holders were interested in water 
trade possibilities. For example, the Aboriginal Organisation D Representative commented they had contacted a 
broker and tried to trade their water, but nothing eventuated. Michael Anderson (February 2018) suggested that a 
few years ago, his organisation (Ngurampaa Ltd) had briefly considered water trade but made it very clear they 
would only be open to water trade “if there’s plenty of water in the river. We would never trade it any other way.” 
Aboriginal holders of unregulated entitlements suggested the main reasons prohibiting their ability to trade water 
were due to few other licence holders—and therefore few possible water buyers—in their system, and rules limiting 
and/or embargoing water trade. Literature confirms water trade is less common in unregulated systems due to 
these reasons as well as others like (though not limited to) smaller water volumes on issue, different water needs, 
and less regulating infrastructure to control and store water compared to more regulated water sources (Aither, 
2017; Möller-Gulland & Donoso, 2016).  
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interviewed water traders were otherwise strongly opposed to permanently selling part or all of their 

water entitlements.  

8.3 How Aboriginal organisations derive benefit from their water 

trading 

Literature presented in Chapter 2 showed that Indigenous peoples may generate benefits 

from engaging in water trading. For example, access to funds generated through water trade can 

provide Indigenous peoples with access to the finance they need to pursue community goals and 

objectives, or could be used directly to improve a community’s overall standard of living and 

socioeconomic position (Nikolakis, 2011; Royster, 1994; Shupe, 1990; Storey, 1988). Water trade 

could also offer Indigenous peoples greater power in deciding or controlling who will buy their 

water and/or for what water uses (Babidge, 2016; Prieto, 2016a), or controlling the timing and 

location (up or downstream) of water trading with the goal of achieving potential ecological 

outcomes (Getches, 1988). Evidence shows that some Indigenous peoples have used water markets 

for more creative and transformative outcomes too. For example, in Chile Indigenous peoples 

leveraged the market to recollectivise and decommodify their water rights previously privatised and 

dispossessed by the state (Prieto, 2015, 2016b, emphasis added). Some commentators, though, 

report that Indigenous peoples’ engagement in water trading can adversely affect their 

socioeconomic and political standing (Budds, 2010; Molina Camacho, 2016). Water marketisation 

can also create internal community tensions where individuals have different or competing goals or 

objectives relating to their water (Carrasco, 2016; Molina Camacho, 2016; Nikolakis & Grafton, 

2015). Offering an alternative and less polarised perspective, Brandshaug (2019) argues that 

Indigenous peoples can simultaneously value water as both a commodity and commons, or as an 

abstract and commodified resource as well as hold spiritual, social, environmental and cultural 

meanings (see also Nikolakis & Grafton, 2015; Nikolakis et al., 2013).  

In the following sections, I describe the kinds of benefits and opportunities that Aboriginal 

water traders have derived from their trades and argue this market participation creates and 

advances certain self-determined goals and aspirations, but also constrains the extent and shape of 

these achievements.207 Specifically, I show that the income generated from trading water allocations 

is the predominant benefit gained. Interviewees valued this income for its ease of access and lack of 

external restrictions, which grants their organisations and communities the flexibility and freedom 

to determine for themselves which important governance, social, community, environmental, and 

cultural opportunities to pursue with these funds. I demonstrate that some interviewees also 

derived value from trading water because of the contribution to broader societal water values they 

made through this activity. I then explore the dynamics that influence the shape and extent of those 

derived benefits and in doing so, I suggest that factors like variable water availability, market 

uncertainty and poor water market literacy may work to limit the derivation of these benefits. I also 

 
207 There is some overlap of influencing factors with those explored in the previous chapter, but here they are 
described and explored specifically relating to water trading activities and any subsequent material outcomes. 
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consider the potential, but rarely realised, benefit of controlling or influencing the use(r)s of 

Aboriginal water sold through water trade. 

8.3.1 Water market participation as income generation 

Consistent with findings reported by Loch et al. (2012) who writes about non-Aboriginal 

irrigators, Aboriginal water holders were very motivated to sell their water allocations due to 

income generation. Interviewees mostly reported using this income to offset immediate and future 

running costs, including property rates and maintenance of plant and equipment. Ironically, 

interviewees identified that they often use water trade income to pay water licence fees (see Section 

7.3.4) and local government water rates. For example, the CEO of Wellington LALC (July 2017), 

the organisation with the smallest water licence traded, observed that although “it’s only 20ML, it 

doesn’t give us a great deal of income but what it has been able to do is cover the cost of holding 

our licences. So that alone has been beneficial.” Overall, this income “makes things easier” (LALC 

B, May 2017) by providing more freedom for organisations to operate. Water trade income and its 

critical importance for organisations was also the main reason all groups strongly opposed 

permanently selling their water entitlements. As LALC A Representative (May 2017) noted “We’d 

never sell it because when it’s gone, it’s gone! … You wouldn’t be able to pay your running costs!”  

In some cases, income from water trade was also committed to other purposes. In one 

case, water trade income enabled the employment of a part-time groundskeeper within the local 

community (LALC B CEO, May 2017). For Aboriginal Organisation C, income from water trading 

was being saved to re-establish a stable and solid financial base for the organisation to potentially 

start a future (unspecified) business. Recent income from Menindee LALC’s water trading was used 

to finish a project (initially funded by an Indigenous Advancement Strategy grant) installing facilities 

on the Old Menindee Mission, including an industrial kitchen and temporary accommodation for 

community celebrations and culture camps. The LALC B CEO (May 2017) similarly reported using 

water trade income for community projects:  

We had a grant from the NSW Aboriginal Land Council to upgrade our community hall. 

With our community hall, the grant was for $50,000 and we needed another $20,000. 

Money from selling water, that helped, and that helped the community. This money also 

helps us to have a NAIDOC Day [Celebration] so we don’t have to go to the government 

and ask for a grant or anything because the majority of the time you don’t get the funds 

you’re allocated anyway. 

For the NNTC, the income from their bundled land and water lease (combined with funding from 

the Australian Government’s Indigenous Protected Area program) contributes to costs associated 

with their on-site conservation activities, including employment and water infrastructure upgrades 

(Jackson & Langton, 2012). In each of these examples, though, income from water trade helps to 

pay operating costs as well. 

Interviews revealed that organisations did not always have specific purposes for their water 

trade income. For example, Menindee LALC’s first water trade was arranged during the peak of the 

Millennium Drought by the NSWALC and it brought them a sizeable income:  
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It’s not for anything at this point. It just sits there and rolls over every year. It collects 

interest and goes back into the investment account and grows over time. We’ve got no 

plans for it at this stage, we just watch it grow. (Menindee LALC CEO, February 2017) 

The CEO (February 2017) added that Menindee LALC do not actually see this as income “because 

we don’t use it.” Income received from water sales, like other resource rents, can be used to invest 

in and generate other forms of capital, which can in turn lead to increased long-term wealth 

(Kronenberg & Hubacek, 2013). However, this potential can be lost or “wasted” if income is not 

actually put to those purposes (Kronenberg & Hubacek, 2013). Some groups may be without the 

capacity, support, resources or experience to leverage this funding and generate the outcomes they 

seek including, for example, uses on-Country or development of businesses. Other issues are likely 

at play too, though, especially when one recalls how the complex of access mechanisms and 

influencing factors work together to inform and shape water use decisions demonstrated in the 

previous chapter (see Section 7.3.5).  

Regardless of whether they had a predetermined use for their water trading income, 

Aboriginal water traders described this income as advantageous because it is free from external 

influences and onerous reporting requirements typically tied to their other income sources (like 

grants and funding). This sense of financial independence is felt particularly by organisations that 

receive large sums for their water on a semi-regular basis. For example, the representative from 

Aboriginal Organisation C (October 2017) reflected:  

[Water trade income] is not something that we need to report to our head office. We only 

have to report on the grant that they give us each year to run the office. So, whilst we 

budget for it, we don’t have to report on it … essentially the water sales represent our only 

source of tradable income, or revenue, that we can do anything with. 

Another commented: 

But at the end of the day, it’s Aboriginal money. And that’s the thing—we want to start 

having our own money where we can make our own decisions and don’t have to rely on 

anyone. That’s how I sometimes see our money from selling water. (LALC B CEO, May 

2017) 

Interviews revealed this income allows them to operate more freely away from the paternalistic gaze 

of bureaucracies (and even some non-government organisations) typically bound up in funding and 

associated reporting arrangements that some scholars argue can work to undermine Aboriginal 

peoples’ autonomy and self-determination (Chew & Greer, 1997; Muller, 2008). 

Interviewees disclosed that their water trade income was easy to obtain, and that they rarely 

recounted any obstacles or delays during the administration or processing of water transactions, 

thanks largely to brokers. As mentioned, all trades were made via brokers, and organising, 

administering and managing water trades generally requires little work when a broker is involved. 

Menindee LALC recounted, “All the times when we’ve gone to trade, it’s been traded. Each time, it 

went through, and nothing stopped it” (February 2017). On top of this ease, water allocation sales 

were generally quite quick, facilitating relatively swift transfer of funds once the exchange took 
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place.208 Thus, income received through water trade is perceived favourably as “quick and easy”, in 

that little time or resource energy needed to be invested by Aboriginal organisation representatives 

to receive highly beneficial outcomes. That is, outsourcing the negotiation and navigation of water 

market complexities to brokers (for what is viewed as reasonable costs) allowed Aboriginal 

organisations to benefit from water trades without distracting their representatives’ attention and 

resources from other important tasks.  

Interviewees that have leveraged, or are in the process of leveraging, the permanent 

transferability of their water entitlements through government infrastructure programs described 

the benefits of doing so in similarly strong terms. The upgrades to LAA’s irrigation infrastructure in 

exchange for a portion of their water licence helped to improve issues they previously had with 

excess water run-off, as well as evaporation losses. The LAA Secretary (May 2017) recalled, “We 

would never have saved the money to do that [upgrade] without selling that water.” They had “had 

thoughts to sell more in order to fund putting in more irrigation infrastructure” but indicated that 

they were “waiting for another government program like that first one” (LAA Secretary, May 2017). 

The NNTC representatives likewise generally viewed the opportunity for improved infrastructure 

through a similar program as favourable but noted that the leaders of the organisation required in-

depth discussion about the suitability and acceptability of infrastructure on Country (see Section 

7.3.1 in the previous chapter). NNTC interviewees perceived that pursuing these options could 

offer multiple and overlapping benefits to Aboriginal families and communities, neighbours, 

environmental water managers, future generations, the environment including its fauna and flora 

inhabitants and ancestral spirits.  

In sum, Aboriginal water traders reported that financial income is the primary direct 

benefit they derive from water trading because it: 

• is fungible and “liquid” in that it facilitates access to quick cash; 

• requires minimal effort and places little burden on their time or capacity; 

• is free from onerous reporting; 

• has the potential to generate a suite of subsequent flow-on benefits; and, 

• can be used for any purposes as determined by the Aboriginal organisation.  

Despite these attributes, the financial benefit that water trading attracts particularly via sales on the 

temporary allocation or “spot” market are uncertain and unpredictable, as I now turn to consider.  

8.3.1.1 Market uncertainty and variability 

Prices in temporary water markets are volatile, and predicting these fluctuations can be 

difficult (Zuo, Qiu, & Wheeler, 2019). Water availability and scarcity trends are generally the main 

drivers of temporary water market prices (Zuo et al., 2019), and thus these water market 

 
208 The quick pace of water trades caused Menindee LALC to miss one trading opportunity since their February 
interview when they recalled the lack of obstacles but arranged a successful alternative trade not long after. 
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fluctuations.209 Figure 8-2, for example, demonstrates this relationship between water availability 

(i.e. water in storage) and water allocation market prices in the southern MDB. As noted, 

Aboriginal organisations depend on water trade to different degrees, and so fluctuations in the 

water market shape the extent to which Aboriginal organisations benefit (financially) from water 

trading. In this section, I explore the breadth of uncertainty and variability of the water market, and 

then consider the implications for Aboriginal water traders, as revealed through interviews and 

literature. This discussion focuses particularly on water trading within the temporary allocation 

market and not combined land and water leases.  

 

Figure 8-2: Average water allocation sale prices against storage volumes for the southern 

MDB, from 2008-09 to 2016-17 

Copyright: ABARES (2018b), Australian water markets report 2016-17, Canberra. CC BY 4.0. 
 

Existing research indicates that investment in Australian water entitlements for trading 

allocations on the temporary water market can attract significant returns or windfall gains, but with 

high associated risk and uncertainty (Bjornlund & Rossini, 2007; Wheeler et al., 2016). Windfall gains 

is a term that describes unexpected income or profit (Black, Nashimzade, & Myles, 2017) and/or 

income that requires little to no effort to secure, also described as a “disproportional revenue-to-

cost ratio” (Dalgaard & Olsson, 2008, p. i75). Water trading can yield such income specifically in 

times of adversity (Young, 2013) or, in other words, under immensely dry conditions when water 

demand is high.  

Five Aboriginal organisations received what could be considered windfall gains from 

temporary water sales during the Millennium Drought. The trades by three organisations incurred 

sale prices ($/ML) during this period that were three times more than any other they have ever 

received. Conversely, in extremely wet periods when the market is saturated with available water, 

prices drop. For example, in many NSW MDB catchments, record low prices for water allocations 

were recorded from 2010-11 to 2012-13 (Aither, 2017), which was a very wet period, as shown in 

Figure 8-2. Several interviewees commented on the relationships between water availability, water 

 
209 Recent research shows that factors like price adjustments in the permanent market, temperature changes, 
commodity and input prices, and government water recovery can also affect the price of water in the temporary 
market (Zuo et al., 2019). 
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Notes: VWAP: Volume-weighted average price. These WVAP values are calculated where enough data is available 
per year (i.e. more than 10 trades occurred) (BOM, 2018) and insufficient data was available for the Lower-Darling 
prior to 2013-14. ABARES (2018b) suggest that the imposition of trade restrictions associated with management of 
Menindee Lakes is a key reason why the Lower-Darling VWAP trend differs to other catchments.  
 

In Figure 8-4 below, I combine and illustrate the above described intra- and inter-

catchment water price volatility over time. Specifically, this image depicts the possible gross revenue 

(based on annual VWAP) from selling three different water allocation volumes on the temporary 

water market in four specific years in five catchments. I use water volumes that Aboriginal 

organisations have historically (over the past decade) traded on the temporary spot market to 

demonstrate this volatility (see further explanation in Section B.5, Appendix B).  

 

Figure 8-4: Intra-annual and inter-annual volatility of water prices over time 

Source: Compiled with data from BOM (2018) and WaterNSW (n.d.)  
 
Notes: Explanations of key features of this figure are provided in Section B.5, Appendix B. VWAP: Volume-
weighted average price. GS: General Security entitlement. HS: High Security entitlement.  
 

This figure helps to demonstrate that water availability influences not only water allocation 

prices, but also the amount of water that water licence holders can trade at any given point in time. 

The effect of this variability and unpredictability was felt the greatest by those Aboriginal 

organisations that rely a great deal on water trading for their overall income. This research indicates 

that these are organisations that generally hold larger volumetric entitlements. For example, 

Aboriginal Organisation C holds water licences to the second largest volume among those 

interviewed, including a High Security (HS) licence that theoretically attracts water allocations in 
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most years and, therefore, income through water trade. The representative I interviewed highlighted 

the tensions between the significance of their income from water trading and the limits and 

unpredictability of that income:  

Possibly in some past very dry years we’ve traded water and probably done quite well but 

you get a wet spring and a few other environmental, climatic things work against you and 

you can have a very poor year in terms of income… I can’t forecast that. You can’t budget 

for that with any great certainty. So, we only trade it because it’s one of our main sources 

of income. I think for an organisation that’s been around for so long, it’s a little bit 

disappointing that they haven’t been able to create more business opportunities for 

themselves, than relying on water, [and] the volatility of the water market (Aboriginal 

Organisation C Representative, October 2017) 

Relying on multiple strategies can better offset the volatility and unreliability of the water market. 

For example, Australian research finds that irrigators generally use water allocation trade as one of 

many strategies to keep their farms viable and to more generally manage their risks (and liabilities) 

without altering or impacting upon the ownership of their assets (Wheeler et al., 2014b). 

8.3.2 Water market participation as a contribution to society’s water needs 

My interviews indicate that Aboriginal water trading organisations’ representatives hold 

multiple and complex values for their water entitlements, and their water trading activities. They 

hold “many versions of water” (Brandshaug, 2019, p. 538): as just outlined, they valued the financial 

value and potential of their water entitlements for the income generated through water trading, and 

the opportunities this creates. As already detailed in Chapter 7, organisations and their 

representatives also hold complex and multi-faceted preferences for using and benefiting from their 

water. At the same time, many stressed broader Country, landscape and river health concerns too. 

But, and as I consider in this section, some Aboriginal water traders were conscious that others in 

society use and value water differently and saw that water trading was a means to contribute to 

those needs. These multiple views are not mutually exclusive (Brandshaug, 2019). 

As noted, research from Chile shows that some Indigenous peoples engage in and use 

water markets to derive benefits and outcomes according to their own preferences, including 

choosing who to sell their water to and for water purposes it can be used (see Babidge, 2016; 

Prieto, 2016a). Prompted by this literature, I asked interviewees if they knew who has purchased 

their water and/or how buyers used their water, but most did not know this information. I also 

asked representatives if they had preferences for (or were opposed to) certain buyers and kinds of 

water uses for their sold water. Some responded saying that they would prefer their water to be 

used for growing food, crops or for in grazing (LALC A; Murrin Bridge LALC). Others preferred 

that their water not be used in certain ways, such as not for irrigation, or cotton growing, or mining, 

or for use with chemicals (Murrin Bridge LALC; Wellington LALC; Wilcannia LALC; NNTC) and 

not to certain places, like not to South Australia because water users there seem “greedy” (Menindee 
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LALC).212 These stated preferences, though, did not appear to be well-developed in practice. With 

the exception of one organisation which I return to later in the chapter (see Section 8.4.6), 

representatives said they had not sought to enact or give effect to those preferences in their water 

trading activities and most were unsure if they even could. 

Some suggested that knowing how their sold water was used may influence their decisions 

to trade, but some representatives also expressed scepticism about this. For example: “If I knew it 

was going to be for cotton that might change my decision [to trade the water]. But they’ll grow the 

cotton whether they can get our water or not! So, I don’t know” (Murrin Bridge LALC CEO, May 

2017). Similarly but regarding permanent water sales, another CEO (February 2017) commented: 

“If I had it my way, I’d sell our licence to the government, so the water can stay in the river. But we 

know they wouldn’t keep it. They’d just sell it to someone else!” Some appeared surprised or almost 

caught off-guard by this line of questioning. A pointed example is the Wellington LALC CEO’s 

(July 2017) response:  

I haven’t even thought of that... I mean, if our whole purpose is to protect land and culture 

and all the rest of that, and potentially that water that you’re selling is going to destroy all 

of that and be used as a form of doing that, I think we wouldn’t do it. … I mean, I guess it 

was envisaged that it would be used by farmers and primary producers to generate crops 

and keep their livestock alive. I didn’t give it any more thought to mining or anything like 

that. That’s been a very good thought-provoking question. 

Others, though, had no preferences, seeing that deriving the best income for their water was the 

greater priority, regardless of the buyer or how the water would be used once sold. The LAA 

Secretary (May 2017) suggested, “There’s no one we’d oppose selling our water to.” Cowra LALC 

CEO (May 2017) also commented, “I really couldn’t think of anything as to why I would object to 

how they use the water, actually. Nothing comes to mind.” The LALC A CEO (May 2017) framed 

their position on this as: “We just sell it to whoever is willing to pay.” 

Interviewees offered a diversity of responses and reactions to these lines of questioning. 

This might be expected across the heterogenous community.213 Responses are perhaps more 

perplexing, though, when considered alongside aspirations for using water in diverse and embedded 

ways on Country (i.e. see Table 7-1 in previous chapter) and broader landscape and river health 

concerns,214 which together suggest relational and holistic preferences for water (see Jackson & 

Palmer, 2012). LALC B’s CEO (May 2017) for example, reflected: 

You hear [about] the farmers and the irrigators and what they’ve done to the rivers. You 

hear stories that the water used to be so clear that you could see through it. But now 

 
212 LALC B CEO (May 2017) preferred within-state trades over inter-state ones, but this was associated with 
revenue rather than water use preferences. Inter-state trades are comparatively less economically beneficial because 
the seller pays the usage component of the licence fee (see Table 7-2 in Chapter 7), whereas for within-state 
allocation trades, the user (i.e. the buyer and an existing NSW licence holders) pays this fee (see Aither, 2017, p. 
141). 
213 Indeed, research by Bischoff-Mattson et al. (2018) report divergent perspectives about acceptable and 
appropriate uses of water by Aboriginal peoples, though their analysis includes non-Indigenous people’s 
perspectives too.  
214 Interviewees consistently raised concerns about ecological health that aligned with those reported by many 
Aboriginal commentators across the MDB (see, for example, Bates, 2017; Morgan, 2011; Taylor et al., 2016; Weir, 
2009).  
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there’s the dams and all that... We’ve seen blue-green algae, black-water, so just stuff like 

that in the environment, and having that is concerning. 

In the same interview, this CEO (May 2017) also offered the following reflection about water 

trading:  

For us as an Aboriginal organisation, I don’t see it as a problem as us taking water and 

selling it…. For us selling water—and this is my personal opinion—we’re doing it so that 

Aboriginal people are not five steps behind. We’re up the front and the money we’re 

collecting, it’s going back to our community and helping our people out. I don’t know how 

that’s different or wrong, but that’s how I see it.  

Murrin Bridge LALC CEO (May 2017) also shared concerns about water quality impacts 

particularly from chemical use and over-extraction, and said: 

We’re all still disgruntled from an Aboriginal point of view in that the quality of our river 

systems now is just [awful]—I think you get an attitude like, “Well the farmers take water 

out for cropping cotton, and this is an arid country anyway. Our water’s precious. So, if 

they’re doing it, we may as well jump on the bandwagon too!” 

These comments hint that interviewees may feel a sense of needing to participate for fear of 

missing out. This situation is observed in other settings, with Altamirano‐Jiménez (2004) 

commenting that in Canada “extraction of natural resources … is increasing and Aboriginal 

communities feel that if they do not take part in it, their possibilities of social, cultural and 

economic survival are at stake” (p. 358). In addition to broader societal and economic changes that 

sees these communities no longer reliant on traditional forms of production, Altamirano‐Jiménez 

(2004) suggests these Indigenous peoples face a “dilemma” of “how to be faithful to their cultures 

and integrated to the global market at the same time” (p. 358).  

Interviewees in this research generally did not suggest that they regarded their options as a 

compromise of this kind. Analysis suggests instead that most interviewees—both collectively and 

individually—held complex, diverse and perhaps oppositional rationales about water and water 

trading, consistent with observations by Brandshaug (2019): they saw water simultaneously as a 

passive, economic commodity that can and does generate important income for them and as a 

common good. Interviewees not only saw water as a common good that they value as sentient, 

culturally meaningful and crucial to their environmental, cultural and social sustainability, but also 

as a limited resource that their broader communities need and value. Analysis suggests that thinking 

about water in its broader social context at least in some part contributed to Aboriginal water 

traders’ decisions to trade. The Menindee LALC CEO (February 2017) neatly captured this 

interconnected societal and financial value of water and water trading when they said: 

Someone else needed the water and we needed the money. It was just sitting there, and we 

weren’t doing anything with it. We thought, “If it’s just sitting there and not being used and 

we could make some money off it, then why not?” 

Thus, water here is a commodity embedded in social relations, which “challenges the idea that 

commodification automatically entails a break with other practices and relations” (Brandshaug, 

2019, p. 548). It appears that this sensitivity and response to others’ water needs, represents a 

means of continuing to uphold reciprocity, water sharing and ethical relations and responsibilities 
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with land, water and other peoples typical of Aboriginal ontologies and identities (Jackson, 2017c; 

Jackson & Palmer, 2012; Langton, 2002), and may be an expression of self-determination. Of note, 

though, these relations are generally depersonalised and anonymous when water trade transactions 

occur through the temporary market and are facilitated by a water broker—a point I return to in 

the next section.  

Why this version of water appears to overshadow Aboriginal organisations’ other views 

and landscape preferences in practice could be due to several reasons. It could be a by-product of 

the abstraction and disaggregation of water from nature-society relations brought about by 

privatisation and marketisation processes (Ahlers & Zwarteveen, 2009; Mansfield, 2007a). It could 

also be a function of those threshold and prerequisite issues discussed in the previous chapter. 

Similarly, the level of water market literacy and associated knowledge to use and manipulate water 

market arrangements in order to maximise their benefit as determined by Aboriginal peoples is 

likely to influence this too, as I now consider further. 

8.3.3 Water market literacy and capacity 

Elsewhere, Hasselman and Stoker (2017) observe that water “[m]arkets provide 

opportunities but within constraints… the market choices you make are not entirely ‘free’ but are 

condition[ed] by the context in which you are operating” (p. 510). Interviews reveal that water 

market literacy and capacity is one such factor that influences the extent to which Aboriginal 

organisations derive opportunities and benefits from their water trading. Building on the concept of 

water literacy introduced in the previous chapter, I mean water market literacy as people’s 

understanding and knowledge about water market operations combined with awareness and 

comprehension of complex, intersecting influences including (but not limited to) weather and 

climate, market variability, commodity prices, and water licencing arrangements.  

For most interviewees, the only major obstacle to water trading they encountered was 

water market complexity, which was often framed as something they “need to get their head 

around”. Murrin Bridge LALC CEO (May 2017), for example, said: 

I couldn’t work out how you would trade water!... And allocate water! Do you chop it off 

in the middle of the stream and that part is ours? The technicalities of it are still probably 

something I need more understanding on, but I’ve got the big picture. 

Several interviewees stressed the importance of understanding the difference between selling water 

allocations (temporary trade) and entitlements (permanent trade). The Cowra LALC CEO (May 

2017), for example, reflected on their experience: 

I was inexperienced … I don’t take a leap of faith very often, so I want to make sure I’ve 

looked at my facts and figures. I’ve learnt that if you’re going to do something you should 

research it and look into it… If I didn’t look into it a bit, there could have been a risk that I 

may have ended up selling the licences without knowing the implications of the options. 

And I didn’t want to do that. I wanted to make sure. That’s probably one of the reasons I 

um-ed and ah-ed [about water trading] for a while. 
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In some cases, individuals (and wider organisational Boards) only recently became aware that their 

licences are tradable. For example: 

We didn’t realise our water licences were an asset as such. We pay a fee every year to have 

those water licences... And then there was State Water [now “WaterNSW”], I believe it 

was, were doing some consultation around the community and I’d invited them out to see 

us… It wasn’t until that meeting that I realised that these licences shouldn’t just be sitting 

there stagnant, that they had the potential to be traded and to generate income for the 

LALC. We’re an asset rich LALC and a cash poor LALC so a dollar saved is a dollar! 

(Wellington LALC CEO, July 2017) 

As a final example of the importance of water market literacy broadly, when discussing the 

Aboriginal Organisation C’s water trading history, the representative (October 2017) suggested that 

water had not been traded in some years “because probably nobody knew how to do it.”  

These quotes show that Aboriginal organisations and representatives have developed some 

level of water market literacy. Water trading behaviour research indicates that water market literacy 

is developed over time, often through direct exposure to property and/or water use and 

management and may be influenced by education and organisational capacity (Hasselman & Stoker, 

2017; Loch et al., 2018). Recent research correlates deeper or more sophisticated water market 

knowledge and trade behaviours with greater time investment by irrigators to investigate water 

allocation trading (Loch et al., 2018). Adding to this, Hasselman and Stoker (2017) note that those 

with more resources are better able to understand water markets and monitor its trends, and 

therefore “have an unfair advantage in the market” (p. 509). Aboriginal organisations’ time and 

resources are usually already over-stretched, with little (if any) spare to develop this depth of water 

market literacy themselves (see previous chapter).  

To compensate for their limited water market literacy, all Aboriginal water traders reported 

seeking external support and advice. Some sought input from Aboriginal and/or water 

organisations or government agencies (such as NSWALC, the (former) AWI, and WaterNSW), but 

interviewees reported this support was generally irregular or once-off, and any water market 

information discussed was one among many water-related matters. Interviewees suggested that they 

instead received most of their external support from water brokers and other intermediaries. These 

entities provide advice to, and negotiate water transactions on behalf of, Aboriginal water trading 

organisations. Nearly all Aboriginal water traders expressed satisfaction with and gratitude for their 

water brokers. For example: 

If anything’s going on with the water, [the broker] lets us know. When the price is going 

up, he calls and lets us know. Sometimes he gives us advice to see if we want to wait until 

the next month to see what the price does. He’s always been our broker… he is the one 

that does all the paperwork and everything for us. (Menindee LALC CEO, February 2017) 

The LALC B CEO (February 2018) suggested, “I’ve only picked up stuff along the way … from 

[the broker’s] experience and stuff that he does. That’s what you kind of rely on.” Thus, helpful 

water brokers and legal advisers were important resources for interviewed organisations deriving 

benefit from their water trade activities.  
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Use of, and some reliance on, water brokers is not unusual. For instance, in 2007 water 

brokers facilitated 80-90% of Australian water trades (The Allen Consulting Group, 2007). But, 

brokers have the potential to be influenced by their own interests which may compromise those of 

their client(s). That is, brokers may be more likely to pursue or prioritise opportunities with the best 

pay-off in terms of effort and/or cost for them (see Möller-Gulland & Donoso, 2016). An example 

of this comes from an interview I did with a water market analyst (February 2017) who 

commented: “We treat everyone the same—big or small. But, the same amount of effort goes into 

a water trade, whether it’s for 2ML or 2,000ML. If we only did 2ML trades, we would run into the 

ground.” Intentional improper water broker misconduct is relatively uncommon (Ashton, 2010), 

and certainly less common than it used to be (Mattila, 2008).215 Importantly, no interviewees 

reported any inappropriate behaviour by their water brokers, and I found no other evidence of such 

behaviour during the course of this study. However, these issues are worth noting here because if 

(Aboriginal) water holders have low water market literacy and/or are over-reliant on water brokers, 

they likely may not be as aware of possible inappropriate or misleading broker actions as others 

with greater knowledge of the water market. 

Overall, the importance and significance of water trading income for Aboriginal 

organisations cannot be over-emphasised. To varying degrees, this income has helped organisations 

remain operational and financially afloat and, in some cases, helped to achieve other social, 

community, cultural and environmental outcomes. Engaging brokers means that time- and 

resource-poor representatives from Aboriginal organisations need to invest minimal time, resources 

and energy to derive these benefits. But, Aboriginal water trading occurs mostly on the spot market 

which is typically ad hoc in nature. Borrowing from Bulloch and Fogarty (2016), we might call this 

method of water trading a depersonalised economic relation or exchange. That is, decisions about 

who has access to sold water—and by extension, what they use the water for—are reduced to 

financial exchanges and decisions about objects of utility that are alienated from their community 

relations. This is often the case in the social abstraction, privatisation and marketisation of 

ecological commodities and ecosystem services (see Achterhuis et al., 2010; Mansfield, 2007a; 

Robertson, 2012; Smith, 2007). Having a broker or intermediary facilitate and negotiate these 

transactions may further depersonalise and anonymise them.  

The ad hoc, depersonalised nature of these trades combined with most Aboriginal 

organisations’ somewhat lower water market literacy, may undermine their ability to derive other 

possible benefits through water trading, such as greater control over water use in the system, and 

more predictable and reliable income. A small number of interviewees described strategies that 

Aboriginal organisations could pursue to achieve these other water trading benefits, particularly 

reduced vulnerability to water market volatilities, supported by brokers or other intermediaries. The 

 
215 Because of this, in 2015 the Australian Government declared no national scale industry-specific regulations were 
needed (DAWR, 2015). Water brokers are though subject to Australia’s fair trading laws (like any other business), 
which prohibit misleading or deceptive conduct (DSEWPC, 2013). Some water market analysts do still hold 
concerns about the potential for broker wrongdoing and transparency issues (Ashton, 2010; DSEWPC, 2013; 
Hunt, 2017; Loch et al., 2013). 
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first strategy is to diversify income and assets. The representative from Aboriginal Organisation C, 

quoted in Section 8.3.1.1 above about their significant dependence on water trading income, 

contended that their organisation ideally should diversify its income sources. For many Aboriginal 

water holders, though, comparable diversification options seem unlikely without external assistance 

and resources, given the challenges I presented in the previous chapter.  

A second strategy that one representative mentioned is “forward water market contracts”, 

which is a relatively new water market option in Australia. These derivative products “require a 

buyer to purchase water-rights from a seller at an execution date for a previously agreed price” 

(Bayer & Loch, 2017, p. 2). Forward market options are intended to insure against future temporary 

market shocks, and initial modelling suggests they can help both buyers and sellers offset and 

manage risks, and help markets to operate more efficiently (Bayer & Loch, 2017; Bontems & 

Nauges, 2019). The long-term arrangement of this may, though, serve to obstruct or exclude 

Aboriginal peoples from using this water themselves (Carrasco, 2016; Kronenberg & Hubacek, 

2016). But, as the previous chapter showed, for now many Aboriginal organisations are not using 

and not in the position to use this water, so perhaps this is not so much of a risk at the moment. 

Overall, though, little research is available about the outcomes and benefits from this option.  

The third strategy is bundling land and water assets in combined commercial leases to third 

parties. At the time of interviews, this strategy was only used by the NNTC. This strategy is similar 

to forward markets in that it reduces risk and market volatility: it offers predictability and certainty 

because a contract guarantees regularly paid rent in advance, regardless of water allocations. It can 

also be a more favourable option within the structures and spaces of state-imposed water 

governance for enabling Aboriginal-determined priorities and control in line with complex inter-

relationships between people and water. Indeed, representatives from the NNTC preferred this 

option because their organisation retains ultimate ownership and control of all assets involved in 

the lease, including specifically how water is used via their lease agreement. Risks can, though, 

accompany this form of management, and legal advice should always be sought in negotiating such 

an arrangement (GRDC, 2014). The NNTC’s engagement in this method of water trading is 

explored further in Section 8.4.6 below.  

I now consider the implications of what I have discussed so far in this chapter for the role 

of the market (and its regulations) in forming Aboriginal water traders and their subjectivities.  

8.4 Making Aboriginal water market subjects 

8.4.1 Subjectivity and governmentality 

Definitions for “subjects” and “subjectivity” vary across time and disciplines (Mansfield, 

2000; Rorty, 2007). As detailed in Chapter 3, I understand subjectivities to be constructs, 

interconnected with and influenced by the relationships, powers and structures that impact upon 

subjects and those subjects’ contexts and existences (Foucault, 1982; Mansfield, 2000; Smith, 2008). 
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One approach to studying subjectivity is through a governmentality lens. Stemming from work by 

Michel Foucault, governmentality refers to the “conduct of conduct”, or the idea that human 

conduct, including beliefs, aspirations and attitudes, are strategically shaped and (re)configured by 

external powers at a distance (Li, 2007). Hodge (2014) explains that “studies in governmentality 

provide an understanding that who and what we are, and might become”—in other words, our 

subjectivity—“is embroiled in a play of contingent becomings that are not fixed but always already 

crafting the possible” (p. 303). Subjectivity and governmentality analyses focus on and problematize 

the relationships between subjectivity (i.e. agency) on the one hand, and the different forms, 

technologies and arts of government and operations of state and non-state power and influence (i.e. 

structure) on the other. It sees the two as deeply interdependent and considers how they interact 

and shape each other (Weidner, 2009). Studies influenced by this approach can also pay attention to 

how differently situated subjects are differently formed, respond to and interpret imposed 

structures. 

Scholarly ideas relating to subjectivity have played out in debates about Indigeneity and 

Aboriginality. The different expressions of these concepts, and the structures that support and 

perpetuate them, can influence how people—both Indigenous and others—think about Indigeneity 

and Indigenous peoples (Maddison, 2013). Australian state structures like policy and regulation are 

increasingly focused on reforming Aboriginal peoples’ behaviours. This includes driving economic 

integration with employment and enterprise development and “responsibilisation” as means to 

address or “overcome” disadvantage (e.g. welfare dependence) (Bulloch & Fogarty, 2016; 

Strakosch, 2015) and produce “active, economically productive Indigenous citizens” (Howard-

Wagner, 2018b, p. 1340). Certain narratives, discourses and representations of Aboriginality also 

justify particular governing structures, policies and practices which then further perpetuate these 

representations (Bond, 2005; Lindroth, 2014). These representations typically emphasise narrow, 

simplistic, inflexible, essentialised and often racist notions of Aboriginality (Bond, 2005; Brough et 

al., 2006), and can serve to “welcome some versions of Aboriginality over others” (Brough et al., 

2006, p. 407), potentially causing real structural harm (Maddison, 2013). Indeed, as we saw in 

Chapter 6, these narrow and false discourses can be reflected and perpetuated by recognition 

policies with troubling implications. 

Work to create particular subjectivities—and at the same time make others redundant, 

constrained, inauthentic or illegitimate (Maddison, 2013)—can impede the efforts of Indigenous 

peoples to determine their own futures, how they express their identities, and indeed be themselves 

(Brough et al., 2006; Bulloch & Fogarty, 2016; Palmer & Groves, 2000). It also affects how 

Aboriginal peoples make claims for and over their territories, especially given that these structures 

and definitions are mostly state-centred and state-defined, or at the very least, state-influenced 

(Howard-Wagner, 2018b). Indigenous and non-Indigenous people may adapt to and reproduce 

these definitions and their associated expectations, but may contest or modify them too (Batty, 

1996; Bond, 2005; Howard-Wagner, 2018b; Merlan, 2009; Palmer & Groves, 2000; Strakosch, 
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2015). Like other forms of subjectivity then, Indigeneity or Aboriginality is not only shaped, formed 

and influenced by power relations, social structures and norms, and other cultural and institutional 

factors, but also by the agency and dynamic identities of Aboriginal peoples themselves. 

Informed by these analytical perspectives, my analysis of data about Aboriginal 

organisations’ water trading behaviour and attitudes indicates that these organisations are being 

shaped into what I call Aboriginal water market subjects. In the following sections, I propose that the 

overlap and coalescence of three other kinds of subjects that are produced by governance 

techniques and technologies of three policy areas relevant to Aboriginal people and water set the 

conditions for the formation of this new kind of Aboriginal water market subject. How these 

different subjects fit together is presented in Figure 8-5 below. The blurred edges show that each 

subject and policy area is not completely defined or delineated from others. This figure also shows 

how the subject formation I discuss in what follows sits within broader sectoral neoliberal reforms, 

for which “the fundamental assumption is that markets are the fairest and most efficient way of 

distributing a society’s resources” (Sullivan, 2018, p. 202) (see also Brown, 2015).  

 

Figure 8-5: Overlapping subjects observed in data, nested within fields of neoliberal policy  

In what follows, I describe each of the three overlapping subjects as observed in literature 

and in the case study data. In doing so, I attend to the influence of structural technologies and 

governance techniques (including state regulatory systems and other physical, social and cultural 

configurations and discursive structures) as well as how interviewees respond to these conditions as 

manifest in their beliefs, attitudes and social practices—their subjectivities (Agrawal, 2005; Boelens, 

2009; Smith, 2008; von Schnitzler, 2008). These descriptions provide the scaffolding on which I 
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then detail and unpack the Aboriginal water market subject concept and consider its implications 

for Aboriginal self-determination. To do this, I build on the water trading trap I introduced in the 

previous chapter.  

8.4.2 Disciplined and responsible water users 

From interviews, I see that Aboriginal water entitlement holders are being shaped into 

what I term disciplined and responsible water users. International water governance literature provides 

examples of the formation of this type of subject. Loftus et al. (2016), for example, show how 

technology and infrastructure (specifically, water meters) and new billing practices facilitate the 

emergence of new subjectivities among individual household water users in England. These 

technologies transform water users into governable, responsible and disciplined consumers or 

financial subjects.216 Boelens and Zwarteveen (2005a) describe how in the Andes, various and 

overlapping neoliberal structures and processes attempt to stigmatise and discipline “inefficient and 

backward” (p. 118) local and Indigenous water use(r)s, by treating them “as obstacles to efficient 

and modern water control… that need to be removed to pave the way for water modernization” (p. 

114) (see also Boelens, 2009). In Australia, water use practices among regional and remote 

Aboriginal and Torres Strait Islander communities deemed “highly consumptive” are targeted for 

demand and use behavioural changes (Beal et al., 2018; Pearce et al., 2007), implying that their 

existing domestic water use practices are inefficient and wasteful. These communities are effectively 

being made into responsible and disciplined domestic water users through the installation of water 

meters to “monitor and reduce wastage” (Pearce et al., 2007, p. 23), alongside community-wide 

commitments to reduce consumption (Beal et al., 2018). These examples and others (see 

Eichelberger, 2012) show that structures, techniques and technologies of (neoliberal) governance—

in the forms of physical technology, discourses and norms—influence and alter water users’ 

consumptive behaviours, attitudes and subjectivities.  

Disciplined and responsible water user subjects are formed, shaped and incentivised by 

regulations and norms intended to manage water scarcity: specifically, the water market and its 

supporting regulations and discourses. Naturalising and internalising the efficiency ideology that 

accompanies neoliberal water governance sees dominant societies’ and governments’ interpretations 

of inefficient water uses constructed or stigmatised as “irresponsible” and “undisciplined” (Boelens 

& Zwarteveen, 2005a; Vos & Boelens, 2018). Vos and Boelens (2018) explain that this can see small 

and/or Indigenous farmers feel guilt and shame over their own “inefficiencies” should they not 

align with these dominant and privileged views that are increasingly normalised in regulations. 

Alongside this, policies and discourses frame water trading as a desirable or “productive” practice 

as it purportedly moves water to the most efficient, valuable and “socially-optimal” uses. Here we 

see how neoliberal reforms work to optimise consumption and use behaviours and extend 

 
216 Interestingly, Radonic (2019) shows that it is also possible for people to voluntarily “self-fashion themselves into 
what they understand to be ethical subjects” (p. 292), but in ways that differ to the subjectivity-shaping envisaged 
or intended by water conservation policymakers and their programs. 
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“calculative rationality” into the realm of water access, which was previously not subjected to this 

way of thinking (von Schnitzler, 2008). Altogether, the water entitlement and trading framework, as 

well as its logics of quantification, measurability, accountability and efficiency work to shape and 

encourage certain ideas of moral, disciplined and responsible behaviours among water entitlement 

holders, including Aboriginal people. 

Those interviewed did not share feelings of guilt or shame like those reported in the 

literature, but they certainly demonstrated that they were aware of societal judgements about the 

morality of certain water use behaviours. For example, when I asked water traders if and how water 

trading had changed the way they think about and manage water, interviewees’ responses tended to 

focus on avoiding wastage (at both domestic and larger scales) and/or realising the economic value 

or income-potential of water.217 Rene Woods (Vice-Chair, NNTC, June 2017) explained, for 

example, that water trade had changed his way of thinking, 

… definitely in the use of water, and the delivery and efficiency side of things. We don’t 

want to be wasting water or see our lessee wasting water… Efficiency and utilising water to 

its full potential and using less of it at the same time is the way it’s heading. It’s worth more 

than gold at the moment. It’s liquid gold.  

Similarly, for Cowra LALC CEO (May 2017), “It’s just sitting there going to waste. That’s part of 

the reason why I [temporarily] sold the water.” Interviewees made clear they wanted to avoid 

“wasting” and “not using” water (as some had in the past, see Table 7-1), or be perceived by others 

as doing either of these. They saw that by choosing to trade their water, they both avoided this 

water “wastage” and provided a means for other willing users to access water, and that was 

something that they wanted. These reflections from Aboriginal water traders about their attitudes 

and priorities reveals how some interviewees have transformed their subjectivities. 

The income that water trading attracts also incentivises this behaviour. Indeed, having to 

pay entitlement holding fees (see previous chapter) makes choosing this trading behaviour all the 

more “rational”. These beliefs and behaviours can be conflated with a sense of responsibility to 

other water users and perhaps society at large, as suggested in Section 8.3.2. Overall, Aboriginal 

water traders exhibit the behaviours of disciplined and responsible water users, accepting and 

adopting the efficiency logic and economic tenets of water marketisation.  

8.4.3 Viable and financialised asset holders 

The data indicates the existence of a second subject under formation, that of viable and 

financialised asset holders. In conceptualising this subject, I draw from Larder et al. (2017) who 

describe the financialisation of the Australian farming sector and subsequent impacts at the farming 

household level. They suggest that institutional and sectoral factors have disciplined farmers to exist 

as particular kinds of “viable” operators and financial subjects with “new farmer subjectivities”, 

which includes: 

 
217 One interviewee said that while they did not look at water differently, they do from time to time wonder what 
the market price of water is. This interviewee also repeatedly raised through the interview that they did not have a 
great understanding of water markets and trade (Aboriginal Organisation C, October 2017).  
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a substantial transformation in farmers’ mentalities, including essential aspects such as the 

perception of farm ownership structures, farm management strategies, and ways of self-

identification. Farmers must abandon the positive valuation of “owning their land” and 

reconceptualise land as something they work on but do not necessarily own. At the same 

time, farmers must transform themselves not only into entrepreneurs but also into 

“investors”. (Larder et al., 2017, p. 405) 

While interviewees are generally not “farmers” per se,218 they often operate in similar circumstances 

to the smaller farming landholders that Larder et al. (2017) suggest are most affected by these 

subject and subjectivity alterations. 

State re-regulation and financialisation of Australia’s agricultural sector has transformed 

land and water property titles into assets that can “deliver income streams” (Larder et al., 2017, p. 

398). Interviews with Aboriginal water traders reflected this understanding of “assetisation”, with 

many commenting that water’s tradability means they now think of their water entitlements as 

valuable income-generating assets. Many consider themselves “lucky” or “fortunate” to have such 

“assets”. For example, Wellington LALC CEO (July 2017) shared that “the realisation that 

potentially someone could make money from having the water licences themselves” created a 

“huge shift in thinking” for them. Additionally, Cowra LALC CEO (May 2017) commented that 

prior to water trading, they had “never actually thought of water as a commodity in the sense it 

could generate income,” adding that where their water was not used or traded each year this was 

like “money just going down the drain.” Water trade provides “quick” and “easy” income to help 

meet financial liabilities without the restrictions and administrative burdens typical of other income 

sources.  

I argue that these perceptions of water holdings and their income potential has influenced 

Aboriginal water traders’ practices. Water’s marketisation and privatisation is playing a role in 

shaping Aboriginal water traders into viable and financialised asset holder subjects. That is, as 

described earlier, Aboriginal water traders appear to generally behave similarly to water investors 

who follow an “own-lease out” approach to water (Larder et al., 2017). And, by complying with the 

state’s water governance framework and choosing to engage in these commodification practices, 

Aboriginal organisations are adopting the state’s ideas about being viable and financialised asset 

holders as their own (Brandshaug, 2019, p. 548). This transformation of attitudes and social-

environmental relations also simultaneously draws Aboriginal entities further into water’s 

marketisation and privatisation (Eichelberger, 2012). For many, trading water has become central to 

retaining their water (and land) rights, and possibly funding projects. In fact, it seems that 

Aboriginal water traders saw their water licences primarily as a form of capital. Any opportunities for 

facilitating their own access to water as a natural, cultural, or domestic resource were generally 

viewed as secondary.  

 
218 The one interviewed Aboriginal entity the does their own irrigation commented that “We are not farmers like 
farmers are today… We didn’t rely on ‘farming’ like it is today. It wasn’t our culture, and no one could afford farms 
anyway” (LAA Secretary, May 2017). 
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8.4.4 Capable and accountable Aboriginal subjects 

Aboriginal water traders also appeared to reveal attitudes and behaviours that I interpret to 

be consistent with capable and accountable Aboriginal subjects. This particular construction of what it 

means to be capable and accountable is shaped not by water governance ideals but by neoliberal 

reforms in Aboriginal affairs and the associated political and policy discourses. Mainstream 

narratives and policy discourses often portray (or problematise) Aboriginal peoples as 

dysfunctional, irresponsible, unproductive, disadvantaged, incapable of managing their affairs and 

dependent on “passive” state welfare (see Howard-Wagner, 2018b; Strakosch, 2015). 

Problematising Aboriginal culture, people, communities, organisations and corporations like this 

works to justify highly paternalistic and potentially deeply invasive state interventions and controls 

(Howard-Wagner, 2018b), as we have seen throughout Australia’s colonial history (Bulloch & 

Fogarty, 2016).  

In the neoliberal era particularly, these interventions are typically positioned in respect to 

market participation. For instance, neoliberal shifts in discourse, government legislation and 

organisational policies have driven a bureaucratisation and commercialisation of Aboriginal 

organisations that distinguish them from customary Aboriginal forms of organisation and authority 

(Merlan, 2018; Norman, 2015). On an ongoing basis, these entities must perform and “prove” 

(Strakosch, 2015) their capability and accountability based on metrics underpinned by the dominant 

society’s and culture’s economic (and) quantitative priorities and discourses. Such priorities are 

typically underpinned by financial viability, market principles and “value for money” rather than 

ethics of care or other priorities determined by Aboriginal communities (Howard-Wagner, 2016; 

Muller, 2008). Altogether these external neoliberal state-imposed requirements work to 

“incarcerate” organisations into “a culture of compliance” (Howard-Wagner, 2016, p. 93).  

The way the neoliberal state has structured this relationship with Aboriginal organisations 

means that they are not able to ever really step outside of it. In other words, autonomy and 

economic freedom do not actually offer or lead to the independence from the state that some 

expect or anticipate, despite the contrary rhetoric espoused by the state and some Aboriginal 

entities (Howard-Wagner, 2018a; Norman, 2015). Instead, engaging in the market under neoliberal 

reforms and contexts creates new relations and entanglements with the state and new forms of self-

determination, as Norman (2015) has shown in the context of Aboriginal land restitution in NSW.  

In this way, the state disciplines and steers Aboriginal peoples into being economically 

productive and capable in particular ways, including by punishing those that do not meet the mark 

(Howard-Wagner, 2018a). This produces flow on social, community, cultural, governance and 

livelihood implications (Eichelberger, 2012; Strakosch, 2015), some of which are observed in the 

data. For example, if the state determines that Aboriginal peoples or entities lack the appropriate 

capacity or competence at any point, then further state disciplinary or punitive intervention follows, 

which often takes the form of controlling or investigating organisations’ income and/or funding 

(Howard-Wagner, 2018a; Strakosch, 2015). This can see Aboriginal organisations framed or labelled 
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as unsustainable, incapable or unfit. Aboriginal peoples and organisations can experience very real 

and serious tangible and material consequences where this happens, including in relation to 

accessing (and maintaining access to) funding, resources and property. In the worst-case scenario, 

water (and land) property or assets can even be resumed, via liquidation processes for instance, as I 

presented in Chapter 5.  

Therefore, the work required of Aboriginal organisations to perform their capacity and 

capability and meet the state-imposed compliance requirements encourages or incentivises 

Aboriginal organisations to behave in certain ways, which may also obstruct or undermine First 

Nations’ enjoyment of independence and self-determination. The CEO from LALC B (May 2017) 

illuminated these tensions when I asked whether knowing who or how their sold water allocations 

were used would influence their decision to sell: 

That’s a bit of a hard one because at the end of the day, to me personally, you can’t go 

putting your feelings into what you’re doing, like selling water. To me, this is a profit. And 

a profit is going back into the Land Council and that profit isn’t state or federal 

[government] money, it’s the Land Council’s money so you know where you can spend it 

and where it’s going … You’ve got to think about it from the business side of things … 

Previously, people have been in this position and haven’t done very well financially. You 

know, we all hear stories and I just don’t want us to be a statistic.  

This fear of becoming “a statistic”—a typical “incapable” Aboriginal case amongst a population 

where the state has punitively intervened—quite clearly indicates how some Aboriginal peoples 

have themselves adopted or assumed this “capable” Aboriginal organisation subjectivity. For those 

interviewed, payment of state-imposed land and water holding fees, regular financial audits and 

other financial reporting required by neoliberal policies are part of performing this capability and 

accountability to the state. 

The shaping of this kind of subject has certain effects when combined with the two forms 

described already. The formation of capable and accountable Aboriginal subjects arguably has the 

effect of making Aboriginal people more vulnerable to the norms of responsible and disciplined 

water users introduced in Section 8.4.2. For example, we already see that some regional and remote 

Aboriginal and Torres Strait Islander communities have been depicted as “high consumptive users” 

of domestic water (Beal et al., 2018; Pearce et al., 2007).219 This terminology is far more subtle than 

the picture of irrationality constructed by Andean neoliberal water policies about Indigenous water 

users and their norms and rights systems (Boelens & Zwarteveen, 2005a). Nonetheless, targeting 

demand and use behavioural changes (Beal et al., 2018) to “maximise water resource sustainability” 

(Pearce et al., 2007, p. 31) implies inefficiency and by extension, irresponsibility when it comes to 

water use and management (see also Eichelberger, 2012). Seeking to be perceived as capable and 

accountable subjects may work to reinforce Aboriginal water holders’ preferences to be (and be 

perceived as) disciplined and responsible water users.  

 
219 I do not mean to disregard the range of structural and institutional complexities associated with this highly 
consumptive water use in regional and remote Aboriginal and Torres Strait Islander communities that this (and 
other) Australian work highlights (Beal et al., 2018; Pearce et al., 2007; Pearce, Willis, & Jenkin, 2004; Pearce, Willis, 
& McCarthy, 2008). 
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Additionally, the combined effect from overlaying the formation of capable and 

accountable Aboriginal subjects with the viable and financialised asset holder subjectivity (see 

previous section) arguably further encourages organisations to “see” their water entitlements 

primarily as income sources. For example: 

The Land Council is not just a Land Council per se for just acquiring land. You actually 

have got to start utilising what you’ve got. So, we can start generating income and this 

thing they keep chucking around: “sustainability” and … self-determination. (Cowra LALC 

CEO, May 2017) 

Evidently, Aboriginal organisations become increasingly drawn into the marketisation (and 

assetisation) of water and land in order to meet (neoliberal) state-imposed capability and 

accountability criteria. Where income sources are limited, this can further drive Aboriginal 

organisations to leverage their land and water rights for generating income like this.  

8.4.5 Aboriginal water market subjects and self-determination 

My evidence shows that state governance systems have influenced how Aboriginal 

organisations understand and “see” (Wilson, 2019) their reclaimed water rights, and their 

participation in temporary water trading as a means to demonstrate their responsibility, viability and 

capability. The formation of these overlapping kinds of subjects sets the conditions for the 

formation of what I call Aboriginal water market subjects (see Figure 8-5 earlier). In this, Aboriginal 

organisations see themselves and their pathways to self-determination more entangled with the 

marketisation, privatisation and assetisation of water due to both external influences and subjects’ 

own reformulations of their subjectivities. The rhetoric of empowerment, development and 

freedom inherent to these policies and regulations can shape, encourage and incentivise (in other 

words, make easier) particular activities, behaviours, decisions, choices and conduct, like 

mainstream market engagement. In doing so, it can work to close off or make other more diverse 

preferences and interests more difficult or marginal (Bulloch & Fogarty, 2016; Li, 2014; Roberts, 

2008). This applies in the case of Aboriginal water market subjects.  

This concept of Aboriginal water market subjects helps to further expose the water trading 

trap that I introduced in the previous chapter. Figure 8-6 below builds upon the decision tree from 

Figure 7-4 to show the water trading trap incorporating the water trading factors discussed in this 

chapter, including the influence of the selling price and the role of brokers. It shows the influence 

of the complex access mechanisms and dynamics from both Chapter 7 and Chapter 8 on 

Aboriginal water holders’ decisions about using and benefiting from their (regulated) water 

entitlements. In the discussion that follows, I consider this extended trap along with the idea of 

Aboriginal water market subjects to help show how broader governance structures influence most 

Aboriginal water traders to make particular decisions about (a) their water uses; and, (b) using the 

income they receive from water trading.  
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Figure 8-6: The extended water trading trap: Water trading versus on-Country water use 

decision tree part 2 

As shown throughout this chapter (and also the previous one), water’s biophysical and 

material characteristics contribute to this trap situation. In particular, water’s variability and 

unpredictability influence whether Aboriginal peoples can benefit from physically available water 

(either through water trade or water use) as shown at the top of Figure 8-6. The challenges that 
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arise from this variability become more evident when we reflect on analysts’ commentary about 

other natural resource and ecological commodity markets, like carbon markets and payment for 

ecosystem services markets. These other markets are also subject to market price fluctuations 

associated with biophysical features of the commodity or service in question (Friess et al., 2015; 

Kronenberg & Hubacek, 2016), and subsequent income volatility can work to undermine the 

effectiveness of people using that income to pursue anticipated long-term economic, environmental 

and/or community development projects (Kronenberg & Hubacek, 2013, 2016). Analysts also 

identify that vulnerability to this risk is greater where this is the single or significant income source 

(Kronenberg & Hubacek, 2013) and that volatility of income combined with other factors, can 

contribute to poverty traps (Kronenberg & Hubacek, 2016).220  

Reflecting on this works reveals insights for the water trading trap given that the income 

that can be generated from water trading or engaging in other water-dependent market activities 

can be volatile, in part due to climatic uncertainties (see also Maru et al., 2012). Adding to this, and 

as demonstrated, the operating contexts for most Aboriginal water holders is one of limited access 

to capital, resources, knowledge and experiences. Therefore, many Aboriginal water holders end up 

choosing to trade their water.  

In the future, interviewees may decide to change their water use behaviour. In fact, some 

interviewees see their water trading as a temporary behaviour until they wish to and/or are able to 

use their water on Country. If Aboriginal organisations wish to develop alternative water uses 

though, and move away from water trading, (an)other comparable income source will be needed to 

break their dependence on income from water trade. This is because access to sufficient income is 

one of the major threshold requirements (among others, as depicted in Figure 8-6). Interviewees’ 

opposition to permanently selling their water entitlements due to the income that temporary trade 

generates for them indicates dependence on this income. Carrasco (2016) has similarly found that 

underprivileged communities can become dependent on income instalments from water leasing in 

Chile. This dependency, a function of the Aboriginal water market subject formation, further traps 

Aboriginal water holders within a water trading dynamic.  

The market logic adds to the difficulty in developing and practising other water uses. As 

Hasselman and Stoker (2017) explain, the market logic has transformed individual water use 

motivations and rendered water in the MDB “too valuable” to put towards non-economic water 

uses, like “altruistic” private environmental works (p. 513). Some uses preferred by Aboriginal 

people, like wetland watering and market gardens, may be considered non-economic or “less 

valuable” when compared to income-generating water trading. Overall, the opportunity costs of 

 
220 In these other natural resource commodity and/or service markets, however, some Aboriginal producers have 
employed strategies to better manage fluctuations and, therefore, the subsequent material impacts. Jackson et al. 
(2017a) describe how some Aboriginal organisations in Australia’s north engage in the carbon market, for example, 
by leveraging their “edge” to position themselves as providers of premium products with assorted sociocultural and 
health co-benefits. Individual corporations who value and are willing to pay above-average market prices for these 
products—and their unique social production—have entered into long-term relationships and partnerships with 
the Aboriginal producers (Jackson et al., 2017a), which helps to provide income certainty and security. 
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developing and pursuing comparatively risky alternative water uses that will incur costs and also 

likely generate less income (compared to water trading) may be too great for Aboriginal water 

traders, effectively further entrapping them in a cycle of perpetually selling their temporary water 

allocations on the spot market. 

The water trading trap appears to also affect Aboriginal water traders’ decisions about how 

to use the income generated from trading. As discussed, Aboriginal land and water holders, just like 

non-Aboriginal landholders, are required to meet expectations and uphold financial liabilities arising 

from state-imposed “responsible” use and maintenance, as well as taxes and fees (Palmer, 1988; 

Pearce et al., 2007; Sikor, 2006). Choosing to use water trading income to cover the costs of these 

asset liabilities, taxes and fees clearly signals the upmost importance and value of these property 

rights and assets to Aboriginal organisations. But, when one considers that not paying or upholding 

these responsibilities can result in fiscal penalties, or worse, loss of the entitlements, this “choice” 

really seems quite constrained. As the representative from LALC A (May 2017) explained:  

If you don’t pay those rates, they [the government] will take your licence away! We need 

the money we get from water trading to pay for the costs of the Land Council. The money 

from water trading helps to pay our running costs and other things like managing noxious 

weeds—we get a fine if we don’t manage them, which is another cost!221 

The state-imposed land management system has normalised a conflation of a particular form of 

agency with responsibility and moral and active citizenship (von Schnitzler, 2008): choosing to pay 

costs and uphold obligations is rationalised as “responsible” behaviour that ensures ongoing viable 

asset ownership. This is likely intensified for Aboriginal peoples due to fears of being deemed 

incapable given the strength of that prevailing discourse, and the associated risk of the state taking 

back their hard-fought for property rights—even where initial acquisitions occurred through a 

compensatory Aboriginal land claims processes.222 It also means that aspirations for water, or 

preferences for how to use income generated from water trade (and indeed other income-

generating water uses), can only be pursued after paying these fees. Additionally, paying the fees and 

obligations associated with retaining ownership means inadvertently legitimising the state’s 

authority (Sikor & Lund, 2009), which raises fundamental philosophical challenges from some 

Aboriginal peoples (see Jopson, 2015; Pearce et al., 2007).  

 
221 The Cowra LALC CEO (May 2017) connected these obligations to neighbours too: “I mean we’d like to have 
the funding … to actually develop our properties so that we can at least get up to the stage where … we’re not 
getting fines from Local Land Services or other agencies for invasive species and all that sort of stuff. Plus, your 
neighbours don’t like what’s on your property [in terms of invasive species] if it can go into theirs.” 
222 Some irrigators and water holders, similar to temporary water trading, also permanently sell portions of their 
water entitlements to enhance their adaptive capacity and resilience, including to generate cash flow during difficult 
times, most often to reduce debt, make farms more viable, and/or to supplement existing income (Wheeler & 
Cheesman, 2013). Some research suggests that high fixed water fees may contribute to these debts (see Alston & 
Whittenbury (2011), and Section 7.3.4). These are not the only motivating factors that drive permanent water sales 
though, with irrigators’ values, attitudes and wellbeing having influence too (Bjornlund et al., 2011). Interviewed 
Aboriginal water traders, though, refrained from and in fact were mostly opposed to permanently selling their water 
entitlements under any circumstances. This difference in behaviour and attitude about permanent water trading 
may also further signal how important retaining hard-fought property rights is, even where those rights are at times, 
a financial burden (Wheeler et al., 2014b). 
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One interpretation of these restrictions to how Aboriginal organisations benefit from water 

trading is that it does not neatly gel with the notion of self-determination. But, in some other ways 

that I have shown in this chapter, it does appear to align. Interviewees perceived their water trading 

as an action they (often in conjunction with other leaders in their organisation) choose to do and also 

see it as favourable given their operating contexts (i.e. stretched resources, time and capacity), 

despite it not being their preferred way of using, benefiting from or managing water. Some even 

described this choice as “empowering” (Cowra LALC CEO, May 2017) in that it has helped to 

achieve a plethora of economic and flow on social, community, cultural, and sometimes 

environmental outcomes including, potential freedom from the state. The Cowra LALC CEO (May 

2017), for example commented: 

Bureaucrats and bureaucracies have their own demands that place too much of their 

controls on us by forcing us to conform too much. This [being involved in water trading] 

actually empowers you more by controlling your water. You become a trader, you know? 

You actually become a part of the market. You can actually be not reliant on bureaucrats 

and the bureaucracies to prop you up all the time. It’s a way out … If you transfer what we 

did with the water to our lands and all that [other assets], we’d actually get out of this mess 

we’re in, and in a sense, be a part of the free market. 

I do not wish to overlook or understate the significance of water trade income, especially for some 

groups, nor the connections to self-determination. How though, can we reconcile these seeming 

tensions that water trading is sometimes empowering with the clear effect on behaviours and 

choices of the formation of Aboriginal water market subjects? 

The three neoliberal policies that shape the formation of Aboriginal water market subjects 

have created new possibilities and opportunities. But these neoliberal arrangements also constrain 

these new possibilities and preclude or restrict the choice of alternative and diverse forms of 

conduct. For instance, the volatility, anonymity and depersonalised nature of sales on the water 

allocation market combined with ongoing obligations of Aboriginal organisations to the state to 

maintain their capacity and accountability constrains Aboriginal peoples. Most Aboriginal 

organisations generate income from their water trading which, while important, mostly occurs in 

contexts where they are unaware of who and how the allocations are then used. This may suggest a 

form of detachment or alienation from the water itself. To clarify, the point here is not that 

Aboriginal organisations and their representatives are unconcerned about water and its use in their 

territories; in most cases, interviews indicated the opposite is true. Instead, the takeaway here is that 

the particular kinds of subjects that Aboriginal organisations and their representatives have been 

shaped (and re-shaped themselves) into encompass and embody behaviours, actions and thinking 

that comply with water alienation brought about state’s neoliberal water governance. This “complex 

and entangled” (Lai, 2017, p. 917) situation seems to be the case even where subjects are opposed 

to ideas of water detachment and alienation (see Bondi, 2005; Eichelberger, 2012, p. 153).  

Overall, when structural forces combine with Aboriginal peoples’ understandings about 

themselves and their priorities, their subjectivities and priorities are transformed into that which is 

consistent with the market and/or the (neoliberal) state’s priorities (McCormack, 2011; Norman, 
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2015). They are effectively “recruited” into these forms of subjectivity, even if they are also trying 

to resist them (Bondi, 2005, p. 499). 

8.4.6 Movements against the current 

Critical scholars show that despite the appearances and assumptions that neoliberal state-

imposed governance processes can be deterministic, limiting and disadvantageous, Indigenous 

peoples are not passive and without agency. Research shows Indigenous peoples can and do enact 

forms of resistance and/or strategies to creatively and dynamically navigate and use such top-down 

systems and structures, both as expression of their self-determination and/or to achieve 

opportunities and outcomes that more align with their commitments and preferences (see, for 

example, Curley, 2019a; Howard-Wagner, 2016; Prieto, 2016b; Todd, 2018; Wilson, 2019). Métis 

scholar Zoe Todd (2018), for example, uses the terms refraction, bending and dispersion to 

“illustrate how Indigenous peoples can (and do) use Indigenous legal orders, and relationships to 

more-than-human beings, to bend and diffuse the State’s European-derived laws” (p. 67). She 

details that these are creative, active and conscious processes that “maintain local self-determination 

in the face of often very violent colonial incursions into local life” (Todd, 2018, p. 67). I borrow 

Vos and Boelens’ (2018) terminology to call such instances “movements against the current” (p. 

285). Here I briefly describe two examples of movements against the current from my own data. 

The first example concerns control of process and water use and is illuminated by the 

NNTC’s water trading method, introduced in Section 8.2. Hegemonic efficiency discourses in 

neoliberal water governance can result in Indigenous peoples losing control over their water 

resources and their territories (Vos & Boelens, 2018, p. 291). Indeed, as Section 8.3.2 indicated, 

most Aboriginal water traders that sold their water allocations using the more depersonalized spot 

market method did not know who bought their water, or how their sold water was used. 

Conversely, though, the NNTC trade their water in a bundled lease with land.  

The NNTC leadership intentionally chose this option so that they could have control over 

who used their water and for what purposes. This method of water trading also beneficially ensures 

a more reliable and predictable income than does selling water allocations on the spot market. This 

approach allowed water and land to be used together and in ways more aligned with their 

preferences to manage Country. Demonstrating this aspiration for control and authority, Ian 

Woods (NNTC Chairperson, July 2017) explained why the NNTC selected their current lessee:  

The big thing in their favour was they didn’t grow cotton. They’re grain growers. We don’t 

want cotton on our Country. We’re surrounded by cotton—on all four sides we’ve got 

cotton growers and in a big way. And we don’t want any cotton growing there at all. They 

said, “No, we grow corn and wheat and barley and all that sort of stuff.” We said, “Yep! 

No dramas.” So that’s what really swung us as well. You know, there was a few factors, not 

just because they were good people but it’s what they were growing as well and their track 

records. We’re working with them now.  
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Further demonstrating the extent of the NNTC’s power through this method, the Chairperson 

(July 2017) explained that if the lessee does not “do the right thing” and uphold their obligations 

and expectations contained in the contract, “well then they’re no longer there.” 

Furthermore, when considering the financial and economic benefits from selling their 

water, the NNTC chooses to prioritise environmental, social and cultural outcomes. For example, 

the income NNTC receives from leasing their property (and water) helps to fund their 8,000-acre 

Indigenous Protected Area project and generate associated employment, environmental and cultural 

outcomes (Ian Woods, NNTC Chairperson, December 2016). This prioritisation was reflected 

when the NNTC Chairperson (July 2017) emphasised: 

There was no way they [the lessees] were going to use our water to grow cotton! Because, 

you know, the guys next door [who are cotton growers], one guy offered less money and 

one guy offered more money and we said no. It wasn’t about money. It was about aligning 

ourselves with people with credibility. If our people see us go out there and grow cotton, 

they’ll start calling us land rapists and things like that. We see cotton as not good for the 

environment and so we upheld those values. 

Rather than seeking a transaction, as is the case through the more depersonalised economic 

exchange of spot market water trading, the NNTC sought to influence water management in their 

region and to contract with people of “credibility”, suggesting that in forming a relationship of this 

kind they can influence the decisions of the farmer in the future. The NNTC representatives were 

aware of the potential windfalls that trading water on the spot market can bring and indicated that 

they may consider this water trading method in the future. However, they were also wary of the 

risks and variability that accompany such an arrangement. 

The second example is Ngemba Housing Co-op and that community’s approach to 

governing their Moonbi property and associated water licence. The Moonbi property was 

“supposed to be used for agricultural purposes” (Ngemba man, June 2018) when originally 

purchased by the former Aboriginal and Torres Strait Islander Commission (ATSIC), but the 

representative explained that the community preferred to use it instead for cultural purposes:  

We wanted to use that asset for employment and also to clean the water and look after the 

natural infrastructure at the same time. So, it was [hoped to be] sort of like a well-

coordinated process where all land management culturally was being implemented with the 

assistance of the licence. (Ngemba man, June 2018) 

More specifically, the community had wanted to pump their water from the river into a billabong 

on the Moonbi property which would improve the water quality and attract wildlife. However, this 

type of activity has only occurred once using their water licence, and that was more than a decade 

ago. The Ngemba man I interviewed explained that their water has never been used for anything 

else since coming into Aboriginal ownership, as they have not had the infrastructure, financial 

capital or human and social capital to realise their goals. As their entitlement is significant in size, 

the associated volume of carry-over water accumulated is now quite substantial.  

In other cases, these conditions contributed to Aboriginal water holders choosing to trade 

their water (see Figure 8-6). The Ngemba man (June 2018) explained, though, that his community 
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had specifically and intentionally decided that they were not interested in selling their water 

allocations to other users: 

the main reason [why] is [because] that’s not what we see water to be used for. We see 

water to be used in a more sustainable way because we feel that the system has been over-

allocated, and we don’t want to contribute to the destruction of that any further. 

This instance of refusing or contesting the water marketisation and regulation systems is significant. 

It helps to show that Aboriginal peoples do have the ability to resist these structures. But, this act 

of resistance does not remove the Ngemba community from the system. They are still required to 

pay land and water fees for instance, and are therefore, to some degree, still “trapped”. During our 

interview, the Ngemba representative indicated that the Ngemba Housing Co-op organisation had 

no income sources. As a consequence of this, and a number of other complex historical and 

organisational factors, the organisation had been placed into voluntary administration just prior to 

our interview. This could ultimately lead to having to permanently sell the water entitlement.  

Scholars have argued that discourse and rhetoric like empowerment, freedom and 

development can work to encourage and incentivise marginalised peoples to take up particular 

activities, behaviours, decisions, choices and conduct such as mainstream market engagement, and 

that in doing so, other more diverse preferences and interests may effectively be foreclosed 

(Bulloch & Fogarty, 2016; Li, 2014; Roberts, 2008). These two examples help to show that 

alternatives to selling water allocations on the temporary water market are not completely closed off 

for Aboriginal water holding organisations and similarly, that they can manipulate these systems to 

generate benefits more aligned with their preferences. Concurrently, though, it also shows that 

these alternatives can be difficult to pursue and, especially in the Ngemba community’s case, that 

forces are working against their decision to not trade water. 

We must, then, more seriously consider how neoliberal water governance may be 

funnelling people into mainstream water trading while problematically obscuring their 

vulnerabilities and the inequities that influence their market engagement (Hasselman & Stoker, 

2017; Roberts, 2008). Further, attention as to whether and what extent diverse aspirations and 

goals—including those outside the market—are undermined and narrowed by neoliberal water and 

land management and Aboriginal affairs regimes is needed too (Bulloch & Fogarty, 2016). Drawing 

from Maru et al. (2012), any policy that intends to recover water for Aboriginal use must be broad 

so that it is not all about ensuring Aboriginal peoples have:  

the capacity to successfully engage with mainstream economic activities. It should also be 

about developing successful livelihood options that allow indigenous people to do and be 

what they value with what they have, including their knowledge, institutions, and 

connections among themselves and with their land [and water], attributes that will be vital 

for sustainable development of social-ecological systems. 

Government policies that are currently under development and those of the future must consider 

these issues if they are to appropriately respond to the diversity and breadth of Aboriginal peoples’ 

demands for water justice and self-determination. 
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8.5 Summary and conclusion 

In this chapter, I offered unique insights into Aboriginal experiences of, and perspectives 

about, water trading. These insights are based on the views of representatives from Aboriginal 

organisations that hold water entitlements and that have actually engaged in water trading activities, 

making this the first Australian study of its kind. With Australian governments committed to 

further embedding and streamlining water trading in water policy and legislation, this work offers 

timely and empirically-informed insights and lessons relevant to current and potential policy 

discussions. 

This research reveals that Aboriginal organisations perceive their decisions to trade water 

as favourable and an expression of their self-determination, particularly due to the quick and easy 

income it generates and the subsequent projects and wider outcomes it can help facilitate. In 

particular, this income is primarily used to pay state-imposed land and/or water holding fees to 

ensure the continuation of organisations. Analysis reveals that to some degree Aboriginal water 

holders’ awareness of and appreciation for broader societal water needs also influences their 

decisions to sell their water temporarily. While Aboriginal water traders certainly derive some 

benefit from their water trading, analysis suggests that particular water market literacy, capacity 

factors and strategies may help them to increase the benefits from water trading, including, for 

example, influencing and controlling how their sold water allocations are used.  

I used a subjectivity and governmentality analytical lens to further interrogate the data. This 

approach was useful in thinking about Aboriginal water traders and their experiences because it 

helped to illuminate: 

• interactions between institutional changes, (re)conceptualisations of Aboriginal water 

holders’ perceptions about themselves, their water and land rights and interests, and how 

this influences their governance practices and actual uses of water resources; and, 

• the relationship and tensions between formation of subjects and self-determination. 

This lens assisted me to develop the idea that when Aboriginal water holders struggle to meet 

multiple minimum thresholds (like access to other means of income, resources, capital, 

infrastructure, etc.), they are likely to be adopt the positions of “Aboriginal water market subjects”. 

This is where overlapping neoliberal policy arenas incentivise and create the conditions for 

Aboriginal organisations to see themselves and their pathways to self-determination entangled with 

the marketisation, privatisation and assetisation of water, even if some oppose those framings and 

systems.  

The concept of Aboriginal water market subjects helps to further reveal the water trading 

trap introduced in the previous chapter that most, though not all, interviewees seemed to be caught 

in. I extended this trap by considering factors specific to water trading (i.e. influence of selling price 

and brokers’ support) and adding the effect of Aboriginal water market subjectivity. This further 

revealed the constraining influences on Aboriginal water holders’ decisions about changing water 

uses (i.e. from water trading to on-Country water uses) and choosing how to use and benefit from 
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their water trading income. Certainly, the income generated from water trading is crucial for these 

organisations and it undoubtedly creates opportunities for some degree of autonomy and 

independence of the state. But, the way that governments have arranged neoliberal governance 

structures that create these openings and organise on-going Indigenous-state relations means that 

longer-term security or opportunities that align with other understandings of self-determination are 

not really possible through selling water allocations, especially on the spot market.  

Sensitive to the fact that these arrangements can be resisted, I presented evidence of two 

Aboriginal organisations that negotiated the market-compatibility of their water rights in ways that 

differ to prevailing constructions of Aboriginal water market subjectivity. One leveraged the 

tradability of their water and creatively worked the water market system to secure benefits that 

more aligned with their holistic priorities for themselves, their communities, their water and their 

Country. The other rejected selling their water allocations altogether. But, evidence suggests that 

neoliberal state systems of governing water, agricultural land and Aboriginal organisations function 

together to undermine these water preferences to varying degrees. I now turn to canvas overarching 

themes and findings presented in this thesis. 
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 | Conclusion and future research 

9.1 Introduction 

Until the twenty-first century, Aboriginal peoples’ water rights and interests were not 

recognised or considered in any of the Australian Government’s or NSW Government’s water 

policies or water management legislation. Since the year 2000, consultation and engagement of 

Aboriginal peoples in water policy and legislation has undoubtedly improved but there is still a very 

long way to go to more fully and appropriately address Aboriginal peoples’ claims (Jackson & 

Moggridge, 2019; Macpherson, 2019). Against this backdrop, the overall aim of this research was to 

describe and analyse the ways in which Australia’s neoliberal mode of water governance affects the 

ability of Aboriginal people in NSW to pursue self-determination. Self-determination was 

understood primarily in the context of Aboriginal ownership and control of water entitlements, as 

well as the freedom to make decisions and enjoy autonomy from the state.  

To focus this research and analysis, my research approach was informed by insights from 

critiques of neoliberalism, settler-colonial theory and legal and ontological pluralism. Influenced by 

Indigenous research methodologies, I employed a case study approach to uncover, analyse and 

understand the complex factors and conditions underpinning the water-related positions, choices 

and decisions taken by Aboriginal people. Specifically, I focused on Aboriginal struggles over water 

access and ownership in the NSW portion of the MDB and drew from qualitative and quantitative 

data collected from multiple sources via numerous methods.  

In this final chapter, I bring together the key findings arising from this work. I also reiterate 

its scholarly significance and outline policy implications and briefly consider opportunities for 

future research.  

9.2 Summary of key findings 

I advanced two key interrelated arguments in this thesis. First, I argued (with new 

quantitative and qualitative data) that the contemporary neoliberal water governance regime under 

which Aboriginal peoples seek water access and self-determination builds upon and entrenches the 

historical legacies of Aboriginal peoples’ exclusion from land (and water) governance. Second, I 

argued and demonstrated that at the local Aboriginal community or organisation scale 

contemporary water governance does offer some opportunities for self-determination involving 

water, but that structural, organisational and governance factors tend to limit and constrain these 

opportunities, even where Aboriginal entities hold commercially valuable statutory water 

entitlements. I substantiate these arguments here by summarising the key outcomes from my 

analysis. 
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Through historical, archival and literatures searches, I postulated in Chapter 5 that water 

held by interviewed Aboriginal organisations was acquired with land returned via state and national 

statutory Aboriginal land rights regimes. These water entitlements were bundled and transferred 

with land parcels to Aboriginal organisations prior to comparatively recent formal separation of 

land and water under neoliberal water reforms. I argued that while these land rights regimes were 

crucial to securing Aboriginal water access, they were mostly biased against returning properties 

with attached water entitlements (and, indeed, properties with irrigation capacity or potential, and 

therefore, the potential for water to be attached). Moreover, the timing of the introduction of these 

regimes coincided with the capping, and therefore closure, of available water resources, meaning 

that the scale of water returned to Aboriginal ownership through these same land rights regimes 

was constrained further. As a result of these factors, and the absence of government commitments 

to restore water rights to Aboriginal communities after water rights were restructured in the 1990s 

and 2000s, a markedly inequitable pattern of water holdings in the NSW portion of the MDB has 

endured. 

In recent decades, there has been an increase in the level of attention given to Indigenous 

water rights claims and some Australian governments are now developing policy positions and 

responses. In spite of this, my analysis of state water entitlement data revealed that Aboriginal water 

holdings have declined by at least 17.2% over the last decade. Since 2009, 2.0GLs (or 12.1%) of 

Aboriginal-held water was lost via (mostly forced) permanent water sales. Aboriginal-held water 

remains vulnerable to further decline. Given that Australian governments committed to improving 

Aboriginal water access under national water policy in 2004, these declines in Aboriginal water 

holdings and evidence of ongoing vulnerability, is a significant finding that warrants urgent policy 

redress.  

Chapter 5 also profiled the remaining Aboriginal water holdings across the case area, 

revealing how markedly inequitable this pattern of water holdings continues to be; something that is 

not appreciated in Australian water policy circles. Significantly, Aboriginal people comprise 9.3% of 

the case study area’s total population but Aboriginal entities in this same region hold a mere 0.22% 

of the surface water available (12.1GLs). This Aboriginal population to water entitlement 

distribution disparity appears to be amplified in the northern part of the case area, where the 

market value of water is also less. 

In Chapter 6, I used the ERA to frame and understand the experiences and insights of 

Aboriginal water policy experts and their efforts to influence policy and water access at the broader 

state governance scale. I showed that Indigenous-specific water access arrangements introduced by 

the NSW Government contrast significantly with the strong, secure and perpetual water 

entitlements from which other holders benefit. Overall, this chapter revealed that statutory 

Indigenous-specific water access arrangements have not produced any quantitative net increases to 

Aboriginal water holdings. My analysis demonstrated, however, that Aboriginal water struggles and 

contestations in the case area during the neoliberal reform period are about much more than water 
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resources alone. It showed that these contestations have very much centred on the power and 

legitimacy issues that are inherent in water governance more broadly (including access and 

distribution), and therefore continue to reinforce historical legacies of colonisation. 

In Chapter 7 and Chapter 8, I showed that holding statutory water entitlements can bring 

benefits to Aboriginal organisations, but that these benefits are constrained. Representatives from 

water-holding Aboriginal organisations consistently expressed appreciation for their water 

entitlements, largely due to their economic value and the potential uses and benefits they 

represented. Nearly all interviewees shared aspirations for their communities to benefit from using 

this water, including developing water-based enterprises and/or other non-commercial watering 

activities on their own land. The majority, though, had not realised these aspirations, with just one 

of the 13 organisations reporting to have used their own water entitlement on their Country. Most 

entities chose to temporarily trade their water instead (sometimes in concert with leasing land) and 

thus benefited from their water primarily via the income this generated. This income was used to 

pursue important goals and opportunities that, in some cases, would not be possible otherwise. 

Thus, many organisations saw temporary water trading as significantly beneficial, even if it was not 

their first water use preference.  

Through analysis of interviews, I identified a number of access mechanisms and 

influencing factors that contribute to this pattern. These factors are presented in Chapter 7 and 

Chapter 8 where I used decision trees to map out their compounding effects and to demonstrate 

what I termed the “water trading trap”. Here, I group these access mechanisms in three broad 

categories. 

The first concerns access to human and financial resources and support and capacity at 

both individual and organisational scales. Meeting existing community expectations and legislative 

requirements alone stretched prevailing resources and capacity. Identified capacity-related 

challenges associated with developing water projects included the costs and knowledge associated 

with both the overarching water governance framework and rules and the specific and technical 

details of the particular water use. Thus, although interviewees unquestionably wanted to develop 

water projects and uses (and for a whole array of reasons), they usually had to prioritise other 

requirements and expectations instead. This finding is consistent with the work of other scholars 

who find that (re)distribution of and access to property rights alone does not guarantee the 

derivation of benefits (Ribot & Peluso, 2003; Schlosberg & Carruthers, 2010). Importantly, these 

capacity and capability-based factors do not exist in isolation, but are largely a result of, and deeply 

integrated with, historical, relational and structural obstacles and injustices (Maru et al., 2012; Ribot 

& Peluso, 2003).  

The second category of factors I identified related to water’s distinctive physical properties, 

positioning it as a unique natural resource, and a unique commodity (Bakker, 2005). Water is 

different not only because of its centrality to all life and how different people value and hold 

meaning associated with water and water places (Bauer & Smith, 2007). Its variability and 
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unpredictability also, while necessary for ecological and cultural health (Gibbs, 2006; Weir, 2009), 

create obstacles for achieving particular outcomes such as relying or depending on water for uses 

on-Country or for generating income via trade. As I explored in Chapter 7 and Chapter 8, 

variability and unpredictability of water is bound up in water property rights regimes and influences 

the market price of water too. Existing research shows that water variability and associated water 

availability presents challenges for (non-Aboriginal) landholders wanting to use and benefit 

(economically) from their properties (Alston & Whittenbury, 2011; Peel et al., 2016; Wheeler et al., 

2014b). This was found to be the case for Aboriginal organisations as well. But, where water 

entitlements are comparatively less secure or less reliable (see also Wheeler et al., 2014b) and/or 

Aboriginal organisations relied significantly (or only) on water trade for their income, these 

challenges were further compounded. Indeed, regardless of how much the community or 

organisation might have wanted to develop a particular water use or means of benefiting from their 

water, without access to more secure and/or more reliable water entitlement options, choosing to 

invest in long-term water-based activities was less viable and so rendered less desirable. This 

feasibility and desirability were further hampered when the limits relating to human and financial 

resourcing and capacity were considered.  

The third broad category concerns structural features of overlapping neoliberal policies and 

areas of reform. I showed how the neoliberal water governance framework requires payment for 

holding a water entitlement, even when (a) no water is allocated; (b) water is not used; and, (c) 

water is used but does not generate income. This framework incentivises the most efficient and 

valuable uses of water (defined as those that generate the most income), including trading to others. 

I demonstrated that neoliberal Aboriginal affairs simultaneously commands and disciplines 

Aboriginal organisations to be structured and to operate in accordance with the norms of the 

market place. One effect of this is that before pursuing community-determined goals for their lands 

and waters, Aboriginal organisations must, like all landholders, pay their land and water holding 

fees. Failing to do so renders their land and water property rights—returned through land rights 

regimes and under the premise of “compensation” for dispossession—vulnerable to resumption or 

forced sales to pay these debts. As examined in Chapter 8 particularly, these structures and means 

of governing do not blatantly force Aboriginal people to behave in certain ways but subtly and 

covertly influence, transform and alter Aboriginal organisations’ subjectivities and how they “see” 

and understand themselves, their actions, their water use and benefit opportunities and their 

Country, even when they were opposed to these subjectivities and/or their outcomes. Thus, new 

opportunities are undoubtedly created by neoliberal policy and reform, but the types of 

opportunities and spaces for Aboriginal choice, autonomy and self-determination are significantly 

constrained or transformed.  

Indigenous peoples and advocates both in Australia and internationally have long argued 

for redistributing water to Aboriginal people through state-issued mainstream water entitlements in 

preference to narrow or “soft” recognition policies. In Australia, proponents claim that Aboriginal 
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ownership and control over water conferred by reallocation can create opportunities for self-

determination in water management (see Jackson & Langton, 2012; Macpherson, 2017, 2019; 

Marshall, 2017; McAvoy, 2006). On the one hand, empirical evidence from this research confirms 

and verifies these claims. Not only are very considerable opportunities possible should Aboriginal 

people hold statutory mainstream water rights, but my evidence also shows that Aboriginal people 

and organisations do determine and make their own choices about how they use and benefit from 

water they accessed through such water use entitlements. On the other hand, though, this research 

simultaneously reveals that these expressions of self-determination are influenced and shaped—and 

in some cases constrained and threatened—by intersecting historical, political, economic and 

institutional factors.  

9.3 Significance of research and policy implications 

This thesis makes several significant contributions to advancing knowledge about 

Aboriginal water rights in Australia. To date, research in the field of Aboriginal water rights—and 

setter-state responses—have predominantly focused on environmental and/or cultural focused 

objectives and outcomes in water governance and decision-making (see for instance, Jackson, 

2017c, 2019). While this focus is undoubtedly significant for Aboriginal peoples and crucial for 

advancing Aboriginal water rights claims, it leaves a research gap regarding socioeconomic 

objectives and outcomes, an area of growing importance to Aboriginal communities and 

organisations in exercising self-determination (First Peoples' Water Engagement Council, 2012; 

Marshall, 2017; Robison et al., 2018; Taylor et al., 2016; Weir, 2009, p. 133). Indeed, this is central 

to the principle of Indigenous self-determination as enshrined in the UNDRIP.  

The key scholarly contributions from this research are as follows. First, I uncovered the 

history of Aboriginal water acquisition and its specific interconnections with land acquisition in 

NSW, extending beyond the effort of Altman and Arthur (2009) to identify and quantify Aboriginal 

water holdings. Second, this work helps to understand how Aboriginal people aspire to use and 

benefit from water, as called for by Nikolakis et al. (2013), and it uncovers how some Aboriginal 

organisations actually do benefit from their water entitlements including, for the first time, 

Aboriginal water market participation. Third, this research describes and quantifies a decline in 

Aboriginal water holdings over the last decade—the same period in which Aboriginal water rights 

have had the greatest recognition and attention in Australia’s settler-colonial history. Fourth, I have 

revealed a suite of intersecting and complex factors that contribute to this decline—factors which 

may contribute to further losses to Aboriginal organisations’ remaining water holdings.  

Policymakers would be wise to pay attention to the insights from current Aboriginal water 

holders to ensure policies and programs to reallocate water to Aboriginal peoples are effective. By 

effective, I mean policies and programs that would enable Aboriginal peoples to pursue 

community-determined uses and benefits from their water and Country more holistically.  
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For example, during the course of completing this doctoral research, several Australian 

governments have pledged, and in some cases implemented, relevant policy shifts and funding 

commitments (see for example DAWR, 2018a; DELWP, 2018; ILSC, 2018; NT Government, 

2017; Productivity Commission, 2017). These funding and policy commitments represent a modest 

response to Aboriginal peoples’ long-standing water justice claims. Arguably the most significant 

among these, and the most relevant to this work, is the Australian Government’s 2018 commitment 

of A$40million to purchase water entitlements for cultural and economic uses for MDB Aboriginal 

communities (DAWR, 2018a). Jackson (2018a) comments that this funding and its accompanying 

package of commitments, “may do more to advance the water rights of Aboriginal peoples in the 

Murray-Darling Basin than any other government initiative in the history of the region.” While 

welcomed and long overdue, these arrangements arguably do not yet go far enough. For instance, 

First Nations and scholars alike remain unsure about the effect that these relatively small funds will 

have on patterns of water redistribution (and with what degree of reliability). This is especially so 

given that the A$40million funding commitment represents just 0.2% of the value of the estimated 

A$16.5billion water market (ABARES, 2018b), and given that nearly 20 years ago—when water was 

far less costly than today—proponents argued that A$250million would be needed to sufficiently 

redistribute water to Aboriginal peoples across NSW alone (see NSW Aboriginal Water Trust 

discussion, Chapter 6).  

Informed by this research and the empirical experiences of Aboriginal water holders and 

Aboriginal water policy experts, I make several recommendations regarding these recent 

commitments and other policies and programs to come in the future. First concerns the very 

necessary redistribution of water use entitlements to Aboriginal ownership and control. In any 

efforts to redistribute water to Aboriginal peoples, governments should take account of the 

distribution of Aboriginal populations, the spatial extent of Nation boundaries and current water 

holdings and discuss equity principles and implementation programs extensively with Aboriginal 

representative bodies. Attention should be paid to the value and reliability of different water 

entitlements as well as opportunities in groundwater (which are not covered in this thesis). 

Reflecting on the weaknesses of the design and implementation of Indigenous-specific water access 

arrangements by the NSW Government to date (including native title, Indigenous Specific Purpose 

Licences, and the NSW Aboriginal Water Trust; see Chapter 6), I strongly recommend against 

imposing restrictive conditions on Aboriginal uses such as precluding commercial use or limiting 

duration of water access. Essentialist definitions that limit Aboriginal water uses to so-called 

“cultural” purposes are inequitable and undermine contemporary efforts to engage in economic 

activity (Jackson & Langton, 2012; Macpherson, 2019). Issues such as permanent transferability and 

alienability of Indigenous water rights are contentious (Robison et al., 2018) but my results, 

particularly in Chapter 5 and Chapter 8, point to the need to investigate both the pros and cons of 

mechanisms that restrict permanent trade of Aboriginal water holdings. Policymakers must seek the 

input of Aboriginal representatives on the design and management of any such programs as 
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components within longer-term and more transformative approaches to water governance 

(Macpherson, 2017, 2019).  

What is clear across contemporary government deliberations about reallocating water rights 

to Aboriginal people in Australia, however, is that any such activity must occur as efficiently and 

transparently as possible. In other words, any redistribution of water to Aboriginal peoples will 

likely occur through existing (market) reallocation frameworks and must not impact upon existing 

water users’ entitlements (National Irrigators' Council, 2017; Productivity Commission, 2017).223 

Recent research indicates public support for this kind of market-based redistribution to Aboriginal 

peoples (Jackson et al., 2019). However, there is strong and seemingly growing resistance from 

regional (non-Aboriginal) populations against further water buy-backs in the MDB (Bjornlund et 

al., 2011; Schirmer, 2014) and policy has now limited the scale of these purchases as a means to 

recover water for the environment (Grafton & Wheeler, 2018). As Jackson et al. (2019) point out, 

this may present a significant potential barrier to satisfying reallocation of water to respond to 

Aboriginal peoples’ claims to water.  

Second, policies and programs that redistribute water rights to Aboriginal peoples must be 

comprehensive and address more than only acquisition of water access and use rights. This is 

evidenced by the experiences of Aboriginal organisations that already hold water entitlements, as 

detailed in Chapters 7 and 8. Access to land, infrastructure, expertise and training are required to 

enhance water access benefits and outcomes (Jackson & Langton, 2012; Productivity Commission, 

2017). Developing the water literacy and associated water capacity and capabilities of Aboriginal 

water holders, including via relevant external support such as access to water brokers, is needed. 

This includes improving accessibility of information about the wider suite of possible water use and 

benefit options and how water holders may exercise greater control over how others use their water 

allocations through trade. Additionally, we need more informed discussion about ways to meet or 

waive financial costs borne by Aboriginal water holders in relation to holding water entitlements 

and also using and benefiting from water allocations from those entitlements, especially where that 

use does not generate income. These costs arise from using and benefiting from water and can arise 

from initial or up-front investments (i.e. installing infrastructure) as well as ongoing needs (i.e. 

infrastructure maintenance and running costs). Failing to attend to these support, resource and 

capacity issues and recognise their embeddedness in structural and colonial injustices could see 

Aboriginal water holdings decline further and risk the effectiveness of related policies and programs 

currently under-development. 

Third, greater attention must be given to the effects of structural injustices within water 

governance including the settler-state’s ongoing ignorance of and constraints over Aboriginal power 

and authority, as considered in Chapter 6. Scholars have examined how settler-states can reorient 

governance to prioritise legal and ontological multiplicity, and to connect with—rather than 

 
223 This is despite some Aboriginal people and advocates arguing that such reallocation should “necessarily and 
appropriately affect other water users and interests” (Bischoff-Mattson et al., 2018, p. 243, emphasis in original) 
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continue to subvert, challenge or undermine—ontologies with different origins (see Roth et al., 

2015; Salmond, 2014; Wilson & Inkster, 2018; Yates et al., 2017). Australian water governance 

should learn from these experiences. Overall, fundamental adjustments are required including 

reallocating water to Aboriginal peoples and meaningfully recognising their authority and 

jurisdiction to make water governance decisions (Macpherson, 2019). Australian governments must 

address the colonial foundation of current allocation mechanisms and the ongoing effects of 

neoliberal policy on the ability of Aboriginal people to access, manage, care for and benefit from 

water. To do so may require significant changes to Australian laws and policies. 

9.4 Suggestions for future research 

In concluding this work and looking to the future, I see a number of potential research 

areas that build upon and extend from those reported in this thesis. Suggestions presented here are 

by no means an exhaustive list.  

Firstly, I see potential for further archival research and historical analysis to be undertaken 

to develop an even greater depth of understanding and knowledge about historical Aboriginal land 

and water holdings in NSW, the MDB more broadly and across Australia. In tracing the history of 

Aboriginal access to water entitlements in NSW as presented in Chapter 5, I encountered several 

information limitations. Thus, further archival and historical research about Aboriginal land 

holdings beyond those held by interviewed organisations would further add to the work presented 

in this thesis. Further research and analysis could focus on, for example, revoked Aboriginal 

Reserves,224 Aboriginal properties sold or lost prior to 2009 and currently-held properties whose 

holders did not participate in this research. Future work could help to further extend the findings 

and rigour of this research with regards to the avenues of Aboriginal acquisition of water 

entitlements and the degree of water dispossession Aboriginal peoples in NSW have faced. 

Additionally, I see that documenting Aboriginal water holdings, means of acquisition and 

mechanisms (and extent) of water dispossession across other Australian jurisdictions would be a 

worthwhile endeavour. Research is needed to determine whether the patterns recorded in this case 

are borne out elsewhere in the MDB and wider Australia. As Altman and Arthur (2009) found most 

Aboriginal-held entitlements were within NSW, I expect the proportions of Aboriginal-held water 

in other parts of the MDB (as well as jurisdictions beyond the Basin) will be even smaller than 

those I found and described in the case area. Although aspects of the method developed in this 

research project are specific to the nuances of NSW water governance and institutions, the 

overarching approach and lessons learned could form the foundation for such an exercise in other 

jurisdictions. Comparing Aboriginal-held entitlements with population data within regional water 

resource management boundaries—both in NSW and beyond—would also serve as a useful and 

 
224 An unpublished book manuscript by Felton (2013) compiles these revoked or “lost” Aboriginal Reserve and 
may provide data to help with this future research. I became of this work late in my PhD, though was unable to 
access it. See also AIATSIS’s (2019) online resource that draws from this work. 



 

Page | 220 

telling exercise. Specifically, it may assist policymakers identify areas to target for reallocating water 

to Aboriginal ownership.  

A second suggestion for an avenue of research inquiry that builds from this work is to 

examine whether and how Aboriginal experiences with marketised and commodified water 

entitlements – and the transformation of their (water) market subjectivities – compares with other 

Indigenous experiences of natural resource markets and commodities within Australia, and even 

internationally. Looking to Aboriginal engagement and participation in Australian carbon markets, 

for example, it is evident that the immediate natural resource commodity is not the total of the 

saleable product. Other effort is applied to “produce” the commodity and this is seen with the 

Aboriginal land management and associated cultural, social and economic co-benefits that 

accompany Aboriginal savanna burning carbon abatement projects in the north of Australia 

(Jackson et al., 2017a). This additional effort and value positions the Aboriginal-produced 

commodity as a “premium product” with market distinction. Early research indicates that 

Aboriginal-owned bottled water in Australia could be positioned as a premium product too, with 

promotion of Indigenous entrepreneurism and its strong social mission to address Aboriginal 

disadvantage (Colbourne, 2017). Research to date has not, however, critically examined Aboriginal 

engagement in this form of water commodification. Consideration of these visibility and distinction 

features in the context of Australia’s water market, and the subsequent opportunities and challenges 

for Aboriginal water holders, would make for an interesting area of inquiry. 

Alongside examining and analysing the effects of Aboriginal water access, benefit or 

acquisitions via statutory arrangements, a third suggested area for future research is to examine 

non-state means of water access or exchange. Within the last decade, non-state means of accessing 

additional water resources to supplement and extend state environmental water activities have 

developed including through investment by and donations from benevolent individuals and 

organisations as well as via government partnerships with NGOs. These models present potential 

opportunities for First Nations and their supporters who have grown frustrated and disheartened 

with the progress of government responses (or lack thereof) to long-standing demands for 

Aboriginal water rights and water justice. While Jackson and Nias (2019) have recently begun to 

explore this area, further research inquiries could seek to uncover support for and obstacles to 

developing such arrangements, to learn from existing non-state environmental water management 

arrangements, and to develop recommendations for Aboriginal-focused arrangements. From a 

different perspective, Babidge and Bolados (2018) observed mining corporations in Chile were 

funding community development projects as a form of “symbolic exchange for water” for 

Indigenous communities, even where those communities held no statutory legal rights to water (p. 

177). Investigating the potential for similar water-related compensation may be explored in 

Australia too. 

My final suggestion for future research concerns the recent governmental funding and 

policy commitments to redistribute water resources to First Nations. Indeed, these commitments 
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present a number of avenues for research and evaluation such as design and development and the 

degree of Aboriginal authority and influence over these as well as program outcomes, success and 

effectiveness. Comparing the experiences of existing Aboriginal water holders considered in this 

thesis with those of (soon to be) new Aboriginal water holders could also make for a fascinating 

and useful study. Reflecting on the form of self-determination deployed in this work (i.e. Aboriginal 

ownership and control of water entitlements as well as freedom and autonomy from the state), the 

following kinds of questions about these programs arise: “How will water be distributed?”, “Who 

will hold the entitlement(s) and pay associated costs?”, and “What will be the state’s ongoing role?” 

When these ideas about self-determination are overlayed with insights from critiques of both settler 

colonialism and neoliberalism, further questions emerge. For example, how will state-developed 

arrangements alter existing Indigenous-state relationships? What new and novel relations will be 

developed? And, what new spaces and opportunities determined by the state, the market and 

Aboriginal priorities will be created—and what others may be closed? 
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Appendix A | Ethics committee approved project sheet and 

consent forms 

The following resources were approved by the Griffith University Ethics Committee and 

used to inform and obtain consent from participants:  

1. Information Sheet 

2. Written consent form 

3. Verbal consent form 
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Information sheet, page 1 of 3 
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Information sheet, page 2 of 3 
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Information sheet, page 3 of 3 
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Written consent form, page 1 of 1 
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Verbal consent form, page 1 of 2 
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Verbal consent form, page 2 of 2 
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Appendix B | Extended methods 

B.1 Developing the 2018 Aboriginal water holdings baseline 

The following method elaborates on that presented in Figure B-1 and summarised in 

Section 4.4.1.2 of Chapter 4. I used this method to refine the 2009 baseline of water licences held 

by Aboriginal organisations in the case area, develop a 2018 profile, and to track changes in those 

holdings over that 10-year period. Feedback and advice provided by First Nations informants (i.e. 

MLDRIN) early in my project identified a current profile of water holdings would be a potentially 

useful resource.  

 

Figure B-1: Method for developing the 2018 Aboriginal water holdings profile and 

identifying Aboriginal water holders 

I began with the only known publicly available data regarding existing water licences held 

by Aboriginal peoples, which was generated by Altman and Arthur’s (2009) scoping exercise. The 

NSW data was the most comprehensive among the examined jurisdictions, where 122 licences were 

identified (Altman & Arthur, 2009). Through searching licences in the NSW Water Register 

(WaterNSW, n.d.) and identifying the geographic location of the water source to which each licence 
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related, I determined that 60 of these were surface water entitlements within the case area and 

therefore relevant to this study. 

Altman and Arthur (2009) noted several limitations to their study. For example, there was 

no easy or straightforward way to identify Aboriginal-held water licences—NSW (like other 

jurisdictions) does not have any Indigenous identifier on its issued water licences. Therefore, any 

licences held by Aboriginal entities that do not include words like, for example, “Aboriginal”, 

“Indigenous”, “tribal”, etc. were unlikely identified by Altman and Arthur (2009), unless such 

licences were known specifically to the system managers running the searches. Furthermore, 

Altman and Arthur (2009) noted that “[i]n some cases Indigenous land holders lease out their land 

to non-Indigenous commercial entities and in those cases the water licence is in the name of the 

lessee” (p. 4), and so again some entities and licences may have been missed in their exercise.  

The nature of the above-mentioned limitations of Altman and Arthur’s 2009 compilation 

suggests that similar issues would be encountered in conducting a comparable scoping exercise 

again today. Thus, I deployed a multi-pronged supplementary approach to identify any other water 

licence-holding Aboriginal groups in the case area (i.e. the NSW portion of the MDB). The 

methods employed were: 

• desktop searching for other Aboriginal organisations that held water licences, and/or large 

land grants since 2009 that may have included water transfers; 

• paid title searches of the Water Access Licences (WALs) Register (NSW Land Registry 

Services, 2018) for entities suspected of holding water; and, 

• asking Part 1 and Part 2 interviewees if they knew about any additional Aboriginal water 

licence holders in 2009. 

Through this process, I identified four additional water licences and “equivalent” water access 

mechanisms held by Aboriginal organisations in 2009 that were absent from Altman and Arthur’s 

list. Three of these licences were held by organisations names without an “Aboriginal” (or 

comparable) descriptor, likely explaining their absence from Altman and Arthur’s list. The fourth 

“equivalent” water access mechanism was a little different. This means of water access existed 

outside the statutory water entitlement framework in 2009. It was only quantified for the first time 

in 2012 as a new type of entitlement called a supplementary (Lowbidgee) licence. However, these 

new entitlements were “issued to recognise the past history of usage outside the entitlement 

framework” using historic water diversions data (NSW Department of Industry, 2019b, p. 7) (see 

also Lukasiewicz, 2014). It is fair, therefore, to conclude that these entitlements reflect the water 

that could be legally accessed prior to 2012 (A. Brown, Principal Modeller, NSW Department of 

Industry - Water, pers comm, 4 March 2019), and I include this means of access as “equivalent water 

rights held” in the preliminary 2009 baseline. 

Overall then, the preliminary 2009 baseline of Aboriginal-held water comprised of 64 

surface water entitlements (and equivalent) within the MDB to 29.9GL of entitled water as shown 

in Table B-1: 60 entitlements were from Altman and Arthur’s (2009) list plus four additional 2009 
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WALs governed under the Water Management Act 2000 (NSW) and therefore no longer existed (see 

Chapter 5). For those that were converted, I recorded new licence details. Chapter 5 details these 

changes to the 2009 Aboriginal water holdings baseline. The 2018 Aboriginal water holdings profile 

in the case area resulting from this time-consuming, but important, exercise is presented in Table B-

2. The 2018 profile is listed by WAL number rather than organisation name in accordance with 

requests from participants for privacy and confidentiality. This profile is the first to be compatible 

with current Basin water accounting methods, and thus offers an important benchmark for future 

monitoring. 

This multi-pronged search revealed only one new licence was acquired by any Aboriginal 

organisation after 2009, but it is a “0ML WAL”. This entitles the owner to no water, and typically is 

used to facilitated purchasing temporary water allocations or permanent share components. This 

licence was secured by the Nari Nari Tribal Council, an Aboriginal organisation that already held 

water licences in 2009, who use it solely to facilitate transfer and holding of environmental water 

from the Commonwealth (Ian Woods, NNTC Chairperson, July 2017).  
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Table B-2: 2018 Aboriginal holdings baseline, as at October 2018 
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Notes: DS: Domestic & Stock entitlement. DS(D): Domestic & Stock (Domestic) entitlement. DS(S): Domestic & Stock (Stock) entitlement. GS: General Security entitlement. HS: High 
Security entitlement. SW: Supplementary Water entitlement. UR: Unregulated entitlement. LTDLE: long-term diversion limit equivalent. 
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B.1.1 Assumptions and limitations 

It is possible that other Aboriginal organisations may have purchased water licences in the 

case area since 2009 that I have not identified through the above-described approach. Anecdotal 

evidence from this research suggests, however, that a group without some prior history of water 

access and licencing is unlikely to come to hold water via outright market purchase. That is, water 

governance, licencing and markets are perceived by interviewees—even those directly and 

frequently engaged in water discussions (interviewees in Part 1), and those that currently hold water 

licences (interviewees in Part 2)—to be difficult and complex to navigate. There is also the 

significant financial burden associated with purchasing water and Aboriginal organisations rarely 

have access to this kind of disposable funds. Some recognise external (i.e. governmental or 

philanthropic) support is likely needed to facilitate Aboriginal entry to the water market 

(Productivity Commission, 2017). 

Another limitation to this method is that the NSW Water Register is de-identified in 

accordance with requirements of the Privacy and Personal Information Act 1998 (NSW). Therefore, 

changes to the 2009 baseline over the last decade were traced through the NSW Water Register via 

licence numbers only. As noted above and in Chapter 4, where possible, triangulation with other 

sources provided some verification of this searching and to reduce the effect of this limitation. This 

triangulation included searching websites, news articles, the register held by the Office of the 

Registrar of Indigenous Corporations, and some paid WALs Register searches. By means of 

example, the Altman and Arthur (2009) exercise found that several water licences were held by the 

Indigenous Land Corporation. Searching the NSW Water Register revealed that some of these 

licences had been permanently transferred but without revealed the identity of the new holder. I 

used the paid WALs Register to identify new holder(s) of permanently-transferred licences like 

these, and to ascertain whether they were an Aboriginal organisation(s). The WALs Register was 

established under the Water Management Act 2000 (NSW) and is maintained by NSW Land Registry 

Services (2018). “Member checking” (Creswell, 2013) during research interviews with 

representatives from the identified water-holding organisations also helped to validate the data.  

A final limitation is that searches through both the NSW Water Register and the WALs 

Register by organisation name did not identify “cancelled” licences. Searches and information can 

be generated only if the cancelled licence or reference number is known. Thus, identifying any 

cancelled licences not included in the 2009 baseline due to (a) no Aboriginal identifier in the 

holder’s name, or (b) being secured after 2009, was impossible.  

My archival searching has revealed that some Aboriginal water holdings were lost prior to 

Altman and Arthur’s 2009 scoping exercise. For example, an Aboriginal-owned property in the 

south of NSW was run as a fruit farm and employed and trained Aboriginal peoples via TAFE 

programs (Hickie, 1979; Slade & Williams, 1983). Such a horticultural enterprise would necessarily 

have accessed water through entitlement/s. Court cases from 1998 to 2000 indicate issues with the 
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rateability and exemption status of the Aboriginal organisation and its lands (see Coomealla Aboriginal 

Housing Co Limited v Wentworth Shire Council [1998] NSWLEC 125; Coomealla Aboriginal Housing Co Ltd 

v Wentworth Shire Council [1999] NSWLEC 21; Murray Darling Community Care Incorporated and 

Coomealla Aboriginal Housing Company Ltd v Wentworth Shire Council [2000] NSWLEC 236.) Company 

name searches reveal the company went into liquidation in 2004 and was deregistered in 2005 

(Australian Business Register, 2016). I have not been able to trace what happened to the fruit block 

land and/or water licence. It is possible that some of the causes for Aboriginal-held water licence 

declines detailed in Chapter 5—particularly forced permanent sales of water licences associated 

with liquidation—may also explain water licence losses before 2009. However, due to the 

difficulties described here, this is speculation only.  
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B.2 Standardising water entitlements 

There are over 150 different water entitlements in the MDB (NSW Department of 

Industry, 2018b), and each water entitlement in each catchment yields different average usable 

water volumes. In other words, 1ML of issued water entitlement in one catchment does not equate 

to 1ML of issued water entitlement in another, even for the same level of licence security. 

Overlaying and interconnected reasons contribute to this variability, including (but not limited to) 

catchment differences in water availability (which affects the amount of water allocated to 

entitlements) and water storage infrastructure (which affects the opportunity for carrying over water 

allocations between years). Comparisons of different water entitlements are therefore difficult and 

complex.  

The MDBA and Basin states developed long-term diversion limit equivalent (LTDLE) 

factors (also known as “cap factors”) to address this complexity in their water accounting for 

recovering water for environmental purposes (MDBA, 2018b; NSW Department of Industry, 

2018b). Applying these factors to water entitlements provides a consistent way to treat different 

entitlement types both within and across catchments and compare them on equal terms (NSW 

Department of Industry, 2018b). Cap factors range from 0 to 1 (or 0% to 100%), with a high value 

indicating greater long-term average water usage. An entitlement could have a LTDLE of 80%, or 

even as low as 20%, depending on the entitlement type and the catchment. This means that 

available and usable volumes are usually less (sometimes significantly so) than the issued 

entitlement volumes (Wentworth Group of Concerned Scientists, 2010).  

Applying cap factors to entitlements offers a better reflection of the actual water volumes 

available and used over the long-term. Importantly, cap factors do not dictate water use, nor inform 

water allocation decisions. Instead, they are purely intended to be a tool that provides a cross-

catchment and cross-jurisdiction approach for capturing and representing historic water access and 

use by entitlement type in each catchment (NSW Department of Industry, 2018b). Cap factors were 

first developed in 2011 by individual Basin states but were reviewed and updated recently to 

produce a more consistent and standardised approach across the whole Basin. The NSW 

Government’s updated and revised cap factors were published in 2018 and finalised in early 2019, 

together with the methodology and planning assumptions used in their determination (see NSW 

Department of Industry, 2018b, 2019a, 2019b).  

Following advice from MDBA managers involved in the use of cap factors, I used the 

NSW 2018 cap factors in this research to “standardise” Aboriginal water holdings. “Standardised” 

volumes throughout this thesis are denoted with a subscript “s” on volumetric measures (e.g. MLs 

or GLs). Cap factors and subsequent standardised volumes are included for each Aboriginal-held 

entitlement in the 2018 profile in Table B-2 above. Cap factor application in this way more 

accurately depicts Aboriginal water access distribution across the NSW MDB catchments. Using 

the NSW Murray as an example, Table B-3 below demonstrates the application of these cap factors 
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2018a). For the four unregulated licence types held by Aboriginal organisations without applicable 

2018 cap factors, I have followed this assumption and similarly adopted a cap factor of 1.000.  

Second, each cap factor is representative of the average behaviour of all users or holders of 

the particular entitlement type based on long-term (i.e. historic) and average water use trends (NSW 

Department of Industry, 2018b, emphasis added). As such, they do not describe actual water use 

associated with specific entitlements, do not impact on water allocations (which are state 

government-determined based on climatic and storage conditions), and do not predict future water 

use (NSW Department of Industry, 2018b). These distinctions are important. Unrelated to these 

calculated cap factors, it is possible for long-term water use to increase over time (MDBA, 2018b). 

The MDBA (2018b) has developed a Sustainable Diversion Limit Reporting and Compliance Framework to 

guide monitoring long-term water use trends, which includes specific mechanisms to address 

situations in which “growth-in use” trends are observed. 

Third, some impacts to Aboriginal-held water entitlements that I track occurred prior to 

conversion under NSW’s staged water reform process (i.e. between 2009 and 2012). The 

standardisation method is only applicable after water access mechanisms are converted. Therefore, 

I was unable to quantify these pre-conversion alterations in a consistent and standardised way. The 

Aboriginal water holdings loss between 2009 and 2018 that I report in this thesis are, therefore, a 

conservative estimate. 
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B.3 Estimating market value of water entitlements  

Variations in water pricing and sales also create complexities in creating and comparing 

economic value estimates. That is, the dollar value of 1ML of water in both the entitlement and 

allocation markets differs across catchments and total volume in the sale, due in large part to 

regional differences in supply versus demand. In Chapter 5, I provide estimates for the value of 

Aboriginal-held (and lost) water entitlements in 2015-16 terms. For clarity and transparency, I detail 

the method I used for this valuation here, along with some associated assumptions and limitations. 

I reiterate that these valuations are estimates only, although I believe them to be reasonable and 

justifiable given the available data.  

To construct market value estimates, I sought out a data source that, for a single water 

year, included both of the following: 

1. the overall market value of all entitlements on issue across the Basin; and, 

2. individual entitlement types across the NSW portion of the MDB including most, if not all, 

of those that I had identified were held by Aboriginal organisations (see Table B-4 below). 

Here, D&S entitlements were excluded because they are not really considered part of the 

market and therefore the market’s value.  

Data collected and compiled by BOM (2018) and ABARES (2018a) for the water year 2015-16 best 

met these criteria, though were not perfect as I consider below. While more recent data were 

available from ABARES (2018b) for individual entitlements on issue, a comparable overall estimate 

of water entitlement market value was not included in this report, and thus did not meet the first 

criterion. I also considered annual water market reports produced by consultants, Aither, especially 

as these include more recent data (for example, see Baker, Dunn, & Olszak, 2018). However, these 

reports focus on the value of the overall market and individual entitlements only within the 

southern MDB. This is indeed where most water trade in Australia occurs. For example, ABARES 

(2018a) estimated that in 2015-16 81% of all Australian water trade occurred in this region. But 

several key Aboriginal-held entitlement types would be excluded by this focus. Thus, this data 

source did not meet the second criterion.  

Table B-4 lists all the Aboriginal-held entitlement types (drawn from the above tabulated 

2018 Aboriginal water holdings profile), together with relevant 2015-16 average market price 

estimates, specifically, the volume-weighted average prices (VWAP), as calculated by BOM (2018). 

Where 2015-16 VWAPs were not available from this source—likely because an insufficient number 

of trades occurred in that water year (BOM, n.d.)—I have calculated a VWAP for a 10-year period, 

where possible. I used the VWAPs listed in Table B-4 to estimate the value of Aboriginal-held 

licences throughout this thesis.  
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B.4 Questions used to guide interviews 

The following lists of questions are examples of those used to guide research interviews. 

For each interview, particularly those in Part 1, questions were tailored to the interviewee, their role, 

and context.  

B.4.1 Part 1: Water professionals, practitioners and experts example interview 

questions 

1. Background 

Can you tell me about your involvement in Aboriginal water access or management? (inc. any 

current/previous roles and organisations) 

When did you become involved in Aboriginal water access advocacy and why? 

Can you tell me briefly about ways your organisation/s is involved in Aboriginal water advocacy or 

management? What about assisting groups to access water? 

From your experience, what would you say are the main mechanisms Aboriginal peoples use to 

obtain access to water in NSW? (e.g. What licences? Physical access) 

2. Experiences of water access and water trading 

How have Aboriginal people been impacted by water use and management historically in NSW? 

How have Aboriginal people been impacted by the shift to water markets for water management? 

What are some possible benefits or opportunities you see from greater Aboriginal water access for 

any purpose? 

What are some possible benefits or opportunities you see from greater Aboriginal participation in 

water markets? E.g.: 

• Economic: use of money raised through trades? 

• Cultural and spiritual 

• Social: employment? 

• Environmental 

• Capacity building  

• Have you seen any of these benefits realised? Why or why not? 

How would you describe the level of interest among Aboriginal people or communities to have 

greater water access?  

How would you describe the level of interest among Aboriginal people or communities to be 

involved more in water management and decision making? 

How would you describe the level of interest among Aboriginal people or communities to be 

involved in water trading? Why do you think this is the case? 

Do you know any Aboriginal groups or organisations involved in any kind of water buying or 

selling? 

What are some problems or barriers to Aboriginal people accessing water for any purpose? 

What are some problems or barriers to Aboriginal people owning or holding water? 

• Licences? 

• Historical barriers?  

• Information/awareness? 

• Cost of commercial entitlements? 
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• Over use by others? 

• Policy, planners or bureaucracy? 

• How do you think these problems or barriers might be able to be overcome or addressed? 

What are some problems or barriers you have observed for Aboriginal people participating in water 

markets, including those that are interested in water trading but are not yet involved? 

• Historical barriers? Conversion of water rights from old to new legislation? 

• Information and resources? 

• Capacity/ Community 

• Institutional or government factors 

• Infrastructure needs and costs? 

• How do you think these problems or barriers might be able to be overcome or addressed? 

What are some reasons Aboriginal people might not be involved in water markets? Why might 

some not want to be involved?  

Do you see water trade possibly presenting any philosophical challenges for Aboriginal people?  

Overall, do you have a particular position or view about Aboriginal involvement in or interactions 

with water markets? Can you tell me about it? 

How would you view the guiding principles that characterise Aboriginal water management? 

Do you think the principles and ethics underpinning Aboriginal water management can be 

reconciled with modern water markets management? How?  

How do you think Aboriginal access to water in the future might differ from current involvement? 

Why? 

How do you think Aboriginal engagement in water markets in the future might differ from current 

involvement? Why do you think this? 

Can you describe any risks for Aboriginal people that may arise when they participate in water 

markets? 

• Economic risks 

• Cultural and spiritual risks (Connection to place or philosophical tensions?) 

• Social risks 

• Environmental risks 

• Capacity risks 

• Political risks 

• Risks to land/water assets 

• Misinformation or not being informed; selling allocations below price? 

Can you describe any risks of issues for other water market players or groups resulting from 

Aboriginal involvement in water markets?  

What about opportunities for other stakeholders or groups from Aboriginal involvement in water 

markets for? Opportunities or outcomes for the environment? 

What are some factors you think have helped groups already involved in water markets to get to 

that point? 

• Grants of land, water or money from government bodies or donors. How? Who? What? 

• Partnerships 

• Timing 

• Guidance or leadership (Ind and/or non-Ind individuals or organisations) 

• Communication and notification processes? 
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• Decision making/planning roles 

If a group wants to be involved in water trading, what advice or resources would you suggest they 

need?  

• Economic or legal advice: where from and about what? 

• Infrastructure 

• Water uses or purposes 

Do you think water purchases for the environment—such as by the Commonwealth or non-

government organisations—have affected Aboriginal access to water in positive or negative ways? 

How? 

Do you know anyone that has experience with Aboriginal water access and participation in water 

markets that I can talk to? Who else should I speak with to find out more about these issues? 

We’ve talked about a lot of things today. Is there anything you’d like to add? Is there anything we’ve 

missed that you think is important and would like to talk about? 

3. Closing matters 

Do you have any organisational documents I can access that talk about or address Aboriginal 

involvement in water access and/or water trading matters that I could possibly access for my 

research? 

B.4.2 Part 2: Aboriginal water holders 

1. Land use questions 

Just by way of background, can you describe the kinds of property your organisation holds? 

How did you come to hold these properties?  

What kinds of activities do you do on these lands (commercial, cultural, environmental, social)? 

How long have these lands been used in these ways? What about historic or prior uses? 

Have you tried to buy or claim other land within your country? 

2. Water use history questions 

How many and what kinds of licences does your organisation hold?  

What is the volume of each of these licences? 

How did you come to hold these licences?  

i.e. Through land claim, ILC property purchase, purchased licence, water planning process (for 

CAL) 

How has this water been used over time? What kinds of uses? 

 i.e. Not used, irrigation, grazing, other 

Does any water infrastructure exist or operate on these properties? Are they used? How were they 

acquired? 

What are the costs involved in having a water licence, using the water, or trading the water? 

What processes does your organisation have to follow to manage these licences?  

What happens if you do not use the water you are entitled to in a given year? 

Does your organisation receive any kind of support or advice about land use or management? If 

yes, from who/where?  

Has the introduction of water trading caused you think about or manage water differently?  
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3. Trading 

Has your organisation ever considered trading water? Why or why not? 

When have considered: 

Can you tell me the story about when and why water trading was considered? Did you decide to 

trade your water? And if so, for how long (annual or permanent?) 

What was the greatest contributing factor that influenced your original decision to trade/not trade 

this water? 

How did you learn about water trading? Where did you get information or resources about water 

markets and water trading? 

What mechanisms, if any, have you used to help trade your water over time? (e.g. water broker, 

trade with property?) Has this always been the case or has it changed over time? 

Did you consult with other groups to inform your decision? What about members from within 

your group? 

What does your organisation see as the benefits of water trading? What about beyond the direct 

financial income (i.e. what is income used for?)? To the environment/ other stakeholders? (try to 

get to the efficiency issue mentioned above?) 

When you were considering trading as an option for your water, what did you plan to use the funds 

raised for? What did you end up using the collected funds for? Have you considered using the 

money for other uses? (Social, environmental, land or environmental improvements). How would 

you describe the contribution of these funds to your organisation? 

Are there any potential risks to your organisation from trading water? How do you think these risks 

can be addressed? 

Did you face any barriers or obstacles? Do you have any suggestions for how these obstacles could 

be overcome to make it easier next time for yourselves or others? 

How did you weigh up these different contributing factors? 

What are some of the factors that enabled your organisation to be in the position to consider water 

trading and be involved, given many other groups are not in a comparable position? 

How will you review your organisation’s water use (including water trading) into the future? 

From your experiences, if you could pass on some helpful knowledge to other Aboriginal groups 

that might be in your position in the future, what would you tell them? What advice or resources 

would you suggest they need?  

Do you have any other reflections about gaining access to water, particularly in relation to the 

environmental/resource management activities you carry out? 

When have not considered: 

Why has water trading not been considered by your organisation? Do you have plans to trade the 

license in the future? 

What opportunities has your organisation experienced through holding this water licence? 

Have you faced any obstacles in using this water licence? 

4. Local scale implications 

Have you seen changes to the local economy as a result of water trading? (and if so, ask them to 

elaborate on the nature of the changes). (Do you think water is used more efficiently in your area 

now with the introduction of water trading?) 
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Have you seen changes to the local community as a result of water trading? (and if so, ask them to 

elaborate on the nature of the changes). What about the environment? 

How do you feel about these changes? 

5. Bigger scale questions 

How have Aboriginal people in your area been impacted by water use and management historically? 

How have Aboriginal people in your area been impacted by the shift to water markets? Specifically, 

what about the relocation of water to or from the area resulting from water trading? 

How important is it to uphold Aboriginal water management principles on your properties? How 

would you define these principles? Do you think Aboriginal water management principles can be 

reconciled with water markets? 

Do you know of other groups that hold water licences that have considered water trading as an 

option? 

Why do you think there has been a low level of Aboriginal involvement in water trading to date in 

NSW? (Barriers? Low level of interest? Low level of understanding?)  

You mentioned some of the opportunities and benefits that your organisation saw from your group 

being involved in water trading. What are some opportunities other Aboriginal groups may 

experience from trading their water? 

Are there any obstacles or challenges you know are faced by other Aboriginal organisations in 

trading their water? How do you see these obstacles can be overcome? 

 



 

Page | 279  

B.5 Points of explanation for Figure 8-4 

I developed Figure 8-4 to illustrate the combined effects of intra- and inter-catchment 

water price volatility over time. All parts taken together, the figure helps to demonstrate that water 

availability influences water allocation prices, as well as the amount of water that water licence 

holders can trade at any given point in time. The complexity of this image warrants detailed 

explanation of certain key parts: 

• Determining representative transaction volumes: These volume examples are derived from 

reality—they are the lower quartile (100ML), median (152.3ML) and upper quartile 

(263.5ML) of allocation volumes sold in individual transactions by interviewed Aboriginal 

entities across regulated entitlements during the period BOM (2018) data was available 

(generally 2008-09 to 2017-18). Following BOM’s (n.d.) methodology, I limited these 

trades to those that received $5-$1,000/ML to remove outliers. These three water trade 

values are representative in the sense that historically, this is the range of transactions that 

captures 50% of Aboriginal trades across these catchments over this period. 

• Allocation sale prices: I used the annual VWAP calculated by BOM (2018). Proportional 

circles in this image demonstrate the income that could be received using VWAP for each 

of the representative transactions standardised across the four selected years. 

• Selection of years: I selected years to demonstrate some of the extremes of price volatility 

over the last decade. For example, generally the highest VWAP for each catchment 

occurred in 2008-09 and generally the lowest occurred in 2011-12. The two remaining years 

(2014-15 and 2017-18) serve as middle and more current examples, and collectively help to 

show the price every three years.  

• Impact of water holding reliability: Annual allocations for GS and HS licence types for the 

four selected years are also presented for each type of licence held by interviewed 

Aboriginal entities. These values have not borne any influence in calculating the presented 

possible income for each representative transaction volume, but instead help to illuminate 

the complexity and connection between water availability (see Section 7.3.4 from Chapter 

7) and water market prices for different licence types held by Aboriginal organisations. For 

example, while water allocations attracted the highest market price per megalitre in the 

Lachlan in 2008-09, GS licences received no allocations. HS licences, on the other hand, 

would possibly have enjoyed windfall incomes if they engaged in the market during that 

year, but these too only received 30% allocations. 
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Appendix C | Key information about the tradeable water 

entitlements held by interviewed Aboriginal organisation 






