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Issues of Justice in Mediated Outcomes for 
Survivors of Sexual Abuse in State Care?
Louise Marie Mc Donald and Patrick O’Leary*

The findings of the Royal Commission into Institutional Responses to Child 
Sexual Abuse, and the subsequent amendment of state legislation have 
reduced barriers to civil actions for compensation for harm done to children 
in state institutional care. Mediation will be a common forum for the resolution 
of these disputes. Survivors of sexual abuse in state care have specific 
vulnerabilities in these mediations. Without mediators having adequate 
training, skills and knowledge in dealing with complex trauma and sensitivities 
to power imbalance among the parties caused by cumulative disadvantage, 
outcomes may be compromised. This article  explores the literature and 
research into the unique profile of this cohort of plaintiffs and the uniqueness 
of these mediations, and concludes that they have special needs. Questions 
of justice and fairness are raised, together with ethical, regulatory and future 
research considerations.

In his National Apology to Survivors of Institutional Child Sexual Abuse, Prime Minister Morrison said:
As a nation, we confront our failure to listen, to believe and to provide justice.1

His words imply that the nation genuinely seeks to offer “justice” to survivors of abuse in care. For 
credible justice to occur, there needs to be scrutiny on how justice is purported to be delivered. This 
article scrutinises the role of mediation in delivering this justice to people who were sexually abused in 
care as children.

Substantial reforms have been initiated in the name of delivering justice to survivors, arising largely 
from The Royal Commission into Institutional Responses to Child Sexual Abuse, and earlier national 
and state-based inquiries into abuse in care,2 bringing compensation within the reach of survivors. The 
national experience builds on international momentum to set the scene to right the wrongs done to these 
children abused in the care of the state.3

Survivors of sexual abuse in care have options to pursue “justice”: through the criminal justice system,4 
the civil justice system, or the new national redress system. Each of these paths are not without their 
costs. The National Redress Scheme (offering monetary payouts, counselling and personal response5) was 
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touted as bringing hope for survivors to access a non-adversarial process, but its limitations have come 
to light; offering only “recognition” and “acknowledgment”, not compensation for harm actually done.

The Redress Scheme has been criticised for its delays, coverage and limited payouts6 (on average 
$80,466,7 capped at $150,0008). The matrix for monetary payouts is critiqued for perpetuating social 
biases when determining the sums attributed to redress for care leavers compared with those abused in 
other contexts.9 Kathleen Daly, expert in redress schemes, puts it simply: the redress path is the “only 
feasible civil justice where credible evidence no longer exists, too much time has passed, defendants are 
deceased and cannot be sued … and offers faster and less onerous justice process”.10

With these limitations recognised, it seems the “onerous” path of civil justice then remains the only 
viable option to adequately compensate survivors for damage sustained from institutional childhood 
sexual abuse. Since it is widely recognised that mediation is the forum where most civil disputes for 
compensation for institutional sexual abuse are resolved,11 it should be scrutinised for its effectiveness in 
delivering the justice that Prime Minister Morrison promised survivors.

Survivors of childhood sexual abuse are often profoundly affected by symptoms of trauma, including 
difficulties regulating their emotions, issues of distrust, shame and low self-esteem.12 Their lives are often 
marred by cumulative disadvantage that was instituted from prior and subsequently to their entry into 
care.13 They are likely to come from disadvantaged social classes,14 including Aboriginal backgrounds 
with consequences of intergenerational trauma and cultural abuse. They may be disempowered by 
disability15 or have limited literacy and educational backgrounds.16

The available statistics suggest a profile of poorly educated, low income people battling physical and 
mental health issue. The Long-Term Outcomes of the Forgotten Australians Research profiles indicate 
that of those surveyed:

16% had obtained tertiary education.17

61% were dependent on government benefits as their income source.18

26% were in the workforce (retirement 48% and inability to work 35%).19

45% had incomes less than 20,000 per year, and a further 30% less than $40,000 per year.20

35% held criminal convictions or had been previously imprisoned.21

6 T Orthi, ABC World Today, 29 October 2019.
7  National Redress Scheme public email, distributed from Redress <https://noreply@dssnews.net.au> Tuesday, 12 November, 
9:11 am.
8 Explanatory Memorandum, National Redress Scheme for Institutional Child Sexual Abuse Bill 2018 (Cth), 3.
9 Kathleen Daly, “Inequalities of Redress: Australia’s National Redress Scheme for Institutional Abuse of Children” (2018) 2 
Journal of Australian Studies 204.
10 Daly, n 9, 207.
11 Australian Lawyers Alliance Response to the Royal Commission into Institutional Responses to Child Sexual Abuse – Issues 
Paper 5 – Redress and Civil Litigation, 27, 34.
12 T Blakemore et al, “Impacts of Institutional Abuse on Child Sexual Assault Victims/Survivors: A Rapid Review of the Research 
Findings” (2017) Royal Commission into Institutional Responses to Child Sexual Abuse, Sydney.
13 Australian Senate Community Affairs Reference Committee Report on the Forgotten Australians, 2004, 72–83.
14 M O’Donnell et al, “Entering Home Care during Childhood: Cumulative Incidence Study in Canada and Australia” (2016) 59 
Child Abuse and Neglect 78–87.
15 Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report, Vol 11, 11.
16 Fernandez Lee et al, Research Study on Long Term Outcomes of Children Growing Up in “Care” in 20th Century Australia 
(School of Social Studies University of New South Wales, 2016) 136.
17 Fernandez et al, n 16, 136.
18 Fernandez et al, n 16, 152.
19 Fernandez et al, n 16, 143.
20 Fernandez et al, n 16, 150.
21 Fernandez et al, n 16, 158.
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Their life chances are likely to have been so hampered by physical and psychological damage sustained 
due to their adverse childhood experiences, such that they may be marginalised members of the 
community.22 This article considers whether these vulnerabilities impact on justice delivered through 
mediation. It considers the pros and cons of mediation, the unique factors of complex trauma and 
the disadvantage and ethical issues which may arise. It reflects upon the case for safeguards.

PROS AND CONS OF MEDIATION

Mediation allows direct engagement with the entity responsible for their abuse and its impacts. The 
“opportunity for voice”23 may be a vital element in these mediations which is not available through 
court-based processes. According to Hogan-Ross:

The concept of healing, or reconciliation, is the single most important facet of mediating child sex abuse 
claims and it is this concept that distinguishes these types of mediations from other disputes.24

Zher also notes, “personal and communal narratives story and re-storying play critical roles in conflict 
resolution, trauma recovery and restorative justice.”25 Rooney, a longstanding institutional abuse 
mediator writes: “Many victims of abuse are seeking more than just money. They are seeking to repair 
that part of their humanity that was violated by the abuser. The opportunity of a face-to-face meeting 
with a senior representative of the institution in which the abuse occurred is a way of re-establishing 
a human connection and an important first step.”26 Some suggest that this opportunity “to give voice” 
to the harm experienced can be a form of “justice”.27 Mediation affords flexibility for non-economic 
outcomes which may be a form of justice that cannot be delivered through the courts.

Growing out of the Access to Justice Movement28 mediation has generally become the way to achieve 
cheaper, quicker justice through parties reaching a mutually acceptable agreement. The process 
overcomes the exorbitant costs and delays encountered in the court system. Mediation avoids the 
formal “onerous” processes involved in court-based resolution which have been institutionalised as 
part of the rule of law to apply fair and consistent application of the law to deliver just outcomes. Unlike 
judicially determined cases, mediation requires no testing of evidence, no witnesses, no independent 
arbiter rationally and no reasoned judgment. There is no standard upon which the mediated outcome 
is measured. There is no assurance of justice nor the quality of what is delivered. There is no appeal 
mechanism. Parties determine their own outcome, free to contract between themselves to resolve the 
dispute. Early critics of ADR known as “litigation romantics” such as Owen Fiss29 warned that mediation 
cannot deliver justice where it deviates from the safeguards of the litigation process established to 
secure predictability in the law. Other critics have characterised mediation as “second class justice, 
allowing no choice and taking place in secret”.30 Menkel-Meadow succinctly describes the double-
edged nature of its benefits and risks: “At its best, it allows parties to talk directly to each other and 
arrive at solutions that would not be possible in other fora. At its worst, it recapitulates the power 

22 Fernandez et al, n 16, 237.
23 Nancy Welsh, “Remembering the Role of Justice in Resolution: Insights from Procedural and Social Justice Theories” (2004) 
54 Journal of Legal Education 49–59.
24 Kerry Hogan-Ross, “Mediating Child Sexual Abuse” (2016) 3 Australian Alternative Dispute Resolution Bulletin 3.
25 Howard Zehr, “Doing Justice: Healing Trauma: The Role of Restorative Justice in Peace Building” (2008) 1 Peace Prints: South 
Asian Journal of Peace Building 1–16, 5.
26 Greg Rooney, The Role of The Profound Apology in Abuse Redress Schemes <https://www.mediate.com/articles/rooneyg6.cfm>.
27 Carrie Menkel Meadow, “Remembrance of Things Past – The Relationship of Past to Future in Pursuing Justice in Mediation” 
(2004) 5 Cardozo Journal of Conflict Resolution 97.
28 Mary Anne Noone and Lola Akin Ojelabi, “Ensuring Access to Justice in Mediation within the Civil Justice System” (2014) 40 
Monash Law Review 528–563.
29 Owen Fiss, “Against Settlement” (1984) 93 Yale Law Journal 1075.
30 SM Jaffee and L Stamato “Private Justice: Losing Our Day in Court” (2016) 34 Alternatives to the High Cost of Litigation 163.
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inequalities of our society and achieves unfair results for parties who do not know what happened to 
them or whom to blame.”31

Self-determination is a central principle of mediation practice.32 However, justice assumes a fair 
bargaining process, and to that end the National Accreditation Standards require mediators to have 
awareness of power imbalance.33

Arguably, the demographic profile suggests a power imbalance may exist, where defendants are likely 
to be senior employees of government and service providers. Inequity of power relations influenced by 
structural and cumulative disadvantage between the parties may also affect the quality of the agreement 
and process by which it is reached.

Noone speaks of power imbalances, cultural diversity, communication issues and non-voluntariness 
as factors affecting social justice considerations in the context of transformative mediations. While 
acknowledging that the roots of mediation in community justice movements have allowed disadvantaged 
groups access to the resolution of disputes, she highlights the influence of structural inequity in the 
mediation room.34 Referring to Astor and Chinkin, she warns that, “If mediation does not address systemic 
social problems (in ways appropriate to the process) they are thereby entrenched and exacerbated”.35 She 
calls for specialised training to ensure mediators bring awareness to “address the issues of bias, power 
and choice in order to give parties the opportunity to make real choices”36at mediation.

Notwithstanding these criticisms, the popularity and utility of mediation in this context lies in its 
accessibility, affordability and timely, non-adversarial (or less adversarial) means to resolve disputes. 
It offers scope for alternative remedies beyond a damages payout, and a mechanism to give voice to the 
hurt done in a direct communication with the responsible entity or institution. There is a double-edged 
sword to the risks and benefits of mediation for survivors, and their vulnerabilities demand appropriate 
safeguards to promote the delivery of justice.

UNDERSTANDING THE UNIQUE FEATURES OF DISPUTES INVOLVING SURVIVORS OF 
CHILDHOOD ABUSE IN CARE

Mediation of institutional sexual abuse disputes are recognised by mediators as atypical from standard 
mediation processes. Practitioners involved in these mediations have characterised these as follows:

• Hogan-Ross describes a “deeply emotional” process and suggests the mediator must monitor the 
emotional health of the survivor who may “decompensate” or feel a lack of trust in the mediator 
or other party.37 She advocates for trauma informed practice in these mediations noting that 
emotional regulation issues are integral and that mediators may need to assist “to de-escalate hyper-
arousal or engaging a survivor who is hypo-aroused”.38 She notes Salmon (from Catholic Church 
Professional Standards Office NSWACT) argues that mediators in this context should take a position 
like family law mediators where the best interests of the child are paramount, deviating from the 
impartiality39required by the Accreditation Standards.40

31 Carrie Menkel-Meadow “The Many ways of Mediation: The Transformation of Traditions, Ideologies, Paradigms and Practices” 
(1995) 11 Negotiation Journal 217, 240.
32 National Mediator Accreditation Standards, March 2012, 12.
33 n 32, Standard 4, 5.
34 Mary Anne Noone (2008) “The disconnect between transformative mediation and social justice” 19 ADJR 114.
35 H Astor and C Chinkin, Dispute Resolution in Australia (LexisNexis Butterworths, 2nd ed, 2005) 163, as quoted Noone, n 34, 
120.
36 Noone, n 34, 123.
37 Hogan-Ross, n 24; Kerry Hogan-Ross, “Mediating Child Sexual Abuse Cases” (2017) 141 Precedent 47–48.
38 Hogan-Ross, n 24.
39 Hogan-Ross, n 24.
40 n 32, Standard 5, 6–7.
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• She notes the uniqueness of each case, needing to take breaks to manage the survivor and the 
dynamic.41 “There is no single approach to such mediations – no one-size fits all – a mediator needs 
to be able to adapt to varying degrees of emotion including anger, shame, guilt and betrayal”.42

• Rooney and Ross who mediate church-based sexual abuse cases, claim that, “for most mediators, 
this work will call upon deeper levels of the self and new skills and sensitivity.”43 These observations 
from the literature highlight the need for mediators working with survivors to be adequately trauma 
informed.

Research consistently shows the deleterious impact of institutional sexual abuse which is often heightened 
for those abused in care. For example, in the largest scale Australian study of the life outcomes of children 
from out of home care, The Long Term Outcomes of Forgotten Australians, 60% of their care leavers 
participating had experienced sexual abuse during out of home care, and 97% reported maltreatment 
during periods in care.44 The Study found that the impacts upon adult mental health from experiencing 
childhood abuse in care have been found to be the most significant, with 70.2% of participants reporting 
mental illness in their lifetime, and 86% attributing this to their experiences in care. Suicidal ideation, 
flashbacks, anxiety, depression, phobias, mistrust, anxiety, self-harm, poor impulse control and hyper-
vigilance were among the commonly reported mental health symptoms of this group.45 A recent Viennese 
study of adult survivors of child maltreatment in foster care had significantly higher rates of all mental 
disorders, including personality disorders, and suffered from greater levels of symptoms of depression, 
anxiety, somatisation, dissociation, and the symptom dimensions of PTSD.46

These are all symptoms associated with what is commonly described as complex trauma, or developmental 
trauma.47 The latest version of the International Classification of Disease (ICD 11), developed by the 
World Health Organisation, recognises people with Complex Post Traumatic Stress Disorder have 
unique symptoms of:

• severe and pervasive “problems in affect regulation”;
• persistent “beliefs about oneself as diminished, defeated or worthless, accompanied by deep and 

pervasive feelings of shame, guilt or failure related to the traumatic event”; and
• persistent “difficulties in sustaining relationships and in feeling close to others”,

in addition to the typical PTSD symptoms of:

• experiencing a heightened sense of threat or arousal;
• re-experiencing the trauma; and
• avoiding trauma reminders.48

Chronic trauma interferes with neurobiological development and the capacity to integrate sensory 
emotional and cognitive information into a cohesive whole.49 Multiple exposure to negative childhood 
experiences such as abandonment, betrayal, physical and sexual assault, threats to bodily integrity, 
coercion, emotional abuse and witnessing violence (experiences described over and over in the Royal 

41 Hogan-Ross, n 24.
42 Hogan-Ross, n 24.
43  Greg Rooney and Margret Ross,  “Mediating Between Victims of Sexual Abuse and Religious Organisations” (2007) 18 
Australian Dispute Resolution Journal 10.
44 E Fernandez et al, Research Study on Long Term Outcomes for Children Growing up in “Care” in 20th Century Australia, 
School of Social Studies, University of New South Wales, 2016; The Long Term Outcomes of Forgotten Australians, Summary 
Report, 2016.
45 Fernandez et al, n 44.
46 Brigitte Lueger-Schuster et al, “Child Abuse and Neglect in Institutional Settings, Cumulative Lifetime Traumatization, and 
Psychopathological Long-term Correlates in Adult Survivors: The Vienna Institutional Abuse Study” (2018) 76 Child Abuse and 
Neglect 488.
47  Bessel Van Der Kolk “Developmental Trauma Disorder: Toward a Rational Diagnosis for Children with Complex Trauma 
Histories” (2005) 35 Psychiatric Annals 401.
48 International Classification for Disease 11.
49 Bessel Van Der Kolk, “Development Trauma Disorder” (2005) 31 Journal of Traumatic Stress 631.
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Commission into Sexual Abuse private sessions relating to Historical Residential Care Institutions)50 
triggers patterns of repeated dysregulation in responses.51 This includes responses that can alter or 
inhibit normal functional responses and interactions, such as feeling an inevitability of victimisation and 
lack of recourse to social justice.52 Further exacerbation of this may include functional impairment in 
educational, familial, peer, legal and vocational domains.53

Psychological effects in turn have a proportional impact on chronic physical conditions. The Adverse 
Childhood Experiences Study found strong links between the adverse childhood experiences, such as 
child maltreatment and sexual abuse, and subsequent social, emotional and cognitive impairments, the 
adoption of health risk–related behaviours (eg alcohol, drugs, smoking), onset of disease and early death.54 
Further, strong links between depression, suicidality, alcoholism, drug abuse, obesity and domestic 
violence were identified. The more adverse the childhood experiences, the greater the likelihood of 
incidents of diseases like cancer, stroke, diabetes and heart and liver disease.55 This research is valuable 
in identifying that as well as trauma symptoms affecting their mental health, survivors of abuse in care 
are very likely to be battling significant health problems56 and consequent reduced life expectancies, as 
well as contemporaneous stressors related to family relationships57 and addictions.58 These factors can 
all impact mediation needs in terms of function and the urgency for a resolution.

Given these well-established findings about complex trauma, research is necessary to indicate whether 
complex trauma, which can cause cognitive and emotional regulation  disturbances, impacts on 
mediation negotiations and outcomes. There is a gap in the current literature about this. This is a crucial 
consideration for mediation practitioners who have ethical obligations to support fairness and equity 
in mediations59 to be confident that survivors have the capacity to negotiate and form legally binding 
agreements.

Trauma often lowers self-esteem60 which has the potential to decrease expectations.61 Does low self-
esteem have the potential to affect the quality and quantity of the agreed settlement? The authors 
acknowledge the significant contribution of personal injury lawyers who specialise in this field, who 
provide advice to their clients about quantum and assist them to manage the process of mediation. They 
bring practice-based skills and wisdom to supporting and managing their clients’ emotions. Many have 
completed professional development training in trauma. They may have special knowledge of trauma 
triggers that may be crucial in the conduct of the mediation and bring a unique understanding of their 
emotional state. Their input is critical to the outcomes of any of these mediations. Yet there is no research 
to clarify whether this dimension of trauma has bearing on the ultimate outcome.

Trust also is a relevant consideration here where 90% of care leavers were reported to experience 
issues affecting the ability to trust,62 and 69% reported worry in relation to dealings with government 

50 Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report (Historical Residential Institutions) Vol 11.
51 Van Der Kolk, n 49, 404.
52 Van Der Kolk, n 49, 404.
53 Van Der Kolk, n 49.
54 VJ Fellitti et al, “Relationship of Childhood Abuse and Household Dysfunction to Many Leading Causes of Death in Adults: The 
Adverse Childhood Experiences Study” (1998) 14 Journal of Preventative Medicine 245.
55 Fellitti et al, n 54, 245–258.
56 Blakemore et al, n 12, 53.
57 Blakemore et al, n 12, 56–57.
58 Blakemore et al, n 12, 59.
59 n 32, Standard 7, 10.
60 ICD11, n 48.
61 D Weindel and B Lueger Scheuster, “Coming to Terms with Oneself: A Mixed Methods Approach to Perceived Self-esteem of 
Adult Survivors of Maltreatment in Foster Care Settings” (2018) 6 BMC Psychology 47.
62 Fernandez et al, n 44, 211.
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organisations and authority figures.63 All of these trauma-related considerations may impact in how the 
integrity of mediation maybe perceived.

ETHICAL ISSUES FOR MEDIATORS IN MEDIATIONS INVOLVING SURVIVORS OF 
ABUSE IN CARE

Rosenblatt, acknowledges the risks of power imbalance in sexual abuse mediations and suggests 
mediators can adapt the process to “protect and empower the victim” and to attempt to put the parties on 
an “even footing”. She argues that where such safeguards are not possible, mediation is inappropriate.64 
Given the lack of procedural safeguards, she makes a case for licensing of professionals who mediate 
disputes of this nature.

Altobelli, notes that the hallmark of sexual abuse is power imbalance, and that such a power imbalance 
has always suggested the inappropriateness of mediation.65 He notes that over time, mediation has become 
more flexible to mediating disputes with unequal power, such as family law matters where domestic 
violence is involved. The author notes that this has been managed by a recognition in the family dispute 
resolution domain that additional knowledge and skill is necessary, and specialist study and accreditation 
as a mediator has been necessary.66 There may be a case for similar regulations to safeguard the interests 
and ensure quality standards are maintained in mediations for survivors of child sexual abuse.

Impartiality
The National Mediator Accreditation System Practice Standards require mediator impartiality: not 
acting favourably toward one party.67 Neutrality, once considered a traditional core value can, however, 
lead to injustice in situations where substantial power imbalance exists.68 There is a growing recognition 
that strict adherence to these concepts can perpetuate injustice.69 Professional Standard 6.1 requires 
mediators to be aware of power imbalances and manage these. Practice Standard 10.1 b (vi) – requires 
mediators to have the skills to manage high emotion, power imbalances, impasses and violence.

Capacity
Neuroscience and trauma theory tell us that survivors’ capacity to reason, present cogent statements and 
to regulate their behaviour at times of high stress can be compromised. At these times, complex trauma 
sufferers may experience hyperarousal, including emotions such as anxiety, panic and hypervigilance70 
which can impact on their ability to receive information and affect their ability to participate in the 
mediation.

These states of arousal create difficulties in processing verbal information; focusing; recalling or making 
sense of, and retaining what has been said. Issues of capacity to negotiate and to form legally binding 
agreements are potentially affected by trauma.

Research is needed to understand how mediators manage capacity issues where emotional dysregulation 
or dissociation feature. Mediators need to be identifying whether trauma has impaired parties’ capacity 
to mediate and take action to address the issue. Given the inherent difficulties with the alternatives 

63 Fernandez et al, n 44, 245–258.
64 Michelle Rosenblatt, “Hidden in the Shadows: The Perilous Use of ADR by the Catholic Church” (2004) 5 Pepperdine Dispute 
Resolution Law Journal 114, 118.
65 Tom Altobelli, “Mediation in Sexual Abuse Cases: Opportunism or Anathema” (2002) 5(3) ADR Bulletin 1.
66 Family Dispute Resolution Practitioners must undertake requisite study and gain accreditation and registration with the Attorney-
General in order to practice mediation in family law disputes.
67 Practice Standard 7, Australian Mediator Accreditation Standards.
68 Mary Anne Noone and Lola Akin Ojelabi, Justice and Mediation (Lawbook Co, 2018) 6.
69 Noone and Ojelabi, n 68, 6.
70 Bessel Van Der Kolk, n 47, 121–122.



Mc Donald and O’Leary

112 (2020) 30 ADRJ 105

to mediation, perhaps processes to manage trauma symptoms before capacity becomes impaired can 
safeguard parties’ rights on this issue.

A model of co-mediation may fill some of the gaps presented by the issues raised here. Drawing upon 
the skill and knowledge of qualified social workers, whose core business is to reduce barriers to social 
participation caused by disadvantage and encourage self–determination, may complement the mediation 
process. Social workers bring an epistemological understanding of disadvantage through their base 
training, and practice wisdom in working with trauma survivors, those suffering from mental health 
problems and a very broad range of disadvantaged social groups. The minimum competency for registered 
social workers require an analysis of structural disadvantage71 and understanding of issues relevant to 
Aboriginal and Torres Strait Islander peoples.72 It may be that the involvement of social workers may 
assist the parties to self-regulate during negotiations, building capacity to participate. Social workers are 
well placed to offer trauma informed co-mediation input to these civil disputes.

Noone and Ojelabi report that justice quality can be safeguarded through: An effective intake process 
which ensures the appropriateness for mediation; reality testing the parties; an effective complaints 
mechanism to raise mediator complaints; accreditation; evaluation of mediation services.73

Perhaps Rosenblatt’s thoughts around regulation to ensure minimum standards to safeguard survivors 
add to these conclusions. One possible response is discussed by Noone who points to the importance of 
training mediators to consider power imbalances to support just outcomes.74 Is training also adequate 
for mediators to deal with the complexities of trauma and disadvantage that may emerge through the 
mediation process? Should there be accreditation and training, similar to that recognised within the 
family law system, to ensure that these mediators have a requisite level of knowledge, skill and strategy 
to deal with these complex ethical issues.75 Should co-mediation be a requirement to provide additional 
safeguards? Can social workers be of assistance to manage trauma symptoms here? Research is needed 
to understand survivors’ experiences and the insight from mediators to inform the mediation process.

MOVING FORWARD

The documented experience from practitioners, along with available research, raises significant concerns 
about barriers to justice that are unique to survivors of abuse in care.

To truly confront our failure to deliver justice espoused at in the National Apology, mediators need to 
ensure that adequate safeguards are in place for this vulnerable cohort, as a body collective, and in each 
individual mediation.

Mediators should approach these unique mediations equipped with deep understanding of complex 
trauma and mediate with effective skills to deal with emotional dysregulation and power imbalances, or 
carefully discern when these matters are not appropriate for mediation. If mediators do not have these 
high-level trauma skills, they should access co-mediators or be assisted by professionals who do have 
professional competency in working with trauma. They will help create a safer and potentially fairer 
environment for survivors seeking resolution through mediation. To move forward there needs to be 
research to understand the lived experience of survivors in mediation so that this can be effectively 
applied to improving the mediation process and outcomes.

71 Australian Association of Social Workers Practice Standards, 4.1.
72 Australian Association of Social Workers Practice Standards, 3.2
73 Noone and Ojelabi, n 28.
74 Noone, n 34, 121.
75 Rosenblatt, n 64.


