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The Legal Implications of E-commerce for the 
Australian Franchise Sector
Zhanna Kremez, Kanchana Kariyawasam and Lorelle Frazer*

Business-to-consumer electronic commerce plays a vital role in modern 
business practices throughout the world. Many traditional retailers ventured 
into the online transactional space decades ago, while franchise chains have 
taken a more conservative approach in e-commerce adoption due to potential 
encroachment and the history of franchisor–franchisee litigation, among other 
reasons. This study analysed Franchising Code of Conduct, the Australian 
Consumer Law, relevant case law, in addition to the data from the interviews 
with franchise experts, adding a rich practitioner insight to this article. It 
found that the revised Franchising Code may have wide implications for how 
Australian franchisors conduct e-commerce resulting in greater e-commerce 
adoption. In addition, due to the change in the legislation, franchisors are 
being forced to review their e-commerce strategy as well as their legal 
documents, which may give rise to further development of e-commerce in 
the Australian franchising sector.

INTRODUCTION

Why was the Australian franchising sector so slow in catching up with the modern ways of doing 
business through e-commerce? The primary purpose of this article is to examine the legal impediments 
to the proliferation of the use of e-commerce in the Australian franchising sector as well as to evaluate 
how the development of e-commerce has changed franchise law and whether any further legislative 
changes were required in this domain.

Business-to-consumer electronic commerce plays a vital role in modern business practices throughout 
the world. Many traditional retailers ventured into the online transactional space decades ago, while 
franchise chains have taken a more conservative approach in e-commerce adoption due to potential 
encroachment and the history of franchisor–franchisee litigation, among other reasons. This study 
analysed Franchising Code of Conduct, the Australian Consumer Law (ACL), relevant case law, in 
addition to the data from the interviews with franchise experts, adding a rich practitioner insight to 
this article. It found that the revised Franchising Code may have wide implications for how Australian 
franchisors conduct e-commerce resulting in greater e-commerce adoption. In addition, due to the 
change in the legislation, franchisors are being forced to review their e-commerce strategy as well as 
their legal documents, which may give rise to further development of e-commerce in the Australian 
franchising sector.

Considering the inherent conflict between franchisors and franchisees which occurs when their respective 
goals misalign, we examine the significant impacts which e-commerce can impose on franchised 
businesses and scrutinise the legal challenges that often go beyond the scope of the traditional retail and 
service market channels. This article also analyses multiple sources of data related to the legal issues 
affecting e-commerce in Australian franchised businesses.

This article is structured as follows. First, a legal analysis of both statute and common law is presented. 
For this purpose, how the existing laws apply to the use of e-commerce in franchising is examined. In 
order to do so, the relevant sections of the Franchising Code of Conduct 2014 (the Code) as well as the 
ACL are reviewed along with relevant case law. The extension and impact of unfair contract provisions 
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of the Treasury Legislation Amendment (Small Business and Unfair Contract Terms) Act 2015 (Cth) to 
franchising businesses are also briefly discussed. Second, the legal and commercial issues pertaining to 
the use of e-commerce in Australian franchised systems are discussed in conjunction with the relevant 
literature and empirical materials from expert interviews. For the purpose of this study e-commerce 
refers to a commercial activity where products or services can be booked or bought via computers 
or computer-like devices, such as smart phones or tablet computers, over the Internet. Finally, the 
article concludes with recommendations for the franchising sector in this dynamic domain.

The data pertaining to this article  were collected from both primary (interview data) and secondary 
sources (domestic legislation and judicial decisions). Unlike others, this article  includes the analysis 
of interviews with lawyers and other experts in the franchising field, with the total of five interviews. 
The decision to include interview data was made due to the preponderance of practical information 
sourced from articles  dating back to the early 2000s. Therefore, it was imperative to use the expert 
knowledge of practitioners who work in the franchising sector to determine whether there has been a 
shift in franchisor–franchisee legal relationships to accommodate the introduction of e-commerce. All 
interviewees had over 20 years of experience working in the franchise sector and are well-known experts 
in their field. Due to the authors’ connections within the franchise sector these experts were selected 
specifically due to their expertise not only in franchising but also in the nexus between franchising and 
e-commerce. The practicing lawyers were chosen as interviewees for this study due to their expertise 
in representing franchisees and franchisors in disputes involving the use of e-commerce and updating 
franchise agreements and disclosure documents with respect to the Code changes discussed further in 
this article.

LEGAL ANALYSIS

Statute Law
An analysis of statutory law is central to understanding the development and the impediments to the 
development of e-commerce in Australian franchised networks. Importantly, the relevant legislation 
has changed substantially during the course of this research, which indicates that the importance of 
this topic in the franchising sector as well as that change was due to take place for several reasons 
(detailed in the following sections). Both the Franchising Code of Conduct, Competition and Consumer 
(Industry Codes – Franchising) Regulation 2014 and the Competition and Consumer Act 2010 (Cth) will 
be discussed in relation to their application to e-commerce in franchising.

Franchising Code of Conduct
First, the key piece of legislation relevant to this research is known as the Franchising Code of Conduct 
(the Code), which is a mandatory industry code that applies to the parties to a franchise agreement in 
Australia and is regulated by the Australian Competition and Consumer Commission (ACCC). In the 
final stages of the present research, a significant change to the Code came into effect on the 1 January 
2015, which deals with several issues relevant to this research. One of the most important changes to 
the Code, for the purposes of this research, was the change regarding the disclosure of supply of goods 
or services via online sales. Item 12 in Annexure 1 (Disclosure document for franchisee or prospective 
franchisee) of the Code now requires the franchisor to provide a detailed disclosure of supply of goods 
and services through the online channel. This change intended that now, not only did the franchise 
agreements have to detail how the online distribution channel was managed within the franchise, but also 
that the disclosure document, which forms part of the franchise agreement, has to be updated to match 
what the franchisor is doing or intending to do in the online channel.

Specifically, the disclosure document should now include the rights of franchisees in relation to the 
online channel, such as whether the franchisee may make available goods of the same type or brand 
online, or services of the same type online. And, if so, whether the franchise agreement restricts, or places 
conditions on, the franchisee’s ability to make those goods and services available online; and whether 
goods or services may be made available via a third-party website, and if so, specifies restrictions or 
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conditions by the franchisor on the franchisee’s use of a third-party website; as well as the extent to 
which those goods or services may be supplied outside the territory of the franchise.

Importantly, s 12(3) of the Code requires a franchisor to provide the details of whether the franchisor or 
an associate of the franchisor or other franchisees makes, or expects to make, goods or services available 
online. If so, it is required to specify the extent to which those goods or services may be supplied in the 
territory of the franchise; and in the case of goods or services made available via a third-party website – 
the domain name or URL of the third-party website needs to be specified. Finally, s 12(5) of the Code 
specifically deals with detailing the profit-sharing arrangements that apply in relation to goods or services 
made available online and which would affect the franchisee, and whether these arrangements may be 
unilaterally changed by the franchisor.

Another change of the Code affecting the franchisor–franchisee relationship is with regard to the new 
statutory obligation of the parties to a franchise agreement to act in good faith. The issue and the meaning 
of good faith under the revised Code were discussed earlier in this article. Part 1 Div 3 of the Code now 
specifically regulates the obligations of franchisors and franchisees to act in good faith to one another. 
With regard to e-commerce activity by the franchisor, it would be considered that the franchisor has 
not acted in good faith if the franchisor sells products or services to customers within the franchisee’s 
exclusive territory without prior agreement with the franchisee to do so. At the same time, the franchisor 
would be in breach of the Code provision in s 12(3) of the Code.

In addition, the revised Code requires that the franchisor sets up a separate bank account where advertising 
levies or marketing fees are paid by the franchisees. This provides greater transparency for the franchisees 
and makes the franchisor more accountable for how the marketing and advertising money is being spent. 
The relevance of this change to e-commerce activity is due to the fact that often the marketing fund is 
used to cover expenses associated with establishing an e-commerce presence. Moreover, some systems 
are having the profits from online sales transferred into the marketing fund, which is then used for 
the benefit of the system (eg, to cover the expenses of national advertising campaigns or social media 
campaigns). In this respect, the requirement of the revised Code acts as an insurance for the franchisees 
for the transparency of the actions of the franchisor.

The above changes resolved a number of ambiguities that were present around the use of e-commerce 
in franchising prior to the introduction of the revised Code. As a result of the revised Code, franchisors 
have been forced to update their franchise agreements and their disclosure documents to make sure they 
were compliant with the Code in terms of what the franchisor’s current operations (or future operations) 
are with respect to e-commerce. The disclosure of the online strategy is where the new franchisees 
will benefit from having certainty and clarity around what the franchisor is doing or is intending to do 
about e-commerce. Similarly, the disclosure of online sales is mediating the risks that franchisees are 
bearing in terms of potential unfair competition by the franchisor. Yet, it may be too early to see the 
effects in practice of this legislative change. This change does not apply to the agreements entered into 
before 1 January 2015. Therefore, there still remains a potential area of conflict between franchisors and 
franchisees.

With respect to the other two changes – the terms of good faith and the obligations of the franchisor in 
relation to the advertising/marketing fees paid by the franchisees – the implications of these in practice 
are still uncertain. However, it is unclear exactly how franchisees will access the information about the 
advertising spending and how the franchisor will implement accountability in this respect and whether it 
will create more potential conflict over the use of funds. A further area of risk in franchise arrangements 
which is not adequately covered by the Code is the lack of protection to franchisees in the event of 
franchisor insolvency.1

The impact of the revised Code on product or service encroachment through the online channel is quite 
significant. Where the franchisor conducts online transactional activity potentially in competition with 
franchisees, the franchisor must disclose this information to the franchisees, otherwise the franchisor is 

1 R Nicholls and J Buchan, “The Law of Unintended Consequences: The Effects of Voiding Ipso Facto Clauses in Business Format 
Franchise Agreements” (2017) 45 ABLR 5.
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breaching its obligations under the revised Code. In addition, if the franchisee is granted an exclusive 
territory under the franchise agreement, the franchisor may also be in breach of the term of good faith 
under the revised Code. Whether the revised Code will provide a solution to potential e encroachment or 
not is yet to be seen; however, the expectations of the franchisees with regard to their rights within their 
territories (whether exclusive or not, and depending on how the territory is defined by the contract) can 
be managed more easily if the agreement and the disclosure document is unambiguous about the online 
sales aspect of the business. However, the Code does not solve the problem of encroachment in existing 
contracts entered into prior to the introduction of the revised Code.

This change to the Code might give rise to an additional development of e-commerce in the franchising 
sector. Franchisors are being forced to review their legal documents and at the same time they are 
encouraged to review their business model and its fit for the modern marketplace.2 Whereas previously 
some franchisors chose to “stick their head in the sand and wait for the markets to turn around and go back 
to where they were” and were thinking “that e-commerce is just a fad and it won’t last”,3 now franchisors 
are being forced by the legislative change to draft appropriate online sales policies and strategies and 
adjust their business model (and renegotiate any changes with franchisees). The fact that online sales are 
now regulated by the Code may influence some conservative franchisors that had previously abstained 
from entering into e-commerce arrangements in their system due to potential difficulties associated with 
this strategy.

Competition and Consumer Act 2010 (Cth)

The other important piece of legislation applicable to issues identified in this research is the ACL as set 
out in Sch 2 of the Competition and Consumer Act 2010 (Cth). Australian consumer laws have undergone 
a noticeable number of changes and reforms in the last decade. In particular, the ACL has put in place 
a number of provisions to ensure that businesses within Australia engage in ethical business practices.

Unconscionable Conduct

Section  20 of ACL prohibits unconscionable conduct as it is understood within the meaning of the 
unwritten law. Section 21 relates to business-to-consumer transactions, and provides that a “person must 
not, in trade or commerce, in connection with the supply or possible supply of goods or services to a person 
(other than a listed company) … engage in conduct that is, in all the circumstances, unconscionable”.4

Section 22 applies to business-type transactions wherein s 22(1) specifies that a person must not act 
unconscionably when:
 (a) supplying goods or services to a person other than a limited public company; or
 (b) acquiring goods or services from a person other than a limited public company.

This section  applies to business transactions including small businesses. It protects persons who are 
not “limited public companies”. On the other hand, s  22(2) describes what the court may take into 
consideration when determining whether conduct by a supplier towards a business consumer is 
unconscionable.

In some cases, online sales made through a franchisor’s website may lead to unconscionable conduct. For 
an example, in the case of e-commerce, the conduct of the franchisor could be considered unconscionable, 
if the franchisor deliberately decided to use online sales as an additional source of corporate income 
without considering the interests of franchisees within their exclusive territory, and gains profit from 
online sales that is not shared with the franchisees. To be considered unconscionable conduct, it must be 
more than simply unfair – it must be against conscience as judged against the norms of society. Business 
behaviour may be deemed unconscionable if it is particularly harsh or oppressive, deliberate, involves 
serious misconduct or involves conduct which is clearly unfair and unreasonable, and is beyond hard 
commercial bargaining.

2 Interview quotation from franchise consultant.
3 Interview quotation from franchise consultant.
4 Competition and Consumer Act 2010 (Cth) Sch 2 s 21(1).
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Misleading and Deceptive Conduct

Section 18(1) of the ACL provides that “[a] person must not, in trade or commerce, engage in conduct that 
is misleading or deceptive or is likely to mislead or deceive.” Misleading or deceptive conduct includes 
exaggerated sale statements about a product, failure to disclose all relevant information and providing 
incomplete information about a product, and in some circumstances, silence. This section clearly extends 
to cover all consumer contracts and transactions that are effectuated in the course of trade or commerce.

The principles of misleading and deceptive conduct would apply when a franchisor makes misleading 
pre-contractual representations to franchisees in relation to the territorial or product/service exclusivity 
or the exclusivity in terms of distribution channels. By definition, misleading and deceptive conduct 
is conduct that misleads or deceives or is likely to mislead or deceive consumers or other businesses. 
Applied to franchising relationships, representations made prior to the franchise agreement being entered 
into, which relate to exclusivity of territory or the absence of competition from the franchisor or other 
franchisees, are clearly susceptible to being seen as deceptive and misleading, particularly if the contract 
was entered into prior to the e-commerce becoming a vital part of doing business. If the franchisor made 
any such pre-contractual representations and commenced competing with franchisees through the online 
channel, it would be a breach of s 18 of the ACL.

Common Law
The analysis of case law is paramount to understanding how the issue of internet encroachment was 
resolved in legal practice. However, there has been very limited litigation regarding e-commerce 
arrangements in franchising in Australia.5 One case was found relating to this issue in Australia, which 
is Dymocks Holdings Pty Ltd v Top Ryde Booksellers Pty Ltd, referred to hereafter as the Dymocks’ case.

In this case, the Dymocks Group was a franchisor who entered into franchise agreements with numerous 
franchisees. Under these franchise agreements, the franchisees were required to make monthly 
deposits into an advertising fund. During the term of these franchises, Dymocks entered into a separate 
arrangement in which funds from the advertising levy would be invested in a website which would have 
the imperative of promoting the individual franchises. Revenue from this website would be returned to 
this advertising fund. Dymocks made it clear to the franchisees that “[t]he site will be owned and run by 
the Dymocks Advertising fund, ensuring equity for franchise owners.”6

Unfortunately, the website was not successful under this arrangement as it did not make sufficient 
revenue. Because of this, Dymocks offered to pay back the franchisees all the money they deposited with 
the advertising fund for setting up the website provided that the franchisees would not make any claim 
in relation to the website. Three franchisees however, did not wish to comply with this stipulation unless 
Dymocks made an undertaking that the website would not compete with the three franchisees. There 
was therefore no agreement between Dymocks and the franchisees for their interest to be re-assigned to 
Dymocks.

The three franchisees however, argued that they had equitable interests in the website based upon a 
proportion of their contribution to the fund and hence, were entitled to continue to receive a share of the 
profits. They also argued that they would be at a significant disadvantage if they were to compete with 
the online store due to the tendency of online traders to provide discounted prices. Therefore, the court 
held that the express intent of the arrangement was that the three franchisees would not have an interest 
in the website itself. Alternatively, the three franchisees would have an interest in the advertising fund 
during the term of their franchise based upon their level of contribution and it was the advertising fund 
which instead had an interest in the website.

5 A systematic search of the both Australian databases was undertaken for any cases involving conflict between franchisors and 
franchisees regarding e-commerce arrangements within their franchise network. The search terms were limited to cases involving 
franchisees’ and franchisors’ disputes over matters relating to e-commerce, such as profit-sharing arrangements and distribution 
arrangements, with legal issues arising as encroachment and/or unfair competition. Cases were searched historically till the present 
time.
6 Dymocks Holdings Pty Ltd v Top Ryde Booksellers Pty Ltd [2000] NSWSC 795, [24].
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By depriving the three franchisees with a share of the revenue accumulated by this fund, the franchisors 
had removed the benefits the franchisees were expecting to receive for the rest of the term of their 
franchise. Furthermore, the three franchisees would be left at a disadvantage because Dymocks had 
effectively created competition by operating an online entity capable of providing significant discounts, 
thereby encroaching on their franchisee’s target market. The franchisees were therefore entitled 
to be compensated for the money that would have returned to the advertising fund based upon their 
contribution, if the arrangement had continued until the end of their term.

The debates and the conclusion arising from the Dymocks’ case are significant for the franchising sector 
in Australia. Primarily, because this case sets a precedent in favour of franchisees, which may potentially 
(and has hypothetically), deterred franchisors from becoming involved in litigation with franchisees over 
matters concerning e-commerce. According to one of the lawyer-experts interviewed for this study, 80% 
of cases settle before court and for confidentiality reasons, it is not possible to access the material facts 
of the dispute if it was settled before a court hearing. This is how the interviewee described it:

But you’ve got to remember that a lot of the lawsuits, even if they do occur, unless there is a hearing you 
will never find out about them. Even if it goes almost all the way to court, most cases, probably 80% of 
cases do settle before court. As you know, [the] franchisor has to disclose any ongoing or past lawsuits. 
But because of confidentiality you can’t find out a lot of details. For example, it would say “There was a 
court [case] with this franchisee and we settled”.7

Therefore, there may have been disputes over the use of e-commerce in franchising and encroachment 
issues arising from this conflict; however, it may not be possible to find this information due to the 
confidential nature of pre-court procedures.

Furthermore, there are two things that the franchising sector can learn from this case. First, as the dispute 
centred on the use of the advertising fund, it provides a warning to franchisors that, like any other 
advertising spending, the spending on e-commerce comes with responsibility and accountability. The 
course did not establish the presence of the misleading conduct that was alleged in the franchisees’ cross-
claim; however it is a possibility that the franchisor has deliberately used the money from the advertising 
fund to build the website and then, once the costs of building the website were covered, reimbursed the 
franchisees for the expenditure and claimed sole ownership of the website. Therefore, whether or not 
advertising/marketing funds should be used for funding e-commerce strategy is a question that should 
receive careful consideration. In addition, the advertising fund could have been used to sponsor different 
advertising activities that would have benefited the franchisees and the system more than the building 
of the website.

Second, one of the judges expressed an opinion that the franchisees could suffer loss from unrestrained 
competition from the franchisor’s website, including competition through the discounting of books. “It 
will be extremely difficult to quantify these damages; but in my opinion they are sufficiently substantial to 
justify the enquiry.”8 This precedent means that the court decided that the threat of franchisor competition 
with franchisees through selling products online was “sufficiently substantial to warrant the enquiry”.9

It is possible to conclude that this precedent has, to some extent, deterred franchisors from implementing 
e-commerce strategies in Australia for a longer period than that experienced in other countries. In addition, 
the tendency of Australian franchisors to consider franchisees’ interests in their e-commerce strategies10 
could be also coming from awareness about the circumstances and the decision of the Dymocks’ case. 
Therefore, it could be hypothesised that although the Dymocks’ case hindered the early development of 
e-commerce in franchising, it also made franchisors aware of the possible and quite severe ramifications 
for any unfair conduct towards franchisees regarding their e-commerce strategy.

7 Interview quotation from franchise lawyer.
8 Dymocks Holdings Pty Ltd v Top Ryde Booksellers Pty Ltd [2000] NSWSC 795, [72].
9 Dymocks Holdings Pty Ltd v Top Ryde Booksellers Pty Ltd [2000] NSWSC 795, [72].
10 Based on the interview with franchise consultant.
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THE LEGAL AND COMMERCIAL ISSUES

The adoption of e-commerce by franchised organisations may give rise to several commercial and legal 
issues. In particular, encroachment by a franchisor with its franchisees represents the core potential 
issue arising from e-commerce arrangements in franchising. Although encroachment in franchising 
can take several forms, for example, territorial encroachment, product or service encroachment, and 
trade mark encroachment,11 this article restricted its focus to product or service encroachment via the 
online channel or “e-encroachment”.12 This type of encroachment emerged due to the development of 
alternative channels of distribution (ie, online). In particular, the development of the internet and mobile 
technologies and their use in business may lead to product and service encroachment in franchising.13 
The threat for the franchisees and the overall stability of the franchise system when considering online 
distribution, relates to when existing franchisees lose customers through distribution channels other than 
those subject to the franchise, such as from a supermarket, through mail-order or the internet.14

Furthermore, it is important to emphasise that infringement of territorial rights through online product or 
service encroachment has become one of the core difficulties for franchised businesses willing to embark 
on business-to-consumer e-commerce.15 In fact, encroachment – territorial or other business expansion 
by the franchisor that invades the actual or perceived rights of an existing franchisee – is arguably the 
greatest challenge to the penetration of e-commerce in the franchising sector.16 Encroachment may also 
be seen by franchisees as a franchisor competing with franchisees through an online (and potentially 
unrestricted) channel. This issue has been also confirmed by the data derived from expert interviews 
whereby the franchisor’s online activity may be set up in competition with franchisees’ businesses, as 
one of the interviewees stated:

The main point is that the franchisor is competing with franchisees. Well, it’s one thing where it is a 
collaborative effort where it’s done for the benefit of the group, it’s another where, say, I have an exclusive 
territory and do my marketing, if the franchisor sells within my territory that cuts the number of customers 
that I can potentially have.17

Exclusive v Non-exclusive Franchise Territory
The issue of exclusivity in franchise contracts has made its way into litigation.18 In particular, when no 
exclusivity is granted to the franchisee, the franchisor will be liable for failing to act in good faith and 
engaging in unconscionable, and misleading and deceptive conduct.19

If the franchise agreement does not have provisions specifically for trading in the online environment 
and the terms of agreement provide for an exclusive franchise territory, then the franchisor has a legal 
obligation to negotiate any use of the online channel with franchisees as this channel is considered to be 

11 RW Emerson, “Franchise Encroachment” (2010) 47 American Business Law Journal 191. WS Vincent, “Encroachment: Legal 
Restrictions on Retail Franchise Expansion” (1998) 13 Journal of Business Venturing 29.
12  E Voropanova and G Cliquet, “E-commerce and Encroachment: Evidence from French Franchise Networks” (2016) 23(3) 
Journal of Marketing Channels 114.
13 PJ Kaufmann, G Cliquet and DD Achabal, “Implementing Multi-channel Strategies: Issues and Opportunities for Franchise 
System Websites” (24th International Society of Franchising Conference Proceedings, 2010). A Terry, “The E-business Challenge 
to Franchising” (2002) 30 ABLR 227.
14 JE Hellriegel and WS Vincent, “The Encroachment Handbook: The Problem, the History, the Solution” (Proceedings of the 14th 
Annual International Society of Franchising Conference, San Diego, California, 19–20 February 2000). RL Purvin, The Franchise 
Fraud (John Wiley & Sons, 1994) 7. Terry, n 13. 
15 Terry, n 13.
16 S Giles, “E-commerce: The Strategic and Legal Challenges for Franchise Systems”, Business Franchise Australia and New 
Zealand, 2012, fn 15. Terry, n 13.
17 Interview quotation from franchise lawyer.
18 Terry, n 13.
19 B Floriani and MK Lindsey, “The Continuing Impact of the Internet on International Franchising” (2002) 1 Business Law 
International 86.
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part of the franchisee’s territory as defined in the franchise agreement. According to the legal principles 
in contract law, if terms of a contract are ambiguous in relation to which channels the franchisee has 
exclusive rights over, then these terms will be interpreted contra proferentem,20 which means that 
they will be interpreted unfavourably for the party that drafted this agreement, namely, the franchisor. 
Therefore, if the franchise agreement is silent on the matter of e-commerce and there is a clause that 
states that the franchisee has exclusive rights in the specified territory, where the territory is not clearly 
defined, then it is implied that the franchisee also has exclusive rights for any sale occurring online from 
within their territory.

However, if the franchise agreement does not stipulate any exclusive rights for a franchisee over its 
territory, the situation is different. When the franchisor designs how the online channel is going to be 
integrated into the network’s operations, the relevant laws under both common and statutory laws can 
be used to protect the franchisees from unfair competition by the franchisor via online sales, which are 
discussed later in this article.

Franchise Agreements: Contract Terms
Prior to the new Franchising Code coming into effect, franchise agreements did not regulate online 
sales by franchisors and franchisees,21 which meant that e-commerce posed a significant challenge for 
franchise businesses where the original and often outdated did not address this important issue. Indeed, 
in the franchising relationship, the key governing role is played by the franchise agreements. Many 
important aspects of operating a franchise are regulated by the contract between the franchisor and the 
franchisee. Therefore, much depends on this contract in relation to the rights and obligations of parties. 
The contract consists of two essential documents: the franchise agreement and the disclosure document. 
As franchisors’ solicitors draft the agreements, it is natural that they are written to favour the franchisor: 
minimising obligations of franchisors and maximising their rights as well as doing the reverse for the 
franchisees. Franchisees are expected (and legally obliged) to receive professional legal advice on the 
agreement into which they are entering. However, not many franchisees follow this advice, and if they 
do, they do not always engage lawyers who specialise in franchising, which sometimes leads to a weaker 
power position for the franchisee.22

Regulation of E-commerce in Franchise Agreements
The first issue in relation to franchise agreements and the use of e-commerce by either franchisee 
or franchisor is whether it is regulated contractually. The relevant terms of the franchise agreements 
were explored in the interviews, as well as whether there has been a shift towards greater contractual 
regulation  of online sales due to the introduction of the revised Code. Due to confidentiality of the 
contracts, the only way to expose the past and current practices is to do so directly from the practitioners, 
as this could not be found in the literature.

A common theme between the five experts was the evolution of the franchise agreements over the last 
five years that occurred partly due to the change in the distribution channels and the general business 
environment, and partly due to the change brought by the introduction of the revised Franchising Code 
of Conduct in January 2015. Where five years ago few agreements contemplated e-commerce, now more 
and more franchise networks are starting to include the provisions in their franchise agreements as well 
as disclosing full detail in their disclosure documents regarding online sales. Since 31 October 2015, 
all Australian franchisors were required to be compliant with the requirements of the revised Code. 
However, it seems to have had little practical effect, as one interview respondent noted:

The reality is that a large number of franchise agreements do not even contemplate e-commerce or have 
not contemplated e-commerce. In that regard it has to be acknowledged that franchise agreements are not 

20 Terry, n 13.
21 Floriani and Lindsey, n 19.
22  J Buchan et al, “The Adequacy of Pre-purchase Due Diligence in Independent Small Business and Franchising” (2016) 28 
Australian Accounting Review 127.
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as dynamic as operational documents, such as operations and procedures manuals, but are still dynamic 
documents and need to be updated periodically.23

There are certain implications for cases where the online channel is not regulated in the agreements. 
First, the franchisor becomes vulnerable to franchisees themselves selling online, while usually there are 
contractual and legislative restrictions on using franchisor trademarks in this respect. Second, franchisors 
may not be legally able to implement their strategy in the online space, due to the exclusivity given to the 
franchisees in their franchise agreements. One of the interviewees described how franchisors can make 
themselves vulnerable to misuse of their intellectual property by not having the relevant clauses in their 
franchise agreements:

Where the agreement is silent on the issue of e commerce, the franchisor has left itself vulnerable to the 
franchisees going out and doing their own thing. And that happens equally with franchisees doing their 
own websites, Facebook pages or direct emails where there are no provisions in the franchise agreements 
or policy that governs this. Typically, […] franchise agreements do have a provision that the franchisee is 
not allowed to register business names or trade names using the franchisor’s name without the franchisors’ 
consent. But typically, that has not included the Internet, online or social media prohibitions by the 
covenant or e commerce prohibitions by the covenant.24

The Development of Franchise Agreements
One of the definitive findings of this research is that franchise agreements are evolving to match the 
developments of e-commerce so that the whole franchise sector can remain competitive and offer the 
same multi-channel shopping experience to customers as their non-franchised counterparts. Importantly, 
these developments have occurred independently of provisions included within the revised Franchising 
Code of Conduct. The consequences of the development of e-commerce in the business word as well as 
the introduction of the revised Code translated into an increased need to update legal documents in the 
franchise sector, as one of the experts describes this issue:

Obviously, franchisors are increasingly adding these things today but where legal documents are out of 
date, it doesn’t protect their interests in this area. Then the line gets very blurry between what they want 
to do and what they actually have the legal rights to do. Now, with the introduction of the [revised] Code 
this year many companies were forced to go and have a look at the agreements and make sure that they 
were compliant with the [revised] Code. As a by-product, it is also forcing them to look at their business 
model as well. So, what we might find with the implementation of the [revised] Code is that more systems 
are becoming “e-commerce aware” and more systems are including provisions for “that” or covenants for 
“that” in the franchise agreements. Particularly as there is a disclosure requirement under the [revised] 
Code as to how the proceeds of any online sales will be dealt with.25

A franchise lawyer explained that although most franchise agreements currently deal with e-commerce 
in one or another way, some of them do not adequately explain operational details pertaining to terms of 
profit-sharing, order fulfilment and other crucial aspects:

There are some [agreements] that you can’t really pick on. And I’ve seen some that are quite far from what 
happens. It’s more general, like “we can sell online”. End of story.26

In addition, before the legislative requirement to include online sales provisions in the contracts came into 
effect, franchisors began to update their agreements in this way, without updating their disclosure documents. 
This practice may have had the purpose of allowing franchisors to exercise their powers without any 
restrictions in the online channel and without any regard to franchisees’ rights as one of the experts noted:

A lot of the times I find that franchisors these days have updated their franchise agreements to be able to 
do what they want online, regardless of whether they have or have not updated their disclosure documents 
in this respect.27

23 Interview quotation from franchise consultant.
24 Interview quotation from franchise consultant.
25 Interview quotation from franchise consultant.
26 Interview quotation from franchise lawyer.
27 Interview quotation from franchise lawyer.
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Another development of franchise agreements in this respect is the evolving definition of franchise 
territory. A lot of franchisors are moving away from traditional definitions of exclusive franchise territory 
and instead, use terms like “prime marketing area”, and other defined territories, which may be limited 
to a physical store location.28

Price-Fixing and Dual Pricing
One of the issues connected with any e-commerce arrangement in franchising is that of pricing the 
products or services sold online as opposed to those sold in store. Customers typically expect a lower 
price online regardless of whether they are buying from a franchise, from a company-owned store or 
a non-franchised business.29 Therefore, this expectation creates some conflict in the channel where 
a franchisor seeks to create a multi-channel customer experience. In addition, franchise agreements 
may regulate pricing to some extent; for example, they can suggest a RRP (recommended retail price), 
however, according to a statement by a lawyer interviewed for this research, franchisor’s attempt to 
regulate franchisees’ pricing may give grounds for litigation from franchisees as it may be seen as a form 
of price-fixing. It needs to be noted, nonetheless, the ACCC takes a sanguine view about price-fixing 
by franchise chains in terms of uniform product pricing to the buying public. One of the interviewees 
describes taking legal action against a franchisor while representing a group of franchisees:

For example, we acted for the [company name] franchisee. When they introduced an online platform, they 
were basically telling us what price we had to supply that product at. And we did not agree to it. So we 
took them on and suggested it was a form of price fixing because they were telling us to sell a product at 
a price and we had not agreed to it.30

One of the solutions to avoid price-fixing is to have a dual price policy, with different prices for the online 
and in-store environment. On the one hand, this avoids the conflict between franchisor and franchisee 
in relation to price-fixing. On the other hand, it creates other problems; for example, the difficulty of 
managing individual prices of franchisees and compromising customer experience, as “having to type 
in your postcode to find out the price is not exactly the customer experience most people are looking for 
nowadays”,31 as one of the interviewees described this approach:

For example, if you go see [company name] website you will see a warning statement there and usually 
the online price is less than the in-store price. So, there is a dual-price. You have your discounted online 
pricing and the price that you get when you walk in [the] store and engage a sales rep and then you get a 
price.32

Franchisees Selling Online
Another issue that may arise as a result of the proliferation of e-commerce in the franchised networks 
is the use of alternative online distribution channels by franchisees. For example, if the franchisor does 
not have a strong e-commerce strategy and policy in place, then some proactive franchisees may feel 
that they are missing out on a share of the market and may take the initiative and start selling products 
sourced through the franchise via third-party websites or create their own e-commerce platform. One of 
the experts interviewed describes the problem as follows:

I recall [company name] having an issue with their franchisees selling the products on eBay, and I think 
[company name] did too. So basically, instead of the franchisees going out and creating their own websites 
they were selling the products out the backdoor on eBay. And in some cases, they were not acknowledging 
that the products were sourced through the franchise in the first place.33

28 Based on the data from the interviews with franchise lawyers.
29 Shao-Kang Lo, Ai-Yun Hsieh and Yu-Ping Chiu, “Why Expect Lower Prices Online? Empirical Examination in Online and 
Store-based Retailers” (2014) 5(1) International Journal of Electronic Commerce Studies 27.
30 Interview quotation from franchise lawyer.
31 Interview quotation from franchise consultant.
32 Interview quotation from franchise lawyer.
33 Interview quotation from franchise consultant.
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However, franchisors are generally protected against such behaviour of franchisees by legislative and 
contractual provisions. The restraints of trade provisions in the franchise agreements would be protecting 
franchisors from franchisees selling via third-party websites as it would amount to running a business in 
competition with the franchise. With regard to franchisees creating their own branded website using the 
franchisor’s branding, the franchisor is protected by contractual provisions on the use of trademarks, as 
these are usually clearly defined. One of the experts explains:

The grant of rights for a business may say that you have rights to sell retail in-store. So, they restrict the 
nature of the business to a fixed site premises. And most franchisors would have a clause in their franchise 
agreement that would say that you can’t set up your own website using our trademarks.34

KEY GOVERNING LEGAL PRINCIPLES

Good Faith and Fair Dealing
The obligation of parties who enter, or propose to enter, into a franchise agreement to act in good faith 
towards one another is applied to any matter arising in relation to the Franchising Code of Conduct or a 
franchise agreement. This statutory obligation was introduced by the revised Code from 1 January 2015. 
The obligation extends to all aspects of the franchising relationship, which means that both current and 
prospective franchisees and franchisors must act in good faith in their business dealings with each other. 
The obligation to act in good faith cannot be excluded or limited by a clause  in another contractual 
document, including a franchise agreement. Prior to the introduction of the revised Code, the principles 
of good faith and fair dealing applied under common law principles, whereas now the Code explicitly 
deals with the obligation of parties to a franchising relationship to act in good faith.

The definition of “good faith” is not expressly defined in the Code. Under common law, good faith 
requires parties to an agreement to exercise their powers reasonably and not arbitrarily or for some 
irrelevant purpose. Certain conduct may lack good faith if one party acts dishonestly, or fails to have 
regard for the legitimate interests of the other party. The regulating body for franchising in Australia, 
the ACCC provides examples of how e-commerce activity by a franchisor may breach the obligation 
of good faith if a franchisee has exclusive territorial rights under the franchise agreement (Figure 1). 
The example below describes the general nature of disputes over online sales in franchising and this 
statement by ACCC’s may suggest that if the franchisor or a business associated with the franchisor is 
selling online into the franchisee’s exclusive territory without prior disclosure, then the franchisor may 
not be acting in good faith.

TABLE 1. Acting in good faith statement.

The franchisor of a video rental franchise system granted a franchisee an exclusive licence over a particular 
territory. 

This means the franchisor was not allowed to be involved in the rental and/or sale of video products, or a busi-
ness of a similar nature, within the franchisee’s territory.

During the agreement, a business that was related to the franchisor sold DVDs via its website to consumers who 
lived in the franchisee’s territory. The franchisor did not take any action to prevent these online sales.

By allowing its related business to sell DVDs within the franchisee’s territory, the franchisor has not acted in 
good faith as it failed to remain loyal to the promise of the franchise agreement.

Source: ACCC website <https://www.accc.gov.au/business/franchising/acting-in-good-faith>.

RECOMMENDATIONS

Although one of the goals of this article  was to examine the need for legislative change, it became 
apparent with the analysis of legislation and the recent changes thereof, that further changes in this area 
may be excessive. Rather, franchisors need to focus on planning and ensuring that their operational 

34 Interview quotation from franchise lawyer.

https://www.accc.gov.au/business/franchising/acting-in-good-faith
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plans and the true nature of their e-commerce policies are reflected in the legal documents, as well as 
being compliant with the law, namely the ACL, the revised Franchising Code, and Treasury Legislation 
Amendment (Small Business and Unfair Contract Terms) Act 2015.

Unfair Contract Terms
In addition to the legislative requirements discussed earlier in this article, the Treasury Legislation 
Amendment (Small Business and Unfair Contract Terms) Act 2015 extends the scope of the unfair 
contract terms regime in the ACL to “small business contracts” and came into operation on 12 November 
2016. The new law impacted franchise agreements that are classified as small business contracts that 
contain an unfair term and are standard form contracts. A small business contract is a contract where: 
(1) one party employs fewer than 20 people and the contract itself has an upfront price of no more than 
A$300,000, or (2) the contract’s duration is for more than 12 months and the upfront price payable 
under the contract does not exceed $1 million. Therefore, most franchise agreements will fall under the 
definition of a small business contract.35 In addition, this new law will apply to most “standard form” 
franchise agreements, as for the agreement not to be considered “standard form”, negotiations would be 
expected to extend beyond things that are different from agreement to agreement by nature, such as the 
franchise fees, term of agreement or the territory.36

The statutory amendments are an exception to the freedom of contract as terms of standard form 
contract are generally not negotiated between parties and are presented on a “take it or leave it basis”.37 
As franchisee are generally in a low bargaining position, it is not realistic to expect that they would 
be able to alter the terms of a franchise contract, especially given “the prevalence of standard form 
contracts in the modern Australian commercial environment”.38 This policy seeks to prevent abuse of 
the standard form contract which have not been individually negotiated.39 The amendments affect the 
enforceability of standard form franchisee–franchisor contracts. Such contracts must be considered 
fair to ensure the enforceability the terms and conditions. This requirement also extends to disclosure 
documents. Franchisors must comply with the standards of conduct that are reasonable having regard 
to the interests of the parties.40 Hence, franchisors are under an obligation based on the commercial 
bargain itself, however such obligation must recognise the nature and terms of the contract, different 
interests of the parties, and the lack of necessity for parties to subordinate their own interests to those of 
the counterparty.41

In Diab Pty Ltd  v YUM! Restaurants Australia Pty,42 the Court held that the object of a franchise 
agreement was to enable to franchisee a reasonable opportunity to run a profitable operation.43 The 
contract disputed was a standard form contract that applied to different franchisees in different parts of 
Australia with different capacities and experiences.44 However, the Court found that there was no 
obligation, express or implied in the contract, that the object of the business were to be profitable45 or 

35  C Connole, “Is Your Franchise Agreement Unfair?”, Lexology (10 October 2016) <http://www.lexology.com/library/detail.
aspx?g=7f7d8d04-6516-45c7-a905-b857def94ac1&l=7SMW2CA>.
36 T Kaldor, “Franchisors Beware: ACL Extends to Unfair Contract Terms in Your Franchise Agreements”, LegalVision (2 December 
2015) <https://www.legalvision.com.au/franchisors-beware-acl-extends-to-unfair-contract-terms-in-your-franchise-agreements/>.
37 Australian Competition and Consumer Commission v CLA Trading Pty Ltd [2016] ATPR 42-517, [47] (Gilmour J); [2016] FCA 
377.
38 Australian Competition and Consumer Commission v CLA Trading Pty Ltd [2016] ATPR 42-517, [48] (Gilmour J); [2016] FCA 
377.
39 Jetstar Airways Pty Ltd v Free (2008) 30 VAR 295, [112] (Cavanough J); [2008] VSC 539.
40 Cordon Investments Pty Ltd v Lesdor Properties Pty Ltd [2012] NSWCA 184, [145] (Bathurst CJ).
41 Paciocco v Australia and New Zealand Banking Group Ltd (2015) 236 FCR 199, [290] (Allsop CJ); [2015] FCAFC 50.
42 Diab Pty Ltd v YUM! Restaurants Australia Pty Ltd [2016] ATPR 42-520; [2016] FCA 43.
43 Diab Pty Ltd v YUM! Restaurants Australia Pty Ltd [2016] ATPR 42-520, [354] (Bennett J); [2016] FCA 43.
44 Diab Pty Ltd v YUM! Restaurants Australia Pty Ltd [2016] ATPR 42-520, [353] (Bennett J); [2016] FCA 43.
45 Diab Pty Ltd v YUM! Restaurants Australia Pty Ltd [2016] ATPR 42-520, [354] (Bennett J); [2016] FCA 43.
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for promotions and marketing campaigns to result in increased profits.46 Thus, the franchisor may offer 
promotions that are not profitable where profit may be made from other items or generate goodwill and 
reputation for the chain.47 Furthermore, the franchisor is able to set the maximum price.48 However, 
this price discretion is subject to good faith and to be exercised with reasonable care.49 The duty of the 
Court is “not to rewrite” “contractual powers”, but rather to “ensure that powers are not abused by being 
exercised unreasonably”.50 The decision of the full Federal Court is of great importance to franchise 
business operators, especially franchisors.

This case was about a pricing strategy used by a franchisor (YUM!) to engage in competitive pricing 
for pizzas. The franchise alleged that they suffered a loss of profits and the franchisor breached two 
contractual obligations: (1) breach of implied contractual obligation to make, maintain, or increase their 
profits; (2) implied duty of good faith and duty to cooperative to achieve the objectives of the contract. 
Bennett J held that there was no implied duty of care to ensure profitability; and that there was no breach 
of implied duty of good faith and duty to cooperate. However, in saying that, Bennett J accepted that in 
exercising the franchisor’s power to set maximum prices under the franchise agreement, there was a duty 
to act in good faith and with reasonable cause that does not impose a strict liability to increase profits 
for franchisees.

In Australian Competition and Consumer Commission v CLA Trading Pty Ltd,51 the Court laid out some 
specific requirements that guide the enactment of Court intervention:52

 1. “the underlying policy of unfair contract terms legislation respects true freedom of contract and seeks 
to prevent the abuse of standard form consumer contracts which, by definition, will not have been 
individually negotiated”;53

 2. there is a requirement of a significant imbalance that underlines the “substantive unfairness of the 
contract”;54

 3. the effect of the impugned term must be considered by comparing the effect of the contract with the 
term and without;55

 4. the “significant imbalance” requirement is met if “term is so weighted in favour of the supplier as to 
tilt the parties’ rights and obligations under the contract significantly in its favour”;56

 5. significant means ‘“significant in magnitude”, or “sufficiently large to be important”, “being a meaning 
not too distant from substantial”;57

 6. legislation proceeds on the assumption that some terms may be “inherently unfair, regardless of how 
comprehensively they might be drawn to the consumer’s attention”;58 and

 7. that “in considering ‘the contract as a whole’, not each and every term of the contract is equally 
relevant, or necessarily relevant at all. The main requirement is to consider terms that might reasonably 
be seen as tending to counterbalance the term in question”.59

46 Diab Pty Ltd v YUM! Restaurants Australia Pty Ltd [2016] ATPR 42-520, [355] (Bennett J); [2016] FCA 43.
47 Diab Pty Ltd v YUM! Restaurants Australia Pty Ltd [2016] ATPR 42-520, [344] (Bennett J); [2016] FCA 43.
48 Diab Pty Ltd v YUM! Restaurants Australia Pty Ltd [2016] ATPR 42-520, [359] (Bennett J); [2016] FCA 43.
49 Diab Pty Ltd v YUM! Restaurants Australia Pty Ltd [2016] ATPR 42-520, [360] (Bennett J); [2016] FCA 43.
50 Diab Pty Ltd v YUM! Restaurants Australia Pty Ltd [2016] ATPR 42-520, [361] (Bennett J); [2016] FCA 43.
51 Australian Competition and Consumer Commission v CLA Trading Pty Ltd [2016] ATPR 42-517; [2016] FCA 377.
52 Australian Competition and Consumer Commission v CLA Trading Pty Ltd [2016] ATPR 42-517, [37] (Gilmour J); [2016] FCA 
377.
53 Jetstar Airways Pty Ltd v Free (2008) 30 VAR 295, [112] (Cavanough J); [2008] VSC 539.
54  Director-General of Fair Trading v First National Bank plc [2002] 1 AC 481, [37].
55  Director-General of Fair Trading v First National Bank plc [2001] 1 AC 481, [54].
56 Australian Competition and Consumer Commission v ACN 117 372 915 Pty Ltd (in liq) [2015] ATPR 42-498, [950] (North J); 
[2015] FCA 368.
57 Jetstar Airways Pty Ltd v Free (2008) 30 VAR 295, [104]–[105] (Cavanough J); [2008] VSC 539.
58 Jetstar Airways Pty Ltd v Free (2008) 30 VAR 295, [115] (Cavanough J); [2008] VSC 539.
59 Jetstar Airways Pty Ltd v Free (2008) 30 VAR 295, [128] (Cavanough J); [2008] VSC 539.
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The Court considered two terms which were unfair. First, that a term imposed a no-fault liability on the 
customer, and second made the customer’s liability unlimited in cases of breach of contract regardless 
of the extent of breach.60

It is important to note that prior to the Act coming into effect, the ACCC examined standard form 
contracts in a number of industries for compliance with the law.61 In the franchising sector, it noted 
the existence of a variety of potentially unfair terms including the right to unilaterally vary operations 
manuals by the franchisor, demand of unreasonable liquidated damages clauses from the franchisee for 
breaching the agreement, and unreasonable power by franchisor to terminate the agreement.62 Following 
engagement with the ACCC, changes were made by the sector to alleviate the ACCC’s concerns. For 
instance, Jetts Fitness was reported to have “amended a wide-ranging restraint of trade clause  in its 
Franchise Agreement to reduce both the period and geographical scope of the restraint”.63 While the 
ACCC has through its enforcement action intervened to protect small businesses including franchises, 
these have all been brought under the Franchising Code of Conduct.64 However, there have been no 
reported actions involving franchising businesses under the Act.

Nevertheless, the 2019 inquiry by the Parliamentary Joint Committee on Corporations and Financial 
Services into the operation and effectiveness of the Franchising Code of Conduct included the impact of 
the unfair contract provisions in the Act on new, renewed and terminated franchise agreements entered 
into since the Act came into effect.65 At the time of publication of this article, a franchising task force 
had been formed to investigate recommendations made by the Committee regarding franchise agreement 
terminations. Specifically, it was recommended that the Code be amended to include provision for 
franchisees to terminate agreements in cases of hardship, exploitation or business failure, or in other 
special circumstances arising from the liquidation or bankruptcy of the franchisor.

Planning for the Future
In addition to reflecting current operation in the disclosure document and the agreement, franchisors may 
benefit (and potentially reduce legal costs) by having provision in their franchise agreements for any 
future developments of e-commerce. According to the experts, the agreements need to reflect current and 
future operations, not just the current or past operations, as one of the experts suggested:

One of the things that franchisors need to do to contemplate e-commerce strategy is to have the provision 
in their franchise agreements for any future development of e-commerce.66

Another lawyer interviewed agreed to this position and added:
I don’t think we need more legislation. Franchisors have to make sure that the agreement reflects their 
current operation, and even future operations. They have a plan, like a five-year operational plan, and 
they know what they are going to do, but it’s not reflected in their agreements. And I think that’s where 
sometimes the right arm does not know what the left arm is doing.67

60 Australian Competition and Consumer Commission v CLA Trading Pty Ltd [2016] ATPR 42-517, [37], [58] (Gilmour J); [2016] 
FCA 377.
61 Australian Competition and Consumer Commission, Unfair Terms in Small Business Contracts: A Review of Selected Industries 
(ACCC 11/16_1137, November 2016) <https://www.accc.gov.au/publications/unfair-terms-in-small-business-contracts>.
62 Australian Competition and Consumer Commission, n 61.
63  Australian Competition and Consumer Commission, Small Business in Focus: Small Business, Franchising & Agriculture 
News, Report No 14 (January – June 2017) <https://www.accc.gov.au/publications/small-business-in-focus/small-business-in- 
focus-1-january-to-30-june-2017>.
64 Competition and Consumer (Industry Codes – Franchising) Regulation 2014 (Cth).
65 Parliament of Australia, The Operation and Effectiveness of the Franchising Code of Conduct (30 September 2018) <https://
www.aph.gov.au/Parliamentary_Business/Committees/Joint/Corporations_and_Financial_Services/Franchising>.
66 Interview quotation from franchise consultant.
67 Interview quotation from franchise lawyer.
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Managing Expectations
The problems in the franchisee-franchisor relationship are often located around perceived rights and 
expectations, and therefore, the solutions are not so much within the area of law but rather, within the 
area of relationships and managing expectations. One of the interviewees expressed this problem in a 
very clear manner:

I think, as long as, when people sign up to whatever system they want to buy, both the disclosure document 
and the franchise agreement clearly explain what happens with online […] then this is not a problem. I 
find where the problem is– perception and expectation – the perception of franchisees that they should be 
getting something, and they are not getting it. And half of the time it is just managing the expectations is 
what’s required of the franchisor – not doing anything extra not offering anything extra. Just managing 
the expectation of what they are getting for the money they pay. If it is clear to both franchisees and 
franchisors that they are getting A, B, C, D and not getting X, Y, and Z – then they know what they’re 
getting. If franchisees sign up and know that franchisor sells within their territory and how and what 
happens to the money afterwards, sometimes [the] franchisor does a split or gives them a cut, then it’s 
fine.68

Using Unambiguous Language in Legal Documents
It was found that the language used in the agreement is very important and it has to be unambiguous 
when it comes to the rights granted to franchisees. The use of definite terms and language can alleviate 
a lot of the problems with the agreements later, as the experts suggested:

When the franchisor writes an agreement, it is very important that the rights given to franchisees are 
very specific. So, if there is a grant of exclusivity within a given “bricks and mortar” site, not the sales 
facilitated online … for example, the franchisor says “I will not open another store within your prime 
marketing area or your territory, I will not allow another franchisee to open another store in your territory, 
but nothing stops me from selling online the goods to a customer who may reside in your territory.69

Every franchisor that I deal with and that I know of, unless it is just an “information-only” site, just for 
marketing purposes, if there is any chance of online sales I recommend that they have a clause in their 
franchise agreements clarifying what happens when the sale occurs, and if there’s exclusive territory how 
it affects the franchisee.70

Simplifying E-commerce Structure
Another possible solution for franchise networks, instead of involving the whole franchise network 
in the e-commerce arrangement, is to enter into a separate agreement with selected franchisees who 
are willing to participate in e-commerce. Such an arrangement is possible where the initial franchise 
agreement does not reserve exclusive rights to franchisees within their territory or where those exclusive 
rights are bound to a physical store through a traditional retail channel. In this case, such an arrangement 
may be more effective and efficient, depending on the business model, especially where there is a small 
number of selected franchisees in key geographical areas that service the online channel, rather than 
trying to engage those franchisees who do not want to be part of the online distribution channel, as one 
of the interviewees suggested:

[T]hey have franchisees in 6 site locations and there is an e-commerce agreement that they asked 
franchisees to enter into. So, if a sale comes online it will go through the head office site and email, they 
will accept the sale, and then [the] franchisee has to supply the sale to the customer at a price.71

CONCLUSION

As discussed earlier in this article, the previous Franchising Code of Conduct did not address the 
regulation  of the e-commerce activity within a franchise network. The revised Code now addresses 

68 Interview quotation from franchise lawyer.
69 Interview quotation from franchise lawyer.
70 Interview quotation from franchise lawyer.
71 Interview quotation from franchise lawyer.
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online transactional activity by the franchisor and requires that the franchisor specifies in the disclosure 
document the details of its use of the online channel. The franchise agreement also has to reflect the 
franchisor’s online sales activity. In addition, the revised Code may stimulate online activity in the 
franchising sector at large as the franchisors are being forced to critically evaluate their online strategy 
together with their legal documents, at the same time ensuring that their agreements do not contain 
any unfair terms, including those regarding the use of e-commerce in their network. In conclusion, if 
future legislative changes intend to improve the long-term viability of the franchising sector, then the 
franchisor must have an obligation to negotiate their e-commerce strategy with franchisees and structure 
the e-commerce part of the business for the benefit of all stakeholders in the franchise relationship and 
the longevity of the franchise group.


