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Abstract 

N ew Zealand and Australia are parties to the Convention of Biological Diversity 
(“CBD”) but not the Nagoya Protocol on Access to Genetic Resources and 
the Fair and Equitable Sharing of Benefits Arising from their Utilization to 

the Convention on Biological Diversity (“Nagoya Protocol”). Both New Zealand and 
Australia have a patchwork of ABS measures consistent with their CBD commitments. 
An overview of the various jurisdictions shows that only Queensland’s ABS legislation 
currently expressly addresses DSI but not as a resource in its own right. This means that if 
DSI is to be captured in benefit sharing arrangements under New Zealand and Australian 
laws as a resource derivative within the ABS transaction, this will need to be specifically 
addressed in the ABS contracts.

Introduction 

Both New Zealand and Australia have signed and ratified 
the CBD.4 Neither New Zealand nor Australia have adopted 
the Nagoya Protocol.5 In implementing the CBD, both 
New Zealand and Australia have adopted various legislative, 
administrative and policy measures for ABS that distinguish 
between land, water and sea bounded territory (tenures – 
such as “Commonwealth areas”, national parks, nature 
reserves, and so on) and particular sorts of plants and animals 
(resources – such as native flora and fauna, protected species, 
threatened species, and so on). As a generalisation, New 
Zealand and Australia have only directed their legislative, 
administrative and policy measures to publicly owned 
and managed biological materials, leaving private land 
owners and non-government title holders (like Indigenous 
Peoples’ lands, waters and seas) to regulate their own ABS 
arrangements. As a further generalisation, DSI6 has not been 
a significant consideration in the governmental legislative, 
administrative and policy measures to date. This has been 
because the CBD (and Nagoya Protocol) has treated the 
physical biological materials as something separate from the 
information about those materials.7 This may be changing 
as debates take place across various international forums 
seeking to include DSI as a part of the benefit sharing 
obligations under both the CBD and Nagoya Protocol.

This article reviews the existing ABS laws applying in New 
Zealand and Australia, including both the dedicated ABS 
legislation and some of the other non-specific ABS measures. 
These are generalisations, as each collection of materials would 
require possible compliance with a number of overlapping 
legislative, common law and Indigenous Peoples’/native 
title schemes. The review shows that only Queensland’s ABS 
legislation currently expressly includes DSI within its scheme 
(as interpreted in the definition of “biodiscovery research” 

that includes “the analysis of … genetic information”), 
and this is only in respect of the biological materials that 
have been collected and subjected to analyses. While not 
expressly included, all the other specific and non-specific 
ABS measures could include benefit sharing arrangements 
for DSI derived from the accessed biological materials, but 
not independently of those materials. The article concludes 
with a discussion about some of the practical consequences 
in New Zealand and Australia of including DSI as a resource 
derivative within the ABS transaction.

Why is DSI an issue now? 

The CBD, and more recently clarified and extended through 
the Nagoya Protocol, is an agreement that recognised 
the sovereignty of countries over their genetic resources 
and provided for countries to implement legislative, 
administrative and policy measures to regulate access to their 
“genetic resources”.8 For this scheme “genetic resources” are 
defined as “genetic material of actual or potential value” 
and “genetic material” as “any material of plant, animal, 
microbial or other origin containing functional units of 
heredity”.9 The Nagoya Protocol extends this to include any 
“derivative” meaning “a naturally occurring biochemical 
compound resulting from the genetic expression or 
metabolism of biological or genetic resources”.10 As a matter 
of practice, however, most countries have adopted measures 
under the CBD that broadly include all biological materials 
and their derivatives. The scheme requires prior informed 
consent to access these materials and mutually agreed terms 
for their utilisation.11 The basic framework contemplates 
a contract between a resource holder and a bioprospector 
with the contract recording the prior informed consent and 
setting out the mutually agreed terms, including the benefit 
sharing arrangements. In recent times, however, it has 
become increasingly possible to use the information about 
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the genetic materials and derivatives in place of the actual 
physical genetic materials and derivatives thereby avoiding 
the benefit sharing arrangements. The quintessential 
example is using DNA sequence information about a genetic 
resource from a publicly accessible database of sequences and 
deriving some benefit without any obligations to share those 
benefits with the original physical genetic material provider 
– such as developing, manufacturing and selling a vaccine 
using publicly available DNA sequence information without 
accessing the physical virus materials.12

The CBD and Nagoya Protocol response to this potential to 
use information and derive benefits without benefit sharing 
has been to establish a process to facilitate the deliberations 
about the matter.13 This has included the submission of 
country views and information, commissioning and peer 
reviewing studies about DSI and an Ad hoc Technical Expert 
Group, all reporting back to the next CBD and Nagoya 
Protocol Conference of the Parties in 2020.14 Irrespective 
of the outcome, resource holders and CBD and Nagoya 
Protocol compliant countries will increasingly be pursuing 
DSI protections in ABS arrangements, either through the 
formal changes to the CBD and Nagoya Protocol compliant 
ABS laws15 or within the existing mutually agreed terms 
requirements of contracts under the existing legislative, 
administrative and policy measures. The next parts review 
some of the current ABS laws applying in New Zealand and 
Australia to show that DSI is only a formal consideration in 
Queensland, although DSI might be included as a condition 
of an access contract, permit, licence, and so on, under most 
existing ABS laws and related arrangements in the other 
jurisdictions.

New Zealand 

In response to adopting the CBD, the New Zealand 
Government developed the New Zealand Biodiversity Strategy 
2000-2020 expressing the desired outcome that: 

There is an integrated policy for the management of all 
genetic material in New Zealand and for bioprospecting 
activities, in accord with agreed international commitments. 
There is appropriate domestic and international access 
to indigenous genetic material, taking into account New 
Zealand’s sovereignty and rights to the benefits from its 
genetic material, as well as rights and obligations under the 
Treaty of Waitangi.16

Before progressing the Nagoya Protocol, the New Zealand 
Government (through the Environment Division at the 
Ministry of Foreign Affairs and Trade) was concerned about 
its application to the Indigenous flora and fauna claim in 
the Waitangi Tribunal (“Wai 262”), and the contribution of 
matauranga Māori (the traditional concepts of knowledge 
and knowing of the Māori ancestors) to identifying and 
commercially developing these resources.17 That claim has 
now been resolved,18 and a revised New Zealand Biodiversity 

Strategy is currently being developed (expected early 2020).19 
There is presently no dedicated ABS legislation in New 
Zealand.

In the meantime, the New Zealand Biodiversity Action Plan 
2016-2020 is directed to greater protection and sustainable 
use of biodiversity and makes no mention of ABS.20 
At best New Zealand’s engagement with ABS could be 
described as “[v]arious ad hoc approaches to the licensing 
of bioprospecting [that] have been developed under the 
Wildlife Act 1953 [(NZ)], but have little applicability to 
the marine environment”.21 In 2016, the Environment 
Division, New Zealand Ministry of Foreign Affairs and 
Trade is reported as stating “there is work underway in 
these areas but no imminent decisions are likely”.22 So, at 
this stage, New Zealand does not have a domestic access and 
benefit-sharing law (or bio-discovery policy framework) in 
place and relies on a patchwork of legislative instruments 
covering some biological organisms (plants, animals, fungi, 
algae, micro-organisms, viruses, and so on) in New Zealand’s 
lands, waters and seas.23

The effect of the current patchwork of laws is that ABS 
of genetic resources is subject to different laws depending 
on where the genetic resources are collected (tenure) and 
what is being collected (resource). As a starting point, the 
New Zealand common law vests ownership of specimens 
of plants, animals, fungi, algae, micro-organisms, viruses, 
and so on, with the relevant land owner (including private 
land owners), unless some other legislative scheme applies 
(both tenured and resource focussed). The relevant schemes 
include, in no particular order: 

1. Wildlife Act 1953 (NZ) deals with the protection of native 
New Zealand wildlife that may not be hunted, killed, eaten 
or possessed without a permission (generally a licence 
or concession).24 A permission might be in the form of a 
concessions in wildlife sanctuaries, wildlife refuges and 
wildlife management reserves for any activity in any 
sanctuary, refuge or reserve and subject to a reasonable 
charge for the carrying on or products of the activity, and 
in accordance with the the Concessions Regime under the 
Conservation Act 1987 (NZ).25

2. Conservation Act 1987 (NZ) deals with promoting the 
conservation of New Zealand’s natural and historic 
resources. Bioprospecting activities are considered under the 
Concessions Regime and require a concession (being a lease, 
licence, permit or easement)26 for any activity on conserved 
lands or foreshores27 and can include the payment of rents, 
fees and royalties.28

3. National Parks Act 1980 (NZ) deals with the governance 
of National Parks. There is a prohibition on taking plants 
and animals (variously described as cut, destroy, disturb, 
trap, hunt or kill) from declared National Parks29 unless 
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authorised with a concession according to the Conservation 
Act 1987 (NZ).30

4. Reserves Act 1977 (NZ) deals with the acquisition, control, 
management, maintenance and development of various 
land reserves. The taking of specimens of flora or fauna from 
a reserve for scientific or educational purposes31 or killing 
fauna32 requires a permission, and the body administering 
the reserves have a more general power to permit activities 
in reserves (perhaps including bioprospecting) subject to 
any terms and conditions, perhaps including the payment 
of rents, fees and royalties.33

5. Continental Shelf Act 1964 (NZ) deals with sedentary 
organisms on the seafloor requiring an authority to explore 
or exploit the natural resource from the shore to 200 
nautical miles or the continental shelf margin.34

6. Fisheries Act 1996 (NZ) deals with fisheries management 
throughout New Zealand’s territorial sea and exclusive 
economic zone (“EEZ”). All fishing (take any fish, aquatic 
life, or seaweed by any method) requires a permit35 and 
may be issued subject to conditions.36 Special permits are 
required for investigative research and will be subject to the 
terms and conditions determined by the issuing authority.37

7. Marine Mammals Protection Act 1978 (NZ) deals with 
marine animals prohibiting the taking and holding of 
dead or live marine mammals (including marine mammal 
products) without a permit.38 The permit can include terms 
and conditions determined by the issuing authority and can 
include payments.39

8. Resource Management Act 1991 (NZ) deals with the 
sustainable management of natural and physical resources 
in New Zealand, including all forms of plants and animals. 
No activity that is regulated is allowed to use land,40 a 
coastal marine area,41 lake and river beds,42 open coastal 
waters,43 or contaminate the environment44 without a 
resource consent.45 And the resource consent may include 
conditions.46

There are a number of other legislative instruments that are 
relevant in assessing ABS. For example, the Ngai Tahu Claims 
Settlement Act 1998 (NZ) deals with settlement provisions 
recognising the particular cultural, spiritual, historical 
and traditional associations of Ngāi Tahu with particular 
sites, areas and species. This requires, in part, that consent 
authorities have regard to statutory acknowledgements when 
making decisions on the identification of affected parties, 
such as under the Resource Management Act 1991 (NZ).47

As a generalisation, most ABS transaction would be expected 
to be conducted either under the New Zealand common 
law with private land owners on private lands, or under 
the Conservation Act 1987 (NZ) for conserved lands and 
foreshores with a Concessions Regime authority (being a 
lease, licence, permit or easement)48 for any activity,49 or the 
Fisheries Act 1996 (NZ) for New Zealand’s territorial sea and 

EEZ with a permit.50 In each instance, Māori claims would 
need to be considered and addressed.

As the overview of New Zealand’s ABS arrangements reveals, 
there is no specific statutory schemes directed to ABS across 
New Zealand (and its Antarctic Ross Dependency). There 
also appears to be an impasse on implementing a dedicated 
ABS scheme, although the proposed post-2020 revised New 
Zealand Biodiversity Strategy may herald changes. Each of 
the limited statutory schemes, other than resources held by 
private land owners on private lands, includes some form 
of authorisation for access and this can include terms and 
conditions. It is conceivable that these terms and conditions 
could address DSI derived from those materials. At this 
stage, however, there is no express mentions of DSI or DSI-
related subject matters.

Australia

The Commonwealth Department of the Environment and 
Energy is currently considering whether to join the Nagoya 
Protocol and how to implement Australia’s obligations. In 
response to the CBD, all Commonwealth, State and Territory 
governments have endorsed the Nationally Consistent 
Approach for Access to and the Utilisation of Australia’s Native 
Genetic and Biochemical Resources (2002)51 that was reflected 
in the National Strategy for the Conservation of Australia’s 
Biological Diversity (1996)52 so as to promote consistency 
in the regulation and management of access to genetic 
resources across Australia. The basic principle was that access 
to publicly owned and managed biological materials should 
require prior permission, any benefits should be shared with 
the access providers, there should be certainty by providing 
a legal basis for ABS, and any regulation should facilitate 
continued access for non-commercial scientific research.53

The CBD has now been implemented in Australia54 as formal 
regulations by the Commonwealth under the Environment 
Protection and Biodiversity Conservation Act 1999 (Cth) 
(“EPBC Act”), Queensland under the Biodiscovery Act 
2004 (Qld), the Northern Territory under the Biological 
Resources Act 2006 (NT), Western Australia under the 
Biodiversity Conservation Act 2016 (WA), and the Australian 
Capital Territory under the Nature Conservation Act 2014 
(ACT). The Commonwealth’s EPBC Act also applies in 
the territories of Ashmore and Cartier Islands, Australian 
Antarctic Territory, Christmas Island, Cocos (Keeling) 
Islands, Coral Sea Islands, Jervis Bay Territory, Norfolk 
Island and the Territory of Heard Island and McDonald 
Island, and the seas to the EEZ (except the coastal waters 
of the States and Territories). Victoria, New South Wales, 
South Australia and Tasmania do not have dedicated ABS 
laws other than general laws applying to accessing biological 
resources on State lands, waters and seas based on tenures 
(such as national parks, historic sites, nature reserves, and so 
on) or resources (such as all native Australian fauna, listed 
flora, and so on). The reach of all these ABS schemes and 
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general laws is different with significant areas covered by no 
ABS laws. Where these ABS schemes and general laws don’t 
apply, or apply in addition to other arrangements (such as 
native title claims), then those seeking to access resources on 
land, water or sea need to negotiate a private ABS agreement 
with the land owners and current title holders (except the 
Northern Territory that applies to all territory lands, waters 
and seas), including reaching agreements with private land 
owners, private lease owners, native title owners, and so on, 
that manage the various forms of land, water and sea titles.

Commonwealth 
The Commonwealth’s ABS scheme under the under the 
EPBC Act applies to the taking of plants, animals, viruses, 
and so on, for research and development in “Commonwealth 
areas” that includes land owned by the Commonwealth, 
Australia’s coastal sea, continental shelf, EEZ, any other 
land, sea or seabed included in a Commonwealth reserve 
(such as an external territory)55 and an area of land leased 
by the Commonwealth.56 Some resources are expressly 
exempted, such as the resources within the Great Barrier 
Reef Marine Park (“GBRMP”) with the GBRMP Authority 
imposing benefit-sharing conditions under its own general 
permit system for collecting biological resources within 
the GBRMP,57 the collections of the Australian National 
Botanic Gardens (“ANBG”) with the ANBG imposing its 
own access permit system and benefit-sharing conditions 
for commercial utilisations58 and biological resources in 
land and waters administered by the Australian Antarctic 
Division (the “Australian Antarctic Territory”) with their 
own permitting system and benefit-sharing conditions for 
commercial utilisations.59 At this stage, to access biological 
resources in Commonwealth areas requires a permit.60 For 
non-commercial purposes this is a written permission to enter 
and take samples.61 For commercial purposes this requires 
both a permission to enter and take samples and a benefit 
sharing agreement with the resource holder.62 Where samples 
were collected for a non-commercial purposes and then 
circumstances change and it becomes a commercial purpose 
then a benefit sharing agreement must be completed.63 Any 
money and non-money benefits are determined as terms 
and conditions of the benefit sharing agreement.64 Special 
provisions are made for native title lands and waters under 
the Native Title Act 1993 (Cth).65 Outside Commonwealth 
areas in the States and Territories, the State and Territory 
laws would need to be considered (see below).

The Commonwealth’s scheme under the EPBC Act does not 
address DSI. The key definitions under the EPBC Act that 
are the subject matter of ABS are “biological resources”:

1. “biological resources” includes “genetic resources, 
organisms, parts of organisms, populations and any 
other biotic component of an ecosystem with actual or 
potential use or value for humanity”.66

2. “genetic resources” means “any material of plant, animal, 
microbial or other origin that contains functional units 
of heredity and that has actual or potential value for 
humanity”.67

The physicality of the subject matter of ABS is confirmed by 
the following definitions in the EPBC Act: 

1. “plant” means “a member, alive or dead, of the plant 
kingdom or of the fungus kingdom, and includes a part of 
a plant and plant reproductive material”.68

2. “animal” means “any member, alive or dead, of the animal 
kingdom (other than a human being)”.69

3. “organism” includes “(a) a virus; and (b) the reproductive 
material of an organism; and (c) an organism that has 
died”.70

Thus, the EPBC Act addresses physical biological materials 
and not DSI. Although DSI derived from that physical 
materials might be captured as part of the benefit sharing 
agreement. 

Australian Capital Territory 
The Australian Capital Territory scheme under the Nature 
Conservation Act 2014 (ACT) applies to taking native species 
for research and development from territory public lands 
and waters,71 such as wilderness areas, national parks, nature 
reserves, catchment areas or other public lands.72 The taking 
of biological resources requires a licence authorising access,73 
and where this is for commercial purposes, this must include 
a benefit sharing agreement.74 The Fisheries Act 2000 (ACT) 
requires a licence for commercial fishing and taking fish for 
scientific, teaching or museum or aquarium purposes.75 This 
licence can include any terms and conditions and this might 
address royalties, benefit sharing and DSI, although these are 
not expressly addressed.76

The subject matter of ABS under the Nature Conservation 
Act 2014 (ACT) (and Fisheries Act 2000 (ACT)) does not 
include DSI, and only addresses physical biological materials. 
The subject matter of ABS is “biological resources”, and the 
key definitions are:

1. “accessing biological resources” means “taking biological 
resources of native species for research and development 
on any genetic resources, or biochemical compounds, 
comprising or contained in the biological resources”.77

2. “biological resources” includes “(a) genetic resources; and 
(b) organisms or parts of organisms; and (c) populations of 
species or ecological communities; and (d) any other biotic 
component of an ecosystem with actual or potential use or 
value for humanity”.78

3. “genetic resources” means “(a) any material of plant, 
animal, microbial or other origin that contains functional 
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units of heredity; and (b) has actual or potential value for 
humanity”.79 

Again, it is apparent that the Nature Conservation Act 2014 
(ACT) (and Fisheries Act 2000 (ACT)) addresses physical 
biological materials and not DSI. Although DSI derived 
from that physical materials might be captured as part of the 
benefit sharing agreement.

New South Wales 
The New South Wales scheme does not specifically address 
ABS and provides for general licences or authorities to collect 
biological materials under the Biodiversity Conservation Act 
2016 (NSW),80 the National Parks and Wildlife Act 1974 
(NSW)81 and the Fisheries Management Act 1994 (NSW).82 
These schemes apply to some State lands, waters and seas, 
and the conditions of these licences could include a benefit 
sharing agreement. The different schemes apply to either 
bounded territory (tenure – such as national parks, historic 
sites, nature reserves, and so on) or particular sorts of animals 
and plants (resource – such as all native Australian fauna, listed 
flora, and so on). For example, the Biodiversity Conservation 
Act 2016 (NSW) applies to resources such as animals and 
plants but not fish and marine vegetation.83 It is an offence 
to kill, injure or capture threatened, endangered or protected 
animals84 or gather, take, cut or remove from the ground 
threatened, endangered or protected plants,85 or deal (buy, 
sell, trade, import or export) with threatened, endangered or 
protected animals and plants.86 The threatened, endangered 
or protected animals and plants are essentially all native 
Australian fauna (amphibians, birds, mammals and reptiles) 
and listed flora.87 The offence provision is relaxed with a 
biodiversity conservation licence that authorises the doing 
of an act that would otherwise constitute an offence.88 The 
licence can be granted with terms and conditions including 
the keeping of records and potentially the payment of rents, 
fees and royalties.89

Similar authorisation requirements apply under the National 
Parks and Wildlife Act 1974 (NSW) for land tenures for 
animals in national parks, historic sites, nature reserves, the 
Karst conservation reserve, state conservation areas, regional 
parks, Aboriginal areas, wildlife refuges or conservation 
areas, or plants in nature reserves or the Karst conservation 
reserve,90 the Fisheries Management Act 1994 (NSW) for 
fish or marine vegetation in State waters and seas91 and the 
Marine Estate Management Act 2014 (NSW) for taking 
biological materials in identified marine park or marine 
reserves.92

The subject matter under these schemes is addressed to the 
physical biological materials and not the DSI. For example, 
the subject matter of the Biodiversity Conservation Act 2016 
(NSW) is animals and plants.93 These terms are defined to 
capture the physical biological materials:

1. “animal” means “any animal, whether vertebrate or 
invertebrate and in any stage of biological development 
…”.94

2. “plant” includes “any plant, whether vascular or non-
vascular and in any stage of biological development, and 
includes fungi and lichens …”.95

Importantly, however, the licence under the Biodiversity 
Conservation Act 2016 (NSW),96 the permits under the 
Fisheries Management Act 1994 (NSW)97 and consents/
permits under the Marine Estate Management Act 2014 
(NSW)98 have broad powers and could include terms and 
conditions about DSI derived from the collected physical 
materials. The authority under the National Parks and 
Wildlife Act 1974 (NSW) will not include DSI as this relates 
only to the quantity of physical materials that might be 
collected.99

Northern Territory
The Northern Territory’s ABS scheme under the Biological 
Resources Act 2006 (NT) applies to the taking of samples of 
biological resources for research (“bioprospecting”)100 in all 
Northern Territory areas of land, water and sea, including 
the air spaces, the water columns and the seabed or riverbed 
below the water, and including private land holders and 
native title holders, except Commonwealth areas under the 
Commonwealth’s EPBC Act.101 The taking of a biological 
material for bioprospecting102 requires negotiating physical 
access to the resource with the person who controls the 
physical access,103 a permit to take the biological materials,104 
and a benefit sharing agreement with the resource access 
provider.105 Any money and non-money benefits are 
determined as terms and conditions of the benefit sharing 
agreement.106 The reach of the regulations means that any 
collecting in the Northern Territory is under the regulation 
and requires both a permit and a benefit sharing agreement, 
including on private lands.

Depending on where (tenure) and what (resource) is being 
collected there may also be a requirement for licence under 
the Fisheries Act 1988 (NT) for taking fish and aquatic life107 
or a permit under the Territory Parks and Wildlife Conservation 
Act 1976 (NT) for protected plants, animals and other 
organisms.108 These licences and permits can include terms 
and conditions and requirements for payments.109

It is apparent that the Biological Resources Act 2006 (NT) 
does not address DSI. The subject matter of ABS under the 
Biological Resources Act 2006 (NT) are biological resources.110 
The key definitions are: 

1. “biodiscovery” means “research on samples of biological 
resources, or extracts from those samples, to discover 
and exploit genetic or biochemical resources of actual or 
potential value for humanity”.111 
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2. “bioprospecting is the taking of samples of biological 
resources, existing in situ or maintained in an ex situ 
collection of such resources, for research in relation to any 
genetic resources, or biochemical compounds, comprising 
or contained in the biological resources”.112 

3. “biological resources” includes “genetic resources, 
organisms, parts of organisms, populations and any other 
biotic component of an ecosystem with actual or potential 
use or value for humanity”.113

4. “genetic resources” means “any material of plant, animal, 
microbial or other origin that contains functional units of 
heredity and has actual or potential value for humanity”.114 

Interestingly, “[a] resource has value for humanity if an 
extract or compound derived from the resource is used, 
directly or indirectly, with advantage in any field of human 
endeavour, whether agricultural, industrial, veterinarian, 
pharmaceutical or other”.115 Thus, the Biological Resources 
Act 2006 (NT) addresses physical biological materials and 
not DSI, although DSI is clearly identified as of value and 
might be captured as part of the benefit sharing agreement. 

Queensland 
The Queensland ABS scheme under the Biodiscovery Act 
2004 (Qld) applies to the taking and using for research 
or commercial purposes native biological resources on 
or in “State land or Queensland waters”.116 The taking of 
minimal quantities of native biological resources by an 
educational institution or for non-commercial purposes is 
not regulated.117 Otherwise the taking of native biological 
resources for commercial purposes requires a collection 
authority together with an approved biodiscovery plan and 
benefit sharing agreement.118 Any money and non-money 
benefits are determined as terms and conditions of the 
benefit sharing agreement.119 Outside State land and waters 
agreements need to be reached with the relevant private land 
holders, native title holders, and so on, for access to the 
land and water and access to the resources. The Queensland 
Biotechnology Code of Ethics provides that public research 
institutions and some corporations collecting samples on 
privately owned land must obtain prior informed consent 
from the land owner and negotiate reasonable benefit sharing 
arrangements in return for access.120 The collection of native 
biological material from public and private lands, waters and 
seas may also require other permits, such as a permit under 
the Nature Conservation Act 1992 (Qld) or Fisheries Act 1994 
(Qld) and Marine Parks Act 2004 (Qld) for various closed 
waters and protected areas.121

The subject matter of ABS under the Biodiscovery Act 2004 
(Qld) is the taking of native biological materials for research 
or commercialisation122 and does address DSI. According to 
this formula: 

1. “biodiscovery” means “(a) biodiscovery research; or (b) the 
commercialisation of native biological material or a product 
of biodiscovery research”.123 

2. “biodiscovery research” means “the analysis of molecular, 
biochemical or genetic information about native biological 
material for the purpose of commercialising the material”.124 

3. “native biological material” means “(a) a native biological 
resource; or (b) a substance sourced, whether naturally 
or artificially, from a native biological resource; or (c) soil 
containing a native biological resource”.125

4. “native biological resource” means “(a) a non-human living 
organism or virus indigenous to Australia and sourced from 
State land or Queensland waters; or (b) a living or non-
living sample of the organism or virus”.126

5. “sourced, from native biological material”, means “(a) 
produced by, or extracted or otherwise derived from, the 
material; or (b) synthesised from the material”.127

This will include DSI because the DNA/RNA sequence is 
derived or synthesised, and so sourced, from the biological 
materials. Significantly, however, this is DSI that has been 
derived from the physical biological materials that have been 
collected. According to this statutory formula, DSI is not 
a resource in its own right as the legislation embraces DSI 
once it is derived from the accessed physical materials.

A review of the Queensland law in 2016 accepted that the 
definition of “native biological material” did not include 
DSI and recommended that DSI be included in the 
definition.128 In response, the Queensland Government is 
considering extending the definition of “native biological 
material” to include the underlying data, information or 
sequences129 and noted that the Commonwealth considered 
that DSI was a distinct entity from tangible physical genetic 
resources and materials and did not contain functional 
units of heredity or genes.130 Interestingly, Queensland’s 
model benefit sharing agreement currently includes DSI 
within the scope of “product” (in the context of a product 
of biodiscovery) as “any thing (physical or non-physical, for 
example, data including sequence information) in relation 
to which property rights (including Intellectual Property 
rights) which incorporates, is created, produced, extracted 
or derived from the Native Biological Material”.131

South Australia 
The South Australian scheme provides for general permits, 
licences or authorities to collect various biological materials 
under the National Parks and Wildlife Act 1972 (SA),132 
Wilderness Protection Act 1992 (SA),133 Native Vegetation Act 
1991 (SA)134 and the Fisheries Management Act 2007 (SA).135 
These schemes apply to some State lands and waters and 
the conditions of the licence could include a benefit sharing 
agreement. The different schemes apply to either bounded 
territory (tenure – such as reserves, wilderness protection 
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areas, wilderness protection zones, and so on) or particular 
sorts of animals and plants (resource – such as native 
plants, protected animals, and so on). These schemes are 
not specifically intended to implement the CBD objectives 
although they have this effect in practice.

The National Parks and Wildlife Act 1972 (SA) applies 
to native plants in reserves, wilderness protection areas, 
wilderness protection zones, Crown land, land reserved for 
public purposes and forest reserves, and native plants of 
prescribed species on private lands, and protected animals, 
and makes it an offence to take (remove a plant and hunt, 
catch, restrain or kill an animal)136 a plant137 or a protected 
animal.138 The offence is relaxed with a permit to take plants139 
and animals.140 The permits can be granted with conditions 
determined by the issuing authority that can include fees and 
royalties.141 Bioprospecting in areas designated as wilderness 
protection areas and wilderness protection zones may also 
require a licence that can include any conditions including 
fees and royalties under the Wilderness Protection Act 1992 
(SA).142

Similar kinds of permitting are available under the Fisheries 
Management Act 2007 (SA) that applies to South Australian 
seas and waters143 where South Australia asserts ownership 
over all aquatic resources (whether living or dead)144 with 
property passing when taken in accordance with a licence, 
permit or other authority.145 Taking and possessing an aquatic 
resource is generally an offence146 without a permit.147 The 
conditions of the permit are whatever the issuing authority 
“thinks fit”.148 This could include a fee or royalty.

The subject matter under these schemes is the physical 
biological materials and not the DSI. For example, the 
subject matter of the Fisheries Management Act 2007 (SA) is 
aquatic resources.149 The relevant terms are defined:

1. “aquatic resource” means “fish or aquatic plants”.150 

2. “fish” means “an aquatic animal other than: (a) an aquatic 
bird, an aquatic mammal, a reptile or an amphibian; or (b) 
an aquatic animal of a kind declared by the regulations to be 
excluded from the ambit of this definition”.151

3. “aquatic animal” means “an aquatic animal of any species, 
and includes the reproductive products and body parts of an 
aquatic animal”.152

4. “aquatic plant” means “an aquatic plant of any species, and 
includes the reproductive products and parts of an aquatic 
plant”.153

Importantly, however, the permits and licence under the 
National Parks and Wildlife Act 1972 (SA), Wilderness 
Protection Act 1992 (SA) and the Fisheries Management Act 
2007 (SA) have broad powers and could include terms and 
conditions about DSI derived from the collected physical 
materials.154

Tasmania 
Tasmania’s Department of Economic Development and 
Tourism has articulated the Bio-Vision Tasmania 2007-2015: 
Tasmania’s Biotechnology Strategy (2007)155 as a proposed 
policy action. The action plan was to “ensure a nationally 
consistent policy for access to genetic resources and benefit 
sharing arrangements for commercial biodiscovery activity 
in Tasmania”.156 The Department of Primary Industries and 
Water subsequently released the Bioprospecting: Sharing the 
Benefits for Tasmania (2009) that indicated an intention 
to introduce policy framework for bioprospecting in 
Tasmania157 until specific bioprospecting legislation could 
be developed.158 The proposed elements of that framework 
were binding ABS contracts based on model provisions as 
a basis for negotiating mutually agreeable terms managed 
through a centralised coordinating authority.159 The status 
quo has continued in Tasmania and current ABS legislation 
is based on the tenure (such as National Parks and Reserves 
Management Act 2002 (Tas), Nature Conservation Act 2002 
(Tas), Inland Fisheries Act 1995 (Tas), and so on) or resource 
(such as Living Marine Resources Management Act 1995 (Tas), 
Threatened Species Protection Act 1995 (Tas), and so on). For 
example, the Living Marine Resources Management Act 1995 
(Tas) confers ownership of all living marine resources in 
Tasmania160 and confers a power to grant a permit for “bio-
prospecting”161 subject to any “reasonable” conditions162 
including a fee, charge or royalty.163

The subject matter under these schemes is addressed to the 
physical biological materials and not the DSI. There are, 
however, generally broad discretions to impose conditions 
and this might include conditions addressing DSI from 
collected physical biological materials.

Victoria 
In Victoria there is no dedicated ABS legislation. Instead 
there is a governmental policy setting out a framework 
under the Department of Sustainability and Environment’s 
Biodiscovery in Victoria: A Framework for Managing Access 
to and Use of Our Native Biological Resources (2008).164 The 
intention of the policy is to provide clarity and certainty for 
biodiscovery and the opportunities and benefits it can offer.165 
The policy purports to apply to all biodiscovery in Victoria 
identifying three distinct groupings: (1) private landholder, 
private leaseholder, Indigenous communities that negotiate 
their own agreements; (2) Commonwealth owned and leased 
lands; and (3) public lands or waters owned by Victoria and 
leased public lands or waters.166 The policy framework only 
applies to the last grouping.167 Any party seeking access to 
biological resources for biodiscovery on Victorian land and 
Victorian waters must apply for a collection permit from the 
Victorian Government.168 To obtain a permit there needs 
to be a benefit sharing agreement that takes effect with 
the issued permit.169 And the permit co-exists with other 
legislative schemes that may also need to be satisfied, such 
as the Parks Victoria Act 1998 (Vic), the National Parks Act 
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1975 (Vic), the Wildlife Act 1975 (Vic), the Flora and Fauna 
Guarantee Act 1988 (Vic), Fisheries Act 1995 (Vic), and so on, 
with coordination through the Department of Sustainability 
and Environment.170 This framework was intended to be 
implemented until legislation was enacted171 and reviewed 
regularly,172 although no legislation has been implemented 
to date, and there has been no apparent reviews.

The framework provides no details about the form and 
content of the access permit and benefit sharing agreement. 
The use of terms such as “biological resources” and “genetic 
resources” follow the CBD.173 The access permit and benefit 
sharing agreement could address DSI derived from accessed 
physical materials, although this does not seem to have been 
the intention of the policy or framework. For example, 
“biodiscovery” and “bioprospecting” are “used to describe 
the search for commercially valuable biochemical and/or 
genetic resources in plants, animals, micro-organisms or any 
other native biological resources”.174 This is more consistent 
with physical materials, although could be interpreted more 
broadly to include DSI.

Western Australia 
The Western Australia scheme under the Biodiversity 
Conservation Act 2016 (WA) and the Biodiversity Conservation 
Regulation 2018 (WA) requires a licence for any activity 
involving or related to the taking of fauna or flora for the 
purposes of identifying, extracting or recovering (in situ) 
biological resources being bioprospecting175 on all land and 
water in Western Australia except private lands.176 A benefit 
sharing agreement may also be required as a condition of 
the licence.177 The Western Australian government is in the 
process of developing ABS arrangements for ex situ genetic 
resources and downstream uses and is likely to be the first 
legislation in Australia to have utilisation as the trigger for 
ABS (pers. comms.). Other authorities, licences or permits 
may also be required where biological materials are being 
collected under the Fish Resources Management Act 1994 
(WA) for fish and other aquatic resources,178 the Conservation 
and Land Management Act 1984 (WA) for flora and fauna179 
and the Pearling Act 1990 (WA) for pearl oysters.180

The subject matter of ABS under the Biodiversity Conserva-
tion Act 2016 (WA) is “fauna or flora for a bioprospecting 
activity”181 and does not include DSI, dealing only with the 
physical biological materials. This is apparent from these 
defined terms:
1.  “bioprospecting activity” means “an activity involving or 

related to the taking of fauna or flora for the purposes of 
identifying, extracting or recovering biological resources”.182

2. “fauna” means “(a) an animal that: (i) belongs to a native 
species … or (b) a native species or taxonomic grouping 
of native species that is determined … to be fauna for the 
purposes of this Act”.183

3. “flora” means “(a) a plant that: (i) belongs to a native species 
and is indigenous to the State … or (b) a native species or 
taxonomic grouping of native species that is determined … 
to be flora for the purposes of this Act”.184

4. “biological resources” includes “biochemical substances, 
genetic resources, organisms, populations and any other 
biotic component of an ecosystem with actual or potential 
use or value for humanity”.185

5. “genetic resources” means “any material of plant, animal, 
microbial or other origin that contains functional units 
of heredity and that has actual or potential value to 
humanity”.186

These definitions reveal that it is the physical biological 
materials addressed by the Biodiversity Conservation Act 2016 
(WA) and not DSI. Although DSI derived from that physical 
materials might be captured as part of the benefit sharing 
agreement.

Conclusions 

This overview of New Zealand and Australian ABS schemes 
demonstrates a patchwork of ABS legislation that is limited 
by tenure – applying only to specified lands, water and seas 
(Table 1). In addition, there are other (often overlapping) 
legislative schemes covering some public lands, waters and 
seas essentially directed to conservation and fisheries. Where 
there is no legislation then the common law applies. For DSI 
it is only Queensland legislation under the Biodiscovery Act 
2004 (Qld) that addresses DSI in the term “biodiscovery 
research” that includes “the analysis of … genetic 
information”.187 This is, however, DSI that is about native 
biological material and for the purpose of commercialising 
the material after collection.188 In short, DSI is not a genetic 
resource per se in either New Zealand or Australia.

The example where DSI about a genetic resource is accessed 
on a publicly accessible database of sequences with no 
association between the accessor and the physical biological 
materials, and then that accessed DSI is used (or utilised) 
to derive some benefit (such as manufacturing and selling a 
vaccine developed using the DSI) is not specifically addressed 
by current New Zealand and Australian ABS and related 
legislation and common laws. The mischief here is that the 
CBD (and the Nagoya Protocol) were negotiated treating 
the physical biological materials as something separate 
from the information about those materials, and providing 
for benefit sharing from utilising the physical biological 
materials and separately promoting the widespread sharing 
and exchange of information about the physical biological 
materials.189 This may be changing as debates take place 
across various international forums seeking to include DSI 
as a resource derivative within the ABS transaction and 
engaging the benefit sharing obligations under both the 
CBD and Nagoya Protocol. The practical effect will be to 
require prior informed consent and mutually agreed terms to 
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access the DSI and benefit sharing from any utilisation of the 
DSI. This will, of course, operate as a direct counter to the 
initial CBD’s and Nagoya Protocol’s ideal that information 
be widely shared and exchanged, including implementing 
specific infrastructure like clearing house mechanisms that 
promote information sharing and exchange.190

The New Zealand and Australian ABS and related legislation 
and common laws presently regulate physical biological 
material. As a matter of practice, however, DSI can already be 
captured where the mutually agreed terms (including benefit 
sharing obligations) are imposed on the physical materials 
that reach through to any information derived from those 
materials. Many ABS contracts, for example, already include 
confidentiality terms and conditions that regulate certain 
kinds of information, but not all information. Increasingly, 
these mutually agreed terms (including benefit sharing 
obligations) can be expected to include more terms and 
conditions dealing with information as resource providers 
seek to gain more benefits from their resources. How this will 
work in practice remains unclear as further restrictions on 
the resources being accessed (increased transaction costs and 
less commercialisation potential) will be expected to reduce 
the bioprospectors’ interests in accessing new resources. An 
immediate concern will be that researchers will be reluctant 
to undertake research if they are not able to publish their 
results because disclosing information to support research 
findings is generally a pre-requisite for publication in 
scholarly journals and publications are the currency for their 
success and standing.191

A broader concern is the uncertain temporal application of 
the CBD and Nagoya Protocol. Both the CBD and Nagoya 
Protocol use the term “utilization” in the context of fair and 
equitable benefit sharing.192 To date the CBD and Nagoya 
Protocol have applied promoting the sharing and exchange of 
the information resulting from the access physical biological 
materials and those accessing the physical materials have 
made their information available and it has been used 
without consideration of its origins. If, however, information 
is to be a “genetic resource” (a part of the ABS transaction) 
and the “utilization” applies at the time the information is 
used rather than based on the collection mutually agreed 
terms, then all users will have to track all the information 
they use and negotiate the relevant prior informed consent 
and mutually agreed terms for each use. While this is feasible, 
it is likely to impose significant costs and inefficiencies 
because of the fragmentation of information into networks 
of different users and using the information for different 
purposes and in different contexts.193 This will also challenge 
ideal underpinning the CBD and Nagoya Protocol that has 
promoted the sharing and exchange of the information.

The recent CBD commissioned and peer reviewed studies 
about DSI show that there are some significant legal issues 
to resolve about definitions of DSI and tracking and tracing 

before there is likely to be any consensus outcomes.194 Perhaps 
DSI will join in the ongoing debates about user measures 
like disclosure of the country of origin of genetic resources 
in patent applications,195 Nagoya Protocol checkpoints,196 
and so on? This seems likely as most of the rich, developed 
countries in the CBD and Nagoya Protocol forums are 
reluctant to consider DSI, or whatever terminology comes 
out of the CBD processes, as a part of the CBD and Nagoya 
Protocol “genetic resources” per se. For example, Australia 
has consistently expressed its view that DSI does not fall 
within the scope for the CBD and Nagoya Protocol:

[DSI] on genetic resources is not defined under the [CBD]. 
For the purposes of this submission Australia defines ‘digital 
sequence information on genetic resources’ as electronically 
held sequence information which represents the biological 
composition of ‘genetic material’ as defined under the 
[CBD]”.197

And: 

Australia continues to consider digital sequence information 
on genetic resources (or any term used, including but not 
limited to genetic sequence data or in silico) and the physical 
genetic resources and material as distinct entities. Australia 
also considers digital sequence information on genetic 
resources (or any other such terminology) and ‘derivatives’ 
as defined under Article 2 of the Protocol as distinct entities 
… To consider DSI a ‘genetic resource’ under the CBD and 
the Nagoya Protocol, the Commonwealth asserts, would 
require a renegotiation of the CBD and the Nagoya Protocol 
to redefine ‘genetic material’ noting information does not 
contain ‘functional units of heredity’ or genes.198 

The Commonwealth’s position, however, does not necessarily 
reflect Queensland’s approach or affect Queensland’s 
jurisdiction over its own land, waters, seas and resources. 
How this will be resolved remains uncertain. This could, 
however, herald a significant change in the current ideals 
about unfettering access, sharing, exchanging and using 
information? 
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Table 1: Overview of ABS laws in New Zealand and Australia. 
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New Zealand - -   - - - -   - - - 

Commonwealth      -      - - 

Australian Capital Territory  - -   -    -  - - 

New South Wales - - -  - - - -   - - - 

Northern Territory   -         - - 

Queensland      -      -  

South Australia - - -  - - - -   - - - 

Tasmania - -   - - - -    - - 

Victoria - -   - - - -    - - 

Western Australia   -   -      - - 
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