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The decision whether to prosecute an individual can potentially impact a 
number of private and public interests. In Australia, the Office of the Director 
of Public Prosecutions in each jurisdiction provides written prosecutorial 
guidelines relating to the decision to prosecute. Little scholarly attention 
has focused on how these guidelines differ in form and impact across 
jurisdictions. This article undertakes a text-based comparative analysis of the 
guidelines to identify the key similarities and differences in how the decision 
to prosecute is articulated in the policies of different Australian jurisdictions. 
This analysis shows that the tests used across Australia are broadly similar, 
while also identifying a number of differences. We highlight the need for 
empirical research on the decision to prosecute, to provide an insight into 
how the decision to prosecute is operationalised in practice, and how 
different formulations of the same or similar tests might impact the decision-
making process.

I. INTRODUCTION

Deciding whether or not to prosecute an individual is one of the most significant decisions – if not the 
most significant decision – that a prosecutor can make, with the potential to greatly impact the lives 
of multiple individuals.1 If a matter proceeds to trial, an accused will face the stress and expense of a 
criminal trial, and the potential stigma of being prosecuted for a crime, regardless of whether he or she is 
ultimately found guilty. This stress and stigma can have flow-on effects – impacting the accused’s family, 
friends, and his or her relationships with them. Trials can also place significant burdens on witnesses, 
victims and their families, including the psychological difficulties of having to remember and relive the 
circumstances of the crime and the stress of participating in the criminal justice process. If a prosecutor 
declines to prosecute, suspects, victims and witnesses may be spared the ordeal of a trial (correctly, if 
the evidence is weak), but a victim, their family and friends may be left feeling that justice was denied.

Additionally, the decision to prosecute bears upon a number of public interests.2 When there is sufficient 
evidence to substantiate a charge, the public has an interest in seeing the matter prosecuted and adjudicated 
in court; the failure to do so may damage public confidence in the justice system. However, prosecuting 
too many cases without sufficient evidence risks wasting public and private resources and adding to the 
delays in the criminal justice system. Ultimately, in deciding whether or not to prosecute, a prosecutor 
must navigate and balance these competing interests.
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One justification for the creation of the Office of the Director of Public Prosecutions was recognition 
of the need for the decision to prosecute to be made impartially.3 By removing the principal power to 
initiate prosecutions from Attorneys-General, Commonwealth, State and Territory governments evinced 
an intention that the decision to prosecute would be made free from political considerations or other 
inappropriate influences. Similarly, the separation of investigative and prosecutorial functions into two 
separate agencies – one for police and one for prosecutors – would ensure that decisions relating to 
prosecutions were made dispassionately and free from intra-agency considerations and/or conflicts.4 Not 
every criminal charge laid by the police is prosecuted. Thus, in deciding whether or not to prosecute, 
the prosecutor performs an important gatekeeper function to the criminal justice system, potentially 
protecting individuals from an unnecessary criminal trial, and consequently promoting, protecting, and 
upholding the rule of law.5

Given the significance of the decision to prosecute, every jurisdiction in Australia provides guidelines on 
how prosecutors should exercise their discretion whether to prosecute a criminal matter. In 1989–1990, 
collaboration between the Directors of Public Prosecutions throughout Australia resulted in the adoption 
of broadly uniform guidelines (the 1990 Guidelines) for the exercise of prosecutorial discretion.6 
According to Damian Bugg QC, who was serving as the Tasmanian Director of Public Prosecutions at 
the time, the adoption of these guidelines was “probably the most significant national contribution by 
prosecutors to the prosecution and trial process” in the 20th century.7 However, since that date, updates 
to prosecutorial guidelines across jurisdictions have caused the guidelines to diverge.

In this article, we examine prosecutorial guidelines throughout Australia relating to the decision to 
prosecute. While the decision to prosecute has received some academic attention,8 little consideration 
has been given to the nuances in how this decision is formulated in different jurisdictions throughout 
Australia. By undertaking a text-based comparative analysis of written guidelines, we aim to identify the 
key similarities and differences between the policies of different Australian jurisdictions. We show that 
the tests used across Australia are broadly similar, while also identifying a number of differences. We 
conclude by highlighting a need for empirical research on the decision to prosecute, to provide insight 
into how aspects of the decision to prosecute are operationalised in practice and the impact of different 
formulations of the same or similar tests on the decision-making process.

II. THE ROLE AND PURPOSE OF PROSECUTORIAL GUIDELINES

The United Nations Office of the High Commissioner for Human Rights, in its Guidelines on the Role 
of Prosecutors, emphasises that “where prosecutors are vested with discretionary functions, the law or 
published rules or regulations shall provide guidelines to enhance fairness and consistency of approach 
in taking decisions in the prosecution process”.9 In line with this, in every jurisdiction in Australia, the 
Office of the Director of Public Prosecutions provides written guidelines to its prosecutors on a wide 

3 Damian Bugg, “The Role of the DPP in the 20th Century” (Paper presented at Judicial Conference of Australia, 13 November 
1999) 3; Michael Rozenes, “Prosecutorial Discretion in Australia Today” (Paper presented at Prosecuting Justice: Australian 
Institute of Criminology Conference, 18–19 April 1996) 3; Kellie Toole, “The Making of Prosecutorial Decisions in Australia” 
(2014) 29(4) Alternative Law Journal 268, 269.
4 Rozenes, n 3, 3.
5 Corns, n 1, 6–7; Gabriela Knaul, Report of the Special Rapporteur on the Independence of Judges and Lawyers, Gabriela Knaul, 
Human Rights Council, 20th sess, Agenda Item 3, UN Doc A/HRC/20/19 (7 June 2012) [35].
6 Bugg, n 3.
7 Bugg, n 3, 14.
8 See, eg, Bugg, n 3, 8–16; Corns, n 1, Ch 6; Rozenes, n 3, 7–12; Toole, n 3.
9 United Nations Office of the High Commissioner for Human Rights, Guidelines on the Role of Prosecutors (8th United Nations 
Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August–7 September 1990) Art 17 <http://
www.ohchr.org/EN/ProfessionalInterest/Pages/RoleOfProsecutors.aspx> (Guidelines on the Role of Prosecutors).

http://www.ohchr.org/EN/ProfessionalInterest/Pages/RoleOfProsecutors.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RoleOfProsecutors.aspx
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range of issues associated with the criminal trial.10 All the guidelines include considerations relating to 
the decision to prosecute.

Prosecutorial guidelines serve multiple purposes. First, guidelines articulate best-practice approaches to 
prosecutorial decision-making.11 By identifying the factors that should (and should not) be taken into 
consideration, guidelines assist prosecutors to reach a well-reasoned decision. Second, guidelines aim 
to promote consistency in decision-making throughout a jurisdiction.12 Guidelines seek to ensure that 
prosecutors are exercising their discretion in similar ways and on the basis of the same principles, thus 
attempting to bring a degree of consistency to a complex decision-making process. Third, however, 
guidelines are also designed to provide prosecutors with the necessary flexibility to respond to the 
particular and unique circumstances of each case.13 Fourth, guidelines provide transparency as to how 
decisions are made.14 By making such guidelines public, individuals and the public are informed about 
the principles by which prosecutors make their decisions. Finally, guidelines provide a measure for 
accountability. If a departure from the guidelines occurs, the decision to do so must be justified.

Prosecutorial guidelines are not binding laws or delegated legislation, but rather internal statements of 
policy, furnished pursuant to the Director’s statutory authority. In the United Kingdom, prosecutorial 
decisions may, in exceptional circumstances, be subject to judicial review where they are not made in 
accordance with prosecutorial guidelines.15 In contrast, Australian courts have consistently refused to 
subject the exercise of prosecutorial discretion to judicial review. Gaudron and Gummow JJ explained 
one key rationale underpinning this position in Maxwell v The Queen:

It ought now be accepted, in our view, that certain decisions involved in the prosecution process are, of 
their nature, insusceptible of judicial review. They include decisions whether or not to prosecute, to enter a 
nolle prosequi, to proceed ex officio, whether or not to present evidence and, which is usually an aspect of 
one or other of those decisions, decisions as to the particular charge to be laid or prosecuted. The integrity 
of the judicial process – particularly, its independence and impartiality and the public perception thereof 

10 Australian Capital Territory Office of the Director of Public Prosecutions, The Prosecution Policy of the Australian Capital 
Territory (2015) <https://www.dpp.act.gov.au/__data/assets/pdf_file/0006/715506/PROSECUTION-POLICY-OF-THE-
AUSTRALIAN-CAPITAL-TERRITORY.pdf> (ACT Guidelines); Commonwealth Office of the Director of Public Prosecutions, 
Prosecution Policy of the Commonwealth <https://www.cdpp.gov.au/sites/default/files/Prosecution%20Policy%20of%20the%20
Commonwealth.pdf> (Cth Guidelines); New South Wales Office of the Director of Public Prosecutions, Prosecution Guidelines 
(2007) <https://www.odpp.nsw.gov.au/sites/default/files/prosecution-guidelines.pdf> (NSW Guidelines); Northern Territory 
Office of the Director of Public Prosecutions, Guidelines of the Director of Public Prosecutions (2016) <https://dpp.nt.gov.au/__
data/assets/pdf_file/0005/574124/DPP-Guidelines-Current-2016.pdf> (NT Guidelines); Queensland Office of the Director of 
Public Prosecutions, Director’s Guidelines (2016) <https://www.justice.qld.gov.au/__data/assets/pdf_file/0015/16701/directors-
guidelines.pdf> (Qld Guidelines); Director of Public Prosecutions South Australia, Statement of Prosecution Policy & Guidelines 
(2014) <http://www.dpp.sa.gov.au/wp-content/uploads/2015/03/DPP-Prosecution-and-Policy-Guidelines.pdf> (SA Guidelines); 
Tasmania Office of the Director of Public Prosecutions, Prosecution Policy and Guidelines (2019) <https://www.dpp.tas.gov.au/__
data/assets/pdf_file/0003/548283/DPP-prosecution-guidelines_v6.pdf> (Tas Guidelines); Office of Public Prosecutions Victoria, 
Policy of the Director of Public Prosecutions for Victoria (2019) <http://www.opp.vic.gov.au/getattachment/6beb7d86-d539-
4443-871f-cc4165557ea4/DPP-Policy.aspx> (Vic Guidelines); Director of Public Prosecutions for Western Australia, Statement 
of Prosecution Policy and Guidelines (2018) <https://www.dpp.wa.gov.au/_files/publications/Statement-of-Prosecution-Policy-
and-Guidelines.pdf> (WA Guidelines). At the time of writing, both New South Wales and Queensland were reviewing their 
prosecutorial guidelines. Observations in this article are based on guidelines current at the time of writing, namely the 2007 NSW 
Guidelines and the 2016 Queensland Guidelines. The consultation draft of the NSW Guidelines was available on the Office of the 
Director of Public Prosecutions website. Where possible throughout this article, reference is made to how the position differs in 
the NSW Consultation Draft. New South Wales Office of the Director of Public Prosecutions, Consultation Draft (2019) copy on 
file (NSW Consultation Draft).
11 Corns, n 1, 188.
12 Corns, n 1, 188; Rozenes, n 3, 2.
13 Corns, n 1, 188.
14 Corns, n 1, 188; Rozenes, n 3, 2; United Nations Office on Drugs and Crime, The Status and Role of Prosecutors: A United 
Nations Office on Drugs and Crime and International Association of Prosecutors Guide (2014) 14 <http://www.unodc.org/
documents/justice-and-prison-reform/14-07304_ebook.pdf> (The Status and Role of Prosecutors).
15 R v DPP; Ex Parte C [1995] 1 Cr App R 136; R v DPP; Ex Parte Jones [2000] Crim LR 858; R v DPP; Ex Parte Patricia 
Manning and Elizabeth Melbourne [2001] 1 QB 330.
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https://www.odpp.nsw.gov.au/sites/default/files/prosecution-guidelines.pdf
https://dpp.nt.gov.au/__data/assets/pdf_file/0005/574124/DPP-Guidelines-Current-2016.pdf
https://dpp.nt.gov.au/__data/assets/pdf_file/0005/574124/DPP-Guidelines-Current-2016.pdf
https://www.justice.qld.gov.au/__data/assets/pdf_file/0015/16701/directors-guidelines.pdf
https://www.justice.qld.gov.au/__data/assets/pdf_file/0015/16701/directors-guidelines.pdf
https://www.dpp.tas.gov.au/__data/assets/pdf_file/0003/548283/DPP-prosecution-guidelines_v6.pdf
https://www.dpp.tas.gov.au/__data/assets/pdf_file/0003/548283/DPP-prosecution-guidelines_v6.pdf
http://www.opp.vic.gov.au/getattachment/6beb7d86-d539-4443-871f-cc4165557ea4/DPP-Policy.aspx
http://www.opp.vic.gov.au/getattachment/6beb7d86-d539-4443-871f-cc4165557ea4/DPP-Policy.aspx
https://www.dpp.wa.gov.au/_files/publications/Statement-of-Prosecution-Policy-and-Guidelines.pdf
https://www.dpp.wa.gov.au/_files/publications/Statement-of-Prosecution-Policy-and-Guidelines.pdf
http://www.unodc.org/documents/justice-and-prison-reform/14-07304_ebook.pdf
http://www.unodc.org/documents/justice-and-prison-reform/14-07304_ebook.pdf
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– would be compromised if the courts were to decide or were to be in any way concerned with decisions 
as to who is to be prosecuted and for what.16

While Australian courts have thus far resisted the judicial review of prosecutorial discretion,17 in his 
separate judgment in Likiardopoulos v The Queen, French CJ questioned whether there could ever be a 
statutory power or discretion completely immune from judicial review.18 When the Royal Commission 
into Institutional Responses to Child Sexual Abuse considered judicial review of prosecutorial discretion, 
the Commissioners expressed their view that:

[T]he absence of judicial review leaves a gap capable of causing real injustice if a prosecutor makes a 
decision not to prosecute or to discontinue a prosecution without complying with the relevant prosecution 
guidelines and policies and the affected victim is left with no opportunity to seek judicial review.19

However, noting the “strong opposition to judicial review”, the Commissioners declined to make any 
recommendation.20

III. THE DECISION TO PROSECUTE

Prosecutors occupy a unique position in the criminal justice system. A prosecutor is a “minister of 
justice”,21 expected to act fairly, independently, and to represent the community rather than individual 
interests.22 The prosecutor’s role excludes any notion of winning or losing.23 A prosecutor should assist 
the court to arrive at the truth.24 This may require prosecutors to firmly advocate their case and test the 
defence case.25

The decision to prosecute can arise in many circumstances, including following police charging an 
individual, when a jury is unable to reach a verdict and a trial is aborted, and when a higher court 
quashes a conviction and orders a re-trial.26 The decision to prosecute is both a threshold decision and a 
continuing decision. After the decision is made to commence a prosecution, the prosecutor must continue 
to consider whether or not the matter should be prosecuted, for example, if new evidence is uncovered.27

Prosecutorial guidelines identify two key considerations in the decision to prosecute. The first concerns 
the evidence. The guidelines require that prosecutors consider the prospects of conviction, with some 
guidelines additionally containing a preliminary requirement that the evidence establish a prima 

16 Maxwell v The Queen (1996) 184 CLR 501, 534; 87 A Crim R 180. See also Likiardopoulos v The Queen (2012) 247 CLR 265, 
269 [3] (French CJ), 280 [37] (Gummow, Hayne, Crennan, Kiefel and Bell JJ); 217 A Crim R 539; [2012] HCA 37; Elias v The 
Queen (2013) 248 CLR 483, 497 [34]; [2013] HCA 31.
17 Virginia Bell, “Judicial Legitimacy and the Limits of Review” (Speech delivered at the James Spigelman Oration, 22 November 
2016) 6. See further Mark Weinberg, “Judicial Oversight of Prosecutorial Discretion: A Line in the Sand?” (2016) 13 The Judicial 
Review 99.
18 Likiardopoulos v The Queen (2012) 247 CLR 265, 269–270 [4]; 217 A Crim R 539; [2012] HCA 37.
19  Commonwealth, Royal Commission into Institutional Responses to Child Sexual Abuse, Criminal Justice Report (2017)  
Pts III–VI, 406.
20 Commonwealth, n 19, 407.
21 Regina v Puddick (1865) 176 ER 662, 663; R v Bathgate (1946) 46 SR (NSW) 281, 284; ACT Guidelines, n 10, [1.5]; NSW 
Guidelines, n 10, 5; SA Guidelines, n 10, 4; WA Guidelines, n 10, [11]. See also Cth Guidelines, n 10, 2.
22 Whitehorn v The Queen (1983) 152 CLR 657, 663–664 (Deane J); 9 A Crim R 107; ACT Guidelines, n 10, [1.5]; Cth Guidelines, 
n 10, 2; NSW Guidelines, n 10, 5, 6; NT Guidelines, n 10, [1.1], [1.2(1)]; Qld Guidelines, n 10, 1; SA Guidelines, n 10, 3; Tas 
Guidelines, n 10, 2–3; WA Guidelines, n 10, [8].
23 Boucher v The Queen (1954) 110 CCC 263, 270 (Rand J); ACT Guidelines, n 10, [1.6]; NSW Guidelines, n 10, 5; SA Guidelines, 
n 10, 4; Tas Guidelines, n 10, 3; WA Guidelines, n 10, [11].
24 Whitehorn v The Queen (1983) 152 CLR 657, 663–664 (Deane J); 9 A Crim R 107; ACT Guidelines, n 10, [1.5]; NSW Guidelines, 
n 10, 6; NT Guidelines, n 10, [1.2]; Qld Guidelines, n 10, 1; Tas Guidelines, n 10, 3.
25 ACT Guidelines, n 10, [1.6]; Cth Guidelines, n 10, 2; NSW Guidelines, n 10, 6; NT Guidelines, n 10, [1.2(3)]; Qld Guidelines,  
n 10, 1; SA Guidelines, n 10, 4; Tas Guidelines, n 10, 3; WA Guidelines, n 10, [13].
26 Corns, n 1, 183–184.
27 Corns, n 1, 184; NT Guidelines, n 10, [2.1]; SA Guidelines, n 10, 5.
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facie case or requiring admissible, substantial and reliable evidence that the accused committed the 
crime. The second consideration concerns the public interest. The guidelines require that prosecutors 
consider whether the public interest requires a prosecution. Although both these elements exist in each 
jurisdiction’s guidelines, there are differences in how they are structured and whether they are framed 
positively or negatively. Additionally, some jurisdictions provide further guidelines relating to the 
decision to prosecute particular offences or offenders, and all the guidelines contain a list of factors that 
should not influence the decision to prosecute.

A. Evidentiary Considerations
In the guidelines in all jurisdictions, the first factor a prosecutor must consider in deciding whether 
to prosecute is the available evidence.28 The 1990 Guidelines required that prosecutors consider the 
evidence in two stages: first, whether there was a prima facie case, and second, whether it could be said 
that there was no reasonable prospect of conviction.29 This two-stage test has been retained in a majority 
of Australian jurisdictions, but the Australian Capital Territory (ACT) and Victoria Guidelines have 
seemingly collapsed evidentiary considerations into a single question of whether there are reasonable 
prospects of conviction.30 Further, most jurisdictions have retained the original, negative formulation 
of the reasonable prospects of conviction test, that is a prosecution should not proceed if there is no 
reasonable prospect of conviction.31 In contrast, however, the ACT and Victoria Guidelines have framed 
the consideration positively, that is the evidence must provide a reasonable prospect of conviction for a 
prosecution to proceed.32

The prima facie case test is currently used in the New South Wales (NSW), Northern Territory (NT), 
Queensland, and Western Australia (WA) Guidelines.33 Both the NSW and NT Guidelines state the test 
is whether the admissible evidence is capable of establishing each element of the offence.34 The WA 
Guidelines similarly describe the test as whether “the available material appears on its face or initial 
assessment to prove the offence which has been charged”.35 The Queensland Guidelines however, merely 
state that a “prima facie case is necessary but not enough” to justify prosecution.36

The Commonwealth, South Australia (SA), and Tasmania Guidelines approach the issue differently 
by using the language of “admissible, substantial and reliable evidence”.37 This test requires that the 
evidence must establish that a criminal offence has been committed by the accused. The Commonwealth 
and Tasmania Guidelines appear to equate this test with the prima facie case test. The Commonwealth 
Guidelines note that “[o]nce it is established that there is a prima facie case it is then necessary to give 
consideration to the prospects of conviction”.38 Similarly, the Tasmania Guidelines specify that “[g]iven 
the existence of a prima facie case, it must be understood that a prosecution should not proceed if there 
is no reasonable prospect of a conviction”.39

28  See generally International Association of Prosecutors, Standards of Professional Responsibility and Statement of the 
Essential Duties and Rights of Prosecutors (23 April 1999) Art 4.2(d) <http://www.iap-association.org/getattachment/Resources-
Documentation/IAP-Standards-(1)/IAP_Standards_Oktober-2018_FINAL_20180210.pdf.aspx>; Guidelines on the Role of 
Prosecutors, n 9, Art 14; The Status and Role of Prosecutors, n 14, 45.
29 Bugg, n 3, 10.
30 ACT Guidelines, n 10, [2.5]; Vic Guidelines, n 10, [1], [2]. See also NSW Consultation Draft, n 10, [1.2.1].
31 Cth Guidelines, n 10, [2.5]; NSW Guidelines, n 10, 8; NT Guidelines, n 10, [2.2(2)]; Qld Guidelines, n 10, 2; SA Guidelines,  
n 10, 5; Tas Guidelines, n 10, 6; WA Guidelines, n 10, [25].
32 ACT Guidelines, n 10, [2.4], [2.5]; Vic Guidelines, n 10, [1], [2].
33 NSW Guidelines, n 10, 8; NT Guidelines, n 10, [2.3]; Qld Guidelines, n 10, 2–3; WA Guidelines, n 10, [21]–[23].
34 NSW Guidelines, n 10, 8; NT Guidelines, n 10, [2.2(1)].
35 WA Guidelines, n 10, [21].
36 Qld Guidelines, n 10, 2.
37 Cth Guidelines, n 10, [2.4]; SA Guidelines, n 10, 5; Tas Guidelines, n 10, 6.
38 Cth Guidelines, n 10, [2.5].
39 Tas Guidelines, n 10, 6.

http://www.iap-association.org/getattachment/Resources-Documentation/IAP-Standards-(1)/IAP_Standards_Oktober-2018_FINAL_20180210.pdf.aspx
http://www.iap-association.org/getattachment/Resources-Documentation/IAP-Standards-(1)/IAP_Standards_Oktober-2018_FINAL_20180210.pdf.aspx
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The ACT Guidelines similarly refer to the need for “reliable evidence, duly admissible in a court of law, 
that a criminal offence has been committed by the person accused”.40 However, the Guidelines specify 
that this consideration “is not confined to a technical appraisal of whether the evidence is sufficient to 
constitute a prima facie case. The evidence must provide reasonable prospects of a conviction”.41 It is 
thus unclear whether the ACT Guidelines, despite seemingly streamlining evidentiary considerations 
into a single test concerning the prospects of conviction, in fact retain an initial consideration as to 
whether there is a prima facie case. The position in the Victoria Guidelines is arguably clearer as there 
is no mention of a prima facie case or admissible, substantial and reliable evidence, suggesting that the 
only relevant consideration is whether there are reasonable prospects of conviction.42

The second evidentiary consideration for prosecutors relates to the prospects of conviction. This test is 
prospective, requiring prosecutors to consider how a reasonable, properly instructed magistrate, judge 
or jury would assess the case as presented in court.43 This test requires prosecutors to predict whether 
evidence will be admissible or inadmissible, what defences the accused may rely upon and the evidence 
they may adduce, and how witnesses will appear giving evidence. While an educated legal mind may be 
able to predict some of these matters with a relative degree of certainty, other matters require prosecutors 
to predict “inherently unpredictable issues”.44 Some of the guidelines acknowledge this difficulty; for 
example, the Commonwealth Guidelines state that:

This assessment may be a difficult one to make, and of course there can never be an assurance that a 
prosecution will succeed. Indeed it is inevitable that some will fail. However, the application of this test 
dispassionately, after due deliberation by a person experienced in weighing the available evidence, is the 
best way of seeking to avoid the risk of prosecuting an innocent person and the useless expenditure of 
public funds.45

This difficulty is further reflected in the standard adopted by the guidelines: the question is not whether 
there will or will not be a conviction, but whether it can be said that there is or is not a reasonable 
prospect of conviction. That is, it is an inquiry into the probability of a conviction, rather than the 
certainty of a conviction. This is further elaborated in the explanation to the test provided in some 
guidelines. The Commonwealth Guidelines state that this test would not be satisfied if an acquittal was 
clearly more likely than not,46 while the Tasmania Guidelines clarify that the test “is not whether there is 
a reasonable prospect of an acquittal but whether there is a reasonable prospect of conviction. Both can 
exist simultaneously”.47 In the words of the WA Guidelines, by asking whether there are no reasonable 
prospects of conviction, the Guidelines acknowledge that the standard does not require “that only cases 
perceived as ‘strong’ should be prosecuted. Generally, the resolution of disputed questions of fact is for 
the court and not the prosecutor. A case considered ‘weak’ by some may not seem so to others”.48

It is important to note the difference between the test used in the ACT and Victoria Guidelines, which 
requires that there be reasonable prospects of a conviction,49 and the test in the guidelines of the other 
jurisdictions, which requires prosecutors to conclude that it cannot be said that there are no reasonable 
prospects of a conviction.50 On face value, the test in the ACT and Victoria Guidelines appears slightly 

40 ACT Guidelines, n 10, [2.5].
41 ACT Guidelines, n 10, [2.5].
42 Vic Guidelines, n 10, [2].
43 Rozenes, n 3, 10.
44 David Layton, “The Prosecutorial Charging Decision” (2002) 46 Criminal Law Quarterly 447, 468; Toole, n 3, 268.
45 Cth Guidelines, n 10, [2.6]. See also SA Guidelines, n 10, 5; Tas Guidelines, n 10, 6.
46 Cth Guidelines, n 10, [2.5].
47 Tas Guidelines, n 10, 6.
48 WA Guidelines, n 10, [2.6].
49 ACT Guidelines, n 10, [2.4], [2.5]; Vic Guidelines, n 10, [1], [2].
50 Cth Guidelines, n 10, [2.5]; NSW Guidelines, n 10, 8; NT Guidelines, n 10, [2.2(2)]; Qld Guidelines, n 10, 2–3; SA Guidelines, 
n 10, 5; Tas Guidelines, n 10, 6; WA Guidelines, n 10, [25].
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more onerous: for a borderline or weak case, it may be more difficult to say that there is a reasonable 
prospect of a conviction than to say that there is not no reasonable prospect of a conviction. The 
negative formulation of this test also appears to entrench a more permissive approach; it indicates that 
a prosecution should proceed unless it can be said that there are no reasonable prospects of conviction, 
compared with a prosecution proceeding only if there are reasonable prospects of a conviction. However, 
in the absence of empirical evidence, it is difficult to know whether and to what extent this linguistic 
difference impacts prosecutorial decision-making.

Most guidelines provide a list of factors for prosecutors to consider in assessing the prospects of 
conviction.51 Two exceptions to this are the NSW and NT Guidelines. In the NSW Guidelines, 
prosecutors are only instructed that the test requires “an exercise of judgment” which depends upon “an 
evaluation of the weight of the available evidence and the persuasive strength of the prosecution case 
in light of the anticipated course of proceedings, including the circumstances in which they will take 
place”.52 Similarly, in the NT Guidelines, prosecutors are instructed that the test “requires an exercise of 
dispassionate judgment which will depend in part upon an evaluation of the admissibility and weight of 
the available evidence and the persuasive strength of the Crown case”.53 In contrast, other jurisdictions 
provide a list of factors that prosecutors “may”,54 “should”,55 or “must”56 take into account, that the test 
“includes consideration of”,57 or that “need” to be considered.58 These factors are listed in Table 1. In 
each of these guidelines, the list of factors is non-exhaustive, indicating that prosecutors may consider 
other relevant factors.

TABLE 1. Factors Listed as Relevant to Assessing Reasonable Prospects of Conviction by 
Jurisdiction

ACT Cth Qld SA Tas Vic WA 

Evidence

Admissibility and/or possibility of evidence being 
excluded X X X X X X X

Reliability and credibility      X  

Any possible contamination      X  

A conflict in the evidence       X

Witnesses

Availability X X X X X X X

Whether exempt from giving evidence    X    

Compellability   X   X X

Competence X X X X X X X

Credibility X X  X X  X

51 ACT Guidelines, n 10, [2.7]; Cth Guidelines, n 10, [2.7]; Qld Guidelines, n 10, 3; SA Guidelines, n 10, 5–6; Tas Guidelines, n 10, 
7; Vic Guidelines, n 10, [2]; WA Guidelines, n 10, [29]. See also NSW Consultation Draft, n 10, [1.2.3].
52 NSW Guidelines, n 10, 8; compare NSW Consultation Draft, n 10, [1.2.3].
53 NT Guidelines, n 10, [2.4].
54 ACT Guidelines, n 10, [2.7].
55 Cth Guidelines, n 10, [2.7]; SA Guidelines, n 10, 5; Tas Guidelines, n 10, 6.
56 Vic Guidelines, n 10, [2].
57 WA Guidelines, n 10, [29].
58 Qld Guidelines, n 10, 3.
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TABLE 1. continued

Honesty X       

Reliability X      X

Appears to be exaggerating X X  X X   

Matters defence may use to attack credibility X X  X X   

Friendly or hostile to the defence X X  X X   

Motive for not telling the truth X X  X X   

Faulty memory X X  X X   

Otherwise unreliable X X  X X   

Impression witness will make and/or how witness will 
present in court X X X X X X  

How witness will stand up to cross-examination X X  X    

Conflict among witnesses X  X     

Eyewitness Evidence

Cogency and reliability of identification evidence X X  X X  X

Conflict between eyewitnesses  X  X  X  

Child Witnesses

Competence     X   

Competence to give sworn evidence  X      

Statutory difficulties in reception and evaluation of 
evidence    X    

Defence Case

Available defences X X X X X X X

Inferences consistent with innocence       X

Confessions/Admissions of the Accused

Admissibility of confession  X X X X   

Voluntariness of admission and whether admission will 
be admitted       X

Admission may be unreliable X X  X X  X

Other Factors

Onus and standard of proof       X

Where several accused are tried together, whether 
sufficient evidence against each of them X X      

Suggestion that false story has been concocted X X  X X X  

As Table 1 shows, prosecutors are directed to consider multiple aspects of the prosecution and defence 
case in determining the prospects of conviction. These include considerations relating to the evidence 
(generally), witnesses (generally), eyewitness evidence, child witnesses, the defence case, confessions 
and/or admissions of the accused, and other factors. The only four criteria that are uniformly listed 
(albeit only in the guidelines that list criteria in the first place ie, excluding NSW and the NT) are 
the admissibility of the evidence and/or the possibility of evidence being excluded, the availability of 
witnesses, competence of witnesses, and any available defences.
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However, multiple other criteria have a high degree of consensus, including whether a witness is friendly 
or hostile to the defence, the impression a witness will make and/or how they will present in court, 
whether there is a conflict among witnesses,59 the cogency and reliability of identification evidence, 
and whether anything suggests that a false story has been concocted. Further, five jurisdictions include 
whether an admission is unreliable as a factor to consider, although the reasons given for the possible 
unreliability of that admission differ across the jurisdictions. Even if a relevant factor is not explicitly 
mentioned in one jurisdiction’s guidelines, because the lists of factors are non-exhaustive, prosecutors 
may nonetheless turn their mind to that consideration in assessing the prospects of conviction.

This section  has identified five key differences in how evidentiary considerations are articulated in 
the guidelines across jurisdictions. First, some jurisdictions include a prima facie evidence test, while 
others do not. Second, some jurisdictions use the language of a prima facie case while others refer to 
“admissible, substantial and reliable evidence”. Third, some jurisdictions require prosecutors to find 
there are reasonable prospects of conviction, while other jurisdictions require prosecutors to find that 
there are not no reasonable prospects of conviction. Fourth, some jurisdictions provide a list of factors 
for prosecutors to consider in assessing the prospects of conviction, while other jurisdictions provide no 
such list. Finally, these listed factors vary across jurisdictions.

It is unclear to what extent, if any, the different formulations used between the jurisdictions might produce 
actual differences in decision-making outcomes, such that a case that would be prosecuted applying 
one set of guidelines would not be prosecuted applying another. Some of the above differences appear 
inconsequential; for example, the differing language of “admissible, substantial and reliable evidence” 
or a prima facie case largely appear to refer to the same or similar things.

Arguably, there are two main differences identified among the guidelines. First are the differing 
formulations of needing to conclude that there are “reasonable prospects of conviction” compared with 
“no reasonable prospects of conviction”. Second is the fact that the NSW and NT Guidelines provide 
no list of factors for prosecutors to consider in assessing the prospects of conviction. In the absence of 
empirical research, it is unclear whether these different formulations in the policies will amount to actual 
differences in practice. For offences with high levels of attrition where evidentiary concerns might play 
a central role in a decision whether or not to prosecute, such as sexual assault and child sexual assault,60 
there is a need to better understand how these differing formulations are applied in practice, and whether 
different formulations of the same or similar tests can result in different decisions being made.

B. Public Interest Considerations
Once prosecutors have addressed evidentiary considerations, guidelines mandate that they turn their 
attention to public interest considerations.61 In 1951, the UK Attorney-General, Sir Hartley Shawcross 
QC, enunciated the basis for the principle that the public interest should be considered in the decision 
to prosecute:

It has never been the rule  in this country – I hope it never will be – that suspected criminal offences 
must automatically be the subject of prosecution. Indeed, the very first regulations  under which the 
Director of Public Prosecutions worked provided that he should intervene to prosecute, amongst other 
cases: “wherever it appears that the offence or the circumstances of its commission is or are of such a 
character that a prosecution in respect thereof is required in the public interest.” That is still the dominant 
consideration.62

59 This is expressed generally in the ACT and Queensland Guidelines, specifically in relation to eyewitnesses in the Commonwealth, 
SA and Victoria Guidelines, and in relation to evidence generally in the WA Guidelines.
60 Judith Cashmore, Alan Taylor and Patrick Parkinson, “Fourteen-year Trends in the Criminal Justice Response to Child Sexual 
Abuse Reports in New South Wales” (2020) 25 Child Maltreatment 1; Kathleen Daly and Brigitte Bouhours, “Rape and Attrition 
in the Legal Process: A Comparative Analysis of Five Countries” (2010) 39(1) Crime and Justice 565.
61 See generally The Status and Role of Prosecutors, n 14, 45–46.
62 United Kingdom, Hansard, House of Commons, 29 January 1951, 683 (Sir Hartley Shawcross). See also NSW Guidelines, n 10, 
8; SA Guidelines, n 10, 5; Tas Guidelines, n 10, 5.
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Thus, the public interest test recognises that not every offence that can be prosecuted, should be 
prosecuted. Multiple justifications have been advanced for the public interest test. First, the test ensures 
the most efficient use of the criminal justice system’s limited resources, for example, where the cost of 
prosecution would be disproportionate given the minor nature of the offence.63 Second, the test enables 
prosecutors to respond to legislative overcriminalisation, by enforcing broadly defined offences in a 
specific and targeted manner.64 Third, the test allows for individualised justice, for example, where there 
is a case of genuine mistake or misunderstanding.65

The 1990 Guidelines required that prosecutors “consider whether, in the light of the proven facts and 
the whole of the surrounding circumstances, the public interest requires a prosecution to be pursued”.66 
This framing of the test has been maintained in the guidelines for the ACT, the Commonwealth, 
SA, Tasmania, Victoria and WA, which require prosecutors to find that prosecution is in the public 
interest.67 In contrast, in the NSW and Queensland Guidelines, prosecutors are required to proceed with 
a prosecution unless prosecution would not be in the public interest.68 The NT Guidelines frame the 
question neutrally, requiring prosecutors to determine whether “discretionary factors dictate that the 
matter should or should not proceed”.69

It is possible that these different formulations impose different standards. For example, the requirement 
that a prosecution should proceed unless it is not in the public interest appears to be a more permissive 
approach, where the preference is for prosecution unless good grounds exist to justify otherwise. In 
contrast, requiring that a prosecutor decide that prosecution is in the public interest to proceed suggests 
a higher standard. However, once again, without empirical evidence it is not known whether or not 
these linguistic differences actually translate to a difference in outcomes. For the public interest test, 
the difference (if any) between the formulations may be even less consequential, as many guidelines 
emphasise the significant value of facilitating deterrence through prosecutions,70 and that generally, the 
more serious the offence, the more likely that the public interest will require prosecution.71 Indeed, the 
Queensland, SA and Tasmania Guidelines note that the proper decision in most cases will be to proceed 
with the prosecution if there is sufficient evidence,72 while the Victoria Guidelines provide that “[t]he 
prosecution must proceed unless there are public interest factors tending against prosecution which 
outweigh those tending in favour”,73 effectively imposing a presumption in favour of prosecution.

All jurisdictions provide a list of factors that can be taken into account in assessing the public interest.74 
These factors are non-exhaustive, either explicitly75 or implicitly. Which factors should be considered 

63 Leslie C Griffin, “The Prudent Prosecutor” (2001) 14 Georgetown Journal of Legal Ethics 259, 264; Wayne R LaFave, “The 
Prosecutor’s Discretion in the United States” (1970) 18 American Journal of Comparative Law 532, 533–534; Rozenes, n 3, 
11–12.
64  Griffin, n 63, 263; LaFave, n 63, 533; Kenny Yang, “Public Accountability of Public Prosecutions” (2013) 20(1) Murdoch 
University Law Review 28, 48–49.
65 Griffin, n 63, 264; LaFave, n 63, 534.
66 Bugg, n 3, 12.
67 ACT Guidelines, n 10, [2.4], [2.8]; Cth Guidelines, n 10, [2.8]; SA Guidelines, n 10, 6; Tas Guidelines, n 10, 7; Vic Guidelines, 
n 10, [3]; WA Guidelines, n 10, [32]. See also NSW Consultation Draft, n 10, [1.2.1(2)], [1.2.6].
68 NSW Guidelines, n 10, 8; Qld Guidelines, n 10, 3.
69 NT Guidelines, n 10, [2.2(3)].
70 ACT Guidelines, n 10, [2.8]; Cth Guidelines, n 10, [2.9]; SA Guidelines, n 10, 6; Tas Guidelines, n 10, 7.
71 ACT Guidelines, n 10, [2.8]; Cth Guidelines, n 10, [2.9]; Qld Guidelines, n 10, 4; SA Guidelines, n 10, 6; Tas Guidelines, n 10, 
7. See generally The Status and Role of Prosecutors, n 14, 46.
72 Qld Guidelines, n 10, 4; SA Guidelines, n 10, 7; Tas Guidelines, n 10, 9.
73 Vic Guidelines, n 10, [3].
74 ACT Guidelines, n 10, [2.9]; Cth Guidelines, n 10, [2.10]; NSW Guidelines, n 10, 8–9; NT Guidelines, n 10, [2.5]; Qld Guidelines, 
n 10, 3–4; SA Guidelines, n 10, 6–7; Tas Guidelines, n 10, 8–9; Vic Guidelines, n 10, [3]; WA Guidelines, n 10, [32].
75 ACT Guidelines, n 10, [2.9]; Cth Guidelines, n 10, [2.10].
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and the weight that should be given to them will vary according to the circumstances of each case.76 
Factors may variously advocate for or suggest against prosecution. There are eight categories of factors 
for prosecutors to consider – those related to the offence, offender, victim, witnesses, trial, outcome, 
community and other factors (Tables 2–5).

TABLE 2. Offence and Offender Related Factors Listed as Relevant to Assessing the Public 
Interest by Jurisdiction

ACT Cth NSW NT Qld SA Tas Vic WA 

Offence Related

Seriousness X X X X X X X X  

Triviality or technicality X X X* X X X X   

Staleness X X X* X X X X X X

Prevalence (or lack thereof) X X X* X X X X X  

Obsolescence or obscurity of law X X X* X  X X X  

Circumstances of offence    X     X

Actual or potential harm X X        

Offender Related

Age and/or youth X X X* X X X X X  

Maturity   X X      

Intelligence  X X X  X X   

Physical and/or mental health X X X* X X X X X  

Special infirmity and/or disability   X X X X X X  

Special vulnerability X X        

Cognitive impairment   *     X  

Circumstances of offender         X

Antecedents, criminal history and/or 
background X X X* X X X X X X

Culture and language ability   X  X     

Culpability in relation to offence X X X* X X X X X X

Willing to cooperate, or has cooperated, 
in investigation and prosecution of 
others

X X X* X X X X X X

Specific deterrence X X X* X X X X X X

Offence committed while serving 
sentence or on bail   *       

* Factor listed in the NSW Consultation Draft.

For factors relating to the offence, there is substantial consensus among all the guidelines except for 
WA that relevant factors include the seriousness or triviality of the offence, the staleness of offence, the 
prevalence of the offence, and whether the law was obscure or obsolete. There is greater variety between 
guidelines concerning factors relating to the offender. Some factors, such as the offender’s culpability in 

76 ACT Guidelines, n 10, [2.9]; Cth Guidelines, n 10, [2.10]; NSW Guidelines, n 10, 9; NT Guidelines, n 10, [2.6]; Qld Guidelines, 
n 10, 4; SA Guidelines, n 10, 7; Tas Guidelines, n 10, 9.
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relation to the offence, are acknowledged in the majority of guidelines, while other factors, such as the 
accused’s culture and language ability, are listed in only a couple of guidelines.

TABLE 3. Victim and Witness Related Factors Listed as Relevant to Assessing the Public 
Interest by Jurisdiction

ACT Cth NSW NT Qld SA Tas Vic WA 

Victim Related

Age and/or youth X X X* X  X X X X

Maturity   X X      

Intelligence  X X X  X X   

Physical and/or mental health X X X* X  X X X X

Special infirmity and/or disability   X X  X X X  

Special vulnerability X X       X

Cognitive impairment   *       

Attitude towards prosecution X X X* X X X X X X

Physical or emotional impact of 
prosecution   *       

Effect of forcing victim to testify where 
victim does not want to proceed       X   

Protection of victim and their family   *       

Risk to victim and family in not 
proceeding       X   

Witness Related

Age and/or youth X X X* X X X X X X

Maturity   X X      

Intelligence  X X X  X X   

Physical and/or mental health X X X* X X X X X X

Special infirmity and/or disability   X* X X X X X  

Special vulnerability X X       X

Material witness’ attitude towards 
prosecution   X X      

* Factor listed in the NSW Consultation Draft.

Factors relating to the victim generally concern the victim’s personal characteristics, the attitude of 
the victim towards prosecution, or the impact of prosecution on the victim. All the guidelines list the 
victim’s attitude to prosecution as a relevant consideration. Only the Queensland Guidelines fail to list 
any personal characteristics related to the victim as a relevant consideration, perhaps because these 
would be captured by witness related factors. However, the other guidelines differ in what personal 
characteristics are listed; the most common characteristics are the victim’s age or youth, and physical or 
mental health. The impacts of proceeding (or not proceeding) are listed only in the Tasmania Guidelines 
and NSW Consultation Draft.

Factors relating to the witness largely concern the witness’ personal characteristics. Only the NSW and 
NT Guidelines list the attitude of a material witness towards prosecution as a relevant factor.



The Decision to Prosecute: A Comparative Analysis of Australian Prosecutorial Guidelines

(2020) 44 Crim LJ 155 167

TABLE 4. Trial and Outcome Related Factors Listed as Relevant to Assessing the Public Interest 
by Jurisdiction

ACT Cth NSW NT Qld SA Tas Vic WA 

Trial Related (including Fair Trial Concerns)

Likely length and/or expense X X X* X X X X X X

Offence only triable on indictment X X X X  X X   

Accused’s election for trial on 
indictment rather than summarily     X     

Circumstances preventing a fair trial   X* X    X  

Conviction would be unsafe or 
unsatisfactory   X X      

Proceedings would be unduly harsh or 
oppressive   X X      

Outcome Related

Availability and/or efficacy of 
alternatives to prosecution X X X* X X X X X X

Efficacy of disciplinary proceedings (as 
alternative to prosecution)  X *       

Consequences of conviction would be 
unduly harsh and/or oppressive X X X X  X X X  

Likely (sentencing) outcome following 
finding of guilt X X X* X X X X X X

Sentence already imposed which 
reflects criminality of the circumstances   *  X   X  

Offender already sentenced for other 
offences – likelihood of additional 
penalty

  *  X  X   

Entitlement to compensation, 
reparation or forfeiture X X X* X X X X X X

Confiscation order would be made 
against offender’s property   X*    X   

Adequacy of civil penalty proceedings 
in achieving regulatory or punitive 
objectives

 X        

Sentencing objectives, including 
retribution, punishment and 
rehabilitation

        X

* Factor listed in the NSW Consultation Draft.

For factors relating to the trial, criteria common across the guidelines are the likely length and/or expense 
of a trial (listed in all guidelines) and whether an offence would be tried on indictment (listed in all 
guidelines except Victoria and WA). Less common are considerations relating to the fairness of the 
trial, listed only in the NSW, NT and Victoria Guidelines. Factors listed in all guidelines relating to 
the outcome include the likely outcome following a guilty verdict, any entitlement to compensation, 
reparation, or forfeiture, and alternatives to prosecution and their efficacy.
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TABLE 5. Community Related and Other Factors Listed as Relevant to Assessing the Public 
Interest by Jurisdiction

ACT Cth NSW NT Qld SA Tas Vic WA 

Community Related

Offence of minimal or significant 
public concern X X X* X X X X   

Need to maintain public confidence in 
institutions including parliament and 
the courts

X X X* X X X  X X

Need to maintain rule of law         X

Effect of prosecution on public 
order and morale X    X X    

Effect of prosecution on community 
harmony and public confidence in the 
administration of justice

 X        

Prosecution would be counter-
productive (eg, bringing law into 
disrepute)

X X X* X X X X X  

General deterrence X X X* X X X X X X

Risk to public in not proceeding       X   

Community protection        X X

Operation of dangerous sexual 
offenders, community protection and 
working with children legislation

        X

Denunciation   *       

Other

Director’s consent required   X X      

Attorney General’s consent required   X       

Need to give effect to regulatory and/or 
punitive priorities X X        

Attitude of responsible investigating 
officer         X

Mitigating or aggravating 
circumstances X X X* X X X X X  

* Factor listed in the NSW Consultation Draft.

All guidelines list general deterrence as a relevant community related factor. Other community related 
factors listed in the majority of guidelines include the degree of public concern about the offence (all 
guidelines except Victoria and WA), the need to maintain community confidence in legal institutions 
(all guidelines except Tasmania), and whether prosecution would be counter-productive (all guidelines 
except WA). Less common considerations are the effect of prosecution on the community (listed in the 
ACT, Commonwealth, Queensland and SA Guidelines) and factors related to community protection 
(listed in the Tasmania, Victoria and WA Guidelines). Other aggravating or mitigating circumstances are 
also listed as a relevant factor in all guidelines except WA.

Given that the factors listed are non-exhaustive, a prosecutor may always consider relevant factors 
even when these are not specifically identified in their policy. For example, even though the future risk 
to a victim in not proceeding is explicitly identified only in the Tasmania Guidelines, prosecutors in 
other jurisdictions are not prevented from considering this when it is relevant. Therefore, it is unclear 
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to what extent different formulations of relevant criteria may translate to a difference in outcomes; any 
differences may be rendered negligible or non-existent in practice.

C. Additional Considerations and the Prosecution of Young Offenders
In addition to the considerations mentioned above, various jurisdictions also list specific considerations 
relating to the decision to prosecute specific offences and offenders. These include the decision to 
prosecute corporations,77 aged or infirm defendants,78 domestic violence offences,79 mentally ill or 
impaired offenders,80 and persons committing offences while involuntarily detained in psychiatric 
hospitals.81 Across the jurisdictions, the most common issue warranting additional considerations is the 
decision to prosecute young offenders.

Special considerations apply to the prosecution of young offenders (variously referred to as children, 
child offenders, young offenders, youthful offenders, or juveniles).82 The guidelines variously 
provide additional considerations relating to the decision to prosecute a young offender; the ACT 
and NSW Guidelines state that the best interests of the young person must be considered,83 while the 
Queensland Guidelines state that the welfare of the young person should be considered,84 and the ACT, 
Commonwealth, SA and WA Guidelines provide that a young person should not be prosecuted solely 
to access the court’s welfare powers.85 Further, the guidelines recognise that the prosecution of a young 
offender is a serious matter,86 and that strong consideration should be given to alternative methods of 
case disposal.87 The Queensland Guidelines state that rehabilitation should be carefully considered,88 
and the ACT, Commonwealth, NSW, NT, Queensland and Victoria Guidelines state that prosecution is 
generally not required for a first offence if the offence is not serious.89 However, different considerations 
may apply to traffic offences that endanger the lives of the offender and other community members.90

The guidelines of every jurisdiction except Victoria and Tasmania provide a list of additional public 
interest factors to be considered in cases involving young offenders.91 These factors are listed in Table 6 
and are relevant in addition to the factors to be used for adult offenders. While the Victoria Guidelines do 
not provide a list of factors generally relating to young offenders, they do provide a list of factors relevant 
to the decision to prosecute a young person who has committed an offence in the context of a consenting 
sexual relationship with another young person.92 While the Tasmania Guidelines do not provide a list 

77 ACT Guidelines, n 10, [2.15]–[2.20].
78 Qld Guidelines, n 10, 6 [(ii)].
79 NSW Guidelines, n 10, 78–79; NT Guidelines, n 10, [21.1]–[21.13].
80 Qld Guidelines, n 10, 7 [(vi)]; WA Guidelines, n 10, [36]–[38].
81 Vic Guidelines, n 10, [4].
82 ACT Guidelines, n 10, [2.11]; NSW Guidelines, n 10, 42; NT Guidelines, n 10, [10.4]; Qld Guidelines, n 10, 5; SA Guidelines,  
n 10, 7; Tas Guidelines, n 10, 9; WA Guidelines, n 10, [34]. See generally Guidelines on the Role of Prosecutors, n 9, Art 19.
83 ACT Guidelines, n 10, [2.11]; NSW Guidelines, n 10, 42.
84 Qld Guidelines, n 10, 5.
85 ACT Guidelines, n 10, [2.14]; Cth Guidelines, n 10, [2.17]; SA Guidelines, n 10, 8; WA Guidelines, n 10, [35].
86 Cth Guidelines, n 10, [2.15]; NSW Guidelines, n 10, 42; NT Guidelines, n 10, [10.4]; SA Guidelines, n 10, 7; Vic Guidelines,  
n 10, [4].
87 ACT Guidelines, n 10, [2.11]; Cth Guidelines, n 10, [2.15]; NSW Guidelines, n 10, 42; NT Guidelines, n 10, [10.4]; SA Guidelines, 
n 10, 7; Tas Guidelines, n 10, 9.
88 Qld Guidelines, n 10, 5.
89  ACT Guidelines, n 10, [2.11]; Cth Guidelines, n 10, [2.15]; NSW Guidelines, n 10, 42; NT Guidelines, n 10, [10.4]; Qld 
Guidelines, n 10, 5; Vic Guidelines, n 10, [4].
90 ACT Guidelines, n 10, [2.12]; NSW Guidelines, n 10, 42; NT Guidelines, n 10, [10.5]; Qld Guidelines, n 10, 5.
91  ACT Guidelines, n 10, [2.13]; Cth Guidelines, n 10, [2.16]; NSW Guidelines, n 10, 42; NT Guidelines, n 10, [10.6]; Qld 
Guidelines, n 10, 5–6; SA Guidelines, n 10, 8; WA Guidelines, n 10, [34].
92 Vic Guidelines, n 10, [4].
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of relevant considerations in the same manner as the other jurisdictions, they do state that, in making a 
decision whether or not to prosecute, consideration should be given to alternatives to prosecution and the 
available sentencing options, which are two of the outcome related criteria listed in Table 6.93

TABLE 6. Factors Listed as Relevant for Assessing the Public Interest in Relation to Young 
Offenders

ACT Cth NSW NT Qld SA WA 

Offence Related

Seriousness X X X* X X X  

Offender Related

Age X X X* X X X  

Apparent maturity X X X* X X X  

Mental/intellectual capacity X X X* X X X  

Accused knew what they were doing was seriously 
wrong and deserving of punishment (if under 14)     X   

Family circumstances X X X* X X X  

Willingness and ability of those with parental 
responsibility to exercise discipline and control X X X X X X  

Availability of care, supervision and support       X

Antecedents X X X* X X X  

Victim Related

Victim’s interests     X   

Outcome Related

Availability and/or efficacy of alternatives to 
prosecution X X X* X X X  

Available sentencing options X X X* X X X X

Welfare and rehabilitation of accused    X    

Other

Prosecution would be harsh, harmful and/or otherwise 
inappropriate X X * X X X  

Prosecution would cause emotional or social harm   X     

Prosecution would be counterproductive to objectives of 
youth justice       X

* Factor listed in the NSW Consultation Draft.

There are large similarities between the factors listed in the ACT, Commonwealth, NSW, NT, Queensland 
and SA Guidelines. In contrast, the WA Guidelines only identify three relevant considerations: the 
availability, of care, supervision and support for the offender, the available sentencing options, and 
whether prosecution would be counterproductive to the objectives of youth justice.

D. Irrelevant Considerations
In addition to providing prosecutors with guidance on the factors they should consider in deciding whether 
to prosecute an offence, the guidelines also list factors that must not influence the decision to prosecute 
(see Table 7). There is a large degree of similarity in these factors across jurisdictions. All jurisdictions 
agree that the nationality or ethnicity, sex or gender, religion, or political associations, activities, and/or 

93 Tas Guidelines, n 10, 9.
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beliefs of the accused or any other person should not influence the decision to prosecute, with various 
jurisdictions additionally including in this list race, sexual preference, marital status, social position or 
affiliation, and cultural views. Further, the guidelines agree that the decision to prosecute should not be 
influenced by the prosecutor’s personal feelings concerning the accused or the victim, with the NSW, NT, 
and Victoria Guidelines additionally listing the prosecutor’s personal feelings concerning the offence, 
and the WA Guidelines framing these considerations under the broader category of the prosecutor’s 
feelings concerning the prosecution. Finally, the guidelines of each jurisdiction provide that the decision 
to prosecute should not be influenced by any political advantage, disadvantage, or consequences to the 
government or any other group or association, or the possible effect of the decision on the personal or 
professional circumstances of those responsible for the decision, with the NSW and NT Guidelines 
additionally listing possible media or community reaction to the decision, and the Tasmania Guidelines 
listing strong public opinion for or against prosecution.

TABLE 7. Factors that must not Influence the Decision to Prosecute by Jurisdiction

ACT Cth NSW NT Qld SA Tas Vic WA 

Characteristics of the accused or any other person

Race X* X X*# X* X X X X  

Nationality or ethnicity X* X X*# X* X X X X X**

Sex or gender X* X X*# X* X X X X X**

Gender identity   #       

Sexual preference X*        X**

Marital status X*        X**

Religion X* X X*# X* X X X X X**

Political associations, activities, beliefs 
or opinions X* X X*# X* X X X X X**

Social position or affiliation X*  X*      X**

Cultural views         X**

Personal feelings concerning the

Accused X X X# X X X X X  

Victim X X X# X X X X X  

Offence   X X    X  

Prosecution         X

Other

Any political advantage, disadvantage 
and/or consequences for the 
government or any other group or 
association

X X X# X X X X X X

Possible effect on the personal or 
professional circumstances of those 
responsible for the decision

X X X# X X X X X X

Strong public opinion for or against 
prosecution       X   

Possible media or community reaction   X X      

* Unless these factors have special significance to the commission of the offence or should otherwise be taken into consideration 
objectively/as a matter of fairness to the accused.

** Unless relevant to the elements of the offence.
# Factor listed in the NSW Consultation Draft.
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IV. THE IMPLICATIONS OF DIFFERENCES FOR THE DECISION TO PROSECUTE

As the above analysis shows, while Australia’s prosecutorial guidelines are broadly similar across 
jurisdictions, there are quite a few variations. When the 1990 Guidelines were drafted, they aimed to 
ensure that each jurisdiction was operating under the same test.94 Uniformity across jurisdictions was 
seen to be an important and desirable goal.95 However, over time, different jurisdictions have diverged, 
perhaps as a consequence of each jurisdiction responding to its own unique circumstances and challenges, 
but perhaps also because of the natural differences of view between decision-makers across the country 
and across time. It is difficult to maintain uniform approaches between jurisdictions as key personnel 
and stakeholders change.

There are, of course, positives in diversity. Colvin, commenting on the draft model criminal code, 
noted that State jurisdiction over criminal law matters “creates an opportunity for different regions to 
develop their criminal law in different ways”,96 and that “[s]ome diversity of criminal law is a natural 
and appropriate feature of a Federal system of government”.97 This sentiment is relevant here. While 
consensus across jurisdictions around the general principles to be applied in making the decision to 
prosecute is desirable, this does not mean that each jurisdiction must rigidly adhere to identical guidelines. 
Each jurisdiction also needs the flexibility to respond to its social and cultural context.

All the prosecutorial guidelines identify the same two key considerations in deciding whether or not to 
prosecute a case – the evidentiary strength of the case and whether a prosecution would serve the public 
interest. These considerations are central to the prosecutor’s role as a gatekeeper to the criminal justice 
system, ensuring that meritorious cases are prosecuted and unnecessary criminal trials are prevented. 
The jurisdictions differ, however, in how they formulate these considerations and the factors relevant to 
their assessment.

The extent to which these variations might affect prosecutorial decision-making is unclear. While 
different phrasings of the same or similar tests may be inconsequential in clear-cut cases with strong 
evidentiary foundations, in borderline cases where the evidence is weaker, the way a test or consideration 
is articulated may play an important role in the decision to prosecute. In those borderline cases, it is 
possible that different guidelines might produce different outcomes, such that a case that would be 
prosecuted under one set of guidelines would not be prosecuted under a different set of guidelines. For 
offences with high levels of pre-trial attrition, such as sexual assault and child sexual assault,98 the way 
the guidelines are phrased may potentially have a significant impact on whether a case is prosecuted or 
not.

It is impossible to fully ascertain the magnitude of these differences without empirical research. Most 
existing research on the decision to prosecute in Australia is doctrinal, rather than empirical. This 
article has identified a need for empirical research to uncover how aspects of the decision to prosecute 
are operationalised in practice, and the impact of different formulations of the same or similar tests on 
the decision-making process. Such research would make a significant contribution to understanding how 
prosecutors decide whether or not to prosecute a criminal case and may enhance our understanding of 
the reasons why attrition occurs at the prosecutorial stage.99

94 Bugg, n 3, 15.
95 Bugg, n 3, 15.
96 Eric Colvin, “Unity and Diversity in Australian Criminal Law: A Comment on the Draft Commonwealth Code” (1991) 15 Crim 
LJ 82, 82.
97 Colvin, n 96, 94.
98 Cashmore, Taylor and Parkinson, n 60; Daly and Bouhours, n 60.
99 Some empirical research on this topic is currently being conducted. In 2016, some of the co-authors on this article were awarded 
an Australian Research Council Discovery Project to investigate how police and prosecutors make decisions in child sexual abuse 
cases, including which cases proceed and why, how police and prosecutors confer with each other, and when and how they consult 
with complainants and their families.


