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PRELIMINARIES
Abstract…
What is the effect of occupational health and safety regulator intervention on the
Australian Army?
Purpose: The purpose of this research was to investigate how Regulator intervention influenced
the Australian Army’s behavioural compliance, after changes to OHS legislation, and how
outcome performance could be measured. Military members are trained for brinkmanship, to
positively navigate the edge between recklessness and risk avoidance, sometimes with
catastrophic consequences. The removal of Crown exemption from Commonwealth OHS
legislation in 2004 was followed by a series of prosecutions of the Australian Defence Force
(ADF), particularly the Australian Army, for death and serious injury in training. This provided
a unique opportunity to study what interventions are most effective, how regulator intervention
prevents harm, and how that could be measured in a high-risk work environment.
Methods: A literature review identified the most effective interventions were new OHS
regulations and regulatory inspections. A model for regulatory intervention was developed,
showing regulatory and contextual factors that influence a decision to comply. A case study of
the death of Trooper Angus Lawrence from heat stroke in 2004 was undertaken, to determine
which factors most influenced behavioural compliance in the Army. The model had to be
redesigned into a matrix to show how factors overlap in the real world. Available data sets were
reviewed to assess if changes in incident and injury rates could be linked to intervention, and
provide a performance measure for the Regulator.
Results: Combined regulatory factors had more influence than contextual factors. The most
significant regulatory factors affecting decision making were reduced awareness and perception
of relevance, which contributed to a reduced understanding of how to comply at the operational
level of decision-making.
Non-regulatory contextual factors were less evident, but more influential at the tactical level,
and could be improved by Regulator communication penetrating the Army workplace. Comcare
lacked a network to communicate external legislative requirements because ADF members are
exempt from consultative arrangements which undermined a key objective of the OHS Act.
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The absence of trained uniformed Health and Safety Representatives in the workplace,
empowered to stop work, was a key factor. Fear of prosecution and penalties were not
influential in decision making. Ability and willingness to comply became evident after a breach
was detected and understood.
Comcare did not have access to reliable injury data for the ADF or Army because rehabilitation
and compensation arrangements were historically complicated, and Defence members are not
included in key national data sets. The frequency and severity of data on heat illness in the
Defence incident data base was not considered reliable, therefore the effect of changes to the
OHS Act on performance outcomes could not be measured.
Conclusions: The effect of OHS regulator intervention on the Australian Army could not be
reliably measured. Changes to the OHS Act in 2004 were not associated with improvements in
regulatory administration or behavioural compliance in the Army, and regulator performance
could not be reliably measured. This thesis questions if Defence Declarations and Exemptions
from consultative arrangements are still relevant, or if they create unintended liability for
military commanders.
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CHAPTER 1: INTRODUCTION
1.1 Background
In 1996 two Australian Army Black Hawk helicopters collided near Townsville during a night
training exercise, resulting in 18 dead and 12 injured members.
During the afternoon of 12 Jun 1996, a formation of six Black Hawk helicopters
performed a day light practice assault on a hill top near Townsville. The formation
comprised two rows of three aircraft flying abreast, with the lead aircraft located in the
front left corner (referred to as BLACK 1). The actual manoeuvre was performed that
evening at around 6 pm, with aircrew relying on night vision goggles (NVGs) for visual
clues. NVGs significantly impair vision by reducing the field of view to approximately
40 degrees, less than half normal vision, and reduces the contrast of the terrain. During
the final stages of approach to the target area, the lead aircraft and the aircraft to its
immediate right (referred to as BLACK 2) collided in flight. The main rotor blades of
Black 1 sliced through the aft section of Black 2. Both aircraft fell to the ground where
they were consumed by fire. In all, 18 men lost their lives (Roberts & Clark, 1999).
The Military Board of Inquiry (BOI) identified systemic factors and issued 79
recommendations. The Commonwealth and Queensland Directors of Public Prosecutions
declined to lay criminal charges. The Australian Army implemented the BOIs corrective actions
with ministerial oversight (Hansard, 1997a). If the Army had been subject to external safety
regulator action, what additional benefit would prosecution have served? What effect does
regulator intervention have on the military?
In 2004, the Australian Government’s immunity from prosecution was removed from the
Commonwealth Occupational Health and Safety (OHS) Act. This was perceived as a significant
change to enable the Regulator to impose civil penalties on federal government departments, to
punish non-compliance. In the seven years, from 2004 to 2011, the Commonwealth, as the
employer of Australia’s Defence Force (ADF), was subject to enforcement action by Comcare,
the Commonwealth OHS Regulator for nine serious offences. Seven of those directly involved
the Army, an average of one enforcement action per year.
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The Regulator, through the Federal Court, imposed significant penalties and enforceable
undertakings on the Army for traumatic death and injury involving heat stroke, peanut allergies,
accidental shooting, night roping, unguarded boat propellers and hazardous chemicals. The
frequency of enforcement action could be seen in a number of ways:
•

the successful enforcement of the law on a habitual offender,

•

the failure of regulation to prevent harm, and/or

•

the failure of prosecution to deter non-compliance.

Serving the nation is risky work. During the same the period, 2004 to 2011, 48 members of the
ADF died on operations, in Afghanistan, (31), Nias Island (9), East Timor (2), Fiji (2), Iraq (1),
Kuwait (1), the Solomon Islands (1) and Border Patrol operations (1) (AWM, 2004-2011).
These deaths were caused by enemy fire, explosives, accidental and self-inflicted shooting,
vehicle accidents, helicopter crashes, falls, drowning and illness. These were not the subject of
Regulator enforcement action, but in some instances a Coronial Inquest was held by a State or
Territory Coroner in Australia. There is no federal Coroner in the Commonwealth jurisdiction.
Defining accidents and incidents is problematic. The OHS Act 1991 referred to accidents, but
did not contain a definition. The WHS Act 2011 does not refer to accidents, it refers to notifiable
incidents. Perrow’s (1999) normal accident theory differentiates an accident as the failure of a
complex system that causes its intended output to stop or be stopped, and an incident as the
failure or damage of part of a system, which may or may not affect the system’s output. Hicks
(1993) defines two types of military accidents:
•

industrial accidents that occur in a military setting eg nuclear reactor accidents that
destroy submarines, and

•

combat accidents whose character is peculiarly military, eg "friendly fire".

Comcare does not investigate all incidents in the ADF, nor does a Coroner, nor do police.
Regardless of whether or not investigations are conducted by any other authorities, or whether
an incident results in death or injury, the ADF investigates all incidents to inform decisionmaking. An investigation may escalate into a higher level of inquiry, and may recommend
disciplinary action under military law, but the primary purpose is to establish the facts in order
to prevent a future occurrence. The focus of regulator investigations is to determine if a
contravention of legislation has occurred and to ensure that those who breach their duties and
obligations are held to account. So how does prosecution make the military workplace safer?
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1.2 The Australian Defence Force
Grouped together, Defence is the Government’s largest Department and one of the largest
employers in Australia (Dept of Defence, 2016a):
•

58,000 full time Army, Navy and Air Force members,

•

19,000 part time Army, Navy and Air Force Reservists,

•

18,000 civilian public servants, and

•

25,000 Cadets (civilian community and school-based, 12 to 20 years old) and adult
instructors (over 18 years old).

The profession of arms exists as a means by which Governments utilise the application of force
to solve social problems (Hackett, 1962). Professional military forces are expected to exercise
authoritative judgement in the application of force when directed by political leaders to act in
the interests of its nation. When Australia was developing its fledgling industrial safety
legislation, the military were not included. Australia’s involvement in two World Wars (19141918 and 1939-1945), focused the nation on repatriation and war service benefits for living
veterans, and respect for the dead. Until less than 30 years ago, the safety of training and
operations, at home and abroad, was entrusted to the services, to self-regulate in war and peace.
Defence work is distinct from civilian work, because the Government requirement to train and
respond decisively to military threats at short notice is an external factor beyond its control.
The mission of the ADF is to defend Australia and its national interests.
The mission of the Australian Army is to prepare land forces for war in order to defend
Australia and its national interests.
War is a phenomenon that involves complex political, cultural, legal, economic and
environmental factors, and technical systems. An effective Defence force must be constantly
training and ready to fight, but its skills and knowledge are also relied on in times of peace. The
ADF provides aid to civil and international communities in times of disaster by delivering
supplies to isolated remote communities, including fodder to stranded stock, and evacuating
those in medical need. It performs unparalleled search and rescue missions over the enormous
continent of Australia and the vast international waters that surround it. It is on display at
ceremonial occasions and in the background of security arrangements for major events. It has
a long history of providing personnel to United Nations peacekeeping missions throughout the
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world, and leadership influence through the training of other nations’ forces. Despite a public
perception that Australia has enjoyed long periods of peace, Table 1 demonstrates that ADF
members have been recognised with the award of service medals for warlike and non-warlike
operations, in every decade since the end of World War II.
Table 1 –Defence Honours and Awards
Australian Active Service Medals (AASM) and Australian Service Medals (ASM) awarded since 1945

Australia-Special Ops
Germany
Japan
Papua New Guinea
South West Pacific
Indonesia
Germany/Berlin
Kashmir/India/Pakistan
Malaya
Middle East
Korea
Korea
Cambodia/SE Asia
Far East
Indonesia/SE Asia
Laos/SE Asia
Thailand/SE Asia
Vietnam/SE Asia
Malaysia/SE Asia
Singapore/SE Asia
Thailand-Malay
Malaysia
Thailand
Thailand
Vietnam
West New Guinea
Thailand
SE Asia
Australia/Special Ops
East Timor
Kashmir
Korea
Malaysia/SE Asia
Middle East

1945
1945
1945
1945
1945
1947
1948
1948
1948
1948
1950
1950
1955
1955
1955
1955
1955
1955
1960
1960
1960
1962
1962
1962
1962
1962
1965
1971
1975
1975
1975
1975
1975
1975

1975
1951
1952
1975
1956
1951
1949
1975
1960
1975
1953
1975
1975
1971
1975
1975
1965
1962
1975
1975
1966
1966
1965
1973
1963
1968
1975
ongoing
ongoing
ongoing
1989
ongoing

ASM*
ASM*
ASM*
ASM*
ASM*
ASM*
ASM*
ASM*
AASM*
ASM*
AASM*
ASM*
ASM*
ASM*
ASM*
ASM*
ASM*
ASM*
ASM*
ASM*
AASM*
AASM*
AASM*
ASM*
AASM*
ASM*
AASM*
ASM*
ASM
ASM
ASM
ASM
ASM
ASM

Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Warlike
Non-Warlike
Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Warlike
Warlike
Warlike
Non-Warlike
Warlike
Non-Warlike
Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
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2010-19

2000-09

1990-99

1980-89

1970-79

1960-69

1950-59

1945-49

Service

Medal
*19451975

To

Location

From

Source: (Dept of Defence, 2019)

Singapore/SE Asia
Sumatra/SE Asia
Vietnam
Irian Jaya
Australia/CT & SR
Sinai
Uganda
Gulf
Iran & Iraq
Namibia
Pakistan/Peshawar
Kuwait
Cambodia
Iraq
Iraq
Kuwait
West Sahara
Balkans
Somalia
Cambodia
Sinai
Somalia
Haiti
Mozambique
Rwanda
Balkans
Bougainville
Guatemala
Iraq
East Timor
E Timor/Timor Leste
Solomon Islands
Afghanistan/Middle E
Ethiopia & Eritrea
Sierra Leone
Iraq
Solomon Islands
Sudan
Fiji/South Pacific
Lebanon
Southern Lebanon
South Sudan

1975
1975
1975
1976
1979
1982
1982
1986
1988
1989
1989
1990
1991
1991
1991
1991
1991
1992
1992
1993
1993
1993
1994
1994
1994
1997
1997
1997
1998
1999
1999
2000
2001
2001
2001
2003
2003
2005
2006
2006
2006
2011

1975
1981
ongoing
1986
1984
1989
1991
1990
ongoing
ongoing
1993
2003
1998
ongoing
1997
1993
1999
ongoing
1995
1996
2002
1996
ongoing
2003
2003
2003
2006
2002
ongoing
ongoing
2003
ongoing
ongoing
ongoing
2008
ongoing

ASM
ASM
AASM
ASM
ASM
ASM
ASM
ASM
ASM
AASM
ASM
ASM
AASM
AASM
ASM
AASM
ASM
AASM
ASM
ASM
ASM
AASM
ASM
ASM
AASM
ASM
ASM
ASM
ASM
AASM
ASM
ASM
AASM
ASM
AASM
AASM
ASM
ASM
ASM
ASM
AASM
ASM

Non-Warlike
Non-Warlike
Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Warlike
Non-Warlike
Non-Warlike
Warlike
Warlike
Non-Warlike
Warlike
Non-Warlike
Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Warlike
Non-Warlike
Non-Warlike
Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Warlike
Non-Warlike
Non-Warlike
Warlike
Non-Warlike
Warlike
Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Non-Warlike
Warlike
Non-Warlike
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2010-19

2000-09

1990-99

1980-89

1970-79

1960-69

1950-59

1945-49

Service

Medal
*19451975

To

From

Location

The essential basis of the military life is the ordered application of force under an
unlimited liability (Hackett, 1962).
On enlistment, members pledge to discharge their duty, which often involves working in
hazardous conditions, where risks are reasonably foreseeable by any community standards. The
current WHS legislation, introduced in 2012 (Commonwealth of Australia, 2011), imposes a
duty on a person to eliminate risks to health and safety, so far as is reasonably practicable. This
puts Defence leaders in an unenviable position.
It ought to be obvious that Defence knowingly puts people at risk, in training them for war and
peace. Ministerial declarations are authorised by the Government of Australia to exempt
uniformed members from specific sections of the WHS Act, and its predecessor, the OHS Act.
Unlike police and other emergency service workers, uniformed ADF members do not have the
option to participate in industrial action, form unions or be appointed as Health and Safety
Representatives (HSR). ADF members do not have the right to cease work, where they are
concerned about risks to their health or safety, or disobey orders, without fear of consequences.
Military leaders at all levels, train and practice the art of taking risk. ADF members are trained
for brinkmanship, to positively navigate the edge between recklessness and risk avoidance, in
complex and dangerous environments. Continued exposure to high-risk combat training
diminishes the perception of threat, compared to actual hazards and risks. For many outdoor
recreational activities, the role of perceived risk versus actual risk is a drawcard, and its
widespread use in military training scenarios fosters an appetite for mastery of risk in the ADF
population.
Understanding the socially constructed concept of risk from the perspective of the military in
an ordered society is a challenge for OHS Regulators, and vice versa (Turner & Tennant, 2009).
Both organisations must achieve a mutual understanding of the definition of compliance, in
order to protect the men and women of arms, who would willingly sacrifice themselves to
protect the nation. The “unlimited liability clause in a soldier’s contract” (Hackett, 1962) sets
them apart from civilian workers. A Regulator that understands the context of military risk is
likely to have more influence to prevent harm, than one that prosecutes unintended
consequences in a complex and high-risk work environment.
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1.3 Outline of the Thesis
Key points of the thesis are presented as follows:
•

Chapter 1:
o Background information on the Australian Defence Force is discussed to
provide context.

•

Chapter 2:
o The way in which OHS regulation works and how it interacts with the ADF is
explained.
o Regulator intervention methods, models and performance measures are
explored.
o A summary of Regulatory proceedings against the ADF shows the removal of
Crown exemption affected regulatory administration and behavioural
compliance.
o Measures for successful intervention are proposed.
o A theory model for regulatory intervention in the military is proposed and
questions for further research are formulated.

•

Chapter 3:
o The research problem is defined and refined.
o Key performance measures for a regulator are established.
o Using the theory model, a methodology for assessing the Regulator’s influence
on decision making towards behavioural compliance is developed.
o A case study and sources of evidence are identified.
o Ethics approval process is explained.
o A measurement of outcome performance for the Regulator is proposed.
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•

Chapter 4:
o The case study is unpacked.
o Factors that influence behavioural compliance in the military are discussed.
o Measures of outcome performance for the Regulator are discussed.

•

Chapter 5:
o The model for regulatory intervention is compiled showing the factors that
affected behavioural compliance in the case study.
o Findings and future implications are discussed.
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CHAPTER 2: LITERATURE REVIEW
2.1 Purpose
The purpose of the literature review was to answer the question, what is the effect of OHS
Regulator intervention on the Australian Army? Research centred on the following set of sub
questions to answer the primary question:
•

How does OHS regulation work in Australia?

•

What types of OHS Regulator intervention are most effective?

•

How does the OHS Regulator measure success?

•

What is the effect of OHS Regulator intervention on the Australian Army?

2.2 How does OHS Regulation Work in Australia?
2.2.1 State and Territory OHS Regulation
Prior to 1901, Australia consisted of six self-governing British colonies, and OHS legislation
in each colony originated from the British shops and factories legislation (Industry
Commission, 1995). When the British government legislated to allow the colonies to unite
under a Constitution, powers were divided between the colonies, which became States, and a
federal government. The Commonwealth Constitution granted the Commonwealth government
specific

responsibilities

for

taxation,

defence,

foreign

affairs,

and

postal

and

telecommunications services. The Constitution did not give the federal government a general
power to legislate for work health and safety (ANU, 2017).
Over time the six States, and later two Territories, each developed a plethora of prescriptive
OHS statutes and regulations, which were enforced by their own Regulators. These laws were
eventually consolidated to some degree into principal OHS Acts, with supporting legislation,
in each jurisdiction. The 1972 Robens Report influenced the move towards a general duty of
care imposed on employers with control over the workplace, supported by detailed regulations
and codes of practice (Industry Commission, 1995).
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2.2.2 OHS Regulation and the Military
When the Australian Army was established in 1901, the first recruits were required to sign a
form of indemnity that stated they had no claim upon the Commonwealth government, in case
of disablement or death (Sutherland, 2006). Over 28,000 volunteers, part time militia and fulltime regular soldiers from the six separate colonies were brigaded into the Commonwealth
Military Forces (CMF) under a new and financially constrained federal government (Stockings,
2007). Defence expenditure was a low priority at a time when the country’s economy was
suffering in a severe drought, and 75% of customs revenue was promised to the states for the
first 10 years of federation.
Compensation coverage for military personnel was provided under the Defence Act 1903 and
the Naval Defence Act 1910. The Commonwealth Workmen’s Compensation Act 1912 did not
explicitly include members of the ADF until 1949 (Dept of Veterans Affairs, 2011). War
service compensation arrangements improved with the advent of World War I in 1914.
Returned servicemen pressured the government, to transform compensation from a gratuity to
an entitlement, resulting in the establishment of the Australian Soldiers Repatriation Act in
1917. Repatriation legislation supported those who served in conflicts in World War II, Korea,
Borneo, Malaysia and Vietnam, until it was repealed in 1986.
During times of war and peace, the services exercise internal regulation of working conditions
through strict discipline and military law. Military courts have the authority to issue harsh
punishments, including imprisonment. Non-compliance with military laws can be applied to
actions that contribute to accidents and injury, thus negligence can be dealt with as a discipline
matter. The Commonwealth Defence Act 1903 contained provision for the death penalty for
the offences of mutiny, desertion and treason, up until the Defence Force Reorganization Act
1975 (AWM, 2019).
After Australia’s involvement in the Vietnam War ended in 1973, the federal government
complicated Defence repatriation and compensation arrangements, trying to differentiate
between operational, hazardous, peace-time, warlike and non-warlike service. In 1986 the
Veterans Entitlement Act (VEA) was introduced to cover operational service, administered by
the Department of Veteran’s Affairs. The Safety, Rehabilitation and Compensation Act
(SRCA) was introduced in 1988 to cover service not deemed to be operational or warlike.
Comcare was established in 1988 as a statutory authority to manage compensation

10 of 131

arrangements for civilian Commonwealth employees under the SRCA, and Defence members
during peace-time service.
2.2.3 Introduction of Commonwealth OHS Regulation
The federal government did not regulate the health and safety of its employees, until 1991,
instead relying on the State and Territory inspectorates (Walters, Johnstone, & Kaj, 2011)
(Bohle & Quinlan, 2000). In some States and Territories, safety and workers compensation
were regulated by one organisation, in others the authorities were separate. When the
Occupational Health and Safety (Commonwealth Employees) Act 1991 was introduced,
Comcare’s responsibilities for the management of workers compensation claims were extended
to include administration of the OHS Act.
The Commonwealth Regulator could not be established as a head of power because the
Constitution did not give the federal government the authority to do so. The Commonwealth
jurisdiction covered Commonwealth employees, government authorities like Australia Post,
and the ADF. Commonwealth employees were located within the geographical boundaries of
a state or territory jurisdiction, including Defence establishments occupying Crown land
belonging to the Commonwealth.
On its introduction, the OHS (CE) Act 1991 (Commonwealth of Australia, 1992) gave limited
guidance as to how compliance was to be achieved. The Act imposed general duties with an
emphasis on consultative arrangements:
•

Employers in relation to employees.

•

Employers in relation to third parties.

•

Manufacturers in relation to plant and substances.

•

Suppliers in relation to plant and substances.

•

Persons erecting or installing plant in a workplace.

Available compliance mechanisms were:
•

Provisional improvement notices issued by HSR.

•

Investigations concerning compliance, accidents or dangerous occurrences.

•

Prohibition notices issued by Comcare investigators.

11 of 131

•

Protection of employees who complain about an OHS matter, assist an investigation or
cease work at the direction of an HSR.

•

Fines for breaches of the act.

Proceedings for breaches of the Commonwealth Act could only be taken by way of criminal
prosecution (DEEWR, 2004). Voluntary compliance was encouraged but this was not expressly
stated in the Act (DEEWR, 2004). ADF personnel who are subject to administrative and
disciplinary proceedings under military law, can also face criminal charges under State and
Territory law, but not both for the same offence.
The accidental shooting death of Private Jacinta Watson during a range practice at
Greenbank Rifle Range on 10 September 1994, resulted in a Senior Non-Commissioned
Officer being charged and acquitted of unlawful killing in a Queensland court on 4 June
1996. The family was distressed when advised by the Army that charges could not be
laid under military law, when a person has already been charged under another Act, so
further action could not be taken (Hansard, 1997b).
In 1995, the Industry Commission reported there was too much OHS legislation in Australia,
(over 150 statutes), it was inconsistent between jurisdictions, Codes of Practice were
inadequate, and enforcement was not directed at prevention and deterrence.
The current system of prosecutions leading to fines and other penalties in Australia ...
lacks sufficient force as an incentive for prevention. An effective enforcement and
penalty system would act as a strong punitive and financial incentive for employers to
comply with regulation. It is recommended that inspectorates in each jurisdiction give
a higher priority to deterrence in the enforcement of their OHS legislation (Industry
Commission, 1995).
Comcare relied on the organisations within its jurisdiction to self-regulate, in line with
recommendations by the Industry Commission. Regulated organisations were left to define
compliance in their own terms.
The Commission proposes that there should be greater emphasis on individual
enterprises and industries developing their own voluntary standards and codes of
practice. This is the route to best practice, as it better accommodates the circumstances
of individual workplaces. To date, too much reliance has been placed upon government
to lead the development of codes of practice (Industry Commission, 1995).
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The Commonwealth jurisdiction had a policy vacuum. State and Territory OHS legislation
worked side by side with electrical, transport, explosives, mining, dangerous goods, fire and
building legislation. The same was not replicated in the Commonwealth jurisdiction due to the
historical separation of State and Federal responsibilities. From 1985 to 2005 the National
Occupational Health and Safety Commission (NOHSC) was responsible to develop uniform
national Codes of Practice and standardized information, but tripartite consultation
arrangements were slow at achieving consensus (Industry Commission, 1994). Documents
produced did not provide the detailed guidance required to interpret the legislative requirements
in regulations (Industry Commission, 1995).
The Commonwealth OHS Act did not apply to school aged Cadets, Instructors and Officers of
Cadets until 1999. Australian Army Cadets were formed in schools and regions under State
auspices in the 1800s, well before the Australian Army was established under the federal
Defence Act. Political influences over time blurred their status and the nature of their
association with the ADF. Cadets were not “employees” under federal OHS or compensation
law, and were not defined as ADF members for the purposes of military law. A tragic vehicle
accident led one family to successfully lobby for changes to the law.
Cadet Under Officer (CUO) Francis Clare Stokes, 18, died while attending an Army
Cadet activity at Bulimba Station in North Queensland on 20 June 1997. Clare was
decapitated and five school aged Cadets were injured when the unroadworthy Toyota
Landcruiser utility on which they were travelling overturned on a sandy road. The
vehicle was loaded beyond its capacity, carrying 16 people, 14 sitting on their packs in
the tray. The Queensland State Coroner held an inquiry in four towns over a period of
seven months, and three people were charged with manslaughter (Hansard, 1999a).
Mrs Stokes said when her daughter died the Defence Force denied responsibility for the
cadets (Hansard, 2001).
The family lobbied to change the Defence Act which stipulated at s62(9) that “the Chief
of Army shall administer the Australian Cadet Corp”, but also stated “a cadet in the
Australian Cadet Corps is not a member of the Army” s62(4). Legislative changes in
October 1976 had removed the Army's command authority for cadets, whilst leaving in
place the administrative oversight responsibilities (Hansard, 1999b).
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The Coronial Inquiry and criminal prosecution exposed an absence of legal responsibility that
was not in line with community expectations. Changes to command and training arrangements
for Cadets and staff were put in place from November 1997 (Hansard, 1999c).
In 1999 the Minister of Employment, Workplace Relations and Small Business declared
that members of the Air Training Corps, the Australian Cadet Corps and the Naval
Reserve Cadets were employees of the Commonwealth for the purposes of the OHS (CE)
Act 1991 (Commonwealth of Australia, 1999) (Dept of Defence, 2000).
Successive Government reports concluded that the operation of the federal OHS Act was
problematic. Commonwealth OHS legislation lacked detail, had gaps in coverage and created
confusion over jurisdictional responsibilities.
Comcare advised that there are a number of areas of OHS regulation which are not
addressed in detail by the Australian Government legislation (Productivity
Commission, 2004).
Comcare does not appear to have developed industry-specific codes to cover selfinsurers in hazardous industries such as construction and road transport (DEEWR,
2008).
When the Commonwealth OHS Act is compared with OHS statutes in the states and
territories, it appears that the evolution of the OHS Act has resulted in complexities,
especially in relation to coverage and jurisdictional boundaries (DEEWR, 2008).
The Tanzer Review in 1999 proposed that the ADF be removed from the OHS (CE) Act 1991,
or that ADF specific OHS legislation be enacted, because the ADF must conduct training that
is inherently more dangerous than civilian employment (Dept of Veterans Affairs, 2011). He
reasoned that if compensation arrangements needed to recognise the special requirements of
military service, so too should safety arrangements. This recommendation was not
implemented.
It is interesting to note that the Commonwealth OHS Act 1991 provided for the appointment of
Investigators, in contrast to State and Territory Acts that appointed Inspectors. Commonwealth
Investigators were not recruited or trained with OHS knowledge and skills, to educate, advise
and enforce compliance in complex high-risk civilian or military workplaces. Unlike State
Regulators, Comcare recruited former police officers with a knowledge of investigations, rather
than trade or tertiary OHS qualifications (DEEWR, 2008).
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With regard to Comcare, there appeared to be no emphasis on industry or OHS
experience in terms of recruitment. Under the more clear duty of care provisions in
state schemes, inspectors often make complex judgements and it is difficult to see how
this can be done effectively without a sufficiently expert knowledge of OHS. There was
no evidence to suggest that Comcare was seeking to learn from the recruitment
experience of state OHS agencies, nor was there evidence that investigator training was
addressing this issue (DEEWR, 2008).
An inadequate knowledge of safety systems in civilian and military work environments,
coupled with the adversarial culture prevalent in Workers Compensation investigations, would
have done little to prepare Comcare Investigators for an advisory role. This may have
contributed to Comcare taking a reactive approach to investigations.
The Commonwealth’s approach to OHS appears to rely heavily on employers' voluntary
compliance, supported by targeted auditing and exception reporting. By contrast, state
and territory OHS systems are far more based on proactive - rather than reactive supervision, involvement and enforcement (DEEWR, 2008).
When examining OHS schemes, the Industry Commission (1995) stated enforcing compliance
with duty of care requires inspectorates to concentrate on failures in risk management systems,
rather than individual breaches of regulations. Until 2006, there was no legislative requirement
in the Commonwealth OHS Act to implement formal risk management processes (Gaidow &
Boey, 2005).
2.2.4 Defence Declarations and Exemptions for Defence Related Purposes
The OHS (CE) Act 1991, empowered the Chief of the Defence Force to declare that specific
provisions would not apply to Defence members. On 3 Dec 1991, a Declaration was signed that
s24 – 38 would not include members of the ADF (Commonwealth of Australia, 1991). These
exclusions undermined one of the objects of the OHS Act, to foster a co-operative consultative
relationship between employers and employees on the health, safety and welfare of such
employees at work. Defence exemptions from the OHS Act are listed in Table 2.
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Table 2 - Defence Exemptions from the OHS Act 1991
Source: (Commonwealth of Australia, 1995)

24

Designated work groups

25

Health and safety representatives

26

Term of office

27

Training of health and safety representatives

28

Powers of health and safety representatives

29

Provisional improvement notices

30

Duties of employers in relation to health and safety representatives

31

Resignation etc. of health and safety representative

32

Disqualification of health and safety representatives

33

Deputy health and safety representatives

34

Health and safety committees

35

Functions of health and safety committees

36

Duties of employers in relation to health and safety committees

37

Action by health and safety representatives

38

Directions to perform other work

The Declaration constrained the rights of individuals, that were seen to be incompatible with a
military command structure (Commonwealth of Australia, 2012). It effectively asserted the
authority of the ADF discipline system, above that of the Regulator.
The various exemptions enjoyed by Government bodies reduce the effectiveness of OHS
regulations. There is general consensus that such immunities should be removed
(Industry Commission, 1994).
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On 10 Apr 1995 a further Declaration was signed (Commonwealth of Australia, 1995):
•

s68 Notification of accidents and dangerous occurrences does not apply in relation to
members of the ADF involved in:
• ADF operational deployments,
• ADF deployments in support of the United Nations, or
• Organised ADF sporting activities.

This Declaration was a practical requirement to recognise that deployed forces are often remote
from Australia and have existing systems in place to notify incidents through the chain of
command. The organisation may not meet regulatory time frames for reporting when actively
engaged in its mission in hostile environments. It does not exclude the Regulator from
exercising jurisdiction overseas. Historically, Comcare has not sought to use its investigative
powers in the area of operational deployments (Dept of Veterans Affairs, 2011).
By 1998 there were 550 OHS committees and 314 Designated Working Groups reported to be
in operation in Defence (Dept of Defence, 1998a). This number is surprising given that ADF
members were exempt and civilian public servants made up approximately 15% of the
workforce. It was a reflection of the legislative weight placed on consultative arrangements,
with no influence on the sector with arguably the most risk, the members of the ADF.
Exemption from legislation is not uncommon for the ADF. Since at least 1991, the Defence Act
1903 s123 has specifically granted immunity from certain State and Territory laws
(Commonwealth of Australia, 2018b).
(1) A member of the Defence Force is not bound by any law of a State or Territory:
(a) that would require the member to have permission (whether in the form of a
licence or otherwise) to use or to have in his or her possession, or would require
the member to register, a vehicle, vessel, animal, firearm or other thing belonging
to the Commonwealth; or
(b) that would require the member to have permission (whether in the form of a
licence or otherwise) to do anything in the course of his or her duties as a
member of the Defence Force.
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The Defence (Road Transport Legislation Exemption) Act 2006 exempts ADF workers and
visiting foreign forces from State or Territory legislation for Defence related purposes.
Exemptions are usually granted on the basis that the Defence Act provides an internal system
of regulation to the same standard or higher, than would otherwise be applicable. Exemptions
were likely to increase the perception that any external regulatory authority was subordinate to
Defence regulations.
2.2.5 The Shield of the Crown
Under the ‘Shield of the Crown’ the Commonwealth is presumed not to be bound by legislation,
unless Parliament states that it is (Industry Commission, 1994). Comcare’s inexperience and
effectiveness as an OHS Regulator came into question because “Crown Immunity” limited its
authority to prosecute Commonwealth entities, such as the ADF. The Industry Commission
(1994) observed that Comcare was severely restricted in its capacity to ensure compliance with
the OHS Act, while government departments and business enterprises were immune from
prosecution.
Historical exclusions, declarations and exemption from OHS legislation implicitly reinforced
the necessity for the ADF to self-regulate its training and operations. Whilst the forces could
effectively operate without external oversight from the Regulator, the Service Chiefs have
always been accountable directly to the Minister for Defence. The most serious accidents in the
1990s resulted in high level investigation reports which were tabled in Parliament.
2.2.6 ADF Investigations
The Army Black Hawk crash in 1996 resulted in the ADFs largest single loss of life in
peacetime, since HMAS Voyager and HMAS Melbourne collided in 1964. The crash impacted
on the capability of a key strategic asset, Australia’s special forces, who were passengers in the
helicopters. The Commonwealth and Queensland Directors of Public Prosecutions declined to
lay criminal charges (Hansard, 1997a) and a Board of inquiry (BOI) was constituted to
investigate the crash.
When a serious aircraft accident occurs, an Accident Investigation Team (AIT) is
formed, normally, within hours of the accident. Its charter is to investigate all aspects
of the accident and provide a range of conclusions. AITs follow the guidelines detailed
in the Chicago Convention on Accident Investigation. Consequently, evidence is taken
anonymously in order to assess all sources of evidence, including that which is
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incriminatory. In slower time, the relevant military Command appoints a Board of
Inquiry (BOI) which has far reaching coercive powers to compel witnesses to appear.
Evidence is taken under oath or affirmation, and the BOI is empowered to make
conclusions, findings and recommendations (Roberts & Clark, 1999).
ADF BOI, later replaced by Commissions of Inquiry (COI), are a high level of inquiry
constituted under Defence Regulations, to investigate the service related death or injury of
Defence members, or accidents that damage Defence assets. BOI/COI are internal
investigations which examine the facts of an incident in detail, in order to inform decisionmakers about serious and complex matters. They can have wide powers, but they are not courts
of law and their findings are not binding (Defence Publications, 2016).
Hearings can be open or closed to the public, parts of an open inquiry can be closed if matters
are sensitive, and their reports are not necessarily made public. They may make
recommendations for administrative or disciplinary action, which are subsequently dealt with
under the Defence Force Discipline Act (DFDA) (Commonwealth of Australia, 2016).
At a lower level, an Investigating Officer, or Inquiry Officer, could be appointed where a matter
was not considered complex, ie when a death occurred when the member was not on duty, or
when it arose from a motor vehicle accident on duty but there were no suspicious circumstances.
The evidence is not on oath, not given in public, and not tested by cross-examination. While
policy dictated that investigations must be conducted, the type of inquiry to be held was
determined by the decision maker.
Once it was determined by external authorities that criminal prosecution would not be pursued
over the Black Hawk crash, it was left to the Chief of Army to determine any internal
disciplinary and/or administrative charges. The recommendations from the BOI, summarised
below, were implemented by Army and monitored by the Defence Minister, including that a
Defence Force Flying Safety Authority be established to oversee all three services (Hansard,
1997a).
The BOI found a number of long-term systemic factors contributed to the accident, and
immediate factors arose from the planning, preparation, rehearsal and conduct of the
exercise, including:
•

The Black Hawk aircraft had a high rate of unserviceability in the two years leading up
to the accident.
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•

High pilot separation rates over a similar period had further eroded the bank of
experience at the 5th Aviation Regiment.

•

The planning for the air mission on the night of the accident was inadequate.

•

There was inadequate information about the objective.

•

There was a failure on the part of aircrew to adequately resolve conflicting
understanding of the location of specific targets.

•

The conduct of the night mission differed from that of the day mission and there was no
rehearsal of those changes.

•

The Flight Lead in Black 1 lacked experience in leading special recovery missions.

An advantage of BOI is that their outcomes are not bounded by the OHS Act. The Black Hawk
BOI revealed anomalies in compensation arrangements, where entitlements differed depending
on a member’s date of enlistment. This prompted a review and development of a single scheme,
the Military Rehabilitation and Compensation Act (MRCA) (Dept of Veterans Affairs, 2011).
A limitation of BOI is that they have no jurisdiction outside of Defence, such as the upstream
responsibilities of designers, manufacturers, suppliers and importers. It was Comcare who
eventually prosecuted the suppliers implicated in multiple deaths on board a Navy ship in 1998:
At 0900 on 5 May 1998 HMAS WESTRALIA, a Navy replenishment ship, sailed from
Fleet Base west to rendezvous with other ships off the WA coast. It was carrying 20,000
tonnes of fuel and a crew of 98. At about 1030 a significant fuel leak was noticed on the
inboard side of the port main engine and at about 1035 a fire broke out in the main
machinery space. The fire was caused by diesel fuel from a burst flexible hose spraying
onto a hot engine component and then igniting. The hose was one of a number of new
flexible hoses supplied by the ship’s support contractor, ADI Limited, to replace the
original rigid pipes. The fire resulted in the deaths of four Navy members and 114
recommendations in the BOI Report of 28 August 1998. (Dept of Defence, 1998b)
(Hope, 2003).
The Defence Force Regulations 1952 specifies the ADF’s authority to deal with deaths in
service over State or Territory law, which means a Coroner does not have automatic
jurisdiction.
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In the late 1980s the NSW State Coroner encountered major problems with the Royal
Australian Navy in his attempt to investigate the deaths of two seamen left on deck when
the HMAS Otama dived. Ultimately the matter was resolved, when the Navy became
satisfied that the State Coroner had jurisdiction and presumably decided it should not
utilise any real or perceived federal powers or attempt to utilise them (Hansard, 1998).
Under Regulation 27 of the Defence Force Regulations 1952, it is possible for a
commissioned officer to issue a direction concerning the disposal of the body of an ADF
member who dies while in service. Under Regulation 28 of these Regulations, such a
direction has the effect of overturning the jurisdiction of the Coroner. The power to
issue such a direction is subject to the direction of the Minister (Parliament of Australia,
2007).
As a result of dissatisfaction with the HMAS Westralia BOI, the families of the deceased
requested the WA Coroner to hold an inquest. A coronial hearing concluded in June 2003 and
the Coroner handed down his findings in December 2003. The Coroner made two
recommendations which contributed to further investigation and prosecution of the suppliers of
the flexible fuel hoses, a business entity under Comcare’s jurisdiction.
Following the fire, the HMAS Westralia BOI identified a wide range of deficiencies in
naval practices and made a considerable number of safety recommendations. Most have
been supported and practical measures taken to implement them. In relation to the
contractor, ADI, it appears that that organisation never had sufficiently skilled staff
(Refit Planning and Logistic Support Services) and did not act competently to maintain
the vessel within class or to monitor safety issues which were likely to arise from time
to time. (Hope, 2003).
Comcare completed its investigation into this matter in April 2003. The Commonwealth
Director of Public Prosecutions (DPP) subsequently agreed that proceedings be
instituted against ADI for an offence under s19 of the OHS (CE) Act (as a supplier).
ADI first appeared in the Perth Magistrates Court on 27 February 2004. (Comcare,
2003-04). ADI were fined $75,000 in July 2005 for failing to ensure the hoses that were
installed were safe (ABC, 2005).
Coronial inquests are similar to ADF Inquiries in that they are not judicial. They are compatible
with internal ADF investigations, and bring a sense of openness and impartiality to proceedings
that can be reassuring to grieving families.
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2.2.7 Crown Immunity Removed from Commonwealth OHS Act
In July 2004 the Military Rehabilitation and Compensation Act was introduced to recognise the
unique nature of military service (Dept of Veterans Affairs, 2011). In contrast, in September
2004, Crown immunity was withdrawn from the OHS Act, signifying Commonwealth
Departments, including Defence, would be regarded the same way as any other employer.
Significant amendments increased the likelihood and consequences of prosecution, and was
equally applicable to civilian and military workers (DEEWR, 2004) (Commonwealth of
Australia, 2004), (Commonwealth of Australia, 2006):
•

Civil penalties were introduced with the intent to speed up the process of enforcement.

•

Enforceable Undertakings were introduced.

•

Penalties for employers and employees were increased for the offences shown below in
Table 3.
Table 3 - Offences under the OHS(CE) Act 1991, amended 2004

Section Organisation

Employee

16

Duties of Employers in relation to
employees

17

Duties of Employers in relation to third
parties

18

Duties of Manufacturers in relation to
plant and substances

19

Duties of Suppliers in relation to plant
and substances

20

Duties of Persons erecting or installing
plant in a workplace

21

Duties of Employees in relation the third
parties

*Duties of care of Employees

43(2)

Failure to comply with an investigator’s
request for assistance

*Requirement to provide assistance and
information

43(5)

Failure to comply with a direction not to
disturb a workplace

46(4)

Failure to comply with a prohibition
notice
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47(6)

Failure to comply with an improvement
notice

*Requirement to comply with improvement
notice

50

Tampering with or removing a notice

*Requirement not to tamper with notices

54

Refusing or failing to give information or
provide document to SRC Commission

Requirement to give information or produce
documents

57

Failure by witness to appear before SRC
Commission

Failure of witness to attend

59

Refusal to be sworn or answer questions

Refusal to be sworn or answer questions

61

Contempt of SRC Commission

Contempt of SRC Commission

64

Prejudicing employee in employment
because of appearance at inquiry

72

Wilful or reckless interference with
protective equipment or safety device

73

Employer not to levy employees

76

Dismissing an employee because of
complaint

Note

* Provisions are only criminal offences where death or serious bodily harm results from
the breach of the provision

*Requirement not to interfere with
equipment

From 2004, the Regulator was empowered to prosecute non-compliance in the military work
environment, against a general safety framework that was developed primarily to cover
government employees in the services sector (Productivity Commission, 2004).
2.2.8 Risk Management
In 2004, the Commonwealth OHS Act did not contain any legislative requirement to implement
formal risk management processes (Gaidow & Boey, 2005). Chief of Army issued specific
standards-based risk management policy in 1998. In 2002, Defence leaders endorsed the
Australian Defence Risk Management Framework (DRMF), based on AS/NZS 4360:1999 Risk
Management. This was a top down, organisation wide, systematic approach.
A dedicated Defence Occupational Health Safety and Compensation Branch was established in
2004 following the BOI into the long-term exposure of F111 Deseal/Reseal workers to
hazardous chemicals. That inquiry revealed that over 30 years, hundreds of RAAF members
were exposed to jet fuel and solvents undertaking maintenance work inside aircraft fuel tanks
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(Clarkson, Hopkins, & Taylor, 2001). The loss of life and injuries suffered by members of all
three services in the Black Hawk crash, HMAS Westralia fire and the F111 hazardous
chemicals exposure were a catalyst for change.
In 2004 the Defence Science and Technology Organisation (DSTO) undertook a study to
confirm the appropriateness of the Defence level Risk Management Framework, and Army,
Navy and Air Force began to implement service level OHS plans (Gaidow & Boey, 2005).
ArmySAFE was launched which included a dedicated Army OHS Directorate, and the
ArmySAFE Advisory Service (Dept of Defence, 2005). Colonel (Dr) Stephan Rudzki, a senior
Medical Officer, was appointed as the inaugural Director of Occupational Health and Safety –
Army. As plans were being formulated, another terrible tragedy occurred. In November 2004,
a young soldier died of heat stroke, while training in the Northern Territory, and the Army faced
its first prosecution.
2.2.9 Harmonisation of OHS/WHS Legislation
From 1 Jan 2012 the Commonwealth OHS Act was repealed and replaced by the WHS Act,
based on model legislation and supported by a suite of national Codes of Practice. This provided
an end point for this research and the impact of OHS legislation.

2.3 What types of OHS Regulator interventions are most effective?
2.3.1 Types of Interventions
There is debate over what type of regulation is appropriate for work health and safety.
Regulation can be prescriptive (specified standards), principles based (general duties, goal
setting), performance based (outcomes), or process based (series of steps) (Gunningham, 2015)
(ASCC, 2008a). Braithwaite et al (2005) caution strategic one-size fits all approaches to
regulation may not be the most appropriate standard for safety. Hopkins (2005) says the aim of
regulation should be to reduce the risk of harm, not prohibit it, which isn’t logical when
accidents are unintended. He argues that safety legislation is actually the regulation of risk, and
enforcing compliance may not achieve the regulator’s goal of safety.
Regulation can mean many things but what matters most is that an evaluator precisely defines
what they seek to evaluate (Coglianese, 2012). This applies equally to the Regulator as it does
to the regulated. OHS material often focuses on lead and lag indicators that organisations should
use to monitor the implementation and effectiveness of their performance. Less attention has
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been paid to how Regulators assess the effect of their own performance. Regulation is designed
to work in three main steps:
Regulation is implemented, which leads to changes in the behaviour of individuals or
entities targeted or affected by regulation, which leads to changes in outcomes, such as
improvement in an underlying problem or other positive changes in conditions in the world
(Coglianese, 2012).
Safe Work Australia (2013) conducted an extensive literature review on the effectiveness of
health and safety interventions by regulators (43 studies, 6 countries) and identified various
categories of activity. They found there was a lack of current research in all areas, particularly
in Australia. Research areas included legislation, regulation, inspections, prosecutions,
guidance material, campaigns, enforceable undertakings, voluntary partnerships and incentives.
Variations on these activities in other literature include upstream intervention (eg designers,
manufacturers), workers compensation premiums and responsive regulation.
2.3.2 Regulation
Tompa et al (2016) also conducted an extensive review of international literature (49 studies, 7
countries) and found relatively limited evidence of the efficacy of regulator intervention. While
there was an association between regulator activity and some performance indicators, the
strength of evidence varied indicating the relationship was not conclusively causal.
The introduction of OHS legislation is associated with:
•

reduced injuries and fatalities, (Davies, Marion, & Teschke, 2008), (Arocena & Nunez,
2009), (Bulzacchelli, Vernick, Webster, & Lees, 2007), (Finger & Gamper-Rabindran,
2013), (Lewchuk, Robb, & Walters, 1996), (Monforton & Windsor, 2010), and

•

reduced exposure and increased compliance (Foley, Silverstein, Polissar, & Neraldilek,
2009), (LaMontagne, Oakes, & Turley, 2004), (Ramsey & Glenn, 1996).

Regulatory inspections, with and without penalties, were associated with:
•

reduced injury rates, (Foley, Fan, Rauser, & Silverstein, 2012), (Gray & Scholz, 1991),
(Gray & Scholz, 1993), (Gray & Mendeloff, 2005), (Haviland A. , Burns, Gray, Ruder,
& Mendeloff, 2010), (Haviland A. , Burns, Gray, Ruder, & Mendeloff, 2012), (Levine,
Toffel, & Johnson, 2012), (Mendeloff & Wayne, 2005), (Nelson, Kaufman, Kalat, &
Silverstein, 1997).
25 of 131

•

First inspections are associated with the most improvement (Gray & Jones, 1991),
(Weil, 2001), (Ko, Mendeloff, & Gray, 2010).

•

An increased probability of inspection plays a greater role in deterrence than the level
of penalties imposed for breaches (Purse, Dawson, & Dorrian, 2010).

Safe Work Australia (2013) found drivers of compliant behaviour by businesses was associated
with:
•

Increased awareness coupled with improved understanding of the application of
regulations (Merits of Statutory Instruments Committee - House of Lords, 2009).

•

Perceived relevance and ability to apply regulations to the context of a business
(Vickers, James, Smallbone, & Baldock, 2005).

•

Regulation and larger business size (Vickers, James, Smallbone, & Baldock, 2005).

•

Increased concern for business reputation (Henson & Heasman, 1998).

•

Higher level of risk perceived by the business (Addison & Burgess, 2002).

•

Perceived authority (Foley, Fan, Rauser, & Silverstein, 2012) (Foley, Silverstein,
Polissar, & Neraldilek, 2009).

•

Increased education level (Swan, Weyman, Oakley, & Crook, 2002), (Martinez Aires,
Rubio Gamez, & Gibb, 2009).

•

Increased communication with the regulator (Lipscombe, Li, & Dement, 2003),
(Neilsen, 2007).

•

Increased communications with workers (Smitha, Kirk, Oestenstad, Brown, & Lee,
2001).

•

Reduced ambiguity in standards and targeted inspections (Suruda, Whitaker, Bloswick,
Philips, & Sesek, 2002).

•

Regulator inspections (Gray & Jones, 1991), (Weil, 1996).

•

Increased frequency of inspections and threat of sanctions (Burby & Paterson, 1993),
(Scholz & Gray, 1990).

•

Inspections and penalties (Scholz & Gray, 1990), (Ko, Mendeloff, & Gray, 2010), (Gray
& Shadbegian, 2005), (Fairman & Yapp, 2005).
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•

Regulator inspections and inexperience (shock factor) or experience (self-remediation)
(Weil, 1999), (Ko, Mendeloff, & Gray, 2010).

•

Inspections and small business size (Gray & Shadbegian, 2005), (Fairman & Yapp,
2005).

Overall evidence suggests that two types of intervention are more likely to reduce injuries
and/or increase compliance than other types of regulator activity:
•

The introduction of OHS legislation, and

•

Regulator Inspections.

The interventions identified as the most effective were those where the greatest number of
studies were conducted. There is an absence of evidence to support other types of interventions,
and a lack of contrary evidence in available research.
2.3.3 SWA Explanatory Models
SWA (2013) refined two explanatory models for regulatory activities, which show how
regulations and inspections can improve safety outcomes. Each intervention influenced a
change in behaviour, based on three conditions:
•

Regulation - Awareness, relevance, and a decision to comply.

•

Inspection – Regulator inspection, breach detection, and a decision to comply.

As shown in Table 4 below, there is a critical pivot point where the two intervention sequences
converge, centering on making a decision to comply, followed by actions associated with
compliance, influenced by context.
The SWA Explanatory Models reflect the Organisation for Economic Co-operation and
Development (OECD) findings that there are three reasons for regulatory non-compliance
(OECD, 2000):
•

The degree to which the target group knows of and comprehends the rules.

•

The degree to which the target group is willing to comply.

•

The degree to which the target group is able to comply with the rules.
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Gf3
Table 4 - Safe Work Australia (SWA) Explanatory Models for Regulatory Activities
Source: Compiled from (SWA, 2013)

REGULATIONS

INSPECTIONS

The effectiveness of new regulations relies on:

The effectiveness of inspections relies on:

Business awareness of a change in regulation

Regulator inspection conducted

Perception that the change is relevant to the
business

Breach detected and penalty imposed, or advice
provided

Making a decision to comply due to:

Making a decision to comply due to:

•

Perception of regulator authority

•

Damage to reputation – large business

•

Ability to comply

•

Fear of consequences – small business

•

Willingness to comply

•

Ability to comply

•

Understanding of how to comply

•

Willingness to comply

Implementation of change

Implementation of change

Internal monitoring

Internal monitoring

Reduced exposure to hazards

Reduced exposure to hazards

Contextual factors that affected improvement
in safety outcomes were:

Contextual factors that affected improvement in
safety outcomes were:

•

•

•

Economic climate

Business characteristics

o

Business activity levels

o

Previous inspections

o

Unemployment rates

o

Union presence

o

Size of business

Workforce demographics
o

Age, Union presence, Cultural
issues

•

Workers compensation factors

•

Business factors
o

Size of business, Industry
sector

o

Existing work practices

•
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Nature of inspection
o

Regulators approach

o

Duration

o

Level of communication

2.3.4 Prosecution
OHS/WHS legislation enables Regulators to punish offences as a means of deterrence, but the
role of prosecution in achieving compliance is contentious argues Gunningham (2007).
Deterrence is more effective against small organisations than large ones, and better at
influencing rational actors than the incompetent (Gunningham & Sinclair, 2007).
Confrontational enforcement may make organisations disinclined to consult Regulators, for
fear of disclosing information that makes them vulnerable to future action. Fear of individual
prosecution is detrimental to open disclosure that facilitates learning (Dekker, 2010).
Gunningham (2007) found limited evidence that the deterrent effect of prosecution is greater
when it is specific, rather than general.
An absence of prosecutions is not a sign of a safe workplace. Gunningham (2007) found
behaviour that exposes workers to serious OHS risks, but which does not result in death or
injury, only exceptionally attracts prosecution. This suggests the enforcement of regulations is
inconsistent with regard to performance which has the potential to cause harm, and punishment
is directly related to the effect of an accident. Prosecution may be undertaken in response to
public demand for retribution for traumatic death and injury, particularly where the case attracts
media attention. Comcare’s Regulatory Guide states a prosecution should not proceed unless
the public interest requires a prosecution to be pursued (Comcare, 2016).
The more serious the offence, the more likely it is that prosecution will be pursued (CDPP,
2016). Public prosecution must prove sufficient evidence and serve the public interest, while
the ADF must serve the national interest. There is much debate over the terms, “public interest”
and “national interests”, and a lack of consensus on their meanings (Edwards, 2008). In the
context of OHS law, the Regulator is limited to prosecute in the public interest within a defined
domestic jurisdiction. The military perspective is concerned with international law and
defending the public from external threats. Common purpose should exist in a desire to prevent
harm to people.
Records of prosecution provide an opportunity to learn about how about how accidents occur
and what can be done to prevent them. Storytelling about accidents is an intrinsic part of safety
education (Rae D. , 2015), particularly in the military where they are a feature of training. For
reasons unknown, previously published details of prosecutions and enforcement action have
been removed from Comcare’s current website (now accessible only via internet archives).
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While the Australian Transport Safety Bureau (ATSB) maintains a comprehensive, searchable
database of aviation, marine and rail accident records, there is no equivalent national Australian
repository of qualitative information on workplace incident investigations. All WHS
Regulators, except Comcare and WorkSafe Tasmania, publish historical prosecution
summaries in a publicly accessible form, as shown in Table 5.
Table 5 – WHS Regulators that Publish Prosecution Records as at December 2018

Regulator

Prosecution Records
Published

Website Source

Comcare

Not published

https://www.comcare.gov.au/the_scheme/re
gulatory_guides/prosecutions

Workplace
Health and
Safety QLD

Court summaries from 2014

https://www.worksafe.qld.gov.au/laws-andcompliance/prosecutions/court-summaries

SafeWork NSW

Prosecution summaries from
2012

https://www.safework.nsw.gov.au/complia
nce-and-prosecutions/prosecutions

WorkSafe
Victoria

Prosecution summaries from
2012 and Enforceable
Undertakings from 2003

https://www.worksafe.vic.gov.au/prosecuti
on-result-summaries-enforceableundertakings

SafeWork SA

Convictions and Enforceable
Undertakings since 2015

https://www.safework.sa.gov.au/lawcompliance/compliance-rights/offencespenalties/convictions

WorkSafe WA

Summaries of successful
prosecutions from 1997

https://www.commerce.wa.gov.au/worksaf
e/prosecutions-summaries

WorkSafe
Tasmania

Not published

https://www.worksafe.tas.gov.au/safety/ins
pectors/prosecution_guidelines

WorkSafe ACT

Prosecutions from 2003

https://www.accesscanberra.act.gov.au/app/
answers/detail/a_id/2930/~/work%2Chealth-and-safety-prosecutions

NT WorkSafe

Prosecutions from 2012

http://www.worksafe.nt.gov.au/LawsAndC
ompliance/Pages/Prosecutions.aspx

Matthews et al (2014) found that investigation and prosecution processes are important to
families of those who die traumatically at work, but this can be at odds with Inspectors who see
their role as an enforcer. An inquiry into the effectiveness of Australia’s military justice system
found that among bereaved families, there was a perceived and real lack of transparency and
accountability in the way the ADF conducted inquiries or investigations (Senate Committee,
2005). Institutional processes can also cause additional harm when:
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• information is constrained,
• processes are delayed, and/or
• Inspectors are unsupportive.
Braithwaite et al (2005) argue that future research should focus on proving that modern
approaches like responsive regulation can work. They advocate that a networked governance
system, in partnership with government, is preferable to government planning which is
detached from other regulatory stakeholders. Self-governance should be encouraged through
internal mechanisms. When breaches occur, responsive regulation allows regulators to apply a
pyramid of escalating sanctions that provide a choice of intervention strategies. Punishment can
be used when persuasive methods meet resistance.
Regardless of what organisations put in place, duty holders can never be certain they are
compliant, until and unless a matter is tested in court (ASCC, 2008a) (Hopkins, 1994).
2.3.5 Codes of Practice
OHS/WHS legislation is supported by a range of simplified codes of practice (COP) and
guidance material, designed to promote awareness of safe systems of work and this area has
been subject to very little empirical scrutiny (ASCC, 2008a). Contextual factors are
fundamental to the efficacy of OHS COP, which are influenced by the characteristics of the
industry sector, culture, size and organisations in which it is intended they should be used
(ASCC, 2008a).
Civilian standards are of limited use in complex military training and operations. OHS
instruments need to be suitable, accessible and usable by the target audience, and the target
audience needs the capacity and motivation to use them (ASCC, 2008a). Defence publishes
volumes of prescriptive doctrinal publications in the form of orders, instructions and
procedures, which are contextualised to operations in peace and war. Doctrine enables Defence
to formally educate and skill its personnel as trade and subject matter experts, and its leaders as
decision makers, at every level in their career.
2.3.6 Improvement and Enforcement Notices
Purse et al (2010) found studies on OHS enforcement in Australia have been few and far
between, and there is a lack of published studies that assess the impact of Improvement and
Prohibition Notices. These types of notices are issued by Regulators, and provisional notices
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are issued by authorised HSR. ADF members are not permitted to be trained or appointed as
HSR so the opportunity to issue notices and raise awareness of breaches under the protection
of the OHS Act was not available.
Comcare notices are not published publicly in Australia unless an organisation chooses to do
so. In comparison, the British Health and Safety Executive (HSE) maintains a searchable public
register of enforcement notices which includes prohibition and improvement notices (Health
and Safety Executive, 2019).
2.3.7 Inspections
Research across several Australian states indicates that regulatory inspectors believe their
primary role is enforcement of safety legislation (Matthews, Fitzpatrick, Bohle, & Quinlan,
2014). Comcare’s website states their “inspections are to help, improve and encourage, but may
be escalated into a serious investigation” if a breach is detected. A review of Comcare from
2004-2006 found a focus on reactive investigations, in contrast to State & Territory Regulators
who focused on proactive inspection programs (DEEWR, 2008).
Inspections are an intervention that should fit within a military structure, where members are
trained and skilled in the application of detailed, documented, standard operating procedures.
The level of influence Inspectors have, depends on their approach and their ability to
communicate effectively to a large dispersed workforce. The linguistic world of the military is
a barrier that excludes outsiders from its tight knit community, within which there are sub
groups of specialists such as infantry, armour and aviation. Shared specialist knowledge and
skills, bond groups to the exclusion of others. Any perceived or actual lack of military or
industry knowledge will stand in the way of effective communications by Inspectors.
The Commonwealth OHS Act appointed “Investigators”, in contrast to State and Territory Acts
which appointed “Inspectors”. The term Investigator places an emphasis on adverse events. The
risk of adversarial interaction is that fear of prosecution will limit the sharing of useful
information and pathways to learn and improve (Dekker, 2014a). The Commonwealth
legislation adopted the term Inspector after the harmonisation of Federal, State and Territory
WHS legislation in 2012.
The Regulator’s focus on its own level of activity in its annual reports is a measure of input,
but provides no useful information about outputs eg reduced injury rates.
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According to its annual report in 2004-05, Comcare did not conduct any inspections,
however, the Regulator did conduct 136 investigations (Comcare, 2004-05). The
Defence annual report stated Comcare conducted three planned investigations, two
targeted investigations, and 36 reactive investigations (Dept of Defence, 2005). Five
Improvement Notices and five Prohibition Notices were issued to Defence. It cannot be
identified which interventions targeted the Army because the tables do not specify which
groups were involved.
It is much easier to demonstrate that safety activities have been conducted than to demonstrate
that they have improved safety (Rae & Alexander, 2017). According to its annual report in
2015-16, Comcare commenced 88 compliance inspections but there is no qualitative data
indicating if these inspections involved Defence, and no indication of their effectiveness
(Comcare, 2015-16). The Defence Annual Report 2015-16 states Comcare undertook a total of
327 inspections and issued three improvement notices (Dept of Defence, 2016a). There is a
significant unexplained discrepancy between the regulators report and the Defence report, if
Comcare indeed conducted more inspections on one organisation than it reported against its
entire jurisdiction.
The results of regulatory audits and inspections are not published in Australia, yet their findings
could do much to inform industry groups about the standard of compliance that Regulators are
looking for, and how to achieve it. Planned proactive inspections provide the opportunity to
promote strengths, to observe what goes right, and what may go wrong, before an adverse event
occurs.
The primary motivation for large organisations to participate in regulatory inspections, is the
desire to avoid enforcement action which would damage their reputation (SWA, 2013). In 2004,
the Australian Survey of Social Attitudes found that Defence stood out as the organisation
attracting the highest level of confidence, by over 80% of respondents, a position that was
sustained over previous surveys (Bean, 2004). Defence is proud of its standing in the Australian
community. Trust in the Army is essential to soldiers forming and maintaining a contract of
sacrifice to the nation. If they, their families and the wider community cannot trust that the
health, safety and welfare of soldiers will be protected, there is likely to be a diminishing pool
of available recruits and poor retention of trained members.
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2.4 How does the OHS Regulator measure success?
What is compliance and how is success measured? The OECD (Coglianese, 2012) says
evaluation answers the question of whether a treatment works in terms of reducing a problem.
Evaluation can measure:
•

Regulatory Administration - how well have regulations been implemented or enforced.

•

Behavioural Compliance – to what extent does behaviour comply with regulations.

•

Outcome performance:
o Indicators – empirical evidence of a reduction in the problem or improvement
in outcomes.
o Attribution – empirical inferences about causal relationships between treatment
and indicators.

2.4.1 Worker’s Compensation Statistics.
A common method of measuring performance in safety is declining statistical trends in injury
and accident compensation data. Rudzki (2009) advocates that one of the important aspects of
monitoring and maintaining successes in injury reduction is the development of surveillance
systems that provide accurate and valid data. Without such data, it is nearly impossible to
measure the impact of interventions. Hopkins (Industry Commission, 1994) believes
compensation data provides a distorted view of the incidence of occupational injury and
disease. Rudzki also argues traditional workers compensation data sets are too broad in nature
and do not assist in the identification of specific and unique areas of military risk, such as
physical training, obstacle courses and field training (Rudzki, 2009).
2.4.2 National OHS Statistics
It is difficult to access publicly available data on death, injury and illness in the ADF, over any
period of time, because Defence members are not included in key national data sets. After
NOHSC was established, a national data set for compensation-based statistics was endorsed in
1987. The data set was intended for inclusion in States and Territory workers compensation
systems to enable the production of nationally comparable statistics. NOHSC was replaced by
the Australian Safety and Compensation Commission (ASCC) in 2005. The first set of National
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statistics published by ASCC was in 2006 from a study undertaken to develop an estimate of
the number of work-related fatalities that occurred in Australia during 2003–04 (ASCC, 2006).
2.4.3 Safe Work Australia Statistics
ASCC was replaced by Safe Work Australia (SWA) in 2009. SWA is not a regulatory body, it
was established as a government statutory agency responsible to develop national policy on
WHS and workers’ compensation. Members include Commonwealth, State, Territory, workers
and employer representatives. SWA maintains key data sets which draw information from
jurisdictional authorities, the National Coronial Information Service and the Australian Bureau
of Statistics. (SWA, 2016), (SWA, 2018a). SWA publishes national workers compensation data
and advises that as specific groups are covered under separate legislation “claims lodged by
military personnel within the defence forces are excluded”. SWA data is based on:
•

NDS. The National Data Set for Compensation-Based Statistics (NDS) is the primary
source of information on work-related injuries and disease. Data is comprised of
accepted workers’ compensation claims, compiled from Commonwealth, State and
Territory workers compensation authorities. It has consistent data from 2000–01
onwards.
o Claims lodged by military personnel within the Defence Forces are excluded
(SWA, 2016).
o The ADF are not included in SWAs comparative performance monitoring data
(SWA, 2017a), (SWA, 2018a).

•

TIF. The Traumatic Injury Fatalities (TFI) database covers fatalities due to work-related
injuries and excludes deaths attributed to disease and other natural causes.
o The TIF uses information from three datasets:
§

NDS – see above.

§

NFC - Notifiable Fatalities Collection, data available from 2003–04
onwards.

§

NCIS - National Coronial Information System, data available since
2000.

o The TIF excludes injury fatalities of Australian Defence Force personnel
working overseas.
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2.4.4 Comcare Statistics
Comcare has published WHS and compensation statistics since 2013-14, which includes
notifiable fatalities in the ADF, but not injury/illness data. In 2015, Comcare reported that there
had been a 43% decrease in the number of worker fatalities from 2009 - 2014, among the full
time equivalent (FTE) employees covered by the Commonwealth WHS Act. Analysis shows
the ADF represented 15% of Comcare’s WHS jurisdiction, with 62,000 FTE out of a total of
418,000 FTE. 50% of fatalities were attributed to the ADF, where the number of deaths had
actually increased from three to four (Comcare, 2015).
•

Comcare rehabilitation and compensation statistics cover public servants whose work
is primarily the provision of administrative services, and workers in private companies
who successfully apply to join Comcare’s self-insurance scheme. While there is
statistical information on these industries, they do not undertake work that is equivalent
to Defence members.

•

Department of Veterans Affairs (DVA), manages military compensation arrangements.
DVA has, since 2014, published statistics on clients who are eligible for benefits and
ongoing treatment under three different compensation Acts (VEA, MRCA and SRCA).
This includes both serving and ex serving personnel, full-time and part-time Defence
members, and dependent beneficiaries (eg orphans).

•

The Australian Defence Force internally manages the health and rehabilitation of fulltime uniformed members through medical services funded by Defence, not by the
Comcare insurance scheme or DVA. Rehabilitation is provided to full-time ADF
members regardless of whether an injury or illness is work related. Treatment for work
related injuries is not dependent on compensation claims until these members transition
out of full-time service. Rehabilitation for part time members and Cadets is dependent
on the claims process. Defence and Veterans’ Affairs do not reliably measure, monitor
or report on the outcomes of their rehabilitation programs (ANAO, 2016).

•

The Australian Defence Force maintains internal reports of injury and incidents in a
database that is not available externally (McDonald, Orr, & Pope, 2016). It would be
difficult to differentiate between work that is that is military training and work that is
equivalent to a civilian occupation without a deep qualitative review of incident,
investigation and medical data.
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Without credible data, collected against consistent criteria, the success or failure of Regulator
intervention on the Australian Army cannot be measured effectively and cannot be compared
to civilian industries. There is a need for ongoing monitoring of workplace accident reports and
consequential medical treatment, and epidemiological research, to identify sources of harm and
support evidenced based intervention (Jones, Perotta, Canham-Chevak, Nee, & Brundage,
2000). The OECD (2000) found little evidence that compliance monitoring data is utilised to
modify ineffective policies.

2.5 What was the effect of OHS Regulator intervention on the Australian
Army?
Commonwealth OHS legislation was introduced as a principles-based approach to duty of care,
with more reliance on employee involvement and less on regulatory prescription. The Safety,
Rehabilitation and Compensation Commission (SRCC) was established to manage the
integrated functions of safety, rehabilitation and compensation, and Comcare performed the
majority of the regulatory functions. The “Shield of the Crown” effectively protected
government organisations, including the Army, from being prosecuted under the Act until 2004.
2.5.1 Post-Accident Prosecution
The most noticeable effect of changes to OHS legislation in 2004 was an increased frequency
of post-accident prosecution of the ADF by Comcare. From 2004 – 2011, after the removal of
Crown exemption and introduction of civil penalties, the Commonwealth as the employer of
the ADF was involved in nine significant actions with Comcare under the OHS Act. The
summary of proceedings in Table 6 below show that, of the three services, the Australian Army
was involved in seven enforcement actions for non-war related incidents, including four
prosecutions.
Defence sources suggest that by 2010, the ADF accounted for up to 30 per cent of Comcare’s
regulatory workload (Dept of Veterans Affairs, 2011).
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Table 6 – Summary of Comcare Proceedings Against the ADF 2004 - 2011

Date

Service/Event

Description

Regulatory
Outcome

Reference

Time for
Action

10
Nov
2004

Army

Soldier died as a result
heat stroke on a field
training course.

Prosecution
s16(1) Failed to
protect health
and safety

Comcare v
Commonwealth
(2007) FCA 662
dated 4 May
2007
(Comcare,
2007a)

2 years
6 months

Death of
Trooper Angus
Lawrence
in training

Fine $198,000

Northern
Territory

13
Jun
2005

Army
Serious injury
in training
Queensland

30
Mar
2007

Army Cadets
Death of
school Cadet
Nathan Francis
in training
Victoria

30
Mar
2007

Army Cadets
The Lost
Section of
school cadets
in training

(Federal Court
of Australia
[662], 2007)
Soldier suffered a
serious head injury,
being crushed between
the wheel and wheel
guard of a Unimog truck
when it slipped off a
jack.

Enforceable
Undertaking

An Army cadet with a
declared allergy died as
a result of a severe
allergic reaction to
peanut protein contained
in a ration pack meal,
which caused
anaphylaxis.

Prosecution
s16(1) Failed to
protect health
and safety,

A group of Army cadets
were lost in the bush for
18 hours overnight
without radio
communications.

A Special Forces soldier
suffered serious injuries
after falling 5-8 metres
whilst rappelling at
night, due to a rope
falling short of the
ground.

Completed on
24 Jul 2010

Army
Serious injury
in training
Victoria

2 years
6 months

Enforceable
Undertaking
dated 3 Dec
2007. (Comcare,
2007b)
Comcare v
Commonwealth
(2009) FCA 700
dated 30 Jun
2009
(Comcare,
2009a)

2 years
3 months

Enforceable
Undertaking
completed
1 Apr 2010

Comcare v
Commonwealth
(2009) FCA 700
dated 30 Jun
2009 (Comcare,
2009b)
(2010) FCA 459
Discontinued

2 years
3 months

Enforceable
Undertaking

Enforceable
Undertaking
dated 26 Jul
2011
(Comcare,
2011)

3 years
4 months

Fine $210,000
Enforceable
undertaking
8 Apr 2009

Victoria
14
Mar
2008

Comcare
investigation
2981
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Date

Service/Event

Description

Regulatory
Outcome

Reference

Time for
Action

MayOct
2009

Defence

The widespread use,
handling and storage of
hazardous substances in
Defence breached the
OHS Act and
Regulations in multiple
locations.

Enforceable
Undertaking

Comcare and
Dept of Defence
Enforceable
Undertaking
dated 4 Jun
2010 (Comcare,
2009-10)

8 months

24
Sep
2009

Army Cadets

An Army cadet with a
declared allergy suffered
Hospitalisation
an allergic reaction to a
of school
fresh meal containing a
Cadet Timothy
peanut based product,
Huestis
requiring
in training
hospitalisation.
Queensland

Prosecution

Comcare v
Commonwealth
(2011) FCA
1043 dated
31 Aug 2011
(Comcare,
2010)

1 year
11
months

Army

Prosecution

Comcare v
Commonwealth
(2015) FCA 810
dated 7 Aug
2015
(Federal Court
of Australia
[810], 2015)

5 years
10
months

Comcare v
Commonwealth
(2012) FCA
1419 dated 13
Dec 2012
(Federal Court
of Australia
[1419], 2012)

2 years
10
months

20
Oct
2009

Use of
hazardous
substances by
ADF in
Australia

Death of
Lance
Corporal
Mason
Edwards
in training
South
Australia

14
Feb
2010

Defence
Serious injury
of Officer
Cadet Oliver
Minchin in
training
Australian
Capital
Territory

A Special Forces soldier
was fatally shot, and
another was wounded
during a live fire
training exercise.
Confidential Statement
of Agreed Facts (SOAF)
dated 12 Sep 14

An Army Officer Cadet
(OCDT) suffered
serious lacerations after
falling from a rigid hull
inflatable boat (RHIB)
and coming into contact
with the unguarded boat
propeller. Six similar
incidents involving
unguarded RHIB
propellers were cited:
25 Sep 04 Army Qld
14 Nov 04 Army Qld
25 Sep 06 Cadet Qld
11 Feb 09 ADFA NSW
11 Feb 09 ADFA NSW
11 Feb 09 ADFA NSW

s16(1) supplied
Cadet with a
meal containing
peanut satay
Fine $150,000

s16(1)
Failed to
provide safe
workplace and
safe supervision
Fine $220,000

Prosecution
s16 Failed to
provide safe
workplace and
safe plant
Fine $210,000
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According to DEEWR (2004) changes to the OHS Act were intended to:
•

provide a greater focus for encouraging voluntary compliance;

•

create a dual civil and criminal penalty regime;

•

introduce new remedies of injunctions, remedial orders and enforceable undertakings;
and

•

substantially increase existing penalty levels.

The rationale for introducing civil penalties was essentially to improve the administration of
OHS regulation to:
•

speed up the process of enforcement,

•

enable the Regulator to instigate proceedings under a lower standard of proof than
criminal prosecution, and

•

avoid involving the DPP except for serious breaches.
The criminal process is relatively lengthy and time consuming and the highest standard
of proof is required. There are various reasons for delays, including protracted
investigation processes and delays before the courts. The availability of civil
proceedings for other breaches should result in faster and more successful outcomes,
in particular because of the need to satisfy the civil standard of proof “on the balance
of probabilities” rather than the higher criminal standard of “beyond reasonable
doubt” (DEEWR, 2004).
Proceedings for contravention of the OHS(CE) Act can currently only be undertaken by
way of criminal prosecution. From the period July 1991 to the end of April 2004 (15
years), there have only been 10 prosecutions (8 successful). All prosecutions have
involved substantial delays. The quickest prosecution involved 16 months between
contravention and finalisation of proceedings. The longest delay was 5 years (DEEWR,
2004).

Table 6 shows the shortest time between contravention and finalisation of proceedings against
the ADF, including enforceable undertakings, was 8 months and the longest time was 5 years
and 10 months.
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Table 7 calculates that from September 2004 to December 2011 the average time taken for
prosecution of the Army was three years one month. This contradicts the rationale above, that
the availability of civil prosecution would result in faster outcomes than criminal prosecution.
Table 7 - Average Time from Incident to Finalisation of Enforcement Action 2004 - 2011

No

Detail

Frequency over 7 years

1

Prosecution against Army

4

Time taken = 30 + 27 + 23 + 70 = 150/4 = 37.5 months

Average 3 years 1 month

Fine=$198,000+$210,000+$150,000+$220,000=$778,000/4

Average Fine $194,600

Enforceable Undertakings against Army (1 concurrent)

4

Time taken = 30 + 27 + 27 + 40 = 124/4 = 31 months

Average 2 years 7 months

Total proceedings against Army

7

Time taken=30+30+27+27+40+23+70=247/7=35.3 months

Average 2 years 11
months

Total proceedings against ADF

9

- Prosecutions

5

- Enforceable Undertakings (1 concurrent)

5

Time taken = 30+30+27+27+40+8+23+70+34=289/9
=32.1 months

Average 2 years 8 months

Total penalties = $198,000+ $210,000+ $150,000+ $220,000+
$210,000 = $998,000/5

Average Fine $199,600

2

3

4

2.5.2 OHS Regulator Performance
The research question at commencement of the literature review was “What is the effect of
OHS Regulator intervention on the Australian Army?”
The Commonwealth OHS Act was introduced without any legislative requirement to
implement formal risk management processes. Changes in OHS legislation produced the
following results in the period 2004 to 2011:
•

Regulatory Administration did not reduce the time taken and increased the frequency
of enforcement proceedings against the ADF.
o Removal of Crown exemption is associated with an increased frequency of civil
proceedings against the ADF in general and the Army in particular.
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o Creating a dual civil and criminal penalty regime resulted in:
§

an average of 32 months for nine incidents in seven years to be finalised
against the ADF, indicating the availability of civil proceedings did not
result in faster prosecution times.

o The use of enforceable undertakings did not reduce the time taken from incident
to finalisation, with an average time of 31 months for four incidents in the Army.
•

Behavioural Compliance did not increase.
o An increased of number of prosecutions from zero to four against the Army,
indicated prosecution was not an effective deterrent.
o Substantially increasing penalty levels did not appear to be effective as a
deterrent to non-compliance by the Army.

•

Outcome Performance showing changes in exposure to harm was unable to be
measured.
o The Regulator did not have an effective method of measuring the effect of
changes on outcomes ie Army injury or illness rates, because the ADF and
Army, were not included in the NDS.
o The results of Regulator inspection programs cannot be meaningfully assessed
because qualitative performance results are not published eg details of what was
inspected, what enforcement notices are issued and what corrective actions are
completed.

Changes in OHS legislation preceded the ADF’s introduction of safety management systems
(SMS) in 2005, which were intended to assist the organisation to be compliant. These internal
programs are associated with increased prosecution. When outcomes are unexpected, the
questions turn to finding out why regulations did not appear to work as intended.
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2.6 Summary
2.6.1 How does OHS Regulation Work in Australia?
•

The ADF has been internally regulated under prescriptive federal Defence Regulations
since 1903.

•

Up until 1991, the Commonwealth relied on State and Territory OHS Inspectorates to
oversee the occupational health and safety of its employees, within their geographical
jurisdictions.

•

From 1991, the Commonwealth Compensation Regulator, Comcare, was responsible to
enforce the Commonwealth OHS Act, developed for government administration
workers.

•

The Commonwealth government and the ADF could not be prosecuted by the OHS
Regulator, until Crown exemption was removed from OHS legislation in 2004.

•

Defence exemptions from the Act fostered an internal perception that external OHS
regulation was subordinate to Defence regulations.

•

Commonwealth Investigators were not recruited or trained with OHS knowledge and
skills.

2.6.2 What types of OHS Regulator Intervention are most effective?
•

Two types of Regulator intervention are more likely to reduce injuries and/or increase
compliance than other types:
o New OHS legislation, and
o Regulator inspections.

•

The general factors which commonly affect decision making towards compliance in
large organisations were:
o Ability, willingness, and understanding how to comply.
o Perception of Regulator authority.
o Concern for reputation.

43 of 131

•

The effectiveness of interventions is dependent on:
o New OHS Regulation - awareness, relevance, and making a decision to comply.
o Inspections – Regulator inspection conducted, breach detected, and making a
decision to comply.
o Contextual factors applicable to the organisation - economic climate, workforce
demographics, workers compensation factors, business factors.

2.6.3 How does the OHS Regulator measure success?
•

Regulatory administration.

•

Behavioural compliance.

•

Performance outcome.

2.6.4 What was the Effect of Comcare’s Intervention after 2004?
•

Comcare undertook enforcement proceedings against the Army for serious offences on
average once a year from 2004 – 2011, after the removal of Crown exemption. The
nature of proceedings against the Army from 2004 – 2011 indicates:
o Administration. The Regulator was effective in identifying breaches of
legislation after an incident and successful in undertaking prosecutions.
o Compliance. Prosecution and penalties were ineffective as a deterrent against
non-compliance with general duties.
o Outcomes. Performance outcomes cannot be measured using:
§

national OHS data on work related injuries and illness, as the ADF is not
included.

§

Inspection results, as inspection details, enforcement notices and
corrective actions are not published.

2.7 Theory Model of Regulatory Intervention in the Military
The two SWA models in Table 4 were combined into a linear model in Table 8, in order to
demonstrate factors that could be applicable to the military, and develop the plan for further
research.
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Table 8 – Theory Model of Regulatory Intervention in the Military

Factors

Actions on Traumatic Work Death or Injury

•

•

Awareness of regulations

Traumatic work death or injury occurs and is reported to
Comcare

•

Local Commander takes immediate action to prevent
further harm and conduct investigation

•

Comcare investigates non-compliance

•

Q1. What is the nature of communications between
Comcare and Defence after a breach has been detected?

•

Q2. What evidence exists in the Defence Safety Trend
Analysis Reporting Solution (STARS) database of similar
incidents to those that have been prosecuted?

•

Perception that change is

•

relevant

Board/Commission established to conduct Defence
inquiry for a serious incident (Defence Inquiry
Regulations 1995)

•

Comcare determines a contravention has occurred and
gathers evidence for judicial proceedings (Comcare
Compliance and Enforcement Policy)

•

Until and unless causal factors are communicated and
understood, members are unlikely to understand the
relevance of change

•

Q3. How does Comcare use communications to influence
the mutual understanding that non-compliance is relevant
to Defence in order to reduce risk?

•

Making a decision to

•

Defence is concerned about reputation (Orme, 2011)

comply due to:

•

Defence is able to comply and takes action to reduce risk

o Damage to reputation –

(leaders empowered by Defence Act 1903 and Public

large business
o Ability to comply

Service Act 1999)
•

o Willingness to comply

Most common prosecution of Defence by Comcare in the
Federal Court of Australia is failure of duty of care (under
the OHS Act 1991)

•

Q4. How does Comcare use communications to influence
what it requires Defence is to comply with?

•

Q5. If corrective action is implemented internally, what is
the basis of the decision to prosecute?
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Factors
•

Actions on Traumatic Work Death or Injury

Contextual factors that

•

The ADF is a large business with a total of approximately

affect improvement in

120,000 members, public servants and young cadets for

safety outcomes:

which it does not pay workers compensation premiums

o Business characteristics

•

§ Previous inspections

Comcare’s policy focuses on detecting contravention and
prosecution

§ Union presence

•

Inspectors believe their role is to enforce compliance

§ Size of business

•

Individuals fear prosecution may lead to risk aversion

•

Defence members do not have a union presence

•

Defence members are exempt from consultation

o Nature of inspection
§ Regulators approach
§ Duration
§ Level of

processes and election of health and safety representatives
•

communication

Q6. How does Comcare communicate the outcome of
inspections and investigations to Defence?

•

Implementation of change

Army implements change

•

Internal monitoring

Army monitors implementation plan

•

Reduced exposure to

Risk is eliminated or reduced

hazards
•

Court Action Occurs

•

Enforcement action takes 2-5 years

•

Penalty is imposed

•

Federal Court makes a ruling

•

Penalty imposed against the Commonwealth (Previous
penalties range from $150,000 to $220,000)

•

Q7. What purpose do prosecution and penalties serve?

•

Q8. Is prosecution an indicator of the failure of
regulatory process to prevent harm?

Regulators implement rules by communicating what they require affected organisations and
individuals to comply with (Coglianese, 2012). In theory, the pivotal point of successful
intervention relies on effective communication directly informing and influencing decisionmaking.
In order to evaluate how Regulator intervention works with the military, this research will now
focus on what is behavioural compliance, and how does Comcare’s communication assist the
Australian Army to:
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•

Gain and maintain awareness of changes in OHS legislation.

•

Understand the relevance of legislation in the context of the military environment.

•

Make a decision to implement change towards compliance based on contextual factors
specific to the military.
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CHAPTER 3: METHOD
3.1 The Problem
“What is the effect of occupational health and safety regulator intervention on the Australian
Army?”
The literature review was exploratory and attempted to identify the effect of OHS Regulator
intervention on the Australian Army by examining:
•

how Commonwealth OHS regulation works, and

•

what types of intervention are effective, and how is that measured.

Research showed the most successful interventions were those associated with new OHS
regulations and inspections, which increased compliance and/or reduced harm. The
introduction of new Commonwealth OHS legislation in 1991 was perceived to be ineffective
because organisations were protected from prosecution under the “Shield of the Crown”.
The removal of Crown exemption from the Commonwealth OHS Act in 2004 was a unique
event that eliminated a barrier to prosecution, at a fixed point in time. Comcare believed that
the exemption prevented the OHS legislation from working as it was intended. Changing the
legislation was forecast to result in faster, more efficient prosecutions, improved behaviour and
safer outcomes. Once punishment was enforceable, compliance should increase and exposure
to harm should decrease, but there was no effective way to measure outcomes.
What followed after 2004 was a series of lengthy enforcement proceedings against the ADF.
The intervention was not having the predicted effect. The actual effect is illustrated using the
OECD performance measures for a Regulator (Coglianese, 2012),
•

Regulatory administration.
o Changes to OHS legislation did not reduce the time taken for enforcement
proceedings.
o Frequent successful prosecution of the same organisation indicated that harm
was not being prevented.
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•

Behavioural compliance.
o Multiple enforcement proceedings in a seven year period indicated the Army
was a repeat offender.
o Prosecution was not an effective deterrent.

•

Outcome performance.
o Comcare could not measure changes in the rate of work-related deaths and
injuries in the ADF, using the same methods that State and Territory Regulators
used to measure rates in civilian industries.

The OECD warned that Regulators may fail to meet their objectives to influence behaviour
towards voluntary compliance if regulations are flawed. The Government’s own reports
determined that Commonwealth OHS legislation lacked detail and created confusion over
jurisdictional responsibilities. Both the new Regulator and the organisations in its jurisdiction,
were responsible to define compliance in a policy vacuum compared with established State and
Territory Regulators.
Comcare promoted voluntary compliance but did not have access to credible data to prove its
intervention was effective in reducing harm. The only assurance was that in the event of death
or serious injury, civil prosecution was more likely after 2004.
The research question was therefore refined to investigate a single successful intervention
method and Regulator performance measures.
“How did Comcare’s intervention influence the Australian Army’s behavioural
compliance to prevent harm, after changes to OHS legislation in 2004, and how could
outcome performance be measured?”
3.1.1 Questions to be answered by further research
Table 8 – Theory Model of Regulatory Intervention in the Military contained further research
questions, which were compiled below to investigate Comcare’s influence on behavioural
compliance, and find a measure of performance outcome that reflected whether Comcare met
the objective of OHS legislation to prevent harm.
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•

How did Comcare influence what it requires Defence to voluntarily comply with?
o How did Comcare raise awareness in Army that a breach had been detected?
o How did Comcare influence the mutual understanding that voluntary
compliance is relevant to Defence in order to reduce risk?
o How did Comcare communicate the outcome of investigations to Defence?

•

How did regulator intervention make the workplace safer and how could that be
measured?
o What evidence exists in the internal Defence STARS database of similar
incidents to those that have been prosecuted and can changes be measured over
time?

Results will drive further discussion.
•

Is prosecution an indicator of the failure of regulatory process to prevent harm?
o If corrective action is implemented internally, what is the basis of the decision
to prosecute?
o What purpose do prosecution and penalties serve?

3.2 Methodology
3.2.1 Case Study in Regulatory Intervention and Behavioural Compliance
The aim of this section is to explain the method used to investigate the problem.
A case study is the most suitable method to evaluate a “how” question because it is a
comprehensive research strategy that can be used to describe the intervention and the real-life
context in which it occurred (Yin, 1994). Yin defines a case study as an empirical inquiry that:
•

investigates a phenomenon within its real-life context, especially when,

•

the boundaries between phenomenon and context are not clearly defined.
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A single case study that resulted in prosecution is the unit of analysis to be used to explain how
the Regulator’s influence was working or not working, to prevent harm in the workplace.
•

Documentary evidence of accident investigations were reviewed to analyse how the
Regulator influenced decision making in the Army, between identification of a breach
and finalisation of Regulator proceedings.

•

A single case study was selected to identify a single mechanism of injury, as per the
Type of Occurrence Classification System (TOOCS) (ASCC, 2008b), by which to
compare internal records of similar incidents in Army, before and after an incident, in
an attempt to identify a distinct measure for Regulator performance.

•

The case study assisted in identifying other contextual factors specific to the Australian
Army that influenced safety outcomes.

Intervention that has already taken place should meet three criteria to be evaluative for research
purposes (Goldenhar, LaMontagne, Katz, Heaney, & Landsbergis, 2001):
•

Be operating or have been implemented as intended.
o The first successful civil prosecution against the Australian Army was evidence
that the amended OHS legislation was operating as the Regulator intended.

•

Be relatively stable.
o Amendments to the OHS Act in 2004 did not include changes to employer duties
so the Act was considered stable during in the period before and after the event.
The significant change was to introduce fear of prosecution as an influencing
factor.

•

Should seem to be achieving positive results.
o Successful prosecution of a single case could be seen as a positive outcome of
intervention, through changing the OHS legislation, because Comcare was
previously seen to be ineffective. Multiple prosecutions and enforcement action
could also be seen as positive intervention or the failure of regulatory
intervention to prevent harm. Gunningham (2007) argues that a zealous
prosecution policy can do more harm than good in preventative terms. It causes
the law to lose its legitimacy, generates defensiveness and discourages
examination of accidents by duty holders.
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3.2.2 Theory Model for Regulatory Intervention
The SWA explanatory models in Chapter 2 demonstrate the pivotal point of the most successful
OHS interventions is an organisation’s decision to comply. By combining the SWA models,
the model for regulatory intervention in Table 9 was developed. The intent is to use the model
in the case study to identify regulatory and contextual factors that are more likely to influence
military decision making towards safer outcomes, and those that are less effective.
Table 9 – Model for regulatory intervention

Regulator Intervention
Effectiveness relies on:
Awareness of regulations/inspection conducted
Perception that change is relevant/breach detected
Making a decision to comply due to regulatory factors that affect change:
Perception of Regulator authority
Ability to comply
Willingness to comply
Understanding how to comply
Damage to reputation
Fear of consequences
Contextual factors that affect improvement in safety outcomes
Economic climate
Business activity levels, unemployment rates
Workforce demographics
Age, union presence, cultural issues
Workers compensation factors
Business factors
Size of business, industry sector, existing work practices
Nature of Inspection
Regulators approach, previous inspections, duration, level of communication
Outcome
Implementation of change
Internal monitoring
Reduced exposure to hazards
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3.2.3 Assessing Regulator Influence on Behavioural Compliance
Regulators implement rules by communicating what they require organisations and individuals
to comply with (Coglianese, 2012). In order to evaluate how Regulator intervention was
working, the research focused on how Comcare influenced the Australian Army to:
•

Gain and maintain awareness of changes in OHS legislation.

•

Understand the relevance of legislation in the context of the specific environment.

•

Make a decision to implement change towards compliance.

3.2.4 Factors Applicable to the Military Workplace
The model for regulator intervention is based on research into civilian businesses. It is useful
to interpret how the factors identified in the literature review, that are likely to influence
decision-making, apply in the military workplace.
3.2.4.1 Regulatory Factors
•

Regulator Authority. The Army was immune from regulator prosecution until 2004
therefore the perception of authority was traditionally towards internal disciplinary
mechanisms, codified in Defence Regulations. Awareness of specific federal OHS
regulation in the ADF is likely to be less mature than civilian workers, who have had
exposure to up to 50 years of experience with State regulation of OHS/WHS, electrical
safety, transport, operations explosives, mining, dangerous goods, fire and buildings,
and inspectors and unions.

•

Regulatory Oversight. ADF members are exempt from reporting incidents to the
Regulator that occur on operational deployments (Commonwealth of Australia, 1995)
(Commonwealth of Australia, 2012). The Army’s increasing commitment to warlike
operations in East Timor, Afghanistan and Iraq since 1999, required the rapid
deployment of forces, beyond the oversight of the Regulator. This reinforces the
reliance on internal mechanisms to investigate and deal with significant risks,
independently of external regulation.
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•

Regulator Influence. Evidence indicates the impact of regulator interventions on
designers, manufacturers, suppliers, importers and constructors is weak due to lack of
strategic focus (Bluff, Johnstone, McNamara, & Quinlan, 2012). While Defence
consumes 2% of Australia’s GDP (World Bank, 2016), Comcare has limited
opportunity or expertise to influence global defence industries and acquisition programs
for specialist equipment such as weapons, tanks, vehicles, helicopters, ships and aircraft.

•

Regulatory Inspections. There is a lack of evidence of the outcomes of OHS Regulator
inspections of Defence organisations. Inspectors collect qualitative data during
inspections that could apprise policy makers of the effectiveness of Regulator
interventions. Publishing the number of inspections without context is not informative.

3.2.4.2 Contextual Factors
•

Size of Organisation. Defence is a large organisation with a large government supplied
annual budget of over A$30 billion (Dept of Defence - PBS, 2016b). The workforce is
geographically dispersed within and outside of Australia, and its activities are directed
by Government policy. The services are constrained by the resources provided to raise,
train and sustain the workforce capability, in order to meet government expectations
and timelines. Service Chiefs have the ability to prioritise their portion of a large budget
towards external regulatory compliance.

•

Reputation. Defence is a trusted organisation and is very sensitive to reputational risks
(Worswick, 2015). This concern is more likely to energise willingness to comply than
fear of penalties at the strategic level.

•

Non-Unionised Workforce. The majority of Army’s workforce consists of uniformed
members who are not unionised, are not permitted to be HSR, do not have the right to
consultation, or to form workgroups, or to cease work, due to declared exemptions from
the OHS Act, and subsequent WHS Act. The ability to comply with the intent of OHS
legislation is undermined by the absence of consultative mechanisms and union
advocacy in the ADF workplace.
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•

Business Activity. Army maintains a high level of business activity ie operational
tempo, when the nation is engaged in warlike and non-warlike operations, and
peacetime activities. The Army has been a party to the United States led coalition in
Afghanistan since 2001, making it Australia’s longest commitment to warlike
operations. 26,000 personnel served in Afghanistan from 2001 to 2014 (Australian
Army, 2015). Australia’s commitment to East Timor peaked in 1999 at 5,500 personnel.
The requirement to raise, train and sustain the workforce for rotation to concurrent
warlike operations consumes more resources than peacetime operations, potentially
reducing the ADFs ability to comply.

•

Perception of Risk. Soldiers have a different perception of risk where it is seen as
desirable rather than something to be avoided (Sookermany, Sand, & Vreivik, 2015).
Risk taking is a paradoxical experience, where navigating close to danger can generate
great fear, and also a great sense of accomplishment in mastery. Risk and safety are
social constructions and different groups will ascribe different meanings to the same
words, even when they are collaboratively engaged in planning “safe” military
operations (Turner & Tennant, 2009). This could be perceived by an inexperienced
regulator as lacking the willingness to comply.

•

Military Culture. Defence is concerned about preserving its reputation as a trusted
institution (Goyne, et al., 2017). Recent internal reviews have identified significant
cultural issues in Defence, personal conduct (Orme, 2011), alcohol use (Hamilton,
2011), social media (Hudson, 2011), incidents and complaints (Earley, 2011), and
treatment and employment of women (Broderick, 2011) (McGregor, 2011). The culture
of service to the nation, and contemporary community expectations present unique
challenges for ADF leadership. Responding to reviews indicates a willingness to
address modern cultural issues.

•

Age. 1 in 5 work related injuries involve a person under 25 years of age (SWA, 2010)
and young workers are likely to be less aware of hazards in the workplace due to
inexperience. In 2011 80% of the ADF workforce was aged under 30 (DLA Piper,
2011). Young soldiers are more likely to be directed to take risks under orders and are
trained to have an appetite for controlled risk. Legislation that compromises this culture
may have unintended consequences such as fostering risk aversion in military decision
making, and could have a detrimental effect on combat operations. Community and
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school-based cadets, engaged in cadet youth activities, are particularly vulnerable as
participants include young people aged 12 to 17.
•

Full time and Part Time Workforce. 10% of the Australian Army workforce are parttime Reservists who show equivalent rates of injuries in physical training to full-time
members, but proportionally higher rates in combat training, manual handling and
patrolling (McDonald, Orr, & Pope, 2016). Imposed limitations on the resources
available to part time units may impact on their ability to comply, more so than full time
units.

•

Lack of Data. Limited public data is available for analysis of deaths and injury in the
military, due to complicated historical arrangements for rehabilitation and
compensation, which are not linked to insurance premiums. The ADF is not included in
key national data sets which are used to measure performance in civilian industries. The
ability to comply requires access to evidence-based information so that limited
resources can be applied to actual risks rather than perceived risk.

•

No Incentive for Workers Compensation Premiums. Experience based workers
compensation premiums are an incentive to organisations to minimise harm (Hopkins,
1994). The ADF does not pay workers compensation premiums to Comcare, and the
Department of Veterans Affairs administers compensation for uniformed members
under different legislation to civilian workers. It is debateable if compensation
premiums would engender willingness to comply by the ADF because it is not
motivated by profit.

3.2.5 Selecting a Case Study
The model provides a simple structure to examine the actual effect of intervention strategies by
Comcare, within the unit of analysis of a single incident resulting in prosecution.
Publicly available Federal Court of Australia records, State Coroners reports and historical
captures of Comcare and Defence webpages were reviewed to identify military training
accidents where the Australian Army was found to have breached the OHS Act in the period
2004 - 2011. These are summarised in Chapter 2 Table 6 – Summary of Comcare Proceedings
Against the ADF 2004 - 2011.
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Incidents involving school aged cadets were not considered for selection because cadets are not
full-time equivalent workers. The remaining incidents involved two deaths, one from heat
stroke and one from accidental shooting.
The death of Trooper Angus Lawrence from heat stroke during training in 2004 was selected
as the case study. This tragedy was an unexpected event that occurred soon after the removal
of Crown exemption. Heat illness is not unique to the military and findings from this case would
be more relevant to a wider audience of researchers, than an incident involving specialized
military operations.
The incident itself was not the subject of the research, but the communication of the Regulator’s
requirements for behavioural compliance towards prevention of harm. The incident and
prosecution provided boundaries for the scope of research, but did not limit the factors that
influenced decision making. Contextual factors will be revealed as the case study unfolds, to
try and overcome the natural inclination towards hindsight bias and linear thinking in chain of
events models (Dekker, 2014a)
3.2.6 Exempt from Ethics Review - GU Ref 2017/689, DOD DPR-LREP 088-17
Once an incident was selected for the case study, a protocol was submitted to the Griffith
University Office for Research, and it was advised that the research, GU Ref 2017/689, was
exempt from research ethics review.
Navigating the application process for ethics approval in Defence was complicated because the
entire process was under review, and responsibility was spread across different departments.
There were several different application forms on different websites.
•

Defence People Research - Low Risk Ethics Panel (DPR-LREP) - Negligible or Low
risk.

•

Joint Health Command Low Risk Ethics Panel (JHC-LREP) - medical and health
research.

•

Defence Science and Technology Low Risk Ethics Panel (DSTO - LREP) - science and
technology research.

•

Australian Defence Human Research Ethics Committee (ADHREC), appears to have
been replaced by:
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o Departments

of

Defence

and

Veterans

Affairs

Human

Research Ethics Committee (DDVA-HREC).
A protocol was submitted to the Defence People Research - Low Risk Ethics panel and the
project was assessed as exempt from ethical review. A copy of the approval from the
Department of Defence ref DPR-LREP 088-17 is attached as Appendix 1 – Notice of
Exemption from Ethical Review.
3.2.7 Obtaining Evidence
The Australian Army and Comcare were each requested to provide evidence of Regulator
communications related to the incident investigation into the death of Angus Lawrence. Formal
written approaches were made with copies of the ethical approval. It is disappointing that no
internal documents were received from either organisation, and no response was received as to
why they would not, or could not, be provided.
There are numerous reasons why access to internal documents relating to investigations may
not be provided by organisations:
•

Inadequate record keeping,

•

Inadequate resources available to respond to the request,

•

Competing priorities for information requests,

•

Inadequate identification of an appropriate decision maker,

•

Lack of authority for decision making,

•

Privacy concerns of the decision maker, and/or

•

Security concerns of the decision maker.

Obtaining information from Defence is particularly problematic. The Defence (Inquiry)
Regulations 2018 stipulate in Regulation 66 that it is an offence to disclose information in
Inquiry Officer reports without authorisation (Commonwealth of Australia, 2018a). Journalists
observe Defence has a culture of secrecy, where all official information is assumed to be
confidential, and Freedom of Information (FOI) requests are constrained by bureaucratic
processes and investigatory overload (Brown, 2015).
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No single figure below the level of the Chief of the Defence Force appears to have
authority and accountability for the release of official defence information (Brown,
2015).
Lack of information is a difficulty faced by all researchers, so rather than insider research, it
became an outsider research project using publicly available material. The exception was that
the Defence STARS database was accessed to obtain de-identified quantitative incident data.
The information on the case study has been drawn primarily from the following publicly
available documents:
•

OHS (CE) Act 1991 No. 30, as at 13 Sep 2004 (Commonwealth of Australia, 2004).

•

Inquest into the death of Angus Lawrence [2005] NTMC 069 (Cavanagh, 2005).

•

Federal Court of Australia proceedings against the Commonwealth in the death of
Trooper Lawrence (Federal Court of Australia [662], 2007)

•

Lessons Learnt from a Heat Stroke Death (Rudzki, 2016).

•

Wayback Machine Archived Web Pages to access previous versions of Defence and
Comcare’s web sites (Wayback Machine, 2004-2011).

Evidence of other incidents described throughout this thesis had to be drawn from many
different public records because the workplace of ADF members crosses State jurisdictions and
extends beyond the territorial waters of Australia. Databases in general were not inclusive of
Defence members serving within and outside of Australia, or Cadets.
The Australian Institute of Health and Welfare conducted a study of the causes of
death among serving and ex-serving ADF members from 2002 – 2015. During this
period there were 1,939 deaths among men and women, 22% in the population
serving full time, 26% in the reserve population and 52% in the ex-serving
population (AIHW, 2018).
The AIHW (2018) found the three leading causes of death for men, serving and reserve of all
ages combined, were land transport accidents, suicide and coronary heart disease. For all
women it was breast cancer, suicide and land transport accidents (see appendix 2). Overseas
deaths were not captured and school aged Cadets were not included. This report did not
differentiate if there was a causal connection with work.
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The Australian War Memorial (AWM) Roll of Honour records the names of ADF members
who died on warlike operations, and in 2013 deaths on non-warlike operations were added
(appendix 3). From 2004 – 2011 a total of 48 members died on operations, 28 from enemy
action, 15 in helicopter crashes, two in vehicle accidents, one from accidental shooting, one
falling into a mineshaft on patrol, and one of natural causes. Deaths that are not related to wars
or operations, such as the subject of the case study, and school aged Cadets, are not included.
Unless ADF accidents and incidents are prosecuted in a civilian court, investigated by a State
Coroner, published in an open Defence Inquiry, detailed in a media release or recorded in
parliamentary reports, the ability to learn from past events is quickly lost to corporate memory.
3.2.8 Measurement of Outcome Performance
Focusing on a single incident provided the opportunity to measure the occurrence of events
with a similar cause in the Army, before and after the incident itself. It was intended that this
would provide a quantitative performance measure of the effect of OHS Regulator intervention
over time.
Changes to the Commonwealth OHS Act, provided start and end points for the research, to find
a way to measure the effectiveness of Comcare’s intervention on the Australian Army. The
removal of Crown exemption did not materially change the duties in the Act, but significantly
changed the potential impact. The opportunity to evaluate the outcome performance of an OHS
Regulator, abruptly armed with the deterrent effect of prosecution, was an unusual
phenomenon. The only available quantitative measure was the ADFs own incident database,
due to the exclusion of Defence from the National Data Sets used to measure OHS outcomes
in industry.
Table 10 shows the number of Army incidents reported in Australia each year since 1964, that
have been captured in the STARS database. Early Defence incident data is scant because
information was collected individually by Army, Navy and Air Force. The first combined
Defence database (DEFCARE) started in 1997, data prior to its introduction is considered
unreliable by the Australian National Audit Office (ANAO). The Defence Safety Management
Agency (DSMA) believed there was significant under reporting of injuries in all three services
(ANAO, 1999-2000) (Harvey, Payne, & Otago, 2005).
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Table 10 – Number of Incidents Reported Annually in Army 1964 – 2017
Source: Defence Safety Trend Analysis Reporting Solution as at 8 Jul 2018 (Dept of Defence, 2018)

Incident Reports
Service
Location

Defence Safety Trend Analysis Reporting Solution (STARS) Database
Army
Australia
All Incidents

Year

Severity
Fatality

1964

Average

Serious

Dangero

Exposure

Minor

Near Miss

Injury

us

Personal

Incident

Illness

Incident

Injury

Reports

1

Total

Number of incident
reports annually
1

1965
1966
1967

1

2

3

1970

1

1

2

1971

13

1972

2

1

3

1973

1

1

2

1974

2

1975

4

1968
1969

1976

1

13

2
3

3

4

1977

1

1978

7

3

1
3

1979

1

1

1

3

1980

2

5

1

8

1981

4

3

7

1982

11

3

14

4

1

7

12

8

20

1983

2

1984
1985

2

15

4

21

1986

2

3

4

9

1987

2

3

6

11

1988

8

7

8

23

1989

7

5

9

21

1990

5

11

11

27

1964-1991

1991

4

17

15

36

Average 10
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Year

Severity
Fatality

Average

Serious

Dangero

Exposure

Minor

Near Miss

Total

Number of incident

Injury

us

Personal

Incident

Illness

Incident

Injury

Reports

reports annually

1992

6

6

8

20

1993

9

9

21

39

1994

6

8

25

39

1995

29

10

59

98

1996

54

12

130

196

1997

3

301

9

1099

1412

1998

21

953

22

2699

3695

1999

17

545

23

1510

2096

2000

16

525

23

1095

1659

2001

20

898

170

1425

2513

New

2002

9

566

2

76

3157

3810

OHS Act

2003

15

858

3

440

3290

4606

1992-2004

2004

11

1096

125

561

3709

5502

Average 1976

2005

7

535

192

1624

4836

7194

2006

13

527

160

880

3942

5522

2007

10

592

144

935

4184

5865

Post

2008

6

817

216

784

4571

6395

Crown

2009

6

643

216

1996

4613

7474

exemption

2010

11

818

482

1192

4884

7387

2005-2011

2011

3

680

329

2217

4659

7888

Average 6818

2012

1

561

419

1426

4987

7

7401

2013

4

376

315

731

5600

31

7057

2014

6

209

124

643

6290

225

7497

New

2015

1

160

83

642

5781

350

7017

WHS Act

116

72

1658

5738

288

7872

2012-2017

97

91

917

5554

308

6969

Average 7302

2016
2017

2

1

1

Prior data unreliable

Due to the issues of reliability, data on heat injury prior to 1995 were not utilised in the case
study. 1995 and 1996 were included to illustrate the lack of data reported before 1997.
Anonymised records in the Defence STARS database were interrogated to extract incidents,
coded with heat as a mechanism of injury, in the period before and after the case study
proceedings. These could be represented in a graph to measure changes in outcomes that
indicated harm was being reduced, and potentially associated chronologically with regulator
intervention.
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Two criteria were identified that included heat incidents so both were graphed separately. This
reflected findings by Coates et al (2014) that there was definitional confusion and
inconsistencies in defining heat related deaths in public records over many years.
Incident records selected from STARS for the case study were extracted using search criteria:
•

Army
o Location: Australia.
o Dates: 1995 – 2017.
o Count of persons involved:
§

Exposure to environmental heat.

§

Heat stress/heat stroke.

While less than ideal, STARS provided the only readily accessible historical record of incident
data in the ADF in the period before and after changes to OHS legislation in 2004.
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CHAPTER 4: CASE STUDY – DEATH OF A SOLDIER FROM
HEAT STROKE DURING TRAINING
This chapter examines the events surrounding a death in training, and prosecution of the
Australian Army, in order to analyse how safety outcomes were influenced by Comcare’s
intervention. It is a review of the way the Regulator influenced Army’s awareness, relevance
and decision making around OHS legislative requirements, rather than an analysis of the
incident itself, so it unfolds as information became available over time.

4.1 Background – the Death of Trooper Angus Lawrence
At 2025 hours on 10 Nov 2004 Trooper Angus Lawrence died of acute heat stroke in Royal
Darwin Hospital in the Northern Territory. He was a 25 year old soldier who had served in the
Australian Army for 3 ½ years, including operational service in Iraq. He belonged to the Second
Cavalry Regiment, based at Robertson Barracks, 20 km east of Darwin. Angus Lawrence was
a student on an Army Subject One for Corporal promotion course, undertaking field training,
at Mount Bundey Training Area, 140 km south east of Darwin. The course was conducted in
hot and humid conditions that were usual in that location at that time of year. The traumatic
death of Angus Lawrence resulted in the first prosecution of the Australian Army after Crown
exemption was removed from OHS legislation in September 2004. The investigation and
prosecution took two years and six months to conclude.
Figure 1- Mount Bundey Training Area
Source: Australian Army (2017)
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Figure 2- Location of Mount Bundey Training Area in Australia’s Northern Territory
Source: Google Maps

Mount Bundey
Training Area

4.1.1 The Hazard of Environmental Heat
Heat is a known hazard in labouring and outdoor work in Australia. Coates et al (2014) found
that extreme heat events have been the most significant natural hazard associated with loss of
life in Australia from 1844 to 2010. Seven different terms were used in official records to
describe heat related deaths, indicating confusion and inconsistency of definition, and lack of
differentiation of terms like heat stress, heat exhaustion, heat illness, heat injury and heat stroke.
British Army doctrine defined the term heat illness to describe an individual who becomes
incapacitated as a result of a rise in core body temperature, but cautioned that body temperature
is an unreliable indicator of severity. Military personnel are particularly at risk from heat illness
because of a combination of high intensity physical training, high environmental heat loads,
and protective clothing eg body armour (Surgeon General, 2006).
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4.1.2 Army Presence in the North
From 1992 - 2001 the Army relocated the First Brigade, including over 2000 personnel and 200
armoured vehicles from southern Australia, to the vicinity of Darwin, in the Northern Territory.
The move was in accordance with a government decision in 1987 to increase the Army's
presence in the north of Australia (ANAO, 1997). A remote 100,000 hectare grazing property
at Mount Bundey was acquired, and approved as a military training area in 1992 (CSIRO,
1998). Robertson Barracks was purpose designed and built to accommodate the Brigade. By
2004 the Barracks was well established with permanent air-conditioned accommodation,
classrooms, amenities and catering facilities. Mount Bundey Training Area had a small camp
and large sectors for armoured vehicle manoeuvres, field training and live firing. The nearest
hospital with emergency services is 140km away in Darwin, one hour and forty minutes by
road.
4.1.3 Constraints Imposed by Training in the Tropics
Training in the tropics presented challenges for the military that had to be reconciled with the
need to train for war. The climate in the coastal monsoon region of northern Australia is vastly
different to the south, with a wet season from November to March, and a dry season from April
to October. At Mount Bundey, maximum daily temperatures average 37°C in
October/November, dropping to 32°C in May/July. Minimum temperatures average 24°C in
November/December, dropping to 18°C in July/August. Relative humidity averages 55%+
from July to September, rising to 80% by January through to April. The increasing levels of
relative humidity and solar radiation make the transition (build-up) from dry to wet season in
October/November very uncomfortable. Over 90% of the rain falls in the wet season, subjecting
the soil to erosion. The tropical weather constrained much of the Brigade’s training to the dry
season, due to the technical and human limitations of operating armoured vehicles in high
temperatures, and the impact of vehicle operations on the natural environment (CSIRO, 1998).
4.1.4 Increased Operational Commitments and Training Requirements
Since 1999 Australia had committed large numbers of troops to warlike operations in Timor,
Afghanistan and Iraq, undoubtedly putting pressure on the Army’s training resources. Around
2003, the Army Regional Training Centre Northern Territory (RTCNT) was required by higher
command, to increase the number of Subject One for Corporal promotion courses from three to
four each year. This necessitated the conduct of courses during the build-up and wet season,
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despite staff raising concerns with senior commanders. Even with modifications to reduce
workloads during the heat of the day, many students were affected by the extreme heat and
humidity.

4.2 How does Comcare influence what it requires Defence to comply with?
4.2.1 Compliance Standard was Uncertain
The OHS Act created uncertainty for both Comcare and Defence in defining what was and was
not “compliance”. Legislation is provided to a regulator as the standard to judge compliance
against. The OHS Act:
•

proportionately defined substantially more rules for regulator administration than
safety;

•

was based on a broad set of general duties, and was fragmented in its application to
Defence;

•

did not contain the words “risk management”, “risk assessment” or “the hierarchy of
controls”;

•

was not prescriptive of safe work, and was not supported by a range of COP relevant to
ADF activities; and

•

contained detailed consultative arrangements from which ADF members were legally
exempt.

4.2.1.1 Summary of the OHS Act and Regulations
Overall the Act had five parts and 95 sections. Only eight sections in Part 2 communicated
duties and OHS requirements.
•

(1) Preliminaries
o Part 1 had 17 sections including broad parameters for interpretation of the extent
of the Regulator’s jurisdiction with regard to Defence.
§

Act not to prejudice Australia’s Defence.

§

S 7(1) Nothing in this Act requires or permits a person to take any action,
or to refrain from taking any action, that would be, or could reasonably
be expected to be, prejudicial to Australia’s defence.
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•

(2) OHS
o Part 2 contained seven sections on General Duties and one section on Specific
Duty relating to OHS. S16 established an employer’s principal duties, to take all
reasonable steps to:
§

protect the health and safety of employees;

§

provide and maintain a safe working environment;
•

including adequate facilities, safe access and egress, and the
absence of risk from the use, handling, storage and transport of
hazardous substances;

§

develop in consultation with unions an OHS policy that enables cooperation between employers and employees, and adequate review
mechanisms (not applicable to ADF);

§

provide necessary information, instruction, training and supervision;

§

monitor the employees’ health and safety at work;

§

maintain appropriate information and records relating to the employees’
health and safety; and

§
•

provide appropriate medical and first aid services.

The remaining three parts were more relevant to regulator administration and some were
not applicable to the ADF because of exemptions:
o Part 3 Workplace Arrangements
§

Part 3 had 15 sections that were not applicable to ADF by Declaration
(Commonwealth of Australia, 1991).

o Part 4 Advice, Investigation and Inquiries and (4A) Recovery of cost of
Administering the Act
§

Part 4 and 4A contained 39 sections governing the Regulator’s activities.

o Part 5 Miscellaneous
§

Part 5 had 16 sections, two were not applicable to ADF (Commonwealth
of Australia, 1995).
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The OHS (CE) Regulations 1991 (No 313, 11 Dec 2003), (Commonwealth of Australia, 2003)
consisted of seven parts:
•

Part 1 Preliminaries
o serious personal injury means an injury to, or disease in, a person that is caused
in the course of work; and for which the person needs to be:
§

given emergency treatment by a registered medical practitioner; or

§

treated in a hospital as a casualty, without being admitted to the hospital;
or

§

admitted to a hospital.

o An occurrence is a dangerous occurrence for the purpose of the definition
of dangerous occurrence in subsection 5 (1) of the Act if it is an occurrence that
resulted from operations that arose from the undertaking conducted by an
employer; and could have caused:
§

the death of, or serious personal injury to, any person; or

§

the incapacity of an employee for the duration of 30 or more successive
working days or shifts;

o the Chief of the Defence Force is the employing authority in relation to a
member of the Australian Defence Force.
•

Part 2 Elections conducted by Unions – not applicable to ADF

•

Part 3 Elections conducted by Returning Officer – not applicable to ADF

•

Part 4 Advice, Investigations and Inquiries
o Form of provisional improvement notices issued by HSR – not applicable to
ADF.
o Investigators, identity cards, certificate of appointment, taking samples for
testing.
o Forms of notices, power to take possession of plant, samples of substances,
direct that workplace not be disturbed, issue prohibition notices, issue
improvement notices.
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o Alteration

or

disturbance

of

site

of

accident

or

dangerous

occurrence.
•

Part 5 Notification and reporting of accidents and dangerous occurrences
o Prescribed period, for notification, 30 or more successive shifts or 30 or more
successive days.
o Service of notices and reports, to Comcare, employers.
o Notice

of

accidents

and

dangerous

occurrences

to

be

given:
§

Within 2 hours of death, 24 hours of serious personal injury and
dangerous occurrence.

o Form of notice of accidents or dangerous occurrences.
o Notice of deaths must be given by telephone.
o Reports

of

accidents

and

dangerous

occurrences

to

be

given:
§

Within 2 hours of death, 24 hours of serious personal injury, dangerous
occurrence and incapacitated for work for 30 days/30 shifts.

o Form of reports about accidents, dangerous occurrences, records to be kept
•

Part 6 Modifications of the Act

•

Part 7 Review of Decisions

•

Part 8 Miscellaneous

4.2.2 No Code of Practice for Risk Management
NOHSC, rather than Comcare, was responsible for the production of National Codes of
Practice, that were intended to provide more detailed regulatory guidance on what compliance
should look like.
There was no national Code of Practice for risk management and none related to the risk of
environmental heat. An Australian/New Zealand Standard 4360:1999 Risk Management was
commercially available but OHS legislation did not stipulate its use.
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There were 14 NOHSC publications dated before 2005:
•

Control and Safe Use of Inorganic Lead at Work [NOHSC:1994]

•

Control of Major Hazard Facilities [NOHSC:1996]

•

Control of Workplace Hazardous Substances [NOHSC:1994]

•

Control of Work Related Exposure to Hepatitis and HIV Viruses [NOHSC:2003]

•

Labelling of Workplace Substances [NOHSC:1994]

•

Manual Handling [NOHSC:2005(1990)]

•

Noise Management and Protection of Hearing at Work [NOHSC:2004]

•

Preparation of Material Safety Data Sheets [NOHSC:1994]

•

Prevention of Occupational Overuse Syndrome [NOHSC:1994]

•

Safe Handling of Timber Preservatives and Treated Timber [NOHSC:1989]

•

Safe Removal of Asbestos [NOHSC:1988)]

•

Safe Use of Ethyl Oxide in Sterilisation/Fumigation Processes [NOHSC:1992]

•

Safe Use of Vinyl Chloride [NOHSC:1990]

•

Storage and Handling of Workplace Dangerous Goods [NOHSC:2001]

4.2.3 ADF Consigned to a Disjointed Regulatory Framework
A historically disjointed Commonwealth regulatory framework for compensation and
occupational health and safety diminished Comcare’s ability to inform the ADF about
evidenced based proactive prevention strategies.
Commonwealth organisations were required to be insured for workers compensation, mostly
through Comcare, under the Safety, Rehabilitation and Compensation Act 1988. In 1998 the
Government replaced the Commonwealth’s long-standing practice of non-insurance with
Comcover, a single managed fund for self-insurance (Comcover, 1998). The government
intended for Comcare and Comcover to be complementary organisations that would provide
education and training in risk management to Commonwealth organisations. Premiums were
mandated as an incentive to good practice, and the development of risk management
frameworks was promoted but not compulsory.
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The Military Compensation and Rehabilitation Service in the Department of Veterans’ Affairs
administered workers’ compensation arrangements on behalf of the ADF therefore Army, Navy
and Air Force were not subject to the “incentive” of workers compensation premiums. Risk
management in the Commonwealth sector was more closely associated with compensation and
insurance for civilian public servants.
In 2003 the ANAO (2003) examined and surveyed the risk management and insurance practices
in 55 Commonwealth organisations. Most organisations had developed basic OHS frameworks
but risk management practices across all organisations generally needed to be improved. Risk
management in the public sector was characterised as reactive, an activity conducted separately
from real work.
The development of a systems approach to the management of risk in the Commonwealth
jurisdiction was undermined by selective application of complex compensation legislation to
the ADF. The danger in being treated differently, is that personnel may be treated worse than
prevailing standards in society (Anderson, 1997).
In managing rehabilitation programs, neither Defence nor Veterans’ Affairs reliably
measure, monitor or report on outcomes. Civilian rehabilitation schemes, for example,
use critical measures of performance; namely the timeliness of rehabilitation following
injury or illness, and the durability of return to work outcomes. Accrued liabilities under
the MRCA are significant and growing (ANAO, 2016).
4.2.4 Comcare operated in a Constrained Communications Network
Without the influence of HSRs and unions, Comcare lacked a network to communicate
awareness and relevance of external legislative requirements to ADF members, in a common
language.
Comcare promulgated information in preparation for the 2004 changes to OHS legislation. The
Employer and Employee Guides (Comcare, 2004a) (Comcare, 2004b) to amendments to the
Occupational Health and Safety (Commonwealth Employment) Act 1991 described in detail,
penalties for breaches of the Act but these layman’s guides did not specifically include the
words “Defence” or “Army”. Comcare also published “Information on Amendments to the
OHS Act” on its website advising “the amendments do not impose any new duties on
employees” and “there is no change to an employer’s primary duty” (Comcare, 2004c).
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The OHS Act s9 as published in 2004, states that a member of the Defence Force is employed
by, rather than an employee of:
(1) (b) a member of the Defence Force is, for the purposes of this Act, to be taken to be
employed by the Commonwealth,
Interestingly the Federal Court of Australia has since ruled that Defence members are not
employees in a determination in relation to employment law and the Fair Work Act (Cth) 2009:
The relationship between the Crown and a member of the Defence Force has not been
and is not founded on contract and is not that of employer and employee. Under present
arrangements members of the Defence Force are not, by reason of their enlistment,
party to any contract of service. They are not employees of the Commonwealth (Federal
Court of Australia [113], 2015).
Defence members do not generally regard themselves as “employees”, they are members of
their service, be it Army, Navy or Air Force. The word duty for a member is synonymous with
being prepared to serve on duty, if necessary, 24 hours a day, seven days a week.
Communication that focused on generic messages for “employees” and “duties” are unlikely to
have drawn attention to changes in legislation in the military, at the level at which they were
targeted, due to differences in common language.
DSMA’s top down approach to implementing safety management systems, indicates there was
strategic awareness of the requirement to demonstrate compliance with legislation. The first
edition of the Defence Safety Manual SAFETYMAN, Volume 1 and 2, was published in 2002
by DSMA. It incorporated, and replaced, a number of other documents including the Australian
Army Manual of OHS. Volume 3 of SAFETYMAN was to be released in March 2004, followed
by additional volumes; General, Military, Defence Aviation Safety, and Group Specific (eg
Army). There were many risk management related documents in Defence at that time, some
were in hard copy, others were electronic (Gaidow & Boey, 2005).
Large volumes of prescriptive superior level Defence OHS policy were intended to be absorbed
into the training and operational practices undertaken by the three Services. At the tactical level,
there were no uniformed HSRs, and no union presence in the Army workplace to raise
awareness of legislative requirements that were external to Defence. In any event, Regulator
authority was likely to be perceived as subordinate to military authority, and the internal Army
procedures that members were trained to follow.
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4.3 How did Comcare raise awareness in Army that a breach had been
detected?
4.3.1 Comcare Investigations Prior to the Incident
Comcare’s Planned Investigation Program was driven by the SRCCs focus, which could not be
informed by reliable Defence performance data.
Comcare did not conduct inspections. In the year prior to the incident, Comcare conducted a
small number of proactive investigations at Defence locations in Australia (Dept of Defence,
2004). These would have provided limited opportunities to identify breaches, and influence a
workforce of over 100,000:
•

6 planned.

•

5 targeted.

•

33 reactive.

Five Improvement, three Prohibition and six Do Not Disturb Notices were issued (Dept of
Defence, 2004). There was no indication how many investigations involved the Army. Defence
was required to report against SRCCs requirements but SRCC did not include ADF data in
overall compensation scheme performance data (SRCC, 2004).
4.3.2 OHS Regulations - Incident Notification - November 2004
The definition of the requirement for notifiable incidents in legislation is likely to have
contributed to under reporting of heat injury in the Army.
In the event of a notifiable incident, the OHS Regulations specified that a notice and report was
to be given to Comcare:
•

Within two hours of a death

•

Within 24 hours of:
o a serious personal injury – injury or disease that required emergency treatment
by a medical practitioner, treated as a casualty in a hospital or admitted to
hospital; or
o a dangerous occurrence – could have caused a death or serious personal injury,
or a person to become incapacitated for 30 or more successive working days.
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From 2003, heat incidents occurred on all of the Subject One for Corporal courses conducted
in the build-up and wet season, during field training at Mount Bundey, and were recorded in
unit post activity reports (Cavanagh, 2005):
•

5 Oct – 28 Nov 2003 - 29 cases of heat related illness.

•

15 Feb – 9 Apr 2004 - 36 cases of heat injury and 19 heat associated dermatological
cases. Four of these cases were Priority 2 casualties, which meant that “life or limb
[was] in serious jeopardy” (Federal Court of Australia [662], 2007).

•

From May to September 2004, there were no cases of heat related illness during the dry
season.

In the week before Angus Lawrence died on 10 Nov 2004, Medical Assistants treated 21 people
for heat related illness and there was a belief that the heat hazard was being managed.
I think we had about nine people go down with heat over the preceding couple of days which
from previous experience was – I was of the opinion that what we had in place was working
because it actually reduced a lot of the heat cases. Witness (Cavanagh, 2005)
The most serious injury occurred on 5 Nov 2004, when Private Scott, a student undertaking an
Infantry Subject Two for Corporal course in a different field location, collapsed with heat
stroke. He was evacuated to the Royal Darwin hospital as a Priority One casualty and admitted
to the Intensive Care Unit. Staff on the Subject Two course modified their reduced activity
period between 1100-1500 hours, to a no activity period from 1100-1700 hours. Staff and
students on the Subject One course were aware of the incident through talking to the Medical
Assistants. RTCNT staff believed the Infantry Subject Two course program was much more
arduous, therefore staff perceived the level of risk was lower for the students participating in
the Subject One course.
That particular course is a lot more physically demanding than anything I would have been
doing on the course I was conducting. To compare – make a comparison between the two
with the physical output is not even close. Witness (Cavanagh, 2005)
It is not known how many heat incidents on the two courses were notified to Comcare because
this information was not specifically recorded in STARS until 2015. The hospitalisation of
Private Scott clearly fit the criteria for a notifiable incident because he was admitted to a civilian
hospital and suffered ongoing impairment. Treatment of heat related illness at a Defence
Medical Centre was not a clear trigger to notify the Regulator because they are not regarded as
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hospitals by the ADF. Robertson Barracks Medical Centre is described as an outpatient facility,
with a ward available for urgent cases when outpatient services are closed.
It is possible that the legislative definition of a serious personal injury, defined in the OHS Act
and Regulations, contributed to a lack of understanding of when a heat illness became
reportable to the ADF, or notifiable to the Regulator. If incident notification requirements were
not specific enough, systems would fail to capture the rates of heat incidents that were regularly
occurring at that time and trends would not have been visible externally. Internally, the
treatment of heat illness was perceived to be working, while soldiers were returned to work
without permanent injury.
There is clear evidence of troops and staff being desensitised to the risk and consequences
of heat injury. Dr Stephan Rudzki (Cavanagh, 2005)
Army personnel accept that they have little choice over where they train or where they serve
on operations. This is embodied in the role of the Infantry, to seek out and close with the enemy,
to kill or capture him, to seize and hold ground and to repel attack by day or night, regardless
of season, weather or terrain. The requirement to train and work in hot conditions was not able
to be avoided therefore it had to be managed, in training and on operations.
In my view, a defeatist culture had evolved regarding heat injury. Everyone expected to fall
victim to heat. Dr Stephan Rudzki (Cavanagh, 2005)
There was a collective belief that ensuring adequate hydration would effectively manage the
risk of heat exposure. Medical evidence indicated Army prevention and treatment strategies
were focused on fluid replacement. The use of intravenous therapy by Medical Assistants to
treat dehydration had become an accepted consequence of training in the heat. This treatment
had an unrecognised advantage of being an extremely effective method of cooling core body
temperature (Cavanagh, 2005).
It is my view that if this practice had not been widespread, it is highly likely that more severe
casualties would have occurred sooner. Dr Stephan Rudzki (Cavanagh, 2005)
If a soldier received intravenous hydration administered by a Medical Assistant, outside of a
hospital, and they returned to work in less than 30 days, it is likely that many incidents were
not considered notifiable to the Regulator as injuries, illnesses or dangerous occurrences. In
September 2005 Senator Bronwyn Bishop questioned the Minister for Defence in Parliament
on the number of heat casualties that had occurred. During the 8 weeks of the Subject One
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course, 15 Army personnel were treated for heat exhaustion, six were hospitalised, five at the
Robertson Barracks Medical Centre and Trooper Lawrence at Royal Darwin Hospital (Senate,
2005).
4.3.3 Local Commander’s Immediate Action – November 2004
On arrival at the Royal Darwin Hospital at 1933 hours, Angus Lawrence had a core temperature
of 41.7°C. Despite intensive treatment for nearly an hour, he died at 2025 hours on Wednesday
night 10 Nov 2004. The senior treating doctor believed he died of hypothermia. On 11 Nov
2004 a post mortem examination was conducted by the Director of the Forensic Pathology Unit,
who determined the cause of death as acute heat stroke (Cavanagh, 2005).
Notification to the Regulator was required within two hours and could be done by telephone
during business hours, by following the instructions on a recorded message out of business
hours, or by fax. There are no public records to indicate how the process occurred or if it met
the timelines.
The local Commander’s immediate responsibility was to prevent further harm, notify higher
command and initiate an investigation. Unlike most employers, the services train their members
to deal with deaths in the workplace because casualties are factored into operational planning.
Fatalities in the Army are reported through the chain of command, briefed at ministerial level
and may be the subject of a Defence level media release. Units work with their higher command,
following standard operating procedures to establish terms for internal investigations. They
may be required to liaise with State Police and/or Military Police if the cause of death was
unexpected. Concurrently, formal notification processes, welfare for families and support for
military funeral arrangements are implemented. Army’s internal communications are likely to
be more efficient than dealings with external agencies because members train and practice
casualty reporting.
The remainder of the students on the promotion course were withdrawn from the defensive
position on 11 Nov 2004 and field activities continued for two days out of Robertson Barracks.
When heat incidents continued to occur, field activities were concluded earlier than planned
(Cavanagh, 2005).
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4.3.4 Comcare Investigation Commenced – November 2004
There is no clear evidence that Comcare took immediate action to limit or prohibit Army’s
training in the heat immediately after the injury to Private Scott, or the death of Angus
Lawrence, even though it had the authority to do so.
The Coroner’s report indicated that the Subject One for Corporal course continued doing the
same activities in another location in the vicinity of Darwin. The OHS Act provided the
Regulator with the authority to immediately issue a Prohibition Notice under Section 46, or an
Improvement Notice under Section 47. An oral or written “do not disturb” direction could also
be given. Legislative exemptions meant ADF staff and participants did not have the right to
cease work under what had proven to be dangerous conditions.
The ADF “did not effectively monitor the heat conditions and suspend the field phase
of the course in accordance with the policies and procedures contained in SAFETYMAN
according to the Wet Bulb Globe Thermometer readings or when participants began to
experience symptoms of heat injury (Federal Court of Australia [662], 2007).
The fact that heat incidents were reported again in the days immediately after a death, indicated
inadequate awareness by local Commanders that the legislation was being breached by not
suspending course work in the heat. This observation is predicated on the assumption that
Comcare received an adequate incident notice within the mandatory timeframe of two hours.
The internal requirements for reporting incidents or trigger events in Defence is complex and
is covered by a multitude of policies. Delay in inquiry, investigation and review processes is
the problem most frequently cited by senior Defence stakeholders, as leading to a delay in
internal decision-making (Dept of Defence, 2012).
Comcare commenced a preliminary investigation in November 2004 with full co-operation
from the Army, as noted by the Coroner. There was still no indication that formal notification
of a breach had been issued by the Regulator at this time. The absence of uniformed HSRs in
the workplace, trained and empowered to issue an immediate direction to cease training,
contributed to a systemic failure to identify a breach, protect workers and prevent further harm.
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4.3.5 Directive released by Commander Regional Training Centres – December 2004
The first documented evidence of Army leadership making a decision towards compliance
appears with the issue of formal orders to its training establishments, on measures to prevent
heat injury, one month after the incident.
On 8 Dec 2004, the Commander of the Army’s Regional Training Centres issued Directive
07/04 Prevention of Heat Related Illness to all training establishments (Federal Court of
Australia [662], 2007). The Directive demonstrated that the Unit’s Headquarters had assumed
responsibility to implement preventative policy:
•

required commanders to put safety before training;

•

mandated the effective use of Wet Bulb Globe Temperature (WBGT) tests (and the
procurement of WBGT equipment) and adherence to work/rest cycles in the Defence
Safety Manual (SAFETYMAN);

•

directed commanders to consider the provision of shade, strict limits on digging,
periodic rest periods off the field, and showers;

•

directed further training of staff and students about heat illness;

•

mandated reduction of exposure to air-conditioning in the 7 days prior to deployment to
the field;

•

required the provision of air-conditioned ambulances where possible; and

•

directed hourly checks of trainees by instructing staff with more frequent checks when
conducting active tasks such as patrolling.

4.4 How does Comcare influence the mutual understanding that noncompliance is relevant to Army in order to reduce risk?
4.4.1 Comcare Guidance Material on Heat Promulgated – December 2004
Unlike State and Territory Regulators, Comcare lacked mechanisms to directly influence safety
outcomes through issuing policy.
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On 13 Dec 2004 Comcare promulgated an OHS Fact Sheet - Hazards of Working in Heat at the
request of the SRCC, advising that the Commonwealth jurisdiction did not have a specific
policy on hazards of working in heat. Its website provided links to guidance material posted by
State OHS Regulators and the Australian Council of Trade Unions (Comcare, 2004d). The
SWA list of national Codes of Practice (COP) in force prior to 2005, did not include a COP for
managing risk or working in hot environments. (SWA, 2018b). The posting of non-specific
guidance on a website is unlikely to have influenced a perception of relevance in the military
where direct communications are issued in the form of orders, instructions and procedures.
Comcare’s website dated 29 Nov 2017, viewed in 2019 still stated the Commonwealth
jurisdiction does not have a specific policy on hazards of working in heat. Comcare still does
not have responsibility for development of COPs; this resides with Safe Work Australia, which
replaced its predecessors the ASCC and NOHSC. SWA’s website published a Guide to
managing the risks of working in heat dated 8 Dec 2017.
4.4.2 Comcare Improvement Notice Issued – February 2005
Three months after the event, on 18 Feb 2005, Comcare issued the Commandant of the RTCNT
with an Improvement Notice for a breach of the OHS Act 1991 Section 16 (Federal Court of
Australia [662], 2007).
An Improvement Notice is incident specific, and must be displayed in a prominent place in the
workplace. This would have presented difficulties because the Mount Bundey Training Area is
not a normal workplace, it is a 100,000 hectare field training area. The first Improvement
Notice, (which is assumed to be a preliminary notice), was later revoked and replaced with
another (Cavanagh, 2005).
Copies of the Improvement Notices could not be located on Comcare, Defence or Army’s
public websites at the time via a search of internet archives (Wayback Machine, 2004-2011).
Regardless of the contents, a three month lag between the incident and the formal issue of an
Improvement Notice by Comcare meant that Army was required to make a decision, either to
do nothing and wait for direction from the Regulator, or initiate corrective actions from its own
preliminary investigations.
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4.4.3 Army Formal Inquiry Commenced – February 2005
A senior Army officer was formally appointed on 28 Feb 2005 to conduct an inquiry. On 8 Apr
2005 the Commander of the Army Regional Training Centres issued a revised directive:
Prevention of Heat-Related Illness and Injuries. It directed:
•

Commanders and other trainers at all levels to cease training if they believed it was
unsafe to continue, regardless of WGBT readings;

•

WBGT measurements were to be taken hourly during daylight;

•

WGBT training was to be undertaken immediately by qualified instructors;

•

a requirement for a 14 day acclimatisation plan;

•

new risk assessments for each field phase of a training course;

•

recognition of individual differences in heat tolerance;

•

training staff were required to read immediately and annually revise the directive as well
as the causes, symptoms and treatment of heat illness and their specific responsibilities
regarding the supervision of trainees as they related to heat illness; and

•

a requirement that all heat illness cases were to be the subject of an incident report.

The additional direction was influenced by specific content in Comcare’s Improvement Notice
and the results of Army’s formal inquiry.
4.4.4 Compliance with Comcare’s Improvement Notice – April 2005
On 14 Apr 2005 the Commandant Regional Training Centre Northern Territory sent a response
to the Improvement Notice to the Comcare Investigator, who accepted that Army had fulfilled
the actions required (Federal Court of Australia [662], 2007).
4.4.5 Army Investigation Report and Recommendations – May 2005
The Army investigating officer made 67 recommendations in his report of 6 May 2005 and two
follow up reports on 16 Aug 2005 and 25 Jan 2006. In summary, the following actions were
implemented:
•

The Army determined that it would no longer conduct Corporal courses in the Northern
Territory during the wet season.
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•

The Deputy Chief of Army established a Heat Injury Remediation Project to review and
improve the Army’s Heat Injury Management Policy and Procedures. The project was
headed by the newly appointed Army Director of OHS.

•

Heat Injury Policy in the Defence Safety Manual was revised and provided to units in
electronic format and made available on the Defence Intranet.

•

By June 2005, 90 heat stress monitors had been delivered to units in the tropical regions
of Australia. By the end of the year, a further 156 monitors had been issued to other
units at a total cost to the Army of $685,000.

•

By 30 Sep 2005, training packages were distributed to units in electronic format and
heat awareness was mandated as an annual requirement for all Army personnel.

•

It was directed that an incident report be raised any time a soldier required intravenous
fluid so that information could be collated and used to determine emerging trends.

•

The Army Director of OHS initiated the conduct of two research projects by the Defence
Science and Technology Organisation, on the effect of air-conditioning on
acclimatisation, and the most rapid and effective means of cooling soldiers in a field
setting.

4.5 How does Comcare communicate the outcome of investigations and
inspections to Defence?
4.5.1 Comcare Investigation Report Findings – August 2005
Comcare completed their report in August 2005. The investigation found that the
Commonwealth of Australia, acting through the Chief of the Defence Force as the employing
authority in relation to members of the ADF, had breached s16(1) of the Act (Comcare, 2008).
There were five succinct findings by Comcare:
•

failing to conduct the training activities in a training area outside of the Northern
Territory during the wet season (despite previous recommendations made by senior
ADF staff against conducting such courses during the wet season);

•

failing to promulgate policies and procedures contained in the Defence Safety Manual
(‘SAFETYMAN’), and to provide adequate training in relation to that manual;
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•

failing to provide a structured system of acclimatisation prior to the field phase of the
training activities;

•

failing to effectively monitor heat conditions and suspend the field phase of the training
activities in accordance with the policies and procedures contained in SAFETYMAN;
and

•

failing to provide rest/work cycles, and rest periods in shaded areas, as required by
SAFETYMAN.

The Regulator could not enforce compliance with specific legislation or a Code of Practice,
other than broad duty of care, because none existed in the Commonwealth OHS framework.
The Regulator’s findings were contextualised to the ADF and highlighted two key strategic
points for Army:
•

conducting arduous training in the wet season was to be avoided, and

•

the top down issue of internal volumes of prescriptive safety doctrine must be
accompanied by training and education in its application, at the level at which it is
intended to be used.

Comcare’s findings became public in the records of the Coronial Inquest in September 2005,
whereas their investigation, and the Defence Inquiry, were not public. Investigations that
remain closed do not facilitate long term learning. As noted earlier, Comcare does not currently
publish industry specific findings and recommendations from investigations, which is
detrimental to raising awareness among a wide audience, both internally and externally.
There is no record of a separate prosecution over the permanent injury of Private Scott from
heat stroke. He was evacuated to hospital five days earlier from Mount Bundey, and was left
with a neurological deficit (Federal Court of Australia [662], 2007). Breaches of the Act
occurred on two separate courses, with the same mechanism of injury, and only one prosecution
resulted.
Inconsistent application of prosecution to two similar incidents reinforces a perception that a
decision to prosecute is determined on the severity of the outcome, rather than the actions that
constitute a breach of legislation.
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4.5.2 Coronial Inquest - September 2005
An inquest is a fact-finding investigation aimed at discovering the truth. Coroners do not decide
issues of criminal liability or civil negligence that may be connected to a death but may refer
matters to the Director of Public Prosecutions or police. The Coroner is not permitted to include
any comment or statement that any person may be guilty of an offence. The inquest determines
the identity of the deceased, the time and place of death, the cause of death, any relevant
circumstances and any matters connected to the death including public health, safety or the
administration of justice (NT Govt, 2018).
An open Inquest into Angus Lawrence’s death was held on 5 – 7 Sep 2005, in the Coroners
Court in Darwin. The Northern Territory Coroner acknowledged that the Defence Force could
have prevented him holding an Inquest but, to its credit, did not (Cavanagh, 2005). At that time,
Defence Force Regulations 1952 Reg 28 provided that State or Territory law relating to
coroners did not apply to the death of a member of the Defence Force.
The first two Army Investigating Officer reports, the Comcare Investigator’s report and the
Coronial Investigator’s report were all provided to the Court (Cavanagh, 2005). The Coroner
remarked that all reports were thorough and of significant assistance. Evidence was presented
to the Coroner by 21 witnesses. For the first time, many of the details of the case came into
public view.
Students and staff moved to the Scale A Camp at Mount Bundey Training Area on 4 Nov 2004.
The facilities included areas for the erection of 20’ x 30’ tents; 2 fly screened mess huts; two
buildings housing toilet, shower and laundry facilities; a kitchen with cool rooms and a freezer;
an air-conditioned demountable building for use as a Regimental Aid Post (first aid); an Aero
Medical Evacuation helicopter landing site, telephone lines and power, water and sewage
services. In the preceding days, Bureau of Meteorology data shows the weather around Mount
Bundey was consistently hot with no rain.
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Table 11 - Bureau of Meteorology Weather Data at Jabiru Airport, 1 – 5 Nov 2004
Source: (Bureau of Meteorology, 2004)

Jabiru
Airport, 120 01 Nov 2004

02 Nov 2004

03 Nov 2004

04 Nov 2004

05 Nov 2004

km east
Max Temp °C

39.8

38.4

39.1

39.5

40.0

Min Temp °C

26.9

25.9

25.5

24.3

24.6

Rainfall mm

0

0

0

0

0

At 0600 hours on 7 Nov 2004, the students walked, with large packs, webbing and weapons, to
the defensive position, about 3-4 km from Scale A. The defensive position was in open ground
without natural shade. The fighting bays had been incompletely dug and students were required
to dig sleeping bays, erect wire and manually develop the position to protect from simulated
enemy attack. Soldiers slept under plastic individual shelters (hootchies) and carried combat
ration pack meals. They were supplied with water in 20 litre plastic jerry cans, to refill
individual water canteens, which were designed to be carried on their web belts and packs.
Activity was reduced between the hours of 1000-1500 and two Medical Assistants operated
from a tent, 200m from the position. Each day students patrolled 3-5 km with weapons, taking
turns at leading small teams and conducting activities such as section assaults, while under
assessment by a staff member.
Table 12 - Bureau of Meteorology Weather Data at Jabiru Airport, 6 – 10 Nov 2004
Source: (Bureau of Meteorology, 2004)

Jabiru
Airport, 120 06 Nov 2004

07 Nov 2004

08 Nov 2004

09 Nov 2004

10 Nov 2004

km east
Max Temp °C

35.6

39.1

37.7

39.9

39.0

Min Temp °C

24.3

24.6

26.5

24.6

25.8

Rainfall mm

0

0

0

0

0
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The approximate temperature at Mount Bundey at 1200 hours on 10 Nov 2004 was 35-36°C.
By 1600 hours it was 40°C and the humidity ranged between 35 to 50%. This meant it was still
extremely hot when arduous assessment activities were commencing after the reduced activity
period. At that time, the ambient temperature was higher than the normal body temperature
leading to accumulation of heat.
Wet Bulb Globe Thermometer (WBGT) readings were taken by Environmental Health
personnel at the Mount Bundey field defensive position on the 10 Nov 2004. The information
was reported to a staff member in the location but was not received by the senior instructor.
There is doubt about the accuracy of the readings because the proper method of using the
equipment was not yet well understood.
Staff believed they could deal with the heat problems, but training outcomes weren’t being
achieved because “students became robots in that environment” (Cavanagh, 2005).
Table 13 - WBGT Readings at Mount Bundy Training Area 10 Nov 2004
Source: Coroner’s Report (Cavanagh, 2005)

Time

0925

0940

1040

1115

1140

WBGT °C

32.6

29.7

33.6

34.6

36

Angus Lawrence reported to the Army Medical Assistant at 1225 hours complaining of
vomiting, shortness of breath, chest ache, headache and dizziness. He explained he had drunk
eight litres of water and urinated six times that morning, but hadn’t been eating a lot. He had a
temperature of 37.8, an increased pulse rate of 88-90 beats per minute and blood pressure of
130/70. After some cold water, sweet biscuits and a fan for 30 minutes, he returned to the field
at 1255 hours with advice to rest and reduce the rate of work. At 1530 hours he left the defensive
position with his section by vehicle, and at 1600 hours commenced the first leg of a 700m
patrol. After participating in a section assault, he appeared disoriented and collapsed, lapsing
into unconsciousness around 1700 hours.
Angus Lawrence was placed in the shade, clothing loosened, shirt removed and water poured
on his undershirt and body. The section then carried him 350m to the road to meet the Medical
Assistants. They supplied him with oxygen and evacuated him 6km back to the Scale A camp,
in a field ambulance which did not have working air conditioning. In the air-conditioned
treatment room his clothing was cut off and ice placed in his groin, armpits and neck. Cool
running water was poured on him, he was cannulated with fluids in both arms, oxygen supplied
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and mouth and airway suctioned to keep them clear. He recorded a core temperature of 42.5°C.
He was moved back to the Army ambulance and driven for around 20 minutes before meeting
the St John’s Ambulance on the highway at 1823 hours. The civilian ambulance departed at
1827 hours and at 1933 hours he was handed over to the trauma team at Royal Darwin Hospital,
where he went into cardiac arrest. His core temperature on arrival was 41.7 and despite
aggressive cooling and intensive treatment, Angus Lawrence died at 2025 hours.
4.5.3 Coroner’s Findings – October 2005
On 31 Oct 2005, the Coroner delivered his findings at a public hearing, that the cause of death
was acute heat stroke. The Army acknowledged that this was a preventable death.
The Coroner (Cavanagh, 2005) found that:
• The Army knew, before the Oct-Nov 2004 course that to train at Mount Bundey during
the "build up" and "wet" was potentially dangerous to its personnel.
• Multiple heat related injuries occurred on previous courses, despite modifications to
reduce activity from 1000-1500, and reduce patrol lengths.
• He accepted that an Instructor had specifically warned higher command that exercises
at Mount Bundey at the time of year, would lead to death. (This was the subject of
further investigation by Army).
• Instructors presented options to conduct the courses at different locations, at different
times of the year, or eliminate manually digging a defensive position by conducting the
course using a different scenario. The field scenario was retained and backhoes were
used to partially dig the position.
• Instructors did not know the specific requirements of Defence Safety Manual
SAFETYMAN with regard to heat stress levels, and they were not factored into risk
assessments.
• Staff were not aware that SAFETYMAN required WBGT readings to be taken hourly,
and activities scoped to work/rest tables. At a WBGT index of 32, all strenuous activity
should, if possible, be suspended.
• The safety vehicle for the course was a 4WD Landrover. An Army ambulance was
attached to another course in a different location but it did not have working airconditioning.
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• The defensive position was sited in a location where there was no natural shade,
exposing students to the cumulative effect of heat and humidity.
• There were 21 cases of heat related illness at Mount Bundey in the week before Trooper
Lawrence died. A soldier on another course, Private Scott, was evacuated to intensive
care at Darwin hospital on 5 Nov 2004 with heat stroke. Trooper Lawrence was one of
10 people who reported to a Medical Assistant on 10 Nov 2004.
• Two basic Medical Assistants supporting the course were operating without direct
supervision in the defensive position. An Advanced Medical Assistant was attached to
the other course in a different field location.
• On 10 Nov 2004, WBGT readings in the defensive position at 1025 hours were 32.6
and at 1140 hours it was 36.0. The results were collected for the Brigade Headquarters
and not provided to conducting staff. The accuracy was questioned as there was an
Army wide lack of training in using the WBGT.
The Coroner commended Army for:
• the pro-active measures taken in response to this death, and
• its fulsome apology to the family of Angus Lawrence.
The Coroner recommended:
•

the Chief of Army to review the positions of some of those who allowed the exercise to
occur;

•

accepted evidence that staff had specifically warned higher command that exercises at
that place (Mount Bundey), at the time of year, would lead to death. He stated “I remain
unsure that this warning was taken seriously enough or that the response was appropriate
enough in the circumstances”.
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4.6 If corrective action is implemented internally, what is the basis of the
decision to prosecute?
4.6.1 Chief of Army’s Directive on Heat Injury Management – September 2005
In September 2005 the Chief of Army issued orders to the whole of Army in CA Directive 5/05
on heat injury management, that incorporated prevention, effective management, reduced
occurrence and improved treatment (Federal Court of Australia [662], 2007).
4.6.2 Comcare Enforcement Action – November 2005
On 12 Nov 2005, Comcare made application in the Federal Court of Australia, ACT, for a
Declaration of Contravention against the ADF for the breach of s 16(1) of the Act. Corrective
actions were addressed in Regional Training Centre Directives in December 2004 and April
2005, and Army level actions implemented throughout 2005, before this enforcement action
commenced. The case took another 18 months to reach a conclusion in the Federal Court of
Australia. Like the Coroner’s report, the final transcript was published in detail.
4.6.3 Federal Court Judgement – August 2006 - May 2007
The Federal Court hearing sat on 28-29 Aug 2006. On 4 May 2007, Comcare v Commonwealth
of Australia concluded with the Judge declaring that Army had contravened its duty under
s16(1) of the OHS Act 1991, to “take all reasonably practicable steps to protect the health and
safety at work of the employer’s employees” (Federal Court of Australia [662], 2007).
The Court found the Army:
•

failed to conduct the field phase of the Corporals Course during the wet season at a
training area outside of the Northern Territory;

and then having decided not to conduct the course outside of the Northern Territory:
•

failed to promulgate its own policies and procedures contained in the Defence Safety
Manual SAFETYMAN and train relevant personnel about those procedures.

•

failed to provide a structured system of acclimatisation prior to the field phase of the
Corporals Course.

•

did not effectively monitor the heat conditions and suspend the field phase of the course
in accordance with the policies and procedures contained in SAFETYMAN according
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to the Wet Bulb Globe Thermometer readings or when participants began to experience
symptoms of heat injury.
•

failed to introduce rest/work cycles as required by SAFETYMAN.

•

failed to provide rest periods in shaded areas as required by SAFETYMAN.

•

failed to provide an Advanced Medical Assistant to monitor participants for signs of
heat injury, treat them and supervise more junior Medical Assistants.

•

failed to provide a fully qualified medical officer and resuscitation team where training
was undertaken in extreme conditions.

•

failed to provide an ambulance with working air conditioning.

The findings indicated Army failed to eliminate or minimise the risk of heat illness by planning
the activity at a different time or place. Having decided to proceed, Army failed to effectively
manage the risk of by not ensuring an advanced medical capability was able to respond to a
serious emergency in a remote location, over an hour’s drive from Darwin hospital. In a study
of fatal exertional heat stress fatalities in the Israeli Defence Force 1992 – 2002 (Rav-acha,
Hadad, Epstein, Heled, & Moran, 2004), the organizational safety regulations most frequently
contributing to deaths were:
•

unmatched physical effort to physical fitness (6 of 6 cases),

•

training during the hottest hours of the day (5 of 6 cases), and

•

the absence of a medical triage procedure aimed at preventing the participation in the
activity of subjects physiologically predisposed to heat stroke (6 of 6 cases).

While risk management was not a feature of the OHS legislation, it was a requirement for
military activities.
The Court captured the findings Comcare had reported in August 2005 and the Coroner in
October 2005.
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4.7 What evidence exists in the Defence incident database of death and
injury from heat illness?
4.7.1 Previous Notifiable Incidents – 1995 - 2004
Comcare did not have access to reliable injury data for the Army because rehabilitation and
compensation arrangements for Defence members were historically complicated. This meant
Regulator performance could not be reliably measured.
Medical treatment was provided by Defence to full time members. and part time members when
on duty, as a condition of service. Defence managed rehabilitation for full time members and
Comcare managed rehabilitation for part time members. Compensation related to peace time
service under the SRCA was managed by Comcare until 2004 when the MRCA was introduced.
The Department of Veteran’s Affairs were responsible for claims related to warlike service,
and from 1997 non-warlike operational service under the VEA. The end result is that Comcare
did not have visibility of performance data in the same way as State and Territory Regulators
have for civilian industries.
The Defence STARS database was interrogated to measure the frequency and severity of heat
related incidents before and after changes in legislation in 2004 to attempt to identify a causal
relationship with Regulator intervention.
Prior to the death of Angus Lawrence, Defence incident data contained little evidence that heat
illness was a significant issue in the Australian Army. The Defence STARS database is used as
a platform for analysis of OHS/WHS data, that is collected from internal incident reports. There
are no records of heat related deaths in STARS, other than one in 2004. STARS contains current
and legacy data from previous systems:
•

Defcare – 1997 – 2006,

•

Osiris – 2007 – 2010,

•

CRM/AC563 Form – 2007 – 2014,

•

WHS Incident Self Service – 2011 – 2014,

•

WHSCAR – up to 2015, and

•

Sentinel – since 2014.
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The Defcare system in use in 2004 was a database primarily maintained for the purpose of
recording rehabilitation and compensation data. Both WHSCAR and Defcare relied on “a
system of reporting which depended on the injured soldier and their supervisor reporting the
injury incident directly to the reporting system”, in accordance with Defence policy. In most
instances, this did not involve healthcare providers. Recent research identified highly-probable,
very substantial levels of under-reporting in this data set. Much higher incident rates in the
Army were identified from records taken at the “point of care” where injuries were recorded by
healthcare personnel at the time when injured personnel reported with their injuries to Army
healthcare facilities (Pope & Orr, 2019).
STARS incident data has limitations:
•

Data prior to 1997 is sparse because Defcare, the first integrated occupational health
and safety, compensation and rehabilitation management information system, was
implemented in 1997-98 (Dept of Defence, 1998a).

•

Incidents that are reportable to Defence, were not necessarily notified to the Regulator,
unless the Supervisor understood the criteria in the OHS Act in force at the time.
Notifiable incidents are identified in STARS from 2014.

•

STARS is only available on the Defence Protected Network. Access is controlled by
security that is permission based and must be justified. Users only have visibility of
information specific to their job role (Defence People Group, 2015). Information is
commonly restricted in Defence workplaces where every member requires vetting to a
security level commensurate with their employment.

The STARS data is confusing as there are two different classifications for heat related incidents:
•

Exposure to environmental heat

•

Heat stress/heat stroke

The categorisation of incidents as heat stress/heat stroke appears in 2005, after the death of
Angus Lawrence. It coincides with Army mandating that incident reports be raised whenever a
soldier required intravenous fluid. Incidents categorised as heat stroke/heat stress peaked at
over 80 in 2010 before declining to 11 by 2017.
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As there have been significant changes to reporting requirements since 2013, data since 2014
is not comparable with previous years (ANAO, 2016). Serious heat injury and illness are shown
in red in Table 14 and Table 15.
Table 14 - Army Incident Reports – Exposure to Environmental Heat 1995 – 2017
Source: Defence Safety Trend Analysis Reporting Solution as at 8 Jul 2018 (Dept of Defence, 2018)
ARMY INCIDENT REPORTS - EXPOSURE TO ENVIRONMENTAL HEAT
1995 - 2017, LOCATION: AUSTRALIA
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Near Miss
Minor Personal Injury

3
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1

1
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Table 15 - Army Incident Reports – Heat Stress/Heat Stroke 1995 – 2017
Source: Defence Safety Trend Analysis Reporting Solution as at 8 Jul 2018 (Dept of Defence, 2018)
ARMY INCIDENT REPORTS - HEAT STRESS/HEAT STROKE
1995 - 2017, LOCATION: AUSTRALIA
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4.7.2 Reliability of Reporting
The frequency and severity of both categories of heat incidents in STARS, cannot be considered
a reliable indicator of heat illness because the only category in use before 2006 is exposure. As
identified during the Coronial Inquest, without the widespread use of intravenous therapy for
rehydration, more casualties would likely have required treatment in a hospital (Cavanagh,
2005).
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Prior to the death of Angus Lawrence, there was no internal system to monitor the incidence of
heat injury that did not require hospital admission. After the incident, Army identified an
average of 25 personnel per year were hospitalised for heat injury, from 1999 to 2005 (Federal
Court of Australia [662], 2007). Heat illness requiring hospitalisation fit the Regulator’s
definition of a serious personal injury, yet the number of incidents reported by Army during
this period reflect much lower numbers.
It is likely that many incidents were not captured because notification relied on workplace
supervisors defining them as “serious” or “dangerous”, and the process did not require input
from medical staff at the point of care.
• Notification of a serious personal injury or illness was defined as a person receiving
emergency treatment by a medical practitioner, treatment as a casualty in a hospital or
admitted to hospital. Medical Assistants were trained to provide combat first aid in the
field, including administering intravenous fluid. This led to fewer people requiring
hospital treatment, under reporting of heat illness, and a belief that the risk of serious
heat illness was being managed effectively.
• Notification of a dangerous incident relied on an assessment that a death or serious
personal injury could have occurred, or a person was incapacitated for 30 or more days.
The treatment of heat illness likely resulted in most casualties returning to work in
under 30 days.
The Honourable Justice Madgwick commended the case of the death of Trooper Angus
Lawrence to the attention of the Parliament, as to the necessity for law reform in Australia
(Federal Court of Australia [662], 2007).
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CHAPTER 5: DISCUSSION
5.1 Research Question
This research sought to determine:
“How did Comcare influence the Australian Army’s behavioural compliance to prevent
harm, after changes to OHS legislation in 2004, and how could outcome performance be
measured?”

5.2 Findings
5.2.1 Partial Application of OHS Regulation
As an intervention, changes to the OHS Act in 2004 were not associated with improvements in
regulatory administration and behavioural compliance, and Regulator performance could not
be reliably measured.
The Commonwealth OHS Act in 1991 was introduced as a principles-based approach to duty
of care, which relied on employee consultation. The general safety framework was developed
primarily to cover government public servants, not the military. The Act did not contain any
legislative requirement to implement formal risk management processes, which were more
closely associated with civilian compensation legislation. The Regulator was constrained in
taking civil action for breaches by “the Shield of the Crown”.
Ministerial exemptions introduced in 1995 excluded ADF members from specific sections of
OHS legislation. These exclusions undermined one of the five objects of the Act, to foster a cooperative consultative relationship between employers and employees on the health, safety and
welfare of such employees at work. The partial application of OHS legislation did not result in
partial prosecution or partial penalties when Crown exemption was removed in 2004.
The Commonwealth OHS legislation created confusion for both Comcare and the Army
because it did not specify what was required to achieve compliance. The Commonwealth Act
departed from the traditional approach to OHS regulation in that it did not specify standards for
duty holders and, unlike the States and Territories, was not underpinned by detailed regulations
and relevant Codes of Practice. While it did not legislate the requirement to manage risk,
documented practices were in place in the ADF.
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ADF exemptions from consultation and representation provisions undermined the application
of the Act because uniformed members do not have the same rights as civilian workers. The
case study revealed that the Coroner accepted that staff had raised concerns about conducting
courses in the wet season but remained unsure that the warning was taken seriously enough or
that the response was appropriate enough in the circumstances. The Regulator was not
responsible for consultative arrangements which failed to meet the objects of the Act.
5.2.2 Performance Data
Complex entitlements to medical treatment and compensation resulted in a lack of accessible
data to track OHS performance in the ADF. Incident data was not linked to point of care
information, which limited the usefulness of internal ADF data, and the case study confirmed
evidence of under reporting. Once Crown exemption was removed in 2004, multiple
prosecutions against the ADF followed. The imposition of penalties to an organisation with an
annual budget of A$30 billion is a reputational risk, rather than a financial incentive. The
fragmented regulatory framework that the Commonwealth applied to the ADF appears to have
failed to prevent harm, but there is no effective way to measure performance other than the high
number of prosecutions.
The length of time taken for prosecution in the Federal Court did not reduce with the changes
to the Act in 2004. By the time the prosecution was initiated in the case study, Army had already
been advised that it had met the conditions of the Improvement Notice issued by Comcare.
Arguably the conduct of a Coronial Inquest into the death of Angus Lawrence, had more
influence in drawing attention to Army’s working conditions in the Northern Territory climate,
than the Regulator. The publication of the Coroner’s report provided detailed insight into how
the death occurred.

5.3 Revised Model – Matrix for Regulatory Intervention
5.3.1 What it does do
The design of the theory model for regulatory intervention in Chapter 3
Table 8 provided a structure for the research to confirm which factors are more likely to
influence military decision making towards compliance. The model was linear and proposed
that the effectiveness of intervention relied on Comcare’s ability to influence the Army to:
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•

Gain and maintain awareness of regulations/breaches.

•

Understand that change is relevant in the context of the environment.

•

Make a decision to comply due to regulatory factors:
• perception of Regulator authority,
• ability, willingness and understanding how to comply,
• damage to reputation, and
• fear of consequences.

Contextual factors that can affect improvement in safety outcomes are:
•

Economic climate – business activity levels, unemployment rates.

•

Workforce demographics – age, union presence, cultural issues.

•

Workers compensation factors.

•

Business factors – size of business, industry sector, existing work practices, previous
inspections, union presence, size of business.

•

Nature of inspections – Regulator’s approach, duration, level of communication.

5.3.2 What it does not do
The linear model could not be used to convey how regulatory and contextual factors influenced
decision making and affected safety outcomes in the case study, because the data could not be
neatly segregated into a sequential table. The case study revealed that regulatory factors overlap
contextual factors, therefore the two cannot not be considered in isolation by a Regulator. The
challenge began as to how best to represent the findings, in a way that demonstrated that
multiple factors affected the Regulator’s influence.
The linear model does not identify “root causes” for the success or failure of regulation and
prosecution that followed the removal of “the Shield of the Crown” in 2004. Nor does it provide
any revelations in prediction or prevention of accidents.
To solve the problem of linear representation, the model was redesigned as a matrix. The
findings from the case study are presented below.
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5.3.3 Factors that affected decision making and safety outcomes in the case study
Table 16 – Matrix for Regulatory Intervention

Contextual Factors

Awareness of regulations/inspection
Economic climate - Business
Perception of relevance/breach
activity levels, unemployment rates
detected
Workforce demographics - age,
Making a decision to comply due
union presence, cultural issues
to:
Workers compensation factors
- Perception of Regulator authority
Business factors/characteristics - Ability, willingness, understanding
size of business, industry sector,
how to comply
existing work practices, previous
- Damage to reputation, Fear of
inspections, union presence
consequences
Nature of Inspection - Regulators
approach, previous inspections,
duration, communication

Awareness of regulation/inspection
Perception of relevance/breach detected
Perception of Regulator Authority
Ability to comply
Willingness to comply
Understanding how to comply
Damage to Reputation
Fear of Consequences
Economic Climate
Workforce demographics
Workers compensation
Business factors
Nature of inspections

Regulatory Factors

Regulatory Factors influencing decision making

X X X X X X X X

Contextual factors affecting safety outcomes

X X X X X

1. Without the influence of uniformed HSRs or a union presence,
Comcare lacked a network to communicate awareness and relevance of
external legislative requirements to ADF members, in a common

X X X

X

X

X

X

language.
2. The definition of the requirement for notifiable incidents in legislation
is likely to have contributed to under reporting of heat injury in the Army,
limiting visibility of an acute hazard, to both Comcare and the wider

X X

X

Army.
3. The absence of uniformed HSRs in the workplace, trained and
empowered to issue an immediate direction to cease training eg
Provisional Improvement Notice, contributed to a systemic failure to

X

identify a breach, protect workers and prevent further harm.
4. Army did not cease training at Mt Bundy after a soldier was
hospitalised for serious heat illness in a similar incident, before the death
of Angus Lawrence. There is no clear evidence that Comcare took X X
immediate action to limit or prohibit Army’s training, immediately after
either breach, even though it had the authority to do so.
5. The frequency and severity of data on heat illness in STARS, collected
by Defence to meet regulatory reporting requirements, cannot be
considered a reliable indicator of heat illness before the death of Angus
Lawrence in 2004.
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X X

X

X

Contextual Factors

Awareness of regulations/inspection
Economic climate - Business
Perception of relevance/breach
activity levels, unemployment rates
detected
Workforce demographics - age,
Making a decision to comply due
union presence, cultural issues
to:
Workers compensation factors
- Perception of Regulator authority
Business factors/characteristics - Ability, willingness, understanding
size of business, industry sector,
how to comply
existing work practices, previous
- Damage to reputation, Fear of
inspections, union presence
consequences
Nature of Inspection - Regulators
approach, previous inspections,
duration, communication

Awareness of regulation/inspection
Perception of relevance/breach detected
Perception of Regulator Authority
Ability to comply
Willingness to comply
Understanding how to comply
Damage to Reputation
Fear of Consequences
Economic Climate
Workforce demographics
Workers compensation
Business factors
Nature of inspections

Regulatory Factors

Regulatory Factors influencing decision making

X X X X X X X X

Contextual factors affecting safety outcomes

X X X X X

6. Comcare did not have access to reliable injury data for Army because
rehabilitation and compensation arrangements for Defence members
were historically complicated and Defence members are not included in

X

key national data sets. Regulator performance could not be reliably
measured.
7. A historically disjointed Commonwealth regulatory framework for
compensation and occupational health and safety diminished Comcare’s
ability to inform the ADF about evidenced based proactive prevention

X X

strategies.
8. Codes of Practice in the Commonwealth sector were the responsibility
of NOHSC not Comcare. There was no national Code of Practice for risk X X X
management and none related to the risk of environmental heat.
9. Unlike State and Territory Regulators, Comcare lacked mechanisms to
directly influence safety outcomes through issuing policy.

X X

X

10. The OHS Act created uncertainty for both Comcare and Defence in
defining what was, and was not “compliance”. The Act proportionately X

X

defined substantially more rules for Regulator administration than safety.
11. Comcare conducted more reactive than proactive regulatory
investigations. Breaches were detected reactively post incident.
Comcare’s Planned Investigation Program was driven by the SRCCs

X

X

focus, which could not be informed by reliable Defence performance
data.
Count of factors

9 9 2
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4

2

3 1

5.3.4 Making a decision to comply
The case study indicated combined regulatory factors had more influence than contextual
factors. The most significant regulatory factors affecting decision making were reduced
awareness and perception of relevance. Reduced awareness contributed to a reduced
understanding of how to comply at the operational level. This was the level at which the
decision had been made to conduct the course in the build-up to the wet season in Mount Bundy.
Non-regulatory contextual factors, workforce demographics, business factors and nature of
inspections, were less evident but influenced the tactical level. Fear of prosecution and penalties
were not influential in decision making, and ability and willingness to comply became evident
after the breach was detected.
The first documented evidence of Army leadership making a decision towards compliance at
the operational level, was one month after the incident. Written orders were issued to training
establishments, specifying measures to prevent heat injury, and staff were authorised to cease
training if they judged conditions to be unsafe.
A three-month lag between the incident and the formal issue of an Improvement Notice by
Comcare meant that Army made a decision to initiate corrective actions from its own
preliminary investigations, rather than waiting for formal direction from the Regulator. It took
two more months from receipt of Comcare’s Improvement Notice, for Army to receive
assurance from the Regulator that it had fulfilled the actions required. The Army investigating
officer made 67 recommendations in his report which resulted in the Chief of Army issuing
Army wide orders on heat injury management. This demonstrated decision making at the
strategic level, and occurred before the Regulator commenced prosecution action.

5.4 What purpose do prosecution and penalties serve against the Army?
Two months after accepting Army had complied with the Improvement Notice, Comcare
applied to the Federal Court of Australia, for a Declaration of Contravention against the
Commonwealth of Australia for a breach of s 16(1) of the Act. Inconsistent application of
prosecution in response to two similar heat illness incidents, reinforced a perception that the
decision to prosecute was based on the severity of the outcome, rather than the actions that
constituted a breach of legislation.
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The Court took a further 18 months to conclude what had already been concluded. That the
Army had contravened its duty to take all reasonably practicable steps to protect the health and
safety at work of the employer’s employees.
The post-accident response of the Army, while it shows how much more might have been
done before Trooper Lawrence’s death, does deserve, in an imperfect world, the praise
given to it by the Coroner. In such a world, one cannot reasonably ask for more. There
appears to have been no cover-up, no protection of any officer, senior or otherwise, but
on the contrary, a well-organised, expert and determined set of initiatives taken to
discover and redress the significant deficiencies and mistakes and to institute new and
better forms of protection against heat injury and illness. (Federal Court of Australia
[662], 2007)
Improving compliance requires the Regulator to have a detailed understanding of the context
in which the regulation is designed to operate (OECD, 2000). Army has access to Defence
training areas in every state of Australia, and the means to program training activities in
temperate seasons. Disaster response, peace keeping and warlike operations do not provide the
opportunity to choose favourable locations and avoid hazardous activities. In the context of
OHS, this means positively navigating the space between recklessness and risk avoidance.
While ever this situation prevails, the military will train and practice the art of risk taking, as
close to the edge as possible, to develop mastery in brinkmanship, in order to prepare troops
for war. To do otherwise would potentially decrease the Army’s competency and currency, and
shift casualties into a war zone, where traditionally the Regulator has not exercised its powers.
The highest bravery award in the ADF is the Victoria Cross and it is awarded “for Valour”.
Military medals are not awarded for “safety” and that single word is the antithesis of the Army’s
mission “to prepare land forces for war, in order to defend Australia and its national interests”.
In contrast, the role of a regulator is to prevent harm in the workplace and enforce compliance.
Achieving a mutual understanding of safety language and the desired effect of compliance in
the Australian Army presents a conundrum for the stakeholders. In Military Risk Management,
the enemy is the first category of risk, and casualties are openly factored into planning. How
can soldiers and junior leaders rationalise incompatible messages of “safety”, and “war”,
without questioning relevance? Defence and Comcare have a joint responsibility to implement
standards of compliance in training and operations using a common language to identify undue
risk.
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Complicating this apparent divergence of purpose is the reality that the lead stakeholders
involved are in an incestuous relationship. The Commonwealth through its parliament enacts
federal laws that empower the regulator Comcare, and commits the ADF to war like operations.
The Commonwealth funds the activities of Comcare and the ADF. Under the WHS Act 2011,
the Commonwealth is the PCBU (person conducting a business or undertaking) for the Army,
Navy and Air Force, and is prosecuted by Comcare. Both parties assert their legal claim using
Commonwealth funds in the Federal Court of Australia, and the payment of any penalty is a
journal entry on the Commonwealth’s ledger. The Judge in the Trooper Lawrence case referred
to the “oddity” of the Commonwealth paying a civil penalty to itself, but concluded that the
penalty should reflect the Court’s view of the seriousness of the offending conduct. He ordered
a penalty of $198,000 and proposed it be given in the form of an ex gratia payment to the family.
(Federal Court of Australia [662], 2007).
I respectfully suggest that consideration be given by the decision-makers for the recipient
of the penalty to payment thereof to Trooper Lawrence’s family by way of a modest,
concrete gesture of consolation. Honourable Justice Madgwick (Federal Court of
Australia [662], 2007)

5.5 Is prosecution an indicator of the failure of regulatory processes to
prevent harm? …………...
Hopkins (1994) asked the question, is prosecution an indicator of the failure of regulatory
processes to prevent harm? Regulator intervention is not successful if it does not prevent harm.
Prosecution does not in itself benefit an injured worker, because workers compensation in
Australia is provided under its own legislation in the form of insurance. Compensation is not
linked to OHS/WHS legislation and is not dependent on proving an employer was negligent. In
the military, medical treatment and rehabilitation is provided free, for service caused injuries.
Harsh penalties may capture media headlines and raise general awareness of prosecution
outcomes, but this does not have a widespread deterrent effect on Army as an industry because
it is unique. It is unlikely that civilian organisations, or even other services eg Navy, RAAF,
Police, Fire or Ambulance, would find relevance in prosecution outcomes involving Army.
They may be of interest to the forces of other countries.
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The Coroner found that failing to implement the prescriptive preventative procedures for heat
illness in SAFETYMAN directly contributed to death and injury from heat stroke. While
guidance material on what can be done to prevent heat illness was updated by SWA in 2017, it
has not been legislated as a national Code of Practice and is not promulgated on Comcare’s
website (Comcare, 2019).
Credible research contributes to understanding how to make hazardous conditions safer. Hunt
et al (2016) tested the effects of exertional heat on 37 Australian Army infantry soldiers
undertaking a 10 km march, carrying an average load of 40 kg in a WBGT reading of around
23-25°C. The only significant difference in individual characteristics was that those with a
lower percentage of body fat experienced a higher body core temperature. A key finding was
that some participants did not experience heat-related symptoms, despite an elevation in body
core temperature, while others experienced symptoms without an excessive elevation in body
core temperature. The study found that it is plausible that highly motivated and apparently
healthy individuals may continue to work until they collapse. While hot weather may restrict
military activities, adherence to work/rest guidance is critical to prevent heat related illness in
individuals who are asymptomatic. This reinforces medical evidence given at the Inquest,
where the Coroner commented that heat stroke can occur suddenly and unexpectedly, without
being preceded by any obvious symptoms (Cavanagh, 2005).
All regulators have a responsibility to utilise the learnings from tragic workplace accidents to
inform Codes of Practice, and publish material that is of continuing relevance to a wide
audience.
5.5.1 Is a fragmented legislative framework, that grants specific exemptions to the ADF,
an appropriate standard for a Regulator to measure the ADF against?
Comcare (2018) has recently highlighted that there is still confusion over who is the lead
regulatory agency in areas such as electrical safety, environment and public health, where laws
overlap with the harmonised WHS laws, adopted by the Commonwealth and most States after
2011. Ministerial Declaration again granted ADF exemptions from sections of the WHS Act
2011 (Commonwealth of Australia, 2012), as was granted in relation to the OHS Act.
38

Incident notification (warlike and non-warlike operations)

39

Site preservation (warlike and non-warlike operations)

47-49

Consultation with workers
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50-79

Health and safety representatives and work groups

84-89

Right to cease or direct cessation of unsafe work

Similar to the OHS Act, this Declaration undermines two of the eight principles underpinning
Safe Work Australia’s Model WHS Act (SWA, 2017b):
•

providing for fair and effective representation, consultation and cooperation, and

•

encouraging unions and employer organisations to take a constructive role in promoting
improvements in WHS practices.

The Explanatory Statement to the Declaration states:
“It would be contrary to the public interest to permit them [Defence members] to be
able to cease or direct cessation of work if they disagreed with the decision of their
superior officer on the basis of risk to health or safety” (Commonwealth of Australia,
2012).
Declarations effectively remove access to protective mechanisms that are available to all other
workers, and leaves individuals exposed to prosecution for following directions from higher
command. In the case study, the Commander of the Army Regional Training Centres, a highranking officer, found it necessary to issue written orders that his subordinate commanders and
other trainers at all levels cease training if they believed it was unsafe to continue.
If higher command is found to be in control of the work, the chain of command becomes a
chain of responsibility, transferring the risk of individual prosecution from the tactical up to the
operational level. If the legislation does what it is designed to do, it will be military commanders
at the operational level that will face prosecution.
The Director of Australian Military Administrative Law told a recent conference that
commanders should manage risk, rather than avoid risk (Worswick, 2015). An inappropriate
risk aversion attitude can lead to an increase in other risks (Gaidow & Boey, 2005). With
individual penalties under the WHS Act ranging from $50,000 for failure to comply with a
duty, up to $600,000 and 5 years imprisonment for reckless conduct, the military should be
concerned that commanders will develop a risk averse culture.
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5.5.2 Is it time to consider if exemptions that undermine the objects of the WHS Act are
still relevant to the ADF?
Comcare has no option but to work within the legislation that is in force, and lobby SWA for
evidence-based improvements. Changing the WHS Act is not an option open to the ADF, but
senior leaders do control which exemptions are applied for through the Minister for Defence.
The question for Defence leaders at the strategic level is, are current Declarations and
Exemptions from consultation appropriate, or do they create unintended consequences and
liabilities for commanders by disempowering ADF members?
Exemption from sections of the WHS Act on the basis that consultative arrangements threaten
command relationships, puts military commanders in a uniquely vulnerable position. They are
faced with the possible choices of being labelled as risk averse, being liable under the DFDA
for failing to obey a lawful command, or potentially being prosecuted under the WHS Act for
failure of duty of care.
The mantra “safety is everyone’s responsibility” is nullified by the fact no one is genuinely
empowered by legislation to cease work in the ADF. Enabling competent junior ranks to be
trained as HSRs, and empowered to stop work and issue Provisional Improvement Notices,
would provide vulnerable commanders with an enhanced capability to monitor work
conditions, utilising their own workforce. Culturally this concept is perceived as threatening
discipline and incompatible with military practice. In reality, is it any more challenging to
commanders than the application of work health and safety laws to the military, and carrying
personal liability for the health and safety of subordinates?
Empowering safety appointees to override rank structures is employed effectively during small
arms range practices, where qualified junior ranks have clear and unambiguous authority to
stop an activity, without fear of reprisal. In the words of Dekker (2014b), we do more to improve
safety outcomes when we recognise that people are a solution to harness, than when they are
regarded as a problem to control.

5.6 Who will benefit from this research?
This research is intended to inform policy makers, regulators, safety leaders, and decision
makers at the strategic, operational and tactical levels, about the effectiveness of regulatory
intervention strategies in the context of high risk and military work environments.
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Appendix 2 – Leading causes of death among the ADF population
2002 - 2015
Source: Australian Institute of Health and Welfare (AIHW, 2018)

Rank

Serving Men
aged 17-70

Reserve Men
aged 16-78

Ex-serving men
aged 17-84

All Serving, Reserve
Ex-Serving Women

1

Land transport
accidents

Suicide

Suicide

Breast cancer

2

Suicide

Coronary heart
disease

Coronary heart
disease

Suicide

3

Coronary heart
disease

Land transport
accidents

Land transport
accidents

Land transport
accidents

4

Accidental
poisoning

Melanoma

Lung cancer

Lung cancer

5

Melanoma

Colorectal cancer

Accidental
poisoning

Brain cancer

6

Other ill-defined
causes

Brain cancer

Colorectal cancer

Cerebrovascular
disease

7

Pancreatic cancer

Lung cancer

Melanoma

Other

8

Air & space
transport
accidents

Liver disease

Brain cancer

-

9

Exposure to
unspecified
factors

Malignant
neoplasms

Liver disease

-

10

Cancer,
unknown, illdefined

Cerebrovascular
disease

Prostate cancer

-
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Appendix 3 – Roll of Honour, ADF Members who died on
Operations 2004 – 2011
Source: Australian War Memorial Roll of Honour www.awm.gov.au

#

Name

Svc

Date

Location

Cause

1

Private
JAMIE CLARK

Army

10/03/2005

Solomon
Islands

Fell into
mineshaft

2

Leading Seaman
SCOTT BENNET

RAN

2/04/2005

Nias Island Helicopter
Indonesia
crash

3

Sergeant
WENDY JONES

RAAF

2/04/2005

Nias Island Helicopter
Indonesia
crash

4

Petty Officer
STEPHEN SLATTERY

RAN

2/04/2005

Nias Island Helicopter
Indonesia
crash

5

Lieutenant
MATTHEW DAVEY

RAN

2/04/2005

Nias Island Helicopter
Indonesia
crash

6

Lieutenant
MATTHEW GOODALL

RAN

2/04/2005

Nias Island Helicopter
Indonesia
crash

7

Lieutenant
PAUL KIMLIN

RAN

2/04/2005

Nias Island Helicopter
Indonesia
crash

8

Lieutenant
JONATHAN KING

RAN

2/04/2005

Nias Island Helicopter
Indonesia
crash

9

Flight Lieutenant
LYNNE ROWBOTTOM

RAAF

2/04/2005

Nias Island Helicopter
Indonesia
crash

10 Squadron Leader
PAUL MCCARTHY

RAAF

2/04/2005

Nias Island Helicopter
Indonesia
crash

11 Private
JACOB KOVCO

Army

21/04/2006

Iraq

Gunshot
wound

12 Warrant Officer Class Two
DAVID NARY

Army

6/11/2006

Kuwait

Struck
vehicle

13 Trooper
JOSHUA PORTER

Army

29/11/2006

Fiji-HMAS
Kanimbla

Helicopter
crash

14 Captain
MARK BINGLEY

Army

29/11/2006

Fiji-HMAS
Kanimbla

Helicopter
crash
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a

by

#

Name

Svc

Date

Location

Cause

15 Trooper
DAVID PEARCE

Army

8/10/2007

Afghanistan

IED explosion

16 Sergeant
MATTHEW LOCKE, MG

Army

25/10/2007

Afghanistan

Small arms fire

17 Private
ASHLEY BAKER

Army

5/11/2007

East Timor

Gunshot
wound

18 Private
LUKE WORSLEY

Army

23/11/2007

Afghanistan

Small arms fire

19 Lance Corporal
JASON MARKS

Army

27/04/2008

Afghanistan

Small arms fire

20 Signaller
SEAN MCCARTHY

Army

8/07/2008

Afghanistan

IED explosion

21 Lieutenant
MICHAEL FUSSELL

Army

27/11/2008

Afghanistan

IED explosion

22 Private
GREGORY SHER

Army

4/01/2009

Afghanistan

Rocket attack

23 Corporal
MATHEW HOPKINS

Army

16/03/2009

Afghanistan

Small arms fire

24 Sergeant
BRETT TILL

Army

19/03/2009

Afghanistan

Defusing
bomb

25 Private
BENJAMIN RANAUDO

Army

18/07/2009

Afghanistan

IED explosion

26 Sapper
JACOB MOERLAND

Army

7/06/2010

Afghanistan

IED explosion

27 Sapper
DARREN SMITH

Army

7/06/2010

Afghanistan

IED explosion

28 Private
TIMOTHY APLIN

Army

21/06/2010

Afghanistan

Helicopter
crash

29 Private
BENJAMIN CHUCK

Army

21/06/2010

Afghanistan

Helicopter
crash

30 Private
SCOTT PALMER

Army

21/06/2010

Afghanistan

Helicopter
crash
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31 Private
NATHAN BEWES

Army

9/07/2010

Afghanistan

IED explosion

32 Trooper
JASON BROWN

Army

13/08/2010

Afghanistan

Small arms fire

33 Private
TOMAS DALE

Army

20/08/2010

Afghanistan

IED explosion

34 Private
GRANT KIRBY

Army

20/08/2010

Afghanistan

IED explosion

35 Lance Corporal
JARED MACKINNEY

Army

24/08/2010

Afghanistan

Small arms fire

36 Able Seaman
JAY WILKIE

RAN

14/09/2010

Northern
Territory

Natural Causes

37 Corporal
RICHARD ATKINSON

Army

2/02/2011

Afghanistan

IED explosion

38 Sapper
JAMIE LARCOMBE

Army

19/02/2011

Afghanistan

Small arms fire

39 Sergeant
BRETT WOOD, MG

Army

23/05/2011

Afghanistan

IED explosion

40 Lance Corporal
ANDREW JONES

Army

30/05/2011

Afghanistan

Small arms fire

41 Lieutenant
MARCUS CASE

Army

30/05/2011

Afghanistan

Helicopter
crash

42 Sapper
ROWAN ROBINSON

Army

6/06/2011

Afghanistan

Small arms fire

43 Sergeant
TODD LANGLEY

Army

4/07/2011

Afghanistan

Small arms fire

44 Private
MATTHEW LAMBERT

Army

22/08/2011

Afghanistan

IED explosion

45 Craftsman
BEAU PRIDUE

Army

15/09/2011

East Timor

Motor vehicle
accident

46 Lance Corporal
LUKE GAVIN

Army

29/10/2011

Afghanistan

Small arms fire
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47 Corporal
ASHLEY BIRT

Army

29/10/2011

Afghanistan

Small arms fire

48 Captain
BRYCE DUFFY

Army

29/10/2011

Afghanistan

Small arms fire

Deaths 2004-2011
Army

38

RAN

7

RAAF

3
48
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