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I. INTRODUCTION 

It is difficult to find the women in private international law. Like the closely related areas 

of domestic private law1 and civil procedure,2 this field is renowned, particularly in the 

English common law, as being a-, if not anti-, theoretical.3 Leading jurists promote the 

pragmatic quality of private international law as a virtue. In such a system, in which 

theorization is rejected as ‘alien to the common law tradition’,4 the perspectives, interests 

and experiences of women, as law-makers and as subjects of the law, are seldom 

acknowledged, much less studied. There is almost no published feminist analysis of private 

international law, or even any detailed consideration of the situation of women in this 

field.5 The silence about women in private international law starkly contrasts with the 

sophisticated and growing literature applying feminist analyses to public international law. 

 
1 Peter Cane, ‘The Anatomy of Private Law Theory: A 25th Anniversary Essay’ (2005) 25 
Oxford Journal of Legal Studies 203; Steve Hedley, ‘Is Private Law Meaningless?’ (2011) 64 
Current Legal Problems 89. 

2 John Thibaut and Laurens Walker, ‘A Theory of Procedure’ (1978) 66 California Law 
Review 541, 542 (n 3). 

3 Richard Fentiman (ed), Conflict of Laws (Aldershot, Dartmouth, 1996) xvii (referring to 
the ‘distinctive pragmatism’ of English scholarship on the conflict of laws). 

4 J Fawcett and JM Carruthers, Cheshire, North and Fawcett’s Private International Law (15th 
edn, OUP, 2008) 37. Some leading works briefly outline the theoretical foundations of this 
field, but none of these identifies feminism: e.g. Fawcett and Carruthers, ibid, 23–37; M 
Davies, AS Bell and PLG Brereton, Nygh’s Conflict of Laws in Australia (9th edn, Sydney, 
LexisNexis, 2014) 291–306. 

5 Two notable exceptions have been published since this chapter was first drafted in 2016: 
Roxana Banu, ‘A Relational Feminist Approach to Conflict of Laws’ (2017) 24 Michigan 
Journal of Gender and Law 1 and Karen Knop and Annelise Riles, ‘Space, Time and Historical 
Injustice: A Feminist Conflict-of-Laws Approach to the “Comfort Women” Agreement’ 
(2017) 102 Cornell Law Review 853. See also Karen Knop, Ralf Michaels and Annalise Riles, 
‘From Multiculturalism to Technique: Feminism, Culture and the Conflict of Laws Style’, 
which is not about feminism in the conflict of laws per se, but rather about the prospect 
of using techniques of choice of law to address the conflict between equality and culture 
in feminist studies: (2012) 64 Stanford Law Review 589. 



 2 

 This raises questions as to the reasons for the almost complete silence about women in 

private international law. Does it indicate that there is nothing to be said about women in 

private international law? Perhaps it demonstrates that women are not involved in, or at 

least not especially affected by, private international law; that they have no perspective, 

position or interests that differ from those of men so far as cross-border transactions, 

relationships and disputes are concerned. Or is it the case that the analysis remains to be 

done? In this chapter, I argue that the lack of attention that has been given to women in 

private international law obscures the scope, and the need, for analyses of gender in private 

international law. 

 This chapter is structured as follows: Section II describes the development of private 

international law and the absence of women in making and influencing the development 

of the law, arguing that there are deeply ingrained assumptions about gender in this field. 

Section III advances the argument that gender matters in private international law, 

referring to the three different areas of international family law: international child 

abduction, family property agreements and international commercial surrogacy. Section IV 

concludes that while things may have begun to change, private international law is in need 

of further study of the situation of women as law-makers and legal subjects. 

II. CLASSICAL PRIVATE INTERNATIONAL LAW:  

THE RATIONAL BUSINESS MAN AND THE INCAPABLE MARRIED 

WOMAN 

In the common law,6 the general scheme, the methods and the specific principles of private 

international law were all judge made, mainly in the 19th and the early part of the 20th 

centuries.7 At that time, the courts were of course exclusively composed of men. These 

male judges were in turn influenced by male jurists. The most influential jurists wrote in 

 
6 The English common law was heavily influenced in its development in the 19th century 
by continental jurists: AE Anton, ‘The Introduction into English Practice of Continental 
Theories on the Conflict of Laws’ (1956) 5 International and Comparative Law Quarterly 534; 
AV Dicey, ‘Private International Law’ (1912) 28 Law Quarterly Review 341, 345. The civil 
law has more recently had an even more profound influence on English private 
international law through the Regulations and Conventions developed by the European 
Union: e.g. Andrew Dickinson, ‘European Private International Law: Embracing New 
Horizons or Mourning the Past? (2005) 2 Journal of Private International Law 197. The focus 
in this chapter is on the Anglo-Australia common law. 

7 Dickinson, ibid, 198. 
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the 19th century,8 while the field of private international law was still in the process of 

development, 9  and their works contributed significantly to its formation. Story’s 

Commentaries on the Conflict of Laws, Foreign and Domestic, published in 1834,10 is regarded as 

signalling ‘a new era’ in this field.11 Story’s Commentaries influenced many other writers, 

including Dicey, whose Digest of the Law of England with Reference to the Conflict of Laws was 

published in 1896.12 Dicey’s Digest, and its 14 subsequent editions,13 continues to exert a 

powerful influence over the development of private international law in England and other 

common law jurisdictions.14 

 These male writers and judges gave scant attention to the position of women. At the 

time, discrimination against women was characteristic of and pervasive in the common 

law. Interestingly, Dicey was a vociferous opponent of female suffrage, arguing that 

women ‘are often lacking in the virtues, such as active courage, firmness of judgment, self-

control, steadiness of conduct, and above all, a certain sense of justice maintained even in 

the heat of party conflict, which are often to be found in Englishmen, even of an ordinary 

type’.15 

 
8 The Dutch writer Ulrich Huber, whose short treatise, De Conflictu Legum Diversarum in 
Diversis Imperiis, was published in 1707, also exerted a considerable influence on private 
international law: see e.g. Ernest G Lorenzen, ‘Huber’s De Conflictu Legum’ (1918–1919) 
13 Illinois Law Review 199; DJ Llewelyn Davies, ‘The Influence of Huber’s De Conflict 
Legum on English Private International Law’ (1937) 18 British Yearbook of International Law 
49. 

9 According to Dicey, in 1858 private international law in England was ‘incomplete and 
chaotic’; by 1912, he suggested that it ‘approaches to something like completeness’: above 
n 6, 341. 

10 Commentaries on the Conflict of Laws, Foreign and Domestic, in Regards to Contracts, Rights, and 
Remedies, and Especially in Regard to Marriages, Divorces, Wills, Successions, and Judgments (Boston, 
Hilliard, Gray and Company, 1834). 

11 Ernest G Lorenzen, ‘Story’s Commentaries on the Conflict of Laws – One Hundred 
Years After’ (1934) 48 Harvard Law Review 15, 15. 

12 A Digest of the Law of England With Reference to the Conflict of Laws (London, Stevens & Sons, 
1896). 

13 The latest edition is Lawrence Collins (gen ed) Dicey, Morris & Collins on the Conflict of 
Laws (15th edn, London, Sweet & Maxwell, 2012) (‘Dicey, Morris & Collins’). 

14 This resulted in a mutually reinforcing cycle of influence between Dicey and the courts. 
Lord Scarman wrote that ‘what Dicey said on a point mattered as much to the judges who 
made the case law as did their case law to the editor of Dicey’: ‘Foreword’ (1977) 26 
International and Comparative Law Quarterly 701, 701. 

15 AV Dicey, Letters to a Friend on Votes for Women (Murray, 1909) 82. Story, in comparison, 
asserted that women’s ‘talents are generally equal to those of men, though there are shades 
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 While the overall scheme of private international law and its techniques, as well as most 

of its specific principles, developed by male judges with input from male scholars, are, for 

the most part, ostensibly gender neutral, there are some notable, and revealing, exceptions. 

I mention two of the most important in terms of establishing pervasive underlying 

assumptions about gender in this field. 

 The first of these exceptions concerns the depiction of men in private international law 

and relates to the fixation, if not obsession, of English private international law with 

commercial transactions and disputes, in which women play a limited role even today. 

Women’s absence, and exclusion, from the main business of private international law is 

demonstrated by frequent references in recent cases to idealized men, particularly 

businessmen of the rational, ordinary, or sensible persuasion,16  whose presumed and 

fictional intentions determine the interpretation of international contracts. For example, in 

Fiona Trust & Holding Corporation v Privalov, Lord Hoffmann repeatedly invoked the 

reasonable businessman. His Lordship stated, for example, that ‘[b]usinessmen in 

particular are assumed to have entered into agreements to achieve some rational 

commercial purpose and an understanding of this purpose will influence the way in which 

one interprets their language’.17 

 Some judges sometimes use gender-inclusive language,18 but there are no published 

accidental slips of the judicial tongue referring to ‘businesswomen’ when they mean 

 
of difference in the character of their minds resulting from several causes’: ‘A Woman’s 
Mind’, published in The Life and Letters of Joseph Story (WW Story (ed), 1851 (Union, New 
Jersey, The Lawbook Exchange, reprint, 2000) 24. Story’s view was that the main 
difference in the ‘intellectual power’ of women, in comparison to men, is a consequence 
not of ‘their original inferiority of mind’ but from ‘the fact that education stops with 
females almost at the time it effectively begins with men; and that neither their habits nor 
pursuits in life enable them afterward to cultivate science or literature with much diligence 
or success’, ibid. 

16 Sohio Supply Co v Gatoil (USA) Inc [1989] 1 Ll R 588, 591–592 (Staughton LJ referring to 
businessmen’s presumed intentions, and noting that ‘this was a contract made between 
sophisticated business men’). That passage is frequently cited with approval: e.g. Akai Pty 
Ltd v The People’s Insurance Company Ltd (1996) 188 CLR 418, 425; ACE Insurance Ltd v Moose 
Enterprise Pty Ltd [2009] NSWSC 724 [19]; Fiona Trust & Holding Co v Privalov [2007] EWCA 
Civ 20, [17], [20]. Occasionally other adjectives, like ‘ordinary’ or ‘sensible’ are used: Fiona 
Trust & Holding Co v Privalov [2007] UKHL 40, [26], [28]. 

17 [2007] UKHL 40, [5]. See similarly at [7] (referring to ‘rational businessmen’ twice), [10] 
(referring to ‘businessmen’) and [13] (referring to ‘rational businessmen’). 

18 In Hin-Pro Logistics Ltd v Compania Sud Americana De Vapores SA [2014] EWHC 3632, 
Christopher Clarke LJ in several places used gender-neutral language, but did not do so 
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businesspeople. And there are certainly no references in the cases to rational, ordinary or 

sensible businesswomen. 

 The use of exclusively masculine language obviously matters, especially when the 

masculine is explicitly linked to rationality. In debate in the House of Lords in 2013, Lord 

Quirk noted that ‘[s]ince we do indeed have a judiciary that is largely manned by men, it is 

hard to believe that the use of “he” … really means “he or she” rather than endorsing one 

particular male stereotype as a fact of life’.19 

 The second exception to the ostensible gender neutrality of private international law 

concerns the depiction of women, which reflects discrimination against women in 

domestic law. The common law rule that married women, like children and people with 

mental impairment, lack legal capacity was not peculiar to private international law but has 

a particular relevance in this context because it meant that a married woman could neither 

maintain her antenuptial domicile nor acquire a new domicile independently of her 

husband’s.20 In Warrender v Warrender, Lord Brougham stated that it was irrelevant that the 

wife had not in fact lived in the same place as her husband for most of the duration of 

their marriage. She was to be treated as domiciled ‘where she ought to be, and where, in all 

ordinary circumstances, she would be, – with her husband’.21 

 The married woman’s lack of capacity is not only symbolically relevant; it had practical 

consequences because domicile is the principal personal connecting factor in common law 

systems. Even after her husband deserted her, a married woman’s domicile remained 

dependent on his. This might lead to the absurd situation, if she did not know where he 

had gone, that a woman could not know where she was domiciled. The hardships this 

occasioned led to parliamentary reform22 but the courts refused to reform the rule. In Lord 

Advocate v Jaffrey Viscount Haldane insisted that husband and wife could not have separate 

domiciles because ‘the consequences … would be extraordinary’23 and Viscount Finlay 

 
consistently throughout his judgment. In addition to references to the person and the 
reasonable person, he refers to ‘the reasonable man’, ‘the reasonable commercial man’ and 
‘the reasonable businessman’: [58], [63], [65], [78]. 

19 United Kingdom, Official Report, House of Lords, 12 December 2013, col. 1010. 

20 Attorney-General (Alberta) v Cook [1926] AC 444. 

21 (1835) II Clark & Finnelly 488, 524; 6 ER 1239, 1252 (emphasis added). 

22 See below, n 26. 

23 Lord Advocate v Jaffrey [1921] 1 AC 146, 152. 
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declined to discuss the justifications for the rule, claiming that it ‘would be at once 

undesirable and mischievous to enter into an examination of the reasons on which the rule 

was based’.24 

 The rule that married women’s domicile was dependent on their husbands’ was only 

relatively recently reformed. In one textbook, published in 1979, the authors noted without 

critical comment that married women, together with ‘infants’ and ‘lunatics’, lacked capacity 

to acquire a domicile.25 Legislation abolishing the common law rule came into effect in 

Australia in 198226 but the rule was only abolished prospectively. 27 Consequently, the 

common law rule still applies to determine a married woman’s domicile at a time prior to 

the commencement of the Act. This anachronistic rule, ‘which epitomized married 

women’s more general subordination’,28 therefore continues to feature in textbooks.29 

Poignantly, this is one of the very few explicit references to the place of women in private 

international law. While the recognition of women’s capacity to choose their domiciles is 

to be applauded, ‘we should acknowledge the constraints that might limit such choices, 

whether based on spousal affection, the difference in economic power, the disparate 

impact of work/family conflicts, or the control that often characterizes domestic 

violence’.30 

 As Acorn noted, in ‘creating rules which give lesser status to women in marriage, the 

state is controlling and shaping the unequal character of the relationship between husbands 

 
24 Ibid, 157. 

25 Edward I Sykes and Michael C Pryles, Australian Private International Law (Sydney, Law 
Book Company, 1979) 200. 

26 Domicile Act 1982 (Cth) s 6. Earlier legislation had abolished the married woman’s 
domicile of dependency for limited purposes: Marriage Act 1961 (Cth) s 5(4)(b) and Family 
Law Act 1975 (Cth) s 4(3)(b) (both of which were repealed by the Domicile Act 1982 
(Cth)). The law was changed earlier in some jurisdictions (in the UK, legislation was 
enacted in 1973 (Domicile and Matrimonial Proceedings Act 1973, s 1)), and later in others 
(in the US, the Restatement of Conflict of Laws (2nd) §21 was revised in 1988). 

27 Domicile Act 1982 (Cth) s 5(1). 

28 Susan Frelich Appleton, ‘Leaving Home? Domicile, Family, and Gender’ (2014) 47 
University of California, Davis Law Review 1453, 1476. 

29 E.g. Davies et al, above n 4; Dicey, Morris & Collins, above n 13. 

30 Appleton, above n 28, 1481 (footnotes omitted). 
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and wives’.31 It is not just a matter of women being given a lesser status, however. The rule 

that married women were entirely incapable contrasts vividly with the ideal of the rational 

businessman. 

III. WOMEN IN INTERNATIONAL FAMILY LAW 

In this section, I investigate the prospects for studying private international law by 

identifying particular experiences and perspectives of women. This discussion concerns 

three quite different areas of international family law, the area in which it is hardest to 

ignore women’s interests and concerns, although the law continues manfully to do so. To 

illustrate various facets of the way in which the particular concerns of women as subjects 

and makers of the law are ignored, I refer to international child abduction; international 

family property agreements; and international commercial surrogacy. 

<b>International Child Abduction 

This subsection considers the regulation of international child abduction by the Hague 

Convention on the Civil Aspects of International Child Abduction.32 This Convention 

attempts to control, and prevent, child abduction with a blunt and mechanical rule 

requiring that children are returned to the place where they were habitually resident at the 

time of the abduction ‘forthwith’,33 to ensure that ‘rights of custody and of access’ under 

the law of each Contracting State to the Convention are respected in the other Contracting 

States.34 There are only limited exceptions to the requirement that children be returned,35 

 
31 Annalise Acorn, ‘Gender Discrimination in the Common Law of Domicile and the 
Application of the Canadian Charter of Rights and Freedoms’ (1991) 29 Osgoode Hall Law 
Journal 419, 422–423. 

32 Convention of 25 October 1980 on the Civil Aspects of International Child Abduction 
(entered into force on 1 December 1983) (‘Convention’). In cases in which the Convention 
does not apply, the courts often take into account similar factors in determining how to 
resolve issues about parental responsibility for children (see ZP v PS (1994) 181 CLR 639). 

33 Convention, ibid, art. 12. The obligation to order return of a child under article 12 only 
applies if the application for return of the child was made within 12 months of the 
wrongful removal or retention. 

34 Ibid, art. 2(b). 

35 There are only three exceptions in addition to the requirements that the child must be 
under 16 (art. 4), and that the application for return was made within 12 months of the 
wrongful removal or retention (art. 12). The three exceptions are set out in art. 13: a court 
may refuse to order return only if the applicant for return was not exercising custody rights 
at the time of the removal or retention; if there is a ‘grave risk’ that the return of the child 
would expose the child to ‘physical or psychological harm, or otherwise place the child in 
an intolerable situation’; and if ‘the child objects to being returned and has attained an age 
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which are intended to be applied ‘in a restrictive fashion’.36 The Explanatory Report to the 

Convention dramatically warns that ‘a systematic invocation of the exceptions … would 

lead to the collapse of the whole structure of the Convention’.37 

 The Convention is expressed indirectly and in gender-neutral language, obscuring the 

fact that the perceived problem at the time the Convention was made, and to which the 

Convention responded, was that non-primary care-giving fathers were responsible for 

most abductions.38 The Convention’s requirement that children be returned was intended 

to have the result of children being returned to their primary care-giving mother. Studies 

have repeatedly shown that in a vast majority of cases – approximately 70 per cent – 

mothers are the ‘abducting’ parents39 and that abducting mothers are far more likely to be 

primary care-givers than are abducting fathers.40 Requiring the return of children in such 

cases is obviously likely to severely affect the children’s relationship with their primary 

care-giving mother, especially because some countries criminalize child abduction, which 

is likely to deter the abducting parent from returning with the children. Even if the 

abducting parent is not prosecuted, the fact of their having abducted their children is likely 

to affect the contact they will be allowed to have with their children following return. The 

Convention’s requirement of return is clearly unsuitable in many situations to which it is 

applied. Perhaps of greatest concern is that it is wholly inappropriate in cases in which 

mothers have taken their children to escape domestic violence. 

 
and degree of maturity at which it is appropriate to take account of its views’. The second 
of these, the grave risk exception, is relevant in cases of domestic and family violence. 

36 Elisa Pérez-Vera, Explanatory Report on the 1980 Hague Child Abduction Convention, Hague 
Conference on Private International Law, Actes et documents de la Quatorzième session 
(1981), [34]. 

37 Ibid. 

38 TB v JB (Abduction: grave risk of harm) [2001] 2 FLR 515, [43]. 

39 Nigel Lowe and Victoria Stephens, ‘Global Trends in the Operation of the 1980 Hague 
Abduction Convention’ (2012) 46 Family Law Quarterly 41; Nigel V Lowe, Sarah Armstrong 
and Anest Mathias, ‘A Statistical Analysis of Applications Made in 1999 Under the Hague 
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction’, 
Prel. Doc. No. 3 (revised version, November 2001, Hague Conference on Private 
International Law); Nigel Lowe et al, ‘A Statistical Analysis of Applications Made in 2003 
Under the Hague Convention of 25 October 1980 on the Civil Aspects of International 
Child Abduction’, Prel. Doc. No. 3 (2007, update, Hague Conference on Private 
International Law). 

40 Lowe and Stephens, ibid, 41. 
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 The Convention does not explicitly allow any consideration to be given to the abducting 

parent’s motivations for leaving the place of habitual residence in considering whether to 

order return.41 These motivations may have some relevance in determining whether an 

exception to return is established, particularly the ‘grave risk’ exception, under which a 

court may refuse to return the child if there is a grave risk that doing so would expose the 

child to ‘physical or psychological harm, or otherwise place the child in an intolerable 

situation’.42 In a non-trivial proportion of cases, a dominant motivation for mothers in 

taking or retaining children is that they are attempting to leave a violent relationship.43 

Even in very serious cases, courts often prioritize the mechanical scheme of the 

Convention, and a concern not to offend the courts and agencies of other state parties to 

the Convention, over the safety of mothers and their children.44 Ryan J noted that ‘in 

Australia domestic violence has rarely been found to bring this defence [the grave risk 

exception] into play’.45 Australian courts have generally accepted that the foreign country’s 

courts and authorities would be capable of, and should be trusted with, providing the 

mother and children with appropriate protection against violence by the father.46 In Murray 

& Director of Family Services ACT, the mother opposed the return of the children to New 

Zealand, invoking the grave risk exception on the basis that the parents’ relationship had 

been ‘characterised by many acts of violence on the part of the husband’, often in the 

 
41 The Convention was drafted on the assumption that the motivation for a parent in taking 
children from the place of their habitual residence was to ‘obtain a right of custody from 
the authority of the countries to which the child has been taken’, inconsistent with the 
rights of custody under the law of the place from which the child was taken: Pérez-Vera, 
above n 36, [13]. 

42 The travaux préparatoires of the Convention indicate that the reference to the child being 
placed in an intolerable situation was intended to include situations of domestic and family 
violence: Fourteenth Session of the Hague Conference on Private International Law (1980) 
Actes et documents de la Quatorzième session, Tome III, Enlèvement d’enfants, Child 
abduction 302. 

43 Australian Law Reform Commission, Equality Before the Law: Justice for Women, Report No 
69 (1994), [9.41] (reporting that in half of the reported Hague Convention cases over the 
five years to 1994 there was a history of domestic violence); Danielle Bozin-Odhiambo, 
‘Re-examining Habitual Residence as the Sole Connecting Factor in Hague Convention 
Child Abduction Cases’ (2012) 3 Family Law Review 4, 11. 

44 Murray v Director, Family Services (ACT) (1993) 116 FLR 321, 341. 

45 Harris & Harris [2010] FamCA 261, [190]. 

46 In HZ & State Central Authority, the Full Court of the Family Court of Australia implied 
that the mother would have to prove that the foreign authorities would not be able to 
provide her with appropriate protection: [2006] FamCA 466, [75]. 
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children’s presence.47 The Full Court of the Family Court of Australia held that the grave 

risk exception was not established, stating that 

<quotation> [i]t would be presumptuous and offensive in the extreme, for a court in this 

country to conclude that the wife and the children are not capable of being protected by 

the New Zealand courts or that relevant New Zealand authorities would not enforce 

protection orders which are made by the courts.48</quotation> 

The court held that the grave risk exception should only come into operation ‘where such 

protections are not available’.49 

 This case has been influential in Australia. Le Poer Trench J followed it in Department of 

Community Services & Hadzic, in which the mother had been physically and sexually 

assaulted, and threatened, by the father, and the older child had been physically assaulted 

by the father. The mother brought the children to Australia. The father sought return of 

the children; the mother invoked the grave risk exception. Le Poer Trench J ordered return, 

stating that the court ‘should not and would not … presume the authorities in the United 

Kingdom would not protect the mother and the children if the children returned with the 

mother to the United Kingdom’.50 After their return, the father breached undertakings 

given to the Australian court not to approach or contact the mother. He killed her five 

months after she had returned,51 after she had requested and been refused a police escort 

to a safe house. 

 None of this is new. Domestic violence as a motivation for primary care-giving mothers 

to remove or retain children, and the failure of the Hague Convention to deal with this 

situation, have been recognized for years.52 In 2001, Hale LJ stated that 

 
47 Murray v Director, Family Services (ACT) (1993) 116 FLR 321, 323. 

48Ibid, 341. 

49Ibid. 

50 Department of Community Services & Hadzic [2007] FamCA 1703, [6]. 

51 Paolo Totaro, ‘Following a court order killed her’, Sydney Morning Herald, 4 May 2009, 
available at http://www.smh.com.au/world/following-a-court-order-killed-her-
20090503-ard1.html. 

52 See e.g. the Australian Law Reform Commission’s Report Equality Before the Law: Justice 
for Women (above n 43), in which the Commission recommended that the Family Law 
(Child Abduction Convention) Regulations 1986 (Cth) (Regulations) should be amended 
to require the courts explicitly to take into account domestic violence. The Commission 
recommended that ‘in deciding whether there is a grave risk that the child’s return would 
expose the child to physical or psychological harm or an intolerable situation regard may 
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<quotation> [p]rimary carers who have fled from abuse and maltreatment should not be 

expected to go back to it, if this will have a seriously detrimental effect upon the children. 

We are now more conscious of the effects of such treatment, not only on the immediate 

victims but also on the children who witness it.53</quotation> 

Yet the Convention remains unchanged. It is therefore concerning that this Convention 

continues to be hailed as both effective and successful54 when it has been suggested that it 

‘perpetuates legal and cultural stereotypes of women as malicious and false accusers and 

may compromise their safety and wellbeing and those of their children’.55 

<b>Family Property Agreements 

The common law has always been equivocal about enforcing agreements between family 

members, including in the area of determining their entitlements to family property upon 

the breakdown of the relationship. In some common law countries,56 in the late 20th 

 
be had to the harmful effects on the child of past violence or of violence likely to occur in 
the future towards the abductor by the other parent if the child is returned’. It also 
recommended that ‘[t]he Commonwealth Contracting Authority should be requested to 
raise the problem of women fleeing with their children from violent spouses with the 
monitoring body of the Convention with a view to amending the Convention to make it 
clear that in deciding whether a child should be returned under subregulation (3) the Court 
must take into account the likelihood that the child will be exposed to violence or the 
effects of violence by one parent against the other’. And finally, the Commission 
recommended that the Regulations ‘should provide that the child should not be returned 
if there is a reasonable risk that to do so will endanger the safety of the parent who has the 
care of the child’, ibid, Recommendation 9.5. This recommendation has not been 
implemented. 

The issue was also considered at the Sixth Meeting of the Special Commission on the 
Practical Operation of the 1980 Hague Child Abduction Convention and the 1996 Hague 
Child Protection Convention in 2011, but although there was discussion of how allegations 
of domestic violence should be treated, the discussion was inconclusive: Conclusions and 
Recommendations and Report of Part I of the Sixth Meeting of the Special Commission 
on the Practical Operation of the 1980 Hague Child Abduction Convention and the 1996 
Hague Child Protection Convention (1–10 June 2011), Hague Conference on Private 
International Law, Prel. Doc. No 14, November 2011. 

53 TB v JB (Abduction: grave risk of harm) [2001] 2 FLR 515, [44]. 

54 It has been described as ‘a phenomenal success’ (Katarina Trimmings, Child Abduction 
within the European Union (Oxford, Hart, 2013) 36. For a more critical view, see Rhona 
Schuz, The Hague Child Abduction Convention: A Critical Analysis (Oxford, Hart, 2013). 

55 Michael Salter, ‘Getting Hagued: The Impact of International Law on Child Abduction 
by Protective Mothers’ (2014) 39 Alternative Law Journal 19, 23. 

56 The use of agreements to determine property entitlements in cross-border disputes has 
also been promoted by the European Union (Council Regulation (EU) 2016/1103 of 24 
June 2016 implementing enhanced cooperation in the area of jurisdiction, applicable law 
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century, this equivocation was overcome by changes to the law, particularly in legislation 

which requires courts to enforce family property agreements in certain circumstances.57 In 

Murakami v Wiryadi, a dispute about ownership of the property of a couple who were 

domiciled in Indonesia, one of whom had purchased real property in Australia, the former 

Chief Justice of the New South Wales Supreme Court claimed to ‘see no difficulty in saying 

that a matrimonial contract ought to be enforceable in accordance with the same principles 

as a contract between arms’ length commercial parties’. 58  The laws permitting the 

enforcement of family property agreements are gender neutral,59 masking the reality that, 

according to Baroness Hale, such agreements are ‘deeply gender-related’ although, as she 

noted, ‘commentators – and even judges – are often slow to acknowledge this’.60 

 Family property agreements are a strange species of contract. Their intended effect is 

generally that the weaker61 party – almost always the woman – waives superior entitlements 

and is consequently worse off than had she not entered the agreement.62 When one party 

is and is intended to be worse off as a consequence of entering an agreement, it is difficult to 

 
and the recognition and enforcement of decisions in matters of matrimonial property 
regimes) and the Hague Conference (Convention of 14 March 1978 on the Law Applicable 
to Matrimonial Property Regimes, art. 3). 

57 For example, in Australia the Family Law Act 1975 was amended in 2000 to include 
provisions about ‘binding financial agreements’ between married people, and in 2009 to 
include provisions about ‘binding financial agreements’ between de facto couples: Parts 
VIIIA and VIIIAB. 

58 Murakami v Wiryadi (2010) 268 ALR 377, [123]. Similarly, in Hyman v Hyman, Lord Atkin 
noted that ‘[f]ull effect has therefore to be given in all courts to these contracts [separation 
agreements] as to all other contracts. … Agreements for separation are formed, construed 
and dissolved and to be enforced on precisely the same principles as any respectable 
commercial agreement, of whose nature indeed they sometimes partake’: [1929] AC 601, 
625–626. 

59 E.g. Family Law Act 1975 (Cth), s 90G (which uses the terms ‘the parties’ and ‘the spouse 
parties’). See similarly Property (Relationships) Act 1976 (NZ) Part 6 (referring to spouses, 
partners and persons). The Hague Convention on the Law Applicable to Matrimonial 
Property Regimes 1978, which allows the parties to designate the law which governs their 
matrimonial property regime, is gender neutral, referring throughout only to ‘spouses’. 

60 Brenda Hale, ‘Equality and Autonomy in Family Law’ (2011) 33 Journal of Social Welfare 
and Family Law 3, 3. In Radmacher v Granatino, Thorpe LJ stated that he would not accept 
that those using ante-nuptial contracts ‘are the predominantly male super-rich’: [2009] 
EWCA Civ 649, [27]. 

61 This generally relates to the parties’ respective financial situations, but it may also relate 
to their emotional situations: Radmacher v Granatino [2011] 1 AC 534, 574 (Lord Mance). 

62 Radmacher v Granatino [2011] 1 AC 534, 577. 
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justify its enforcement. To do so contradicts the entire purpose of contracting: to make 

agreements if and only if they are mutually welfare enhancing. It should be contentious, 

therefore, to assert the desirability and utility of agreements in this situation. 

 It is particularly difficult to justify enforcement of an agreement which diminishes the 

welfare of a weaker party when taking into account the circumstances in which family 

property agreements are typically entered into. Many agreements are entered into 

immediately before marriage, when the parties are likely to be irrationally optimistic about 

the prospects of their relationship succeeding63 and perhaps disinclined to give careful 

attention to legal advice concerning what will happen if it fails. They would sign anything, 

not only to indicate their commitment to the other party, but also because they expect at 

the time that the agreement will never require enforcement. 

 Problems with family property agreements are more acute in international than domestic 

relationships. The gradual acceptance of such agreements internationally and the growth 

in family mobility have led to an increasing number of cases in which family property 

agreements are challenged in court.64 In addition to the problems already described, in 

international relationships, additional complications arise because of language issues, the 

comprehensibility of legal advice in international situations, the different effects of 

agreements in different legal systems,65 and differences in the default rules of different legal 

systems which the agreement may be intended to exclude, or may be treated as excluding. 

It is increasingly likely that families will move to countries in which they did not foresee 

living or acquiring property at the time the agreement was made, and this creates further 

concerns about the use of agreements because it involves the potential application, or 

exclusion, of laws that the parties never anticipated. These problems are exacerbated by 

the lack of development in common law countries of choice-of-law rules to deal with the 

effect of marital property agreements. 66  Few of these problems, and their particular 

 
63 Lynn A Baker and Robert E Emery, ‘When Every Relationship Is Above Average: 
Perceptions and Expectations of Divorce at the Time of Marriage’ (1993) 17 Law and 
Human Behavior 439; Radmacher v Granatino [2011] 1 AC 534, 576. 

64 For example, in Australia, Murphy & Murphy [2009] FMCAFam 270; Ruane & Bachmann-
Ruane [2009] FamCA 1101; Murakami v Wiryadi (2010) 268 ALR 377; Abati & Cole [2015] 
FamCA 185. 

65 Law Commission, Marital Property Agreements (Consultation Paper No 198, 2011), [1.38]. 

66 In England and Australia, the courts apply forum law to almost all issues of family law, 
irrespective of the connections between the relationship and the forum, and without 
reference to any choice-of-law analysis. Express choice-of-law terms, sometimes included 
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impacts on women, have been identified or addressed. Agreements are simply promoted 

as a good thing: according to the majority in Radmacher v Granatino, a case about a foreign 

marital property agreement, ‘there should be respect for individual autonomy … it would 

be paternalistic and patronising to override their agreement simply on the basis that the 

court knows best’.67 

 A rare exception to the silence about women in private international law is found in 

Lady Hale’s dissent in Radmacher v Granatino.68 Lady Hale noted the ‘gender dimension’ to 

the effect of marital property agreements, which, she mildly suggested, ‘some may think 

ill-suited to decision by a court consisting of eight men and one woman’,69 which was the 

composition of the UK Supreme Court in that case. Lady Hale’s comment went unnoted 

by any of the eight men. 

<b>International Commercial Surrogacy 

The regulation of international commercial surrogacy raises many complex issues. This 

subsection focuses on the way that foreign birth and genetic mothers are depicted in the 

Australian family courts70 dealing with applications brought by Australian commissioning 

parents. Although commercial surrogacy is prohibited in most Australian jurisdictions, and 

in three jurisdictions the relevant criminal offences are expressly given an extraterritorial 

effect,71 many Australian commissioning parents have entered into commercial surrogacy 

arrangements outside Australia. Upon return, they sometimes apply for parenting orders, 

and occasionally for declarations of parentage, in the Australian family courts. 

 
in family property agreements, are not enforceable as such in England (Radmacher v 
Granatino [2011] 1 AC 534, 570) and not strictly enforced in Australia either. 

67 Radmacher v Granatino [2011] 1 AC 534, 564 (but contrast the comment of Lady Hale at 
576). See likewise the comments of Thorpe LJ in Radmacher v Granatino [2009] EWCA Civ 
649, [27]. 

68 Radmacher v Granatino [2011] 1 AC 534. 

69 [2011] 1 AC 534, 577. 

70 Most applications are brought in the Family Court of Australia but some cases are 
brought in the Family Court of Western Australia. The applications are for parenting 
orders, which may be made in favour of people who are not legally parents of the child: 
Family Law Act 1975 (Cth) s 64C. In some cases, applicants who are genetically related to 
the child also apply for declarations of parentage: Family Law Act 1975 (Cth) s 69VA. The 
nature of the application is not relevant to the discussion in this subsection. 

71 Parentage Act 2004 (ACT) s 45(1); Surrogacy Act 2010 (NSW) s 11(2); Surrogacy Act 
2010 (Qld) s 54(b). 
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 In these cases, birth mothers are spoken for and dismissed; occasionally, they are 

criticized.72  Their relationship to the child is diminished by referring to them as the 

‘surrogate mother’,73 even though Australian law in most cases recognizes the birth mother 

as the legal mother because she gave birth to the child.74 In several cases, judges have denied 

the birth mother her legal status as a mother, referring to her as a ‘gestational carrier’,75 a 

term which, as Thackray CJ observed, obviously risks ‘dehumanizing a woman who carries 

a baby for another’.76 She is usually served with notice of the Australian proceedings77 but 

is always physically absent from the hearing.78 The insuperable difficulties she would face 

if she did wish to attend, in terms of cost and immigration, are rarely acknowledged. The 

birth mother’s failure to participate in the proceedings is often material to the court’s 

determination to grant parenting orders in favour of the commissioning parents,79 even 

when the court notes that she would be in breach of terms of the surrogacy contract if she 

did participate. Judges sometimes remark on the birth mother’s failure to appear as 

 
72 In Wilkie & Mirkja, Cronin J stated that because the birth mother ‘had decided to do what 
she has done, the children cannot have the benefit of her involvement in their lives’: [2010] 
FamCA 667, [18] (emphasis added). It is not clear what his Honour meant by what the 
birth mother ‘had done’, precisely, nor why her absence from the children’s lives was any 
more her doing than that of the commissioning parents. 

73 Cowley & Yuvaves [2015] FamCA 111, [1], [12]. 

74 Family Law Act 1975 (Cth) s 60H(1). The law in this area is complex; for a detailed 
discussion, see Mary Keyes and Richard Chisholm, ‘Commercial Surrogacy – Some 
Troubling Family Law Issues’ (2013) 27 Australian Journal of Family Law 105, 108–122. 

75 Re: Grosvenor [2017] FamCA 366, [4], [6]; Re: Halvard and Another [2016] FamCA 1051, 
[3], [5]; Hubert & Juntasa [2011] FamCA 504, [1]. 

76 Farnell & Chanbua [2016] FCWA 17, [5] (footnote 1). 

77 The birth mother could not be served in Wilkie & Mirkja because in the surrogacy 
contract she gave an ‘address that did not exist’: [2010] FamCA 667, [1]. 

78 The only published case in which the birth mother applied for parenting orders is Farnell 
& Chanbua. Even in this case, the birth mother was unable to attend the proceedings: 
[2016] FCWA 17, [60]. 

79  In the earliest published Australian case dealing with an international commercial 
surrogacy arrangement, Brown J repeatedly noted that the Californian birth mother (and 
her husband) had been served with notice of proceedings and had ‘chosen’ not to 
participate: Re Mark (an application relating to parental responsibilities) (2003) 31 Fam LR 161, 
[18], [94], [102]. See similarly Ronalds & Victor [2011] FamCA 389, [6]. In Bernieres & Dhopal, 
the birth mother’s failure to file a response to the application and to seek any orders was 
construed as implied support for the parenting orders sought by the commissioning 
parents: [2015] FamCA 736, [2]. 
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indicating her unsuitability as a parent,80 and as making it inevitable that parenting orders 

are made in favour of the commissioning parents. 

 One might then have expected that if the birth mother contested the commissioning 

parents’ application and applied for parenting orders herself, the court might be inclined 

to make orders in her favour. The only case in which the birth mother has done so is Farnell 

& Chanbua, in which the birth mother’s application for parenting orders was denied.81 

Thackray CJ made parenting orders in favour of the commissioning parents, 

notwithstanding the commissioning father’s previous convictions and imprisonment for 

child sex offences, and the complex arrangements that had had to be made to attempt to 

ensure the child’s safety, including that the child could not be left alone with the 

commissioning father. His Honour took the view that the child’s best interests were served 

by remaining with the commissioning parents because he considered the child would be at 

a greater risk by being returned to her birth mother, notwithstanding that her twin brother 

was living with her birth mother, that the birth mother had changed her mind about 

relinquishing both children after they were born, and that the commissioning parents had 

removed the child from Thailand knowing that. His Honour downplayed the ‘risk of sexual 

abuse in the home of the Farnells’, in comparison to what he described as ‘the potentially 

devastating consequences for [the child] of being removed from a secure and loving 

environment’.82 

 In most cases, the birth mother’s only voice in the proceedings is in relation to the 

contents of ‘her’ affidavit. However, judges commonly mention, in passing and without 

apparent concern, that the affidavit of the birth mother, always tendered to the court by 

the commissioning parents, had to be translated from the English in which it was written, 

to the language she does speak,83 suggesting that the affidavit was not prepared on the 

birth mother’s instructions. 

 Genetic mothers fare even worse. In almost all published international surrogacy cases 

in Australia, the gametes are of a male commissioning parent and a woman who is usually 

 
80 Wilkie & Mirkja [2010] FamCA 667. 

81 [2016] FCWA 17. 

82 [2016] FCWA 17, [433]. 

83 E.g. Dennis & Pradchaphet [2011] FamCA 123, [10]; Bernieres & Dhopal [2015] FamCA 
736, [21]. 
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cursorily dismissed as an ‘anonymous donor’.84 Although genetic parents in a surrogacy 

arrangement are rarely the child’s legal parents on that basis alone under Australian law, 

judges sometimes refer to the genetic father as a ‘parent’, whereas the genetic mother is 

rarely described as such.85 

 The contribution of Pru Goward MP to the parliamentary debate on the NSW 

Surrogacy Bill in 2010 is a rare example of a female parliamentarian directly confronting 

the issue of gender in the regulation of international family law. Ms Goward spoke to the 

amendment, successfully proposed by Linda Burney, to give an extraterritorial effect to 

the criminal prohibitions on commercial surrogacy in the NSW legislation.86 Ms Goward 

said: 

<quotation>Women are not cows; they are not animals and their job is not to bear 

children for money because other people want children. If it is good enough to ensure that 

Australian women cannot be exploited commercially for this purpose, out of respect for 

women around the world – particularly the vulnerable women of Asia and other countries 

where commercial surrogacy flourishes – we should be particularly mindful that if we do 

not support this amendment, effectively we are saying that there is one rule for our women 

and another rule for women in poor countries. That is not good enough. Whilst this 

parliament does not have a leading role in international relations and affairs, it should, as 

much as is able, uphold Australian values, which must mean respect for all and the right 

of all to live lives free of exploitation. Voting the right way will reflect our commitment to 

women in those poor countries and reinforce their rights as human beings.87 </quotation> 

Justice Berman has referred to this statement in two cases. In Bernieres & Dhopal, his 

Honour said that Ms Goward’s comments represented ‘a clearly personal position’,88 and 

described them as ‘emotive’.89 He again dismissed the same comments as ‘emotive’ in 

 
84 Bernieres & Dhopal [2015] FamCA 736, [5], [25]; Green-Wilson & Bishop [2014] Fam CA 
1031, [7]. 

85 But see Wilkie & Mirkja [2010] FamCA 667, [6]. 

86  This amendment was accepted: Surrogacy Act 2010 (NSW) s 11(1) (extending the 
application of the offences if the offence is committed by persons who are ordinarily 
resident and domiciled in NSW). 

87 New South Wales, Parliamentary Debates, Legislative Assembly, 10 November 2010, p 
27599. 

88 Bernieres & Dhopal [2015] FamCA 736, [27]. 

89Ibid, [26]. 
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Saliba & Romyen.90 It is difficult to imagine a man’s contribution to parliamentary debate 

being disparaged in such a way. 

IV. CONCLUSION 

There have been incremental developments from the latter part of the 20th century in 

terms of women’s involvement in making private international law. Women have been 

appointed to the courts which deal with private international law disputes and appear as 

counsel in some of those disputes. Women have been elected to the parliaments which 

make laws either directly or indirectly bearing on private international law, and have 

participated in parliamentary debate and the work of parliamentary committees. Women 

have been involved in law reform commissions recommending legislative changes. They 

have participated, some in senior roles, in international and regional organizations which 

make and implement private international law instruments, including the Hague 

Conference of Private International Law. 91  Women have also been appointed to the 

academy, and engaged in scholarship. 92  Women have clearly had an impact on the 

development of private international law, 93  but they remain in a minority. Questions 

remain about whether the growing number of women involved in this field has led to any 

significant change to the classic version of private international law; if not, why not, and 

what could and should be done to address this? 

 Not only are women in the minority, they are working in a system in which gendered 

assumptions are deeply embedded, and in which it is almost unheard of for judges, 

 
90 [2015] FamCA 927, [31]. 

91 There has never been a female Secretary-General of the Hague Conference on Private 
International Law (Hague Conference). There have been several First Secretaries (the 
second most senior position in the Hague Conference) who are women. At the time of 
writing this chapter in August 2017, the Secretary General and the only First Secretary 
were both men. 

92 An increasing number of women have recently been involved in writing leading treatises, 
which were originally written by, and subsequently edited by, men. This includes Veronica 
Ruiz Abou-Nigm, who is one of two co-editors of Morris on the Conflict of Laws (9th edn, 
London, Sweet & Maxwell, 2016). She and Felicity Toube QC are the first women to join 
an editorial team of Dicey, Morris & Collins (for the 3rd supplement to the 15th edition, 
published in 2016). But women are still in a minority. 

93 In Spiliada Maritime Corporation v Cansulex Ltd, Lord Goff famously insisted on ‘paying 
tribute to the writings of jurists which have assisted me in the preparation of this opinion’: 
[1987] AC 460, 487. He referred in particular to two articles, one of which was written by 
a woman (Rhona Schuz, who is now Professor at Sha’arei Mishpat Law School). 
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legislators or scholars to identify as women in making, interpreting, analysing or applying 

private international law, or even to comment on gender. When they do, they risk being 

ignored,94 or dismissed as emotional.95 All of this indicates that there remains much work 

to be done in the study of women in private international law. 

 
94 Above n 69. 

95 Above nn 89–90. 


