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Protecting Coastal Wetland Habitat for Migratory 
Shorebirds: Is Australian Law Doing Enough?
Evan Hamman, Revel Pointon and Jemma Purandare*

Every year, thousands of migratory shorebirds arrive in Australia from 
places as far north as China, Japan, Russia and Alaska. The survival of 
these birds rests upon the co-operation of multiple nations along the East 
Asian Australasian Flyway (EAAF). Australia is a key nation along the EAAF, 
providing overwintering refuge for shorebirds before their return to the northern 
hemisphere to breed. In recent years, the sharp decline of migratory shorebirds 
along the EAAF has shocked conservationists. Migratory shorebirds like the 
Far Eastern Curlew are now one of the most endangered birds on the planet. 
Most of the losses appear to be a result of coastal wetland reclamation in 
China’s Yellow Sea, but what of Australia’s role in the declines? Are our laws 
good enough? This article asks what Australia is doing through its domestic 
legislative efforts to ensure migratory shorebird conservation along the EAAF. 
To narrow the discussion, it evaluates the legal arrangements for shorebird 
protection through a study of Queensland’s Moreton Bay wetlands.

I. INTRODUCTION

The migratory patterns of birds are one of the most fascinating phenomena of the natural world, but 
how they know where to go and when is not fully understood.1 Modern technology, including the use of 
satellites, has considerably advanced our knowledge of these birds and the environments they inhabit.2 
Incidents of wetland change are also increasingly well-documented, again through the use of satellite 
imagery.3 Compared to other species, especially plants and invertebrates, birds have become one of the 
most widely-studied species on the planet. Remarkably, however, much of this has not translated into 
strong legal protection, especially in Asia, where many species are under threat from hunting and habitat 
destruction.4

The East Asian Australasian Flyway (EAAF), of which Australia is a part, is one of the great “flyways” 
of the world.5 Each year, millions of waterbirds – a group of birds which include ducks, geese, swans, 
cranes and shorebirds – migrate along and within various sections of the flyway. While some waterbirds, 
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1 It is thought that long distance migratory birds, such as some shorebirds have electromagnetic receptors in their eye capable 
of sensing the electromagnetic field of the earth. See, eg, H Mouritsen and T Ritz, “Magnetoreception and Its Use in Bird 
Navigation” (2005) 15(4) Current Opinion in Neurobiology 406.
2 See, eg, use of technology in P Battley et al, “Contrasting Extreme Long-distance Migration Patterns in Bar-tailed Godwits 
Limosa lapponica” (2012) 43(1) Journal of Avian Biology 21; M Webster et al, “Links between Worlds: Unravelling Migratory 
Connectivity” (2002) 17(2)  Trends in Ecology & Evolution  76. For a broader discussion of technological innovation in this 
area, see E Bridge et al, “Technology on the Move: Recent and Forthcoming Innovations for Tracking Migratory Birds” (2011) 
61(9) Bioscience 689.
3 See, eg, the earth observation work relating to China’s Yellow Sea reclamations in NJ Murray et al, “Tracking the Rapid Loss of 
Tidal Wetlands in the Yellow Sea” (2014) 12(5) Frontiers in Ecology and the Environment 267.
4 For an overview of threats and populations, see M Bamford et al, Migratory Shorebirds of the East Asian–Australasian Flyway: 
Population Estimates and Internationally Important Sites (Wetlands International-Oceania, 2008). For a recent analysis of hunting 
along the EAAF, see E Gallo-Cajiao et al, “Extent and Potential Impact of Hunting on Migratory Shorebirds in the Asia-Pacific” 
(2020) 246 Biological Conservation 108582.
5 See G Boere and D Stroud, “The Flyway Concept: What It Is and What It Isn’t” in G Boere et al (eds), Waterbirds Around the 
World (The Stationary Office, 2006).
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such as cranes, tend to stay within the East Asian region,6 others such as shorebirds, migrate long 
distances from their breeding grounds in Siberia and Alaska to the warmer climates of Australia and 
New Zealand. Many of these species, some weighing as little as thirty grams, travel for several thousand 
kilometres stopping over in places like the Yellow Sea in China to feed and rest. Suffice it to say, many 
shorebirds do not survive the migration, and those that do, arrive exhausted and in need of nourishment.

Over the last 30 years, populations of migratory shorebirds along the EAAF have declined rapidly.7 Some 
species, like the Far Eastern Curlew (Numenius madagascariensis), are now listed as “endangered” by 
the International Union for the Conservation of Nature (IUCN),8 and “critically endangered” by the 
Australian Government.9 Plans for action have also been developed at the global level.10 The decline of 
shorebird populations has been attributed to over-development of coastal wetlands of the Yellow Sea – a 
vast marine area shared by China and the Korean Peninsula.11 In addition to coastal reclamation, the 
impacts of hunting,12 climate change,13 and habitat disturbance,14 are also areas of concern.

In this article, we examine Australia’s domestic legislative response to the threats facing migratory 
shorebirds and their coastal wetland habitat. We give an overview of the laws that relate to shorebird 
conservation in Australia and examine a case study of Queensland’s Moreton Bay Ramsar site. Moreton 
Bay has recently come into focus as a result of the controversial Toondah Harbour development within 
the bounds of the Ramsar site.15 At the time of writing, there were two other proposals for coastal 
development impacting Australian Ramsar sites.16

From our analysis, we suggest there are two areas in need of further policy and law reform attention.17 
First, while on paper Australian environmental laws for the conservation of shorebirds appear strong, 

6 See, eg, Y Kanai et al, “Migration Routes and Important Resting Areas of Siberian cranes (Grus leucogeranus) between North 
Eastern Siberia and China as Revealed by Satellite Tracking” (2002) 106(3)  Biological Conservation  339; H Higuchi et al, 
“Satellite Tracking of the Migration of the Red-crowned Crane Grus japonensis” (1998) 13(3) Ecological Research 273.
7 C Studds et al, “Rapid Population Decline in Migratory Shorebirds Relying on Yellow Sea Tidal Mudflats as Stopover Sites” 
(2017) 8 Nature Communications 14895.
8  BirdLife International 2017. Numenius madagascariensis (amended version of 2016 assessment). The IUCN Red List of 
Threatened Species 2017: e.T22693199A118601473.
9 Australian Government, Department of Agriculture, Water and the Environment, Species Profile and Threats (SPRAT) Database, 
Numenius madagascariensis – Eastern Curlew, Far Eastern Curlew <http://www.environment.gov.au/cgi-bin/sprat/public/
publicspecies.pl?taxon_id=847>.
10  EAAF Partnership, International Single Species Action Plan for the Conservation of the Far Eastern Curlew (Numenius 
madagascariensis) <https://eaaflyway.net/wp-content/uploads/2017/12/Annex_Doc.1.7.7.1_International_Single_Species-
Action_Plan_FEC.pdf>.
11 See N Hua et al, “Key Research Issues Concerning the Conservation of Migratory Shorebirds in the Yellow Sea Region” (2015) 
25(1) Bird Conservation International 38; D Melville et al, “Shorebirds along the Yellow Sea Coast of China Face an Uncertain 
Future – A Review of Threats” (2016) 116(2) Emu 100–110.
12  EAAF Partnership, “Shorebirds Are Still Being Hunted Illegally” <https://eaaflyway.net/shorebirds-are-still-being-hunted- 
often-legally/>. See also Gallo-Cajiao et al, n 4.
13 Migrating shorebirds can also be indicative of global weather change. See T Piersma et al, “Migrating Shorebirds as Integrative 
Sentinels of Global Environmental Change” (2004) 146 Ibis 61.
14  This is a key issue at Moreton Bay Ramsar Site (discussed below). See K Dhanjal-Adams et al, “Optimizing Disturbance 
Management for Wildlife Protection: The Enforcement Allocation Problem” (2016) 53(4) Journal of Applied Ecology 1215. For a 
recent study on disturbance (in Chile) see J Navedo et al, “Assessing the Effects of Human Activities on the Foraging Opportunities 
of Migratory Shorebirds in Austral High-latitude Bays” (2019) 14(3) PloS one e0212441. For a more general discussion see C Pfister 
et al, “The Impact of Human Disturbance on Shorebirds at a Migration Staging Area” (1992) 60(2) Biological Conservation 115.
15 Laura Gartry, “Moreton Bay Development Risk Assessment Sparks Major Environmental Concerns”, ABC News (26 September 
2018) <https://www.abc.net.au/news/2018-09-26/moreton-bay-development-threatens-48-species-stradbroke-island/10301962>.
16  See, eg, the proposed marina development of Peel–Yalgorup wetland, a Ramsar site at Mandurah in Western Australia. 
Birdlife Australia, Peel Inlet Safe – For Now <http://birdlife.org.au/media/peel-inlet-safe-for-now/>; and also the proposed gas 
development at Westernport Bay, a Ramsar site in Victoria: “AGL Gas Import Jetty Project” <https://www.agl.com.au/about-agl/
how-we-source-energy/gas-import-project>.
17 There may indeed be other areas for concern. For an earlier study of the failure of Australian legislative frameworks in protecting 
migratory birdlife, especially as regards cross-institutional co-operation, see C Runge et al, “Coordinating Domestic Legislation 

http://www.environment.gov.au/cgi-bin/sprat/public/publicspecies.pl?taxon_id=847
http://www.environment.gov.au/cgi-bin/sprat/public/publicspecies.pl?taxon_id=847
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and broadly reflect multilateral and bilateral commitments, greater effort needs to be made in embedding 
these international objectives within all levels of Australia’s federalist system. For example, while the 
Ramsar regime is built upon the concepts of “wise use” and “ecological character”, and federal law 
explicitly incorporates these principles, State and local level laws diverge in their objectives and practices 
for wetland conservation.18 The situation is likewise for the bilateral Migratory Bird Agreements (MBAs) 
to which Australia is a party, the obligations of which do not appear to have been incorporated into 
law (or policy) at either the State or local level. Second, the legislative framework addressing threats 
to shorebirds and their wetland habitat needs to move away from the current “passive” development-
assessment regime, towards a more “active” conservation agenda, including: targeted evaluation of 
existing policies, plans and programs; restoration of degraded wetland habitat; and the establishment 
and ongoing maintenance of artificial roost sites across the landscape.

II. MIGRATORY SHOREBIRDS

Shorebirds, also known as “waders”, are a group of birds which feed and roost primarily in coastal 
areas. Most shorebirds fit into one of two taxonomic families; sandpipers (Scolopacidae) or plovers 
(Charadriidae).19 Shorebirds feed on intertidal mudflats which are rich in benthic organisms such as 
crabs, worms, sponges and clams.20 The location of mudflats, often within bays and shoals, helps to 
protect them from environmental conditions in the open ocean. While tidal vegetation such as mangroves 
are important for flood control, they can also prove a hindrance for shorebirds. The most enticing intertidal 
areas for shorebirds are those which are largely devoid of vegetation.21 Outside of mudflats, Australia’s 
migratory shorebirds can be found along rocky inlets and coral reefs,22 and, during the wetter months, in 
inland locations such as Lake Eyre as well as “artificial” wetlands such as reservoirs and tailings dams.23

Not all shorebirds are migratory. Of the over one hundred species of shorebirds worldwide,24 37 regularly 
migrate to Australia.25 These birds arrive during the Australian spring or late winter (August–October) 
at the conclusion of their long southward migrations along the EAAF. The EAAF is a “flyway” which 
extends from “the Russian Far East and Alaska in the north to Australia and New Zealand in the south 
[incorporating] eastern Asia and parts of south Asia”.26 There are 23 nations which encompass the EAAF, 
and, although all nations are important for shorebird protection, the most significant appear to be China, 

and International Agreements to Conserve Migratory Species: A Case Study from Australia” (2017) 10(6) Conservation Letters 
765.
18 Efforts to address this misalignment in Queensland at the State level are improving, for example moving towards a “values-
based” model of protected area management which is more closely aligned with ecological character of sites. See Queensland 
Government, Department of Environment and Science, Values Based Park Management Framework <https://parks.des.qld.gov.au/
managing/framework/>.
19 Australian Government, Department of Agriculture, Water and the Environment, EPBC Act Policy Statement 3.21, Industry 
Guidelines for Avoiding, Assessing and Mitigating Impacts on EPBC Act Listed Migratory Shorebird Species, 4 <http://www.
environment.gov.au/system/files/resources/67d7eab4-95a5-4c13-a35e-e74cca47c376/files/bio4190517-shorebirds-guidelines.
pdf>.
20 For a discussion of diet, see, eg, P Lourenço et al, “Comparative Feeding Ecology of Shorebirds Wintering at Banc d’Arguin, 
Mauritania” (2016) 39(3) Estuaries and Coasts 855.
21 In some rare places in the world, mangrove forests are actually expanding. See E Horstman et al, “The Dynamics of Expanding 
Mangroves in New Zealand” in C Makowski and C Finkl (eds), Threats to Mangrove Forests (Springer, 2018).
22 Australian Government, n 19, 6.
23 On the use of artificial sites, eg, in Darwin see A Lilleyman et al, “Distribution and Abundance of Migratory Shorebirds in 
Darwin Harbour, Northern Territory, Australia” (2018) 28 Northern Territory Naturalist 30. For a comprehensive literature review 
of the use of artificial sites by shorebirds, see M Jackson, “Literature Review: Importance of Artificial Roosts for Migratory 
Shorebirds” (2017) <http://www.nespthreatenedspecies.edu.au/5.1.1%20Importance%20of%20Artificial%20Roosts_%20
REPORT_2017_LOW%20RES.pdf>.
24 See S McCain, “Charadriiformes” in R Eric Miller and Murray E Fowler (eds), Fowler’s Zoo and Wild Animal Medicine (WB 
Saunders, 2015).
25 Australian Government, n 19, 5.
26 Bamford et al, n 4, v.
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Japan and Korea (South and North), the breeding grounds in Russia and the United States (Alaska) 
and the “over-wintering” grounds of New Zealand and Australia. The migratory patterns of shorebirds 
are relatively predictable though some species are more site-faithful than others. Some species, for 
example, have been tracked to stopover sites in Indonesia (especially Sulawesi and Sumatra), Timor 
Leste, Malaysia and the Philippines, which are not typically resting grounds on their flightpath.27

FIGURE 1. The EAAF and important shorebird “wintering” sites in Australia

Figure modified from https://d-maps.com/m/world/centrepacifique/centrepacifique02.pdf.

Of the almost four hundred “internationally important sites” for migratory shorebirds along the EAAF, 
most are found in Australia, China and Japan.28 Within Australia, the highest concentrations of shorebirds 
are found at Roebuck Bay (Western Australia); the Gulf of Carpentaria (Queensland); Moreton Bay 
(Queensland), and the Eyre Peninsula and Spencer Gulf (South Australia/Victoria).29 Queensland sites, 
like Moreton Bay and the adjacent Sandy Strait (near Fraser Island), are host to around 35 migratory 
shorebird species, including critically endangered shorebirds like the Eastern Curlew (Numenius 
madagascariensis) and Great Knot (Calidris tenuirostriss).30 Other shorebird sites of note in Queensland 
include the Shoalwater and Corio Bays Area (North of Rockhampton) and Bowling Green Bay (South 
of Townsville) both of which are Ramsar sites and within or adjacent to the World Heritage Area of the 
Great Barrier Reef.

27 Bamford et al, n 4, 13.
28 Bamford et al, n 4, i.
29 Bamford et al, n 4.
30 Queensland Government, “Native Birds of Moreton Bay Local Government Area” <https://wetlandinfo.des.qld.gov.au/wetlands/
facts-maps/wildlife/?AreaID=lga-moreton-bay&Kingdom=animals&Class=birds&SpeciesFilter=Native>.
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III. THE LEGAL FRAMEWORK FOR SHOREBIRD CONSERVATION

A. Global Protection
There is currently no binding international agreement which comprehensively governs the risks to 
migratory shorebirds. There are, however, a handful of legal instruments that are relevant to migratory 
shorebirds and their habitat. The most relevant of these are the Convention on Migratory Species of Wild 
Animals (CMS or the Bonn Convention),31 and the Ramsar Convention on Wetlands (Ramsar).32 Other 
multilateral environmental agreements (MEAs) such as the World Heritage Convention,33 are also relevant 
in Australia, especially for those shorebirds which roost or forage within or adjacent to World Heritage 
areas like the Great Barrier Reef, the Wet Tropics or Fraser Island.34 The Convention on Biological 
Diversity (CBD),35 is also important insofar as it imposes broader obligations on States to conserve 
biodiversity through both ex situ (outside of their natural habitat) and in situ (inside their natural habitat) 
means. The Aichi Targets, under the CBD framework, specifically provide for an increase in protected 
areas and the reversal of declines in threatened species, though not necessarily of a migratory nature.36

Ramsar is an international agreement which seeks to identify and conserve wetlands of international 
significance. Worldwide, Ramsar sites comprise approximately 20% of all wetlands.37 Under Ramsar, 
the term “wetland” is a broad one, and includes marshlands, lakes, mangroves, tidal flats, claypans, coral 
reefs, and artificial areas such as tailings dams, sewerage works and rice paddies.38 Artificial sites have 
become important for waterbird protection in recent years. In a country like Japan, for example, there 
are several rice paddy wetlands that support birdlife. Ramsar has recognised these sites through the 
passage of a (2008) resolution to enhance biodiversity in rice paddy wetlands.39 In Australia, there are 
sixty-six Ramsar sites, including five in Queensland (of which Moreton Bay, the study within this paper, 
is one). Most of Australia’s Ramsar sites were declared on the basis of their importance to migratory 
waterbirds.40 Though many of Australia’s sites are in decline, the national government has declined to 
place these sites on the Montreux Record (MR) – a kind of “In Danger” list for Ramsar sites at risk of 
losing their ecological value.41

31 Convention on Migratory Species of Wild Animals, opened for signature 6 November 1979, 19 ILM 15 (1979) (entered into force 
1 November 1983).
32 Ramsar Convention on Wetlands, opened for signature 2 February 1971, 11 ILM 963 (1972) (entered into force 21 December 
1975).
33 Convention Concerning the Protection of the World Cultural and Natural Heritage, opened for signature 16 November 1972, 11 
ILM 1358 (1972) (entered into force 17 December 1975).
34 The Great Barrier Reef is home to many species of shorebirds (though far more seabirds). See GBRMPA [Great Barrier Reef 
Marine Park Authority] (2008) Seabirds and shorebirds in the Great Barrier Reef World Heritage Area in a changing climate: a 
workshop report (C&R Consulting, 2008) 44.
35 Convention on Biological Diversity, opened for signature 5 June 1992, 31 ILM 818 (1992) (entered into force 29 December 
1993).
36  E Gallo-Cajiao, “Review of the International Policy Framework for Conserving Migratory Shorebirds in the East Asian-
Australasian Flyway” (2014) 27 <https://eaaflyway.net/wp-content/uploads/2017/12/Review_International_Policy_Framework_
EAAF.pdf≥.
37 N Davidson and C Finlayson, “Extent, Regional Distribution and Changes in Area of Different Classes of Wetland” (2018) 
69(10) Marine and Freshwater Research 1525.
38 See the definition of “wetland” in Article 1 of the Ramsar Convention.
39 Ramsar Convention, Conference of the Parties, “Resolution X.31: Enhancing Biodiversity in Rice Paddies as Wetland Systems” 
<https://www.ramsar.org/sites/default/files/documents/pdf/res/key_res_x_31_e.pdf>.
40 Australian Government, Department of Agriculture, Water and the Environment, “Wildlife Conservation Plan for Migratory 
Shorebirds” (2015) 9 <http://www.environment.gov.au/system/files/resources/9995c620-45c9-4574-af8e-a7cfb9571deb/files/
widlife-conservation-plan-migratory-shorebirds.pdf>.
41 E Hamman et al, “Governance Tools for the Conservation of Wetlands: The Role of the Montreux Record under the Ramsar 
Convention” (2019) 70(11) Marine and Freshwater Research 1493.
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The CMS, also known as “the Bonn Convention”, entered into force in November 1983. It is the only 
global agreement aimed at the conservation of migratory species. CMS covers species which are far 
broader than just migratory birds, and includes marine species, such as cetaceans, turtles, and seals. 
Australia ratified the CMS in 1991 and has had some success, at least of late, in helping to raise the profile 
of coastal wetlands, especially regarding the intertidal mudflats of China’s Yellow Sea. At the 2017 CMS 
Conference of the Parties (COP), for example, a resolution was adopted which urged the immediate 
conservation of Asia’s inter tidal mudflats (China, Japan and Korea).42 Moreover, in recognition of the 
rapid declines of the world’s largest migratory shorebird – the Eastern Curlew – a Single Species Action 
Plan (proposed by Australia) was approved.43 The plan includes objectives to identify the habitat and 
breeding areas of the Eastern Curlew, as well as curtailing hunting and reducing the risk of “chronic 
and acute” pollution on staging and foraging sites.44 Although the CMS is a key pillar of shorebird 
governance along the flyway, several important nations are not signatories to the treaty including the 
United States, Japan, China, Vietnam, Malaysia and Bhutan.45

Finally, the World Heritage Convention has become increasingly relevant for the protection of Asia’s 
migratory shorebirds. In July 2019, State and non-state actors from several nations, including Australia, 
worked alongside the Chinese Government to propose certain areas of the Yellow Sea as World Heritage 
sites.46 The World Heritage Committee’s decision noted the “global conservation significance of the 
[EAAF] and the critical importance of the Yellow Sea region habitat for the survival of many species of 
migratory shorebirds”.47 While the listing is still subject to further management action by the Chinese 
Government, it has been welcomed by leading conservationists and has been an important step in 
managing threats to shorebirds across the EAAF.

B. Regional Protection
There is no binding regional agreement which covers migratory shorebirds along the EAAF, as is there 
is, for example, in other parts  of the world.48 There is, however, an important non-binding initiative 
known as the “EAAF Partnership” – a voluntary (class II) agreement established at the 2002 World 
Summit on Sustainable Development.49 The pre-cursor to the EAAF Partnership was the 1996 Asia 
Pacific Migratory Waterbird Strategy and accompanying Asia Pacific Shorebird Action Plan. The aim 
of these earlier initiatives was to establish a binding agreement for governing impacts on waterbirds 
along the EAAF, similar to the 1995 Agreement on the Conservation of African-Eurasian Migratory 
Waterbirds (AEWA). Despite the best of intentions, however, a binding agreement for the EAAF has not 
eventuated.

The major aim of the EAAF Partnership, which includes governmental, non-governmental and even a 
corporate industry member (Rio Tinto), is to promote dialogue and co-operation to conserve migratory 
waterbirds in the region. Several working groups have been established to achieve this aim including 
experts on migratory shorebirds, Anatidae (ducks, geese and swans) and cranes. While the decisions of 

42 Convention on Migratory Species, “Draft Resolution on Promoting Conservation of Critical Intertidal and other Coastal Habitats 
for Migratory Species” (UNEP/CMS/COP12/Doc.24.4.10, 14 June 2017).
43 EAAF Partnership, n 10. The plan was adopted at CMS COP12 in October 2017.
44 EAAF Partnership, n 10.
45 China is reportedly close to ratifying the CMS. Partnerships have been signed between Chinese NGOs and the CMS in recent 
years. See Convention on the Conservation of Migratory Species of Wild Animals, “CMS Signs First Partnership Agreement with 
Chinese NGO” <https://www.cms.int/en/news/cms-signs-first-partnership-agreement-chinese-ngo>.
46 UNESCO World Heritage Committee, “Decision: 43 COM 8B.3 Migratory Bird Sanctuaries along the Coast of Yellow Sea-
Bohai Gulf of China (Phase I) (China)” <https://whc.unesco.org/en/decisions/7358>.
47 UNESCO, n 46.
48 See, eg, the African-Eurasian Waterbird Agreement (AEWA) which is reviewed in M Lewis, “AEWA at Twenty: An Appraisal 
of the African-Eurasian Waterbird Agreement and Its Unique Place in International Environmental Law” (2016) 19(1) Journal of 
International Wildlife Law & Policy 22.
49 EAAF Partnership, “About Use – The Partnership” <https://www.eaaflyway.net/about-us/the-partnership/>.
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the EAAF Partnership are not legally binding, it does provide a specialised forum for continuing research 
and collaboration on waterbird conservation. One of the more important mechanisms to achieve these 
ends has been the identification and accreditation of “EAAF Sites”. EAAF Sites (or “Flyway Sites”) 
are areas determined by the Partnership to be significant for waterbird staging, breeding or feeding. 
There are currently 137 sites included in the network, located across 18 countries.50 Of these, Japan has 
the most with 33 sites, Australia 24, and China, 19. These three nations make up over half of the entire 
network of sites.

The goals of the EAAF Partnership are closely linked to the programs and objectives of the CMS, the 
CBD and the Ramsar Convention. For example, one of the main objectives of the EAAF Partnership is to 
enhance Community Education, Participation and Awareness (CEPA) at wetland sites. Since the 1990s, 
CEPA has been one of the Ramsar Convention’s flagship programs for achieving effective community 
involvement in wetland conservation. There are also other benefits of the close ties that exist between the 
EAAF Partnership and treaties like the CBD, CMS and Ramsar.

C. Migratory Bird Agreements (MBAs)
Since the 1970s, Australia has signed bilateral agreements with three East Asian nations: Japan 
(JAMBA), China (CAMBA) and South Korea (ROKAMBA). Unlike the EAAF Partnership, these 
MBAs are “binding”, and, to the extent that international diplomacy allows, are enforceable by either 
country.51 The three MBAs to which Australia is a signatory are remarkably similar in form,52 with the 
noticeable exception of JAMBA which includes threatened land birds and seabirds (eg pelagic species) 
as well as migratory shorebirds. The provisions of each of MBAs can generally be categorised into three 
key components: (1) an obligation to prohibit hunting of migratory birds within each nation’s territory, 
with the exception of indigenous/customary use and “sustainable” hunting periods; (2) a commitment 
to establish and enhance domestic sanctuaries (ie protected areas) for migratory bird habitat; and (3) a 
desire for both nations to engage in collaborate research (eg banding and flagging programs) with an aim 
to further conservation action on migratory birds.53

The legal implementation of MBAs within domestic jurisdictions has not been well studied,54 however, 
anecdotally it seems clear that they have helped to facilitate regular dialogue between the four Asia-
Pacific nations. Closed door meetings, for example, for each of the MBAs occur over a four-day period, 
every two years.55 The hosting of “bilateral meetings” between the nations is shared among the nations 
(Korea, China, Japan and Australia). There are obvious benefits to hosting such events. Australia, for 
example, hosted the four-day discussions in 2016 in Cairns, Australia. After the Cairns meeting, there 
was a noticeable shift in how China began to address the protection of its coastal sites. In 2017, following 
the release of the Paulson Institute report on coastal wetland decline in the Yellow Sea,56 China’s State 
Oceanic Administration (SOA) announced that it was curbing all future reclamations in the Yellow Sea, 
with the exception of those used for military or public interest purposes.57 This announcement alone was 

50 EAAF Partnership, “Flyway Site Network” <https://eaaflyway.net/about-us/the-flyway/flyway-site-network/>.
51 For an analysis of MBAs more broadly, see M Takahashi, “Migratory Bird Treaties’ Issues and Potentials: Are They Valuable 
Tools or Just Curios in the Box?” (2012) 42 Environmental Law 609.
52 Gallo-Cajiao, n 36.
53 See, eg, provisions under CAMBA analysed in E Hamman, “Bilateral Agreements for the Protection of Migratory Birdlife: The 
Implementation of the China-Australia Migratory Bird Agreement (CAMBA)” (2019) 22(1) Asia Pacific Journal of Environmental 
Law 137.
54 Exceptions include Gallo-Cajiao, n 36, Hamman, n 53 and Takahashi, n 51.
55 Hamman, n 53.
56 Paulson Institute, “Blueprint of Coastal Wetland Conservation and Management in China” <http://www.paulsoninstitute.org/
wp-content/uploads/2016/08/Wetland-Report-EN-Final.pdf>.
57 Erik Stokstad, “China Moves to Protect Coastal Wetlands Used by Migratory Birds”, Science Magazine, 30 January 2018 <https://
www.sciencemag.org/news/2018/01/china-moves-protect-coastal-wetlands-used-migratory-birds>.
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an enormous step forward in the conservation of migratory shorebirds along the EAAF. As noted above, 
in July 2019, parts of the Yellow Sea were added to the World Heritage list.

D. Australian Law – Federal Level
Migratory shorebirds are offered protection at the federal level in Australia under the Environment 
Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act or the Act). Though a thorough 
evaluation of the EPBC Act is outside the ambit of this article,58 there are several aspects which are worth 
noting that relate to migratory shorebird conservation. First, all 37 migratory shorebird species are listed 
as “migratory species” under the Act. At the time of writing, there were 156 listed migratory species 
(including birds, mammals, reptiles and fish) under the Act.59 Section 20 of the Act creates an offence 
for any “action” to have (or is likely to have) a “significant impact” on a listed migratory species without 
first referring the action for assessment and approval from the Australian Government.60 The phrase 
“significant impact” is not defined in the Act; however, administrative guidance on migratory shorebirds 
can be found in policy documents released by the department (discussed further below). Where the action 
is determined to have a significant impact on a listed species, then the Federal Environment Minister will 
determine it a “controlled action” and require a method of assessment (for the bigger projects, usually an 
Environmental Impact Assessment).61

Second, in addition to their “migratory species” listing, migratory shorebirds may also be listed as 
“threatened” under the Act or their habitat may be part of a threatened ecological community (TEC) 
listed under the Act. Sections 18 and 18A of the Act create offences for actions which have or are likely 
to have a significant impact on listed threatened species or listed TECs. Similar to the migratory species 
“trigger” (above), actions which have, or are likely to have, a significant impact on a threatened species 
are to be determined by the Minister to be controlled actions and require appropriate assessment. At 
the time of writing, there were eight migratory shorebird species listed as threatened under the Act (see 
Table 1).

TABLE 1. Shorebirds that are listed as both “threatened” and “migratory” under the EPBC 
Act.

Common Name Scientific Name Listing Date EPBC Act Status 

Eastern Curlew (Far Eastern Curlew) Numenius 
madagascariensis

May 2015 Critically Endangered

Northern Siberian Bar-tailed Godwit, 
Bar-tailed Godwit (menzbieri)

Limosa lapponica 
 menzbieri

May 2016 Critically Endangered

Great Knot Calidris tenuirostris May 2016 Critically Endangered

Curlew Sandpiper Calidris ferruginea May 2015 Critically Endangered

Lesser Sand Plover, Mongolian Plover Charadrius mongolus May 2016 Endangered

Red Knot Calidris canutus May 2016 Endangered

58 For a recent analysis of its failures on regulating terrestrial development, see A Reside et al, “How to Send a Finch Extinct” 
(2019) 94 Environmental Science & Policy 163.
59 Australian Government, Department of Agriculture, Water and the Environment, EPBC Act List of Threatened Fauna <https://
www.environment.gov.au/cgi-bin/sprat/public/publicthreatenedlist.pl?wanted=fauna>.
60 “Actions” are defined in the Environment Protection and Biodiversity Conservation Act 1999 (Cth) s 523 to include any projects, 
developments, activities or series of activities.
61  In Queensland, as in other States, the existence of a “bilateral agreement on assessment” allows for any Environmental 
Impact Statement (EIS) undertaken pursuant to nominated Queensland legislation (ie the State Development and Public Works 
Organisation Act 1971 (Qld), the Environmental Protection Act 1994 (Qld) or the Planning Act 2016 (Qld)) to be “accredited” for 
Environment Protection and Biodiversity Conservation Act 1999 (Cth) assessment purposes.
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TABLE 1.

Australian Painted-snipe, Australian 
Painted Snipe Rostratula australis May 2013 Endangered

Greater Sand Plover, Large Sand 
Plover Charadrius leschenaultii May 2016 Vulnerable

Bar-tailed Godwit (baueri), Western 
Alaskan Bar-tailed Godwit Limosa lapponica baueri May 2016 Vulnerable

Third, all of the 37 migratory shorebirds in Australia may be further protected due to their habitat 
being within (or connected to) a Ramsar-listed wetland. Any action which will have, or is likely to 
have a significant impact on the “ecological character” of a Ramsar site, must be referred to the federal 
environment minister and undergo assessment.62 A failure to refer the proposed action may result in 
compliance action,63 as occurred, for example, in the case of wheat farmer in New South Wales who 
was found to have cleared part of a Ramsar wetland site without referring the activity for EPBC Act 
assessment and approval.64

To assist in the implementation of the legislation, the Australian Government has developed several 
important policy documents which relate to migratory shorebirds. “Industry Guidelines” for example, 
for “avoiding, assessing and mitigating impacts on EPBC Act listed migratory shorebird species” 
were released in 2017.65 For those shorebirds which are listed as “threatened” under the EPBC Act, 
the government also relies upon its EPBC Act “Policy Statement 1.1 Significant Impact Guidelines for 
Matters of National Environmental Significance”.66

Finally, one of the more important federal policy initiatives of late has been the Wildlife Conservation Plan 
for Migratory Shorebirds (WCP).67 The EPBC Act explicitly provides for the making of such plans under 
s 285(1). The WCP – reviewed every five years – is intended to represent a national policy framework 
for the conservation and management of migratory shorebirds that arrive in Australia.68 The EPBC Act 
requires the plan to set out the “research and management actions necessary to support survival” of the 
birds.69 The Eastern Curlew and the Curlew Sandpiper are notably not covered by the WCP, but because 

62 The term “ecological character” has the same meaning as it does under the Ramsar Convention, namely, “the combination of 
the ecosystem components, processes, benefits and services that characterize the wetland at a given point in time”. Ecosystem 
benefits are defined in accordance with the Millennium Ecosystem Assessment definition of ecosystem services as “the benefits 
that people receive from ecosystems”. See Ramsar Convention (2005). Resolution IX.1 Annex A. A Conceptual Framework for 
the wise use of wetlands and the maintenance of their ecological character <https://www.ramsar.org/sites/default/files/documents/
pdf/res/key_res_ix_01_annexa_e.pdf>.
63 Environment Protection and Biodiversity Conservation Act 1999 (Cth) s 16.
64 See the case of Minister for the Environment & Heritage v Greentree (No 2) (2004) 138 FCR 198; [2004] FCA 741. As far as the 
authors understand, this is the first and only court prosecution, under the Environment Protection and Biodiversity Conservation 
Act 1999 (Cth), for an illegal development in a Rasmar-listed wetland in Australia.
65 Australian Government, n 19.
66 Australian Government, Department of Agriculture, Water and the Environment, Significant Impact Guidelines 1.1 – Matters 
of National Environmental Significance <https://www.environment.gov.au/epbc/publications/significant-impact-guidelines- 
11-matters-national-environmental-significance>.
67  Australian Government, Department of Agriculture, Water and the Environment, Wildlife Conservation Plan for Migratory 
Shorebirds <http://www.environment.gov.au/system/files/resources/9995c620-45c9-4574-af8e-a7cfb9571deb/files/widlife-
conservation-plan-migratory-shorebirds.pdf>. The first plan was endorsed in 2006 and the current version was released in 2015. 
A formal review is occurring in 2020.
68 In addition to the WCP (Australian Government, n 67) there is also a Migratory Shorebird Conservation Action Plan (MS CAP) 
prepared by BirdLife Australia, which sets out broadly how the WCP will be implemented by a range of State and non-state parties. 
See D Weller and C Lee, “Migratory Shorebird Conservation Action Plan” (BirdLife Australia, 2017) <https://birdlife.org.au/
documents/SB-Migratory_Shorebird_Conservation_Action_Plan.pdf>.
69 Environment Protection and Biodiversity Conservation Act 1999 (Cth) s 287(1).
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of their “critically endangered” status, they receive specific attention under approved “conservation 
advices”. The Bar-Tailed Godwit and the Great Knot were listed in May 2016, after the WCP was 
introduced in 2015, and also have approved conservation advices guiding their protection.  Another 
shorebird, the Latham’s Snipe (or the Japanese Snipe), is treated differently under the WCP, as it does 
not congregate in the same way that other species of shorebirds do.70

E. Australian Law – State Level (Queensland)
In addition to the EPBC Act, state-based law also seeks to protect migratory shorebirds and their habitat 
in a variety of ways. This part of the article will focus on the State of Queensland being the most relevant 
for the discussion of shorebird habitat at the Moreton Bay Ramsar Site which follows as an example.

Unlike the EPBC Act, there is no “migratory species” list in Queensland, although the Nature Conservation 
Act 1992 (Qld) (NCA) does provide for listings of certain species in the Nature Conservation (Wildlife) 
Regulation 2006 (Qld) (NC Regs).

TABLE 2. Shorebirds that are also listed as endangered or vulnerable under Queensland 
Conservation Law

Common Name Scientific Name EPBC Status NCA Status 

Eastern Curlew (Far Eastern Curlew) Numenius 
madagascariensis

Critically Endangered Endangered

Northern Siberian Bar-tailed Godwit, 
Bar-tailed Godwit (menzbieri)

Limosa lapponica 
menzbieri

Critically Endangered Endangered

Great Knot Calidris tenuirostris Critically Endangered Endangered

Curlew Sandpiper Calidris ferruginea Critically Endangered Endangered

Lesser Sand Plover, Mongolian Plover Charadrius mongolus Endangered Endangered

Red Knot Calidris canutus Endangered Endangered

Greater Sand Plover, Large Sand Plover Charadrius leschenaultii Vulnerable Vulnerable

Bar-tailed Godwit (baueri), Western 
Alaskan Bar-tailed Godwit Limosa lapponica baueri Vulnerable Vulnerable

The NCA makes it an offence to take (which includes killing or injuring in various forms) native wildlife 
protected under the Act.71 “Native” is defined under the Act as “any taxon or species of wildlife” which 
is “indigenous to Australia”. The phrase “indigenous to Australia” includes “a migratory animal that 
periodically or occasionally migrates to, or visits, Australia”, thus including all 37 species of migratory 
shorebirds.

The definition of “take” in the Act does not include interfering with habitat. Moreover, it is a defence if the 
taking happened in the course of a lawful activity that was not directed towards the taking; and the taking 
could not have been reasonably avoided.72 The scope of this defence was discussed by Robin QC DCJ in 
the case of Booth v Frippery Pty Ltd:73

In my view the intended effect of s  88(3) … is to provide a defence where the taking of a protected 
animal … was unintended and in the course of the defendant’s activity, was not reasonably avoidable. 
The relevant distinction is that employed by the criminal law between intent and motive. If a defendant 

70 Australian Government, n 67, 12.
71 Nature Conservation Act 1992 (Qld) s 88(2). Note that section 62 applies if the animal is taken from a protected area.
72 Nature Conservation Act 1992 (Qld) s 88(3).
73 Booth v Frippery Pty Ltd [2007] QPEC 99.
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intended that the activity should result in the taking of a protected animal, the defence is not available, 
regardless of the motive by which the defendant was induced to form that intention.74

Due to the broad nature of the defence, most permitted development in Queensland would likely be 
exempt from the NCA provisions seeking to protect native species. Accordingly, impacts to migratory 
shorebirds that may be subject to this offence provision would only include direct impacts to shorebirds 
such as hunting or harming the bird in a way that directly hurts or kills the animal.75

Other laws at a State level in Queensland that may relate to impacts upon migratory shorebirds (especially 
their habitat) include the Environmental Protection Act 1994 (Qld) which regulates pollution and some 
related development activities (including aquaculture, tailings dams and dredging); the Fisheries Act 
1994 (Qld) which requires approval prior to the damage or disturbance of marine plants and mangroves; 
and various planning and development laws including the Planning Act 2016 (Qld) (PA), the Coastal 
Protection and Management Act (1995) (CPMA) and the Economic Development Act 2012 (Qld) (EDA).

The PA is the main planning and development legislation in Queensland, providing for local and regional 
level planning instruments and processes to guide development and development assessment provisions. 
There are various laws which override the PA, including the EDA.76 The EDA provides for the creation of 
certain Priority Development Areas (PDAs) which can be designated over small or large areas and which 
will be subject to a unique “development scheme” which ultimately guides all planning and development 
in the area. The EDA allows the State government to “fast-track” development within the area covered 
by the scheme by removing normal processes which provide for a higher level of  accountability to 
the public, such as guaranteed public submission rights and third-party merits appeal of government 
decisions to independent courts for their review. Part of the Moreton Bay Ramsar Site is currently subject 
to a PDA declaration for the proposed development of Toondah Harbour.

The regulation of activities within marine parks in Queensland is also relevant to the conservation of 
migratory shorebirds. There are three State marine parks in Queensland, including the Moreton Bay 
Marine Park, discussed further in the next section.

IV. CASE STUDY: MORETON BAY WETLANDS

A. Location and Ecology
Moreton Bay, located in South-East Queensland (see Figure 1), extends along the eastern seaboard of 
Australia, from Bribie Island and Pumicestone Passage in the north to South Stradbroke Island and the 
Gold Coast in the south. Moreton Bay was designated a Ramsar site in 1993. A year prior, in 1992, the 
Marine Park (a far larger area than the Ramsar estate) had been gazetted by the State government.77 
The Ramsar site covers approximately 120,000 hectares of intertidal wetlands and marine waters. It is 
estimated that the Moreton Bay Ramsar site supports over 1% of the estimated EAAF population. The 
site is home to over 500 species of birds, including almost all of Australia’s 37 migratory shorebirds.78 
Importantly, the area provides habitat for three of the most critically endangered shorebirds in Australia, 
the Eastern Curlew, the Great Knot and the Curlew Sandpiper.

74 Booth v Frippery Pty Ltd [2007] QPEC 99, [31].
75 In the United States, interesting debates have recently taken place regarding the Trump Administration’s proposed removal of 
the “incidental take” provisions of the Migratory Bird Treaty Act (MBTA). See A Rodewald, “The Trump Administration’s New 
Migratory Bird Policy Undermines a Century of Conservation”, The Conversation, 16 April 2018 <https://theconversation.com/
the-trump-administrations-new-migratory-bird-policy-undermines-a-century-of-conservation-95038>.
76 Some activities are exempt from State development laws, such as airports, which are subject to Commonwealth Acts such as the 
Airport Act 1996 (Cth) and the Environment Protection and Biodiversity Conservation Act 1999 (Cth).
77 The original declaration was proposed in 1990 (under the Marine Parks Act 1982). See the Marine Parks Regulation 1990 
(repealed).
78  Queensland Government, Wetland Info, Moreton Bay <https://wetlandinfo.ehp.qld.gov.au/wetlands/facts-maps/wildlife/ 
?AreaID=ramsar-wetland-moreton-bay&Kingdom=animals&Class=birds>.



Hamman, Pointon and Purandare

488 (2020) 37 EPLJ 477

Moreton Bay is noted for its large size, diversity of wetland habitats, connectivity between wetland 
types, as well as diverse flora and fauna that includes threatened species and ecological communities. 
It contains seagrass, sandy and muddy tidal flats and subtidal areas, saltmarsh, mangroves and coral 
communities, freshwater wetlands, as well as ocean beaches and dunes. The site includes one of the 
most extensive intertidal areas of seagrass, mangrove and saltmarsh communities on the eastern coast 
of Australia, and is valuable for supporting fisheries resources, waterbirds and marine megafauna of 
conservation significance.79 A number of these species are listed on the IUCN Red List as threatened, 
and, as described above, under the EPBC Act as Endangered, Vulnerable or Near Threatened.

Moreton Bay’s diversity of habitats and relatively clear, unpolluted waters provide an abundant feeding 
and resting ground for migratory shorebirds.80 The lack of significant predators also enables safe roosting 
for the shorebirds. Moreton Bay is also the southernmost site for a number of migratory species, such as 
Whimbrel, with internationally important numbers (1.5% of the population).81

B. Threats to Shorebirds in Moreton Bay
There are several threats to migratory shorebird populations in Moreton Bay, and more generally along 
the EAAF, including climate change, land clearing, local disturbance (eg dog walking, boating, fishing 
etc.), marine debris, toxicity and plastics pollution and a general reduction in area and quality of feeding 
grounds.82 Recent analysis of long-term monitoring data by Wilson et al concluded that Moreton Bay is 
experiencing significant declines in species’ abundance, which may also be a sign of more widespread 
trends in population decline along the EAAF.83 The study noted that if the declines in Moreton Bay are 
consistent with trends from other sites across the flyway as a whole, then abundances of a large number 
of species are in significant decline.84

As with many species and communities globally, climate change remains a considerable threat 
to biodiversity in Moreton Bay, and is perhaps the single greatest threat to the long-term health and 
wellbeing of the Ramsar site. Rising sea levels are resulting in the loss of significant areas of saltmarsh 
and intertidal mudflats, which are important feeding grounds for migratory shorebirds. Rising ocean 
temperatures are also seeing losses of mangrove vegetation and saltmarsh, which are particularly 
sensitive to fluctuations in water temperature and conditions.

More direct forms of human pressures, such as off-leash dogs and vehicular access to beaches and 
roosting areas also cause significant disturbance to important migratory shorebird habitat and also 
threaten species directly through attacks and fatalities. A study conducted by Stigner and others showed 
that unrestrained dogs had a significant impact on shorebird abundance, with up to a 97% increase in 
shorebird representation in areas where dogs were controlled or excluded.85 Local disturbances in the 
form of dog-walking and fishing activities appear to be “the most frequent anthropogenic causes of 
disturbance to roosting shorebirds in Moreton Bay”.86

Finally, pressures from coastal development also remain a significant threat to the Moreton Bay area, 
especially impacts upon hydrological processes as well as the removal of key roosting or feeding habitat 

79  Australian Government, Ramsar Information Sheet for Moreton Bay <https://www.environment.gov.au/system/files/
resources/099f32f7-0558-4438-bc6a-e8c3a53db204/files/41-ris.pdf>.
80 R Fuller et al, “Migratory Shorebirds of Moreton Bay” in I Tibbetts et al (eds), Moreton Bay Quandamooka & Catchment: Past, 
Present, and Future (The Moreton Bay Foundation, 2019).
81 HB Wilson et al, “Analyzing Variability and the Rate of Decline of Migratory Shorebirds in Moreton Bay, Australia” (2011) 
25(4) Conservation Biology 758.
82 Wilson et al, n 81. See also Fuller et al, n 80.
83 Wilson et al, n 81.
84 Wilson et al, n 81.
85 M Stigner et al, “Reconciling Recreational Use and Conservation Values in a Coastal Protected Area” (2016) 53 Journal of 
Applied Ecology 1206.
86 Fuller et al, n 80, 437.
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for shorebirds. Significant developments in Moreton Bay over the last three decades include the Port 
of Brisbane, Brisbane Airport, Manly Boat Harbour and Raby Bay (canal development). Individually 
and cumulatively, these developments have impacted, and continue to impact, upon populations of 
shorebirds across the Bay. In some cases, such as the Port of Brisbane, artificial wetlands (dredge ponds) 
have provided temporary refuge for shorebirds at the high tide.

C. Regulating Local Disturbances
There is “strong demand” for recreational activities across Moreton Bay and this is unlikely to subside 
anytime soon.87 South-East Queensland has one of the fastest growing populations in Australia and 
pressures from population growth are likely to continue into the foreseeable future. In 2018, for instance, 
Queensland had the third largest population increase out of any Australian State, with almost 90% of 
that growth occurring in the South-East (where Moreton Bay is located).88 Population pressures can 
negatively impact shorebird habitat, especially from recreational activities such as dog-walking, boating 
and fishing nearby to the shoreline and esplanades.

Currently, some local impacts are regulated under Queensland marine parks legislation, but only for 
activities within the bounds of the marine park. The Moreton Bay marine park covers an area of 3,400 
km2 which is much larger than the Ramsar site.89 The boundaries of the park extend from the highest 
astronomical tide three nautical miles, seaward, including on the eastern side of Moreton and Stradbroke 
Islands. The Marine Parks (Moreton Bay) Zoning Plan 2019 provides for the establishment and control 
of activities within certain “zones” though it does not constitute an overall management plan for 
Moreton Bay.90 Previous incarnations of the plan “prohibited” human impacts upon shorebird habitat.91 
Section 108 of the current zoning plan provides that:

[A] person must not take a dog into the marine park unless the dog is controlled or restrained by the person 
in a way that prevents the dog from causing unreasonable disturbance to a shorebird in the marine park.

The same provision also creates an offence for unreasonable disturbance to shorebirds in the marine 
park. This includes navigating an aircraft, vessel or vehicle through a group of feeding or roosting 
shorebirds or driving a vehicle through a group, or hovering in an aircraft, above, of feeding or roosting 
shorebirds. Boating in Moreton Bay is “largely unrestricted in the Marine Park”, although the obligations 
not to disturb shorebirds still apply.92 Since 2009, there have been only a handful of infringement notices 
issued to individuals for disturbing shorebirds within the park, with most issued warning notices (with 
$0 fine).93

In addition to State legislation, some local councils have introduced laws (and subordinate local laws) 
that control impacts on wildlife at the foreshore and esplanades adjacent to the Marine Park. For example, 
Brisbane City Councils’ Public Land and Council Assets Local Law 2014 regulates activities that impact 
upon wildlife within council parks, open spaces, bushland reserves and conservation areas. Similarly, 
Redland City Councils’ Local Law No. 2 (Animal Management) 2015 provides that dogs must be in the 
“effective control” of their owners (eg leashed, muzzled etc.). The same law also provides, however, for 
“dog-off leash areas” which are popular in other council areas across the Bay. In some cases, dogs are 
allowed off-leash on the intertidal area, for example at Nudgee Beach and Raby Bay.

87 Fuller et al, n 80, 441.
88 Queensland Government Statistician’s Office, Population growth highlights and trends, Queensland, 2019 edition <https://www.
qgso.qld.gov.au/issues/3071/population-growth-highlights-trends-qld-2019-edn.pdf>.
89 Australian Government, n 79, 33.
90 Australian Government, n 79, 38.
91 See s 66 of the (repealed) Marine Parks (Moreton Bay) Zoning Plan 1997.
92 Queensland Government, Moreton Bay Marine Park Zoning User Guide, 11 <https://parks.des.qld.gov.au/parks/moreton-bay/
zoning/pdf/marine-park-user-guide.pdf>.
93 Primary compliance data on file with authors.
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D. Controlling the Impacts of Development
Although by global standards, Moreton Bay is a relatively undisturbed estuarine environment,94 recent 
projects have raised cause for public concern. Chief among those is the Toondah Harbour development, 
which, at the time of writing, was undergoing an Environmental Impact Statement (EIS) process. Toondah 
Harbour is part of a PDA declared in 2013 by the Queensland Government at the request of Redland 
City Council.95 Redland City Council “lobbied the former Queensland Government” to have Toondah 
Harbour declared a PDA in order to “fast-track the area’s redevelopment”.96 The effect of the PDA is 
to override the local planning scheme under the PA for the area and provide a streamlined framework 
and unique development scheme for the site, to “facilitate economic development, and development for 
community purposes”.97 The development scheme for the PDA strictly controls the types of land use 
allowed within the PDA.98

The Toondah proposal is to create a “world class integrated mixed use community at the gateway to 
Moreton Bay”,99 with foreshore parklands, 3,600 dwellings, over 1,000 dedicated public car parking 
spaces for ferry users, and “a further 500 in a multi-deck structure if required”.100 In terms of wetland 
habitat for shorebirds, Toondah is probably not the most important area within Moreton Bay, although it 
is one of the few remaining feeding areas in the region. During the summer of 2016–2017, several species 
of migratory shorebirds were observed at the site, including two of the most threatened – the Eastern 
Curlew and the Bar-tailed Godwit.101 Earlier studies confirmed that “migratory shorebird habitat within 
the Toondah Harbour PDA comprises intertidal mudflat foraging habitat used by up to 144 migratory 
shorebirds of five species for foraging at low tide”.102

Development within Toondah Harbour PDA must be assessed under the development scheme for the 
PDA, while development outside of the PDA will require planning approval from the relevant local 
council and State government. Any developments within the State Marine Park (within or outside of the 
PDA) will also require approval under the Marine Parks Act 2004 (Qld) as well as permits relating to 
any dredging activity under the Environmental Protection Act 1994 (Qld) and Coastal Protection and 
Management Act 1995 (Qld). The proposed development requires assessment under the EPBC Act due 
to potential significant impacts on MNES, including the ecological character of the Moreton Bay Ramsar 
site (ss 16 and 17B); listed threatened species and communities (ss 18 and 18A); and listed migratory 
species (ss 20 and 20A).

While not the only coastal development in Moreton Bay, Toondah Harbour is significant for two 
main reasons. The first is that it represents a litmus test of the federal government’s resolve to protect 
Australia’s coastal wetlands. When the Moreton Bay Ramsar site was first declared, major infrastructure 
areas like the Port of Brisbane and the Brisbane Airport were deliberately left out of the Ramsar site 

94 Contrast Moreton Bay, eg, with Tokyo Bay, in Japan, most of which has been reclaimed. See T Endoh, “Historical Review of 
Reclamation Works in the Tokyo Bay Area” (2004) 113(6) Journal of Geography 785.
95  Australian Government, Department of Agriculture, Water and the Environment, EPBC Act Referral for Toondah 
Harbour (#2256) <http://epbcnotices.environment.gov.au/_entity/annotation/f61f1e61-0a36-e711-998c-005056ba00a8/
a71d58ad-4cba-48b6-8dab-f3091fc31cd5?t=1494481685322>.
96 Correspondence from Hon Karen Williams, Mayor of Redland City to Hon Steven Ciobo, Minister for Trade, Tourism and 
Investment made available under Freedom of Information (FOI) <https://www.environment.gov.au/system/files/180411.pdf>.
97 Economic Development Act 2012 (Qld) s 3.
98 Economic Development Act 2012 (Qld) Ch 3, Pt 3.
99 Walker Corporation, Toondah Harbour <https://www.toondah-harbour.com.au>.
100 Walker Corporation, Toondah Harbour, Project Overview <https://www.toondah-harbour.com.au/downloads/fact-sheet-project-
overview.pdf>.
101  Queensland Wader Study Group, Toondah Harbour Count Report 2017 <http://waders.org.au/wp-content/uploads/2010/08/
Toondah-Count-report-2017-Author-R-Bush.pdf>.
102  Biodiversity Assessment and Management Pty Ltd, Migratory Shorebird Assessment for Toondah Harbour, iii <http://
epbcnotices.environment.gov.au/_entity/annotation/2eb2a743-0893-e511-b7fa-005056ba00a8/a71d58ad-4cba-48b6-8dab-f3091f
c31cd5?t=1448413159191>.
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due to plans for future development. Ironically, significant numbers of migratory shorebirds in the Bay 
today utilise the artificial ponds at the Port of Brisbane reclamation area.103 Other artificial sites like 
Manly Boat Harbour are also of critical importance across the Bay.104 The fact that major (non-essential) 
development, in the form of Toondah Harbour is now proposed within the bounds of the Ramsar site, 
will test the strength of the Convention and its underlying principles of wise use in a very public way.

The second reason why developments like Toondah are significant is that, if approved, they are likely 
to lead to further losses of natural foraging habitat for shorebirds, especially the critically endangered 
Eastern Curlew.105 Other developments that have previously impacted shorebird habitat include: the Raby 
Bay Canal development at Cleveland, the Port of Brisbane (Fisherman Island) reclamation area, Manly 
Boat Harbour and Victoria Point.106 As noted above, “many of these [developments] were completely 
or partially excluded from the Moreton Bay Ramsar Wetland when it was established in 1993, to reflect 
their existing and future uses as economic and community hubs in Moreton Bay”.107 The further planned 
removal of natural habitat, with or without the prospect of offsets, will likely serve to increase the 
reliance of migratory shorebirds upon artificial sites like the Port of Brisbane. Problematically, the Port 
sits outside the Ramsar and Marine Park estate and further development is planned over the next two 
decades which will likely impact and remove this temporary habitat.

VI. DISCUSSION

A. Overcoming Regulatory Incongruence
As noted earlier in this article, there is no binding international agreement for the protection of migratory 
shorebirds, nor for that matter is there a comprehensive regional approach for their conservation. The 
result is a patchwork of measures that broadly seek to declare and protect important habitat (eg under the 
Ramsar Convention) while at the same time seeking to protect individual species (eg through the listing 
mechanisms in the annexes of the CMS, JAMBA, CAMBA and ROKAMBA). Understandably, this 
regulatory smorgasbord of bilateral and multilateral commitments creates challenges for the Australian 
Government in terms of its domestic legislative response. On the one hand, there are administrative 
hurdles in complying with a multitude of overlapping agreements, including the need to remove 
legislative duplication and manage trade-offs in the allocation of scarce government resources (eg across 
World Heritage, Ramsar, the MBAs etc.). That said, the suite of international commitments to which 
Australia is a signatory, can also present opportunities for bold and progressive governments to move 
beyond “passive” or “reactive” responses to conservation and towards facilitating restoration and public-
private stewardship of wetland areas (see the arguments in the final section of the article).

At least on paper, the EPBC Act does a reasonably good job of translating international obligations into 
domestic law. It explicitly incorporates the language of “wise use” and “ecological character”, both of 
which are central to the Ramsar regime.108 The Act also directly links with the species included in the 
annexes to the CMS and the three MBAs to which Australia is a party.109 Additional provisions have 
also been inserted into the legislation to ensure decision-makers do not act “inconsistently” with these 

103 D Milton, “Analysis of the Status of Waders in the Port of Brisbane between July 2016 and June 2017” <https://www.portbris.
com.au/getmedia/8e0f2d37-0832-4274-8b58-f0e4e709d7e8/2017-10-10-ANNUAL-ANALYSIS-OF-THE-STATUS-OF-
SHOREBIRDS-in-the-POB-FINAL-Oct-2017.pdf>.
104 See Jackson, n 23.
105 Moreton Bay is one of only two Ramsar sites in Australia that support the Eastern Curlew year round, with “juvenile birds not 
migrating until they are 2–3 years old”. See Australian Government, Environment Protection and Biodiversity Conservation Act 
1999 (Cth) Referral Decision Brief (2017) released under Freedom on Information <https://www.environment.gov.au/system/
files/180411.pdf>.
106 Australian Government, n 95.
107 Australian Government, n 95.
108 See Environment Protection and Biodiversity Conservation Act 1999 (Cth) ss 3(2)(f), 16.
109 Environment Protection and Biodiversity Conservation Act 1999 (Cth) s 209(3).
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commitments.110 While these are all positive factors in the design of the EPBC Act, the legislation still 
presents as functionally deficient in two key respects.

First, neither the MBAs nor the multilateral agreements for the protection of shorebirds and their 
wetland habitat incorporate the measure or the language of “significant impact”. Indeed, the significant 
impact test is unique to the Australian legal landscape, and has arguably been developed, or at least 
practised, in the interests of industry efficiency at the expense of more nuanced and sophisticated 
decision-making standards (eg a standard that is specific to wetland hydrology or bioregional landscape 
planning, cumulative impacts of activities over time within and across jurisdictions, cross-jurisdictional 
movements of migratory species etc.). The significant impact test, and the development-assessment 
regime which underpins it, has been criticised as leading to the phenomenon of “death by a thousand 
cuts” in the Australian landscape.111 This problem has also been shown to extend to the incremental loss 
of shorebird habitat in Australia.112

The “death by a thousand cuts” phenomenon is a worrying trend observed for other threatened species in 
Australia as well,113 although it is particularly acute in the case of shorebirds that face cumulative threats 
elsewhere along the EAAF. As Fuller and others have observed:

Because many shorebird species are migratory, the number of birds we see in Moreton Bay can be 
influenced not only by conditions in Moreton Bay, but also by conditions hundreds, if not thousands, of 
kilometres away.114

A more comprehensive approach to assessing impacts upon shorebird habitat must therefore involve 
understanding both spatial and temporal impacts upon the full life cycle of the birds. Closely allied to this 
is the importance of understanding the concept of “migratory connectivity”.115 Accordingly, improved 
regulatory approaches to addressing impacts to shorebird habitat in Moreton Bay, should move away 
from focusing on “point in time” developments towards a more explicit consideration of holistic and 
“flyway-wide” factors such as:

• Impacts on shorebirds elsewhere across the EAAF (eg coastal reclamation in East Asia, climate 
change in the arctic, hunting and trapping of shorebirds in other locations);

• Historical developments which have removed or altered feeding and roosting habitat across Moreton 
Bay (eg the Raby Bay canal development);

• “Hidden” and poorly understood pressures upon migratory shorebirds such as plastics pollution and 
toxicity in the environment; and

• Future governance and planning of the area, for example, proposed airport and port expansions, 
increased human presence on the foreshore and recreational activity.

The application of the precautionary principle has a key role to play in this regard, and though it is given 
legislative backing within the EPBC Act (ss  3A; 391) one might rightly question the strength of its 
implementation in an Australian shorebird conservation context to date.

A second major deficiency of Australian environmental law, at least with respect to shorebirds and their 
wetland habitat, has been the inability of core principles of international law to permeate, or otherwise 
align with State and local regulatory frameworks. While it is true that there are Ramsar Management 
Principles contained within architecture of the EPBC Act,116 for most Ramsar sites (including Moreton 

110 Environment Protection and Biodiversity Conservation Act 1999 (Cth) ss 146J, 138 and 140.
111 Reside et al, n 58.
112  D Milton and S Harding, “Death by a Thousand Cuts – The Incremental Loss of Coastal High Tide Roosts for Shorebirds in 
Australia: Sandfly Creek Environmental Reserve, Central Queensland” (2011) 60 Stilt 22.
113 M Ward et al, “Lots of Loss with Little Scrutiny: The Attrition of Habitat Critical for Threatened Species in Australia” (2019) 
11(1) Conservation Science and Practice.
114 Fuller et al, n 80, 439.
115 T Iwamura et al, “Migratory Connectivity Magnifies the Consequences of Habitat Loss from Sea-level Rise for Shorebird 
Populations” (2013) 280 Proceedings of the Royal Society B: Biological Sciences; Webster et al, n 2.
116  Environment Protection and Biodiversity Conservation Act 1999 (Cth) s  335. There is also a national framework for 
describing ecological character of wetland sites. See Australian Government, Department of Agriculture, Water and the 
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Bay), the federal government is neither the principal land manager nor do they have in place binding 
ongoing commitments or resourcing arrangements with State and local governments to ensure 
international principles are being implemented. The upshot of this has been, that on many occasions, 
the State regulatory framework (eg the Marine Parks Act 2004 in Queensland) has become the de facto 
control mechanism for managing day-to-day impacts upon shorebirds. This can be problematic as 
shorebirds are not always found within the bounds of the State Marine Park and there is significant 
divergence between where the Ramsar site and the Marine Park begins and ends. Furthermore, decisions 
about coastal development impacting upon shorebird habitat across Moreton Bay have to date been made 
in a largely uncoordinated way (eg differing standards for shorebird protection across local government 
areas).117 To add to the confusion, threatened species legislation at the State and federal level utilises 
different listings (and criteria) for the exact same species of wildlife.

All of this has led, arguably, to increased administrative confusion on who is responsible for different 
components of shorebird conservation. For a site like Moreton Bay, aligning regulatory efforts is by no 
means an easy task. As Fuller and others have observed:

[L]arge nature reserves such as Moreton Bay are difficult to enforce, particularly when management 
boundaries differ at the council, state and national levels, as is the case for intertidal habitats. Furthermore, 
restricting access creates conflict in highly populated areas.118

One part of the solution, it seems, is in realigning the regulatory objectives, roles and responsibilities of 
local, State and federal agencies around a set of core principles or objectives for shorebird protection. 
A statutorily driven, longer-term plan for shorebird conservation at Moreton Bay (consistent with 
international law) seems sensible, although the question may become which level of government is best 
placed to oversee and resource such an initiative. Any longer term planning should ideally take place 
within a broader environmental management framework (broader than just shorebirds and the Marine 
Park) and a strategic environmental assessment (SEA) may be helpful in this regard (ie for the entire 
Moreton Bay and South-East Queensland bioregion). Although the practice of SEA has been around 
for many years, and is readily available under the EPBC Act, the evidence has been that SEA has been 
poorly practised in Australia.119 Nevertheless, lessons can be learnt from the recent SEA completed for 
the (much larger) Great Barrier Reef World Heritage Area which resulted in an agreed State-Federal 
long-term plan and cumulative impact management policy.120 An SEA for a region like Moreton Bay 
would also help governments to agree upon and reprioritise resources to those actors in charge of active 
management of the region. A move from passive to active approaches, including the role of law, is 
explored further in the next section of the article.

B. From Passive to Active Regimes and the Role of Private 
Conservation

Coastal wetlands like Moreton Bay have always been dynamic environments.121 The continued absence 
and presence of water, dictated by unpredictable weather events and the tide, may mean that the traditional 

Environment, “Australian Ramsar Management Principles” <https://www.environment.gov.au/water/wetlands/managing/
australian-ramsar-management-principles>.
117 There is a migratory shorebird management strategy for Moreton Bay (on file with author) but this applies only to the Marine 
Park at the Queensland Government level (as opposed to the entirety of Moreton Bay), and is dated 2005. On the issue of a lack of 
co-ordination among levels of government in Australia for migratory birds, see Runge et al, n 17.
118 Fuller et al n 80, 438–439.
119 S Marsden, “Protecting Heritage on Australia’s Coasts: A Role for Strategic Environmental Assessment? (2013) 15(3) Journal 
of Environmental Assessment Policy and Management 1.
120 Australian Government, Department of Agriculture, Water and the Environment, “Strategic Assessment for the Great Barrier 
Reef” <https://www.environment.gov.au/protection/assessments/strategic/great-barrier-reef>. For the cumulative impact 
management policy, see Great Barrier Reef Marine Park Authority, Cumulative Impact Management Policy (Commonwealth of 
Australia, 2018).
121 A Amir and N Duke, “Distinct Characteristics of Canopy Gaps in the Subtropical Mangroves of Moreton Bay, Australia” (2019) 
222 Estuarine, Coastal and Shelf Science 66.
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“protected area” approach to shorebird conservation requires re-thinking. Arbitrary jurisdictional 
boundaries based upon the tide move constantly and the criteria for which an area has historically been 
protected (eg upon percentage of populations of migratory shorebirds) may no longer reflect its current 
attributes or values. In addition, due to the gradual loss of natural habitat and the phenomenon of “coastal 
squeeze”,122 artificial wetlands like the Port of Brisbane, have become far more important than they ever 
have been.123 These factors point towards the need for governments, at all levels, to consider moving 
from passive and largely reactive responses (ie simply assessing development) towards forward-looking, 
interventionist and connected landscape models. Environment and planning law has a key role to play 
in this regard, for example, by making it easier for proposals for restoration and landscape planning 
of artificial habitat to negotiate the existing maze of planning law. Ecological restoration legislation, 
including at the national level, has already been introduced in other parts of the world.124

There are ample opportunities for governments to embrace a combination of restorative and traditional 
protective measures, including using the law to explicitly authorise NGOs, Indigenous land managers, 
universities and private corporations in the tasks of restoration, research and monitoring. Such measures 
would provide legal security for their involvement (important for insurance and risk-management 
etc.) and could also provide better legal certainty for functioning offset arrangements. At the moment, 
there is no comprehensive statutory basis at either the State or federal level, for this kind of “tripartite 
governance” to occur. As a result, non-state actors wishing to undertake restoration, monitoring and 
evaluation will often lack the legal authority to perform such activities absent a private agreement or 
assurance from the landholder. Moreover, any efforts to apply for major restoration projects are likely 
to be met with the same processes (and paperwork) as a traditional “development application” under 
planning law not to mention the referral and assessment requirements of the EPBC Act.

It is also vital to understand that some of the most important sites for shorebird protection, at least in 
Moreton Bay, do not exist within the “legally protected” boundaries of the Ramsar site or Marine Park. 
As noted earlier in the article, there is important shorebird habitat at Manly Boat Harbour and the Port 
of Brisbane, as well as on freehold and Native Title land, and, in some cases, within Queensland’s 
National Park estate (which is separate to the Marine Park). Accordingly, a key role in shorebird threat 
management under the law should be recognised for other institutions (eg sites under the control of State 
transport, private corporations, Indigenous land managers, fee simple owners etc.). These sites may be 
able to be designated or gazetted, for example, as “critically important shorebird sites” under subordinate 
legislation, thus bringing them closer within the existing planning and land-use regime.125

The role of private wetlands and non-state actors can be further explored by way of brief example at the 
Port of Brisbane. The Port is located at the mouth of the Brisbane River in Moreton Bay and comprises 
majority reclaimed dredge spoil at Fisherman Island. Initial construction of the Port commenced in 
the 1970s, with the Port strategy involving progressive reclamation and development of the Fishermen 
Islands Group.126 In 2001, the Port submitted a referral under the EPBC Act regarding the expansion of 
the existing reclamation of Fisherman Islands, including the installation of a bund wall that forms the 
extend of the reclamation and construction activities. In response, the Port (then a State government 
authority, but now privately owned) was required to submit a plan to cover:

122 For an examination of the concept of coastal squeeze in the context of Moreton Bay, see M Mills et al, “Reconciling Development 
and Conservation under Coastal Squeeze from Rising Sea Level” (2016) 9(5) Conservation Letters 361.
123 Jackson, n 23.
124 See, eg, the case of nature restoration legislation in Japan: E Hamman, “Wetland Restoration in Japan: What’s Law Got to Do 
with It?” (2019) 11 New Voices in Japanese Studies 47.
125 The sites could then be categorised as “Matters of State Environmental Significance” (MSES) under Queensland’s State Planning 
Policy (<https://dilgpprd.blob.core.windows.net/general/spp-july-2017.pdf>) whereas currently they may not be protected under 
the definition of MSES in that policy as being outside the Marine Park or legally secured offset areas as well as not being 
categorised as threatened wildlife or within wetlands of high ecological value.
126 Jackson, n 23.
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[T]he impacts of construction of the bund wall and reclamation works on listed migratory species [in 
addition to] the impacts of turbidity plumes associated with construction on the ecological character of 
the Ramsar wetland.127

The approval conditions required that the port expansion was “phased” so as to minimise disturbance 
on shorebirds, with restrictions imposed on construction during key periods (ie September–October 
and March–April when species are recovering from or preparing for migration). Specific monitoring 
activities were also required to mitigate impacts from turbidity caused by the reclamation activities. 
In response to these conditions, the Port developed an Environmental Management Plan (EMP)128 that 
detailed management mechanisms and minimum requirements for mitigating and reducing impacts on 
the birds (as well as other aspects of the environment). Specifically, the EMP contained a requirement 
for “construction procedures to minimise impacts on birds, together with planning and provisions for 
longer term bird roosts”.129

The gradual construction of the expansion through stages (involving the construction of the bund wall 
and “cell” composition within) resulted in the formed ponds (or “paddocks”) becoming popular roosting 
areas for waterbirds and shorebirds. Monthly surveys at Fisherman Island conducted by the Queensland 
Wader Study Group (QWSG) – a key NGO partner of the Port and the State and Local Governments – 
have indicated that an annual average of 5,100 birds utilise the cells for roosting and feeding, including 
internationally significant numbers of five species of migratory shorebirds (specifically in 2015 – Lesser 
Sand Plover, Grey-tailed Tattler, Red-necked Stint, Sharp-tailed Sandpiper, and Curlew Sandpiper). Other 
migratory species recorded (although not in internationally significant numbers) include the Far Eastern 
Curlew. The creation of the cells has also, in turn, created more shorebird habitat, including seagrass and 
mudflats, which have naturally accreted and established due to the changes in hydrodynamics.

By most accounts, the Port of Brisbane as a private citizen, in partnership with shorebird expertise at the 
QWSG, has been actively managing the artificial habitat at the Port relatively effectively. As Kitchen and 
Young have reported:

The Port of Brisbane Corporation has actively managed these areas, mindful of the need to expand the 
port whilst acknowledging the significance of the shorebirds and the habitat created by the reclamation 
process.130

A large part  of the success seems to have been the close (albeit, largely informal) ties between 
researchers, the Port of Brisbane and QWSG.131 The Port sits entirely outside of the Ramsar and Marine 
Park estates and therefore the involvement of governmental actors (with the exception of obtaining 
EPBC Act approval) has been minimal. All that said, although the artificial habitat provided at the Port 
has been helpful for shorebirds, the site has not been secured in perpetuity, and habitat will likely be 
jeopardised through further expansion activities planned over the next two decades. Once a state-owned 
entity, the Port is now part-owned by international interests under a 99-year lease to the Queensland 
Government.132 Accordingly, there is no legal certainty that conservation activities relating to artificial 
habitat at the site will continue into the future. Active government oversight and strategic intervention 
may be needed (ideally through legislative or regulatory means) to help secure the habitat at the Port as 

127  Department of Agriculture, Water and the Environment, Decision to Approve the Taking of an Action – Port of Brisbane 
Expansion <http://epbcnotices.environment.gov.au/_entity/annotation/b660e961-b368-e511-b93f-005056ba00a7/a71d58ad-4cba- 
48b6-8dab-f3091fc31cd5?t=1569553139551>.
128  Port of Brisbane Pty Ltd, Environmental Management Plan 2016 <http://epbcnotices.environment.gov.au/_entity/
annotation/493d79b6-51b5-e711-9e97-005056ba00a7/a71d58ad-4cba-48b6-8dab-f3091fc31cd5?t=1533513600335>.
129 D Patterson et al, “Environmental Assessment for the Proposed Port of Brisbane Expansion” (Coasts & Ports 2001: Proceedings 
of the 15th Australasian Coastal and Ocean Engineering Conference, the 8th Australasian Port and Harbour Conference, 2001).
130 B Kitchen and W Young, “Ships and Shorebirds: A Case Study on the Development of a Constructed Roosting Site at the Port 
of Brisbane” in W Watson (ed), Ports 2007: 30 Years of Sharing Ideas: 1977–2007 (11th Triennial International Conference on 
Ports, March 25–28, 2007) 1–11.
131 J Szabo et al, “Conservation without Borders – Solutions to Declines of Migratory Shorebirds in the East Asian–Australasian 
Flyway” (2016) 116(2) Emu 215.
132 Port of Brisbane Pty Ltd, “Who We Are” <https://www.portbris.com.au/About/Who-We-Are/>.
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well as other private wetland areas throughout the Bay. The only option to do this is at the moment is via 
the environmental offsets regime, which itself has limitations.133

VII. CONCLUSION

Saving migratory shorebirds in the Asia Pacific is a matter of environmental urgency. While declines 
along the EAAF have been attributed to overdevelopment in China’s Yellow Sea, Australia’s position has 
been tarnished by its willingness to entertain massive coastal developments which threaten shorebirds 
particularly critically endangered taxa such as the Eastern Curlew, Great Knot and Curlew Sandpiper, 
all of which are found in the Moreton Bay. There may well be more important sites for shorebirds than 
Toondah Harbour, but the incremental removal of habitat over the years coupled with impacts of drought, 
extreme weather events and (poorly understood) toxicity in the natural environment is by no means best 
practice in environmental management.

This article has suggested that Australian environmental law is deficient in protecting migratory shorebirds 
in at least two key respects. First, there is a “regulatory disconnect” between the commitments Australia 
has under international law and the practices of national and sub-national frameworks on the ground. 
This is problematic for presenting a unified approach to shorebird conservation not only in Australia, but 
also within the region. Second, Australian environmental law appears far too passive in its approach to 
secure the survival of shorebirds and their habitat over the longer term. The “development-assessment” 
regime has overseen the incremental removal of wetland habitat across coastal areas including Moreton 
Bay. Urgent times call for urgent measures, and environmental law has a central role to play in prohibiting 
further declines in natural habitat but also in securing the involvement of private actors in conservation 
and restoration. Governments at all levels need to recognise this and begin (co-operatively) planning and 
resourcing for the next twenty or thirty years of shorebird conservation, a large part of which will most 
likely involve creating artificial sites and restoring degraded ones. A “business as usual” approach will 
only further the demise of our shared wildlife.

133 See some of the problems of “not net loss” identified in J Simmons et al, “Moving from Biodiversity Offsets to a Target-based 
Approach for Ecological Compensation” (2019) 13 Conservation Letters e12695. See also problems identified by the environmental 
sector with consistency and the need for accurate science in N Martin et al, “Using Offsets to Mitigate Environmental Impacts of 
Major Projects: A Stakeholder Analysis” (2016) 179 Journal of Environmental Management 58.


