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Navigating the Australian National Disability 
Insurance Scheme: A Scheme of Big Ideas and 
Big Challenges
Allan Ardill and Brett Jenkins*

One of Australia’s biggest reforms – the National Disability Insurance Scheme 
(NDIS) – is intended to provide people with choice and certainty of access 
to disability supports. It replaced an underfunded, unfair, fragmented and 
inefficient “system”. However, recently, the NDIS has received criticism in 
regard to access and the provision of supports. These issues, addressed 
elsewhere, have arguably arisen due to concerns about cost. This article pre-
empts these concerns by bridging a gap between the extra-legal academic 
literature concerning the NDIS and the sparse literature concerning NDIS 
law. It does so by providing a detailed exposition of the NDIS legal framework 
embedded in the relevant interdisciplinary extra-legal literature. It concludes 
that if the NDIS is to succeed it cannot be dominated by concern with the 
financial sustainability of the system.
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I. INTRODUCTION

Signed by Australia on 30 March 2007 and ratified on 17 July 2008, the Convention on the Rights 
of Persons with Disabilities1 (CRPD) came into force on 3 May 2008. In April 2008, the Australian 
government hosted the 2020 Summit in Canberra, comprised of more than “1000 Australians, from 
all parts of the community” representing “the largest genuine community consultative forum held in 
Australia to date”.2 The Summit was intended to “shape a long-term strategy” to address a raft of policy 
challenges identified by the government.3 Following the 2020 Summit, the government published a 
report summarising key issues and recommendations, and among the “Big Ideas” was to “establish a 
National Disability Insurance Scheme”.4

Extensive policy analysis and public consultation followed, culminating in the 2011 Productivity 
Commission Report Disability Care and Support Inquiry (PC Report).5 The PC Report recommended 
the creation of a new scheme: the National Disability Insurance Scheme (NDIS). The NDIS was 
conceived to address a fragmented and inconsistent approach to disability support that varied extensively 
between States and Territories. It would replace a system that was “underfunded, unfair, fragmented, 
and inefficient, and gives people with a disability little choice and no certainty of access to appropriate 
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1 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, A/RES/61/106 (entered into force 
3 May 2008).
2 G Davis, “Letter of Transmittal to Australia 2020 Summit Final Report” (2008) iii <http://pandora.nla.gov.au/pan/81461/20080610-
0000/www.australia2020.gov.au/docs/final_report/2020_summit_report_full.pdf>.
3 Commonwealth of Australia, Australia 2020 Summit – Final Report (2008) 1.
4 Commonwealth of Australia, n 3, 173.
5  Productivity Commission, Disability Care and Support Inquiry, Report No 54 (2011) <https://www.pc.gov.au/inquiries/
completed/disability-support/report>.

http://pandora.nla.gov.au/pan/81461/20080610-0000/www.australia2020.gov.au/docs/final_report/2020_summit_report_full.pdf
http://pandora.nla.gov.au/pan/81461/20080610-0000/www.australia2020.gov.au/docs/final_report/2020_summit_report_full.pdf
https://www.pc.gov.au/inquiries/completed/disability-support/report
https://www.pc.gov.au/inquiries/completed/disability-support/report


Ardill and Jenkins

146 (2020) 28 JLM 145

supports”.6 The NDIS would create a consistent and enhanced system of support for Australians affected 
by disability and would provide choice.

The government implemented the spirit of the PC Report by enacting the National Disability Insurance 
Scheme Act 2013 (Cth) (NDIS Act) establishing the NDIS, administered by a statutory agency – the 
National Disability Insurance Agency (NDIA).7 A comprehensive suite of statutory rules  intended to 
support the implementation of the NDIS Act was given effect by the Minister.8 The NDIA has also 
established Operational Guidelines9 to support the implementation of the NDIS Act. These Guidelines 
form government policy and have been revised several times, with additional information added and, 
occasionally, with detail stripped out.10 For example, the Guidelines for access have been revised 
following significant Administrative Appeals Tribunal (AAT) decisions.11

Recently, the performance of the NDIS has received extensive criticism12 in the media from within 
the disability sector.13 However, one expert cautions against a premature conclusion that the NDIS has 
failed. Instead, Carey observes that “the scale of this change” and “the diversity of support needs” for 
the NDIS to meet means that a “scheme so large and complex was never going to seamlessly come to 
fruition”.14 Therefore, “the challenges that have emerged around the NDIS are not a reason to abandon 
the scheme or declare it a failure (as we are increasingly seeing from parts of the disability sector and 
community)”.15 For Carey, the chief problems with the NDIS have been due to “a mixture of politics, 
implementation decisions and lack of foresight capacity”.16 For example, in 2019 the Minister for the 
NDIS signalled an intention to intervene when the government considered that a decision of the AAT was 
misaligned with “community expectations” of the scheme.17 Carey commended the NDIS foundations 
put forward by the Productivity Commission, which “offered a considered blueprint for reform” but have 
been “deviated from quite significantly during implementation”.18 Still, this is not to imply that the legal 

6 Productivity Commission, n 5, 2.
7 National Disability Insurance Scheme Act 2013 (Cth) s 117.
8 National Disability Insurance Scheme (Becoming a Participant) Rules 2016 (Cth).
9  The current Operational Guidelines are available at <https://www.ndis.gov.au/about-us/operational-guidelines>. During the 
earlier stages of the rollout of the NDIS the Operational Guidelines were available in version tracked PDF format, an example 
can still be found on the NDIS FOI Disclosure Log: see FOI reference 16/17-049 at <https://www.ndis.gov.au/about-us/policies/
freedom-information/foi-disclosure-log>.
10 The initial Operational Guidelines for the compensation framework, for example, initially contained considerable instructive 
detail concerning the operation of the National Disability Insurance Scheme (Supports for Participants – Accounting for 
Compensation) Rules 2013 (Cth) – these Guidelines have since been revised back to model the Compensation Rules and fall short 
of providing instructive information on how they might apply to impacted participants.
11  Mulligan  v National Disability Insurance Agency (2014) 140 ALD 685; [2014] AATA 374, referenced extensively in 
the access guideline: see <https://www.ndis.gov.au/about-us/operational-guidelines/access-ndis-operational-guideline/
access-ndis-disability-requirements#8>.
12 G Carey et al, “Managing Staged Policy Implementation: Balancing Short-term Needs and Long-term Goals” (2019) 54(1) 
Social Policy Administration 148, 155 <https://doi.org/10.1111/spol.12530>; E Malbon, G Carey and A Meltzer, “Personalisation 
Schemes in Social Care: Are They Growing Social and Health Inequalities?” (2019) 19 BMC Public Health 805, 1–12, 3.
13  See, eg, G Carey, “What Happened To the NDIS?” (Centre for Social Impact, 28 November 2019) <https://www.csi.edu.
au/news/director-update-what-happened-ndis/>; “Dylan Alcott ‘Devastated’ at Multi-billion-dollar NDIS Underspend”, 
ABC News, 19 September 2019 <https://www.abc.net.au/news/2019-09-19/dylan-alcott-devastated-at-multi-billion-dollar-
ndis-underspend/11530156>; D Conifer and M McKinnon, “National Disability Insurance Scheme Rollout Plagued with 
Problems, FOI Documents Reveal”, ABC News, 17 March 2017, [1]–[6] <https://www.abc.net.au/news/2017-03-12/
ndis-rollout-plagued-with-problems-foi-documentsreveal/8346892>.
14 Carey, n 13, 1.
15 Carey, n 13.
16 Carey, n 13, citing Carey et al, n 12.
17 “Woman with Disability Wins NDIS Funding for Sex Therapist in ‘Precedent-Setting’ Case”, ABC News, 11 July 2019 <https://
www.abc.net.au/news/2019-07-11/ndis-to-pay-for-sex-therapist-after-landmark-ruling/11298838>; see discussion below on 
National Disability Insurance Agency v WRMF (2020) 378 ALR 449; [2020] FCAFC 79.
18 Carey, n 13, 1.
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framework is ideal because, according to Carey, there “are known limitations in the NDIS legislation 
worth reviewing”.19

While much has already been written about problems with the NDIS, only one published article  has 
provided a very brief exposition20 of the legislative framework other than the 2019 Review of the National 
Disability Insurance Scheme Act 2013 (Cth) (2019 Review).21 This article  aims to fill this gap and 
engage with Carey’s call to contemplate “known limitations in the NDIS legislation worth reviewing”. In 
doing so, this article does not focus on the growing body of law concerning “reasonable and necessary 
supports”. Instead it connects the existing extra-legal literature with a summary of the law governing 
NDIS applications. By taking this approach, the law is explained and contextualised to provide an 
analytical portrait of the dual tension built into the NDIS of meeting human need and minimising cost to 
government. The article begins by explaining the context of the NDIS with an emphasis on the challenges 
facing the scheme and the ideas underpinning it. This is followed by an exposition of the legislative 
framework governing access to the scheme and an account of the supports provided by the scheme.

II. BIG CHALLENGES AND BIG IDEAS – A FINANCIALLY SUSTAINABLE NDIS 
PROVIDING INDEPENDENCE, AND SOCIAL AND ECONOMIC PARTICIPATION

A. NDIS Tension – Independence, Social and Economic Participation 
within Financial Sustainability

At the heart of the NDIS was the need to find a sustainable means of funding a new scheme to meet the 
minimum standards manifest in the CRPD and to replace Australia’s previous “inequitable, underfunded, 
fragmented, and inefficient” disability system.22 Following on from the 2020 Summit the government 
established the Disability Investment Group (DIG) to explore ways to fund an NDIS; among its terms 
of reference it was asked to identify “international best practice in leveraging greater investment in 
disability support”.23 The DIG made six recommendations, including the principal recommendation to 
conduct a feasibility study for the establishment of a NDIS to fund disability in Australia.24 It quoted 
Art 28 of the CRPD as the basis for the “need for change”.25

The DIG also recommended that the terms of reference for the feasibility study should cover three 
principal areas:

• the policy framework, governance structure and prudential management of the scheme;
• scheme care and support management; and
• scheme assessment and review requirements.26

The government responded to this recommendation by charging the Productivity Commission with 
responsibility for the feasibility study and the design of the scheme.27 Mindful of the government 

19  Carey, n 13, citing G Carey et al, “Pricing and Actuarial Approaches Within the Australian National Disability Insurance 
Scheme” in The Oxford International Handbook of Public Administration for Social Policy (OUP, 2018) <https://docs.wixstatic.
com/ugd/aa1ed8_af7e95c82d134cfdbf00f47ed4902c12.pdf>.
20  L Bygrave and R  McCallum, “The National Disability Insurance Scheme and Administrative Decision-Making: Unique 
Challenges and Opportunities” (2020) 26(4) AJ Admin L 191.
21  D Tune, Review of the National Disability Insurance Scheme Act 2013 (Cth) – Removing Red Tape and Implementing the 
NDIS Participant Service Guarantee Report (2019) 13 <https://www.dss.gov.au/disability-and-carers-programs-services-for-
people-with-disability-national-disability-insurance-scheme/2019-review-of-the-ndis-act-and-the-new-ndis-participant-service-
guarantee>.
22 Productivity Commission, n 5, 5.
23 Disability Investment Group, “The Way Forward: A New Disability Policy Framework for Australia” (Report of the Disability 
Investment Group, 2009) 52 Appendix  A <https://www.dss.gov.au/sites/default/files/documents/05_2012/dig_report_19oct09.
pdf>.
24 Disability Investment Group, n 23, 9.
25 Disability Investment Group, n 23, 13.
26 Disability Investment Group, n 23, 53, Appendix B.
27 Productivity Commission, n 5, see especially the “Terms of reference” IV–VI.
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commitment to establish an NDIS and the CRPD, the Productivity Commission observed the need to 
manage a fundamental tension between human need and cost to government:

The goal of achieving equal rights is tempered by two considerations: a resource constraint (“With regard 
to economic, social and cultural rights, each State Party undertakes to take measures to the maximum of 
its available resources”) and their progressive, rather than immediate, realisation.28

In recognising this basic tension between rights and financial cost, the Productivity Commission identified 
governments “as agents of taxpayers” and “implicit shareholders of the NDIA”.29 In this capacity, 
governments would be accountable to the community for the NDIS indirectly through “a corporate 
model of governance” for the NDIA “with an independent commercial board and independence from 
day-to-day government control”.30 With a commercial focus, stable funding and independence from 
government for operational decisions, the Productivity Commission predicted that costs would be kept in 
check through a quasi-market model.31 Such a model would facilitate “competition and responsiveness”, 
allowing “people with disability and carers” to have choice because they would “hold the purse strings”.32

Due to the size of the NDIS and “because the pattern of claims and their costs are not fully predictable”, 
the scheme would not be fully funded into the future and would instead be “largely structured as a ‘pay 
as you go’ scheme”.33 To minimise demands on expenditure from general revenue, the Productivity 
Commission recommended establishing a dedicated reserve fund. Structured as an investment fund it 
would provide “a buffer against” any “unpredictability” and “avoid rationing” if there was ever any 
shortfall in funding.34 Over time, as more information became available, the NDIA would be better 
placed to understand the risk profile. According to the Productivity Commission:

[The] NDIA will be most familiar with the patterns of claims and their likely risk profile. Given this, 
they would need to play an ongoing role in managing the scheme’s cash flows and reserves to reduce the 
likelihood of threats to the sustainability of the scheme.35

Therefore, for the Productivity Commission, a combination of actuarial risk management and the creation 
of a quasi-market in disability supports would reduce the potential for tension between human needs and 
managing costs to taxpayers. As the next section explains, this tension is not the only challenge facing 
the NDIS – however, it is arguably the greatest.

B. Big Challenges and Big Ideas
The design and implementation of the NDIS is regarded as the biggest public policy challenge Australia 
has grappled with to date.36 Introduced by the Rudd-Gillard Governments, the NDIS was the result 
of a campaign by disability advocates, carers’ organisations and service providers collaborating with 
senior members of the government.37 Collaboration in the design was in itself a big achievement because 
disability had been divided by funding arrangements and disciplinary interests, and as a result the 
sector had been framed as an economic problem rather than a human rights issue.38 As such, continuous 

28 Productivity Commission, n 5, 100.
29 Productivity Commission, n 5, 431.
30 Productivity Commission, n 5, 401.
31 Productivity Commission, n 5, 434.
32 Productivity Commission, n 5, 407.
33 Productivity Commission, n 5, 449.
34 Productivity Commission, n 5, 449.
35 Productivity Commission, n 5, 449.
36 G Carey and M Matthews, “Methods for Delivering Complex Social Services: Exploring Adaptive Management and Regulation in 
the Australian National Disability Insurance Scheme” (2017) 19(2) Public Management Review 194, 195; J Walsh and S Johnson, 
“Development and Principles of the National Disability Insurance Scheme” (2013) 46(3) Australian Economic Review 327, 327.
37 P Miller and D Hayward, “Social Policy ‘Generosity’ at a Time of Fiscal Austerity: The Strange Case of Australia’s National 
Disability Insurance Scheme” (2017) 37(1) Critical Social Policy 128, 130; E Windholz, “NDIS Beware: Pink Batts Below” 
(2014) 39 Alternative Law Journal 89, 89.
38 Miller and Hayward, n 37, 130.
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collaboration and genuine listening are necessary as the Abbott-Turnbull-Morrison Government 
implements the NDIS.39

The NDIS is Australia’s biggest public policy challenge to date for several reasons. First, there was the 
recognition that Australia needed to replace an inequitable, underfunded, unsustainable, inconsistent 
patchwork State and Territory “system”. Although the previous “system” had some successes, it was 
so bad the Productivity Commission “was overwhelmed by the social and economic disadvantage 
manifest among people with a disability and their families and the inability of the current system to 
cope”.40 Australia would also fall well short of the minimum standards required by the CRPD if not for 
a transformation via the NDIS.41 Prior to the NDIS there were multiple funders and service providers 
focused on treating the medical and health “problems” of people with disabilities with little or no 
co-ordination between services, or concern for individuals as people. Among other things, this could 
mean “some children [were] supported while children with the same needs but different diagnoses were 
not, and with unacceptable geographical and age-related differences”.42

Secondly, it requires paradigmatic cultural and institutional change. A NDIS means abandoning the 
paternalistic narrative of disability as a personal tragedy according to ableist norms. It also means 
moving away from “experts treating problems” via an allied health medical model to a system giving 
voice and infrastructure to individuals to decide what they need to equitably participate in society.43 This 
necessarily involves cultural change for the whole of society to remove barriers and systemic inequity44 
and at the same time enhance engagement45 and participation. Cultural change is required to move from 
framing disability as an economic cost to framing it as an economic and social investment.46 A system 
of support based on individual need as opposed to providing grants to service providers means the NDIS 
is predicted “to grow (through indexation and population growth) to a cost of $29.5 billion per year by 
2023, assisting 500,000 people”,47 or representing approximately 0.9% of Australia’s GDP.48

This is expected to be achieved by an actuarial approach controlling “for the future lifetime costs, 
resulting in an incentive to make short-term investments that reduce long-term costs by increasing an 
individual’s independence and ability to participate in society”.49 The anticipated investment pay-off 
through greater economic participation is expected to lift Australia’s GDP by 1% by 2050.50

Thirdly, and directly related to the first two big challenges, the success of the NDIS depends on the 
creation and stewardship of a new quasi-market in social supports. It requires the institutional change 
necessary to replace “block funding”, “whereby support organisations pretty much tender[ed] for a big 
block of money, to ration out to their members or their clients”, with a system based on individual need 
featuring “choice and control for the individual”.51 Because the NDIS involves the creation of an entirely 

39 C Thill, “Listening for Policy Change: How the Voices of Disabled People Shaped Australia’s National Disability Insurance 
Scheme” (2015) 30(1) Disability and Society 15.
40 Walsh and Johnson, n 36, 333–334.
41 Productivity Commission, n 5, 166.
42 T May et al, “Brief History and User’s Guide to the Australian National Disability Insurance Scheme” (2018) 54 Journal of 
Paediatrics and Child Health 115, 115.
43 Thill, n 39.
44 Thill, n 39, 18.
45 Productivity Commission, n 5, 66 (Recommendation 4.1).
46 Productivity Commission, n 5, 169–171; May et al, n 42, 116; Miller and Hayward, n 37, 128.
47 Carey and Matthews, n 36, 195.
48 May et al, n 42, 116.
49 May et al, n 42, 116 (original reference omitted).
50 May et al, n 42, 116.
51 J Walsh, “Support and Long-term Care for People with Disability in Australia” (Speech presented at the Comcare National 
Conference, Sydney, 21 September 2012) 4 <https://www.comcare.gov.au/events/past_events/2012_national_conference/
speaker_presentations2/speaker_presentations/john_walsh>.

https://www.comcare.gov.au/events/past_events/2012_national_conference/speaker_presentations2/speaker_presentations/john_walsh
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new “market” in disability supports, there is a corresponding need to develop “market stewardship” as 
opposed to traditional regulation. Stewardship, unlike regulation, embraces experimentation, actuarial 
risk and adaptive management.52

This poses further challenges because there are gaps in knowledge and experience about best practice 
stewardship of quasi-markets in social services.53 Although similar market models for social services 
already exist, the “scale of the NDIS is broader and deeper than its international counterparts” such as 
“Brukerstyrt Personlig Assistanse in Norway, and similar programs in Scandavia [sic] and Denmark”.54 
As Carey and Dickinson explain, Australia’s “geographical spread outstrips that of other countries”,55 
and in other jurisdictions “individuals have the choice to opt into personalised schemes” while the 
Australian scheme is compulsory.56 According to Carey et al, the “challenge for policymakers, is that 
there is no blueprint to build upon in designing this functional self-regulating market”.57

There is some evidence that the supply side of the emergent NDIS quasi-market has structural problems.58 
For instance, in 2019 Carey et al reported a “growth in service gaps”, with many providers “receiving 
requests for disability services that they are not able to offer”.59 They also identified financial vulnerability 
and collaboration issues among suppliers:

[T]he financial position of many providers is becoming more precarious. Compared to previous years, 
more providers are operating at a loss (28%, up from 21% in 2016). … The report also found alarmingly 
low levels of collaboration within the sector. … The NDIS is premised on a robust ecosystem of service 
providers and collaborative service offerings – including small organisations which offer niche services. 
This requires organisations of all types to be able to operate profitably within the scheme.60

However, the Productivity Commission anticipated this and ultimately justified a quasi-market model 
because it would be better than what already existed. It commented that “choice among specialist 
disability services may often still produce better outcomes even where markets are imperfect”.61 It 
remains to be seen whether a quasi-market model will in fact improve quality of life and at the same 
time manage cost.

There are also challenges on the “demand side” concerning access to the scheme, managing supports 
and the possibility of exacerbating inequality. More than 460,000 people with “mental and physical 
disabilities” must “navigate a newly created service market in order to gain the assistance they need”.62 
Given advocacy is not funded under the NDIS,63 individuals and/or their families are expected to engage 
with and manage the legal complexity under the NDIA. As Cuvaleski explains, this legal complexity will 
confront individuals at each step as they prove eligibility, prepare a NDIS plan, and then manage and 

52 Carey and Matthews, n 36, 194; Walsh and Johnson, n 36.
53 G Carey et al, “The Vexed Question of Market Stewardship in the Public Sector: Examining Equity and the Social Contract 
through the Australian National Disability Insurance Scheme” (2018) 52(1) Social Policy and Administration 387, 389.
54 G Carey et al, “Redressing or Entrenching Social and Health Inequities through Policy Implementation? Examining Personalized 
Budgets through the Australian National Disability Insurance Scheme” (2017) 16(1) International Journal for Equity in Health 
192, 1–12, 4.
55 G Carey and H Dickinson, “A Longitudinal Study of the Implementation Experiences of the Australian National Disability 
Insurance Scheme: Investigating Transformative Policy Change” (2017) 17(1) BMC Health Services Research 570, 1–6, 2.
56 Carey et al, n 54, 4.
57 Carey et al, n 53, 394.
58 G Carey et al, “How Is the Disability Sector Faring?” (Report from National Disability Services’ Annual Market Survey, Centre 
for Social Impact, 2019) <https://www.csi.edu.au/media/How_is_the_disability_sector_faring_FINAL12.3.pdf>.
59 Carey et al, n 58, 4.
60 Carey et al, n 58, 4.
61 Productivity Commission, n 5, 357.
62 Carey and Dickinson, n 55, 2.
63 Malbon, Carey and Meltzer, n 12, 6.

https://www.csi.edu.au/media/How_is_the_disability_sector_faring_FINAL12.3.pdf
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use “the funds to access the supports required”.64 These are critical legal decisions affecting “whether 
an individual receives a NDIS package, how much funding is received under it, and how the funds are 
managed”.65 This is why some experts express concerns about increasing inequality due to the “inverse 
care and prevention law” – a phenomenon recorded in many areas of health policy where paradoxically 
“individuals who need to gain the most from health interventions actually gain the least”.66 Complex 
legal decisions could mean those who have stronger existing support are more likely to maximise the 
supports funded by the NDIS, while “those who are already marginalized or of low-socioeconomic 
status may benefit least from the NDIS”.67 Similarly, there is some speculation that there are access 
to justice challenges when it comes to AAT reviews. It has been suggested by members of the legal 
profession that the “no costs” nature of the AAT is a barrier to obtaining effective representation, as 
“no win, no fee” services cannot be offered.68 While the Commonwealth government has made grants 
of financial assistance available to State Legal Aid Commissions on a case-by-case basis, these grants 
appear to be limited.69

Cuvaleski points out that, while the NDIS is designed to enhance the social and economic participation 
of persons with disabilities, it lacks the necessary measures under Art 12 of the CRPD to facilitate access 
to the NDIS:

While the need for support to augment decision-making abilities is recognized, this is not backed-up with 
a framework to guide what form this support may take, how it can be accessed, how it is regulated and in 
what ways it can be funded.70

In other words, “the need for support in exercising legal capacity throughout the NDIS process, to access 
and manage these participatory supports, is largely absent”.71 The absence of advocacy has already 
adversely impacted on inequality, as noted by the 2019 Review.72

Recognising the tension between cost and human needs and the challenges facing the scheme, the 
following part focuses on the existing NDIS application process.

III. ACCESS TO THE NDIS AND THE LONG ROAD TO SUPPORT

The access process is the first major obstacle that a person encounters when seeking support for their 
disability under the NDIS. A person seeking access to reasonable and necessary (R & N) supports must 
contact the NDIA and request an access request form.73 This form allows the majority of prospective 
participants to furnish evidence to support their eligibility74 against three clusters of requirements – 
age,75 residence76 and disability.77 The following abridged explanation of the age, residence and disability 
requirements illustrates the access pathway for the majority of those seeking support under the NDIS. 

64 E Cukalevski, “Supporting Choice and Control – An Analysis of the Approach Taken to Legal Capacity in Australia’s National 
Disability Insurance Scheme” (2019) 8(2) Laws 8, 1–19, 9.
65 Cukalevski, n 64, 9.
66 Carey et al, n 54, 6.
67 Malbon, Carey and Meltzer, n 12, 6.
68 L Brookes and T Ballantyne, “Review and Appeal Rights in the NDIS” (2019) 154 Precedent 8, 10–11.
69 Legal Aid Queensland, Guidelines – Commonwealth – Civil, Guideline 12 – National Disability Insurance Scheme (NDIS) Appeals 
<http://www.legalaid.qld.gov.au/About-us/Policies-and-procedures/Grants-Policy-Manual/Guidelines-Commonwealth-Civil>.
70 Cukalevski, n 64, 12.
71 Cukalevski, n 64, 1.
72 Tune, n 21, 44, 3.26.
73 National Disability Insurance Scheme Act 2013 (Cth) ss 18–19.
74 National Disability Insurance Scheme Act 2013 (Cth) s 21.
75 National Disability Insurance Scheme Act 2013 (Cth) s 22.
76 National Disability Insurance Scheme Act 2013 (Cth) s 23.
77 National Disability Insurance Scheme Act 2013 (Cth) s 24.

http://www.legalaid.qld.gov.au/About-us/Policies-and-procedures/Grants-Policy-Manual/Guidelines-Commonwealth-Civil
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An alternative pathway is also available if a person does not meet the disability requirements but meets 
the early intervention requirements.78 

A. Age Requirements
A prospective participant must be under the age of 65 at the time they submit an access request79 in 
alignment with the Age Pension age.80 This age threshold for access to the NDIS was considered by the 
Productivity Commission, which recommended “a person with a disability” should be able to “elect 
either to stay with the NDIS or move to the aged care system”.81 The age requirements set out in s 22 
of the NDIS Act preserves a person’s entitlement to NDIS supports after the age of 65, provided they  
are participants in the NDIS before the age of 65, and they had entered residential aged care or first 
received aged care services (as defined by the Aged Care Act 1997 (Cth)) prior to the age of 65. This 
is intended to ensure that younger people with disabilities and requiring support that can only be 
provided in residential aged care are not ejected from the NDIS once they turn 65.82 The inability for 
people to access the scheme after they turn 65 is intended to reflect the shift in Commonwealth funding 
for disability-related support under the NDIS to age-related support under the Commonwealth aged 
care system. The appropriateness of the strict age cut off has been subject to scrutiny, particularly in 
circumstances where a person is over 65 and has support needs that are disability related, rather than age 
related.83 The age requirements are a clear example of a control on the financial liabilities of the NDIS in 
the context of other Commonwealth service systems. The challenge for the Commonwealth is to ensure 
that the control does not deprive people of support for their disability due to arbitrary age cut-offs. This 
is particularly important given the intention of the Productivity Commission was that the cut-off reflect 
the Age Pension age, rather than the age of 65;84 since the NDIS Act came into effect, the Age Pension 
increased to 66 years on 1 July 2019, and will increase to 67 years on 1 July 2023.85

There is no minimum age for access to the NDIS. Depending on the nature of their disability, a prospective 
participant may be found to meet the early intervention access requirements rather than the disability 
requirements, as discussed below.

While there has not been any precedent concerning the age requirements to date, the authors anticipate 
an increased focus on the age aspects of the NDIS Act as a consequence of the complex social, financial 
and legal considerations that permeate the disability and aged care systems.

B. Residence Requirements
To meet the residence requirements, a prospective participant must reside in Australia,86 be an Australian 
citizen87 or holder of a qualifying visa,88 and satisfy any other requirements in the NDIS Rules.89 The 

78 National Disability Insurance Scheme Act 2013 (Cth) s 25.
79 National Disability Insurance Scheme Act 2013 (Cth) s 22(1)(a).
80 Productivity Commission, n 5, 179–182.
81 Productivity Commission, n 5, 179–181.
82 Supplementary Explanatory Memorandum, National Disability Insurance Scheme Bill 2012 (Cth) 7.
83 J Hancock, “Disability Advocates Escalate Fight to End NDIS Funding Age Discrimination”, ABC News, 29 February 2020 
<https://www.abc.net.au/news/2020-02-29/disability-advocates-lobby-against-ndis-age-discrimination/12003746>.
84 Senate Community Affairs Legislation Committee, Parliament of Australia, National Disability Insurance Scheme Bill 2012 
[Provisions] (2013) 52 [4.25] <https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Community_Affairs/
Completed_inquiries/2010-13/ndis/report/index>.
85  Department of Social Services, Age Pension (Australian Government) <https://www.dss.gov.au/seniors/benefits-payments/
age-pension>.
86 National Disability Insurance Scheme Act 2013 (Cth) s 23(1)(a).
87 National Disability Insurance Scheme Act 2013 (Cth) s 23(1)(b)(i).
88 National Disability Insurance Scheme Act 2013 (Cth) s 23(1)(b)(ii)(iii).
89 National Disability Insurance Scheme Act 2013 (Cth) s 23(1)(c).

https://www.abc.net.au/news/2020-02-29/disability-advocates-lobby-against-ndis-age-discrimination/12003746
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Community_Affairs/Completed_inquiries/2010-13/ndis/report/index
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Community_Affairs/Completed_inquiries/2010-13/ndis/report/index
https://www.dss.gov.au/seniors/benefits-payments/age-pension
https://www.dss.gov.au/seniors/benefits-payments/age-pension
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residence requirements were of greater relevance during the earlier stages of the progressive rollout90 
of the NDIS, which was geographically staged.91 Though the residence requirements are of diminishing 
relevance for the vast majority of applicants, issues remain with respect to non-resident refugees who 
do not have the appropriate permanent residency visa.92 Tying access to the NDIS to citizenship and 
permanent residency risks compounding delays already experienced by prospective participants, 
as illustrated in a matter involving a New Zealand woman and her daughter.93 While the issue was 
ultimately resolved in that particular instance (largely, it seems, as a result of the media coverage itself),94 
it is reasonably safe to suggest that most participants experiencing delays will not have the benefit of 
coverage from a national media publication.

C. Disability Requirements
The disability requirements are the most complex aspect of the access criteria. They have been and 
continue to be the subject of external merit review conducted in the AAT, and it is expected this will 
continue.

A summary explanation of these requirements is that a person must have a disability, and that disability 
must result in one or more impairments that are permanent (despite any fluctuations over time). These 
impairments must substantially reduce that person’s functional capacity to undertake activities in one 
(or more) domains – being communication, social interaction, learning, mobility, self-care and self-
management. It must also be apparent that the person will likely require support from the NDIS for 
their lifetime; although, at the point the disability requirements are considered, the result is likely to 
be a fait accompli. What is readily apparent is that the term “disability requirements” is, in a sense, a 
misnomer because the requirements are predominately about an impairment. This was highlighted by 
the AAT in Mulligan v National Disability Insurance Agency (Mulligan No 3): “In our view, a person 
may have a disability, and satisfy s 24(1)(a), without necessarily satisfying any of the other disability 
requirements.”95 However, the AAT also said:

It is the work of the other requirements to distinguish those whose disability is serious enough to make 
them eligible for funded support. It is then the work of s 34(1) to determine, even if a person becomes a 
participant, what, if any, general and funded supports he or she can receive.96

The AAT cited the Explanatory Statement to the now superseded National Disability Insurance Scheme 
(Becoming a Participant) Rules 2013 (Cth), which acknowledged that the definition of “disability” under 
the NDIS does not “precisely correspond with that of the CRPD”.97

The threshold of impairment is critical to the cost assumptions that have a bearing on the financial 
sustainability of the scheme, and is a primary source of pressure giving rise to the “dual-tension” 
identified above between human needs and managing cost. It is unsurprising that disagreements between 
prospective applicants and the NDIA, which centre on the disability requirements, are heavily represented 
in AAT appeals. In terms of practice, the NDIA has largely relied on medical and allied health evidence 
provided by prospective participants to determine eligibility. On 7 September 2020, the NDIA launched 

90 National Disability Insurance Scheme Act 2013 (Cth) s 4(17)(b).
91 National Disability Insurance Scheme (Becoming a Participant) Rules 2013 (Cth) [4.4].
92 National Disability Insurance Scheme Act 2013 (Cth) s 23.
93 L Henriques-Gomes, “Woman Faces Eligibility Nightmare as She Fights to Access NDIS for Daughter”, The Guardian, 31 May 
2019 <https://www.theguardian.com/australia-news/2019/jun/01/woman-faces-eligibility-nightmare-as-she-fights-to-access-ndis-
for-daughter>.
94 Henriques-Gomes, n 93. Update on 5 June 2020 declared, “following the publication of this story, the NDIA contacted Sarah* to 
tell her that she would be granted access to the NDIS” (* a pseudonym).
95 Mulligan v National Disability Insurance Agency (2015) 149 ALD 408, [51]; [2015] AATA 974.
96 Mulligan v National Disability Insurance Agency (2015) 149 ALD 408, [51]; [2015] AATA 974.
97 Mulligan v National Disability Insurance Agency (2015) 149 ALD 408, [34]; [2015] AATA 974.
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what it branded as the “Functional Capacity Framework”.98 It purports to provide benefits including 
increasing consistency in decision-making on access and planning matters, and removing the “financial 
burden” on prospective participants to provide information.99 The NDIA also appears to be adopting the 
concept of a whole-of-person impairment (WPI) for the purpose of access and planning decisions. WPI 
is long established in existing and legacy systems, and common law compensation. However, arguably, 
the framework100 does not appear to properly separate and deal with “assessments” in the context of 
planning from the task of deciding eligibility against statutory criteria. Also, at the time of its first 
publication, there was no equivalent plain English version available.

Another significant change is the requirement to undergo independent medical examination, using panels 
established by the NDIA. This appears to corral prospective participants into medico-legal assessments, 
and withdraw the possibility of a prospective participant, with the help of their treating doctors and health 
providers, presenting their own evidence to support an access request. The rationale for “independent 
assessment” is to reduce the alleged impact of “sympathy bias”,101 a term that originated in the 2011 
PC Report. It is a plausibility argument rather than a problem based on evidence of the prevalence 
of “sympathy bias” affecting the scheme.102 The NDIA refers to a 2006 study that “investigated 
whether assessment tools obtained different results for different purposes”,103 which found “significant 
overestimate” of support needs “when raters know they are being used for funding purposes”.104

Although the NDIA “developed this Framework after talking to academics, allied health professionals 
and other experts in disability”, it appears it did not consult with persons with disabilities.105 Instead, 
great emphasis has been placed on the PC Report for the new approach. While the Report did raise the 
issue of assessments, it did not appear to extend to access decisions, as indicated by “7.8 When should 
assessments occur?”, which states: “Before being able to access individually tailored supports, new 
entrants to the scheme would undergo an initial assessment.”106 This suggests that a person would enter 
the scheme (as a participant), but before accessing supports would have their support needs assessed.

It is unclear why the NDIA did not choose to implement the Framework as a “complementary” approach 
to the current method for providing evidence in support of an access request. This would deal with the 
cost-barrier faced by some prospective participants. The authors note that s 6 of the NDIS Act has existed 
since the legislation came into force, and provides a mechanism to protect prospective participants from 
exposure to costs associated with the NDIS Act requirements:

To support people with disability to exercise choice and control in the pursuit of their goals, the Agency 
may provide support and assistance (including financial assistance) to prospective participants and 
participants in relation to doing things or meeting obligations under, or for the purposes of, this Act.107

It is acknowledged by the authors that the Framework was published recently, and little is presently 
known of its impact on prospective participants.

98 National Disability Insurance Agency, “NDIA Releases New Functional Capacity Framework” (Media Release, 7 September 
2020) <https://www.ndis.gov.au/news/5260-ndia-releases-new-functional-capacity-framework>.
99 National Disability Insurance Agency, Functional Capacity Assessment Framework (NDIS, 2020) <https://www.ndis.gov.au/
participants/independent-assessments/functional-capacity-assessment-framework>.
100 National Disability Insurance Agency, Assessment of Functional Capacity for NDIS – Development and Framework (NDIS, 
2020) <https://www.ndis.gov.au/media/2640/download>.
101 National Disability Insurance Agency, n 100, 7, 26, 27.
102 National Disability Insurance Agency, n 100, 7, citing Productivity Commission, n 5, 327.
103 National Disability Insurance Agency, n 100, 26.
104 National Disability Insurance Agency, n 100, 26, citing R Guscia et al, “Rater Bias and the Measurement of Support Needs” 
(2006) 31(3) Journal of Intellectual and Developmental Disability 156, 159.
105 National Disability Insurance Agency, n 99.
106 Productivity Commission, n 5, 328.
107 National Disability Insurance Scheme Act 2013 (Cth) s 6.
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1. Permanency

Permanency may be met even if a condition varies in intensity over time.108 Art 1 of the CRPD uses the 
term “long-term disability” in place of “permanent”.109 The desirability of this language was submitted 
by People With Disability Australia (PWDA) to the Senate Community Affairs Legislation Committee 
after the Committee was referred to consult and report on the provisions contained in the National 
Disability Insurance Scheme Bill 2012 (Cth),110 the reason being that “long term disability” reflects 
how “disability is experienced in people’s lives in a social rather than a medical context”.111 While the 
NDIS legislation ultimately adopted “permanency” as a disability requirement, the Committee noted 
the importance of maintaining a “recovery focus” for mental health, while ensuring that the focus of the 
“NDIS is on people with disabilities who have long-term consequences of their impairment (which may 
vary in intensity)”.112 As such, “permanency” in the context of the NDIS should concern the enduring 
characteristics of certain disabilities, even if there are variances with respect to the impact of a persons’ 
disability on their daily lives, over time.

The National Disability Insurance Scheme (Becoming a Participant) Rules  2016 (Cth) state that an 
impairment is likely to be permanent “if there are no known, available and appropriate evidence-based 
clinical, medical or other treatments that would be likely to remedy the impairment”.113 This means that 
the NDIA will consider whether there is any treatment or medical intervention114 available to remedy the 
impairment. It may be that the NDIA will decline access on the basis that there is a medical procedure 
or treatment that may alleviate the impact of an impairment.

There is a risk that a prospective participant might qualify for the NDIS on the basis of their disability, 
but fail subject to an adverse access decision on the basis that a NDIA delegate considers that a surgical 
or pharmaceutical option could alleviate the impairment – regardless of the risks, possible complications 
or side effects. The possibility of an “access ultimatum” of this nature arose in the AAT decision of 
Sheldon v National Disability Insurance Agency.115 This case concerned an application made by Richard 
Sheldon for access to the NDIS. Mr Sheldon had chronic back problems characterised by “multiple 
disc prolapse, cervical stenosis, diabetic neuropathy and sleep apnoea”.116 Mr Sheldon was 57 years 
old at the time the decision was published. He was in receipt of the disability support pension, and his 
wife received a carer payment. In 2011, Mr Sheldon sought the advice of a spine surgeon regarding 
interventions that may ameliorate the effects of the injury. According to Mr Sheldon, the surgeon he 
consulted explained that there was a risk that “if they took the spur out, and the nerves weren’t right, that 
would be it. I’d be in a wheelchair”.117 Mr Sheldon confirmed, at the hearing of his appeal to the AAT, that 
the surgery was “not a risk he was prepared to undertake”.118 To deal with the enduring, and undoubtedly 
debilitating effects of the injury, Mr Sheldon undertook treatment including exercise, hydrotherapy and 
pain medication.119 He used aids including a walking stick, grab bars and a specialised lifting chair in 
his lounge. He used a walker when at the shops, being able to tolerate walking for only 5–20 minutes.120 

108 National Disability Insurance Scheme Act 2013 (Cth) s 24(2).
109 Convention on the Rights of Persons with Disabilities, n 1.
110 Senate Community Affairs Legislation Committee, Parliament of Australia, n 84.
111 Senate Community Affairs Legislation Committee, Parliament of Australia, n 84, 60 [4.58].
112 Senate Community Affairs Legislation Committee, Parliament of Australia, n 84, 61 [4.62].
113 National Disability Insurance Scheme (Becoming a Participant) Rules 2016 (Cth) r 5.4.
114 Pomeroy v National Disability Insurance Agency [2018] AATA 387, [37]–[40].
115 Sheldon v National Disability Insurance Agency [2018] AATA 2560.
116 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [1].
117 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [22].
118 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [23].
119 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [25].
120 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [26].
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The purpose for applying to the NDIS was for new equipment and assistance with home care.121  
Mr Sheldon’s evidence concerning the risks involved with the surgery were generally supported by 
evidence provided by his surgeon,122 noting that there was only a 50% chance that a surgical intervention 
would be successful. When asked, however, about the risks specifically, the surgeon did not respond to 
these questions. Unfortunately for Mr Sheldon, his surgeon never clarified the risk aspect of the surgical 
intervention for the purpose of the AAT hearing.123

The NDIA’s own assessment of Mr Sheldon’s level of functioning supported a need for: grab bars at the 
entrance to his home, in the toilet and in the shower; a cane; a four-wheeled walker; a wheelchair; a stand 
assist recliner; and a shoe horn.124

Despite the indications that there was some kind of surgical risk, the presiding Member found that 
the evidence provided by the surgeon was “not consistent and is ambiguous”.125 The Member was not 
satisfied that Mr Sheldon had “considered all known, available and appropriate evidence-based clinical, 
medical or other treatments that would be likely to remedy the impairment”.126 As a result, the Member 
was “not satisfied his impairment is permanent within the meaning of section 24(1)(b) of the Act”.127

Had the surgeon responded to the questions posed by the AAT, it is possible that it would have considered 
the likelihood of the surgical risk. Under these circumstances, even if the risks were low, the AAT 
would still have needed to consider whether the acceptance of the risk – however insubstantial – was 
“appropriate” within the meaning of r 5.4 of the National Disability Insurance Scheme (Becoming a 
Participant) Rules 2013 (Cth). Given the catastrophic consequences if the slight risk were to eventuate, 
it would seem wrong for a prospective participant to accept these risks and hope for a positive outcome 
or be without adequate support for their otherwise NDIS-qualifying impairment. Such a scenario seems 
to be at odds with the NDIS’ focus on “choice and control”.128

Many psychosocial disabilities can be both enduring and episodic in nature. The 2019 Review also cited 
difficulties with permanency experienced by people with psychosocial disability, and recommended 
“clearer guidance for the NDIA in considering whether a psychosocial impairment is permanent, 
recognising that some conditions may be episodic or fluctuating”.129 The Review did not, however, seek 
to explain precisely why the existing provisions of the NDIS Act or Rules are deficient (specifically in the 
context of s 24(2) of the NDIS Act, which permits impairments that vary in intensity over time).

2. Substantially Reduced Functional Capacity

There is considerable AAT precedent that has considered “substantially reduced functional capacity”. In 
Mulligan v National Disability Insurance Agency (Mulligan No 1),130 the AAT considered the NDIA’s 
decision to decline access to Dale Mulligan, who had ischaemic heart disease, Conn’s syndrome and 
bilateral sciatica caused by spinal disc protrusions. The AAT ultimately affirmed the NDIA’s decision 

121 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [29].
122 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [36].
123 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [40] (emphasis added): “[T]he Tribunal adjourned this 
matter after the first hearing day so that Mr Sheldon’s legal representative could inquire about Dr Hsu’s availability to provide 
oral evidence. I understand that Dr Hsu initially indicated his willingness to provide evidence on behalf of Mr Sheldon, but then 
cancelled his availability four days prior to the resumed hearing day and indicated that he would only be available on a different 
date to provide evidence if a substantial up-front fee was paid. Given these circumstances, no further evidence from Dr Hsu is 
before the Tribunal.”
124 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [41]–[42].
125 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [54].
126 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [56].
127 Sheldon v National Disability Insurance Agency [2018] AATA 2560, [56].
128 National Disability Insurance Scheme Act 2013 (Cth) s 3(1)(e).
129 Tune, n 21, 76.
130 Mulligan v National Disability Insurance Agency (2014) 140 ALD 685; [2014] AATA 374.
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to decline access to the NDIS for Mr Mulligan. In addressing whether Mr Mulligan had substantially 
reduced functional capacity, the AAT said:

There is no question that Mr Mulligan performs most activities with difficulty, often with a great deal of 
pain, and more slowly than he would without his impairments. His capacity for functioning in the areas 
of mobility, self-care and social interaction is undoubtedly reduced, but considering everything we have 
heard, we are not satisfied that his capacity in those areas is substantially reduced. In the areas of mobility 
and self-care, he participates effectively, if not efficiently, and he can complete tasks within a reasonable 
time, for the most part without aids of any sort. The aids that he does use, being handrails on his back 
steps, a grab rail in the shower, and an Easi-reacher, are commonly used by many people.131

The AAT referenced r  5.8 of the National Disability Insurance Scheme (Becoming a Participant) 
Rules 2013 (Cth), which sets out the circumstances in which a person must be taken to have “substantially 
reduced functional capacity”.

The decision of Mulligan No 1 was appealed to the Federal Court of Australia and heard by Mortimer J 
in Mulligan No 2.132 Mortimer J remitted the decision back to the AAT for a decision according to law, 
citing numerous errors – including that the AAT, in Mulligan No 1, had “placed a gloss on the statutory 
requirements” of s 24 of the NDIS Act, specifically s 24(1)(c).133

In Mulligan No 3,134 Senior Member Toohey considered the NDIA’s decision to decline access to  
Mr Mulligan, this time with judicial guidance on the correct approach to the application of statutory 
access criteria. Despite the finding of fact that Mr Mulligan endured ischaemic heart disease, Conn’s 
syndrome and bilateral sciatica caused by spinal disc protrusions, Senior Member Toohey found that  
Mr Mulligan did not meet the disability requirements. The decision was not appealed, and it appears 
that Mr Mulligan is no longer eligible for access to the NDIS due to his age, regardless of any further 
deterioration in functional capacity he may have experienced since 2015. The approach in Mulligan No 3 
was adopted by the AAT as recently as December 2019 in the factually similar PNKT v National Disability 
Insurance Agency.135 Of note, in PNKT the Member did not find that the applicant, a 61-year-old man with 
“anxiety, depression, as well as osteoarthritis and spinal disk injury”,136 met the permanency requirement. 
This finding was partially on the basis that anterior cervical discectomy and fusion surgery might reduce 
the impact of the functional impairment.137 Therefore, surgical risk to the applicant is of comparatively 
less importance than the potential for the costs related to the applicant’s disability to lie with the NDIS.

3. Likely to Require Support from the NDIS for Their Lifetime

Section 24(1)(e) of the NDIS Act requires that a person be “likely to require support under the National 
Disability Insurance Scheme” for their lifetime. This requirement is not often or at all considered by 
the AAT as it is frequently met if a prospective participant meets the other requirements of the access 
criteria. In 2015, consulting firm Ernst & Young undertook review of the NDIS as required under s 208 
of the NDIS Act, and recommended removing s 24(1)(e) or amending it to ensure that suitable conditions 
are more appropriately met under the general health system as opposed to the NDIS.138 There was 
no government response to this recommendation, with the 2019 Review simply supporting the 2015 
recommendation “pending further policy development”.139 There is no evidence to suggest that s 24(1)(e)  
has been a barrier to access for prospective participants. Instead, it appears that there simply has been no 

131 Mulligan v National Disability Insurance Agency (2014) 140 ALD 685, [46]; [2014] AATA 374.
132 Mulligan v National Disability Insurance Agency (2015) 233 FCR 201; [2015] FCA 544.
133 Mulligan v National Disability Insurance Agency (2015) 233 FCR 201, [75]; [2015] FCA 544.
134 Mulligan v National Disability Insurance Agency (2015) 149 ALD 408; [2015] AATA 974.
135 PNKT v National Disability Insurance Agency [2019] AATA 5551.
136 PNKT v National Disability Insurance Agency [2019] AATA 5551, [17].
137 PNKT v National Disability Insurance Agency [2019] AATA 5551, [86].
138 Department of Social Services, Independent Review of the NDIS Act (Australian Government, 2015) 41 <https://www.dss.gov.
au/sites/default/files/documents/04_2016/independent_review_of_the_ndis_act.pdf>.
139 Tune, n 21, 220.
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policy work done to clarify what it means in an applied sense, and how it affects prospective participants 
with chronic health conditions.

4. An Alternative Pathway to Support

A person may also meet the early intervention requirements instead of the disability requirements.140 
The key difference is that the early intervention requirements set a lower threshold for a qualifying 
impairment. The purpose of this pathway is to “reduce the impact of disability for individuals and the 
wider community” by “mitigating or alleviating the impact of an existing disability, and/or preventing a 
deterioration in an existing disability”.141 Although supports are funded under the NDIS, the Productivity 
Commission envisaged that early intervention participants would exit the scheme entirely, and cited a 
number of benefits, including those related to improvements in rehabilitation outcomes, quality of life 
and health outcomes, in addition to benefits of a financial nature, such as reduced public expenditure on 
welfare, health services and other programs outside of the disability services sector.142

The early intervention pathway underscores some of the insurance principles underpinning the NDIS.143

D. Access Decision
To become a participant in the NDIS, a person must make an access request.144 The access request must 
be in the approved form containing any information required by the NDIA.145 By default, the evidentiary 
burden to demonstrate eligibility lies with the prospective applicant. If an application is in the approved 
form but does not contain enough information, the NDIA should request further information.146 A 
prospective participant then has 28 days to provide the further information (unless otherwise specified).147 
The NDIA must decide within 14 days whether a prospective participant meets the access criteria148 or 
make a further request for information.149 If the NDIA requests additional information to inform an access 
decision, the NDIA should pay the full costs of the assessment and other costs associated with complying 
with the request.150 Long wait times for access to the NDIS have been well documented in the past, and 
have, in part, triggered the government’s response in the form of a commitment to a Participant Service 
Guarantee, effective from 1 July 2020.151 While shortening of timeframes is important, this should not 
come at the cost of an increase in incorrect decisions to reject participants. Similarly, in the context 
of planning, tighter adherence to timeframes should not decrease the quality of the plans participants 
receive, as flagged by PWDA’s Director of Policy and Advocacy, Romola Hollywood: “We support the 
introduction of the Participant Service Guarantee. However, we don’t want to see greater accountability 
on timeframes for plan assessments and reviews, to come at the expense of the quality of the plans.”152

140 National Disability Insurance Scheme Act 2013 (Cth) s 25.
141 Productivity Commission, n 5, 605.
142 Productivity Commission, n 5, 617.
143 National Disability Insurance Scheme Act 2013 (Cth) s 3(2)(b).
144 National Disability Insurance Scheme Act 2013 (Cth) s 18.
145 National Disability Insurance Scheme Act 2013 (Cth) s 19(1).
146 National Disability Insurance Scheme Act 2013 (Cth) s 26.
147 National Disability Insurance Scheme Act 2013 (Cth) s 26(2)(b).
148 National Disability Insurance Scheme Act 2013 (Cth) s 26(2)(c).
149 National Disability Insurance Scheme Act 2013 (Cth) s 26(2)(d).
150  National Disability Insurance Scheme, Access to the NDIS – Determining Whether a Prospective Participant Meets 
the Access Criteria (2019) <https://www.ndis.gov.au/about-us/operational-guidelines/access-ndis-operational-guideline/
access-ndis-determining-whether-prospective-participant-meets-access-criteria>.
151 Department of Social Services, 2019 Review of the NDIS Act and the New NDIS Participant Service Guarantee (Australian 
Government, 2020) <https://www.dss.gov.au/disability-and-carers-programs-services-for-people-with-disability-national-
disability-insurance-scheme/2019-review-of-the-ndis-act-and-the-new-ndis-participant-service-guarantee>.
152  L Michael, “NDIS Not Yet in Tune with the Needs of Participants” (Pro Bono Australia, 20 January 2020) <https://
probonoaustralia.com.au/news/2020/01/ndis-not-yet-in-tune-with-the-needs-of-participants/>.
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Once the delegate is satisfied that a person meets the access criteria, they become a participant153 and are 
entitled to a plan154 (which contains a statement of goals and aspirations155) and a statement of participant 
supports (which includes the participant’s R & N supports).156

IV. THREE CATEGORIES OF NDIS SUPPORT

One of the most important concepts for the NDIS is “support”. This is problematic in terms of the tension 
between cost and human need, as borne out by a developing body of law around decisions concerning 
R & N supports. It is not possible to devote full attention to this issue here. However, a brief outline of 
NDIS “supports” is necessary to illustrate the tension between cost and human need.

Under the NDIS, Australians who have permanent and substantial disabilities157 are entitled to 
individualised supports158 that are ordinarily wholly taxpayer-funded159 under the NDIS.160 As identified 
by the Productivity Commission, there are three kinds of supports for Australians living with disabilities: 
“general supports”; “informal supports”; and “reasonable and necessary supports”.161 The highest tier 
represents a cohort that requires R & N supports. For everyone else affected by disability, they might be 
entitled to support under the NDIS but not as “participants” in the scheme. General and R & N supports 
are defined under the NDIS Act,162 with the meaning of informal support constructed by reference to the 
NDIS Act and the Rules, mainly the National Disability Insurance Scheme (Supports for Participants) 
Rules 2013 (Support Rules).

A. General Support
General supports are services provided, or activities engaged in, by the NDIA that are of a co-ordination, 
strategic or referral service or activity. The defining feature of general supports is that they may be 
provided to people who do not meet the criteria to receive R & N supports, and who are not “participants” 
in the NDIS. Being a participant in the NDIS means that a person meets the criteria for access to R & 
N supports.

B. Informal Support
The PC Report described informal care as “vital to the care needs of people with disability – this will 
continue to be the case in the future, regardless of improvements in the provision of formal supports”.163 
It follows that the aim of the NDIS was never to displace the role of informal carers, but rather to “ensure 
that the balance between formal and informal supports is reasonable and sustainable”.164 The NDIA’s 
approach to identifying the formal supports that can be funded under the NDIS requires consideration 
of informal care.165 However, formal supports, including R & N supports, can include supports to assist 

153 National Disability Insurance Scheme Act 2013 (Cth) s 28.
154 National Disability Insurance Scheme Act 2013 (Cth) ss 18 (note), 32.
155 National Disability Insurance Scheme Act 2013 (Cth) s 33(1).
156 National Disability Insurance Scheme Act 2013 (Cth) s 33(2).
157 National Disability Insurance Scheme Act 2013 (Cth) s 34.
158 National Disability Insurance Scheme Act 2013 (Cth) s 9 (definitions).
159 McGarrigle v National Disability Insurance Agency (2017) 252 FCR 121, [94]; [2017] FCA 308.
160 National Disability Insurance Scheme Act 2013 (Cth) Ch 6.
161 Productivity Commission, n 5, 158ff.
162 National Disability Insurance Scheme Act 2013 (Cth) ss 4(11) (reasonable and necessary support), 13(2) (general support).
163 Productivity Commission, n 5, 130.
164 Productivity Commission, n 5, 130.
165 National Disability Insurance Scheme Act 2013 (Cth) s 34(1)(e).
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carers in their role providing informal care to a participant.166 Further, supplementing informal supports 
can reduce the likelihood of crisis167 and relinquishment,168 which can have devastating effects on the 
person with disability and their family. Given the underfunding that applied under the pre-NDIS State 
support system, the Productivity Commission anticipated that “in most cases, people would get greater, 
or more appropriate, support than at present”.169 One reason for this, recognised by the Commission, is 
that the “presence of informal supports will often conceal an underlying unmet need for formal supports 
since, absent appropriate formal supports, informal support will often ‘fill the gap’”.170

The Productivity Commission underpinned its argument for a reformed disability support system by 
describing the broader economic benefits that may emerge if informal supports are buttressed by the 
NDIS. By doing this, the Commission underscored the insurance characteristics of the NDIS: 

[T]he value of a functional system of formal care is also in its ability to pool risks. As in other areas of 
life, there is a benefit to society from pooling financial risks to reduce their impacts on individuals – this 
is the value of insurance.171 

It assumed a market approach to the provision of specialised formal supports and the supplementation of 
informal supports would result in economic efficiencies.

Therefore, one of the General Principles of the NDIS Act is that the “role of families, carers and other 
significant persons in the lives of people with disability” are to be “acknowledged and respected”.172 
This is applied by the Support Rules, which tether informal supports to the decision to fund R & N 
supports. Rule 3.4 requires a funding decision to take into account what is “reasonable” to expect family 
members to provide to a participant in the NDIS. This includes a consideration of the age and capacity 
of the informal support,173 the intensity of the support required,174 whether the provision of the support 
is “gender appropriate”175 and other risks, including whether the provision of the support interferes with 
educational or vocational pursuits.176

Consistent with the tension between cost and human need, the legislation seeks to strike a balance 
between the support that is expected to be provided pursuant to “community norms”,177 while ensuring 
that such expectations are not unreasonable. This expectation is intended to preserve parental obligations 
as “community norms” to children in the NDIS.178 Of course, the severity of the impairments arising 
from disability, or the child’s circumstances, may be such that children require additional R & N support, 
and indeed the NDIS Act and Support Rules permit a decision to this effect.179 The task for an NDIA 
delegate appears to involve benchmarking what is first “reasonable”, and then supplementing that level 

166  National Disability Insurance Scheme, Including Specific Types of Supports in Plans Operational Guideline – Sustaining 
Informal Supports (2019) <https://www.ndis.gov.au/about-us/operational-guidelines/including-specific-types-supports-plans-
operational-guideline/including-specific-types-supports-plans-operational-guideline-sustaining-informal-supports>.
167 Productivity Commission, n 5, 131.
168 Productivity Commission, n 5, 133.
169 Productivity Commission, n 5, 21.
170 Productivity Commission, n 5, 122.
171 Productivity Commission, n 5, 134.
172 National Disability Insurance Scheme Act 2013 (Cth) s 4(12).
173 National Disability Insurance Scheme (Supports for Participants) Rules 2013 (Cth) r 3.4(b)A.
174 National Disability Insurance Scheme (Supports for Participants) Rules 2013 (Cth) r 3.4(b)B.
175 National Disability Insurance Scheme (Supports for Participants) Rules 2013 (Cth) r 3.4(b)B.
176 National Disability Insurance Scheme (Supports for Participants) Rules 2013 (Cth) r 3.4(b)C.
177 Productivity Commission, n 5, 260.
178 National Disability Insurance Scheme (Supports for Participants) Rules 2013 (Cth) s 3.4(a).
179 National Disability Insurance Scheme (Supports for Participants) Rules 2013 (Cth) ss 34, 209 permit the Minister to make 
rules prescribing methods or criteria that must be followed to decide whether a support is R & N; National Disability Insurance 
Scheme (Supports for Participants) Rules 2013 (Cth) [3.4(a)] provides that a decision-maker must take into account reasonable 
family, carer and other support, in deciding the additional the R & N support that will be funded for a child.
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of support with R & N supports. Any decision to approve R & N support is meant to be unique to the 
participant.

The NDIA’s policy with respect to informal supports has changed since the first Operational Guidelines 
were published while the NDIS was in the early stages of the national rollout. The Operational Guideline 
“Sustaining Informal Supports (version 1)” contains considerably more detail than the current equivalent 
Operational Guideline available on the NDIA’s website.180 The original Guideline provided examples of 
how an informal support might require additional R & N support:

For example, baby-sitting for a young child so that parents could attend an event at night would be an 
ordinary living expense. However if the child participant’s disability was such that a baby-sitter needed 
a special qualification, the NDIS may fund the additional expense or training for the family’s usual 
babysitter to be able to look after the child.

Likewise, paying for an attendant carer for an adult participant who is only required because of the 
participant’s disability may be funded by the NDIS. 

For example, where parents of a child participant need time alone with their other children it may be 
appropriate to fund the participant’s attendance at specialised camp.181

While the current and former Operational Guidelines are not inconsistent with each other, the former 
arguably contained greater delineation between disability-related supports and non-disability-related 
supports. Operational Guidelines forming government policy should be sufficiently descriptive to 
facilitate transparency in relation to the delegate’s decision-making process. This is particularly important 
given the purpose of the NDIS and the consequences for participants if there is a deficiency in their R & 
N supports.

C. R & N Supports
To be eligible for R & N supports, a person must meet the access criteria and be a participant in the 
scheme. R  & N supports are those services, pieces of equipment, modifications and costs that are 
associated with the participant’s impairment, and that meet the NDIS funding criteria. R & N supports 
are what most people might think of when talking about entitlements or funding under the NDIS. In 
National Disability Insurance Agency v WRMF (WRMF), the Full Federal Court considered the proper 
construction of the phrase “reasonable and necessary”.182 It noted that “Parliament has chosen to use a 
composite phrase rather than to stipulate two distinct requirements”.183 The Court preferred the view 
that the ordinary meaning of the separate words “reasonable” and “necessary” would not be useful to 
determine whether a particular support might be an “R & N support”. Instead it found:

Both adjectives qualify the noun “support”, but they do so as a composite phrase. It is not fruitful to 
split them off and consider them separately, just as it is neither fruitful nor appropriate to attempt any 
exhaustive or authoritative judicial definition of them.184

As mentioned above, there is also the risk that politics can influence the development of policy. WRMF 
illustrates the politics policy nexus. There, the particular matter concerned the NDIA’s decision to decline 
a request for “services of a person described as a sex worker”.185 Overturned in the AAT, the NDIA 
appealed on five grounds (with a sixth ground abandoned before the hearing). The Full Federal Court 
dismissed the appeal and, in its reasons, cited186 the Tribunal’s identification of the power available to the 

180  National Disability Insurance Scheme, Sustaining Informal Supports (Operational Guidelines, 2019) 11 <https://
www.ndis.gov.au/about-us/operational-guidelines/including-specific-types-supports-plans-operational-guideline/
including-specific-types-supports-plans-operational-guideline-sustaining-informal-supports#11>.
181 National Disability Insurance Scheme, Supports for Sustaining Informal Support (Operational Guidelines, 2014).
182 National Disability Insurance Agency v WRMF (2020) 378 ALR 449; [2020] FCAFC 79.
183 National Disability Insurance Agency v WRMF (2020) 378 ALR 449, [149]; [2020] FCAFC 79.
184 National Disability Insurance Agency v WRMF (2020) 378 ALR 449, [150]; [2020] FCAFC 79.
185 National Disability Insurance Agency v WRMF (2020) 378 ALR 449, [4]; [2020] FCAFC 79.
186 National Disability Insurance Agency v WRMF (2020) 378 ALR 449, [157]; [2020] FCAFC 79.
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government to amend the rules. This power was, at the time of the Tribunal’s decision, one that required 
unanimous agreement of “host jurisdictions” (ie the various States and Territories of Australia).187 On 25 
July 2020, some 17 days after the decision of the AAT, the government introduced the National Disability 
Insurance Scheme Amendment (Streamlined Governance) Bill 2019 (Cth), which has since come into 
effect. Among other things, it removed the requirement for unanimous “host jurisdiction” agreement. It 
can be seen from this sequence of events that governments can press policy positions in merit review, and 
where that fails they will legislate to change the scheme. As the Court observed in WRMF:

What drove the Agency’s blanket approach was never clearly revealed in its explanations to the respondent, 
its media release, or in its submissions to the Tribunal or to this Court. It is difficult to tell whether an 
accurate descriptor of the Agency’s position is “political”, or “moral” or another adjective.188

What constitutes R & N support will change over time, likely expanding as new innovative supports are 
identified, or, equally, as the efficacy of existing supports is challenged by emerging research. Although 
there is no exhaustive definition, R & N supports might include by way of example: assistive technology; 
vehicle modifications; home modifications; support workers for personal care or to go out and see a 
movie; and therapy supports focused on maintaining function. Innovation itself is an Object in the Act 
to “promote the provision of high quality and innovative supports that enable people with disability to 
maximise independent lifestyles and full inclusion in the community”.189

A participant with a particular clinical diagnosis might not be entitled to the same R  & N supports 
as another participant with the exact same clinical diagnosis as they may have differing degrees of 
functional impairment.

A substantial proportion of the matters reviewed by the AAT relate to decisions by the NDIA on whether 
a particular support is R & N. The matter of McGarrigle v National Disability Insurance Agency provides 
judicial instruction on how R & N decisions should be made, including insight into the extent to which 
the financial sustainability of the NDIS weighs into these decisions.190

This nexus between the different categories of support and access to the NDIS itself highlights the 
tension between cost and human need. This tension has resulted in distress to people attempting to 
engage with the NDIS and has been documented in media reports and in the developing body of law 
around decisions concerning “reasonable and necessary” supports. The tension between cost and human 
need in the law governing the availability of R & N supports warrants more attention than is possible 
here and needs more consideration in the academic literature.

V. CONCLUSION

This article  intended to fill a gap in the academic literature by outlining the legislative framework 
supporting the NDIS access process, while engaging with Carey’s call to contemplate “known limitations 
in the NDIS legislation worth reviewing”.191 To accomplish this, it connected the existing extra-legal 
literature with a summary of the law governing access to the NDIS and the types of supports it provides. 
Touted as Australia’s biggest reform since Medicare, the NDIS shoulders similar responsibility in terms 
of ensuring human needs are met and at the same time remaining financially sustainable. These dual 
responsibilities are embedded in the NDIS Act establishing the NDIS and administered by the NDIA.192

The NDIS is a commendable achievement as a policy reform because of the consensus necessary to 
bridge the fragmented and vested interests of the former State and Territories’ approaches to disability. 
However, the implementation and development of the NDIS are arguably going to pose greater challenges 
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Navigating the Australian National Disability Insurance Scheme

(2020) 28 JLM 145 163

than its conception. If the NDIS is to transcend the “underfunded, unfair, fragmented, and inefficient” 
system it replaced to provide people with choice and certainty of access to appropriate supports,193 then 
it cannot be dominated by concern with the financial sustainability of the system. This is a critical factor, 
which arose in the only substantive Federal Court of Australia decision to date.194 Instead, decisions 
about access and supports need to be made independently on the basis of human need if Australia is to 
meet the minimal obligations under the CRPD195 and the express objectives and laudable principles in 
the NDIS Act.196

Questions about financial sustainability were intended to be addressed by an actuarial approach to 
funding including the establishment of a dedicated reserve fund and the creation of a quasi-market in 
the provision of supports. According to the Productivity Commission, this would minimise demands 
on expenditure from general revenue, provide “a buffer against” any “unpredictability” and “avoid 
rationing” if there was ever any shortfall in funding.197 The rationale behind this model was that over 
time, as more information became available, the NDIS would be better placed to understand the risk 
profile.

However, critics198 and the recent government review199 of the NDIS have both observed problems in 
regard to access and the provision of supports. These issues have arguably arisen because concerns 
about cost appear to lurk in the shadows of decisions about access and the provision of supports, and 
are also embedded in the legislative framework itself. While cost concerns are legitimate, and the AAT 
is required by law to consider the financial sustainability of the NDIS in undertaking merits review, the 
relative importance of costs should not outweigh the other factors decision-makers are bound to consider. 
Most of the access decisions examined in this article have explicitly referred to the Objects of the NDIS 
Act regarding its financial sustainability,200 or have referred to the division between “service systems” in 
order to ensure that the supports provided by the NDIS do not inadvertently subsidise systems such as 
the health system.201

While the cost tension exists in access decisions, it is undoubtedly more prominent in R & N decisions, 
and notably in the case of McGarrigle. Access and the provision of supports are also affected by 
ministerial guidelines.202 These guidelines forming government policy have been revised several times, 
as the NDIA grapples with its obligation to explain how it has operationalised the scheme. While the 
NDIA has revised its policy position following significant AAT decisions,203 it must continue to weave 
the principles established in the AAT and the courts into the guidelines, which are the regulatory fabric of 
the NDIS. At the same time, the NDIA must be willing to reflect on and aspire to the NDIS as envisioned 
by the Productivity Commission, and those who championed the concept prior to the 2020 Summit. 
This will require, as Carey has suggested, all those with an interest in the success of the NDIS to resist 
concluding that it has failed.

193 Productivity Commission, n 5, 2.
194 McGarrigle v National Disability Insurance Agency (2017) 252 FCR 121, [110]; [2017] FCA 308.
195 Convention on the Rights of Persons with Disabilities, n 1.
196 National Disability Insurance Scheme Act 2013 (Cth) ss 3–4.
197 Productivity Commission, n 5, 449.
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The “blueprint for reform”204 is still viable. However, there is a need to examine the legislative and 
common law aspects of the NDIS closely. If the cost tension is responsible for undermining the 
implementation of the NDIS, it will also be a legacy of decisions of the AAT and courts, the submissions 
and contentions of the NDIA as the respondent, and the government’s response in the form of policy 
development following significant decisions. Equally, if implementation of the NDIS is successful, it 
will be because these same actors mitigate against cost concerns dominating human need.

204 Carey, n 13, 1.


