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Providing immigration assistance to a
non-citizen for the purpose of acquiring a visa
to enter or remain in Australia is an area
closely and uniquely regulated in Australia.
The Migration Act 1958 (Cth) (the Migration
Act) makes it an offence for a person
(including lawyers) to provide immigration
assistance if they are not a registered
migration agent1. According to one arm of the
legislative definition of immigration
assistance, a person provides immigration
assistance where that person uses, or purports
to use, knowledge of, or experience in,
migration procedure to assist a visa applicant
by preparing a visa application, advising the
visa applicant about the visa application or
preparing for proceedings before a court or
review authority in relation to the visa
application or representing the visa
applicant2.

In order to register as an agent with the
Office of the Migration Agents Registration
Authority (OMARA), applicants must meet
legislative requirements including knowledge,
English language ability and character.

This article focuses on the knowledge
requirement and traces how this requirement
has changed over time, often in response to
the development of migration legislation since
1901. In doing so, we learn more about the
origin of the migration advice profession and
also gain perspective on the most recent
changes to knowledge requirements for
migration agent registration.

The role of Migration Agents
In addition to the Migration Act, the Code

of Conduct for registered migration agents
(the Code) and the Occupational Competency
Standards for Registered Migration Agents
(the OCS) underscore the importance of legal
knowledge as a fundamental aspect of the role
of a migration agent.

Registered migration agents in Australia
are bound to conduct themselves in
accordance with the Code3, prescribed by the
Migration Agents Regulations 1998 (Cth)
(Migration Agents Regulations)4. Under the

Code, agents are bound to “demonstrate a
sound working knowledge of the Migration
Act and Migration Regulations, and other
legislation relating to migration procedure,
and a capacity to provide accurate and timely
advice”5. Breaching the Code gives rise to
disciplinary action by OMARA.

The Occupational Competency Standards
for Registered Migration Agents (OCS),
developed for the Department of Immigration
and Border Protection in 2011 and updated in
2016, state that the “key purpose of registered
migration agents is to provide professional
advice and assistance to organisations and
individuals on Australian migration matters
in an ethical manner and in accordance with
the Code of Conduct”6.

Various standards within the OCS specify
that the role of an agent at different stages of
the visa application process should be
performed with a “detailed knowledge of
relevant legislation and government policy
and in accordance with the ethical principles
and the Code of Conduct”7. Within those
standards, agents should demonstrate the
ability to research and interpret the relevant
law and policy and advise clients accordingly.

Underpinning the legal definition of
immigration assistance, the Code, and the
OCS, is the ability of an agent to provide
accurate advice to visa applicants and
non-citizens on provisions of the Migration
Act and Migration Regulations. An integral
part of an agent’s role is to refer to and
interpret the migration legislation in order to
provide advice on visa options, refusals,
potential visa cancellations, detention and
removal, to name but a few.

It is therefore interesting to note that in
order to become a registered migration agent,
it is not necessary for applicants to hold a law
degree or a legal practising certificate. While
one of the prescribed knowledge requirements
in order to register with OMARA as a
migration agent is to hold a current legal
practising certificate, it is also possible, as an
alternative, to register as an agent by
completing both (a) the Graduate Diploma or
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Masters of Australian Migration Law &
Practice and (b) the Capstone Assessment8.
Current statistics reveal that the majority of
registered migration agents do not hold a legal
practising certificate9.

In order to understand how the unique
regulatory framework and requirements for
registration as migration agent have evolved,
it is useful to trace the development of
migration legislation in Australia since 1901.
By understanding how the government has
controlled the entry and removal of
non-citizens we also learn more about how
the role of migration agents has developed
and been regulated over time.

History of Migration Legislation
Today, in order to enter and remain

lawfully in Australia, a non-citizen must hold
a valid visa10. Detailed criteria for over
90 visas are set out in Schs 1 and 2 of the
Migration Regulations 1994 (Cth). In order
to be granted a visa, a visa applicant must
make a valid application for a visa of a
particular class11 by satisfying the specific
criteria for that visa class as set out in Sch 112.
If a valid application is made, the minister
must consider the application13 and grant the
visa if he considers that the non-citizen
satisfies the visa criteria in Sch 214.

For newcomers to this area, it is important
to understand that the present legislative
framework, specifically the Migration
Regulations providing objective criteria for
visa grant, was introduced just 30 years ago.
Prior to this, from 1901 when the
Immigration Restriction Act 1901 (Cth)
(Immigration Restriction Act) was passed,
until 1989, there were no legislative visa
criteria as such. Both the Immigration
Restriction Act and its successor, the
Migration Act 1958 (Cth), can be described as
“machinery” legislation15 that provided the
framework in which departmental decision-
makers applied a range of departmental
policies to determine permission to enter
Australia. Permission to enter depended
largely on the discretionary application of
these policies by departmental officers or the
minister16.

A well-known example of these powers
can be seen in the infamous dictation test, a
central pillar of the White Australia Policy.
Under the Immigration Restriction Act, the
dictation test was the primary mechanism by
which departmental officers controlled entry

into Australia17. Wide discretionary powers
were given to officers in order to enable them
to exercise this power18.

The Migration Act repealed the
Immigration Act 1949 (Cth)19 and the
dictation test was no longer used as a
mechanism for allowing or prohibiting entry
into Australia. However, while the Migration
Act replaced the dictation test as the primary
means of controlling entry into Australia with
“entry permits”20, it did not change the
discretionary nature of departmental decision
making. The Migration Act, like its
predecessor, provided no criteria on which to
base decisions to grant entry to non-citizens
and remained a framework in which the
departmental policy of the day could be
exercised according to the discretion of the
departmental officers21.

Policy relating to administrative and
procedural rules was contained in
departmental instructions and manuals.
While these documents became more
accessible after the passing of the Freedom of
Information Act 1982 (Cth)22, the
discretionary nature of departmental
decision-making with respect to visa grant
continued until 1989 when departmental
policy was codified.

Two key reviews in the 1980s23 and the
Government-commissioned Committee to
Advise on Australia’s Immigration Policies
were critical of the department’s wide
discretionary powers. Recommendations
from these reviews as well as the increasing
judicial review of departmental decisions
were factors contributing to the government
passing legislation to amend the existing
Migration Act24. These amendments enabled
the Migration Regulations 1989 (Cth)25 and
the creation of objective visa criteria codified
in legislation for the first time in the history of
Australia.

The emergence and regulation of
Migration Agents

There are currently 7317 registered
migration agents. Of these 29.3% of agents
registered hold a legal practising certificate26.
Persons wishing to register as an agent who do
not possess a legal practising certificate must
successfully complete a Graduate Diploma in
Australian Migration Law & Practice and a
separate Capstone Assessment27, which is
administered by an independent provider28.
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A cohesive and identifiable group known
as registered migration agents emerged only
after 1992, when the registration scheme we
are familiar with today was introduced. Prior
to this the number of people providing
assistance to migrants seeking to enter and
remain in Australia was small with numbers
only increasing in the 1980s29. Prior to 1992,
apart from the small number of migration
agents, persons providing migration advice
often did so in the context of other roles such
as lawyers or financial advisers30. While the
numbers were small, early attempts to
regulate those advising in the area were made.

Historical attempts to regulate
migration agents

The first mechanisms for regulating
migration agents in Australia were introduced
in 1948 when persons wishing to become
registered agents could apply to do so. The
penalty for providing services in relation to an
application for admission to Australia
without being registered was two hundred
pounds or 1-year imprisonment31. To
register, the applicant needed to provide
evidence of their “good fame, integrity and
character”32 and upon registration, the agent
would be issued with a certificate of
registration33. There was no requirement to
show knowledge or understanding of
migration law or policy.

In 1958, the Migration Act put an end to
this early registration scheme based on the
reasoning that a certificate of registration
implied that the department was vouching for
the agent34. The new scheme in Div 6 of the
Migration Act provided that a person was
deemed to act as an “immigration agent” if he
demanded or received a reward for services
relating to an application or representations
to a minister or department for entry into
Australia35. If so deemed, immigration agents
were thereby required to deliver a notice of
their intention to act as such to the secretary
of the department. Once again, there was no
requirement relating to knowledge of
migration law or policy but instead an explicit
acknowledgment that the role of an
“immigration agent” necessarily involved
making representations to the minister or
decision-maker.

The perception that a migration agent was
a person who attempted to wield influence for
the purpose of directing departmental
discretion in favour of their client, can also be

glimpsed in the second reading speech for the
Migration Legislation Amendment Bill 1989
(Cth). In his speech, Senator Robert Ray,
Minister for Immigration, Local Government
and Ethnic Affairs, criticises the existing
discretionary powers under the Migration Act
and states that decision-making guidelines are
“subject to day-to-day political intervention
in individual cases”36. In addition to
codifying departmental policies, the
Bill attempts to address this issue by
introducing provisions into the Migration Act
making it an offence for a person to make a
false or misleading statement in relation to
their capacity to influence a decision37.

Prior to codification, the lack of
transparency in the decision-making process
meant that the nature of migration advice was
clearly different to today. As departmental
policy was contained in internal manuals and
not publicly available, it was not possible to
predict the basis on which an entry permit
might be granted. The policies on which
departmental decisions were based could also
be changed at any time38. Persons working as
migration agents therefore used their contacts
within the department and political system to
help secure visa outcomes for clients39.

When departmental policy was codified in
1989 and visa criteria made visible in the
Regulations it became feasible, for the first
time, to predict a visa outcome based on a
non-citizen’s ability to meet those criteria. At
the same time, due to the complexity of the
visa system, the need to interpret statutory
drafting, as well as frequent amendments to
the legislation40, a greater need for expert
advice on interpreting those provisions
arose41. These factors led to a demand for
migration advice and a corresponding
increase in the number of persons advising in
this area.

The Migration Agents Registration
Scheme

Following codification, advising on
immigration matters became more
complicated and the potential for incorrect
advice to be given increased. In 1992, the
Migration Agents Registration Scheme (the
Scheme) was introduced in response to the
rapid growth in the number of persons
providing immigration assistance and the
corresponding rise in complaints from
consumers. In 1991 the Australian Migration
Consultants Association, the nascent

Bulletin 80 © LexisNexis.............................................................................................9



professional body for migration agents
representing 190 registered agents, urged
regulation of the industry, claiming that the
600 unregistered agents in Australia were
largely responsible for complaints of
overcharging and incorrect advice42.

The AMCA was not alone in calling for
regulation and in 1992 the Migration Act was
amended and a new Pt 2A inserted, which
established the first iteration of the regulatory
scheme we know today43. While this was not
the first time that the government attempted
to regulate the activities of persons working in
this field, it was the most comprehensive.

The Scheme reintroduced a registration
process and provided that a person who was
not a registered agent must not give
immigration assistance44. Applications for
registration were considered in the first
instance by the Secretary of the Department of
Immigration45, who would refer the
application to the Scheme Board if the
applicant was not the holder of a prescribed
qualification or did not, in the Secretary’s
opinion, have a “sound knowledge of
migration procedure”46. The prescribed
qualifications included a law degree or
qualification as a barrister and/or solicitor47.

The Scheme therefore empowered the
secretary to determine what constituted a
sound knowledge of migration procedure.
The department provided evidence to the
1995 Joint Standing Committee for
Migration (the JSC) inquiry into the Scheme
that it considered this requirement satisfied if
the following evidence was provided:

• a pass in a course on migration law from
an Australian university;

• an exam conducted by the Migration
Institute of Australia (MIA)48; or

• a certificate of sound knowledge issued
by an organisation licensed under the
Scheme to constitute sound knowledge of
migration procedure49.

The JSC report also noted that agents who
were already operating at the time the Scheme
began were eligible to register. These agents
were required to demonstrate “substantial
experience” in migration procedure, which
required having undertaken a minimum of
24 cases in five migration categories in the
2 years prior to application50.

As a result of its inquiry, the JSC found
that the sound knowledge requirements
needed to be more specific and identifiable. It

recommended that a sound knowledge of
migration procedure be defined as the
successful completion of an exam or course
approved by the Scheme Board. The MARA51

subsequently launched a review of entry-level
training requirements culminating in a 1999
Report “The Knowledge Requirement for
Registration as a Migration Agent: A Review
of Current Procedures”52. The report
recommended more consistency and
standardisation in the way that the sound
knowledge requirements were assessed.

Following this report, MARA created the
Entry Level Knowledge Assessment
Committee (ELKAC) to provide
recommendations in relation to the
definitions of sound knowledge, extent of
knowledge and methods of assessment. In
response to ELKAC recommendations for
consistent course content across providers,
MARA required providers to show that they
had included ten common questions provided
by MARA in their course exams53.

Competence of agents was also identified
as a concern in the 1999 Departmental
Review of Statutory Self-Regulation of the
Migration Advice Industry. The report noted
agent competence as “the primary issue in
three-quarters of complaints received by
MARA in 1998–99”54. The report also noted
MARA’s concerns regarding the differing
standards and variations of courses
completed to demonstrate competence and
recommended prioritising the development of
national competency standards and
assessment against those standards.
Recommendations for a more comprehensive
course and examination integrating skills as
well as knowledge were also made in the
2001–2002 Spicer report55.

In 2004 amendments were made to the
Migration Act and Migration Agents
Regulations via the Migration Legislation
Amendment (Migration Agents Integrity
Measures) Act 2004 (Cth) which further
standardised entry requirements for
registration. These amendments introduced a
prescribed exam for those who did not hold
prescribed qualifications for registration as a
migration agent. The sound knowledge
requirement in s 290(2)(b) was repealed.

Section 289A provides that an applicant
for initial registration56 must satisfy MARA
that he or she:
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(c) has completed a prescribed course within
the prescribed period and has passed a
prescribed exam within the prescribed
period or

(d) hold the prescribed qualifications57.

In 2004 MARA approved the Migration
Advice Professional Knowledge Entrance
Examination (MAPKEE) as the prescribed
exam58.

MARA responded to ELKAC’s
recommendations to develop a common
curriculum and course providers were invited
to show how their courses met certain
learning outcomes in preparation for the
MAPKEE. This information was published on
the MARA website but MAPKEE preparation
courses were not otherwise approved or
accredited59.

In 2006, following further reports and
consultation60, MARA approved the
Graduate Certificate of Australian Migration
Law & Practice (Graduate Certificate) as a
prescribed course as well as recognising
self-directed study in migration law and
procedure completed before 15 July 200661.
This was the first time that MARA had
identified prescribed courses for the purpose
of reg 5 of the Migration Agent
Regulations62.

Common assessment items embedded
within the Graduate Certificate were
approved by MARA as the prescribed exam in
addition to the MAPKEE63. Persons who had
passed the MAPKEE exam prior 15 July 2006
remained eligible to register.

The 2007–08 Review of Statutory
Self-Regulation of the Migration Advice
Profession (the Hodges Report)
recommended that the knowledge
requirements for registration as an agent be
increased to a Graduate Diploma program
and a year of supervised practice for newly
registered agents64.

However, the Graduate Certificate
remained the prescribed course, with
embedded assessment items common to all
providers of the program for another decade.
In its final report, the 2014 Independent
Review of the Office of the Migration Agents
Registration Authority65 (the Kendall Report)
made the following recommendations relating
to the knowledge requirement:

• the Graduate Certificate be replaced with
a Graduate Diploma;

• after initial registration, agents
undertake 12 months mandatory
supervised practice; and

• completion of a capstone exam after the
12-month supervision period which is
de-linked from the prescribed course and
course providers.

In 2017, for the purposes of s 289A,
OMARA approved the Graduate Diploma as
the prescribed course and completion of an
independent capstone assessment as the
prescribed exam, effective
from January 2018. Supervised practice,
while recommended by both the Hodges and
Kendall Reports, has yet to be implemented.

The migration advice profession has
continued to grow over the last three years,
with a small decrease shown in the latest agent
activity report from OMARA66. High failure
rates of candidates sitting the first intakes of
the capstone assessment after graduating
from the Graduate Diploma make the
prescribed exam the highest barrier to
registration in the history of migration agent
regulation. It remains to be seen whether
recent adjustments to the capstone assessment
(implemented following complaints to the
OMARA by graduates and stakeholders), will
have a significant impact on the number of
graduates successfully completing this exam.

In the meantime, knowledge requirements
for registration and migration agent
competence continue to be scrutinised. The
JSC on Migration’s 2019 Report of the
inquiry into efficacy of current regulation of
Australian migration and education agents,
recommended another review into the
effectiveness of current registration
requirements with respect to technical
proficiency through education. It also echoed
the recommendations of the Hodges and
Kendall Reports in relation to a mandatory
period of supervised practice. In the author’s
view, supervised practice will make the most
significant impact on the ability of newly
registered agents to not only successfully
complete the prescribed exam but more
importantly, provide new agents with a
scaffolded and supported transition from
formal study to professional life.

Bulletin 80 © LexisNexis ...........................................................................................11



Footnotes

1. Section 280 of the Migration Act 1958 (Cth) (Migration Act).
2. Section 276 of the Migration Act. The definition also includes using knowledge and experience in

migration procedure to advise visa cancellation review applicants and persons who are acting as
sponsors for visa applicants.

3. Section 314 of the Migration Act.
4. Regulation 8, Sch 2 of the Migration Agents Regulations 1998 (Cth) (the Migration Regulations).
5. Clause 2.3 of the Code of Conduct for Registered Migration Agents 2017.
6. Occupational Competency Standards for Registered Migration Agents 2016, p 5.
7. Standards 2, 3, 4 and 5 of the Occupational Competency Standards for Registered Migration

Agents 2016.
8. Section 289A of the Migration Act 1958 (Cth), reg 5 of the Migration Regulations, Migration (IMMI

18/003: Specified courses and exams for registration as a migration agent) Instrument 2018
F2017L01708.

9. Migration Agent Activity Report 1 July–31 December 2018: Half-Yearly Report on the Provision of
Immigration Assistance in Australia.

10. Sections 13(1) and 42 of the Migration Act.
11. Section 45.
12. Section 46 (which also provides further requirements for making a valid visa application common to

all visa classes).
13. Section 47.
14. Section 65 (which also provides that the grant of the visa not be prevented by various factors set out

in the Act).
15. Human Rights Commission, Human Rights and the Migration Act 1958 (Report No 13) (1985)

<https://www.humanrights.gov.au/sites/default/files/HRC_Report13.pdf>, pp 4 and 5.
16. Above; Kathryn Cronin, “Concerning Equity and Control: A Look at the New Immigration Law”

[1990] (June) Law Society Journal 50.
17. Section 3(a) of the Immigration Restriction Act (Cth) 1901: The immigration into the Commonwealth

of the persons described in any of the following paragraphs … is prohibited, namely: (a) Any person
who when asked to do so by an officer fails to write out at dictation and sign in the presence of the
officer a passage of fifty words in length in an European language directed by the officer.

18. Sean Cooney, The Transformation of Migration Law, 1995.
19. The consolidated Immigration Restriction Act and subsequent amendments.
20. Section 6 of the Migration Act (as made in 1958).
21. Human Rights Commission, Human Rights and the Migration Act 1958 (Report No 13, April 1985),

<https://www.humanrights.gov.au/sites/default/files/HRC_Report13.pdf>.
22. Cooney, above n 18.
23. Administrative Review Council (Australia), Review of Migration Decisions: Report to the

Attorney-General (Report No 25, 1986), Australian Government Publishing Service, 1986; Human
Rights Commission, above n 15.

24. Cooney, above n 18.
25. The Migration Legislation Amendment Act 1989 (Cth).
26. Migration Agent Activity Report 1 July–1 December 2018: Half-Yearly Report on the Provision of

Immigration Assistance in Australia, above n 9.
27. Regulation 5 of the Migration Regulations, Migration (IMMI 18/003: Specified Courses and Exams

for Registration as a Migration Agent) Instrument 2018, F2017L01708.
28. Currently the College of Law.
29. Joint Standing Committee on Migration, Parliament of Australia, Protecting the Vulnerable?

Migration Agents Registration Scheme (Report, May 1995).
30. Above.
31. Section 14E of the Immigration Act 1948 (Cth) (the Immigration Act).
32. Joint Standing Committee on Migration, above n 29. Section 14H of the Immigration Act.
33. Section 14H(5) of the Immigration Act.
34. Explanatory Memorandum, Migration Bill 1958 (Cth), p 17.
35. Section 46 of the Migration Act, as made.
36. “Commonwealth, Parliamentary Debates, Senate, 5 April 1989, Robert Ray, Minister for

Immigration, Local Government and Ethnic Affairs”.
37. Section 46 of the Migration Act (former s 46 was repealed, as was the entire Div 6).
38. Cooney, above n 18.
39. Dr Mary Crock, “Judicial Review and Part 8 of the Migration Act: Necessary Reform or Overkill?”

(1996) 18 Sydney Law Review 267; Katharine Betts, “The Law and the Management of Australian
Immigration” (1995) 3(2) People and Place 42.

40. Cooney, above n 18.
41. Joint Standing Committee on Migration, above n 29.
42. Amanda By, “Migration Agents Urge Regulation”, Canberra Times, 5 September 1991.
43. Migration Amendment (No 3) Act 1992 (Cth).

12 ...........................................................................................Bulletin 80 © LexisNexis



44. Section 114(F) of the Migration Amendment (No 3) Act 1992 (Cth): this section also provided some
exceptions to registration — for example, if the immigration assistance was given without fee or
reward, a member of a diplomatic mission.

45. Section 114P of the Migration Amendment (No 3) Act 1992 (Cth).
46. Section 114T: There were other conditions which would trigger a referral to the Board, such as

bankruptcy.
47. Regulation 4 of the Migration Agents Regulations 1992 (Cth) as made.
48. The professional body representing registered migration agents in Australia was established in 1992.
49. Joint Standing Committee on Migration, above n 29.
50. Above, 12.
51. In March 1998 the government appointed the MIA to act in the role of the Migration Agents

Registration Authority (MARA). The MIA continued in this role until 2009 when the Office of the
MARA began operating as a separate entity within the Department of Immigration (see Kendall
Report 2014).

52. Dr Christopher N Kendall, 2014 Independent Review of the Office of the Migration Agents
Registration Authority Final Report, 2014, <https://archive.homeaffairs.gov.au/
ReportsandPublications/Documents/reviews-and-inquiries/omara-review.pdf>.

53. Above.
54. Department of Immigration and Multicultural Affairs, Review of Statutory Self-Regulation of the

Migration Advice Industry (Report, August 1999) (1999), p 39.
55. Department of Immigration Multicultural and Indigenous Affairs, Review of Statutory

Self-Regulation of the Migration Advice Industry (Report, September 2002) (2002).
56. Or who is applying to be registered more than 12 months after the end of their previous registration.
57. Regulation 5 of the Migration Agents Regulations 2008 (Cth) provides that the prescribed

qualifications are a legal practising certificate issued by an Australian body authorised by law to issue
it.

58. MARA Prescribed Examination Notice 22/06/2004, FRLI F2005B00061.
59. Kendall, above n 52.
60. Above.
61. MARA Prescribed Course Notice 11/05/2006, FRLI2006L01552 (note later LI in 09/06).
62. Explanatory statement to MARA Prescribed Course Notice 11/05/2006, F2006L01552.
63. Prescribed Exam Notice 31/5/2006, FRLI F2006L01707.
64. The Hon John Hodges, 2007–08 Review of Statutory Self-Regulation of the Migration Advice

Profession Final Report, 2008, <https://www.ombudsman.gov.au/__data/assets/pdf_file/0019/33616/
2007-08_review_of_statutory_self-regulation_of_the_migration_advice_profession.pdf>.

65. Kendall, above n 52.
66. Migration Agent Activity Report 1 July–31 December 2018: Half-Yearly Report on the Provision of

Immigration Assistance in Australia, above n 9.

Bulletin 80 © LexisNexis ...........................................................................................13




