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The Regulation of Cryptocurrency to Remunerate 

Employees in Australia  

Craig Cameron*  

Cryptocurrency is a method of remunerating employees (‘crypto-remuneration’). 

However, crypto-remuneration has not been examined within the existing 

regulatory framework governing labour. This article explores the regulation of 

crypto-remuneration in Australia, specifically how labour, taxation and 

superannuation laws (State regulation), as well as the parties themselves (self-

regulation) may regulate cryptocurrency as a method of reward for labour. It is 

argued that the Fair Work Act 2009 (Cth) and associated state legislation 

prohibits the payment of wages in cryptocurrency, and treats crypto-remuneration 

as a non-monetary benefit. The impact of regulation on how the parties may 

structure the remuneration package in the contract of employment is examined. 

Regulatory, price volatility and operational risks of crypto-remuneration are 

identified, as well as recommendations to stakeholders that can manage these 

risks. 

I Introduction 

Cryptocurrency is an investment (albeit a speculative one), and a novel payment for goods 

and services. A small, but growing number of employers are considering adopting, or 

have adopted, cryptocurrency as a method of paying employees for their service (crypto-

remuneration).1 This article is forward-looking, assuming cryptocurrency will be more 

broadly adopted as a method of reward for labour, and therefore the regulation of crypto-

remuneration will be an increasingly significant issue for various stakeholders including 

employers, employees, advisors and regulators. In fact, the prospect of employees being 

remunerated with cryptocurrency has attracted the attention of Australian and New 

 
* Senior Lecturer, Griffith Business School, Griffith University. The author thanks the two anonymous 
referees for their valued insights and feedback on this article. 
1 Singapore blockchain company Ten-X distributes employee bonuses in Pay Tokens, the company’s own 
digital token: A Nghiem, ‘Bitcoin: Would You Want to Get Paid in Cryptocurrency?’, BBC News, 27 
December 2017; L Barron, ‘Are Bitcoin Salaries the Future? This Japanese Internet Company Thinks So’, 
Fortune, 14 December 2017. The author is also aware of Australian employers who have sought legal advice 
about crypto-remuneration. 
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Zealand tax authorities. The Australian Taxation Office (ATO) recently published their 

‘current view of the income tax implications of common transactions involving 

cryptocurrency’, which included a section on paying salary or wages.2 Similarly, Inland 

Revenue in New Zealand recently acknowledged that ‘[i]t is becoming more common for 

employees (particularly those working in crypto-asset-related industries) to receive 

remuneration in crypto-assets’,3 and has recently published binding rulings with respect 

to the income tax regulation of crypto-assets.4 Clearly, tax regulators foresee the use of 

cryptocurrency to remunerate employees and are taking steps to ensure that personal 

income tax is payable on crypto-remuneration.  

Cryptocurrency has been examined by Australian authors and government 

authorities in the context of criminal law,5 taxation law,6 consumer protection law,7 

bankruptcy and insolvency law,8 and wills and estates.9 However most regulatory 

attention, both in Australia10 and overseas,11 has focused on the treatment of 

cryptocurrency as a financial product or financial service, particularly in relation to the 

 
2 Australian Taxation Office, Tax Treatment of Cryptocurrencies in Australia — Specifically Bitcoin, 18 
June 2019, ATO, Canberra, at <https://www.ato.gov.au/General/Gen/Tax-treatment-of-crypto-currencies-
in-Australia---specifically-bitcoin/> [para 2] (accessed 2 December 2019). 
3  Inland Revenue Department (NZ), Income Tax — Salary and Wages Paid in Crypto-Assets, Public Ruling 
BR PUB 19/01, IRD, Wellington, 2019, at [3].  
4Ibid; Inland RevenueDepartment (NZ), Income Tax – Bonuses Paid in Crypto-Assets, Public Ruling BR 
PUB 19/02, IRD, Wellington, 2019.   
5 See, eg, P Reeves and G Willcock, ‘Australia’, in J Dewey (Ed), Blockchain & Cryptocurrency Regulation 
2019, Global Legal Group Ltd, London, 2019, p 198 at p 203. 
6 See, eg, ATO, ‘Tax Treatment of Cryptocurrencies’, above n 2; ATO, Income Tax: Is Bitcoin a ‘Foreign 
Currency’ for the Purposes of Division 775 of the Income Tax Assessment Act 1997?, Taxation 
Determination 2014/25 (TD 2014/25), ATO, Canberra, 2014; ATO, Income tax: Is Bitcoin a 'CGT Asset' 
for the purposes of Subsection 108-5(1) of the Income Tax Assessment Act 1997?, Taxation Determination 
(TD) 2014/26, ATO, Canberra, 2014; ATO, Fringe Benefits Tax: Is the Provision of Bitcoin by an Employer 
to an Employee in respect of their Employment a Property Fringe Benefit for the purposes of Subsection 
136(1) of the Fringe Benefits Tax Assessment Act 1986?, Taxation Determination (TD) 2014/28, Canberra, 
2014. 
7 See, eg, Australian Securities and Investments Commission, Initial Coin Offerings and Crypto-Assets, 
Information Sheet No 225, ASIC, Canberra, May 2019. Cryptocurrency transactions may also be the subject 
of misleading or deceptive conduct relating to the employment contract: see, eg. Competition and Consumer 
Act 2010 (Cth) (Australian Consumer Law) Sch 2 ss 18, 31. 
8  D Kreltszheim, ‘Taking and Enforcing Security over Cryptocurrency’ (2018) 34 ABFLB 105; L Pascoe 
and J Scott, ‘Identifying and Dealing with Cryptocurrency Assets in Corporate Insolvency’ (2018) 30 
ARITA 18; Australian Financial Security Authority, Dealing with Cryptocurrency in a Bankrupt Estate, 
AFSA, (accessed 23 July 2020) at <https://www.afsa.gov.au/insolvency/i-am-practitioner/dealing-
cryptocurrency-bankrupt-estate> . 
9 C Broadhurst and A Aitken, ‘Gold Coin 2.0 = Bitcoin: Considering Cryptocurrency in Wills’ (2018) 20 
REP 36. 
10 ASIC, above n 7. 
11 Financial Conduct Authority (UK), Guidance on Cryptoassets Feedback and Final Guidance to CP 19/3, 
Policy Statement PS19/22, July 2019, FCA (UK) London; US Securities and Exchange Commission, 
Statement on ‘Framework for “Investment Contract” Analysis of Digital Assets’ SEC, Washington DC, at 
<https://www.sec.gov/files/dlt-framework.pdf> (accessed 23 July 2020).  

https://www.sec.gov/files/dlt-framework.pdf
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sale of cryptocurrency through an Initial Coin Offering (ICO).12 An ICO involves an 

entity raising funds by selling a pre-defined number of tokens to the public in exchange 

for major cryptocurrencies or fiat currency.13 For instance, the Commonwealth Treasury 

has recently undertaken a consultation process as part of its review into ICOs.14 The 

Australian Securities and Investments Commission (ASIC) has advised that 

cryptocurrency issued through an ICO with similar rights to an interest in a managed 

investment scheme, security, derivative or non-cash payment facility is likely to be a 

financial product under the Corporations Act 2001 (Cth), thereby imposing disclosure, 

registration and licensing obligations on the issuer of the ICO and various financial 

service providers.15 While corporate regulation may impact employers who use 

cryptocurrency as a capital raising tool, no previous study has examined regulation of 

cryptocurrency when it is used by employers as a method of remunerating employees. 

 This article explores the regulation of crypto-remuneration in Australia, 

specifically how labour, tax and superannuation laws (State regulation), as well as the 

parties themselves (self-regulation) may regulate this exchange of reward for labour. It 

commences by defining cryptocurrency and its various types, followed by a description 

of the practical applications of crypto-remuneration. The legal classification of 

cryptocurrency is then examined, namely is cryptocurrency ‘money’ under the Fair Work 

Act 2009 (Cth) (FW Act)? The finding that cryptocurrency is unlikely to be classified as 

money impacts labour regulation and self-regulation of cryptocurrency, which is covered 

in the next section. The impact of tax and superannuation on crypto-remuneration is then 

considered, in particular how tax and superannuation regulation may impact the self-

regulation of cryptocurrency. The article concludes with a discussion about the 

regulatory, price volatility and operational risks associated with crypto-remuneration for 

employers and employees, as well as recommendations to stakeholders for managing 

these risks.  

 
12 See, eg, M Bacina and S Kassra, ‘ASIC Guidance on Crypto-Currency Token Sales: A Ban or Sensible 
Regulation?’ (2017) 39 LSJ 86. 
13 PwC, 5th ICO/STO Report — A Strategic Perspective, PwC Summer 2019, at 
<https://www.pwc.com/ee/et/publications/pub/PwC-Strategy&-ICO-Report-Summer-2019.pdf> (accessed 
2 December 2019). 
14 Treasury, Initial Coin Offerings: Issues Paper, January 2019, Treasury, January 2019 at 
<https://treasury.gov.au/consultation/c2019-t353604> (accessed 2 December 2019). 
15 ASIC, above n 7. 
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II Cryptocurrency: Labour context 

Definition 

Cryptocurrency is a type of digital token which operates independently of a central public 

authority and involves encryption or cryptography techniques to regulate the generation 

of tokens and to verify each transaction.16 Cryptocurrency transactions are recorded on a 

blockchain, a type of digital ledger in which a network of computers (or ‘nodes’) verify 

the parties and the transaction. Once verified, the transaction is combined with other 

transactions that may involve cryptocurrency, contracts, records or other information, to 

create a new block of data for the ledger that is then added to an existing chain of blocks.17 

The ledger provides a permanent record of all transactions. A digital wallet is used to 

hold, send and receive cryptocurrency.18 Digital wallet holders can buy or sell 

cryptocurrency using a digital currency exchange. The exchange will determine which 

cryptocurrencies will be listed and the fees (if any) to deposit, trade and withdraw fiat 

money19 and cryptocurrency.20  

The term ‘cryptocurrency’ can be misleading — it is not a currency adopted by 

any Sovereign State,21 and cryptocurrencies are unlikely to meet the economic  

characteristics of money as a store of value, medium of exchange, and a unit of account.22 

Many cryptocurrencies are subject to significant price volatility,23 and they are not widely 

accepted or used as payment for goods and services.24 Further, security-related issues 

 
16 Bloomberg Tax, Cryptocurrency Payroll: A Multinational Tax and Labor Law Comparison, March 2018, 
at p 5, at <https://pro.bloombergtax.com/reports/cryptocurrency-payroll-multinational-tax-labor-law/> 
(accessed 5 June 2019). 
17 O Stratiev, ‘Cryptocurrency and Blockchain: How to Regulate Something We Do Not Understand’ 
(2018) 33 BFLR 173 at 177, citing A Morrison and S Sinha, A Primer on Blockchain (infographic), at 
<http://usblogs.pwc.com/emerging-technology/a-primer-on-blockchain-infographic/> (accessed 23 July 
2020). 
18 See Y Gov, Digital Wallets — The Complete Guide: Bitcoin & Crypto Recommended Hot & Cold 
Storage, at <https://cryptopotato.com/the-digital-wallet-bitcoin-storage/> (accessed 2 December 2019). 
19 Fiat money is ‘any currency lacking intrinsic value that is declared legal tender by a government’: 
Merriam-Webster, ‘Financial Definition of Fiat Money’, at <https://www.merriam-
webster.com/dictionary/fiat%20money> (accessed 5 May 2020). 
20 For a summary of cryptocurrency exchange fee types, see T Falk, Cryptocurrency Exchange Fees, at 
<https://www.finder.com.au/cryptocurrency-exchange-fees> (accessed 2 December 2019). 
21 The Republic of the Marshall Islands may be the first jurisdiction to recognise cryptocurrency as money 
and part of its currency: see J Ossinger, ‘Tiny Pacific Nation Makes a Go of Its Own Digital Currency’, 
Bloomberg, 12 September 2019. China is also piloting a central bank digital currency: see J Cheng, ‘China 
Rolls Out Pilot Test of Digital Currency’, Wall Street Journal, 20 April 2020. 
22 C Dark et al, ‘Cryptocurrency 10 Years On’, Bulletin, Reserve Bank of Australia, June 2019, at 197–8. 
23 See Part XIII ‘Crypto-remuneration: Risk Management’. 
24 Dark et al, above n 22. 
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with cryptocurrency transactions on the blockchain, as well as storage in digital wallets, 

may undermine their function as a store of value.25 In fact, the Financial Conduct 

Authority (FCA) in the United Kingdom recently used the broader term ‘cryptoassets’ to 

avoid any direct comparison with fiat currency,26 whereas the Treasury in Australia 

described cryptocurrency as ‘digital tokens’ or ‘crypto-tokens’.27 To avoid any doubt, 

‘cryptocurrency’ and ‘token’ are used interchangeably throughout this article. 

Types of cryptocurrency 

Cryptocurrency is also defined by type. For example, corporate and financial 

regulators have sought to categorise tokens to determine which categories may fall within 

existing regulatory frameworks.28 From a labour perspective, it is important for 

stakeholders to understand the different categories of cryptocurrency for two reasons: 

regulation may differ across categories, and employees may have different rights 

depending on the cryptocurrency distributed by the employer. At present, there is no legal 

classification of tokens in Australia. As such, this article adopts the functional approach 

to token categorisation taken by the Swiss Financial Market Supervisory Authority 

(FINMA).29 The three main token categories are payment tokens, utility tokens and asset 

tokens.  Payment tokens have a present or future use as a medium of exchange, including 

payments for goods and services and transferring money or value.30 The payment token 

is not backed by any underlying asset, and its value is solely determined by trading the 

token on digital exchanges.31 Bitcoin, Ethereum and Litecoin are examples of payment 

tokens. Utility tokens provide holders with digital access to a product or service (present 

or future) which typically uses blockchain-based infrastructure.32 They may include 

 
25 D Yermack, ‘Is Bitcoin a Real Currency? An Economic Appraisal’, in D Chuen (Eds), Handbook of 
Digital Currency: Bitcoin, Innovation, Financial Instruments, and Big Data, Elsevier, Amsterdam, 2015, 
p 31 at pp 36-40. 
26 Financial Conduct Authority (UK), Guidance on Cryptoassets, Consultation Paper No CP19/3, January 
2019, FCA, London, at [2.3]. 
27 Treasury, above n 14. 
28 See, eg, FCA (UK), above n 26, at [2.3]–[2.7]; Financial Market Supervisory Authority (Switzerland), 
Guidelines for Enquiries Regarding the Regulatory Framework for Initial Coin Offerings (ICOs), FINMA, 
16 February 2018, at pp 3–5. 
29 Ibid p 3.    
30 Ibid.  
31 M Bacina and S Kassra, ‘Unlocking Cryptocurrency Token Sales’ (2017) 37 LSJ 79 at 80. 
32 Ibid. 
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loyalty tokens such as airline points, discount tokens, membership tokens (for example, 

timeshare entitlements), and service tokens (that is, using tokens for services).33     

An asset token gives the holder some right to a physical asset.34 The right may be 

a debt or equity claim on the entity that issued the token,35 which is analogous to a 

financial product, and may include dividend and interest payments, voting rights and 

capital distributions.36  Alternatively, the right may be a fractional ownership of a physical 

asset, which can change in value, and is traded on the blockchain, or the right to redeem 

an asset linked to the token (for example, fiat currency, securities or commodities), which 

is also recognised as a type of ‘stablecoin’.37 Tether is a well-known stablecoin pegged 

to the US dollar, such that one Tether (USDT) is valued by the token issuer at one US 

dollar.38 Tethers are theoretically39 backed by the token issuer’s cash and other asset 

reserves which are at least equivalent to the value of the Tethers in circulation. Holders 

can redeem from the token issuer the equivalent value of a fiat currency for each token. 

The Libra token proposed by the Libra Association, whose participants include 

FaceBook, Uber, and Spotify, is another example of a stablecoin. Overall, the asset-

backing of a stablecoin is designed to stabilise the price of the token,40 which may 

improve the capability of the token to serve as a means of payment and a store of value.41  

Cryptocurrency remuneration 

Cryptocurrency is a method of remunerating employees. Employers may issue and 

distribute their own token as remuneration, or purchase cryptocurrency on a secondary 

market, such as a digital currency exchange, and subsequently distribute the tokens to 

 
33 J Chester, ‘What You Need to Know About Initial Coin Offering Regulations’, Forbes, 9 April 2018, at 
<https://www.forbes.com/sites/jonathanchester/2018/04/09/what-you-need-to-know-about-initial-coin-
offering-regulations/#514dab9a2f13> (accessed 27 August 2018). 
34 Bacina and Kassra, above n 31, at 80. 
35 FINMA, above n 28, at p 3. 
36 Asset tokens may be deemed a financial product under the Corporations Act 2001 (Cth): see ASIC, above 
n 7. 
37 For a discussion on the various types of stablecoins, see Financial Market Supervisory Authority 
(Switzerland), Supplement to the Guidelines for Enquiries regarding the Regulatory Framework for Initial 
Coin Offerings (ICOs), FINMA, 11 September 2019. 
38 See Tether website, at <https://tether.to/> (accessed 3 December 2019). 
39 Theoretically in the sense there is no banking or financial regulation which stipulates that the stablecoin 
has a 1:1 asset backing. The token issuer is responsible for self-regulating, for example by having their 
reserves audited or publishing the entity’s financial position and asset backing. See, eg, Tether, 
Transparency, at <https://wallet.tether.to/transparency> (accessed 3 December 2019). 
40 FINMA, above n 37, at p 1. 
41 G7 Working Group on Stablecoins, Investigating the Impact of Global Stablecoins, October 2019, at p. 
ii, at <https://www.bis.org/cpmi/publ/d187.pdf> (accessed 3 December 2019). 
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employees. For the purpose of this article, remuneration is the reward paid or provided 

by the employer in return for work done by the employee,42 and includes three 

components: a wage or salary, being a rate of pay to the employee in relation to work 

performed irrespective of how it is expressed (hourly, daily, weekly, monthly, yearly, as 

a commission, piece-rate or lump sum), and includes leave, loadings, allowances, 

payment for public holidays, incentive-based payments and bonuses; monetary benefits 

paid by employers to third parties (for example, superannuation); and non-monetary 

benefits such as child care, laptop and motor vehicle. This definition is consistent with 

the ordinary meaning of remuneration as identified by the Full Bench of the Fair Work 

Commission in the Equal Remuneration Decision, ‘so that it is not confined to wages or 

salary and includes all other monetary and non-monetary compensation paid as 

consideration for service under an employment contract’.43 The mix of benefits is 

collectively referred to as the employee’s ‘remuneration package’.   

The cited benefits of crypto-remuneration are related and include recruitment, 

flexibility and transference, both in terms of speed and cost. An employer that offers 

crypto-remuneration may be perceived as innovative and progressive to prospective 

employees, who may already be investing or transacting with cryptocurrency. 44 Start-up 

businesses, that propose to issue their own cryptocurrency, may offer crypto-

remuneration to supplement or substitute remuneration ordinarily paid with fiat money. 

For instance, the start-up may not have the cash resources to pay employees with fiat 

money at the applicable market rate, but can incentivise new talent with tokens that 

theoretically increase their remuneration package. Employees who receive crypto-

remuneration also have the flexibility to save, spend or convert their tokens to a fiat 

currency.45 However, such ‘flexibility’ may reduce worker entitlements. For instance, the 

‘value’ of an employer-issued asset or utility token is dependent on the financial position 

of its underlying business. If the business fails, or a proposed ICO involving employer-

issued tokens does not proceed, then the token component of an employee’s remuneration 

package may be worthless. Further, fluctuations in the price of a token between the time 

 
42 See Australian Education Union v Victoria (Department of Education and Early Childhood 
Development) (2015) 239 FCR 461; [2015] FCA 1196 (Australian Education Union) at [36]. 
43 Equal Remuneration Decision 2015 [2015] FWCFB 8200 (30 November 2015) at [276]. 
44 J Mastoras, ‘Canada: Bit-Wise Operations: Paying Employees in Bitcoin’, Mondaq, 7 April 2016; A 
Bridgers, B Ebbink and R Meneghello, ‘United States: Champing At The Bit: Can You Pay Your Workers 
In Bitcoin?’, Mondaq, 2 February 2018. 
45 Betterteam, Some Employers are Now Paying Employees with Cryptocurrency: Blockchain Technology 
is Being Adopted for New Payroll Uses, 29 May 2019, at <https://www.betterteam.com/some-employers-
are-now-paying-employees-with-cryptocurrency> (accessed 3 December 2019). 
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of its receipt by the employee, and its subsequent use and/or conversion to fiat money, 

may decrease the value of the remuneration package originally agreed to by the parties.  

A widely accepted advantage of cryptocurrency is that value can be transferred at 

greater speed and lower cost than fiat money.46 Substantial transaction costs and delays 

may be incurred because fiat money transfers are facilitated by third parties such as 

government authorities, banks, currency exchanges and international payment 

platforms.47 Cryptocurrency may appeal to expatriate workers, workers located in a 

different country to their employer, and workers with family members overseas. Workers 

can transfer cryptocurrency without third party intervention, and recipients can convert 

the cryptocurrency to their preferred fiat currency. Employers who engage workers from 

multiple countries may use cryptocurrency to simplify payment processes.48 For example, 

an employer can use one cryptocurrency to pay workers directly into their digital wallets, 

rather than pay with multiple currencies which require conversion from the employer’s 

national currency, or conversion into a fiat currency which requires the employee to set 

up a bank account that accepts the fiat currency. Overall, the global and decentralised 

attributes of cryptocurrency has the potential to reduce the cost and improve the speed of 

payment systems.  

The next sections of this article identify how cryptocurrency may be classified 

under the FW Act, which impacts State regulation and how the parties regulate crypto-

remuneration in the contract of employment.  

III Cryptocurrency: Legal Classification 

‘Cryptocurrency’, ‘currency’ and ‘money’ are not defined in the FW Act. However, the 

FW Act refers to the term ‘money’ in the context of remuneration.49 In particular, an 

employer must pay an employee amounts payable to the employee in relation to the 

performance of work ‘in money’ by a prescribed method(s),50 which includes: cash, 

 
46 Senate Economics References Committee, Digital Currency — Game Changer or Bit Player, Parliament 
of Australia, Canberra, 2015, at 15–6. 
47 P Latimer and M Duffy, ‘Deconstructing Digital Currency and its Risks: Why ASIC Must Rise to the 
Regulatory Challenge’ (2019) 47 FLR 121 at 124; D Zetzsche, R Buckley and D Arner, ‘Regulating Libra: 
The Transformative Potential of Facebook’s Cryptocurrency and Possible Regulatory Responses’, 
UNSWLRS, July 2019, at 12. 
48 Betterteam, above n 45. 
49 See, eg  FW Act s 325(1) (unreasonable requirement to spend or pay amount); FW Act s 332(1) 
(calculation of guarantee of annual earnings); Fair Work Regulations 2009 (Cth) reg 3.05(6) (FW 
Regulations) (high-income threshold in unfair dismissal proceedings). 
50 FW Act s 323(1)(b). 
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cheque, money order, postal order or similar order, the use of an electronic funds transfer 

system, or a ‘method authorised under a modern award or an enterprise agreement’.51 The 

payment instruments are not ‘money’, but are methods prescribed by the FW Act for the 

payment of money to an employee. How crypto-remuneration is regulated under the FW 

Act will turn on its legal classification, namely, is cryptocurrency ‘money’? On this 

question, authors have explored whether the State has ‘monetary sovereignty’.52 The 

functional approach and sovereignty approach appear as the two dominant common law 

methods for defining money.53 The functional approach is grounded in economics and 

sociology.54 Money is a social creation —  that which society accepts as a medium of 

exchange for goods and services.55 Alternatively, money is an item that has three 

economic characteristics: a medium of exchange, a unit of account and a store of value. 

However, it is debatable whether cryptocurrencies fulfil either functional definition of 

money given their price volatility, and that they are not widely used or accepted as a 

medium of exchange.56   

The sovereignty approach, namely that money must be authorised or issued by the 

State,57 has greater support from the three branches of government in Australia.58 Social 

acceptance of a cryptocurrency as money, or fulfilment of the economic characteristics 

of money, may influence State regulation of a cryptocurrency. Nevertheless, it is the State 

that ultimately sets the dividing line between money and ‘not-money’.59 In particular, 

monetary sovereignty is reflected in the Currency Act 1965 (Cth) which provides that: 

the monetary unit, or unit of currency, of Australia is the dollar;60 denominations of 

money in the currency of Australia are the dollar and the cent;61 and anything relating to 

 
51 Ibid s 323(2). 
52 J Emery and M Stewart, ‘The Taxing Challenge of Digital Currency’ (2017) 28 JBFLP 236 at 252, citing 
C Proctor, Mann on the Legal Aspects of Money, 6th edn, Oxford University Press, Oxford, 2005 at [1.11]; 
S Gleeson, The Legal Concept of Money, Oxford University Press, Oxford, 2018, at [7.06]–[7.11]. 
53 Emery and Stewart, above n 52, at 250. 
54 Ibid, at 251; Gleeson above n 52, at [1.05]–[1.06]; I Barsan, ‘Legal Challenges of Initial Coin Offerings 
(ICO)’ (2017) 3 RTDF 54 at 56–7. 
55 See, eg, Moss v Hancock [1899] 2 QB 111 at 116, per Darling J who cited a definition based on social 
function: Gleeson, above n 52, at [1.05-6], [7.07]. 
56 ATO, TD 2014/25, above n 6, at [24]; FCA (UK), above n 28, at [2.7]; Inland Revenue (NZ), above n 3, 
at [21]. 
57 Emery and Stewart, above n 52, at 250. 
58 Ibid, 250-5,1 citing Watson v Lee (1979) 144 CLR 374; [1979] HCA 53; Leask v Commonwealth (1996) 
187 CLR 579; 140 ALR 1; [1996] HCA 29 (Leask); ATO, Goods and Services Tax: The GST Implications 
of Transactions involving Bitcoin, Goods and Services, Tax Ruling 2014/3, ATO, Canberra, 2014 at [53–
66] (citing Leask, above n 58); ATO, TD 2014/25, above n 6, at [24]. 
59 Gleeson, above n 52, at [1.50]. Gleeson acknowledges that this is the current legal theory of money. 
60 Currency Act 1965 (Cth) s 8(1). 
61 Ibid, s 8(2). 
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money such as contracts, transactions, payments and dealings62 is according to either the 

currency of Australia provided for by the Act, or to a country other than Australia.63 As 

such, the Commonwealth parliament (State) has authorised the dollar and the cent to be 

used as the only denominations of money in the currency of Australia. Conversely, 

anything other than the dollar and cent, such as cryptocurrency, cannot be money because 

cryptocurrency is not authorised by the State to function as money.  

The Commonwealth parliament has referred to monetary sovereignty when 

amending existing legislation to insert a definition of ‘digital currency’, and thereby 

distinguish cryptocurrency from money. ‘Digital currency’, under the Anti-Money 

Laundering Counter-Terrorism Financing Act 2006 (Cth) (AML/CTF Act), covers a 

digital representation of value which meets four criteria, including that it ‘is not issued by 

or under the authority of a government body’.64 With this criterion, the Commonwealth 

parliament intended on ‘drawing a clear distinction between digital currencies and 

money’,65 such that digital currency does not fall within the definition of money under 

the AML/CTF Act.66 A New Tax System (Goods and Services) Tax Act 1999 (Cth) (GST 

Act) makes explicit that digital currency is not ‘money’.67 When making this amendment, 

the Commonwealth parliament relied in part on the Commissioner of Taxation,68 who 

considered that digital currencies are not ‘currency’ under Australian law because they 

are not issued by a government.69  

Applying the sovereignty approach, and as a matter of statutory interpretation, it 

is argued that money has a legal meaning under the Currency Act, albeit it is not 

specifically defined. Money is denominated in the currency of Australia as recognised by 

the Commonwealth parliament or recognised as the currency of another country by the 

relevant sovereign State (foreign currency). A common law principle of statutory 

interpretation is that where a statute uses words which have acquired a legal meaning, it 

 
62 Ibid, s 9(1). 
63 Ibid, s 9(1) (transactions generally) and s 11(1) (payments only). In fact, these provisions may raise 
‘questions of invalidity or unenforceability for contracts made in digital currencies’: Latimer and Duffy, 
above n 47, at 139. 
64 AML/CTF Act s 5 (definition of digital currency). 
65 Explanatory Memorandum, Anti-Money Laundering and Counter-Terrorism Financing Amendment Bill 
2017 (Cth), Parliament of Australia, 2017, at para 26. 
66 Ibid, at para 31; Anti-Money Laundering and Counter-Terrorism Financing Amendment Bill 2017 (Cth) 
Act s 5 (definition of money). 
67 A New Tax System (Goods And Services Tax) Act 1999 (Cth) s195.1(g). 
68 ATO, above n 58. 
69 Explanatory Memorandum, Treasury Laws Amendment (2017 Measures No 6) Bill 2017 (Cth) at para 
1.8. 
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will be determined that the legislature intended to use them with that legal meaning unless 

a contrary intention appears from the context.70 The FW Act refers to the word ‘money’ 

in the context of payments,71 transactions,72 contracts,73 and matters,74 being all activities 

identified by the Currency Act which must be conducted in Australian or foreign 

currency.75 The context in which money is used in the FW Act does not reveal a contrary 

intention to the accepted legal meaning of money in the Currency Act. As such, 

cryptocurrency is not money because it is not a unit or denomination recognised by the 

Commonwealth parliament as the currency of Australia, and no country is yet to recognise 

any cryptocurrency as part of its official currency.76   

Overall, cryptocurrency is unlikely to constitute money under the FW Act based 

on the rules of statutory interpretation and the sovereignty approach. This finding impacts 

labour regulation of crypto-remuneration, which involves a mix of self-regulation and 

State regulation. State regulation includes the FW Act and associated tax and 

superannuation legislation.  The employer and the employee may also have the freedom, 

subject to State regulation, to regulate crypto-remuneration in the contract of 

employment. A threshold issue in labour law is the classification of crypto-remuneration. 

If the State treats cryptocurrency as something other than ‘money’, is cryptocurrency a 

wage, a non-monetary benefit or both according to the FW Act? Once classified, a second 

issue is how the classification may impact labour regulation of the remuneration package. 

Both issues are considered contemporaneously when examining the FW Act, followed by 

self-regulation of crypto-remuneration. 

IV Crypto-remuneration: Labour Regulation 

The FW Act77 and associated state legislation for non-national system employees78 

regulate how the parties can use cryptocurrency as a method of remuneration, and have 

 
70 Attorney-General (NSW) v Brewery Employees Union of New South Wales (1908) 6 CLR 469 at 531; 14 
ALR 565; [1908] HCA 94 (Union Label Case). 
71 FW Act s 323(1)(b) (payments to employees). 
72 Ibid, s 325(1) (unreasonable requirements to spend or pay money). 
73 Ibid, s 332(3) (guarantee of annual earnings). 
74 FW Regulations reg 3.05(6) (high income threshold). 
75 Currency Act 1965 (Cth) s 9(1). 
76 But see above n 21. 
77 FW Act Part 2-9 Div 2. 
78 Fair Work Act 1994 (SA) s 68; Industrial Relations Act 1996 (NSW) ss 117–22; Industrial Relations Act 
2016 (Qld) s 373; Industrial Relations Act 1984 (Tas) s 51(3); Minimum Conditions of Employment Act 
1993 (WA) Part 3A (other requirements as to pay). 
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their origins in British labour legislation, most commonly known as the Truck Acts.79 The 

Truck Acts were designed to eliminate the truck system, dating from the fifteenth century, 

which involved two exploitative practices that an employer could profit from: an 

employer paying wages in goods, such as groceries, which were over-valued by the 

employer, and an employer requiring an employee to purchase goods with their wages 

from a ‘company store’ or ‘truck shop’ on unfavourable terms.80 Both practices 

undermine the value of employee entitlements by enabling the employer to control how 

payments to employees are made and spent. The FW Act regulates three actions involving 

cryptocurrency and wages — paying wages in cryptocurrency, spending wages on 

cryptocurrency, and deducting cryptocurrency from wages — as well as regulating 

cryptocurrency as a non-monetary benefit.  

Paying wages in cryptocurrency 

The FW Act provides that an employer must pay an employee amounts payable in relation 

to the performance of work in full,81 in money,82 and by a prescribed method.83 The 

‘amount payable’ is not restricted to payment for working ordinary hours,84 but includes 

incentive-based payments and bonuses, loadings, monetary allowances, overtime or 

penalty rates, and leave payments.85 Further, the Explanatory Memorandum to the Fair 

Work Bill 2008 (Cth) (Explanatory Memorandum) states that payments do not include 

superannuation or non-monetary benefits.86 It is clear that payment of all wages, 

expressed as an amount payable in an employment contract or industrial instrument, must 

be in money. For instance, an item provided ‘in money’s worth’ or ‘in kind’ is not 

payment in money.87 Consequently, an employer cannot pay wages in cryptocurrency if 

cryptocurrency is not recognised by the State as money.  

Two conclusions can be drawn from a determination that cryptocurrency is not 

money under the FW Act. First, it is likely that cryptocurrency will be treated as a non-

 
79 Parliament first legislated against the truck system in 1645, followed by a series of statutes named The 
Truck Act in the nineteenth century: see G Hilton, ‘The Truck Act of 1831’ (1958) 10 Econ Hist Rev 470. 
80 Ibid at 470. See also Australian Education Union, above n 42, at [150-75]. 
81 FW Act s 323(1)(a). 
82 Ibid, s 323(1)(b). 
83 Ibid, ss 323(1)(b), 323(2). 
84 Ibid, s 16. 
85 Ibid, s 323(1) note 2. 
86 Explanatory Memorandum, Fair Work Bill 2008 (Cth), Parliament of Australia, 2008, at para 1283 
87 Ibid at para 1279. See, eg, Construction Forestry Mining and Energy Union v Mammoet Australia Pty 
Ltd [2011] FMCA 802 (20 October 2011) (provision of accommodation not payment in money). 
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monetary benefit which the Explanatory Memorandum makes clear cannot be used to pay 

wages. Second, an employer will contravene the FW Act by paying all or part of an 

amount payable for wages in cryptocurrency irrespective of whether the decision was 

made unilaterally or with the employee’s consent.88 The employer may be subject to civil 

penalty proceedings,89 and a claim for underpayment of wages90 in which the employer 

cannot use the cryptocurrency distributed to the employee to offset the claim.91  

Cryptocurrency as a non-monetary benefit 

If cryptocurrency is not money, and wages must be paid in money, it is likely that 

cryptocurrency will be treated by the FW Act as a non-monetary benefit. Consistent with 

its ordinary meaning, a non-monetary benefit is a benefit provided to an employee in a 

form other than money in return for the performance of work.92 Various FW Act 

provisions concerning remuneration may apply to cryptocurrency. For instance, 

cryptocurrency may be considered a ‘non-monetary benefit’ included in an employee’s 

earnings when assessing an employer’s obligations in relation to a guarantee of annual 

earnings,93 and part of an employee’s ‘annual rate of earnings’ to calculate the high-

income threshold, which if met, protects the employer from unfair dismissal 

proceedings.94 Cryptocurrency could be considered ‘other compensation for … working 

additional hours’, which is part of a criterion to determine whether an employer request 

or requirement for an employee to work more than their maximum weekly ordinary hours 

of work under the National Employment Standards (NES) is reasonable or 

unreasonable,95 as well as part of a criterion to determine whether a request, or refusal of 

a request, to work on a public holiday is reasonable.96 Finally, the Fair Work Commission 

may consider non-monetary benefits such as cryptocurrency when applying the Better 

Off Overall Test to proposed enterprise agreements.97  

 
88 FW Act s 323(1). 
89 Ibid, s 539(2) item 10. 
90 Ibid, s 545(2)(b). 
91 Ibid, s 327(a). 
92 See, eg, Explanatory Memorandum, Fair Work Bill 2008 (Cth), above n 86, at para 1326. 
93 FW Act ss 332(1)(c), 332(3). 
94 Ibid, s 382(b)(iii). 
95 Ibid, s 62(3)(d). 
96 Ibid, s 114(4)(d). 
97 See, eg, Transport Workers’ Union of Australia v Jarman Ace Pty Ltd (2014) 318 ALR 54;[2014] FWCA 
3338. 
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 The classification of cryptocurrency as a non-monetary benefit may impact 

record-keeping practices required by the FW Act. For instance, employee records kept by 

the employer must set out the ‘rate of remuneration paid to the employee’,98 as well as 

any incentive-based payment, bonus, loading, penalty rate, monetary allowance or 

separately identifiable entitlement the ‘employee is entitled to be paid’.99 Similarly, 

employee pay slips must include ‘any amount paid to the employee that is a bonus, 

loading, allowance, penalty rate, incentive-based payment or other separately identifiable 

entitlement’.100 As previously discussed, payments of these amounts for work performed 

requires fiat money, and not cryptocurrency. Further a ‘rate’ when used in conjunction 

with ‘remuneration’, refers to payment in money.101 Unless ‘separately identifiable 

entitlement’ is interpreted to include non-monetary benefits, the employer is not legally 

obliged to record the distribution of cryptocurrency.  

Spending wages on cryptocurrency 

An employer cannot require the employee to spend any of their money, including wages 

and deductions from wages,102 on cryptocurrency if the requirement is unreasonable in 

the circumstances.103 A term of a contract or industrial instrument that provides for the 

unreasonable requirement is of no effect.104 The employer may be liable to pay a civil 

penalty,105 and the employee can recover the amount spent as compensation106 because 

the spend is classified as an unauthorised deduction.107 Whilst ‘reasonable requirement’ 

is not defined, the Explanatory Memorandum provides examples of ‘reasonableness’. For 

example, it may be reasonable for a tradesperson (as employee) to purchase tools required 

to perform their duties, provided that the employer is not obliged to supply those tools.108  

Any employer requirement for an employee to spend their money wages on 

cryptocurrency, such as to purchase employer-issued utility tokens, would be 

unreasonable because the holding of cryptocurrency is not necessary for an employee to 

 
98 FW Regulations (Cth) reg 3.33(1)(a). 
99 Ibid, reg 3.33(3). 
100 Ibid, reg 3.46(1)(g). 
101 Principles for Review of Awards – State Decision 1998 (1998) 85 IR 38 at 46–7. 
102 Australian Education Union, above n 42, at [341], [357]. 
103 FW Act s 325(1). 
104 Ibid, s 326(3). 
105 Ibid, s 539 Item 10. 
106 Ibid, s 545(2)(b). 
107 Ibid, s 327(b). 
108 Explanatory Memorandum, Fair Work Bill 2008 (Cth), above n 86, at para 1292. 
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perform their duties in any occupation. The spending of money wages on cryptocurrency 

is more likely to involve a request by the employee, instead of a requirement by the 

employer, to convert all or part of their money wages to cryptocurrency through a digital 

currency exchange. The employer may require the employee to pay a fee to the employer 

or third party to convert fiat money to cryptocurrency, provided the fee is reasonable in 

the circumstances,109 and if the fee is directly deducted from the employee’s 

remuneration, the deduction is authorised.110   

Deducting cryptocurrency from wages 

Whilst an employer is not permitted to pay wages in cryptocurrency or require an 

employee to spend money on cryptocurrency (a non-monetary benefit), the FW Act 

enables an employer to deduct non-monetary benefits from wages in limited 

circumstances, notwithstanding the amount payable for the employee’s work is not paid 

‘in full’.111 First, the deduction must be authorised according to an industrial instrument 

or law or authorised in writing by the employee and principally for the employee’s 

benefit.112 Second, if the employer’s power to make a deduction is a term of an industrial 

instrument or employment contract, the deduction cannot be directly or indirectly for the 

benefit of the employer or a related party,113 or unreasonable in the circumstances.114 For 

instance, a ‘salary sacrifice’ or ‘salary packaging’ arrangement, whereby the employee 

chooses to forego wages in exchange ‘for some other form of benefit or remuneration’, 

may be permitted if the arrangement satisfies both requirements.115  

Case law and legislation provides guidance on the key terms ‘authorised’, 

‘unreasonable’ and ‘benefit’. A provision in an enterprise agreement enabling wage 

deductions is not authorised unless the employee provides consent.116 Similarly, the Fair 

Work Commission will not approve a proposed enterprise agreement unless provision is 

made that the employee must consent to the deduction.117 Examples of unauthorised 

 
109 FW Act s 325(1). 
110 Ibid, s 324(1). 
111 Ibid, s 323(1)(a). 
112 Ibid, s 324(1). 
113 Ibid, s 326(1)(a). 
114 Ibid, s 326(1)(b). 
115 Ibid, s 324(1) note 1. 
116 Radploy Pty Ltd t/as Lake Imaging [2011] FWA 39 (5 January 2011) (Radploy). 
117 Hydro-Chem Pty Ltd [2014] FWCA 5163 (31 July 2014) (Hydro-Chem). 
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deductions have included for the provision of accommodation118 and laptop computers,119 

professional training and recruitment costs,120 and for not providing the requisite notice 

of resignation.121 Conversely, a salary sacrifice arrangement involving additional 

employer superannuation contributions can be an authorised deduction, albeit the effect 

of the arrangement may be that the employee’s gross wage is below the minimum 

prescribed wage.122 The deduction does not have the effect of reducing the employee’s 

minimum wage, but rather the amount that an employer is required to pay to the employee 

as distinct from payment to third parties, such as superannuation funds.123 As a non-

monetary benefit, cryptocurrency can be deducted from part or all of the money wages of 

the employee, and it does not matter that the magnitude of the deduction is such that the 

employee receives less than their minimum money wage prescribed by an industrial 

instrument. However, there are significant tax consequences, to be examined later in this 

article, which may deter the parties from undertaking this action.124 Alternatively, the 

parties may structure the remuneration package in an employment contract so that a 

portion of what would otherwise be paid as money wages could be distributed as 

cryptocurrency. This structuring represents self-regulation of crypto-remuneration, which 

is covered in the next section.    

V Crypto-remuneration: Self-regulation 

The FW Act is likely to treat a distribution of cryptocurrency as a non-monetary benefit. 

Likewise, the contracting parties themselves may treat cryptocurrency as a non-monetary 

benefit. In fact, wages — being amounts payable to an employee — is the only type of 

remuneration prescribed by the FW Act which must be paid in money. An amount payable 

for wages is prescribed by law, being a dollar amount expressed in the common law 

employment contract or relevant industrial instrument. For instance, the minimum 

prescribed wage for an Award-free employee will be the National Minimum Wage, along 

with public holiday and leave payments under the NES. The employer is required to pay 

the prescribed wage in money, but anything above the prescribed wage can be negotiated 

 
118 Fair Work Ombudsman v Kjoo Pty Ltd [2017] FCCA 3160 (20 December 2017). 
119 Australian Education Union, above n 42, at [225]. 
120 Radploy, above n 116. 
121 Hydro-Chem, above n 117. 
122 Casey Grammar School v Independent Education Union of Australia [2010] FWA 8218 (25 October 
2010). 
123 Explanatory Memorandum, Fair Work Bill 2008 (Cth), above n 86, at para 1290. 
124 See Part VI ‘Crypto-remuneration: Tax Regulation’. 



17 
 

and distributed in tokens as a non-monetary benefit. A contract provision for crypto-

remuneration (T), calculated according to a token price (P) and remuneration in dollar 

terms (R), is outlined at Figure 1. The type of token and price (P) would also need to be 

defined in the employment contract.     

 

Figure 1: Crypto-remuneration 

T = R / P  

Where:   

T  = Number of tokens to be distributed to the employee; 

R   = Remuneration in dollar terms; and   

P   = Price of the token  

Crypto-remuneration of employees, as opposed to remuneration with money 

wages, may have unintended, and potentially unfair, consequences for the employee. For 

instance, the employee’s rate of pay for ordinary hours worked, known in the FW Act as 

the ‘base rate of pay’,125 is used to calculate the amount payable to an employee126 for 

leave,127 absence on public holidays,128 redundancy,129 penalties, overtime and loadings. 

A rate refers to a payment in money,130 and is different to an employee’s ‘earnings’131 

which is used elsewhere in the FW Act, including in conjunction with non-monetary 

items.132 Thus, many employee entitlements under labour law are calculated, and paid in 

money, according to the rate of pay for ordinary hours worked as part of an employee’s 

wage. Conversely, any distribution of cryptocurrency may be outside the regulatory 

parameters of the FW Act. An employee may be effectively worse off by having 

cryptocurrency in their remuneration package. As the NES represents a safety net or 

minimum entitlements only, this unfairness can be resolved in the contract or industrial 

 
125 FW Act s 16. 
126 See Explanatory Memorandum, Fair Work Bill 2008 (Cth), above n 86, at para 74. 
127 FW Act ss 81A(2) (paid no safe job leave), 90 (annual leave), 99 (personal/carer’s leave), 106 
(compassionate leave), 111(2) (community service leave). Similarly, long service leave under state 
legislation is usually paid at an ordinary rate: See, eg, s 4(7) Long Service Leave Act 1955 (NSW); s 98(1) 
Industrial Relations Act 2016 (Qld); s 8(1) Long Service Leave Act 1987 (SA). 
128 FW Act s 115. 
129 Ibid, s 119(2). 
130 See especially, Principles for Review of Awards - State Decision 1998, above n 101, at 46–47. 
131 See Sam Technology Engineers Pty Ltd v Mr Andrew Bernadou (2018) 275 IR 419; [2018] FWCFB 
1767; at [58]–[65]. 
132 See, eg, FW Act s 332(3). 
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instrument by defining the base rate of pay to include the crypto-remuneration in dollar 

terms (‘R’ in Figure 1). Nevertheless, this solution is dependent on the parties’ agreement, 

or self-regulation.  

Taxation and superannuation are two mandatory components of remuneration that 

may impact how the parties regulate remuneration in the employment contract. 

Cryptocurrency is less likely to be incorporated in a remuneration package if it is subject 

to unfavourable taxation or superannuation treatment. The sections which follow examine 

how taxation and superannuation regulation may apply to crypto-remuneration and its 

interaction with labour regulation. A key finding is that tax and superannuation treatment 

of crypto-remuneration as wages may differ from labour regulation of cryptocurrency as 

a non-monetary benefit.      

VI Crypto-remuneration: Tax Regulation 

Cryptocurrency may be subject to a variety of taxes including Goods and Services Tax 

(GST), Capital Gains Tax (CGT), Fringe Benefits Tax (FBT), and personal income tax 

under the Pay As You Go (PAYG) system (PAYG tax). However it is the treatment of 

crypto-remuneration for FBT and PAYG purposes that will impact its use in the 

remuneration package.  

Fringe benefits tax 

The ATO previously recognised any provision of cryptocurrency by an employer to an 

employee as a property fringe benefit133 on the basis that cryptocurrency (specifically 

Bitcoin) is not money.134  However, the ATO has recently changed its position such that 

crypto-remuneration may be akin to a wage or salary for PAYG tax purposes:   

In the absence of a valid salary sacrifice agreement, the employee is considered 

to have derived their normal salary or wages and the employer will need to meet 

their pay as you go (PAYG) obligations on the Australian dollar value of the 

cryptocurrency it pays to the employee. An example of this is where an employee 

has already earned their salary or wages and then asks to be paid in 

cryptocurrency instead.135  

 
133 ATO, TD 2014/28, above n 6. 
134 Ibid, at [5]. 
135 ATO, above n 2, ‘Paying Salary or Wages in Cryptocurrency’. 
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Applying this position, an employer is liable to pay FBT on a salary sacrifice arrangement 

involving cryptocurrency. The payment of cryptocurrency instead of wages is a property 

fringe benefit, with the value of the benefit assessed at the time of its provision.136 The 

FBT rate payable on the crypto-remuneration for the year ending 31 March 2020 is 

47%.137 For this reason, crypto-remuneration is unlikely to be used as part of a salary 

sacrifice arrangement. Personal income tax is paid on the employee’s reduced salary 

because the crypto-remuneration, as a fringe benefit, is not subject to PAYG tax. 

Nevertheless, the employer is likely to ‘gross up’ the fringe benefit, so that the FBT 

payable is represented in the overall cost of the employee’s remuneration package. If the 

employee’s highest marginal tax rate plus Medicare Levy (2%) is less than 47%, the 

employee is effectively worse off by receiving the crypto-remuneration as a fringe 

benefit. The FBT effectively reduces the value of the remuneration package to the 

employee because the FBT rate is greater than the income tax saved by the employee in 

using cryptocurrency as a salary sacrifice.   

Pay As You Go tax 

Crypto-remuneration is presently considered by the ATO as a wage or salary for PAYG 

purposes.138 The ATO’s approach to the PAYG tax treatment of crypto-remuneration 

makes no distinction between the type of token distributed to the employee. For example, 

an asset token would be subject to personal income tax, including concessional income 

tax treatment if part of an Employee Share Scheme (ESS),139 but not FBT. This guidance 

is consistent with the Internal Revenue Service in the United States which treats all forms 

of crypto-remuneration as wages for tax purposes.140 The ATO position differs from New 

Zealand, which places conditions on the treatment of crypto-assets for personal income 

tax purposes. Inland Revenue in New Zealand has ruled that a salary or bonus paid in 

crypto-assets is subject to Pay As You Earn (PAYE) tax provided that the crypto-asset: 

is not subject to a ‘lock-up period’ (applies to salary only),141 can be converted directly 

 
136 Ibid. 
137 Australian Taxation Office, Fringe Benefits Tax – Rates and Thresholds, ATO, Canberra at 
<https://www.ato.gov.au/rates/fbt/>  (accessed 5 December 2019). 
138 ATO, above n 135. 
139 See Income Tax Assessment Act 1997 (Cth) s 83A-10(1). 
140 Internal Revenue Service (USA), Notice 2014-21, IRS, Washington DC, at pp. 4–5, at 
<https://www.irs.gov/pub/irs-drop/n-14-21.pdf> (accessed 5 December 2019). 
141 For example, lock up conditions may include remaining as an employee, the launch of the product the 
subject of the token (e.g. utility token), the achievement of a milestone, or as at the date the cryptocurrency 
is available for trading on a recognised digital currency exchange. 
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into a fiat currency on an exchange as opposed to being converted into a ‘mainstream’ 

crypto-asset such as Bitcoin first,142 and either a significant purpose of the crypto-asset is 

to function like money (for example, payment tokens) or the value of the crypto-asset is 

pegged to one or more fiat currencies (for example, stablecoins).143 FBT will apply to 

crypto-assets in New Zealand that are not subject to PAYE.144    

Tax and labour regulation 

There is a distinction between tax and labour regulation of crypto-remuneration. The rules 

of statutory interpretation and the sovereignty approach indicate that cryptocurrency is 

not ‘money’, but it appears that cryptocurrency is regulated as if it were a money wage or 

salary payable to the employee under the PAYG system. The employer is obliged to 

calculate a ‘dollar value’ for the cryptocurrency, and then withhold a specified amount 

for payment to the ATO to comply with its PAYG obligations. Under the FW Act, wages 

cannot be paid in cryptocurrency because cryptocurrency is not money. In fact, the 

example provided by the ATO to demonstrate the PAYG tax treatment of cryptocurrency 

may contravene the FW Act.145 If an employee has earned their salary or wages, this 

arguably becomes an amount payable to the employee for the performance of work, which 

must be paid in money and not cryptocurrency. Whereas wage payments in 

cryptocurrency is within the regulatory perimeter of PAYG tax, State regulation of labour 

may treat crypto-remuneration as a non-monetary benefit. 

Tax and self-regulation 

The taxation of cryptocurrency may influence how crypto-remuneration in the 

employment contract is regulated to meet PAYG tax obligations. The employer must 

withhold an amount for personal income tax146 at the time the employee pays money 

wages, as well as cryptocurrency.147 Unlike their New Zealand counterparts, the ATO 

provides no official guidance as to how the parties determine ‘price’ of the cryptocurrency 

at the time it is paid. Without a central digital currency exchange, there is no single price 

that can be relied on to calculate PAYG tax. A further complication is that the price used 

 
142 Inland Revenue, BR PUB 19/01, above n 3, at [46]; Inland Revenue, BR PUB 19/02, above n 4, at [22]. 
143 Inland Revenue, BR PUB 19/01, above n 3, at [42]; Inland Revenue, BR PUB 19/02, above n 4, at [28]. 
144 Inland Revenue, BR PUB 19/01, above n 3, at [44]; Inland Revenue, BR PUB 19/02, above n 4, at [30]. 
145 See ATO, above n 135. 
146 Taxation Administration Act 1953 (Cth) (TAA) Sch 1, s 12-35. 
147 Ibid, Sch 1, s 16-5. 
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by the employer to calculate crypto-remuneration in the employment contract (refer ‘P’ 

in Figure 1) may be different to the price used for PAYG purposes. For instance, the 

parties may agree that the price is according to what the employer paid for the token or 

that the number of tokens (‘T’ in Figure 1) is based on a fixed price, which may not reflect 

the price at the time the token is paid to the employee. This price volatility risk can be 

attributed to the time gap between when the employer pays for the tokens and when the 

tokens are distributed or otherwise ‘paid’ to the employee. 

The employment contract may manage the price differential in one of two ways. 

First, the parties may agree that the price (P) used for calculating the token entitlement 

(T) is the price at the time the crypto-remuneration is paid to the employee. However an 

approach to token price in the employment contract which aligns with the tax treatment 

of tokens generates price volatility risk because the price the employer pays for the tokens 

from a digital currency exchange to distribute to employees may not be the token price at 

the time the token is paid to the employee.  For example, and assuming that remuneration 

in dollar terms (‘R’ in Figure 1) remains the same, the employer gains an advantage 

(disadvantage) if the token price paid by the employer is less (more) than the token price 

at the time of payment to the employee (P). A second option is to incorporate a contract 

provision which adjusts the number of tokens received by the employee according to 

changes in the PAYG tax withheld in respect of the tokens paid to the employee. This 

option is designed to maintain the total value of the employee’s overall remuneration 

package, albeit that the dollar amount of components within the remuneration package 

may fluctuate.  

The employer incurs a tax liability if the amount of money wages payable to the 

employee is insufficient to meet the employer’s PAYG withholding obligations.148 The 

employer cannot recover from the employee as a debt an amount representing the PAYG 

paid to the ATO for the provision of crypto-remuneration, as it is not considered a ‘non-

cash benefit’.149 For an Award-free employee who wishes to receive all of their 

remuneration in cryptocurrency after PAYG tax, the equilibrium point for total 

remuneration is $2,515 per week exclusive of superannuation ($130,780 per annum), as 

demonstrated in Figure 2. The calculations are based on an assumption that the price for 

 
148 The ATO maintains a running balance of all tax payments and liabilities on one employer account, 
known as a Running Account Balance (RBA). If there is an overall RBA deficit debt, the employer is liable 
to pay the debt to the Commonwealth: see Ibid, s 8AAZH. 
149 Ibid, Sch 1, ss 14-5, 14-15. 
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calculating the number of tokens (‘P’ in Figure 1) and the PAYG tax are the same, which 

may not necessarily be the case. The minimum prescribed weekly money wage for an 

Award-free employee is the national minimum wage.150 Employees with remuneration 

below the $2,515 per week threshold will receive a combination of money wages and 

tokens, irrespective of their wishes.       

Figure 2: PAYG withholding deducted from crypto-remuneration and money 

wage 

A Crypto-remuneration in dollar terms (‘R’ in Figure 1)   $1,774.00 

B Prescribed weekly money wage      $741.00  

C Total remuneration (exclusive of super)    $2,515.00  

D Total PAYG tax151        $741.00 

Tax liability (D – B)       NIL   

 

The hypothetical employee in Figure 2 would receive $1,774 in tokens and the net 

money wage they receive is zero because of the PAYG tax calculated on the total 

remuneration. The employer cannot deduct PAYG in cryptocurrency, meaning that the 

total PAYG is deducted from the prescribed weekly money wage. For an employee whose 

total wage entitlement is more than $2,215 per week, the employer will need to structure 

the remuneration package in the employment contract to avoid tax liability by either 

paying a higher proportion of wages in money to cover the PAYG tax, or including a 

provision which reduces the employee’s token entitlement by an equivalent dollar amount 

representing the employer’s tax liability. The calculation in Figure 2 will also change on 

account of any increases to the national minimum wage.     

Overall, the provision of crypto-remuneration will be a fringe benefit as part of a 

salary sacrifice arrangement, and subject to FBT, or treated as salary or wages. It is the 

PAYG withholding obligations of employers with respect to crypto-remuneration that 

requires careful consideration in the employment contract. The employer must make 

provision for adequate money wages to withhold personal income tax for PAYG 

 
150 The national minimum wage from 1 July 2019 is $740.80 per week ($19.49 per hour): National Minimum 
Wage Order 2019, Fair Work Commission, 20 June 2019. 
151 Calculation based on the 2019-2020 financial year for an Australian resident taxpayer: ATO, Tax 
Withheld Calculators, at <https://www.ato.gov.au/Calculators-and-tools/Tax-withheld-calculator/> 
(accessed 6 December 2019). 
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purposes, and ensure that PAYG is calculated according to the price of the crypto-

remuneration at the time it is paid to the employee.  

VII Crypto-remuneration: Superannuation Regulation 

An employer is obliged to contribute 9.5% of the ordinary time earnings (OTE) of an 

employee, being earnings in respect of ordinary hours of work, to a complying 

superannuation fund.152 However, payments can only be part of an employee’s OTE if it 

is ‘salary or wages’ of the employee,153 which is defined as having their ordinary 

meanings.154 For example, the Commissioner of Taxation considers that salary or wages 

for superannuation purposes ‘is remuneration paid to employees for their services as 

employees’.155  

There is support for cryptocurrency being considered salary or wages, and 

therefore part of the employee’s OTE for calculating superannuation entitlements.  The 

Commissioner of Taxation takes the view that non-cash benefits given by an employer to 

an employee that are neither a fringe benefit nor salary or wages within the meaning of 

the Fringe Benefits Tax Assessment Act 1986 (Cth) (FBTAA), are not salary or wages 

according to the Superannuation Guarantee Assessment Act 1992 (Cth) (SGAA).156 The 

FBTAA defines salary or wages as ‘a payment from which an amount must be withheld 

… under a provision in Schedule 1 to the Taxation Administration Act 1953 listed in the 

table, to the extent that the payment is assessable income’.157 The withholding payments 

listed in the table include payments of salary or wages.158 According to the ATO, crypto-

remuneration can be considered salary or wages for PAYG withholding purposes.159 It 

appears that if cryptocurrency is not a fringe benefit, but is salary or wages for which 

PAYG tax must be withheld, then as a matter of interpretation, cryptocurrency may also 

be considered salary or wages under the SGAA.  Consequently, superannuation is payable 

on crypto-remuneration that forms part of the employee’s ordinary time earnings (OTE).  

 
152 Superannuation Guarantee (Administration) Act 1992 (Cth) ss 6(1) (ordinary time earnings), 11(1) 
(salary or wages) and 19(2) (superannuation guarantee charge percentage). 
153 ATO, Superannuation Guarantee: Meaning of the Terms 'Ordinary Time Earnings' and 'Salary or 
Wages', Superannuation Guarantee Ruling (SGR) 2009/2, ATO, Canberra, 2009 at [7], [12]. 
154 Explanatory Memorandum, Superannuation Guarantee (Administration) Bill 1992, Parliament of 
Australia, 1992, at p 14. 
155 ATO, above n 153, at [60]. See also Penrowse Pty Ltd v FCT [2013] AATA 10 (11 January 2013). 
156 Ibid, at [257]. 
157 FBTAA s 136. 
158 Ibid. TAA Sch 1 s 12-35. 
159 ATO, above n 2, ‘Paying Salary or Wages in Cryptocurrency’. 



24 
 

Practically, the provision of superannuation on crypto-remuneration may impact 

how the parties structure the remuneration package in the employment contract, most 

notably the calculation of money wages and crypto-remuneration. Figure 3 provides an 

example of an Award-free employee with a remuneration package of $2,000 per week 

inclusive of superannuation, and who wishes to maximise her crypto-remuneration. The 

provision in the employment contract for determining the employee’s crypto-

remuneration could be adjusted to account for superannuation and PAYG tax.  

Figure 3: Crypto-remuneration: superannuation inclusive package   

A Total remuneration (inclusive of super)    $ 2,000.00 

B Less: Superannuation (9.5%)     $    174.00 

C Total remuneration (exclusive of super)    $ 1,826.00 

D Less: PAYG tax160        $    473.00 

E Net remuneration        $ 1,353.00 

F Net prescribed money wage ($741 minimum wage - $473 tax) $    268.00 

G Crypto-remuneration in dollar terms (‘R’ in Figure 1)   $ 1,085.00 

 

PAYG tax is withheld and deducted from the national minimum wage to determine the 

minimum money wage that would comply with the FW Act (Item F). The balance is the 

crypto-remuneration (Item G). A similar calculation (Items C to G) is required to calculate 

PAYG tax on a remuneration package which is exclusive of superannuation. The 

employee receives a combination of tokens and money wages because the total 

remuneration (Item C, Figure 3) is below the $2,515 per week threshold at which no 

money wages are payable (Item C, Figure 2).    

VIII Crypto-remuneration: Risk Management 

The previous section described and analysed how State regulation of labour may impact 

crypto-remuneration. The FW Act, and associated state legislation, does not prohibit 

crypto-remuneration, but is likely to treat crypto-remuneration as a non-monetary benefit 

because money is the prescribed method of paying wages. Nevertheless, other State 

regulators, such as the ATO, may treat crypto-remuneration as a type of wage or salary 

 
160 ATO, above n 151. 
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for tax and superannuation purposes. The differing regulatory treatment of crypto-

remuneration is one of three issues, or ‘risks’ that may influence the decision whether to 

use crypto-remuneration, and how crypto-remuneration is regulated in the contract of 

employment. In particular, crypto-remuneration poses inter-related risks involving 

regulation, price volatility and financial management by the employer. The discussion 

which follows draws on the previous findings to examine the risks of crypto-remuneration 

and how stakeholders, including regulators, can manage these risks.   

Regulation 

The sovereignty approach to determining money, supported by the rules of 

statutory interpretation, suggest that money wages cannot be paid in cryptocurrency under 

the FW Act, and that by virtue of this finding, the FW Act is likely to treat cryptocurrency 

as a non-monetary benefit. Despite the significant implications of both findings, neither 

finding has been tested by a relevant tribunal.161 Thus regulatory uncertainty remains 

under the FW Act. For instance, the employer may not be obliged to identify crypto-

remuneration in employee records or pay slips under the FW Act, albeit that 

cryptocurrency may be taxed and used to calculate the employee’s net wage, which must 

be kept as an employee record162 and recorded on the employee’s pay slip.163 The basis 

of a PAYG deduction from the remuneration package may be unclear to employees 

without specifying the token entitlement. Employers should, as a matter of good practice, 

include the crypto-remuneration in these records so that employees can view their token 

entitlement and understand how the net money wage was calculated.  

The contracting parties will also need to structure the remuneration package to 

properly reflect the value of the exchange for labour. As a non-monetary benefit, the 

employer is not obliged to calculate leave entitlements on crypto-remuneration. This is to 

the disadvantage of employees who would only receive their net money wage (if any) 

during paid leave and public holidays. The parties themselves would need to address this 

disadvantage in the employment contract by ensuring that crypto-remuneration is payable 

on paid leave and public holiday entitlements.     

 
161 The only known reported labour law matter involving cryptocurrency is a termination case: Matter 
Technology Ltd v Mrakas; Mrakas v Matter Technology Ltd [2018] NSWSC 507 (24 April 2018). 
162 FW Act s 535(1); FW Regulations reg 3.33(1)(b). 
163 FW Act s 536(2)(b); FW Regulations reg 3.46(1)(f). 
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Taxation and superannuation laws relevant to crypto-remuneration are also 

subject to regulatory uncertainty. The ATO’s present position, which is published online 

as general information only and not legally binding, is that crypto-remuneration, other 

than as part of a salary sacrifice arrangement, is the equivalent of salary or wages and 

subject to personal income tax. This position appears to be inconsistent with labour 

regulation of crypto-remuneration, which is unlikely to treat any part of crypto-

remuneration as a salary or wage, as well as ATO Taxation Determination 2014/28 which 

provides that the provision of all Bitcoin by an employer is a fringe benefit and subject to 

FBT. In the absence of an ATO determination or a private ruling, an employer is exposed 

to a risk that any crypto-remuneration is subject to higher FBT rates that the employer is 

liable to pay, unless provision is made in the employment contract to adjust the 

remuneration package to accommodate such a finding. The legal uncertainty with taxation 

of crypto-remuneration extends to superannuation, as it appears that the calculation of 

superannuation entitlements is based on the interpretation of crypto-remuneration for 

PAYG tax purposes. It is strongly recommended that the ATO publishes a binding tax 

ruling which substantiates, clarifies and expands the existing online statement on the tax 

treatment of cryptocurrency. In fact, the Tax Institute of Australia back in 2015 proposed 

a legislative change to clarify that remuneration of employees in cryptocurrency is not a 

fringe benefit for tax purposes.164 

In its role as an educator and advisor,165 the Fair Work Ombudsman (FWO) could 

also provide clarity around the classification of cryptocurrency as a non-monetary benefit 

or wage when remunerating employees, and perhaps a warning about the risks associated 

with crypto-remuneration including price volatility and its potential negative impact on 

employee entitlements. FWO may also guide employers as to how crypto-remuneration 

may need to be structured in a contract to comply with the FW Act, and a recommendation 

to obtain legal advice.    

Legislators may also consider regulating payment tokens generally, or particular 

payment token types, as a method of paying a wage or salary with the written consent of 

the employee.  The amount payable for the employee’s service under the FW Act could 

include ‘money’ or ‘payment tokens’, or alternatively payment tokens could be 

recognised as a type of ‘money’. State regulation of this type would represent a functional 

approach to money—a distinction is made between tokens that function as money (wages 

 
164 Senate Economics References Committee, above n 46, at [4.38]. 
165 See FW Act s 682(1)(a). 
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or salary) and tokens that do not (non-monetary benefits). Bringing payment tokens 

within the regulatory perimeter of wages would also remove the risks associated with 

crypto-remuneration not being paid on leave entitlements or during public holidays, or 

the exclusion of crypto-remuneration on pay slips or employee records, because the token 

becomes a prescribed method of paying wages.   

Price volatility 

Many cryptocurrencies are characterised by significant price volatility. Price volatility 

will depend on the cryptocurrency selected for remuneration and the digital currency 

exchange which facilities the buying and selling of cryptocurrencies. A more illiquid 

cryptocurrency, in theory, will be exposed to greater price volatility due to the absence of 

buyers on the secondary market. Notwithstanding this even Bitcoin, the most well-known 

cryptocurrency, is exposed to significant price volatility.166 For instance in a two year 

period to 30 October 2019, the price of Bitcoin reached a high of US$19,343 on 16 

December 2017 and a low of US$3,214 on 15 December 2018, with a quoted price of 

US$6,750 on 1 November 2017 and US$9,427 on 30 October 2019.167 Digital currency 

exchanges operate twenty four hours per day in a decentralised environment. As such, the 

price of a cryptocurrency is subject to constant change on a digital currency exchange and 

is likely to vary across exchanges based on the volume of trading (or liquidity) of that 

cryptocurrency. In fact not all cryptocurrencies are listed on an exchange,168 adding to the 

difficulty of pricing an unlisted cryptocurrency used to remunerate employees. Pricing 

may also pose difficulties for employer-issued tokens as part of an ICO, because the 

relevant price cannot be determined by reference to a digital currency exchange at the 

time they are created.169 The employee may receive tokens based on an issue price that 

may be subject to change during the ICO process, and that may not reflect the underlying 

‘value’ of the token.  

Price volatility (or volatility risk) impacts the remuneration package, and 

consequently how the contracting parties may structure, or in other words regulate, the 

remuneration package. Referring to Figure 1, the price (P) affects the number of tokens 

 
166 G Dwyer, ‘The Economics of Bitcoin and Similar Private Digital Currencies’ (2015) 17 Journal of 
Financial Stability 71 at 89–90. 
167 Figures according to the Bitcoin Volatility Index, at <https://bitvol.info/index.html> (accessed 29 
November 2019). 
168 Dark et al, above n 22, at p 197. 
169 V Teigelkötter et al, ‘Germany: Salary Payment in Tokens Regulated’, HRNews, 13 July 2018. 
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(T) the employee will receive. Volatility risk may materialise in the time lapse between 

when the employer purchases cryptocurrency to remunerate the employee, and when the 

employee uses their crypto-remuneration as payment for goods and services, and/or to 

convert to fiat money or another cryptocurrency. The employer is exposed to volatility 

risk arising from the delay between purchasing the cryptocurrency (typically on a 

secondary market) and its distribution to the employee as remuneration, whereas the 

employee is exposed to volatility risk once the cryptocurrency is received in their digital 

wallet.   

Volatility risk can be minimised through token selection and/or by regulating the 

price (P) in the employment contract. The parties may agree to use a stablecoin or another 

cryptocurrency with low volatility, or to adopt a price on a reputable digital currency 

exchange with a high volume of trading in that cryptocurrency (or liquidity), or to an 

average price across a basket of digital currency exchanges. Alternatively the parties may 

wish to transfer risk by fixing the timing of the price. For example, the employee assumes 

all volatility risk if P is the price paid by the employer for the tokens, whereas the 

employer shares volatility risk with the employee if P is the price of the token at the time 

the employee receives the tokens. The impact of tax regulation should also be considered 

when structuring token entitlements in the employment contract. PAYG tax and 

superannuation is likely to be calculated at the time the token is paid to the employee. 

Accordingly, these components of the employee’s remuneration package are subject to 

volatility risk because of their dependency on the price of the token.      

Crypto-remuneration management 

The employer will incur administrative costs in managing crypto-remuneration, an 

operational risk. In fact, many overseas commentators have questioned whether the 

benefits of remunerating employees with cryptocurrency justify the additional operational 

costs for the employer.170 For instance, the employer will incur fees from digital currency 

exchanges when purchasing the cryptocurrency, unless the employer has its own tokens 

that it may ‘mint’ and distribute to employees. Payroll staff will also be required to 

manage a pool of cryptocurrency for distribution to employees, ensure there is sufficient 

cryptocurrency to remunerate employees, calculate the crypto-remuneration according to 

 
170 Mastoras, above n 44; R Webster, Challenges in Compensating Employees in Cryptocurrencies (2018) 
39 Mitchell Hamline Law Journal of Public Policy and Practice 157 at 158, 175. 
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the employment contract, distribute the cryptocurrency into the employee’s digital wallet, 

and maintain records of the transaction. The calculation of PAYG tax and superannuation 

on crypto-remuneration, which may vary each pay period, also complicates payroll 

reporting.171 A standard payroll system may not have the capacity to manage crypto-

remuneration transactions, which will require manual adjustments or a cost to modify 

existing payroll systems.172 Employers will also incur legal costs in preparing an 

employment contract which provides for crypto-remuneration, is compliant with State 

regulation, and reflects the ‘value’ of the remuneration package agreed to by the parties.  

Avoiding crypto-remuneration risks  

Employers may decide to avoid the regulatory, price volatility and operational risks of 

crypto-remuneration altogether by making employees, or a third party, responsible for 

converting money wages to tokens. The employee receives their money wage after 

deduction of PAYG tax and purchases cryptocurrency from a secondary market, or the 

money wage is transferred to an intermediary that facilitates the conversion of fiat money 

to cryptocurrency. For instance, BitWage is one such intermediary with workers from 

Airbnb, Google, FaceBook, Uber and American Express said to be utilising its 

services.173 The employer can create a payroll and distribute funds to workers who join 

the BitWage platform which are then converted to cryptocurrency and distributed to the 

employee’s digital wallet,174 or individual employees can set up a BitWage account, 

provide the employer with the employee’s BitWage banking details, fiat is deposited by 

the employer with BitWage, converted by BitWage to BitCoin or Ethereum (at the 

employee’s discretion), and the tokens are then distributed to the employee’s digital 

wallet.175 BitWage generates revenue from their basic service by making a buy-sell spread 

on the exchange from fiat to cryptocurrency. Intermediaries may charge a service fee, 

instead of or in conjunction with a buy-sell spread, to employers who engage the 

intermediary. In this circumstance, the employer may deduct the fee from the employee’s 

money wage if it is ‘authorised in writing by the employee and is principally for the 

 
171 Bridgers, Ebbink and Meneghello, above n 44. 
172 J Hawes and L Taylor, ‘Crypto-Salaries: What You Need to Know’, Human Resources Director, 24 
August 2019. 
173 BitWage, at <https://www.bitwage.com/> (accessed 6 December 2019).  
174 BitWage for Companies, at <https://www.bitwage.com/for-companies/> (accessed 6 December 2019)  
175 BitWage for Individuals, at <https://www.bitwage.com/for-individuals/> (accessed 6 December 2019). 
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employee’s benefit’.176 Overall, any payment method which requires the employee to 

convert money wages already received to cryptocurrency removes the risks to the 

employer of crypto-remuneration.  

IX Conclusion 

It is envisaged that the broader adoption of cryptocurrencies as a method of payment for 

goods and services may coincide with the greater use of cryptocurrency as a method of 

payment to employees for the service they provide to the employer. Further, the 

flexibility, speed and cost of payments may encourage the adoption of crypto-

remuneration, particularly those involved in the rising gig economy. However, crypto-

remuneration is not a simple matter of employers distributing tokens to employees’ digital 

wallets. This article has described how the State, particularly the FW Act, may regulate 

crypto-remuneration. The parties may have the freedom to incorporate cryptocurrency as 

a reward for labour in the remuneration package, but this is subject to the FW Act and 

associated tax and superannuation legislation. The article has also identified regulatory, 

price volatility and operational risks for stakeholders to consider when regulating crypto-

remuneration, as well as recommendations for managing the risks. In particular, future 

regulation by stakeholders requires thorough consideration of the token used to 

remunerate employees and how the price of the token is determined, so as to strike an 

appropriate balance between contractual flexibility to regulate the exchange of reward for 

labour and the protection of worker entitlements.     

 
176 FW Act s 324(1)(a), 
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