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CUTTING THROUGH LEGAL ARGUMENTS: 
CONSTITUTIONAL RECOGNITION 

by Kate Galloway 

INTRODUCTION 
On 19 January 20 12, the Prime Minister's Exper t Panel on 

Consti tutional Recognition of Aboriginal and Torres Strait Islander 

Peoples ('the Panel ') delivered its report on the constitutional 

recognition of Indigenous Australians, ' From the convening of 

the Panel and since the report was delivered, there has been a lot 

of comment and public debate. Much of this has centred on the 

legal implications of constitutional change, although inevitably 

there has been political debate also. Sometimes it is difficult to 

tell the difference. 

The goa l of proposed constitu t ional change is to advance 

reconciliation between Indigenous and non-Indigenous 

Australians, through recognising in the Constitution the special 

place of Aboriginal and Torres Strait Islanders in Australian society. 

Aboriginal and Torres Strait Islander Australians were excluded 

from the process of nation build ing involved in the draft ing of 

the Const itut ion. This exclusion has resulted in a Const itution that 

not only fails to recognise Aboriginal and Torres Strait Islander 

peoples in an inclusive way, but in fact may proVide for lawful 

discrimination against them after the decision in KarrinyerU 

For those who are not expert in constitutional law, the 

arg uments for and against the recommendations offer an array 

of ostensibly convincing alternatives. This article outlines the 

primary recommendations for change,J before identifying a 

means by which to sort through the legal arguments. The goal 

is to resolve the question of whether or not to support the 

recommendations. 

RECOMMENDATIONS FOR SUBSTANTIVE CHANGE 
The recommendations far substantive constitutional change follow 

a logical path. 

First is the repeal of s 25. This is not regarded as a trooblesame 

recommendation.4 lt relates to the ii~its on fede(al..repre~entation 
of any State that excludes people based on their race fr9m voting 

in that state. 

Second is the repeal of the so-called 'race power'; s 51 (xxvi). As it 

stands, this provision allows the Commonwealth to make powers 

with respect to the people of any race with no restriction on 

whether these laws would be beneficial or not to those people. 

As a general proposition, the notion of race is repugnant as a basis 

for law-making, and is probably inconsistent with international 

human rights treaties including the International Convention on 

the Elimination of Racial Discrimination, as well as contemporary 

societal norms. As Mick Gooda has observed: 

Most Australians I meet pride themselves on being part of a libera l 

democratic soc iety that does not condone discrimination or 

racism. However, it can be inferred from the National Human Rights 

Consultation that the majority of Australians are probably not aware 

these provisions are contained in the Constitution.s 

Having said this, there is still a strong argument in favour of power 

to make laws with respect to Aboriginal and Torres Strait Islander 

Austra lians as a means of addressing the well-known gap in health, 

education, employment, housing and life expectancies between 

Indigenous and non-Indigenous Australians. Interestingly, 

Chief Justice Robert French has suggested extra-curially that 

such a provision would be not a 'race' provision, but a provision 

responding to 'the special place of those peoples in the history 

of the nation:6 

On the basis of the need still to enact legislation with respect to 

Aboriginal and Torres Strait Islander Australians, the Panel's third 

recommendation is to insert a proposed s 51 A giving such power. 

It is prefaced by a number of preambular provisions including an 

acknowledgement of 'the need to secure the advancement of 

Aborig ina l and Torres Strait Is lander peoples: 

To accompany th is provision, and to flesh out its context, is a 

proposed anti-discrimination provision (s 116A). This would prohibit 

laws discriminating on the basis of race, except 'the making of 

laws or measu res for the purpose of overcoming disadvantage, 

amel iorat ing the effects of past d iscriminat ion, or protecting the 

cu ltures, languages or heritage of any group: 
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Finally, is the recommendation for a new s 127A recognising 

Aborigina l and Torres Strait Islander languages. This is considered 

likely to have a declaratory rather than substantive effect. 

ARGUMENTS 
The report was well-received in many quarters, though there has 

been legal debate in particular about the 'race' power and anti

discrim ination provision. Anne Twomey for example has suggested 

that it may be preferable to remove race from the Constitution 

altogether.7 

Broadly speaking in the public domain, and for those not expert in 

constitutional law, these debates can be considered within three 

categories. First is the argument that the breadth of the proposed 

provisions means that we do not know how they will be interpreted 

in future. There is a concern that the Commonwealth will derive more 

power than is anticipated. Some find laws for 'the advancement' 

of peoples as ambiguous, and have difficulty in pinning down a 

meaning. It may be clear in lay terms, but to use such a broad phrase 

to support the making of a law is considered contentious. 

The Panel recommendations offer 
a once-in-a-lifetime opportunity 
to advance reconciliation and 
human rights through important 
Constitutional change. 

It is entirely possible that the proposals may be interpreted to give 

more power than is anticipated. But that is no different from many 

other constitutional powers. One only has to consider the external 

affa irs power and the corporat ions power as examples. It is unlikely 

that the authors of the Constitution would have expected these 

powers to be used so extensively to legislate in so many areas. This 

is somewhat of a misleading argument simply because we cannot 

ever know what a future court will find, or how it will interpret any 

constitutiona l provisions. Any new law stands to be challenged 

as its meaning and the boundaries of its operation come to be 

established through judicial interpretation. 

In terms of the meaning of 'advancement' or the context of 

'beneficia l laws', I would expect that longstanding human rights 

jurisprudence can offer sufficient gUidance on the meaning of such 

a provision, which finds, it seems, parallels in other constitutions 

and at international law.8 

Secondly, is the 'lOa steps too far' or 'one-clause bill of rights' 

argument. I see this as reflecting an inherently conservative 
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understand ing of ou r Constitution. While this overlaps to some 

extent with the issue of interpretation above, it also reflects the 

existing nature of our Constitution as overwhelming ly a blueprint 

for governance, w ithout any explic it human rights. Again, I see 

no need to be afraid of addressing human rights within our 

Constitution. This would accord with Australia'S internationa l 

human rights obligations, and jurisprudentially, represents a valid 

constitut ional undertaking. 

These two arguments include the warning that there'will be legal 

challenges: Th is is no argument at all, in my view. Any change 

is likely to attract legal challenge. That is the nature of the law. 

Opposing change citing that there'will be legal challenges'is really 

nothing more than fear mongering. 

Third ly is that the proposa ls are too complex and therefore will 

fai l at referendum. The way to a successful vote, on this argument, 

is by putting as simple a proposition as possible. Usually this is 

framed as a provision 'recognising' Aboriginal and Torres Strait 

Islander Australians. But what would this look like? How wou ld 

it be phrased, and what would it mean? Back to square one ... In 

fact, the Panel has investigated this, and has recommended how 

such recognition could look within our Constitution. We now have 

something to work with. 

It shou ld be noted also that it is not the simplicity or otherwise 

of proposed changes that has been shown to pass Australian 

refe renda, but rather it is political bipartisanship.lfthe'experts'- and 

politicians- keep telling the publ ic that the recommendations are 

'too complex to pass'then by definition there is no bipartisanship. 

It simply demonstrates an unwillingness to implement the goals of 

the process. Instead of becoming obstructed by these objections, 

I suggest that it would be more productive to remember what we 

have set out to do. Indeed National Congress has called on 'the 

Pa rliament to remain open to additional means of achieving reform 

including legislation, a treaty, and genuine implementation of the 

UN Declaration of the Rights of Indigenous Peoples:9 

RECOGNITION AS THE GOAL 
Many of the responses to the Panel's report have been based on 

legal argument.This is because lawyers are argumentative people. 

The law is never truly settled and is always open to challenge and 

re-interpretation. On th is basis, it can be difficult to assess which 

argument is legally 'correct; or how courts of the future will read 

the Constitut ion. It is difficult to calculate the 'legal risk' in making 

the proposed changes. 

To resolve this, legal argument must be put in context of the 

purpose of the recognition process. As Noel Pearson points out, 
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this constitutional change is about reconciliation, recognition and 

creating a new and inclusive national narrative.10 This necessari ly 

involves both Ind igenous and non-Indigenous Australians. 

Failure to change the Constitution represents a grave risk: that 

of missing the chance to have Aboriginal and Torres Strait 

Islander Australians write themselves into our national story, 

with the su pport of the wider Australian public. That risk is in 

one sense far worse than the 'risk' of courts having to interpret 

the proposed changes. 

CONCLUSION 
It needs to be accepted that no one can predict exactly how 

these proposed changes will be interpreted if they are successful. 

At some point, trust is needed that recommendations for 

change must work on some level. Instead of becoming mired 

in doubt about legal implications of the proposals, it should be 

recognised that the Panel has already completed the first stage of 

consultative groundwork. The mantle has since been taken up by 

the Recognise campaign. 11 The formal work of the Panel has also 

been supplemented by passage of the Aboriginal and Torres Strait 

Islander Peoples Recognition Act 20 13 (Cth) and the findings of a 

Joint Select Committee of Parliament.12 

If we desire change in ou r national story, then the Panel 

recommendations offer a once-in-a-l ifetime opportunity to 

advance reconciliation and human rights through important 

Constitutional change. It cannot happen without the first step of 

supporting the principles of progressive amendment. 

Kate Galloway is a Senior Lecturer in Law at James Cook University. Her 

primary research area is land law, with an interest in Indigenous land 

tenure, and legal education. 
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