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Appointment of an administrator over company assets under the Corpora-
tions Act 2001 (Cth) is a means by which company property may be
protected for the benefit of creditors and shareholders in the face of actual or
anticipated insolvency. Creditors’ and shareholders’ interests in or claims
upon company property are often in conflict with those of third parties – such
as lessors of real property who might seek to forfeit the company’s lease and
regain possession of property. In these circumstances, the tenant company in
administration may make a claim for relief against forfeiture or call upon the
application of a s 444F moratorium. As two recent cases show, such a
moratorium may be extended beyond the expiration or termination of a deed
of company arrangement. This article examines the decisions in Kelly and
Morris v Hedz Pty Ltd (vol admin apptd) (rec and mngrs apptd) (unreported,
Sup Ct, Qld, Jones J, 30 July 2010) and Strazdins v Birch Carroll & Coyle Ltd
(2009) 178 FCR 300 to determine the extent to which s 444F declarations
can be considered to align with or augment equitable relief. In doing so it
considers a 2011 Federal Court critique of s 444F protection, concluding that
unless s 444F is reconsidered, relief against forfeiture may be a preferable
remedy.

INTRODUCTION

This article compares the nature and extent of relief afforded under equitable relief against forfeiture,
and the provisions in s 444F of the Corporations Act 2001 (Cth) (Act) where the event of default is
the appointment of an external administrator or controller. Following an overview of the nature and
extent of relief in equity and under the Act, this article will analyse two recent cases seeking a s 444F
moratorium: Kelly and Morris v Hedz Pty Ltd (vol admin apptd) (rec and mngrs apptd) (unreported,
Sup Ct, Qld, Jones J, 30 July 2010) and Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300.
While the tenant or its administrator may have recourse to relief through both these means, this article
seeks to assess the extent to which these remedies align and whether there is any material difference
for an administrator seeking to protect a company’s right of occupation of business premises.

AN OVERVIEW OF EQUITABLE RELIEF

Shiloh Spinners Ltd v Harding [1973] AC 691; 1 All ER 90 at 100 acknowledged three categories of
case for relief against forfeiture, though many commentators and judges refer to only two. The first is
that relief will be afforded for breach of a provision to secure payment of money, where that payment
has been made.1 Secondly, equity will relieve for breach occurring out of fraud, accident, mistake or
surprise.2

Lord Wilberforce also identified a third area – “outside of these there remained a debateable area
in which are included obligations in leases such as to repair and analogous conditions concerning the
condition of the property and covenants to insure or not to assign.”3
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The appointment of an administrator, receiver or liquidator to a corporate tenant is a usual event
of default in contemporary commercial leases – presumably for its connotation of insolvency and the
obvious impact this may have on the tenant’s ability to pay rent and otherwise to carry out its
obligations under the lease. To this extent it reflects some of the concern of the first ground in Shiloh
Spinners – though there need not have been an actual failure to pay rent. It can be considered perhaps
to fall also into the (third) “debateable area”.

The general principle stated by Lord Wilberforce in Shiloh Spinners is considered applicable to a
breach of lease constituted by appointment of an administrator – namely that this will be an event of
default as a means of securing the performance of the lease,4 but is perhaps not a breach that would
lend itself to a clear cut application of relief.

The relevant considerations in assessing whether to afford relief are:5

a) the conduct of the assignee (tenant);

b) whether or not the breach was wilful; and

c) the nature and gravity of the breach, and its relation to the value of the property which might be
forfeited.

Aitken looks at the impecuniosity of the lessee in terms of forfeiture and concludes that it is not
an absolute bar to relief against forfeiture. Citing Hayes v Gunbola Pty Ltd (1988) NSW ConvR
¶55-375, he points to a public policy argument in favour of preserving the value of the lease asset in
the hands of any liquidator subsequently appointed, and ultimately for creditors’ benefit.6

This reasoning seems to raise issues well outside the more traditional scope of relief against
forfeiture outlined in Shiloh Spinners, but certainly represents a rationale aligned with other provisions
designed to protect leasehold interests such as those in ss 440C and 444F of the Act.

PROTECTION UNDER THE CORPORATIONS ACT

Insolvency practitioners are universally aware of the moratorium presently effected by s 440C of the
Act. The moratorium prevents owners or lessors from interfering with possession of property that is in
the possession of, or used by, the company. The moratorium lasts for the duration of the voluntary
administration however, s 444F provides an opportunity for that moratorium to be extended beyond
the voluntary administration, and in some cases, beyond the expiration or termination of a deed of
company arrangement (DOCA).

The object of the Act’s provisions relating to administration is to “maximise the chances of a
company or as much as possible of its business, continuing in existence”.7 If this is not possible, then
the aim is to result in a “better return for … creditors and members than would result from a winding
up”.8

The first pre-condition to the operation of s 444F is that the company has executed or has resolved
to execute a DOCA. The voluntary administration ends when the DOCA is executed by both the
company and the deed administrator.9

During the hiatus period between resolving to execute a DOCA and its execution, the moratorium
effected by s 440C of the Act continues to operate. The DOCA binds all creditors including an owner
or lessor of property who votes in its favour.10 This article addresses the position where the lessor or
owner has not voted in favour of the DOCA, or actively opposes the arrangement.

4 Shiloh Spinners Ltd v Harding [1973] 1 All ER 90 at 100.

5 Shiloh Spinners Ltd v Harding [1973] 1 All ER 90 at 101.

6 Aitken L, “Applications in Equity: Relief Against Forfeiture” (2001) 15 CLQ 28 at 31.

7 Corporations Act 2001 (Cth), s 435A(a).

8 Corporations Act 2001 (Cth), s 435A(b).

9 Corporations Act 2001 (Cth), s 435C(2).

10 Corporations Act 2001 (Cth), s 444D(3).
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Only the administrator or deed administrator of the company may make the application to extend
operation of the moratorium.11 The court may order the owner or lessor of property that is used,
occupied or in possession of the company, not to take possession or otherwise to recover it.

There are two further preconditions to an order being made under s 444F(5). First, the owner or
lessor’s actions would have a material adverse effect on achieving the purposes of the deed. Secondly,
the interests of the owner or lessor will be adequately protected. In this aspect, the court has regard to
the terms of the DOCA and the order, and any other relevant matter. Just what might be another
“relevant matter” is illustrated in the recent decision of the Queensland Supreme Court in Hedz.12

Hedz also refines some of the issues which first arose for consideration in the Federal Court decision
of Strazdins v Birch Carroll & Coyle Ltd.13

Strazdins case

In this case, the applicants were administrators of DNPW Pty Ltd (subject to deed of company
arrangement). The company operated two licensed venues: the Ducks Nuts Bar and Grill (Ducks
Nuts); and the Fox Alehouse. The business of Ducks Nuts was conducted from premises owned by
Birch Carroll & Coyle (BCC), the respondent in the proceeding. A relevant timeline of the
administration follows:

• 24 April 2008 – the directors resolved to appoint voluntary administrators. At that time there were
significant rent arrears owing to BCC;

• 7 May 2008 – first creditors meeting;

• 28 May 2008 – landlord’s solicitors give notice of default under the lease, namely, the
appointment of voluntary administrators;

• 12 June 2008 – the landlord’s solicitors give notice of intention to terminate the lease with
immediate effect;

• 14 June 2008 – the administrators applied to the Federal Court to extend the convening period for
the second meeting under s 439A(5). An order was made extending the period to 15 July 2008;

• 25 June 2008 – the landlord’s solicitors wrote to the administrators offering a new lease to the
company for a term of two years and three one-year options. The original lease had nine years to
run, and included two further options of five years each;

• 15 July 2008 – the administrators reported that the company failed because of trading losses
incurred in the Fox Alehouse. Ducks Nuts was said to trade profitably;

• 22 July 2008 – second meeting of creditors was held and was adjourned for 25 days; and

• 18 August 2008 – the landlord calls upon a bank guarantee provided under the lease. As a
consequence, all arrears of rent and outgoings owing when the company entered voluntary
administration, were paid.

Two proposals were subsequently received for deeds of company arrangement. Only one proposal
is relevant for the purposes of this article.

Administrators reported on 20 August 2008 that a contract for the sale of the Fox Alehouse had
been executed, and was proceeding to settlement. It was expected that this sale would allow the
company to trade profitably in the remaining business, Ducks Nuts.

On 26 August 2008, the adjourned second meeting of creditors resumed and creditors resolved to
execute a deed of company arrangement. The terms of the deed provided for one of the directors, an
experienced publican, to assume operation of Ducks Nuts whilst an ordered sale process was put into
place. The director provided financial information to satisfy a reasonable observer that he was in a
position to financially underwrite the business, should it fail to trade profitably during that time.

The DOCA was executed by the company on 16 September 2008, and by the remaining parties on
22 September 2008.

11 Corporations Act 2001 (Cth), s 444F(7).

12 Kelly and Morris v Hedz Pty Ltd (vol admin apptd) (rec and mngrs apptd) (unreported, Sup Ct, Qld, Jones J, 30 July 2010).

13 Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300; [2009] FCA 731 (Lander J).
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To preserve the value of the assets for creditors, it was necessary to protect both possession of the
premises and the lease itself. Accordingly, the deed administrators made application to the court for
relief under s 444F of the Act. Originally a claim for relief against forfeiture was also made, however
this did not proceed to trial.

The proceeding gave rise to the following issues:

1) would the refusal of the application have a material adverse affect on achieving the purposes of
the DOCA?

2) would the landlord’s position be adequately protected?

3) could s 444F prevent the landlord from terminating the lease, and in any event, had the lease been
terminated already?

4) can the effect of an order made under s 444F continue in effect after the expiration of the DOCA?

Material adverse effect

This issue was dealt with easily. The DOCA recognised that a notice of termination of the lease had
been given. It was therefore a condition precedent to the DOCA becoming effective that a grant of
relief against forfeiture, or an order under s 444F be made. His Honour noted that the effect of the
DOCA was subject to the making of the orders sought by the applicant. If the DOCA did not take
effect then the company would enter into liquidation. In that event, there would be no opportunity to
realise the asset being the Ducks Nuts business. Rather than merely a material adverse effect, His
Honour was satisfied that the purposes of the DOCA would be entirely frustrated.

Adequate protection of owner’s interest

His Honour was at pains to identify the interest that was to be the subject of the protection afforded by
s 444F(5)(b). Those interests were the interests of the landlord as lessor but not as owner of the
property.

The landlord contended that it wished to have a tenant of its own choosing, and that it should be
allowed to exercise its commercial rights perhaps to negotiate a shorter lease, and otherwise on more
advantageous terms. His Honour concluded that the landlord had already exercised its right to choose
a tenant by choosing the company. In any event, the offer of a shortened lease demonstrated that the
company was not an objectionable tenant.

In relation to the exercise of its commercial rights, the court said that:

[t]hey are interests that BCC did not have when DNPW entered into administration. Its interests were
those given it as lessor by the lease. BCC seeks to take advantage of DNPW entering into
administration to further commercial interests it did not enjoy immediately before that time. Whilst
BCC cannot be criticised in attempting to turn the events to its commercial advantage, the interests
which it claims and which it says cannot be adequately protected are not those that section 444F seeks
to address.14

The protection of the landlord’s rights therefore are limited to those under the lease, whether the
lease has been terminated or not. His Honour concluded:

BCC will be, when the DOCA is performed, in exactly the same position as it was prior to the
Insolvency Event, except it will now have a solvent rather than an insolvent tenant.15

Ultimately the landlord’s interest could be protected in terms of the Act by making the operation
of the order conditional upon the observance, in all respects, of the terms of the lease as if it were on
foot.

Hedz decision

The applicants in Hedz were voluntary administrators appointed by the director on 1 July 2009.
Immediately following the appointment of voluntary administrators, ANZ Bank, the principal secured
creditor, appointed receivers and managers to all of the assets and undertakings of the company.

14 Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300 at 325.

15 Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300 at 326.
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The company operated hotels and bottle shops from 15 different premises and had seven
landlords. Following the appointment of the voluntary administrators, the receivers and managers
continued to operate each of the hotels and bottle shops, and to comply with the company’s financial
obligations under the various leases.

The goal of the receivers and managers appeared to be to continue to conduct the various
businesses leading towards a structured sale process. It was therefore important to the receivers and
managers to have continued and uninterrupted possession of the premises occupied or used by the
company. For that reason, the receivers proposed a DOCA by which the receivers would satisfy all
employee entitlements and make a further payment (fund) for the benefit of remaining creditors.

The availability of the fund for distribution to creditors was conditional upon the company’s
landlords agreeing, or being bound, not to retake or otherwise interfere with possession of premises.

With one exception, all landlords agreed to be bound by the DOCA, and to allow the company to
continue to operate from those premises, provided rent and other financial obligations were
maintained.

One landlord, Topsham Pty Ltd (Topsham), did not agree to allow the company to remain in
possession of premises described as the Bushland Beach Hotel. Indeed, shortly before the second
meeting of creditors, Topsham delivered a notice to remedy breach which complained of an event of
default under cl 34(1)(d) of the lease of the premises as a result of the appointment of receivers and
managers.

At the second meeting of creditors on 7 July 2010, creditors voted overwhelmingly in favour of
the DOCA. Topsham, not being a creditor at the material time, was not represented at the meeting.

To satisfy the precondition to the operation of the DOCA, the administrators made application
under s 444F for orders against Topsham, outlining the chronology of events:
• 1 July 2007 – the business of the Bushland Beach Hotel is purchased by the company;
• 2 July 2007 – the company enters into a lease of the Bushland Beach Hotel for an initial term of

30 years, with two options of 15 years each;
• 3 July 2007 – the real property comprising the Bushland Beach Hotel is sold (to an entity related

to the company);
• 1 July 2009 – voluntary administrators and receivers and managers appointed;
• March 2010 – Topsham purchases the real property comprising the Bushland Beach Hotel;
• 5 July 2010 – Topsham delivers notice to remedy breach.

At the time of the hearing of the application it was accepted that all of the company’s financial
obligations under the lease had been, and continued to be, met. In addition, the receivers and managers
undertook to comply with cl 15.1 of the DOCA, namely to meet and continue to meet all of the rental
and other financial obligations of the company under the lease. They also confirmed that ANZ Bank
had provided an indemnity in respect of those obligations.

The administrators contended that there was sound basis for making an order because payment of
the fund was conditional upon the making of orders under s 444F. Additionally, this was supported by
the nature and substance of the undertaking provided by the receivers and managers.

The application was resisted on a number of grounds, two of which are relevant to the operation
of s 444F. First, there was a failure to show material adverse effect; and secondly, the owner’s interests
were not adequately protected.

Material adverse effect

The respondents sought to draw a distinction between material adverse effect upon the operation of the
scheme to be established by the DOCA and the overall outcome for creditors, particularly ordinary
unsecured creditors.

The basis of the submission was that the principal beneficiary under the deed of company
arrangement was ANZ Bank and that only a relatively modest dividend would flow to ordinary
unsecured creditors.

His Honour took a different view.
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The main purpose of the DOCA is to continue the business of the company including the Bushland Beach
Hotel. Without that continuation, the provisions of the fund by the receivers will be lost with the result that
employees will lose benefits and unsecured creditors would receive nothing.16

His Honour therefore concluded that the loss of possession of Bushland Beach Hotel to the landlord
would have a material adverse effect upon achieving the purposes of the proposed DOCA in terms of
s 444F(5).

Adequate protection of owner’s interest

The landlord advanced two main arguments in this respect. First, the proposal did not make allowance
for the non-pecuniary obligations (eg the obligation to repair). Secondly, the proposal did not protect
the landlord from an unsatisfactory post-DOCA situation wherein the landlord was left with a tenant
which was hopelessly insolvent.

Neither of these submissions found favour with the judge. His Honour was cognisant that each of
the receivers and managers, and the voluntary administrators had been appointed before Topsham’s
purchase of the hotel. The maximum term of the DOCA was three years, which was relatively
insignificant compared to the potential 60-year term of the lease (including option periods). His
Honour concluded that there was no significant prejudice to Topsham in being unable to act upon a
default of the lease of which it was aware before its purchase of the hotel.17

The concerns in relation to non-pecuniary obligations were concerns adequately dealt with by the
provision of an undertaking from the receivers and managers that they would cause the company to
carry on the hotel business and to abide by the terms of the lease. In circumstances where the receivers
and managers had the financial backing of the ANZ Bank in that respect, His Honour had no hesitation
in concluding that the interests of the landlord were adequately protected.

In each of these cases, the effect of the order under s 444F is to provide relief for the tenant
company against forfeiture of its lease – on the basis of the order facilitating the DOCA, and the
sustainability of the landlord’s interest pursuant to the order. If the two remedies are equivalent, on
what basis might an administrator choose either as the basis for relief? Could the tenant company in
Strazdins and Hedz and have achieved the same or a better result through an application for relief
against forfeiture in equity?

IS S 444F THE PRACTICAL EQUIVALENT OF RELIEF AGAINST FORFEITURE IN

EQUITY?

The Supreme Court has always had an inherent equitable jurisdiction to relieve against forfeiture:
“equity has an unlimited and unfettered jurisdiction to relieve against contractual forfeitures and
penalties”.18 This discretion has not been affected by the introduction of statutory relief provisions, as
pointed out by the court in Shiloh Spinners.19 This was confirmed eg, in Queensland before the
introduction of statutory relief under the Property Law Act 1974 (Qld),20 and has been restated
elsewhere after statutory relief has been enacted.21

There are a number of aspects of relief against forfeiture that bear comparison with the relief
under s 444F. The first of these is the principle that underpins each form of relief. Secondly, is the

16 Kelly and Morris v Hedz Pty Ltd (vol admin apptd) (rec and mngrs apptd) (unreported, Sup, Ct, Qld, Jones J, 30 July 2010)
at [36].

17 Kelly and Morris v Hedz Pty Ltd (vol admin apptd) (rec and mngrs apptd) (unreported, Sup, Ct, Qld, Jones J, 30 July 2010)
at [43].

18 Shiloh Spinners Ltd v Harding [1973] 1 All ER 90 at 104.

19 Shiloh Spinners Ltd v Harding [1973] 1 All ER 90 at 102. Property Law Act 1958 (Vic), s 146; Conveyancing Act 1919

(NSW), s 129; Property Law Act 1974 (Qld), s 124; Conveyancing and Law of Property Act 1885 (Tas), s 15; Property Law Act

1969 (WA), s 81; Landlord and Tenant Act 1936 (SA), s 9; Law of Property Act 2000 (NT), s 138.

20 Pioneer Gravels (Qld) Pty Ltd v T & T Mining Corp Pty Ltd [1975] Qd R 151 at 160.

21 See eg Minister for Lands and Forests v McPherson (1991) 22 NSWLR 687 at 691-3; Dee Tech Pty Ltd v Neddam Holdings

Pty Ltd (No 2) [2009] NSWSC 1355 at [128].
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nature of the relief itself – forfeiture is regarded as “an ultimate security mechanism to ensure
compliance”. Thirdly, are the “threshold issues” in relief against forfeiture cases that provide a focus
for the court’s inquiry. Finally is the measure of protection of the leasehold interest afforded under
each remedy.

Principle underpinning equitable relief

The foundation of an equitable claim for relief against forfeiture lies in unconscionability – whether it
would be unconscionable in the circumstances to allow the landlord to forfeit a lease,22 or that “a
person should not use his legal rights to take advantage of another’s misfortune”.23 For example, in
Munday Group Pty Ltd (in liq) v Tsourlinis Distributors Pty Ltd [2011] FCA 195 (Lindholm), the
landlord was the owner of several hotels and stood to benefit from the termination of the tenant’s lease
of one of its hotel premises. The court found that the landlord “would obtain a wholly disproportionate
benefit from relying on the breaches as a basis for termination”. Each of the breaches bar one had been
or was to be remedied. The remaining breach could “be made good by the payment of
compensation”.24 However, “the jurisdiction to grant relief against forfeiture does not authorize a
court to reshape contractual relations into a form the court thinks more reasonable or fair where
subsequent events have rendered one side’s situation more favourable”.25

Unconscionability is clearly not the focus in the application of s 444F. Indeed in contrast, the
court’s role in “reshaping contractual relations” resonates in the approach taken by the court in each of
Strazdins and Hedz.

In Hedz the landlord purchased the freehold knowing that the tenant was in receivership. In
Strazdins the landlord had offered the tenant a new lease while the tenant was under administration
thus indicating its willingness to accept the tenant company, even under administration, as a tenant. In
Strazdins the court found that in seeking to forfeit the lease, the landlord had attempted to take
commercial advantage of the tenant’s entry into administration. In other words, it was seeking to
rewrite the contract between the parties. Importantly, this was not considered to be unconscionable as
“BCC [a landlord] cannot be criticised in attempting to turn the events to its commercial advantage”.26

On this basis, an application for relief against forfeiture would not have succeeded. The court’s focus
was instead on whether protecting landlords’ interests under the Act was limited to its interests as
landlord and not as owner. In other words, the extent of the court’s jurisdiction was limited to
landlord’s rights under the lease itself and not in any wider sense.

Similarly, the court in Hedz implied that it would not allow the contract to be rewritten
consequent upon a change in circumstances particularly as the landlord, at the time of purchase of the
reversion, knew that receivers had been appointed.

The contrast between relief against forfeiture and this s 444F approach is that in the latter the
landlord may well take advantage of a superior bargaining power – the conscience of the landlord is
not scrutinised. Indeed as pointed out by Finkelstein J in Lindholm the “reference to the ‘interests’ of
the owner or lessor is to its economic or commercial interests, rather than its legal interests”.27

However, to the extent that such a “taking advantage” represents a “right”, this will not be protected in
a s 444F application. Therefore even though the effect of the ruling is perhaps the same as relief
against forfeiture, and in each case the court appears loathe to change the basis of the parties’
contractual relation, the rationale differs.

22 Stern v McArthur (1988) 165 CLR 489 at 527; World by Nite Pty Ltd v Michael [2004] 1 Qd R 338 at 343.

23 Minister for Lands and Forests v McPherson (1991) 22 NSWLR 687 at 691, citing Meagher RP, Gummow WMC and
Lehane JRF, Equity Doctrines and Remedies (2nd ed, Butterworths, 1984) p 418; Munday Group Pty Ltd (in liq) v Tsourlinis

Distributors Pty Ltd [2011] FCA 195 at [40].

24 Munday Group Pty Ltd (in liq) v Tsourlinis Distributors Pty Ltd [2011] FCA 195 at [41].

25 Stern v McArthur (1988) 165 CLR 489 at [23] (Mason J).

26 Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300 at 325.

27 Munday Group Pty Ltd (in liq) v Tsourlinis Distributors Pty Ltd [2011] FCA 195 at [47].

Tenants’ moratoria under the Corporations Act and relief against forfeiture

(2012) 20 Insolv LJ 5 11



Focus of the relief

In considering relief against forfeiture, the court’s focus is on the relationship of landlord and tenant,
and on balancing the rights of the parties under the lease – the right of the tenant to peaceful
possession, and the right of the landlord to protection of the property and income therefrom.

Forfeiture has been described as the “ultimate security mechanism to ensure compliance with an
agreement”.28 On this basis, the courts will award relief where the tenant undertakes to comply with
the secured obligation. In Pioneer Gravels (Qld) Pty Ltd v T&T Mining Corp Pty Ltd [1975] Qd R 151
at 161 the court made it clear that “a fortiori relief should be granted in a case where no loss or
damage has been suffered, so that there is nothing to be put right”. In terms of paying rent, or
demonstrating sufficient capacity to meet other covenants, the financial capacity of the tenant becomes
relevant.

For example, in Howard v Fanshawe [1895-1899] All ER Rep 855 for example, the court held
that relief against forfeiture would be available regardless of how a tenant was unable to pay the rent
and expenses, and that

upon payment of the rent and all expenses [the court] will not permit the tenant to be turned out of
possession; considering that in the one case frequently great hardship might be the consequence; in the
other, the party being placed in the same situation, there is in general no hardship.29

Likewise, in MI Design Pty Ltd v Dunecar Pty Ltd [2000] NSWSC 996 relief was awarded
“notwithstanding the Plaintiff’s present insolvency”. The basis for this decision was that “there is no
real doubt that any prospect the tenant has of salvaging its position would be completely lost if
re-entry were not allowed”.30

In contrast, in Old Papa’s Franchise Systems v Camisa Nominees Pty Ltd [2003] WASCA 11 the
court refused relief for a wilful breach because the assignor failed to provide evidence as to its
financial position sufficient to counter its “precarious” financial position.31 In considering the balance
of rights between the parties, the court in this case considered that “a lessee may properly be given the
benefit of any uncertainty concerning its financial capacity to comply with its obligations because any
subsequent breach of the lease can be met with a further termination for which relief from forfeiture is
unlikely to be granted”.32 This was inappropriate in the circumstances of this case.

This line of cases therefore suggests that the tenant’s capacity to pay is a “relevant consideration
bearing on discretion”33 in awarding relief against forfeiture in relation both to the financial position
of the landlord, and also how the grant or denial of relief will impact on the tenant’s creditworthiness.
However, while the court may award relief to an insolvent tenant, it will frame the order in terms that
protect the landlord – eg in MI Design, arrears were to be paid “in such a way as to ensure it could not
be recovered as a preference”.34

In terms of the tenant’s creditworthiness, equity also looks at public policy considerations. In
Hayes v Gunbola, the court found that it may refuse relief where a tenant was unable to pay future
rent, or if it did, such payment would be a preference. However, this was “not a rule of law”.35 Indeed,
to give relief to an insolvent person “may be in the public interest because the benefit of the valuable
property in the lease will inure for the creditors generally should he become bankrupt”.36 In Lindholm,

28 Old Papa’s Franchise Systems Pty Ltd v Camisa Nominees Pty Ltd [2003] WASCA 11 at [131]; see also MI Design Pty Ltd

v Dunecar Pty Ltd [2000] NSWCA 996 at [61].

29 Citing Sanders v Pope (1806) 12 Ves 282 at 289.

30 MI Design Pty Ltd v Dunecar Pty Ltd [2000] NSWCA 996 at [61].

31 Old Papa’s Franchise Systems Pty Ltd v Camisa Nominees Pty Ltd [2003] WASCA 11 at [129]-[132].

32 Old Papa’s Franchise Systems Pty Ltd v Camisa Nominees Pty Ltd [2003] WASCA 11 at [132].

33 MI Design Pty Ltd v Dunecar Pty Ltd [2000] NSWSC 996 at [61].

34 MI Design Pty Ltd v Dunecar Pty Ltd [2000] NSWSC 996 at [57].

35 Hayes v Gunbola Pty Ltd (1988) NSW ConvR ¶55-375 at 57,457.

36 Hayes v Gunbola Pty Ltd (1988) NSW ConvR ¶55-375 at 57,457.

Galloway and McGrath

(2012) 20 Insolv LJ 512



the court found that if relief were not given, unsecured creditors would be no worse off but that the

secured creditor would “risk a substantial loss”.37 This informed its decision to award relief against

forfeiture.

In contrast to considering the financial position of the landlord, the nature of s 444F relief is

protection of the rights of creditors although in deciding whether to afford relief, the court must be

satisfied that “the interests of the … lessor will be adequately protected”.38 In both Hedz and

Strazdins, the court granted the order on the basis that the rent and performance of the lease otherwise

was adequately assured. In spite of this, the relief was focussed on creditor protection.

In Strazdins, the court pointed out that:

the powers given in the Part are predicated on the assumption that … the company’s creditors will

obtain a better return than if the company were wound up. Section 444F should be construed with those

objects in mind and should be given a construction that would promote those purposes rather than a

construction that would not.39

The court went on to say that the protection that is afforded a company’s property during

administration means that the rights of other parties, including lessors, are curtailed. In Strazdins, the

right of the lessor to retake possession of the premises was curtailed specifically because if the lessor

had retaken possession, it would have had a “material adverse effect on achieving the purpose of the

DOCA”.40

Both forms of relief therefore prevent the operation of the “security mechanism” of forfeiture but

to a different end: one for the benefit of the tenant directly, and the other for the benefit of the creditors

and shareholders – though each considers the position of the landlord. The primary difference is the

role of conscience as a threshold issue for equitable relief.

“Threshold issues” for equitable relief

The operation of the equitable principle of unconscionability in relief against forfeiture is clearly

demonstrated through the “threshold issues” that the court will consider in assessing whether to

exercise its discretion to award relief41 – whether the case is “special or exceptional”.42

For example in Lindholm, the court considered the circumstances within which the breaches took

place – that 48 alleged defects in repair “ranged from the absurdly trivial to the more serious”43 but

that some had been rectified, some were undertaken to be rectified and the remainder were covered by

compensation. Importantly, the landlord would have obtained “a wholly disproportionate benefit from

relying on the breaches as a basis for termination” implying that the relation of the breach to the value

of the property is of paramount concern. Likewise, “the breach of the lease resulting from the

improvements [was] minor” in Old Papa’s Franchise Systems v Camisa Nominees (at [125]). In

Pioneer, the plaintiff landlord “suffered no appreciable damage … and the breaches were not

wilful”.44

In Pioneer as in Lindholm, examination of the nature and gravity of the breach brought focus on

the landlord – after all, it is whether the gravity of the breach is such that it would be unconscionable

37 Munday Group Pty Ltd (in liq) v Tsourlinis Distributors Pty Ltd [2011] FCA 195 at [44].

38 Corporations Act 2001 (Cth), s 444F(5)(b).

39 Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300 at 316.

40 Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300 at 321.

41 Shiloh Spinners Ltd v Harding [1973] 1 All ER 90 at 101; affirmed in Esther Investments Pty Ltd v Cherrywood Park Pty Ltd

[1986] WAR 279 at 289; Old Papa’s Franchise Systems Pty Ltd v Camisa Nominees Pty Ltd [2003] WASCA 11 at [122].

42 Minister for Lands and Forests v McPherson (1991) 22 NSWLR 687 at 700.

43 Munday Group Pty Ltd (in liq) v Tsourlinis Distributors Pty Ltd [2011] FCA 195 at [25].

44 Pioneer Gravels (Qld) Pty Ltd v T&T Mining Corp Pty Ltd [1975] Qd R 151 at 161.
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“on the landlord’s part to insist on his strict legal right”.45 In each case, the court recognised that the
landlord had taken advantage of the relatively minor breaches “for the purpose of working a
forfeiture”.46 The landlord’s behaviour likewise came under scrutiny in Strazdins and Hedz where
previous offers of a lease to the by-then insolvent tenant, were relevant in determining the potential
damage to the landlord’s interest under s 444F.

While none of these issues is cited expressly in a s 444F application, there are parallels. In Hedz

and Strazdins what was relevant was the sustainability of the company’s obligations as tenant – and
this was satisfied by the administrators’ undertakings, and a bank guarantee respectively. This affirms
the objective of the Act, to preserve the company’s assets and the Act’s lack of interest on the tenant’s
conduct. However, one question raised in Lindholm was the nature of the protection afforded by the
s 444F order particularly where the lease had been terminated.

Measure of protection of leasehold interest

In Lindholm, receivers and an administrator were appointed over Upday Pty Ltd, trustee of a unit trust.
Agreement was secured to sell the units in the trust subject to a DOCA and to consent to the
assignment of the lease (through a change in control of the company). The landlord, Tsourlinis
Distributors Pty Ltd (Tsourlinis) objected to the DOCA. In addition, it issued a number of notices to
remedy breach of covenant and purported to terminate the lease.

In the opinion of the court, Tsourlinis would obtain a wholly disproportionate benefit from relying
on the breaches;47 and the major creditor, National Australia Bank, would suffer substantial loss if the
lease were lost.48 Accordingly, the court awarded relief against forfeiture.

On the basis of this order, the court did not need to consider an alternative application under
s 444F to prevent the landlord retaking possession. Finkelstein J did however have a number of
comments to make upon the capacity of s 444F relief to protect a landlord-tenant relationship.

The measure of protection afforded to a leasehold interest through an award of relief against
forfeiture depends on whether the lease has been validly terminated. In Hayes v Gunbola the court
identified two possibilities. If the lease were terminated, equity would order the execution of a new
lease. On the other hand, if the lease was not terminated, equity would make an order that the
forfeiture was effaced.49 The form of order cited in this case was reflected in Pioneer eg, where the
court ordered that the defendant, relieved from forfeiture, “hold the land according to the terms of the
lease without any new lease”.50

On this basis, the remedy is that of a proprietary – leasehold – interest. As Finkelstein J points out
in Lindholm, this contrasts with an order made under s 444F which “creates a relationship not of
landlord and tenant but of owner and occupier”.51

While Finkelstein J observed that the order in Strazdins “recognises that the lease had come to an
end”,52 as with relief against forfeiture, a s 444F application will operate regardless of whether the
lease has been terminated. In Strazdins the owner had submitted that the lease had been validly
terminated, and that as a consequence s 444F could not operate. Lander J addressed that argument.

45 World by Nite Pty Ltd v Michael [2004] 1 Qd R 338 at 343, citing Tannous v Cipolla Bros Holdings Pty Ltd (2001) 10 BPR
18,563 at 18,568.

46 Pioneer Gravels (Qld) Pty Ltd v T&T Mining Corp Pty Ltd [1975] Qd R 151 at 162; see also Munday Group Pty Ltd (in liq)

v Tsourlinis Distributors Pty Ltd [2011] FCA 195 at [43] where the landlord “was only interested in using a breach of [the]
clause … to terminate the lease”.

47 Munday Group Pty Ltd (in liq) v Tsourlinis Distributors Pty Ltd [2011] FCA 195 at [41].

48 Munday Group Pty Ltd (in liq) v Tsourlinis Distributors Pty Ltd [2011] FCA 195 at [44].

49 Hayes v Gumbola Pty Ltd (1988) NSW ConvR ¶55-375 at 57,460.

50 Pioneer Gravels (Qld) Pty Ltd v T&T Mining Corp Pty Ltd [1975] Qd R 151 at 162.

51 Munday Group Pty Ltd (in liq) v Tsourlinis Distributors Pty Ltd [2011] FCA 195 at [64].

52 Munday Group Pty Ltd (in liq) v Tsourlinis Distributors Pty Ltd [2011] FCA 195 at [63].
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Because the power is given [under s 444F(4)] to the court in relation to property “that is used or occupied by
or is in the possession of the company”, it also does not matter whether if the company had a lease over that
property, or the lease is terminated, so long as the property continues to be used or occupied by the company
or the company remains in possession. That point is reinforced by the Part referring to “owners and
lessors”.53

This implies a focus on retaining for the tenant an occupation rather than a proprietary right. Indeed,
in contrast to the order upon a termination under relief against forfeiture, s 444F “does not
contemplate” an order reinstating the lease.54 The order “will have the effect of requiring [the tenant]
to comply in all respects with the lease as if it were on foot,”55 but not it seems affirming the lease
itself. As the court pointed out in obiter in Lindholm, this opens questions about the landlord’s rights
and obligations. As there is no lease, the terms upon which the tenant holds its possessory rights and
the landlord’s rights to enforce the tenant’s obligations are uncertain.

This ambiguous situation is concerning for two reasons. First, in Strazdins the applicant sought an
order in terms which would continue the operation of the lease well past the end of the DOCA, indeed
potentially 15 years beyond the end of the DOCA. While BCC contended that any moratorium
effected by s 444F would be limited to the term of the operation of the DOCA, the court found the
term of occupation to last for the long term:

If [the term were limited to the term of the DOCA], s 444F would have no utility. It would mean that
the unsecured creditors would be bound by the terms of the DOCA but the secured creditors and the
owners and lessors could as soon as the DOCA has been performed, exercise all of the rights which
they have to the disadvantage of the unsecured creditors. If that were the case then the purpose of the
DOCA would often, if not invariably, be frustrated.56

In the absence of some particular limit, his Honour concluded that the intention of the legislation
was to put in place a scheme which “will operate well past the time within which the terms of the
DOCA are to be performed”.57 This decision was effectively applied in Hedz.

The court in Lindholm considered the purpose of equivalent provisions in comparable
jurisdictions, identifying a policy to “preserve a viable business enterprise where possible”.58 This is
somewhat more narrow than the goal in the Act, to “maximise the chances of a company or as much
as possible of its business, continuing in existence”.59 An extended right of occupation may be
desirable for a tenant, thus maximising such chances, but the award of such a right is both more
extensive (in length) and less extensive (in terms of interest) thus arguably altering the extent of the
business enterprise protected by the order.

Secondly, but related to the first issue, the interest secured under the order is less in that it is
merely an occupation interest rather than a proprietary interest, thus putting in question the value of
the protected asset. As an occupation and presumably personal interest, there would be a question
about the value to a buyer of the company or its business. If the right to occupy cannot be assigned,
indeed if it falls short of a leasehold estate, then the very foundation of the business’ worth is put in
question.

Finkelstein J in Lindholm posed a number of questions related to the nature of the interest
protected. To the extent that the order is one requiring the landlord to allow occupation rather than a
leasehold interest, the landlord’s rights as owner or landlord are likewise potentially compromised.
The Act requires the court to look to the landlord or owner’s “interests”, and as has been pointed out
above, these are the landlord’s interests under the lease itself. If there is no longer any lease, it is

53 Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300 at 321.

54 Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300 at 326.

55 Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300 at 326.

56 Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300 at 326.

57 Strazdins v Birch Carroll & Coyle Ltd (2009) 178 FCR 300 at 327.

58 Munday Group Pty Ltd (in liq) v Tsourlinis Distributors Pty Ltd [2011] FCA 195 at [60].

59 Corporations Act 2001 (Cth), s 435A(a).
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unclear what rights are in fact being protected. An obligation on the landlord not to interfere with
possession for the duration of the former lease without concomitant rights is a significant burden on
the landlord’s rights not just under the lease but over the fee simple estate in land itself. This has a
flow on effect on the value of the land also to the extent that it can be regarded as an encumbrance.

It is assumed that such an obligation would likewise bind a successor in title.

Likewise the tenant’s rights are affected in that a right of occupation does not necessarily
incorporate common law and statutory protections afforded to a lessee. While the Act is focussed on
maintaining business assets for administrators (and creditors) and not on protecting tenants’ rights, the
impact on tenants’ rights is relevant for any purchaser of the business and again goes to the value of
the business asset in the eyes of any purchaser.

On this basis, both the purpose and the effect of s 444F needs reconsideration. Finkelstein J
suggested that “the workability of s 444F … should be addressed by Parliament”.60 It is submitted that
in focussing on the narrow concept of possession or occupation of the premises, the Act inadvertently
impacts upon the value of the business assets – which include the lease. The purpose of the provisions
surely revolve around maintenance of value of business assets and the business overall. The power of
the court to protect mere possession or occupation of the premises is insufficient to achieve this
objective.

CONCLUSION

Recent decisions applying s 444F of the Corporations Act illustrate the matters that the court takes
into consideration in giving relief to an insolvent corporate tenant seeking a DOCA. As DOCAs tend
to be framed as subject to relief against forfeiture or s 444F relief, it is difficult to tease apart the two
remedies in terms of which may be more successful.

While the language framing the court’s considerations differs in each case, it seems that the two
remedies run in tandem. Each will be based on the rectification of the landlord’s position, the conduct
of the parties and arguably also, considerations of the impact on the tenant’s creditors’ position.
Indeed “the burden of establishing that a forfeiture should not be relieved against once all arrears of
rent has been paid is a very heavy one. It lies upon the landlord who has effected the forfeiture.”61

This seems to apply equally to Strazdins and Hedz.

One difference in considerations lies in the focus of relief against forfeiture on unconscionability
– whether it would be against conscience to allow the landlord to forfeit. This is not relevant under
s 444F so arguably the standard applied may differ. On the other hand, the considerations that fall
under this concept, and the increasing consideration of third parties’ (creditors’) interests in fact brings
these remedies closer together.

In selecting a remedy probably a prime consideration will be the nature of the protection granted
and in this respect, relief against forfeiture seems the preferable option. It reinstates or supports the
leasehold estate itself, thus shoring up this valuable tenant asset. It also leaves the landlord with a
more secure footing in the owner-occupier relationship.

In contrast, where the lease has been terminated, the s 444F order will leave the parties in the
owner-occupier relationship rather than that of landlord and tenant. As an occupation interest only, the
value of the asset for the tenant (and the landlord) is in question. The value of its contribution to the
tenant’s business is likewise in question and administrators should be aware of the lack of provision
for assignment of the interest. This is particularly important bearing in mind that the right to occupy
(but no lease) will last beyond the end of the DOCA.

This suggests a fundamental limitation in the operation of s 444F relief reflecting the difference in
focus of the two frameworks of protection. An alignment of the protection afforded with the goals of
the Act could be achieved through a change of focus from possession or occupation, to the leasehold
interest itself. If the court were empowered to protect (or re-instate) the leasehold interest, then the

60 Munday Group Pty Ltd (in liq) v Tsourlinis Distributors Pty Ltd [2011] FCA 195 at [67].

61 Hayes v Gunbola Pty Ltd (1988) NSW ConvR ¶55-375 at 57,456.
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administrator would have occupation as well as a significant business asset. The landlord would also
be protected in terms of its interest as landlord as well as holder of the reversion.
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