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Abstract 

 

In the 2015-2016 Fair Work Commission (FWC) reporting year, 15,028 applications 

for an unfair dismissal remedy were made to Australia’s national workplace relations 

tribunal, of  which only 2.2 per cent of those cases proceeded to arbitration. This research 

seeks to understand why arbitration? It does this by firstly looking at the types of unfair 

dismissal case that come before the FWC and exploring whether some of these are less likely 

to be resolved by conciliation. Secondly, it will look at the main factors that influence why 

matters resolve at the various stages of the FWC conciliation and arbitration process and 

thirdly, explore why employees pursue arbitration for the resolution of an unfair dismissal 

remedy application.   

To set the scene the research identifies three primary categories of workplace conflict: 

the strategic or environmental (category one); the task allocation or task based (category 

two); and relationship or transactional (category three); and looks at the way in which each of 

these sources of conflict may give rise to dismissal decisions.  Thereafter, the study examines 

the behaviour of the parties where if an election is made to contest the dismissal decision, 

they must navigate their way through the various phases of the FWC’s conciliation and 

arbitration process.   

Based on a single method qualitative approach, the study explores the views of 50 

interviewees (FWC members and staff conciliators, union and employer associations, legal 

and non-legal representatives, employers and applicants), many of whom were involved in 

arbitrated FWC ‘unfair dismissal decisions’ in the 2015-2016 reporting period.  From that 

data set, the 326 (2.2 per cent) FWC decisions were reviewed and classified based on 11 

discernible dismissal types (such as dishonesty, excessive absenteeism and unsatisfactory 

work performance). The research concludes that there appears no one dismissal type more 
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likely to proceed to arbitration. Instead, there are factors that affect why matters resolve at the 

various stages of conciliation and arbitration. At the early phases, where parties understand 

the process, the facts in dispute can be easily established and both sides are prepared to 

compromise, matters will more readily resolve. Thereafter, at later phases, issues such as 

representation, the pursuit of reinstatement, matters of policy, principle, vindication, justice 

and the right to be heard, all play a far more important role. Other factors include the 

expectations, emotions and conduct of the parties.  

In all, the pursuit of compensation is not a key influence as to why parties proceed to 

arbitration.  There is though some evidence that the category of conflict - that is whether it 

has as its source the environment, the task or the relationship - may have some bearing on the 

length of time it takes to bring the dismissal grievance, but not necessarily the conflict itself, 

to an end.  In this regard, the research confirms earlier studies that have identified the 

difficulties associated with resolving personal and relationship conflict at work (Jhen, 1997; 

Ayoko et al., 2003; and Southey, 2010, 2016). Earlier Australian studies found that 

arbitration does not bring significant compensation benefits (Chelliah and D'Netto, 2006; 

Freyens and Oslington, 2013). This research supports that view and shows that an arbitrated 

result is for the most part, pursued for reasons other than money.   
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Chapter 1 

Introduction 

 

Workplace conflict and how it resolves within the context of changing employment 

relationships (Budd and Bhave, 2017) and industrial frameworks (Hyman and Gumbrell-

McCormick, 2017) continues to remain of critical importance to both the study and 

understanding of industrial relations. Conflict of opinion or ideas, conflict of values or 

perceived norms, all manifest at the workplace in different ways.  Often employers may seek 

to resolve some forms of workplace conflict by bringing to an end the employment contract 

of an employee (Klaas et al., 1998), and it is at that point, where a dismissed worker must 

consider how, if at all, to respond to the dismissal decision.  

Historically, workplace laws have regulated the relationship between employers and 

their employees, often in a bid to reduce the impact of conflict at work. In Australia, the 

Second Reading Speech by Alfred Deakin, then Minister for External Affairs, following the 

introduction of the Conciliation and Arbitration Bill on 22 March 1904, explained the 

rationale for the Commonwealth of Australia’s first industrial relations law in this way:  

 

The motives and spirit of this measure are not to be found in mere 

mathematics or, balances of profit and loss. We agree with Liszt, 

the great German, whose, protest may be translated into the 

aphorism - " Account-books have no conscience." To look at 

their account-books and see whether a profit or loss has been 

occasioned is all that the merchant or trader as such is called upon 

to do, and he is not to be blamed if he stops short at that. But the 

community would be to blame if they did not go further, because 

the profit may have been gained by an unnatural deterioration of 

the race by a degradation of the men, women, and children 

engaged in an industry. On the other side, the fact that the profits 

of the merchant are reduced may be a good thing, even, in the 

interests of the employer himself, if he is to live as a man' among 

men with a proper appreciation of their aspirations, instead of 

regarding those whom he employs as the insensate pawns of his 

selfish will. This Bill starts with a confession that it is based on a 

humanitarian interpretation of the principles and obligations, 
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which form the very basis of civilized society. It leaves to its 

opponents the creed whose God is greed, whose devil is need, 

and whose paradise lies in the cheapest market. No one 

anticipates that one piece of Legislation will be sufficient to 

achieve our ideal. This is but a fragment of what will be needed1. 

 

 

In 2020, some one hundred and sixteen years later, the objects of the modern workplace 

relations law are set out within Section 3(e) of the Fair Work Act 2009 (Cth) and include:  

enabling fairness and representation at work; and …. 

providing accessible and effective procedures to resolve 

grievances and disputes and providing effective compliance 

mechanisms. 

 

 

These workplace laws remain of vital importance, because in Australia, like many 

other countries throughout the world, unfair or unjustified termination of employment gives 

rise to a statutory claim for unfair dismissal remedy2. In Australia, those procedures were 

enshrined within the federal law in 1994 following the introduction of the Industrial 

Relations Reform Act 1993 (Cth) and, true to the origins of a national industrial relations 

system that the Honourable Alfred Deakin first sought to introduce, resolving conflict 

through conciliation as a precursor or preference to the exercising of arbitral powers remains 

a key feature of the modern law. It is against that backdrop of Australia’s current unfair 

dismissal law, that this research is positioned.  

 

1.1. The research question: Identification of a gap in the research 

The Fair Work Commission - Australia’s national workplace relations tribunal  - is 

established under Section 575 of the Fair Work Act 2009 (Cth) and has as one of its functions 

 
1See House of Representatives Official Hansard, No 12, 1904, p775.  
2In Australia, what constitutes an ‘unfair dismissal’ is defined at Section 385 of the Fair Work Act 2009 (Cth). 
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to deal with applications for unfair dismissal remedy whether by conference3 or arbitration4.  

The objectives of the unfair dismissal regime imposed by Section 381(1)(a) of the Act calls 

for a framework that establishes a balance between the needs of business and the needs of 

employees and is to take place in an environment where applications are dealt with quickly, 

flexibly and informally5.  The legislation also requires that the established procedures and 

remedies provided achieve for the parties a ‘fair go all round’6.  But the question begs, do the 

parties who come before the Fair Work Commission feel that they have received a fair go all 

around and what happens to the workplace conflict that invariably has given rise to the 

dismissal decision?  

In a survey commissioned in 2010 by Fair Work Australia, the predecessor body to 

Australia’s current national workplace relations tribunal, 79 per cent of applicants, 76 per 

cent of respondents and 85 per cent of representatives responded that they submitted to the 

settlement within the staff conciliation process of the unfair dismissal jurisdiction because 

they “wanted to avoid the cost, time, inconvenience or stress of further legal proceedings” 

(TNS Social Research , 2010).  Put another way, 78 per cent of applicants “just want(ed) to 

get it all over with” (TNS Social Research, 2010). In the 2015-2016 Fair Work Commission 

reporting period, 15,028 applications for an unfair dismissal remedy were made throughout 

Australia, of which only 2.2 percent proceeded to arbitration (See Table 1). 

In the latest reporting year, that figure has been reduced to 1.6 per cent of cases 

(FWC, 2019). This prompts the question, why do some matters proceed to arbitration and 

what happens to the others along the way?  While much attention has been placed on the 

 
3 See Section 398 Fair Work Act 2009 (Cth).  
4 See Section 399 Fair Work Act 2009 (Cth). 
5 See Section 381(1)(b) of the Act.  
6 See Section 381(2) of the Act and note that the concept of a ‘fair go all round’ was popularised by Sheldon J in 

Re Loty and Holloway v Australian Workers’ Union [1971] AR (NSW) 95. The expression was originally 

coined by Mr Commissioner Manuel of the New South Wales Industrial Commission, in an earlier case decided 

before that tribunal.   
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quantitative results achieved at conciliation and arbitration, there is little exploration as to 

what are the influences and decisions that take place following the lodgment of an 

application, and whether or not there are some characteristics of either the case, or the parties, 

that provide some insight as to why some matters proceed to arbitration whereas others do 

not.    

This research seeks to answer the following questions:- 

(i) Are some types of unfair dismissal decision less likely to be resolved by 

conciliation? 

(ii) What are the main factors that influence why matters do not resolve at 

conciliation? and  

(iii) Why do workers pursue arbitration for the resolution of an unfair dismissal 

remedy application?   

 

 

Table 1. Arbitrated decisions before the Fair Work Commission 2015-20167  

 

 

 

 
7 These have been reported as being claims either settled, withdrawn or determined.  

Total applications received   15,028 

Resolved prior to conciliation  2130 (14.2%) 

Resolved at conciliation  8529 (56.7%) 

Resolved after conciliation and before a conference/hearing  2808 (18.7%) 

Withdrawn after conference/hearing and before Decision/Order 104 (0.7%) 

Final Decision Order (non-arbitrated cases)  1131(7.5%) 

Arbitrated cases  326 (2.2%) 
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1.2. Building upon the earlier Australian research 

This research is unique and important yet fits within a body of research into 

Australia’s statutory unfair dismissal regime. Outside of a study looking at the efficacy of the 

United Kingdom’s Advisory Conciliation and Arbitration Service (Lewis, 1998)8 and another 

dealing with the process of alternative dispute resolution in the conciliation of unfair 

dismissal disputes in South Australia (Meredith, 2001), the scope of this work does not 

appear to have been conducted elsewhere9. For example, two of the earliest studies that will 

be canvased within the Literature Review at Chapter 2 had as their focus the settlement of 

claims at conciliation, rather than looking at what transpired and what were the motivating 

factors and influences that kept parties going beyond that stage (Hagglund and Provis, 2005, 

Ross, 2000). 

 Another set of research looked at what were the compensation benefits of arbitration 

(Chelliah and D’Netto, 2006) and the costs of dismissal to small and medium sized 

businesses (Freyens and Oslington, 2007). A further study looked at the incidence and 

outcomes of unfair dismissal claims under three discrete legislative periods10 (Freyens and 

Oslington, 2013). Finally, there has been a body of research looking at a typology for the 

explanation of employee misconduct that gave rise to summary dismissal (Southey, 2010), 

the impact of contributory conduct to compensation awards (Southey, 2014) and the tolerance 

that predecessor FWC institutions had to various forms of employee misbehavior when 

making arbitral determinations (Southey, 2016). A theme of most of the literature surveys on 

 
8 That study while not directly linked to Australian cases, is informative insofar as it deals with comparable 

processes to those that have been traditionally relied upon in Australia.   
9 These studies are far more limited in scope, as they only deal with the conciliation phase of the unfair 

dismissal process and not the broader timeline examining the conduct of the parties from the time in which a 

dismissal decision is made, up to and until a matter may be determined by arbitration.    
10 These periods were under the Workplace Relations Act 1996 (Cth) operating from 1993-2006; the time during 

which the legislative changes were brought about by the Workplace Relations Amendment (Work Choices)Act 

2005 (Cth) from 2006 to 2009; and those under the Fair Work Act 2009 (Cth) that remain presently in force.  
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dismissal regulation suggests how little has been written about the underlying behaviour 

relationships (Freyens and Oslington, 2013). These behaviour relationships run at the heart of 

what is workplace conflict. For that reason, unlike the earlier studies, this research will also 

explore the sources of the workplace conflict that can contribute to the dismissal decision and 

the way it may thereafter influence the conduct of the parties.       

This study will do two things that previous research has not. Firstly, it will trace the 

conduct of parties from the time that the dismissal decision has been made, through and until 

the point in which an arbitrated decision is issued. Secondly, and against that conciliation and 

arbitration timeline, the observations and views of unfair dismissal remedy applicants, 

employers, legal and non-legal representatives, employer associations and industrial 

organisations, staff conciliators and commission Members will be explored in a bid to better 

understand why some applications for unfair dismissal remedy resolve at the various phases 

of conciliation under the auspice of the FWC, whereas why others need to be settled by 

arbitration.   
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Chapter 2  

Literature review    

 

The theoretical framework of industrial relations has never been a unified one and 

there remain ongoing attempts to redefine its essential principles (Kaufman and Barry, 2014). 

While some have observed that there has been a fusion of the more popular expressions of its 

pluralist and radical Marxist traditions (Gall and Kaufman, 2015), others have seen a 

redefinition of the conceptualization of the employment relationship along four main lines: 

the neoliberal egoist, unitarist, pluralist and critical (Budd and Bhave, 2017).  This analysis 

looks at the writings from both inside and outside of these various frames of reference that 

form the dominant approaches to the study of industrial relations, with particular emphasis on 

the changing industrial relations landscape and the rise of individualism.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       

Against a contemporary backdrop where it is more likely that the Fair Work 

Commission (FWC) and not the union movement protects and supports individuals rights at 

work, the literature review then looks at the role of the tribunal having regard to the efficacy 

of the processes and outcomes that are achieved during the various stages of grievance 

resolution, whether by some form of conciliation, arbitration, or a hybrid arrangement that 

has emerged and is referred to as the determinative conference. Finally, this literature review 

concludes with an identification of some of the influences that exist as both blockages and 

pathways to the effective resolution of dismissal grievances within that context.  

 

2.1. Understanding industrial relationships and workplace conflict 

Different schools of thought view conflict at work as being either aberrant, inevitable, 

or unresolvable. It is from these viewpoints that the literature within these disciplines was 
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firstly shaped.  For example, the division between the unitarist and pluralist schools of 

thought was made clear in the 1960s (Edwards, 2003). The unitarist view of industrial 

relations sees workplace conflict as aberrant. That is, it is a result of a misunderstanding or a 

mischief (Fox, 1971). It was a view shared by the human resource management theorists that 

essentially espoused that there is a commonality of interest at workplaces and this largely 

accounted for the rise of organisational strategies that sought to promote engagement, 

corporate culture and teamwork, to name a few (Provis, 1996).  

Pluralism, on the other hand, emanated from a recognition that workplace conflict was 

inevitable. The early proponents of this school wrote of resolution of workplace conflict from 

an institutional perspective, where organised labour collectively pursued economic and 

industrial interests through largely formal mechanisms such as trade unions and industrial 

associations (Fox and Flanders, 1969). In the United States, the birthplace of institutional 

economics, had several decades earlier been considering the impact of institutions by looking 

at the impact of collective action on the control, liberation, and expansion of individual action 

(Commons, 1931). The pluralist school spoke of the way in which the three types of conflict 

regulation -  mediation, conciliation, and arbitration - could reduce the intensity or violence 

of social conflict (Michelson and Westcott, 2001).  Historically, the final school of thought 

was borne out of the Marxist traditions, where workplace conflict is seen as the inevitable 

result of the capital and labour exchange. Marx spoke of the estrangement of workers that 

gave rise to the emergence of the proletariat and ruling property classes (Marx, 1844 ) and the 

implications for workers in the context of an industrialised society, were frequently 

expressed, in the 1970s in particular, as significant upheavals in industry caused major 

conflict in many economies (Hyman, 1975).  

From the earliest days of industrial dispute, there has been criticism levelled at those 

who view such matters with a singularity in approach (Gardner, 1966).  In the United 
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Kingdom for example, against a backdrop of a globalising economy, Thatcherite policies and 

the breakdown in the traditional institutions, including the decimation of trade unions, saw 

the need to rethink much of the earlier pluralist writings that the preceding 30 year period had 

been based upon (Ackers and Wilkinson, 2005). The ongoing shifts and internationalisation 

of the economy has placed in question the direction of industrial relations theory (Giles, 

2000; Hyman, 2016), with renewed efforts made to gain new meaning from the founding 

principles that gave rise to the earliest British and American schools of thought (Kaufman 

and Barry, 2014). The rise of neo-liberalism, globalised financialised capital, fragmentation, 

and the demoralisation of  once cohesive working-class communities are today a key part of 

the new world of labour, said to give rise to the unmaking of the working class (Hyman and 

Gumbrell-McCormick, 2017).  Yet caution should be taken against readily dismissing the 

traditional approaches to viewing such issues as these earlier frames of reference remain 

strongly defended (van der Linden, 2017).   

 

2.2. The rise of individualism 

The emergence of new employment relationships brings about changing ways in 

which parties both prosecute and resolve their dismissal grievance through the Australian Fair 

Work Commission processes. New industrial relationships are being formed within a vastly 

changing  industrial framework (Hyman and Gumbrell-McCormick, 2017) where an 

increasing reliance on casualisation and contracting out now places shifts in labour and their 

needs. The emergence of these new forms of casual contracting has transformed the industrial 

relationship:  

to the point where a new term, the ‘‘Gig Economy’’, has arisen 

to describe that workers now have ‘‘gigs’’ instead of jobs.  

(Zwick, 2018).  
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This changing backdrop has been in the making for some time, with the emergence of 

individualism described as the extent to which interests, orientations and behaviours are 

based on predominantly individual rather than predominantly group reference points (Peetz, 

2006). Within the context of the employment relationship, individualism gets its meaning on 

the basis of an employer negotiating terms and conditions of work either with employees as 

individuals, or as a collective group with aligned interests (Gould, 2010). More narrowly, 

individualism has been described as the formation and regulation of individual employment 

contracts (Waring and Burgess, 2006). Like all industrialised economies, Australia has not 

escaped this global trend (Macdermott and Riley, 2012).  The enhanced role of individual 

employment law in regulating the employment relationship has shifted the focus away from 

collective conflict to employer–employee conflict at an individual level (Knight and Latreille, 

2000). This is not to say that there was any major dissatisfaction with the collective approach 

per se. The fact that there has been such a dramatic decline in union power as demonstrated 

by declining union density and collective bargaining coverage, does not in itself provide 

sufficient proof to say that  perceptions of the values and efficacy of collectivism have also 

changed (Peetz, 2010).  

The shifting focus to the individual at work has without doubt caused an isolation of 

the employment condition and creates much more the environment of the worker as the ‘lone 

wolf’. Yet submitting to the conciliation and arbitration process within this context can now 

be a quite daunting experience.  Individualization in the employment relationship has caused 

the reduction or removal of the collective mechanisms for determining the employment 

contract, so that wages and conditions are in a sense presented as a lay down misère by 

management (Bray and Waring, 2006; Peetz, 2006,  2010). The intensifying of competition 

through neoliberal reforms has been said to have been the likely accelerant of this process 

(Peetz, 2010).  It has been said to bring about the rise of individual contractual relations over 
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those that are state-determined or collectively bargained, which in effect: (a) liberates firms 

from legal liability of labor and employment laws, (b) transfers risk from employers to 

individuals, and (c) reduces middle-class employment to the benefit of consumers and 

financial stakeholders (Zwick, 2018). In many cases now, the individual and her or his 

contract stand alone. Undoubtedly with the decline in unionism and collectivism in society 

more broadly, the question as to the role of the individual and the pursuit by employers to 

develop individual employment contractual relationships requires significant review.  

While recent examples of striking non-union workers in the case of corporate giant 

Google demonstrate that employees still wish to have their voices heard (Peetz, 2019), there 

is certainly no great evidence that mainstream employers want to listen. This raises an 

important question about the effectiveness of law in constraining managerial behaviour in 

terms of the employment practices that are used (Head and Lucas, 2004).  The shift turns the 

labour analysis to issues of outcome and fairness at work; the implications of which are 

profound to the understanding of conflict at work and unfair dismissal. The fact that many 

employees are provided with no say as to whether or not they wish to enter into a collective 

agreement, and that this is likely to be a fundamental breach of the International Labor 

Conventions 87 and 98 on Freedom of Association and Collective Bargaining (McCallum, 

2007), also raises concern.  

From a historical perspective, while the individual employment contract was almost 

entirely irrelevant for the great majority of Australian employees (Creighton, 2011), the 

microeconomic reforms of the Australian labour market in the latter 1980s and 1990s, 

heralded the beginning of new forms of de-centralized bargaining. The transitioning to 

individual contracting came about as a result of weak workplace unionism that in turn 

undermined union collective wage bargaining (Peetz, 2012). While some suggest that  

enterprise bargaining caused the transitioning to greater productivity and  more widespread 



 

 

  12 

 

usage of individual contracting, this was certainly not a view shared by all (Borland, 2012). 

Of  course the role of Australia’s employers cannot be understated in this regard: there has 

been an ongoing and relentless campaign by many peak bodies to secure greater flexibilities 

in individual contracting arrangements for many reasons (Barry, 2016).  As new forms of 

working arrangements emerge, one estimate reported that the take up of freelance or ‘gig’ 

based work in Australia has approached 32 per cent of the working population (Sarina and 

Riley, 2018), though such claims appear to be highly exaggerated, given that in the State of 

New South Wales alone, the estimate of the ‘gig’ economy in 2015, was only 1.6 percent 

(Fleming et al., 2019).   

In effect from the 1990s there had been a paradigm shift in both government and 

business that brought about a hostile approach to both unionism and collectivism (Peetz, 

1998).  Some of this activity has been attributed to the productivity campaigns of such 

organisations as the Business Council of Australia in the 1990s, the flow-on effect that the 

New Zealand Employment Contracts Act 1991 had on the thinking of State and Federal 

regulators, the introduction of Australian Workplace Agreements and the philosophical 

underpinnings of the Work Choices law in 2005 (Peetz, 2006).  What remains clear is that the 

employment relationship has many dimensions (Gall and Kaufman, 2015), and that 

‘workplace conflict’ arising out of these varied dimensions will take many different forms.  

Whether or not the same forms of workplace conflict will impact on the new 

employment relationships, or whether changing foci will emerge, remains to be seen.   

 

2.3. Establishing a working definition of workplace conflict 

Conflict has been defined as “an awareness by the parties involved, of differences, 

discrepancies, incompatible wishes or irreconcilable desires” (Sell et al., 2004). It has 

been described as ranging at one level as being nothing more than an impression or 
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perception of the briefest sensory event, to at another level,  an intractable, highly volatile, 

long running tension between two or more persons (Avery et al., 1984). Stripped to its basics, 

the study of workplace conflict can be nonetheless kept quite simple. The primary 

components have been identified to be an identification of the parties to the conflict, some 

type of discord and the causes (Beres and Schmidt, 1982). For the purposes of this thesis and 

in the context of dismissal grievances, conflict will be defined as: 

 a serious disagreement or argument, arising out of ideas, 

decisions, actions or personalities of individuals, at places where 

work is performed, that gives rise to the termination of 

employment11.  

 

Understanding the source of conflict is a critical first step in conflict resolution and 

there are many benefits to be had by viewing conflict from a variety of perspectives 

(Korsgaard et al., 2008). While some conflicts are easily resolved, others may escalate to 

destructive levels (Jehn, 1997). Within the employment relationships that may give rise to the 

dismissal decision, workplace conflict comes about through three broad, yet distinctive, 

categories of case. The first category arises out of the exchange and competition of labour 

and capital for resources and control. The second arises out of work organization, and the 

third from interpersonal or day-to-day transactional relationships, for the most part deriving 

from work allocation and direction.   

Within the literature these three key sources have been classified in different ways. 

One model that aligns closely to the scope of the issues considered within this research 

describes the primary categories of sources of conflict as the environmental, the social-

substantive, and the social-relational (Salipante and Bouwen, 1990).  The environmental, 

dealing with working conditions or the nature of work itself; the social-substantive stemming 

 
11 This definition is derived from the work of Sell et al (2004); Avery et al (1984); and Beres and Schmidt 

(1982).  
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from perceived inequities in treatment or for disagreements over goals or means; and the 

social-relational, arising out of the relationships between individuals, groups or organisations. 

In other models that focus more on intra-group conflict rather than industrial conflict, they 

speak of conflict arising out of the task, process, and relational oriented sources (Ayoko et al., 

2003; Jehn, 1997; Myers and Larson, 2005). For the purposes of this thesis these constructs 

have been forged together, so that the following three categories emerge: strategic or 

environmental conflict (category one); task allocation or task based conflict (category two); 

and relationship or transactional conflict (category three). Let us look at these in turn. 

 

2.3.1. Strategic or environmental conflict  (Category one conflict) 

Strategic or environmental conflict arises out of the inherent nature of work and the 

strategic positioning and direction of the firm. Within this framework there needs to be a 

recognition of the disparate power relationships that exist as a direct consequence of the 

labour-capital exchange (Clarke and Clements, 1978; Hyman and Fryer, 1977). Invariably, 

with some exceptions (Hyman, 2016), the contemporary literature makes scant mention of 

such a proposition, or too readily chooses to ignore these broader political and contextual 

considerations. Too often, again with exceptions (Pastor and Dymski, 1991),  the focus 

disregards this fundamental economic state and accepts as a starting point, the structured 

roles within organisations and the way in which individuals possess control over resources, 

people and things (Schieman and Reid, 2008). That is, the relations are accepted as 

legitimate.   

The Marxist/critical literature speaks in clear terms of the inherent conflict existing 

between capital and labour that lies within the realms of both production and exchange. 

Within this framework, the organisational workplace has been viewed as a source and 

medium of power and represents workers’ challenge to the rights of capital; firstly to hire 
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labour in the cheapest market, and secondly, to deploy, manage and control labour, 

irrespective of the aspirations and wishes of the workers (Hyman and Fryer, 1977).  Often 

referred to as industrial conflict, it manifests as either organised conflict – essentially group 

behaviour usually involving union and management – or unorganised and individual conflict 

(Jackson, 1982).  At this strategic or environmental level, the contest between capital and 

labour takes place within four broad fields of analysis (Guille, 1984). The first is within the 

confines of the industry structure; the second, within the structure of the labour force; the 

third, within the determination of wages and prices policies including taxation and social 

wage matters; and finally, within the structure of industrial organisations themselves which 

include the range of jurisdictional and recognitions strategies as well as patterns of coverage.  

The emerging or prevailing conflictual state arising out of the power relationship is 

seen as a direct function of the control or influence that one party has over the other’s 

attainment of these goals (Korsgaard et al., 2008). The precondition to this state is that 

conflict will emerge as a natural consequence of each party wanting something not easily 

available outside of that relationship, from the other. The distinct feature of the Australian 

approach to industrial conflict has been the network of industrial tribunals available to trade 

unions, governments and employers for the pursuit of these goals (Dabscheck and Niland, 

1981).  

It is this form of intervention that sees the formal system of industrial relations as the 

rule maker, where rules that govern the tribunal are designed to resolve conflict, not 

necessarily to solve the inherent conflict between the parties.  Such a system can be 

contrasted against a history of voluntarism in the United Kingdom that up and until the 1960s 

saw the British trade union movement largely content to remain free from an over-regulated 

industrial relations environment (Flanders, 1974). As modern industrial society in Australia 

evolved further, the rule-based system became more active in regulating the industrial 
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relationships and intervening in issues such as union demarcation, technological change, job 

security and incomes policy (Cole, 1982). Today, Section 595 of the Fair Work Act 2009 

(Cth) provides the Fair Work Commission with the power to deal with industrial conflict 

where it is expressly authorised to do so under other provisions of the legislation. The modern 

tribunal can deal with matters relating to, for example, collective bargaining, general 

protections and union right of entry (Forsyth, 2012; Power, 2017).   

An example of a potential dismissal decision that may arise out of industrial conflict 

would be in the case where an employee is terminated for a reason that is protected by the 

general protections legislation under Part 3-1 of Chapter 3 of the Fair Work Act 2009 (Cth), 12  

such as being a member of an industrial association or engaging or proposing to engage in 

industrial activity. In such a case it would ordinarily be anticipated that a dismissed worker 

would bring an application to deal with a ‘general protections’ dismissal dispute under 

Section 365 of the Act, rather than the unfair dismissals provision at Section 39413.  

 

2.3.2. Task allocation and task based conflict (Category two conflict) 

The second category of conflict has, as its focus, work direction. Implementation of 

the strategic goals of a firm, necessitates translating the economic vision into the 

operationalisation of labour, plant and capital. As part of this process comes the structuring of 

workplace roles, the division of labour and the emergence of job authority. This category of 

conflict is sometimes referred to as ‘substantive conflict’ (Guetzkow and Gyr, 1954). From a 

contractual perspective, workers and the firm will agree to be bound by various policies and 

 
12The general protections law is designed to protect (i) workplace rights and the exercise of those rights; (ii) 

freedom of association and involvement in lawful industrial activities; and (iii) protection from discrimination 

and sham contract arrangements.  
13 It should be noted that the dismissals arising under the general protections provisions of the Fair Work Act 

2009 (Cth) do not form part of the cases which are the subject of this research. 
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procedures that invariably will be prescribed by the employer. In the context of the politics of 

the firm, such a source of power is derived from the institutional mechanisms or rules that 

assign the right to make a decision, the right to enforce a decision, or the right to private 

information that grants advantage (Poole and Hollingshead, 2005). Such decision-making has 

been observed at various levels whether based on technical or production issues, employment 

and people-related concerns, economic and financial policy, or the very existence and 

structure of the firm (Collom, 2003).  

Tensions emerging out of these forms of decision-making may be evident through the 

negotiation imbalance at recruitment, the assignment and performance management of tasks 

and in the day-to-day relations and negotiations that become so much a part of the 

transactional workplace exchange (Schieman and Reid, 2008). Employment dismissals are a 

by-product of such tensions. The circumstances that give rise to termination under this 

category of case are shaped by a range of factors, including poor recruitment processes; 

disciplinary rules or grievance procedures that encourage termination as a means of resolving 

conflict issues (Freyens and Oslington, 2007; Klaas et al., 1998); poor employer policy or 

practice; job changes, faulty equipment and hazardous working conditions (Southey, 2010); 

improper work rules, unequal treatment, provocation, the previous condoning of similar 

conduct, and lack of procedural fairness (Chelliah and D'Netto, 2006).  

The requirement to make decisions in relation to the way in which tasks are 

performed will in the majority of cases, cause a delineation of the power and status of the 

parties primarily because  managers take or assume control of the decision making and 

supervision of their subordinate staff. While since the 1950s - particularly in Europe, but later 

on as observed within the United States, the United Kingdom and Australia - attempts have 

been made to bridge this gap by implementing models of workplace partnership (Rolfsen, 
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2011), the gulf of interests remains a major source of concern within the global workplace 

(Hyman, 2016).    

Traditionally the problem emanates from a situation where in a workplace some 

members ‘call the shots’ while others assume the role of the ‘order takers’(Schieman and 

Reid, 2008). It is that process that gives rise to task-based conflict (Darr and Johns, 2004) and 

despite the best efforts of organisations to develop collaborative models of workplace 

participation, invariably what the situation yields is a state of affairs where it has long been 

said,  “je participe, tu participes, ils profitent” (Hyman, 2016). 

One significant theme emerging out of this category of case is that involving the 

conflict arising between an employee and the member of management with whom they 

interact, namely the immediate supervisor.  There are many sub-themes within this category 

of case. For example, various constructs such as the similarity-attraction paradigm have been 

developed as a basis for predicting whether demographic similarity between supervisors and 

subordinates would lead to similarity in attitudes, which, in turn, has a positive effect on 

subordinate behaviors that benefit the organisation (Tsui and O'Reilly, 1989). The scope of 

such a phenomenon can be a wide-ranging one, as employees are likely to interact with 

members of management other than their supervisors during their ordinary course of dealings 

(Gramm et al., 2006). 

The day-to-day managerial subordinate relationship has also been deconstructed from 

within a cultural perspective, where it has been observed that there are divisions among 

workers and their managers, centering upon four major tenets of society: social equality, 

social freedom, multiculturalism, and equity (Wallace and Leicht, 2004). Overlaying these 

classifications are individual attributes such as age, race, sexual identity and personality 

characteristics that go to shaping self-initiated and responsive conduct. Invariably human 

resource management theories have espoused issues such as employee engagement to support 
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the belief that workers do want more control or participation within the decision-making 

processes, particularly once they have achieved some influence at work. Yet often where this 

is sought, managers simply do not wish to relinquish more power and responsibility than they 

perceive is necessary or required (Collom, 2003). For that reason, without a broader context, 

invariably the human relations analysis is criticised on the basis that there is a lack of focus 

on structural determinants that in turn shape and bring about conflict at work (Lipsky et al., 

2016).   

These negotiations of power and decision-making have significant impact upon the 

wider team or group dynamic, where attempts at power-sharing are influenced by diverse 

priorities, personalities and individual experiences, all of which enhance or enliven the 

potential for intergroup conflict (Kerwin et al., 2011). It is here, where despite recruiting the 

most skilled and enthusiastic of team members, that group and organisational dynamics come 

into play, and where it has been said that individually smart, confident and assertive workers 

become frustrated as they seek to find ways of negotiating with each other in a bid to achieve 

the goals of an organisation (Robinson, 2010). A study of several large public sector 

organisations revealed that high levels of task based conflict were strongly predictive of 

workplace bullying (Ayoko et al., 2003). Task-based conflict identified within the earlier 

studies includes unreasonable performance expectations, poor communications (Southey, 

2010), unsatisfactory work performance, negligence and insubordination (Chelliah and 

D'Netto, 2006).  

 

2.3.3. Relational or transactional based conflict (Category three conflict) 

The final category of source of conflict that may in turn give rise to dismissals at 

work, is that of relationship-based conflict. Relationship conflict is an awareness of 

interpersonal incompatibilities (Sell et al., 2004). It is sometimes described in the literature as 
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‘affective conflict’ (Guetzkow and Gyr, 1954). This category is also referred to as being 

‘transactional based’ because the conflict arising out of the relationship or personalities of the 

parties comes about in the ordinary course of dealings. That is, it is transactional in nature. In 

the context of the workplace, interpersonal conflict can range from minor disagreements to 

more severe altercations, including violations of and/or insults to the self, perceptions of 

injustice, inequity or unfairness; goal impediments or thwarted aims; incompetence; and 

being the target of another person’s verbal or physical antagonism or aggression (Lipsky et 

al., 2016; Mireille LeBlanc and Barling, 2004; Schieman and Reid, 2008). Finally, it has been 

well observed that a critical or important event in a worker’s non-work life, can evoke an 

emotional reaction or mood change that can in turn lead to proximal affect-driven behavior as 

well as judgment-driven behavior in the workplace (Ghosh et al., 2011). Issues of emotion 

and anger play a significant role in individual conflict at work (Bollen and Euwema, 2015). 

An easy place to start when examining what takes place within the relationship 

framework of conflict is to commence by looking at the characteristics and behavior of the 

individuals that make up these relationships. In this regard, diversity at work has been found 

to increase task based conflict (Kerwin et al., 2011). That being said, workplaces for the most 

part tend to replicate the broader society, insofar as the conduct of the various demographic 

groups migrate in and out of work settings and develop relationships that in some way have 

parallels to their non-work existence. These groups tussle for their organisational places 

along a workplace continuum stretching between those that claim management prerogative, 

to those who may be regarded as the most vulnerable and exploited of the work organisation 

(Wallace and Leicht, 2004). Of course some of these constructs extend beyond one or more 

category. Like task-based conflict, from a relational perspective, the impact of personality or 

attitudinal similarity has a major impact upon interpersonal attraction among interacting 

individuals (Byrne, 1997). This similarity can be inferred from a variety of traits including 
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the comparative demographic characteristics of members of groups who engage in regular 

interactions (Tsui and O'Reilly, 1989).  

Another way of looking at similarities and differences of co-workers is through 

relational demography research. A critical aspect within this field of research is that 

pertaining to gender and racial similarity, that in part is founded upon the assumption that 

such surface-level similarity reflects deeper-level similarity in attitudes, personality, or 

outlook (Gramm et al., 2006; Harrison et al., 1998,).  Age is another significant influence on 

relationship-based disputes and with an ageing of the total Australian population, it is 

predicted that workplace stereotypes will become, if they haven’t already, far more prevalent. 

The ageist stereotypes, based on hearsay, preconceived ideas or unfounded assumptions, 

though often subtle, all compound the issues that may give rise to discrimination and 

workplace conflict (Posthuma and Campion, 2009).   

A similar though different set of tensions and behaviours can arise in the case of 

young workers, where they too struggle to have their rights, skills and value interpreted and 

understood within the workplace (Corney, 2014). Against a backdrop characterised by 

changing patterns of participation, particularly as a consequence of casualisation of work, 

there has been a high incidence of ‘young person’ dismissals arising out of bullying and 

harassment and personal and sick leave issues (Kellner et al., 2011). As a precautionary 

measure, young workers are now being skilled in relation to how to deal with conflict 

situations at work, particularly where it may be the first real experience of having to do so 

(Myers and Larson, 2005). Unfair dismissals also remain a reality for female workers, 

especially those with family responsibilities, where historically they have battled problems in 

the lack of employer flexibility in making provision for part-time work or more flexible 

working arrangements which would allow them to attend to or balance family needs. Workers 

who returned to work following giving birth would often find that their duties had altered to 
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their detriment, and that the taking of any form of leave was seen as an annoyance and 

possibly even a performance management issue (McDonald, 2008; Pocock et al., 2008).  

At another personal or relational level is the conflict arising out of issues such as 

sexuality or identity for example, where for many lesbian, gay, bisexual, transgender, 

intersex, queer and asexual workers (LGBTIQA) the workplace closet has been a 

fundamental feature of their working lives, and they simply do not feel safe for their identity, 

orientation or condition to be known in their place of work (Willis, 2011). Sexual identity 

disclosure has a real impact on the quality of relationships with co-workers (Mock et al., 

2011).  The fear for LGBTIQA workers is that their identity disclosure can lead to 

organisational exclusion, ridicule, threats, marginalization and the inevitable early reaching 

of the lavender ceiling - a term that has been coined to identify the promotion barriers that 

may thwart the ongoing career progress of LGBTIQA employees (Hill, 2009).  

Unsurprisingly, it has also been observed for LGBTIQA workers that the gender 

identity and sexual orientation of, for example, their supervisor, may even be more impacting 

on their relationship and role, both as an employee and team member. The prevailing, albeit 

changing view that heterosexuality is normal and everything else isn’t, promotes a 

heterosexism within the workplace that leads to fear and discrimination. Until more recent 

times, the consequences of such conduct in an ever-changing world were clear cut (Ragins et 

al., 2003). Of course the flip side of that situation is also one that is easily understood: that is, 

there is evidence of alliances being formed at workplaces, particularly in order to defend and 

protect the rights of those who identify as part of the LGBTIQA community (Brooks and 

Edwards, 2009).  

Lastly, racial background, language, one’s accent and cultural behaviour are all 

contributors to the defining behaviour and personality of an individual at work (Sahlin, 

2008). In the case of migrant workers for example, it may be that, based on limitations 
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brought about through language or cultural nuances, they work in industries where workers 

are easily replaced (Peetz, 2019). The consequences of this leads to possible conflict 

situations that may give rise to dismissal at work. It is also important to note that different 

characteristics of the individual may impact on different sources of conflict in different ways. 

For example, it has been noted that attitudes such as nationalism can be a source of conflict in 

nationally diverse workgroups and that members may experience more relational and less 

task conflict in the case where employees hold nationalistic attitudes towards other members 

within the group (Ayub and Jhen, 2011)14.   

While the earlier methodology relied upon to evaluate arbitration outcomes (Chelliah 

and D'Netto, 2006) did not identify many of these relational issues as being relevant to the 

analysis, the ‘personal-inside reasons’ within Southey’s Typology of Employee Explanations 

of Misbehaviour, (Southey, 2010) did identify characteristics such as inequity, frustration, 

self defence and mistake, as all contributors to relation-based conflict, that in turn could give 

rise to the dismissal of employees at work and the challenge that is made to the termination 

decision.   

 

2.3.4. The manifestations of conflict  

Overall, the above three categories - strategic or environmental conflict (category 

one); task allocation or task based conflict (category two); and relationship or transactional 

conflict (category three) - serve as a useful backdrop as to how some dismissal decisions 

come about. These sources can often be overlapping and have strong relationships one to the 

other (Ayoko et al., 2003). While different types of dismissal decisions may be driven by 

different sources of conflict, the way in which the source of conflict needs to be understood, 

 
14 One of those cases involved a field survey of 541 professionals from three industries: information technology, 

finance and HR services within Pakistan and the Netherlands.   
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cannot be confined to one particular classification or approach.  Furthermore, it is important 

to keep in mind that the majority of workplace conflict will not give rise to a dismissal 

decision at all. As was indicated within the definition at the commencement of this section, 

conflict takes various forms and can give rise to other phenomena such as absenteeism, high 

turn-over rates, passive resistance, work to rule and the withdrawal of labour. While this 

research focuses on public forms of workplace conflict that may ultimately give rise to an 

employee contesting the dismissal decision in the Fair Work Commission, there are also a 

myriad of private and informal conflict situations, many of which are resolved through norms 

or rules that govern the informal interactions of the workplace participants in behind the 

scenes conflict handling activities (Bartunek et al, 1992)15.  While this research focuses more 

specifically on the dismissal decision itself, rather than the source of conflict, it is nonetheless 

an ongoing theme that is picked up throughout the thesis in a bid to provide some further 

insight as to how the nature and source of conflict may in turn impact upon the bringing 

about of that decision and the way in which the parties embark upon the task of resolving an 

application for unfair dismissal remedy.  

 

2.3.5. How conflict is managed or resolved 

Workplace conflict is dynamic and complex (Jehn and Mannix, 2001) and employers 

and employees respond to conflict in different ways: such as private and informal handling 

(Bartunek et al., 1992); avoidance in the hope that the issue may dissipate; engaging in an 

ongoing battle over the issues in dispute; seeking intervention from a higher authority such as 

a manager or superior; or through more formal processes of resolution or collaboration 

(Slaikeu and Hasson, 1998). Conflict management strategies have been classified as being 

 
15 Bartunek (1992) gives examples of the way in which conflict can be resolved informally during office or after 

work drinks and other forms of social activities etc.  
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passive – in the case of avoiding and yielding to the issues, or active – where the parties 

participate in some form of problem solving or ultimately have an outcome imposed upon 

them (Dijkstra et al., 2011). While studies of conflict resolution systems have found them to 

be presented as logical, linear and simple, what is more likely to be effective are those 

systems that encourage the parties to be emotional and where they are given several - rather 

than just one - occasions to share their differences and points of view (Bartunek et al., 1992).   

Clearly it is important to resolve workplace conflict before it escalates – a case in 

point being that of relational conflict, where, as noted above, high levels are seen to be 

predictive of organisations where workplace bullying may flourish (Ayoko et al., 2003).  Yet 

in some cases, limited amounts of conflict at work is not necessarily seen as a bad thing 

(Guetzkow and Gyr, 1954; Jehn and Mannix, 2001). For example, moderate task based 

conflict can produce positive effects such as enhanced decision making among groups, yet 

where left unabated, it has a tendency to escalate and leave the initial reason behind and 

forgotten (Jehn, 1997).  Strategic or environmental conflict, such as that arising where 

consultation between management and employees at work leads to some form of 

disagreement,  may also not necessarily be a bad thing, when parties are given an opportunity 

to openly participate in the decision making process. Yet again, where dissent over such 

issues continues in a manner that shows no signs of resolve, can give rise to ongoing and 

increasing levels of antagonism, lower productivity and the need for greater reliance on 

courts and tribunals. The following section now briefly looks at the way in which individual 

rather than collective behaviour is influencing the conduct of the parties in this regard. 

 

2.4. Has individualism altered the conduct of the parties? 

The emergence of enterprise bargaining in Australia in the early 1990s has also 

caused changes in behaviour, and despite the earlier protestations and warnings, employment 
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relationships are seen as becoming more Americanised in their ideologies, legislation, policy 

orientation, as well as outcomes (Gould, 2010). The shift in Australian labour law from a 

mixture of ‘self-regulation’ and centralised ‘command-and-control’ style regulation to 

‘enforced self-regulation’ signals a systemic and profound reorientation in regulatory policy 

and technique (Marshall and Mitchell, 2006). Yet with this ongoing focus on individualized 

forms of contracting, it has not been seen to equate to building better relationships at work 

(Marshall and Mitchell, 2006). Employees are possibly more vulnerable than ever to an 

organisation’s usage of employee dismissal, where few employees earn enough to warrant the 

cost of litigation and few can afford to remain out of work while waiting for the resolution of 

court proceedings (Macdermott and Riley, 2012)16. In the absence of a unionized workplace, 

the upshot of this was to see the emergence of a rigid approach to human resource 

management (Head and Lucas, 2004; Hendry and Pettigrew, 1986) and a corresponding 

increasing ‘take up’ in unfair dismissal applications17.   

Yet unlike other countries’ legislation, the Fair Work Act 2009 (Cth) has been said to 

have dispensed with the more extreme aspects of regulation that support individualization 

(Creighton, 2011). For example, within the Act’s prescribed National Employment 

Standards,18 it provides mandatory information requirements to be issued to all employees 

prior to commencing employment and it also enshrines protective rights and understandings 

pertaining to the collective bargaining process and the right for individuals to be represented 

by persons of their choice. In some ways this is part of a continuously evolving regulatory 

 
16 In 2015-2016, the average arbitrated award was in the range of $6,000 to $8,000, with a maximum 

compensation limit capped at $68,350.00 and a requirement for employees to mitigate their job loss.  
17 See the changing patterns of ‘take up’ in Freyens and Oslington (2013).  
18 The National Employment Standards are a set of statutorily prescribed minimum terms and conditions, 

dealing with issues such as hours of work, personal leave, including carers and sick leave, notice provisions etc,   

that apply in part or in whole to all employers and their employees covered by the national industrial relations 

law.   
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system that seeks to ensure that the fundamental rights of workers are both protected and 

understood.  

In response to this changing backdrop, in Australia and around the world, there has 

been identified within employment courts and tribunals a move towards greater procedural 

pluralism, and the emergence of hybrid procedural regimes that cannot easily be placed into 

traditional compartmentalization (Zekoll et al., 2014). That is, there is less and less policy 

choice for regulators between a strict regulatory tribunal model as opposed to a dispute 

resolution alternative. More frequently there are new arrangements emerging that may 

borrow from the old and the new. Such approaches for the resolution of unfair dismissal 

conflict may rely on a combination of the inquisitorial as well as the adversarial.  

What becomes clear, is that within a changing tribunal system, there is a need for two 

requirements. The first is that despite new ways of approaching the issues, the legal truth be 

ascertained by the decision-maker identifying the true facts and, if required, applying the 

correct law to the facts to arrive at a decision which is well justified. Secondly, the period 

between the employee's termination and resolution of the unfair dismissal application needs 

to be timely (Mourell and Cameron, 2009). The following section considers the manner by 

which resolution of dismissal grievances comes about. 

 

2.5. Earlier studies of Australian unfair dismissal outcomes 

There have been only a limited number of studies undertaken in relation to the 

outcome of unfair dismissal cases achieved by employees under Australia’s federal and state 

unfair dismissal laws.  The first significant study, albeit one that looked at workplace data 

prior to the commencement of the federal unfair dismissal regime in 1993, sought to identify 

the determinants of the usage of employee dismissal within organisations (Klaas et al., 1998). 

It identified factors that strongly correlated with dismissal or non-dismissal decisions made 
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by organisations. These included whether employees had been provided with a retirement 

scheme; the availability of labour; if there were disciplinary rules or grievance procedures in 

force; the presence of a strong union; the amount of investment in human capital; and 

whether the firm was operating near capacity and unable to tolerate short-term production 

losses.  

Several years after the passing of the Industrial Relations Reform Act 1993 (Cth) and 

following the changes to the unfair dismissal regime brought about by the introduction of the 

Workplace Relations and Other Laws Amendment Act 1996 (Cth), a further study examined 

the impact on case settlement of changes to the unfair dismissal law, conciliator style and 

other factors (Ross, 2000). The first component of that study, looked at the economic theory 

of trial and settlement and undertook a comparative analysis of the 1994 and 1996 regulatory 

schemes to conclude that the decreased probability of arbitral success, the reduced likely 

outcomes, and the increased transaction costs at trial, all contributed to a higher settlement 

rate (71.2 per cent) under the Workplace Relations Act 1996 (Cth)19 as opposed to those 

conducted under the former Industrial Relations Act 1988 (Cth) (56.6 per cent)20.   

The second aspect of Ross’s study examined the party characteristics of 1029 

conciliated cases as presided over by eleven conciliators of the Australian Industrial Relations 

Commission,21 during January to December 1996. Using a cross tabulation statistical 

technique, the study found positive relationships between  independent variables (such as 

gross wages; whether the applicant found another job; age; ethnicity, and whether the 

applicant was represented at conciliation or not) and the increased level of settlement at 

 
19 The Workplace Relations and Other Law Amendment Act 1996 (Cth) introduced the Workplace Relations Act 

1996 (Cth).  
20 Note here the comparative settlement rates canvassed the period 30 March 1994 to 30 June 2000.  
21 The Australian Industrial Relations Commission was the name of the former national industrial relations 

tribunal, during the period 1988 to 2009. The tribunal was renamed Fair Work Australia from 2009 to 2013, 

after which time the name was further changed to the present Fair Work Commission.    
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conciliation. The third component of the 1996 study considered the facilitative and 

interventionist styles of eight Australian Industrial Relations Commission (AIRC) 

conciliators and again examined their settlement rates, against their rating style. In that case it 

was shown that increased levels of facilitation and intervention by AIRC conciliators 

undertaking face to face conciliations, were shown to yield higher settlement rates.  

The Ross study was followed by two significant studies undertaken in South 

Australia.  The first of these (Meredith, 2001) involved in-depth interviews with 24 employee 

applicants and nine lay and legal advocates who had represented employees in the 

conciliation of any of the 1011 unfair dismissal disputes in the South Australian Industrial 

Relations Commission (SAIRC) held in the twelve months to June 1999. The purpose of that 

study was to evaluate the experiences of the employees and their advocates so as to identify 

those factors in the conciliation conferences that impacted on the overall fairness of the 

process and outcomes achieved.  The evaluation criteria relied upon in the case of both the 

formal and informal dispute processes undertaken under the auspice of the SAIRC were 

identified as access, facilities, expedition and timeliness, informality and confidentiality, 

costs, settlement, disposal rates and fairness.   

Most relevantly, insofar as issues of fairness were concerned, the key factors 

associated with the assessment of a fair process being conducted were: a sense of being 

acknowledged, being heard, having issues addressed, being represented and the consistency 

of approach. One of the key findings of that study was that the quality and consistency of the 

conciliation process were extremely variable, with the uneven quality of the individual 

conciliator being identified as a major reason for variation in approach and outcome.  

Several years later, a further study of the conciliation step of the unfair dismissal 

processes in South Australia took place (Hagglund and Provis, 2005). In this study, 897 cases 

from the 1998 working year were interrogated to review the size of, and basis for, 
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conciliation settlements. That study claimed, amongst other things, that reinstatement was not 

a viable unfair dismissal remedy and that the State-based conciliation system was expensive 

to maintain and led to small cash settlements that were influenced by both the employment 

background of the Commissioner and the experience of the industrial or legal advocates 

representing the parties.   Interestingly within this study, was the finding that there was a low 

‘take up’ for reinstatement (Hagglund and Provis, 2005)22. The cases revealed that 39 per 

cent of the applications made, sought reinstatement, yet it was largely regarded as an 

impractical outcome, particularly in the case of small employers, where there may have been 

fear of harassment or retaliation if dismissed employees returned to their original jobs. Within 

this later study, the interviewees suggested that the South Australian conciliation process was 

more a mini ‘peek-a-boo’ arbitration than a genuine conciliation23.  

While Hagglund and Provis (2005) concluded that the conciliation system had its 

weaknesses, it was still recognised as a good forum that could provide workers some 

satisfaction and restore their dignity before an independent third party. Yet it was observed 

that this took place in an environment where the time allowed was insufficient and it did not 

give parties the opportunity to fully expound facts and develop arguments before the 

conciliators. The following year, and from a different research perspective, the first attempt to 

look at the benefits of pursuing an unfair dismissal complaint to arbitration was undertaken, 

with an analysis of 342 decisions of the Australian Industrial Relations Commission over a 

four year period, 1997-2000 (Chelliah and D'Netto, 2006). That research identified that from 

an employee’s perspective, arbitration does not really bring significant compensation 

benefits. Later, in 2002-2003, the costs of dismissals (both uncontested and contested) and 

 
22 It should be noted here, that under Section 109(1)(a) of the Industrial and Employee Relations Act 1994 (SA),  

reinstatement in employment was the primary remedy unless it would be impracticable.   
23 The Cambridge on-line dictionary defines ‘peek-a-boo’ to mean a game played with very young children in 

which you hide your face, especially with your hands, and then suddenly take your hands away, saying "peek-a-

boo". 
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their impact on employment costs of an organisation were considered, through the conduct of 

a telephone survey of 12,279 small and medium sized businesses (Freyens and Oslington, 

2007).  One of a number of conclusions reached in that study, was that the conciliation and 

settlement costs of dismissal in the case of unsatisfactory performance, absenteeism or 

serious misconduct, was between one to four month’s salary equivalence.  

So as to better understand the explanations provided by employees when contesting 

their summary dismissals in the Australian Industrial Relations Commission, a data review of 

92 substantive arbitration decisions issued in 2004-2005, was undertaken (Southey, 2010). 

Within that research the rationales for employee behaviour were categorised into three 

domains: workplace related reasons; personal-inside reasons and personal-outside reasons. In 

the case of the first domain, workplace-related reasons are rationales pertaining either directly 

or indirectly to the workplace. They have been defined to include poor communications, poor 

employer policy or practice, influence from another person, job changes, faulty equipment or 

unreasonable performance expectations. Personal-inside reasons are more of an intangible 

nature and include reasons based on cognitive processes, reactions or emotions of the 

employee.  The personal-outside reasons are defined as those reasons that are non-work 

related and exist in a tangible or measurable form, such as health issues, financial pressures, 

family commitments, personal tragedy and mood altering substances and addictive behaviour.  

That study concluded that the Commission showed limited tolerance for employees who 

engaged in serious misbehaviour.  Personal-inside reasons featured as the most frequent 

single reason for employee misbehavior.      

A later comparative study of the incidence and outcomes of  unfair dismissal claims 

under the Fair Work, Work Choices and Workplace Relations Acts (Freyens and Oslington, 

2013) highlighted the need for further investigation into the underlying behavioural 

relationships that may influence conciliation and arbitration  results.  Two such further 
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studies took place which considered firstly the impact that employee contributory conduct 

had on unfair dismissal remedies, (Southey, 2014) and secondly, the tolerance that the 

predecessor tribunals to the Fair Work Commission had for various types of misbehavior in 

unfair dismissal arbitration judgments (Southey, 2016). Both these cases explored arbitration 

decisions over a ten year period 2000 to 2010. The studies found that contributory 

misconduct of the employee affected the outcome of successful compensation remedies in 

approximately 13 per cent of all cases (Southey, 2014). In addition, a hierarchy of tolerance 

for various forms of employee misbehaviour was established that found an employer’s 

prerogative to dismiss was less likely to be subject to challenge in the case where a worker 

harmed or potentially harmed a person either physically or psychologically, but was more 

problematic in the case of other misbehaviours (Southey, 2016). It was this study that 

produced Southey’s Typology of Employee Explanations for Misbehaviour, drawing from a 

schema developed by (Robinson and Bennett, 1995) as  depicted in Figure 1. 

 

Figure 1. Typology of workplace deviance24.  

 
24 Source (Bennett and Marasi, 2015). 
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2.6. The role and efficacy of the Tribunal 

As mentioned in the introductory chapter, the existing Australian workplace relations 

tribunal has inherited its concept of conciliation from a long history of Australian industrial 

law and practice (Macdermott and Riley, 2012, McCallum et al., 2013). However from a 

historical perspective, the period for analysis of the Tribunal’s role in dealing with unfair 

dismissal claims is a relatively short one. Many earlier studies, focusing on common law 

rights and previous forms of regulatory arrangement, have been rendered redundant through 

the now evolved institutional arrangements (O'Neill and O'Neill, 2010).  There are also 

aspects of institutional conflict that at least from a policy perspective, are said to sit outside of 

the scope of the statutory unfair dismissal law. A case in point is that of genuine workplace 

redundancy, sometime referred to as 'economic dismissals' that are defined as dismissals 

based on operational, economic, technological, structural or similar grounds (Forsyth, 2008). 

Dismissals based on genuine redundancy, are expressly excluded from the statutory regime25. 

There are two further categories of dismissal case that sit outside of the remit of this thesis26 

and these relate to termination decisions that are based on prohibited grounds such as the 

taking of ‘adverse action’ in the case where a worker is exercising a workplace right, or on 

the basis of discriminatory attributes such as temporary absence or illness or trade union 

membership. More often than not, in the latter case, these types of ‘unlawful termination’ fall 

outside of the traditional role of the Fair Work Commission and are either dealt with by state- 

based anti-discrimination tribunals, or a court of law (McCallum et al., 2013; Riley, 2013). 

 

 

 
25 See Section 385(d) of the Fair Work Act 2009 (Cth). 
26 The first, as mentioned earlier, is that provided for under Section 365 of the Fair Work Act 2009 (Cth). The 

second, Section 372 of the  Act, gives effect to Australia’s international agreements relating to discrimination 

and termination of employment.  
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With that caveat established, much has been written in Australia and elsewhere in 

relation to the defense of the statutory protections provided by governments that impose upon 

employers’ standards for the exercise of disciplinary power (Clark, 1999; Corby, 2015; 

Davidson, 1983; de Ruyter and Waring, 1999; McCallum, 1995, Robbins and Voll, 2005; 

Southey, 2015).  Yet with many forms of government regulation, through time and with an 

awareness by practitioners and stakeholders of the legal principles applicable to dismissals, 

the integrity of the system is at challenge. That is, employers armed with a ‘model defense 

formula’, respond to unfair dismissal claims relying more on the reasoning developed by 

industrial tribunals and less on the contextual nuances of the case at hand (Collins, 1992). All 

that is required to defend a case is the knowledge of the function and form that is anticipated 

to be adopted by the Tribunal Member (Rathmell, 2011). Once the dismissal code is 

‘cracked’, that managerial disciplinary authority retains its position as a largely unregulated 

sphere of conduct. The evolution of Australian unfair dismissal law has been said to reinforce 

those bureaucratic structures (Rathmell, 2011).  

Unfair dismissal laws are also frequently examined from a cost burden perspective. 

The argument runs that unfair dismissal regulation raises the cost of employing labour as 

there is a probability that any worker hired will be dismissed at some stage and may lodge a 

claim, leading to administrative costs, legal costs and the possibility of a compensation 

payment (Freyens and Oslington, 2013). The burden of statutory unfair dismissal law is said 

to impinge upon an employer’s capacity to reduce turnover and to terminate workers who 

reveal themselves after hiring to be less productive, thereby reducing the average productivity 

of labour. In other jurisdictions such as the United Kingdom, these current protections 

enjoyed by workers, are said to be stifling British enterprise, allowing employees to ‘coast 

along’ and preventing employers from hiring new staff in case they prove to be ‘unknown 

quantities’ that prove impossible to sack (Howe, 2013). While there have always been critics 
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of the impost of such protections, unfair dismissal laws as they currently stand, have been 

said to have little if any negative effect on job generation and small business efficiency (de 

Ruyter and Waring, 2004).  

Australia's adoption of nationally regulated unfair dismissal protections is regarded as 

quite atypical under a neo-liberal agenda and while the current system of unfair dismissal 

provisions provides from a historical perspective the broadest range and most accessible 

protections covering workers to date (Southey, 2015), it still fails to protect workers 

employed for a specified period of time or those with less than six months’ service with an 

employer (ILO, 2018). While small business employers are not caught by the laws unless an 

employee has been employed for more than 12 months, in the case of larger employers (> 15 

employees) they are after six months, and employer associations express concern over some 

of  the features inherent within the existing scheme (Barry and You, 2017).  

Overall, the economic burden of the Australian unfair dismissal laws has been quite 

modest (Freyens and Oslington, 2007, 2013) and has had minimal influence on job creation 

(Bryson and Howard, 2008). Acutely aware of the criticisms it faces, the Fair Work 

Commission has a variety of measures that it can embrace in order to facilitate cost-effective 

conflict resolution, and the tribunal is not compelled to go to a formal arbitrated hearing if in 

fact there are better and more cost-effective ways of resolving a dismissal dispute 

(Macdermott and Riley, 2012; Mourell and Cameron, 2009). Such a situation ultimately 

creates a form of consumer choice, where individuals are faced with the task of pursuing an 

unfair dismissal claim through to arbitration or agreeing to its resolution at some stage along 

the conciliation and arbitration path.  
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2.6.1. Why Individuals Pursue Claims for Unfair Dismissal 

Clearly, all other things being equal, the pursuit of an unfair dismissal claim is not 

something that an individual worker would ordinarily seek to do. In fact far from it. In 

Australia, as well as overseas, many unfair dismissal claimants describe feelings of 

unhappiness as a result of litigation (Renton et al., 2012, TNS Social Research , 2010). In the 

case of a study undertaken within the United Kingdom, some 33 per cent of all claimants 

(and 43 per cent of all discrimination claimants) report suffering a form of ‘litigation stress’ 

from pursuing their case (Renton et al., 2012). Historically in Australia, conciliation as a 

means of resolving workplace conflict has often been questioned as being less effective than 

other forms of intervention such as compulsory or voluntary arbitration (Fiss, 1984). Yet in 

recent times, few people have got to test whether this is so and explore the alternative that is 

arbitration.  

As noted above, in a survey commissioned by the predecessor tribunal to the Fair 

Work Commission in 2010, 79 per cent of applicants, 76 per cent of respondents and 85 per 

cent of representatives responded that they submitted to the mediation outcome of the unfair 

dismissal jurisdiction because they “wanted to avoid the cost, time, inconvenience or stress of 

further legal proceedings”(TNS Social Research , 2010).  Put another way, 78 per cent of 

applicants “just want(ed) to get it all over with” (TNS Social Research , 2010). While it is 

accepted that compared to arbitration, the conciliation forum may be relatively cheap and 

procedurally simple, this apparent preference in approach founded in mediation rather than 

arbitration, may still not necessarily resolve the actual conflict that underpins the dismissal 

decision.  The advantage in arbitration is that it undertaken by:  

officials who are chosen by a process in which the public 

participates. They are entrusted with a power that has been 

defined and conferred by public law. The job of these officials is 
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not to maximize the ends of private parties, nor simply to secure 

the peace, but to explicate and give force to the values embodied 

in authoritative texts such as the (statute) to interpret those values 

and to bring them into accord with reality. This duty is not 

discharged when the parties settle (Fiss, 1984) 

 

There are some interesting observations that can be made. For example, the cost of the 

administration of justice has been identified as one contributing factor as to why our 

institutions are no longer as effective in meeting these end goals as they once were (Fiss, 

1984). A situation where the demands placed on judicial or tribunal officers to dispose of 

their cases with growing speed, sees a ‘dispensing’ of justice that comes as the expense of the 

parties, the matters in dispute and the law. It is said that the rights and obligations of parties 

cannot properly be vented in such an environment (Gaze, 2005).  If that is the case, then it 

may not be that surprising that despite parties being satisfied with the conduct of the 

conciliators (Acton, 2011), 42 per cent of the applicants who submitted to conciliation were 

not satisfied with the outcome reached (TNS Social Research, 2010).  For example, looking 

at data from the United Kingdom, in 2010–11, some 61 per cent of cases were settled or 

withdrawn prior to hearing (Renton et al., 2012).  

There are many reasons offered for this. One such reason is that the propensity to 

settle benefits both the claimant and the respondent. On both sides, costs are reduced if a 

claim can be settled without a hearing. It is said that where matters resolve, claimants receive 

something and, in that sense, in a ‘no-costs jurisdiction’, employers have an extremely strong 

incentive to settle as well (Renton et al., 2012). Nevertheless, settlements made only because 

applicants face insuperable barriers to pursuing a claim, do not improve access to justice for 

individual applicants (Macdermott and Riley, 2012). Yet the Tribunals offer far more than the 

traditional and formal common law court system and many of these benefits come about due 

to the more flexible and informal approaches taken in the pre-arbitration discourse.  
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2.6.2. The Flexible and Informal Tribunal 

The typical view of an employment tribunal, whether in Australia or abroad, is one 

where an administrative decision-maker relies on processes that are less legalistic, more 

flexible and more cost-effective than the common law courts. This is despite the fact that a 

tribunal’s role may still be seen through functions that are described as judicial, legislative 

and facilitative (Thornthwaite and Sheldon, 2011). For example, from a historical 

perspective, the 1968 Report of the Donovan Royal Commission into Trade Unions and 

Employer Associations, from which the present UK Employment Tribunal came about, was 

touted as being easily accessible, informal, speedy and inexpensive, open to all litigants, in 

person or represented as they wish; and their procedures were specifically designed to be 

used, with help readily available, if required, by the person on the street (Merritt, 1968). That 

being said, many litigants found the Tribunal a closed and off-putting place, where the 

language of the court was highly formal and procedures of the Tribunal rigid in nature and 

where parties addressed the court with all the protocols from other civil jurisdictions (Renton 

et al., 2012). For that reason, it was said that after 50 years of evolution, the Employment 

Tribunal of the United Kingdom has become barely distinguishable from the courts (Corby, 

2015).  

A similar observation had been levelled at the situation in the case of Northern Ireland 

where the Fair Employment Tribunal created under the Fair Employment (Northern Ireland) 

Act 1989 was meant to be an informal method of resolving disputes; yet the earliest 

observations of the workings of the Tribunal itself were said to be suggestive of an approach 

that was far from informal (Bell, 1996).   

In Australia, the processes of the Tribunal and its preparedness to remain flexible and 

cost-effective does not appear to suffer from that some criticism, although it has been noted 

that there are still criticisms made about the overly legalistic approach taken by the Fair Work 



 

 

  39 

 

Commission toward award-setting and enterprise bargaining (Barry, 2018). As in many other 

jurisdictions, the function of the Australian workplace relations tribunal was in part 

established so as to address the power imbalance of the parties (Rathmell, 2011). The concept 

of conciliation originally adopted in Australian legislation was seen to necessarily involve the 

active participation of an impartial but knowledgeable conciliator (Macdermott and Riley, 

2012). What has been regarded as equally important as this was the attitudes, demands and 

relative strengths of the parties before the tribunal, the philosophies of the tribunal Member, 

and the nature of the industry or occupational group that it governed (Romeyn, 1986). 

One contemporary challenge to the informal manner by which the Fair Work 

Commission operates is the ongoing claim by lawyers that they should be entitled to 

represent employers and individuals in routine matters before the Tribunal as a matter of right 

(Han, 2014), rather than having to seek leave to appear27. It is an issue that has been 

canvassed over a very long period time, with the conclusion often being that there is a great 

saving in time when skilled men (sic) are engaged in the presentation and argument of a case 

(Foenander, 1937). Even modern Australian Labour governments have indicated a policy 

preference that legal representation be prohibited in unfair dismissal matters (Mourell and 

Cameron, 2009). Part of that policy position relies on the view that allowing lawyers to act as 

intermediaries between the workplace parties often does nothing more than create an 

inevitable overlay of communications, cost and procedure.  

Yet against a broader backdrop where legislative and in turn procedural frameworks 

governing employment tribunal arrangements may vary (Tillett, 2004), it is a difficult task to 

evaluate the comparative efficacy of one unfair dismissal regime and its approach over 

another. Certainly insofar as the 1996 Australian data revealed, representation by parties, 

 
27 See Section 596(2) of the Fair Work Act 2009 (Cth). 
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including lawyers, increased the level of conciliation settlements in that year (Ross, 2000).  

What is required is that there be some series of trade-offs to strike an effective balance 

between costs, efficiency and legal truth, and that dismissed workers be provided with a 

sufficient understanding at dismissal that they can have some influence on how that balance 

will be brought about (Mourell and Cameron, 2009).  

 

2.6.3. Assessing the efficacy of the dismissal grievance resolution process 

To effectively assess the  processes and influences that have an impact on the 

management of a dismissal grievance requires in the first instance an interrogation of its 

antecedents, the interpretation of the disagreement upon which it is based, and an evaluation 

of the impact that it has on either the individuals or parties that make up the workplace 

(Kerwin et al., 2011).Whether the analysis takes place from a cost perspective or whether one 

looks at the utility of pursuing various options to resolve the conflict prior to a dismissal 

taking place, are also issues that warrant investigation (Gramm et al., 2006). The 

contemporary Australian unfair dismissal literature (Chelliah and D'Netto, 2006; Freyens and 

Oslington, 2013; Hagglund and Provis, 2005; Southey, 2016), has a tendency to focus on 

compensation outcomes associated with termination of employment and less on whether or 

not the underpinning issues that gave rise to the conflict have in fact been adequately 

resolved as part of the process. As such, there is a lack of analysis of the effectiveness of 

mediation as a tool in resolving conflict at work (Bollen and Euwema, 2013), and little 

apparent study as to why individuals pursue arbitration. There have nonetheless been potted 

analyses undertaken of the fairness of the unfair dismissal laws (Bagaric, 2005; Renton et al., 

2012; Riley, 2013) that have caused some to say that unfair dismissal litigation is merely 

about the amount of severance payment secured (Hund, 2014) and less about the management 

or effective resolution of conflict at work.  
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Put another way, many unfair dismissal applications are resolved by settling the terms 

upon which the employment relationship will be severed, rather than on how to repair or 

restore that relationship (Macdermott and Riley, 2012). This is not to say that the analysis of 

these issues within the field of studies has been completely overlooked. For some time, 

human relations theorists have focused on studying the way in which conflict management 

takes place, rather than exploring how conflict resolution is actually achieved. The preference 

in such an approach lies in the belief that conflict can be managed, but not necessarily 

resolved (Afzalur Rahim, 2002). It may also be the case that on some occasions that is all that 

is needed to be done - to resolve the issue in dispute - rather than to address the way in which 

it was brought about.  

A case in point may be where an employee is dismissed for serious misconduct for 

theft (Southey, 2016). In that case, while it may give rise to conflict at work, it brings with it 

very different issues and dynamics compared to the case where an employee may have been 

dismissed for serious misconduct in the form of insubordination. One is an act of unilateral 

conduct, the other opens up the possibility that the behaviour of more than one party may 

need to be explored so as to uncover the true nature of the dispute.   

Within the Australian context, it is the nature of the conflict, the conduct of the 

parties, and the utility of pursuing one course of action over the other, that has not been that 

well or frequently described with the literature. Workplace conflict rarely requires just a legal 

or negotiated solution (Bollen and Euwema, 2013).  So what are some of the considerations 

when individuals are looking to evaluate the course of options that they may wish to pursue? 

 

2.7. Identifying the benefits of conciliation versus arbitration 

From a statistical point of view, employees will frequently take a claim to conciliation 

but not pursue their claim through the arbitration process (Chelliah and D'Netto, 2006; 
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Freyens and Oslington, 2013; Ross, 2000).  That situation is made all the clearer now by the 

fact that only 1.6 percent of all matters are determined by arbitration to determine the 

question of fairness for the purposes of the Fair Work law (FWC, 2019).  Uncertainty, cost or 

complexity of the arbitration process are provided as some plausible explanations for why 

employees ‘walk away’ from their claim (Southey, 2016). But what happens in this window 

of opportunity that are the phases before arbitration?  Some insight can be gained by looking 

at the processes that were adopted in conciliation proceedings by the Industrial Relations 

Commission of South Australia (SAIRC) under the Industrial and Employee Relations Act 

1994 (SA), where arrangements for a long time not that dissimilar from those initially 

adopted under the then Industrial Relations Act 1988 (Cth),28 were explored.  

As the study of the 1998 South Australian conciliation cases revealed, the 

commissioner conducting the conciliation meetings usually offered the parties some opinions 

on the merits of the case. At this stage, the applicants may be advised to drop their claims or 

the respondent employers may be advised to settle. Often a commissioner would warn one 

party that their case lacked merit and if they proceeded to arbitration they would run the risk 

of having the other party’s legal costs assessed against them if their action was found to be 

clearly unreasonable. On rare occasions, the commissioner would call a second or third 

conciliation session, in order to complete the process (Hagglund and Provis, 2005). Today 

under the Fair Work Act 2009 (Cth), the unfair dismissal ‘staff conciliations’ are generally 

conducted via a single 90-minute telephone conference involving all parties and the 

conciliator. Whilst the process is not a compulsory one, most parties are nonetheless willing 

to take part. Yet how is its success measured? 

 
28 The former Industrial  Relations Act 1988 (Cth), was replaced by the Workplace Relations Act 1996, that in 

turn was replaced by the Fair Work Act in 2009.   
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In the first formal survey conducted to assess the tribunal’s administration of unfair dismissal 

applications from the making of an application through to the conclusion of the new 

conciliation (TNS Social Research , 2010),  84 per cent of the applications conciliated were 

resolved at conciliation, with 86 per cent of the employees, 89 per cent of the employers and 

95 per cent of the party representatives who participated satisfied or extremely satisfied with 

the FWA conciliators (Acton, 2011)29. Yet it is the outcome and process that has been 

previously reported as being less than adequate for the participants (TNS Social Research, 

2010), an issue that brings about, at least in the context of the federal system, a good degree 

of silence30. 

Nearly ten years on, in the FWC reporting year 2018-2019,  19 per cent of 

applications were either resolved or discontinued before staff conciliation, with 61 per cent 

resolved at conciliation and 14 per cent resolved after conciliation and before a formal 

hearing (FWC, 2019).  While it is clear that the majority of applications are resolved without 

the need for arbitration, what is less certain is whether the parties are satisfied with the 

financial and non-financial outcomes achieved.  

As mentioned earlier, one of the first studies of the national workplace relations 

tribunal was in 2006 with an empirical analysis of 342 decisions of the predecessor to the 

Australian Fair Work Commission, spanning 17 industry groupings over a four year period 

1997-2000 (Chelliah and D'Netto, 2006).  The study revealed that the arbitration of unfair 

dismissal complaints does not really bring significant benefits to workers. At that time, albeit 

within the earlier regime of the Workplace Relations Act 1996 (Cth), it was found that only 

10.8 per cent of the total complainants were reinstated in employment, and that 78.6 per cent 

 
29 These figures were based on the 2009-2010 Fair Work Australia reporting year.  
30 The reason for this in part, may be due to the traditional focus on compensation outcomes rather than on the 

satisfaction derived from participating in a process that is designed to resolve conflict arising out of a dismissal 

decision.   
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of successful complainants were granted only a relatively low amount of compensation, with 

the mean being 13.21 weeks’ wages. Yet the focus of that study provided little insight into 

what are the key factors that influence individuals when choosing to pursue one course of 

action over another; nor did it explore whether some forms of conflict (or dismissal case) 

may not necessarily lend themselves to being resolved at conciliation in any event.  

Some seven years later, a review of the outcome of a wide range of arbitrated cases in 

the period 2000 to 2011 was undertaken (Freyens and Oslington, 2013).  The findings from 

that study revealed that the lodgments of unfair dismissal remedy applications had increased 

markedly under the Fair Work regime compared to the earlier Work Choices legislation. The 

inclusion of small businesses employers, that is employers with 15 employees or fewer, 

within the scope of the unfair dismissal law, had seen an increase in the success rates for 

employees, purportedly because the remedies were seen as employee-friendly. Following that 

was a study into the impact of the contributory conduct of employees and its impact on unfair 

dismissal compensation outcomes (Southey, 2014). Employees are held accountable for their 

conduct by the Fair Work Commission and it is not a foregone conclusion that an application 

for a remedy automatically equates to some form of compensatory entitlement.  

Issues such as tardiness, unnecessary absenteeism, working slowly, wasting resources, 

sabotaging equipment and stealing, were all likely to be taken into consideration (Southey, 

2014) when the Tribunal assesses the amount of compensation to be awarded where a 

dismissal is deemed to be unfair. Again this study appeared more focussed on quantum and 

less on whether underlying issues of workplace conflict have been effectively addressed. 

There are also questions of the cost and benefit of pursuing applications for remedy that must 

be considered. 

In the United Kingdom, for example, the economics of pursuing arbitration in the case 

of unfair dismissal claims is not that different to that which takes place in Australia. In the 
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United Kingdom, unfair dismissal claims are no longer made directly to the tribunal and are 

now lodged with the Advisory Conciliation and Arbitration Service in the first instance 

(Dickens, 2014).  As in Australia, the first phase of conciliation becomes a clearing house 

where clarity of the issues that have given rise to the dismissal at work should emerge 

(Davidov and Eshet, 2015). The median compensation award in the United Kingdom in the 

2010 to 2011 year for unfair dismissal claims, was just £4,591 or an amount otherwise 

estimated as approximately double the amount that the average claimant spent on legal fees 

within the Tribunal (Renton et al., 2012).  Similar to Australia, if matters did proceed to trial, 

only around half of them were likely to succeed (FWC, 2016). In Australia, even if the early 

settlement offer results in the proceedings being settled for an amount that is less than the 

likely final outcome of the proceedings, it will still probably be a better overall result for the 

client than taking the proceedings to hearing and obtaining that likely final outcome, but 

having to meet the costs of doing so (Moorhouse, 2016)31.  

The cost and benefit of litigation steers aggrieved workers to settlement at mediation 

(Freyens, 2011) because even where the law works, it hardly compensates people for their 

economic losses, let alone their emotional ones (Guille, 2015). It should come as no surprise 

that, with few exceptions (Macdermott and Riley, 2012), the benefits of arbitration are simply 

not advocated within the literature. 

 

2.7.1. The quest for reinstatement of employment 

A repeated theme within the Australian literature is the incapacity of the conciliation 

or arbitration approach to achieve the reinstatement of the aggrieved worker (Chelliah and 

D'Netto, 2006; Freyens and Oslington, 2013; Hagglund and Provis, 2005; Renton et al, 

 
31 In the 2015-2016 FWC Reporting Year, 43.4 per cent of successful cases granted arbitration achieved less 

than $6,000.00 compensation. 
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2012). The first study of outcomes in Australia revealed that only 10.8 per cent of the total 

successful complainants were reinstated (Chelliah and D'Netto, 2006). That paper concluded 

that the apparent reluctance to utilise reinstatement as a remedy was seen as a major 

deficiency within that Work Choices regime32; however, the Work Choices legislation alone 

cannot be the only reason attributable for such reluctance, as the later Fair Work regime33 in 

its first effective year of operation, revealed a reinstatement ‘take up’ rate of  only 6.8 per 

cent (Freyens and Oslington, 2013).  

By way of contrast, of the 40,000 plus unfair dismissal claims before the UK 

Employment Tribunal in 2010–11, only eight cases concluded with orders from the Tribunal 

reinstating or re-engaging the claimant (Renton et al., 2012).  Like Australia (Freyens and 

Oslington, 2013) in its earlier years of the unfair dismissal regime, the UK orders were more 

common, but even then they were rare (Renton et al., 2012).  

This lack of willingness to reinstate workers within their previous place of 

employment appears somewhat of an unacceptable feature of the unfair dismissal bargaining 

process, and can lead to the situation where conciliators and their representatives may 

pressure parties to drop their cases or settle for small payments against a backdrop where the 

dismissed employee believes that a different outcome should have taken place (Hagglund and 

Provis, 2005; Renton et al., 2012).  New efforts are underway to ascertain whether faster 

resolution processes may in fact provide better negotiating opportunities to secure 

reinstatement if it takes place within a more responsive time window. In a pilot study 

undertaken by the Fair Work Commission, some initial suggestion was that faster processing 

of matters post-conciliation yielded a spike in reinstatements (WorkplaceExpress, 2017). Yet 

 
32 The Work Choices regime refers to the major legislative amendments introduced to the then Workplace 

Relations Act (Cth) 1996, through the Workplace Relations Amendment (Work Choices) Act (Cth) 2005. 
33 The Fair Work regime refers to the further legislative amendments introduced under the Fair Work Act (Cth) 

2009, that came into force on 1 July 2009.  
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with changing patterns of work and the days of the long-term social contract between 

companies and their employees over (Zwick, 2018), reinstatement may no longer be pursued, 

if only unsuccessfully, in the same manner as it once was. There are signs that the 

expectations and characteristics of the workplace parties are changing. 

 

2.8. Characteristics of the workplace parties 

While the processes and institutional mechanisms of the Tribunal are clearly 

important, so too are the characteristics of the workplace parties.  As mentioned earlier above 

when defining the concept and sources of workplace conflict, the characteristics of the parties 

may influence the way conflict escalates at work in different ways. The earlier example was 

given where nationalism may have a greater impact on relationship and process conflict than 

it does on task based conflict (Ayub and Jehn, 2011). A  natural starting point of any analysis 

of dismissal grievances is whether the conflict relates to that of an individual worker, or 

whether it arises out of, or impacts on a broader set of issues affecting a group of workers 

(Analoui, 1992).  Within the available literature there has been some insight into the types of 

cases and causes for dismissal (Chelliah and D'Netto, 2006; Freyens and Oslington, 2013; 

Klaas et al., 1998; Southey, 2014). Yet what appears to be lacking is a better understanding of 

the root causes of such conflict or behaviour, in a fashion that has been earlier described. 

While individuals or groups of workers may be influenced by quite similar environmental 

forces, those common influences may still give rise to quite different responses (Afzalur 

Rahim, 2002).  

While some analysis of the ‘personal insider reasons’ has been undertaken in the 

context of ascertaining employees’ explanations of their behaviour (Southey, 2010), the 

dynamics of personality and behaviour within a Tribunal setting, with few exceptions 

(Hagglund and Provis, 2005; Meredith, 2001), have been seldom explored. It should therefore 
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come as no surprise that there are claims that the Tribunal processes may nonetheless yield 

quite inconsistent results. Such observations have been made from both an Australian 

(Watson, 2017) and United Kingdom perspective (Renton et al., 2012), and whether or not 

justice has been achieved is still subject to quite different individual perspectives (Van 

Gramberg, 2003).   

Parties that submit to the jurisdiction also have a range of expectations about the 

dispute resolution process and in particular, the level of intervention from the conciliator 

(Giudice, 2011). In some cases a dismissed employee will expect reinstatement, in others 

maximum compensation, whereas others may be content with an apology or a statement of 

service.  Circumstances where the conciliator, as well as the arbitrator, are charged with 

ensuring a fair and balanced outcome when facilitating dispute resolution (Macdermott and 

Riley, 2012), and where expectations of the parties are so wide-ranging, can create a range of 

outcomes that do not always satisfy either or both parties. Outside of a potted group of 

analyses, little attention is given to this issue (Chelliah and D'Netto, 2006; Freyens and 

Oslington, 2013; Southey, 2014). Certainly the strength of conciliation is that it can provide 

an ‘outsider’s point-of-view’, informing parties about accepted community norms (Hagglund 

and Provis, 2005). This conciliation process may inform parties what standards are applied in 

tribunals; that in turn helps them to judge their chances of securing the outcomes that they 

seek.  

It has been said that the parties may disagree with the standards, but what is most 

likely to be at issue in the dispute is people’s understanding of what will be accepted as fair at 

the arbitration hearing itself (Hagglund and Provis, 2005). In the case of South Australia,  the 

major difference in settlement amounts related to whether the Industrial Commissioner came 

from a union or management background. It was concluded that one of the Commissioners 

with a union background oversaw the most generous in average compensation settlements, 
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while a commissioner from a management background negotiated the smallest average 

settlements; with the other two (one union and one management) falling in-between in terms 

of cash settlement size (Hagglund and Provis, 2005). Such differences in outcomes cannot 

simply be explained as differences in style (Meredith, 2001).   

 While there has been no such comparable study done within the quantum of 

settlements achieved at conciliation within the federal jurisdiction, the 1996 study of 14 

Australian Industrial Relations Commission conciliators revealed a case settlement rate 

ranging between 27 per cent to 90 per cent (Ross, 2000).  Different settlement rates can be 

attributed to different conciliators.  

In the case of arbitral outcomes, there are similar points of difference that can be 

identified. Of the 565 misbehaviour-related unfair dismissal arbitrations analysed for the 

period July 2000 to July 2010, the gender and union background of Members was identified 

as having a positive influence on whether or not a matter would be deemed as being unfair.  

Further, the longer the arbitrator had held her or his position was found to have a negative 

influence on employee-favoured outcomes (Southey, 2014). If this applied to future decisions 

then despite the expectation that the conciliator or Member brings expert knowledge of the 

law and jurisprudence to the process in a bid to steer the parties towards a just solution 

(Macdermott and Riley, 2012), their own employment history may affect the outcome. 

Whether an outcome is just in the circumstances of an unfair dismissal remedy claim 

can be looked at in a variety of ways. One way, is to focus on the two perceived principles of 

justice - comparability and correctness of outcome - that is achieved within the broader goals 

of performance, community and dignity (Minton et al., 1994). Another way of evaluating 

whether a just outcome has been achieved is within the context of distributive justice, where 

concepts of rationality and proportionality apply (Harcourt et al., 2013). 
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 In the case of unfair dismissal claims, distributive justice is relevant in two key 

respects. The first focuses on whether the dismissal is a just outcome, especially where it 

takes place as a punishment. The second concerns whether the remedies afforded to unjustly 

dismissed employees provide full restitution, compensating employees for earnings losses 

and possibly even reinstating them to their former jobs. In the case of dismissals for 

misconduct, the application of the equity allocation rule, as well as the proportionality 

argument, demands that the employee’s misbehaviour, their negative ‘contribution’ or input, 

be reflected in any punishment (Southey, 2014). It follows that dismissal should be reserved 

for only the most serious forms of misconduct or repeat misconduct, as it is a severe 

punishment, involving drastic income loss, major stigmatisation and social disconnection 

(Bagaric, 2005; Harcourt et al., 2013). 

Yet against this backdrop and the statutory definition guiding all the stakeholders as 

to what is an ‘unfair dismissal’, there remains the claim by employers that the industrial 

relations framework has become far too permissive of employee claims of unfair dismissal, 

and that employers typically responded to dismissal applications by making commercial 

settlements to ‘make it go away’ (Barry, 2016). Though this has been seen to be as much 

about employers trying to shape the debate about ‘where industrial relations is at’, as an 

expectation that everyone will get something. In this regard, the role of the representatives 

who may assist in the facilitation of a claim within the various stages of conciliation and 

arbitration is a significant one. 

 

2.9. Roles of representatives 

The choices that are made by the parties, and the manner by which they come about, 

are invariably heavily influenced by the practitioners and representatives who support them. 

Historically, within the Australian industrial relations systems trade union officials have 
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assumed the most significant representation role in advocating for the rights of employees. 

This representation took many forms and was particularly strong as an ‘enforcer of rights’, a 

function that has been whittled away with the general decline in union membership and is 

largely now assumed within the purview of the industrial relations tribunals. This 

representation may also have taken the form of advocacy, or at the very least, provided a 

vetting process where claims for progression to tribunals are ‘filtered’ by union officials who 

are well-versed in being able to make expert judgements about the viability of a particular 

claim (Sherman, 1989). Yet changing union representation levels and revised ways of 

contracting for work, means that there is a need for new ways of doing things (Gollan and 

Lewin, 2013). 

With one obvious exception that found an association between the likelihood of 

settlement and applicant representation (Ross, 2000), the impact of union representation 

within dismissal cases is  a subject that been scarcely canvassed within the literature. As trade 

union membership continues to spiral downwards, it can only have the further effect of 

increasing the number of unrepresented parties and bringing with that a range of 

inefficiencies in the way in which matters are processed. The dwindling face of union 

representation has been observed in many countries, where union representatives began 

acting like managers, being responsible for managerial decisions that reduced members’ 

benefits and distanced themselves from the rank and file point of view (Rolfsen, 2011). It 

follows from this that unions may consider the prospects of success before agreeing to take 

on the representation at either conciliation or arbitration. That is, there is a filtering of the 

grievance of the individual worker. Historically, this has often also happened when the 

conflict may involve two persons who are both members of the same union.  

A similar disconnect between union officialdom and the rank and file has been 

observed in the context of the European experience where trade union bureaucracies have 
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been deemed out of step with their local representatives (Hyman, 2016).  Such a view is also 

repeated in an examination of the way in which corporatism embraced the participative and 

co-operative assistance of the Australian trade union movement and where ‘sweeteners’ such 

as unfair dismissal law were seen as contributing to the union movement’s own demise; that 

in turn now renders their role in these matters far less influential (Hampson, 1997). Expressed 

another way, it is said that while the Australian union movement had developed in part a 

vision of a Nordic like system, it was unable to overcome the neoclassical narrative from 

bureaucrats and without support from the institutional arrangements, withered in their 

influence as a result (Peetz, 2012). 

The changing face of unionism in Australia has brought with it renewed efforts by 

employers to marshall employee participation in a bid to reduce workplace conflict. Yet this 

too can produce unintended consequences for employers where they may incur their own 

stigma such as the ‘reputation cost’ of being branded harsh, undesirable or contradictory in 

approach where such internal models run foul (Sherwyn et al., 1999). Nonetheless, trade 

unions, employer associations, industrial advocates or even lawyers, may still be able to play 

a critical role in ensuring the realities that both sides can achieve a suitable bargaining 

outcome (Farber and Bazerman, 1989; Hagglund and Provis, 2005). The presence of a union 

representative for example, can bring an external scrutiny to the process (Howe, 2013) and 

almost all employees in the first of the South Australian studies recognised the value of 

representation to themselves, and implicitly to the conciliation process (Meredith, 2001).  

There is a practical consideration that cannot be overlooked, and that is whether or not 

the representative is experienced or not. For example, it was observed that advocates had less 

respect for representatives who only occasionally handled conciliation meetings because their 

lack of experience and familiarity with the process made it more difficult to achieve 

settlement (Hagglund and Provis, 2005). No such analysis has been undertaken in relation to 
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the usefulness in having lawyers attend proceedings, although clearly there are those who 

believe that their role is an important one. Legal representation can be made available in a 

beneficial way, where parties have access to ‘process’ information prior to pursuing a claim 

for remedy, and where they understand the cost implications associated with the phases of 

conflict resolution (Mourell and Cameron, 2009; Smith and Worrell, 2015).  

The history of legal representation in the federal industrial relations tribunal is littered 

with stories such as where law students do not take their final exams so as to still able to 

practise in the lay persons’ jurisdiction, or where practising lawyers were appointed to non-

paying company directorships so that their standing before the labour court could not be 

challenged (Foenander, 1937).  

 

2.9.1 Intransigence of the representatives.  

It is unclear whether within a tribunal setting, lawyers in particular may enhance or 

hinder the progress of resolution. Often representatives are said to contribute to the 

intransigence of the parties.  Intransigence in turn has been said to be a powerful but 

dangerous card for a negotiator to play and where other parties are also likely to hold out by 

retreating to fallback positions. When this takes place, then impasse can be expected (Brams 

and Doherty, 1993). Anecdotally, lawyers are often regarded within the Tribunal system as 

causing ‘blockages’ to settlement. Alternatively, where two parties to a dispute perceive 

themselves to be in a hurtful stalemate and perceive the possibility of a negotiated solution as 

a way out, then the conflict is believed to be ‘ripe for resolution’(O'Kane, 2006). To that 

extent, intransigence, at least in a passing form, may not necessarily be such a bad thing. Yet 

compromise in such situations only works to avoid or break an impasse when each party, 

believing the other is acting in good faith, decides voluntarily and without applying external 
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pressure, to do so. This is said to be characteristic of  behaviour that avoids intransigence, 

even where the facts of the other side have not been fully ventilated (Rome, 2000). 

Australian case law in effect presents the same sort of considerations for parties when 

they are faced with making decisions during the various phases of conciliation and 

arbitration. A mediator will ask the parties to consider their cases against the statutory tests 

and case law for determining whether a dismissal was ‘harsh, unjust and unreasonable’34. The 

advantage of providing some testing of the case hypothesis for either side of the unfair 

dismissal debate, is that an impasse in the conciliation process is highly unlikely if each party 

recognises that some of the facts, circumstances and assumptions on which their conclusions 

have been based, are simply incorrect (Romeyn, 1980).  

On that basis, claims made by some Australian employers that commercial 

settlements are encouraged for a variety of reasons adverse to employers (Barry, 2016) may 

not, when put to the test, be all that well founded. It may be more the fact that such 

capitulation often takes place when employers eventually come to the realisation that their 

justification for the dismissal decision may not be as perfect as they initially imagined.  

 

2.10. The employer characteristics 

Chelliah and D'Netto (2006) tested various employer characteristics to consider their 

influence on compensation award and outcomes.  The independent variables identified 

included the application of progressive discipline, improper work rules, unequal treatment, 

and lack of procedural fairness. Where employers failed to apply progressive discipline, or 

where there was improper promulgation of work rules, employees could expect favourable 

 
34 This is one of the jurisdictional facts that is required to conclude that a dismissal has been unfair for the 

purposes of Section 385 of the Fair Work Act 2009 (Cth).   
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outcomes from the arbitrators. Somewhat surprisingly within that study, procedural fairness 

was not regarding as a significant factor influencing decisions.  

In the earlier research conducted into the determinants of an organisation’s usage of 

employee dismissal (Klaas et al., 1998), the presence of a grievance and dispute settling 

procedure was considered a major buffer against unfair dismissal claims. When a matter 

comes before the tribunal, it is important to understand whether there has already been some 

earlier ventilation of the issues through a domestic grievance procedure, and if so, do the 

parties feel that they are already genuinely ‘all talked out’. There have been many benefits 

associated with the use of internal dispute settling procedures that include resolving conflict 

and lowering employee discontent, reducing unwanted turnover and increasing the trust 

between the parties. Such procedures can also provide a source of information and feedback 

for management so as to permit early identification and action concerning areas of conflict, as 

well as weaknesses in company policy and practice (Walker and Hamilton, 2011). 

Here there is some evidence to suggest that while formal disciplinary procedures may 

not necessarily avert claims of unfairness being made by a dismissed employee, when 

operated and applied satisfactorily, the presence of those procedures did nonetheless greatly 

reduce the likelihood of such claims succeeding (Davidov, 2007). At mediation, knowledge 

of these preceding events and other characteristics of the employer can only be of assistance 

to the conciliator. Of course a bland reliance on the pre-dismissal grievance process as being 

an indicator of the bona fides of the parties, in itself may be misconceived and while on some 

occasions being quite instructive, on others may signal no more than a meaningless 

rubberstamp or ‘hoop’ that is jumped through, in order to justify the dismissal decision 

(Davidov and Eshet, 2015).  Here again, like all things arising out of the employment 

relationship, issues of legitimacy and good faith remain paramount. 

 



 

 

  56 

 

2.11. The employee characteristics 

Employee characteristics play a profound role in how and why workplace conflict 

comes about and the way in which it may influence how ultimately it is resolved.  Early 

conflict theory has as its core the characteristics of the individual whether that be focused on 

perceptions, social identity and a sense of belonging, prejudice or preferences (Coleman and 

Deutsch, 2000).  The characteristics of an employee may often be identified as having some 

bearing on why a dismissal decision has been made. For example despite the advances in 

removing bias and discrimination in the workplace, there is some evidence that gender (and 

possibly other attributes) of the applicants may have some interesting correlations. Knight 

and Latreille, (2001) conducted an analysis of  a random sample of 1266 dismissed workers 

who made application for an unfair dismissal remedy to the United Kingdom’s Advisory, 

Conciliation and Arbitration Service (ACAS) during the period April 1990 to March 1991. 

 Of the 429 dismissed workers who proceeded to trial, female litigants were seen to be 

almost 50 per cent more likely than their male counterparts to have their grievances upheld in 

courts and tribunals. In a manner that replicated similar findings in the United States 

(Bemmels, 1990) the only reason that could be attributed to this result, was due to 

paternalism and chivalry extended to them by their male arbitrators. Of course, there are 

many other attributes that similarly could and should be exposed to scrutiny. Issues such as 

the age of the worker or the conciliator or arbitrator for that matter, or their perceived cultural 

or social fit, may all be matters that have some bearing on the way in which parties approach 

and resolve dismissal grievances. In fact, even the time of day may have some bearing on 

outcome, as the study of 1112 parole board decisions made by eight Jewish-Israeli judges 

revealed that a favorable ruling was more likely at the very beginning of the work day or after 

a food break, than at any other stage of the day (Danziger et al., 2011).  
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Consider too the issue of age. A Canadian workplace study of 1785 working adults, 

reported strong correlations existing between age, job authority and workplace conflict that 

showed younger managers were more prone to involve themselves in, or contribute to matters 

that gave rise to conflict at work. The 1996 Australian conciliation study reported 84.8 per 

cent of cases where the applicant was aged 20 years or under settled, against the average for 

the 1016 cases sampled at 63.1 per cent (Ross, 2000) . Other studies have shown lower levels 

of job authority conflict in the case of women managers (Schieman and Reid, 2008).  

 It is fair to say that there remains little analysis in relation to the specific 

characteristics of an individual at conciliation or arbitration. For example, there is no obvious 

data on the fairness challenges facing Indigenous workers and workers from non-English 

speaking backgrounds and only a limited number of studies can be easily found, in the case 

of youth (Corney, 2014;  Kellner et al., 2011), women (Knight and Latreille, 2001; 

McDonald, 2008; Pocock et al., 2008) and LGBTIQA workers (Hill, 2009; Willis, 2011). 

 

2.12. Influence of the presiding conciliator or arbitrator 

Finally and as mentioned earlier, the presiding conciliator or arbitrator plays an 

important role in both gaining the trust and confidence of the parties and ensuring that where 

possible, they are acting in good faith. It is not surprising that records of the outcomes of 

unfair dismissal applications demonstrate the significant influence of the role of the 

conciliator at conciliation (Macdermott and Riley, 2012; Ross, 2000).  There is a growing 

pressure placed on tribunal Members to resolve issues at this point in time and so often they 

will make suggestions as to the size of the severance payment that they think is reasonable 

(Hund, 2014; Meredith, 2001). This may account for why new methods for dealing with case 

management are also being adopted.  
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For example, under the traditionally adversarial approach that was taken in these 

matters, an adjudicator would find that one party has failed to prove its case for lack of 

evidence - even though the evidence may be available - and so while technical justice may 

have been achieved, there was an absence of substantive justice. Where new inquisitorial 

models are applied, the conciliator or arbitrator can intervene to try and ensure that all the 

relevant evidence is properly presented and tested, thus allowing a great likelihood that 

material justice, and not just technical justice, will be achieved (Clark, 1999). 

 Discretion in the hands of experienced tribunal Members is to be welcomed so long 

as the conventions and patterns of its exercise are tracked in the interest of transparency 

(Rathmell, 2011). Yet as earlier mentioned, the broad nature of the tribunal's discretion 

means arbitrated outcomes can vary depending on the Member who hears the case (Watson, 

2017). However, such observations can hardly be identified as new. The UK 1987 Justice 

Report has made clear that arbitrators will have a tendency to deal with matters in different 

ways and concluded there were major variations in the use and mix of adversarial and 

investigative approaches depending on factors such as the personality of the chair, the 

representation of the parties, and the extent of the parties’ preparation before the hearing 

(Clark, 1999). 

So it is not that surprising that those who argue for further reform of Australian laws 

in favour of employers say that the lack of consistency in decisions, and uncertainty as to the 

requirements for fairness, is contributing to the persistently high number of unfair dismissal 

applications, an increasing number of appeals and the high and expensive settlement rate 

(Watson, 2017).  

To summarise insofar as the characteristics of the major industrial relations parties are 

concerned, what the above analysis shows is that there are a myriad of factors that may 

influence what happens in conciliation.  Factors such as the quality of the representatives, the 
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age of the employee, the financial positions of the parties and any procedural risks involved. 

These have been seen as significant determinants of the outcomes achieved through mediated 

settlements (Hund, 2014). Given that there are no merit appeals allowed in the case of 

arbitrated decisions35, decisions based on outcome are seldom challenged. As a result, the 

need to scrutinise all of these influences becomes all the more important.   

 

2.13. What emerges out of the literature and the concepts to be explored  

The major issues that arise out of the unfair dismissal literature can be summarised as 

follows:  

(i) there are factors that have strongly correlated with a dismissal or non-

dismissal decision including: the availability of labour; whether there are any 

disciplinary rules or grievance procedures in force; the presence of a strong 

union; the amount of investment in human capital; and whether the firm is 

able to tolerate short term losses and or is trading at capacity (Klaas et al, 

1998); 

(ii) decreased probability of arbitral success and the increased transaction costs at 

trial, contribute to a higher settlement rate at conciliation (Ross, 2000); 

(iii) the level of gross wages earned by an employee, whether the applicant found 

another job, their age or ethnicity and whether they were represented at 

conciliation or not, were all factors that influenced whether or not matters 

resolved at conciliation (Ross, 2000);  

(iv) increased levels of facilitation and intervention by conciliators undertaking 

face to face conciliators yielded higher settlement rates (Ross, 2000); 

 
35 Section 400(1) of the Fair Work Act 2009 (Cth) provides that the FWC must not grant permission to appeal 

from a decision unless it considers it is in the public interest to do so.   
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(v) key factors associated with the assessment of a fair process being conducted at 

conciliation (in the SAIRC) were a sense of being acknowledged, being heard, 

having issues addressed, being represented and the consistency of approach 

(Meredith, 2001). 

(vi) the quality and consistency of the (SAIRC) conciliation process is extremely 

variable, with the uneven quality of the individual conciliator being identified 

as a major reason for variation in approach and outcome (Meredith, 2001); 

(vii) reinstatement in the SAIRC was not a viable unfair dismissal remedy 

(Hagglund and Provis, 2005); 

(viii) cash settlements at conciliation (in the SAIRC) were small and influenced by 

the background of the Commissioners and the experience of the industrial or 

legal advocates representing the parties (Hagglund and Provis, 2005);  

(ix) arbitration does not really bring significant compensation benefits (Chelliah 

and D’Netto, 2006); 

(x) the conciliation and settlement costs of dismissal in the case of unsatisfactory 

performance, absenteeism or serious misconduct, ranged from 1 to 4 months’ 

salary equivalence (Freyens and Oslington, 2007); 

(xi) the employee explanations of misbehaviour that give rise to the dismissal 

decision could be categorised into three main domains: personal-inside; 

personal-outside  and workplace related; and no rationale was more likely to 

be accepted by a Commissioner over a counter-defence provided by an 

employer (Southey, 2010);  

(xii) 42 per cent of the applicants who submitted to conciliation indicated that they 

were not satisfied with the outcome reached (TNS Social Research, 2010); 
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(xiii) the actual costs imposed on business by unfair dismissal regulation were small 

(Freyens and Oslington, 2013); 

(xiv) employee success rates at arbitration were much higher under the Fair Work 

regime than under the previous WorkChoices regime because of the inclusion 

of small business employees under the Fair Work law (Freyens and Oslington, 

2013); 

(xv) contributory misconduct of employees affected the outcome of successful 

compensation remedies in approximately 13 per cent of all arbitrated cases 

(Southey, 2014); and  

(xvi) an employer’s prerogative to dismiss was reportedly less likely to be subject to 

challenge in the case where a worker harmed a person either physically or 

psychologically, but was more problematic in the case of other misbehaviours 

(Southey, 2016).    

 

2.13.1. Factors that influence the behaviour of the parties   

Clearly not all of the issues identified in this literature review can be explored fully 

during the course of this research. What will be explored further will be the factors 

influencing higher rates of settlement (Ross, 2000); the measures that have been identified 

when assessing whether or not the processes of conciliation are fair (Meredith, 2001) and 

effective (Hagglund and Provis, 2005); and the question that if arbitration does not really 

bring significant compensation benefits (Chelliah and D’Netto, 2006), then why arbitration?   

Interwoven within the research will be a drawing out of whether the behaviour of the 

parties is influenced by the ‘dismissal type’ or the underlying sources of conflict that may 

have given rise to the dismissal decision (Salipante and Bouwen, 1990; Jehn, 1997; Jehn and 

Mannix, 2001; Ayoko et al., 2003; Myers and Larson, 2005). The research will also explore 
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whether or not the conduct of the parties can be better explained reliant on one or more key 

industrial relations frames of reference (Budd and Bhave, 2017).     

  

2.14. What motivates the applicant in an unfair dismissal case?  

What emerges from literature is how little is known about the underlying behavioural 

relationships that ultimately motivate an applicant in an unfair dismissal case (Freyens and 

Oslington, 2013). The low amount of compensation awarded in arbitration and the limited 

availability to reinstatement as a remedy (Chelliah and D’Netto, 2006) suggests that there are 

other non-financial motivators that influence why some matters resolve and others do not. 

Four factors have been identified by employee applicants and their representatives as being 

associated with whether a conciliation process is fair.  These are: being acknowledged, being 

heard, having issues addressed and being appropriately represented in proceedings (Meredith, 

2001).    

While the conciliation forum provides a platform in which workers can secure some 

level of satisfaction and restore their dignity (Hagglund and Provis, 2005), applicants and 

their representatives also want this forum to be one where they can tell their story and where 

they will be listened to (Fiss, 1984; Macdermott and Riley, 2012). If  such a forum does not 

look capable of producing such outcomes for an applicant, then it would seem likely that they 

will be motivated to continue along the phases of the unfair dismissal resolution process, in a 

bid to secure these justice goals. 

 

2.15. The theoretical framework  

 As is evident above, there is a gap in the existing literature as to why some 

applications for unfair dismissal remedy resolve more easily than others and why parties are 

prepared to have their grievances resolved by arbitration. The theoretical framework that 
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supports this study has been constructed heavily reliant on what is already known, but with 

the intent of exploring issues not canvassed before, with a particular emphasis on the 

underlying behavioural relationships.  The link between the dismissal type and the category 

of workplace conflict that gives rise to the dismissal decision being just one case in point. 

With a focus on a definition of workplace conflict that attributes the making of a dismissal 

decision to ideas, decisions, actions or personalities of individuals at work, opens up a rich 

area for inquiry that  seeks the views from those involved from the time of a dismissal 

decision, all the way through to its possible arbitration in the Fair Work Commission.  In a 

process that deliberately seeks to gain new meaning from such an inquiry, renders the 

conduct of 50 interviews examining the phases in the conflict resolution process an approach 

that is appropriate and rigorous (Ravitch and Riggan, 2017). 

 Figure 2 sets out the relationships among the key factors of the study in a bid to 

further clarify, explain and justify the methods that have been employed for the conduct of 

this research (Maxwell, 2013).  

 



 

 

  64 

 

 

Figure 2. Theoretical framework 

 

 

 

2.16. Summary  

Overall, there is a long and rich history of writings on employment relationships, 

conflict at work and termination in employment, although little that deals with conflict 

resolution and the dismissal decision. Workplace conflict arising out of the employment 

relationship is viewed through the neo-liberal egoist, the unitarist, pluralist, and critical 

perspectives (Budd and Bhave, 2017). The frameworks for understanding and making sense 
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of the employment relationships, differ in perspective as to how, and if, workplace conflict 

can be resolved. The perspectives range from that of the neo-liberal egoist – who sees it 

resolved through a purely economic exchange – to that of the Marxist/critical perspectivist 

who views conflict as inherent and unresolvable given the fundamentally exploitative nature 

of the employment relationship.  

Along that continuum, unitarists sees conflict as aberrant and largely the result of a  

failure of good management communication or employee misbehaviour, whereas the pluralist 

sees conflict as unavoidable but also manageable, assuming that appropriate institutional 

mechanisms such as employment tribunals, are in place to assist the parties to resolve their 

grievances. To further understand how conflict may be managed or resolved requires an 

understanding of how it manifests itself in the workplace. A good model for understanding 

how this takes place is through a hierarchical perspective, where strategic or environmental/ 

industrial conflict (category one), task allocation or task-based conflict (category two), and 

relationship-based or transactional conflict (category three) together make up the ‘conflict 

pyramid’. Conflict may arise collectively out of the bargaining for wages and rights, more 

locally in the taking and giving of directions at work, or more personally, through the 

relations and daily transactions of individuals, whether with each other, or arising out of some 

aspect of the management subordinate relationship.  

Since 1904, the Fair Work Commission and its predecessor institutions have had a 

regulatory role in assisting workplace parties manage and resolve conflict at work. The 

emphasis toward conciliation, rather than mediation, and the preference of parties to settle 

dismissal grievances rather than pursue them through to arbitration, remains a key feature and 

accepted mainstay within the literature.  The review of the literature demonstrates several key 

learnings. Firstly, there has been a lack of interrogation into the way in which the conflict that 

underpins these dismissal grievances both arises and in turn is managed or resolved. 



 

 

  66 

 

 Secondly, while there is evidence to suggest that there is a large level of 

dissatisfaction with the outcomes achieved as a result of conciliation proceedings, there is 

little discussion within the literature as to why this is so, particularly in relation to the source 

of the dismissal dispute. Similarly the percentage of applicants pursuing unfair dismissal 

applications through to arbitration is also very low, and other than the unattractiveness of the 

compensation outcomes and the low level of reinstatements secured, there is no identification 

of the issues that may in fact steer participants toward that outcome. These are critical matters 

to understand, particularly in the context of a modern workplace backdrop where individuals 

are more exposed to contract termination and are less likely to be able to afford, or have 

access to, representation before third party conciliators and arbitrators. Issues to be 

considered would include: when is arbitration pursued and does it depend on the conflict or 

dismissal type; what are the characteristics and expectations of the parties involved and how 

do they shape the processes of both conciliation and arbitration. 

Other relevant issues include the impact of representation; the conduct of the parties 

themselves; the time taken within the various procedural steps of conciliation and arbitration; 

the parties’ ability to make informed choices based on a range of factors including the 

strengths and weaknesses of their respective cases; and whether, prior to submitting to 

conciliation and arbitration, there was evidence of parties fully venting their concerns and 

positions. The interrogation of the available data and the correlation of those findings against 

the views of a representative set of stakeholders, should provide further steps towards 

understanding the circumstances why parties seek to pursue arbitration rather than relying on 

conciliation in the resolution of their dismissal grievances. The following chapter develops 

the methodology, hypotheses and the model to be tested and explains the data used in 

hypothesis testing. 
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Chapter 3 

Methodology 

 

The methodological approach to this research has been informed by a philosophy that 

is interpretivist rather than positivist in nature. There are several reasons for this.  A positivist 

approach36 generally will have a specific and measurable research question from which a 

hypothesis and a null hypothesis are formulated (Raines, 2013).  The core component of a 

positivist approach is that it is objective insofar as it establishes a delineation where the 

researcher remains detached from the data itself and is unable to easily import his or her own 

bias or influence through approaches that are less than objective (Wright and Losekoot, 

2012). While such an approach may be useful when analysing the factors that have an impact 

on compensation outcomes associated with unfair dismissal remedy applications (Chelliah 

and D'Netto, 2006; Freyens and Oslington, 2013),  it would seem to have less capacity to 

provide a deeper understanding as to why parties behave a certain way when attempting to 

resolve conflict arising out of the dismissal decision.  

From a theoretical (ontological) perspective, interpretivism is said to be relativist in 

nature, insofar as the relative perceptions of individuals can be brought together to make 

sense of things (Hussain et al., 2013). It is regarded as complex and socially constructed 

through culture and language – two features of Australian industrial relations that are rich in  

history and tradition – and assumes a research environment where there are multiple 

meanings, interpretations and realities (Saunders et al., 2000).  

 
36 Derived from the Latin word ‘positivus’ meaning “to put in place” or “lay down” and said to emerge out of 

the Enlightenment period (Schrag, 1992), the positivist paradigm refers to observations that are tangible, 

discrete and that can be studied and explained in a scientific manner. 
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The interpretive paradigm draws from an epistemology37 that is subjective and takes 

place because of the way by which our own actions are informed by how we embrace both 

meaning and make sense of the things around us. For that reason, the knowledge within an 

interpretative paradigm focuses on narratives, stories, perceptions and interpretations, new 

understandings and worldviews as contribution (Saunders et al., 2000) and relies on a wide 

range of strategies that include the questioning and interviewing of individuals or groups, the 

examining of phenomena, or where the thesis is built from the ‘ground up’ allowing for the 

development of a theory from the results of that research.  

It was against this backdrop and inspired by the advantages that such an approach 

brought, that the design of this research methodology took place.   

3.1. Initial considerations  

Before reaching the ultimate decision to adopt a single method qualitative approach 

for this research, other options were considered. Initially what was proposed was a multi-

method quantitative approach involving two steps. The first was to analyse the conciliation 

phases leading to unfair dismissal arbitration by evaluating the documentary steps associated 

with the application for an unfair dismissal remedy and the employer response to an 

application, with particular emphasis on the grounds for the application and the employer 

response as to why the initial dismissal decision was a fair one. The second proposed step 

was to code and analyse the 326 arbitrated cases within the 2015-2016 FWC Annual 

Reporting Year in a bid to determine the relationship and influences of specific independent 

 
37 Epistemology refers to the nature, limits and justification of knowledge.  
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variables (in particular, employee and employer characteristics) and their capacity to 

influence successful arbitral outcomes38.  

Information that was identified as being capable of being captured in this way would 

include: the actual arbitrated outcome; gender and age of the applicant; years of service; 

whether there were previous disciplinary, conduct or performance issues; prevalence and 

reliance on policies and procedures; representation; background and gender of the arbitrator; 

and the time taken from termination to hearing. The overarching intent was to obtain a 

representative sample of participants from that data period  that could be applied to a wider 

population or different contexts (Smith, 2018) and in doing so, it was assumed that the 

research would allow for a generalisation of its results.  Yet, because of the unique and 

somewhat personal nature of the dismissal decision and its impact, it was hard to see in what 

context a transferability of such findings would take place. Even though a quantitative 

methodology would allow for a capacity to draw the relationships within the data, at best it 

would still only provide for speculation as to why matters resolve at the various stages of 

conciliation and arbitration. While the approach may have provided a clearer understanding 

of the characteristics of the parties, it was seen as not assisting in answering the question of 

why?  For those reasons it was not seen to be sufficient to meet the needs of the research 

question.  

As another option, a ‘mixed methods’ approach could have been pursued on the basis 

that interpretative and positivistic approaches can work together with one supporting the 

other (Wright and Losekoot, 2012). Yet again, there was no additional benefit that could be 

readily identified in doing so. There was a preference for a fluid, evolving, and dynamic 

 
38 While the emphasis in such an approach would have been on the dismissal decision, rather than the level of 

compensation per se, it is nonetheless recognised in hindsight that much of that work has been previously 

undertaken.  
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qualitative approach in contrast to the more structured format of a quantitative method 

(Corbin and Strauss, 2008). The conclusion reached was that an approach reliant on the 

personal interviewing of a disparate group of stakeholders was imperative in uncovering the 

best of a set of explanations for the understanding of one’s results (Onwuegbuzie and Leech, 

2006).  As industrial relations is all about people, this research warranted an interrogation of 

the individuals, their beliefs, motivators, thoughts and feelings. In such circumstances, and 

having regard to the available quantitative data, a qualitative study was the far more effective 

way of understanding and explaining behaviour. 

 

3.2. The data gathering plan 

This research has adopted a mono-method qualitative approach, reliant on a total of 

50 conducted interviews.  From within those 50 interviews, six of those – dealing with the 

views of applicants and employers - were further scrutinised in a bid to look closer at the 

specific issues pertaining to the actual termination decision39.  In these interviews, the 

approach taken was somewhat different, with greater attention being placed on the specific 

events leading up to and after the actual dismissal decision and with the FWC reported 

judgment becoming an integral part of the overall analysis of issues.  

 Some clarification needs to be provided as to why this special attention was given to 

the applicants and employers. When originally contemplating the research design there had 

been a desire to undertake a multi-method qualitative approach that involved the conducting 

of 40-50 stakeholder interviews to be complemented by the undertaking of six ‘paired’ case 

 
39 The distinction being that in the case of the other interviewees, while they could draw from the specific 

experiences of the dismissal type that gave rise to their identification and selection for interview, their responses 

to the questions asked of them were not confined to that matter alone and that they were free to give a broader 

appreciation of views based on a much wider experience. In contrast, in the case of  Applicant 1 and Employer 

1, for example, their experiences pertaining to the dismissal decision that gave rise to Applicant 1’s termination 

of employment, were far more acutely analysed and the views of the respective parties juxtaposed where 

relevant.   
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studies. That is, pairing the experiences and perceptions of an employer and applicant 

pertaining to the actual dismissal decision to which they were involved and gaining a more 

detailed impression of what transpired as the parties sought to resolve the dismissal dispute at 

its various stages, from the time of decision through to formal arbitration. The purpose for 

wishing to conduct ‘paired’ case studies was two-fold. Firstly, it was hoped that by the 

conduct of a more intensive and focused discussion with applicants and employers that they 

may have shed additional light on the questions being asked of the wider population (Gerring, 

2007) and secondly it was seen as an additional method to secure a somewhat different data 

source, hoping that there may ultimately have been some level of triangulation (convergence 

of findings) that arose as a result. Unfortunately, the undertaking of the paired studies was 

abandoned, due to the difficulties of gaining agreement among ‘pairs’ of prospective 

participants from the data pool, in circumstances where at the end only one pair of employers 

and applicants was willing to participate.  

Despite that setback, the selection of the 50 interview participants was based on a 

random and criterion sampling of stakeholders involved in the unfair dismissal process,  

where data collection has taken the form of in-depth interviews with participants who have 

direct experience and can describe the essence of that experience (Raines, 2013). The data 

collection and analysis is cross-sectional in nature, yet capable of feeding into a longitudinal 

examination of the earlier studies that have been conducted in this area, particularly where 

common nomenclature and units of analysis (the participants) have been employed.   

The interview questions have been structured to facilitate asking multiple participants, 

by and large the same questions.  Particular effort has been given to ensure that the precision 

in the methods to be adopted for all clusters, specifically in relation to interview design, has 

been carefully followed (Massey, 1999; Saunders and Townsend, 2016).  
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3.3. Gaining access to the interviewees through the data pool 

3.3.1. The Fair Work Commission data 2015-2016 set  

At the time when this research project was mooted in late 2016,  the most recent Fair 

Work Commission data that was available for interrogation related to the 2015-2016 

reporting year period (FWC, 2016).  As the project crystalised on 24 November 2017, the 

FWC Tribunal Services Branch provided the details of the case numbers only for the 326 

arbitrated cases that had been reported within the FWC 2015-2016 Annual Report. These 

were cases that had been adjudicated so as to determine whether or not the dismissals were 

fair or unfair for the purposes of the Fair Work Act 2009 (Cth).  This list of 326 case numbers 

became the foundation for the research and as a first step to gaining some understanding as to 

what this data pool looked like, all of these judgments were individually accessed from the 

FWC data base located at https://www.fwc.gov.au.  After each decision was downloaded, 

they were reviewed and tabulated to identify: the type of case; the representatives of the 

various parties (i.e. self-represented, union or employer association, or legally represented); 

whether the matter was successful or not; and who was the presiding Commission Member 

who had adjudicated the matter (See a full set of the 326 FWC decisions at Annexure 2). 

 

3.3.2. Classifying the data into dismissal types and sources of conflict  

As part of selecting participants from this data set, the 326 arbitrated decisions were 

classified into one of 11 ‘dismissal types’40.  Where relevant, the classification scheme has relied 

on the nomenclature used for classifying types of employee dismissal based on earlier studies 

(Chelliah and D’Netto, 2016; Southey, 2014).  For example, in the study that looked at the 

factors impacting on unfair dismissal arbitration outcomes (Chelliah and D’Netto, 2006),  the 

 
40 In effect there were 12 classifications so as to account for the few cases where no information was available.  



 

 

  73 

 

independent variables used in assessing arbitral outcomes were categorised according to the 

‘type of offence’ that gave rise to the dismissal decision. Relevant for the current purposes 

were the variables defined as: excessive absenteeism; dishonesty; insubordination; 

unsatisfactory work performance; and violation of rules.  

In the case of the misconduct typology used to assess reduction of outcomes based on 

contributory misconduct (Southey, 2014)41, while the classifications of production, property, 

personal and political deviance are important ones, they overlapped with those referred to 

earlier and provided little assistance when attempting to classify, for example, peformance 

based dismissal decisions. For that reason, a general ‘catch-all’ definition of ‘misconduct’42 

was created should there be a need to look closer at the misconduct typology at some later 

stage. Despite the overlap, ambiguity and semantic twists among misbehaviour constructs 

(Southey, 2016), the essential characteristics of what constitutes misconduct is still caught 

within the definitions of the three dismissal types that have been used – dishonesty, 

misconduct and personal aggression.    

Ultimately the researcher took the view that for the purposes of undertaking this thesis 

that the previous classification schemes were not robust enough to assist in the answering of 

the research questions. For example, neither of the earlier methods of classification readily 

captured the dismissal types: fitness for work, genuine redundancy and whether a person had 

been dismissed or resigned in their employment - all contemporary issues that now give rise 

to many contested dismissal decisions. More importantly, not all dismissals at work should be 

characterised as some ‘type of offence’ on the part of the employee. Such a notion of 

dismissal does not factor into account, for example, the capricious and arbitrary behaviour of 

 
41 See the origins of that typology in Robinson, S. L. & Bennett, R. J. (1995). 
42 The dismissal type ‘misconduct’ included cases of serious misconduct, other than dishonesty, personal 

aggression and insubordination, violation of rules and excessive absenteeism.  
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an employer, or where the cause for dismissal may arise out of nothing more than a 

breakdown in communication between the parties or a long running personality dispute. To 

overcome the fact that the reason given for dismissal as reflected in the ‘dismissal type’ may 

not necessarily reveal all about the behaviour of the parties, or in fact be the true reason for 

dismissal, created a need to nominally align each of the dismissal types to one of the three 

categories of sources of conflict - strategic or environmental (category one); task allocation or 

task based (category two); and relationship or transactional (category three) - identified in 

Chapter 243. In doing this it was hoped that there would be an additional overlay that could be 

ultimately used in the interpretation of the data arising out of the interviews.  

While there are some obvious overlapping of concepts and naming conventions, it is 

overly ambitious to presume that a grievance can be labelled unambiguously for these 

purposes (Salipante and Bouwen, 1990).  

As has been identified earlier within the literature review, the way in which the 

conflict is defined, may shift during the escalation process (Jehn, 1997). It also may be the 

case that there are several sources of conflict and that these in turn may have strong or weak 

associations with each other during the course of attempting to manage or resolve the issue in 

dispute (Ayoko et al., 2003). As a result of the above, 11 dismissal types have been 

developed, defined where required and the data re-sorted and grouped accordingly (See Table 

2).  

 

 

 

 
43 It should be noted that invariably grievants may identify more than one source of conflict that gives rise to a 

workplace dispute (Salipante and Bouwen, 1990) and so to that end while the identification of these categories 

of conflict is useful, it is only but another means for attempting to understand the behaviour of parties in the 

grievance resolution process. 
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Table 2. Classification of dismissal decisions 2015-2016 

 

Type of dismissal 

case  

Source of Conflict44  Definition /scope  Number 

Dishonesty  Relational or 

transactional 

Fraudulent behaviour, employee 

theft (property deviance)   

25 

Dismissal or 

resignation  

Relational or 

transactional 

Includes constructive dismissal for 

the purposes of  s 386(1)(b) of the 

Fair Work Act 2009 (Cth) 

28 

Excessive 

Absenteeism  

Relational or 

transactional 

This terms is also captured in 

Southey’s definition of production 

deviance  

4 

Fitness for work  Task allocation or 

task based 

For example, return to work and 

rehabilitation disputes; medical 

assessment disputes  

8 

Genuine 

Redundancy  

Strategic or 

environmental   

See s.389 of the Fair Work Act 2009 

(Cth)  

25 

Insubordination  Relational or 

transactional 

Willful disobedience 9 

Miscellaneous  All (including Employer or Contractor, 

jurisdictional issues) 

4 

Misconduct  Relational or 

transactional 

(This is a catch all definition that 

includes where not otherwise 

expressly contained within 

Southey’s definitions of Production 

Deviance – working slowly and 

wasting resources;  Property 

Deviance –property sabotage  and 

Political Deviance – gossiping, 

scapegoating) 

35 

Personal 

Aggression  

Relational or 

transactional 

Including physical altercations and 

assault, abuse, threatening 

behaviour, bullying, disagreement, 

interpersonal conflict 

33 

Unsatisfactory 

Work 

Performance  

Task allocation or 

task based 

Negligence, failing to meet 

expectations 

68 

Violation of rules  Relational or 

transactional 

Failure to follow instructions, OHS 

breaches 

60 

Not Available  All (Decision on transcript; Ex tempore; 

Removed at Applicant’s request 

etc.) 

27 

Total    326 

 
44 As modified from Salipante and Bouwen (1990) and Myers and Larson (2005).  
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3.3.3 Sourcing interviewees to construct the population  

In looking at the potential interviewees arising out of the 2015-2016 data, the 

following information was readily available:- 

(a) There were 326 (employees and employers) who whether of their own choice, or 

otherwise, were required to proceed to arbitration in order to have their unfair 

dismissal remedy determined;  

(b) That of these arbitrated decisions, approximately 65 per cent of employees and 75 

per cent of employers were represented in proceedings;   

(c) At the relevant time, there were approximately:- 

(i) 27 (FTE)  Staff Conciliators conducting conciliations 

within the Fair Work Commission; and  

(ii) 37 Deputy Presidents and Commissioners, who were 

involved in the arbitration process.   

There were some obvious difficulties that arose from an initial review of the data set. 

Firstly, how were the contact details of the employees able to be accessed? In the case where 

they were represented, then some possible assistance could be sought from the 

representatives. If not, the most obvious search strategy was to resort to electronic sources 

such as the White Pages telephone directory; Google and other internet search engines; along 

with social media, such as Facebook, LinkedIn and Instagram. It was also recognised that 

where the employee was self-represented, this would be a far more difficult task, where in the 

absence of either a union, industrial or legal representative, the whereabouts of that person 

may not be easily located.    

In the case of employer details these were somewhat easier to locate from the reported 

decisions. Unless a business is operating under a trading name only, then it is a relatively 
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easier process to locate these persons, based on business addresses, telephone and internet 

records.  At issue though, was making a decision as to who will be the recognised employer 

who would be approached for interview. For example, in the case of a small business, it may 

be that this is the owner of the business.  In the case of a larger corporation, it may be that the 

contact person for the dismissal proceeding was the human resource manager or corporate 

services director. As a guide, the preferred selection of a person acting as an employer would 

be characterized by having all or a majority of the following characteristics:- 

• Did they act as the company representative in proceedings?  

• Were they involved in the dismissal decision?  

• Did they instruct individuals to act as representatives on behalf of 

the company?  

• Did they attend the conciliation proceedings?  

• Did they attend the arbitration proceedings? and 

• Were they involved in responding to the unfair dismissal remedy 

application and in any attempt to resolve the matter prior to 

arbitration?  

 

One matter that needs to be identified at this juncture is that of the need to avoid 

interviewer bias when undertaking data collection. Interviewers, like all people, bring prior 

biases into the survey experience (Healy and Malhotra, 2014). It is important to understand 

whether these biases affect data collection. As the researcher in this study, I have worked in 

industrial relations since 1983, have appeared in the Fair Work Commission and its 

predecessor institutions since 1985, and have, as a result, had some professional association 

with some of the stakeholders associated with this study, particularly FWC Members, staff 
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conciliators, legal and non-legal representatives and employees of the employer and union 

associations.  

This declaration is made at this time, so that there is complete transparency in the way 

in which the ultimate participants to the research were both identified and selected.  The 

motivation for this study came about due to an impression gained during the course of my 

career to date, that in the case of some of those individuals that I have represented within 

courts and tribunals, they were frustrated by the over-legalistic approach, the cost, and the 

injustice or outcomes that arose out of the process. 

 

3.4. Method of data collection   

There is a need to be explicit about the decisions taken for collection and sampling of 

data (Curtis et al., 2000). As mentioned earlier, some familiarity with the 326 reported 

decisions was required in order to understand the content and scope of the decisions relevant 

to participants. In addition, earlier surveys undertaken as part of the literature review of 

Australia’s unfair dismissal regime (Chelliah and D'Netto, 2006; Freyens and Oslington, 

2007, 2013; Hagglund and Provis, 2005; Southey, 2010, 2014, 2016; TNS Social Research , 

2010) were relevant, so that there was a potentiality to leverage off any longitudinal 

relationships once the key findings have been identified45. The first data set was drawn from 

the population of stakeholders by a process that can be referred to as a nested sampling design 

(Onwuegbuzie and Leech, 2007a). The intention here was to conduct a series of interviews of the 

representatives who were involved in at least one or more of the arbitrated decisions in the 2015-

2016 or subsequent reporting year period. The ‘nests’ represented the following categories: legal 

 
45 It should be noted that the studies undertaken by Ross (2000) and Meredith (2001) did not initially inform the 

survey questioning, as they were not uncovered until shortly after the interview process had concluded.   
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and non-legal representatives (data set 1); industrial organisation and employer associations (data 

set 2); and applicants and employers (data set 3).    

When approaching this task, there was a need to adhere to sound methodological 

practice in qualitative methods if the work is to be considered valid, trustworthy and of 

sufficient quality (Nelson, 2017). What was being sought was to achieve a saturation of the 

data, meaning that there can be confidence that ‘nothing new is happening’ in the data 

(Nelson, 2017) and so no further data collection is necessary. The critical factor here is not 

the number of cases or interviews undertaken, but the depth of the data that has been secured, 

particularly if it is apparent that repeated themes arise (Fusch and Ness, 2015).  For that 

purpose and as was the case with all of the interviews, a data table was formed so that major 

topics and interviews could be cross-matched in a bid to capture dominant and repeated 

themes. As the process ensued a far more reliable method was to reconcile handwritten notes 

taken during each interview, with a data searching of ‘key words’ once the formal interviews 

were electronically transcribed. 

 

3.4.1. Data Set 1 - Legal and non-legal representatives 

The first group to be selected were those that are referred to as legal and non-legal 

representatives (paid agents). By way of background, there is no expectation that a worker 

who has been dismissed in her or his employment will be represented in the process. The 

relevant provision dealing with the capacity and entitlement of applicants and employers to 

be represented in a matter before the Commission is located at Section 596 of the Fair Work 

Act 2009 (Cth), where it provides: 

 Representation by lawyers and paid agents 

 

 (1) Except as provided by subsection (3) or the procedural 

  rules, a person may be represented in a matter before the 

  FWC (including by making  an application or  
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  submission to the FWC on behalf of the person) by a 

  lawyer or paid agent only with the permission of the 

  FWC. 

  

(2)  The FWC may grant permission for a person to be  

  represented by a lawyer or paid agent in a matter before 

  the FWC only if: 

          (a) it would enable the matter to be dealt with more 

   efficiently, taking into account the complexity of 

   the matter; or 

 

   (b)  it would be unfair not to allow the person to be 

  represented because  the person is unable to 

  represent himself, herself or itself effectively; or 

 

       (c) it would be unfair not to allow the person to be 

   represented taking into account fairness between 

   the person and other persons in the same  

   matter. 

 

(3) The FWC’s permission is not required for a person to be 

  represented by a lawyer or paid agent in making a written 

  submission under Part 2-3 or 2-6 (which deal with  

  modern awards and minimum wages). 

(4) For the purposes of this section, a person is taken not to 

  be represented by a lawyer or paid agent if the lawyer or 

  paid agent: 

(a)  is an employee or officer of the person; or 

        

(b)  is an employee or officer of: 

              

(i)  an organisation; or 

              (ii)  an association of employers that is not 

   registered under the Registered  

   Organisations Act; or 

             (iii)      a peak council……… 

 

There is no automatic right of representation for a lawyer or paid agent. A dismissed 

worker may have a union official or family friend appear as of right, however in the case of a 

legal representative or paid agent46, such an arrangement requires the granting of permission 

 
46 The term ‘paid agent’ can be used interchangeably for non-legal representatives.  
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by a Member of the Tribunal, in accordance with Section 596(2) of the Act47.  It is this first 

group of legal and non-legal representatives that have been drawn from the 326 arbitrated 

cases within the 2015-2016 FWC reporting data period.  That is, on that basis and in their 

capacity, they have participated as either a legal representative or as a non-legally qualified 

paid agent48. The representatives were selected randomly, so as to gain a variety of dismissal 

type and where possible, geographical spread. 

 The following representatives were interviewed:- 

• 4 x Legal Representatives (at least one employee and employer 

representative)  

• 3 x Non-Legal Representatives (at least one employee and employer 

representative) 

Legal Representatives. The legal representatives were selected across a representative sample 

of the 11 types of dismissal (eg dishonesty, genuine redundancy, misconduct etc.) and, to 

ensure that these were all face to face interviews, were drawn from the Brisbane pool of 

cases. A brief description of the representatives is as follows:- 

Prior to establishing her own firm in 2004, Legal Representative 1 (Legal Rep 1) had 

been working in a top tier national law firm and, as a practitioner, had worked within this 

field of employment law for 30 years. Legal Representative 2 (Legal Rep 2) commenced 

work as a tradesperson and later union official, before studying law and entering the 

Queensland Bar in the 1990s.   

 
47 Department of Education and Early Childhood Development v A Whole New Approach Pty Ltd [2011] FWA 

8040 (Gooley C, 29 November 2011). 
48 While some of the selected interviewees from the union organisation or employee associations are also legally 

qualified and can gain automatic access to represent an employee or employer by virtue of Section 596(4) of the 

Act, they were nonetheless selected separately from this data pool and will be captured for classification 

purposes in Data Set 2. 
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In the case of Legal Representative No 3 (Legal Rep 3), he has practised in 

employment law since the 1990s and now is the partner of a mid-sized eastern Australian 

states law firm. Legal Representative 4 (Legal Rep 4) has both worked in and led a national 

practice in workplace law for approximately 30 years.  

Non-legal representatives (Industrial Advocates). Two of the industrial advocates49 

who participated in this research had each worked in that capacity for in excess of 25 and 35 

years respectively. In the case of the third Industrial Advocate (Ind Advocate 3), he has been 

working in the industry for in excess of 20 years and is one of a number of boutique providers 

that offers specialist representation services for unfair dismissal claims.  

Collectively, the dismissal types that the legal and non-legal representatives were 

involved in during the 2015-2016 data period, are set out in Table 3. 

 

Table 3. Data set 1 - Legal and non-legal representatives  

 

Identity   Descriptor  Type of Case(s)  

The Principal of a Brisbane law firm Legal Rep 1 Violation of Rules 

A Queensland Barrister at Law Legal Rep 2 Dishonesty 

A Partner of a mid-tier national law 

firm 

Legal Rep 3 Personal Aggression 

A Partner and Practice Head of an 

International Law Firm 

Legal Rep 4 Violation of Rules 

A Director of an Employer 

Representation Company  

Industrial 

Advocate 1 

Misconduct 

A Sole Practitioner  Industrial 

Advocate 2 

Dismissal v Resignation 

A Director of an Employee Claims 

Business 

Industrial 

Advocate 3 

Misconduct;  unsatisfactory 

work performance 

 

 

 
49 The term industrial advocate is more commonly used to describe an industrial relations professional engaged 

in services as a paid agent, where that person is not practising as a legal practitioner.  



 

 

  83 

 

3.4.2. Data Set 2 - Employer & Union Industrial Associations 

In the case of the union and employer associations, the mixture of representatives 

encompassed former and current members of peak employer and union bodies, as well as state-

based union representatives. Three of the participants from this group were also legally qualified, 

however as mentioned above, they are entitled to represent their associations under the Act 

without the leave of the FWC  by virtue of  Section 596(4). It should also be noted that one of the 

interviewees from the Employer Association is no longer working in that role, however her 

selection was made on the basis that she had been in the relevant data year period. In all, five 

officials or officers were interviewed from the pool of industrial organisations and three from 

employer associations.  

The industrial organisation representatives. In 2015-2016, the industrial organisation 

representatives who participated in this research were working in Brisbane (2), Sydney (1) 

and Melbourne (2). The 2 Brisbane representatives participated in face to face interviews, 

with the other interviews undertaken by telephone. Union Rep 1 is a Brisbane-based 

industrial officer who has worked in a ‘multi-industry’ services union for the past seven 

years. The union representative estimates that he was involved in, on average, one to two 

telephone conciliations before the Fair Work Commission each week.  

In the case of Union Rep 2, he estimates that while he has been working in an 

industry-based union for the past 4 years, he has represented in excess of 100 members in 

unfair dismissal remedy applications before the Fair Work Commission. The third 

representative (Union Rep 3) has worked in the union movement for a traditional craft-based 

organisation for the past 10 years. In that role, he has worked in a variety of positions 

including organiser, industrial and legal officer. Union Rep 3 is presently holding a senior 

executive position within the Victorian branch of that union.  The fourth representative is 

engaged within a State  branch of a services industry union, in a legal representative capacity. 
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Union Rep 4 has worked in that role for approximately 7 years. The final representative 

(Union Rep 5), is a lawyer who has worked in a variety of human rights, tertiary education 

and industrial relations roles and has undertaken the role of union representative with a 

variety of unions since 2005. At the time of the 2015-2016 arbitrated cases, Union Rep 5 was 

engaged in a transport-related industry union working in Victoria, although now based in 

Sydney.  

The employer association representatives.  In the case of the employer association 

representatives, these 3 interviewees were drawn from Brisbane, Sydney and Melbourne. 

Employer Rep 1, is the National Practice Manager of a legal service provided by a long-

standing industry association. Employer Rep 1 has in excess of 35 years’ experience in 

industrial relations where he represents members, and prior to that, legal clients, in matters 

before industrial courts and tribunals. This interview was conducted in Brisbane. The second 

representative (Employer Rep 2), at the relevant time was the former Senior Workplace 

Relations Consultant of a State peak employer association, who had previously held positions 

with several union organisations and has worked in the field of industrial relations for in 

excess of 12 years. Throughout all of that time, Employer Rep 2  has been actively involved 

in the management of unfair dismissal claims on behalf of her various clients.   

Employer Rep 3 was a former New South Wales solicitor who has worked in the 

transport sector as an employer representative for the past 25 years. Collectively, the 

dismissal types that these representatives were involved in during the specific 2015-2016 data 

period can be reflected in  

Table 4 as follows:- 
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Table 4. Data set 2 - Union and employer association representatives 

 

Identity   Descriptor  Type of Case(s)  

A Queensland Industrial Officer  Union Rep 1 Dishonesty  

A Queensland Bargaining Officer  Union Rep 2 Dishonesty 

A Melbourne Assistant State 

Secretary 

Union Rep 3 Personal Aggression 

 

A Legal Manager, Southern Union 

Branch 

Union Rep 4 Personal Aggression 

A Melbourne Industrial Officer  Union Rep 5 Personal Aggression; 

Violation of Rules 

A National Manager, Employer Peak 

Body Legal Service 

Employer Rep 1 Violation of Rules 

A National Industrial Relations 

Manager, Transport Association 

Employer Rep 2 Misconduct/Violation of 

Rules; 

Unsatisfactory Work 

Performance 

A Senior Consultant, Melbourne 

Employer Organisation 

Employer Rep 3 Dishonesty 

 

 

3.4.3. Data Set 3 –Applicants and employers 

The next data pool aimed at achieving a sample of self-represented and represented 

applicants (dismissed employees) and employers (See Table 5). As mentioned earlier, the 

initial intention was for this data set to contribute to the conduct of six ‘paired’ case studies 

for the purpose of undertaking a more intensive analysis of  the respective dismissal 

decisions.  Unfortunately, due to the lack of  being able to find six sets of employer and 

applicants who were willing to participate, that process was abandoned.  Despite all of this 

the persons who were selected from this data set, were drawn by way of representative 

sampling method, hoping to ensure some diversity of perspective based on the various 

circumstances that gave rise to the dismissal decisions.  
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Applicant 1 was a Senior Accounts Manager who had been employed at an 

incorporated sporting club. At the time of her dismissal from employment, Applicant 1 had 

only been employed with the Sports Club for approximately seven months. Employer 1, was 

the General Manager of that same Sports Club. At the time of the dismissal decision, the 

General Manager had been employed in this capacity for several years and, as it transpired, in 

his previous employment had been involved in a number of dismissal decisions brought about 

through organisational restructuring.  Employer 2 is the Human Resource Manager of a 

Statutory Authority. In his role Employer 2 was involved in the dismissal of an employee on 

the basis of serious misconduct. In this case, the employee was an unsuccessful job applicant 

to an internal vacancy within the Authority. Upon learning of his unsuccessful job 

application, the employee accused various senior management of unethical conduct and 

proceeded to engage with Authority staff in a series of open email communications, 

expressing his displeasure with the recruitment outcome and their alleged behaviour. It was 

this conduct that formed the basis of the dismissal from employment.  

Applicant 3 was a former long-serving Disability Support Worker for a community 

welfare organisation who was dismissed from his employment for serious misconduct 

following inappropriate comments made to a co-worker in September 2015. After attending a 

disciplinary interview two days after he made the inappropriate comment, Applicant 3’s 

employment was terminated.  Applicant 4 was an Advertising Accounts Manager who was 

terminated by a communications company on the basis of poor performance. While the 

dismissal letter provided to the Applicant only alleged unsatisfactory work performance in 

the failure to achieve monthly sales targets, at trial an additional allegation was levelled at the 

former employee, claiming he had sent an inappropriate email to a client dealing with 

account concerns and failing to comply with company entertainment policies.  
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The final Applicant was a casual delivery driver working for a fast food franchisee. 

Applicant 5 had been found to be working a regular and systematic period of employment, so 

as to qualify him as having served the minimum employment period as a national system 

employee. The thrust of his case was that Applicant 5 resigned from his employment after his 

employer had initially reduced his average weekly hours of employment from 20 per week to 

zero, and then thereafter offered a work roster with a number significantly less than the 

previous average weekly hours. The applicant’s resignation was regarded as a form of 

constructive dismissal.  

 

Table 5. Data set 3 - Applicants and employers50 

 

Identity Descriptor Type of Case(s) 

A former Senior Accounts 

Manager of a Sports Club 

Applicant 1  Unsatisfactory 

Performance 

A former General Manager of a 

Sports Club  

Employer 1 Unsatisfactory 

Performance 

A Human Resource Manager of a 

Statutory Authority  

Employer 2 Misconduct  

A former Disability Support 

Worker for a community welfare 

organisation.  

Applicant 3 Misconduct  

An Accounts Manager, Media 

Network  

Applicant 4 Unsatisfactory 

Performance   

A Casual Delivery Driver Applicant 5  Resignation or Dismissal  

 

 

3.4.4. Data Set 4-FWC staff conciliators and Members  

The next group of participants were drawn from staff conciliators, Members, and 

presidential Members of the Fair Work Commission, who volunteered to participate. To 

secure the participation of these sub-groups required an approach by the University to the 

 
50 Note the descriptor (Applicant 2) has not been used, on the basis that the initial nomenclature assumed a 

pairing and titling of applicants and employers.  
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Honourable Iain Ross AM, President of the Fair Work Commission, to endorse the research 

activity.   

This endorsement and the commitment to assisting in the facilitation of nominations 

from staff conciliators and Members came about on 27 November 2018.  

Staff conciliators. The advent of the staff conciliation process is very much an administrative 

invention, brought about by the need to streamline the increased workload of handling and 

dealing with cases that grew out of the emergence of a national industrial relations system in 

2009. To address this workload, the staff conciliators are deployed nationally where they are 

required to undertake up to three conciliations per day, each with a nominal maximum 

duration period allocated of approximately 1.5 hours (Acton, 2010).  

In February 2019, the Acting Director of the FWC National Conciliation Service 

wrote to all FWC staff conciliators seeking their participation in this research. While ten 

persons were initially sought out of the approximate 27 full time equivalents (FTE), 

ultimately 13 conciliators (eight female and five male) volunteered to participate and as a 

result all were interviewed.  

Of that group, six of the 13 had formal qualifications in law and most of that group 

had practised as lawyers whether as a solicitor, union official or engaged in some form of 

government or quasi-government service prior to assuming the role as conciliator. Other 

participants had backgrounds in dispute resolution, human resource management and human 

rights.  

 Nine of the staff conciliators were engaged with the Commission during the 2015-

2016 data year period. Their range of relevant experience within industrial relations was 

varied, with several of the participants having industrial relations experience that canvassed 

between 25 to 30 years.  
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As an observation only, the length of staff conciliator experience in this study seems 

far greater than that undertaken in 1996 (Ross, 2000) where 80 per cent of the conciliators 

had less than five years’ experience in that role (See Table 6). 

Table 6. Data set 4(a) - Experience and background of staff conciliators.  

 

Conciliator  Date of 

Interview 

Background and Experience   

Conciliator 1 25 February 2019 Appointed 2008 - 12 years union experience; Government  

Authority.  

Conciliator 2 26 February 2019 Appointed 2017 - Government - 20 years human resources;  

Conciliation - Accredited Mediator.   

Conciliator 3 20 February 2019 Appointed 2009 - Legally qualified 30+ years experience; 

Union roles; Solicitor. 

Conciliator 4 22 February 2019 Appointed 2009 - Solicitor 5 years experience; mediation 

experience since 1992. 

Conciliator 5  26 February 2019 Appointed 2016 - Previous human resources background; 

interest in alternative dispute resolution. 

Conciliator 6 27 February 2019 Appointed  2017 - Legally qualified – advocacy based 

organisation.   

Conciliator 7  27 February 2019 Appointed 2018 - 8 years dispute resolution.  

Conciliator 8  1 March 2019 Appointed 2016 - Legally qualified; former government  

Authority/Mediation.   

Conciliator 9 1 March 2019 Appointed 2014 - ER Lawyer 4+ years; statutory authority. 

Conciliator 10 5 March 2019 Appointed 2009 - 30 years industrial relations experience.   

Conciliator 11 6 March 2019 Appointed 2009 - Extensive experience in government 

industrial relations and mediation. 

Conciliator 12 27 March 2019 Appointed  2017 - Legal/Employer - dispute resolution.  

Conciliator 13 12 April 2019 Appointed 2009 - 20 years dispute resolution. 

  

 

The Members and presidential Members of the Fair Work Commission. At the time of the  

2015-2016 data period, the Fair Work Commission consisted of the following number of 

Members and Presidential staff (FWC, 2016):- 

 

(i) The President;  
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(ii) 2 x Vice Presidents; 

(iii) 22 Deputy Presidents; and 

(iv) 23 Commissioners.  

On 28 February 2019 President Iain Ross wrote to the Members and presidential 

Members of the Commission, bringing to their attention this research project and seeking the 

participation of five persons to submit to an interview exploring the issues of  “Why 

arbitration?” (See Annexure 3).  Somewhat fortuitously, eight presidential Members and nine 

commissioners (collectively referred to as Members) volunteered to participate in this 

research and on this basis it was decided to take advantage of the generosity of all and 

conduct interviews of the 17 Members.  

Unfortunately, due to my involvement in a ‘live’ case before one of those Members, 

that person elected not to participate in the study. As a result there were 11 male and 5 female 

Members who participated in this research, with approximately 40 per cent being legally 

qualified and the remainder holding qualifications in industrial relations, commerce and 

related disciplines.  

In all of the cases of those interviewed, their careers in industrial relations have 

ranged from somewhere between 20 to nearly 40 years of experience. As has traditionally 

been the case within a tri-partite approach to industrial relations in Australia, the Members 

have been appointed to the FWC from one of three backgrounds:  government, employer or 

union (See Table 7).   

It should be noted that 14 of the 16 Members and presidential Members who 

participated in this project had been involved in the issuing of arbitrated decisions in the year 

2015-2016.  
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Table 7. Data set 4(b) - Background of Members and presidential Members. 

 

Interviewee Background  
Commissioner 1 Appointed 2013 (Govt) - Agency Head Statutory Authority; Chief Counsel 

Statutory Authority; Legal Practice. 

Commissioner 2 Appointed 2010 (Union)- Assistant Industrial Officer Public Service 

Professional Association; Legal Officer State Labour Council; Former State 

Industrial Relations Commission  Tribunal Member. 

Commissioner 3 Appointed 2010 (Govt)  Former Commonwealth Statutory Role and Deputy 

Secretary State Government IR Department. 

Commissioner 4 Appointed May 2017 ( Employer) Federal Public Servant; Former General 

Manager Workplace Relations, Employers Federation. 

Commissioner 5 Appointed 2010 (Employer)  Former State Industrial Commission Member, 

State Employers Federation.   

Commissioner 6  Appointed 2006  (Employer)  

Previously employed in State Employer Association (20 Years).  

Commissioner 7 Appointed Nov 2015 (Employer); Chamber of Commerce and Industry; Mining 

Industry; Manager ER.       

Commissioner 8 Appointed April 2013 (Employer) - State Employers Federation, State 

Government Private Sector IR Policy; Various Tribunal appointments.  

Commissioner 9  Appointed Feb 2016 (Employer) - HR; Construction and Major Mining Firms; 

Consulting. 

Pres Member 1 Appointed Feb 2016 (Employer)  Employer Federation. 

Pres Member 2  Appointed March 2012 – (Union) – National Secretary Trade Union; Peak Body 

Representative; Consultant.   

Pres Member 3 Appointed Feb 2010 (Union/Govt) State Labour Council and Industrial 

Commissioner.  

Pres Member 4 Appointed July 2004 (Employer)  Ministerial Adviser.  

Pres Member 5 Appointed July 2013 (Govt).   

Pres Member 6 Appointed Feb 2016 (Legal) Law firms. 

Pres Member 7 Appointed July 2017 (Employer) - Industrial Officer, Site-based roles, 

Employer Organisation. 
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way of face-to-face interview. For the rest of the interviews which were undertaken 

throughout Australia, these were conducted by telephone, where the conversation was 

recorded by way of a Voice Tracer Audio Recorder. One exception to this approach was 

taken in the case of the Applicant 5 who advised that due to time commitments and the nature 

of his work, he was unable to commit to a telephone interview, but was willing to respond in 

writing to a series of questions that were provided to him.  

The combined approach of face-to-face and telephone interviews enable a testing of 

both techniques, with the interviews averaging around 50 minutes in length, being transcribed 

and then redacted. While it was recognised that rapport between the interviewer and 

interviewee is on occasions easier to establish through telephone communication (Irvine et 

al., 2013), there is nonetheless data loss and potential communication distortion that exists 

where visual cues are not available through less direct means. The summary of results have 

been reported anonymously, with individual identifiers given to the interviewees to ensure 

that some reference to the data group that they were drawn from was made available. The 

research was not looking for correct answers through predetermined agenda but seeking 

authentic canvassing of ideas through an equal partnership established between the 

interviewer and the interviewees (Holstein et al., 1995). This required the preparation of a 

series of questions that were believed to be relevant for each group, while not being doggedly 

wedded to the interview ‘script’ (Hubbell, 2003). A full set of these questions that were used 

as the prompts at interview are set out at Annexures 8-10. 

 

3.4.6. Development of common themes and questions for interview 

There are competing schools of thought in relation to the reliance on a standard set of 

questions for an interview process. The benefit that comes with uniformity is that it allows for 

a common understanding of the response given (Kahn and Cannell, 1957); however, such an 
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approach, when enforced rigidly, is seen to discourage free expression and limits the ability 

to discover issues arising out of a broader account of events (Sjoberg and Nett, 1968). An 

alternative view is to allow a more conversational approach that will enable the interviewer to 

fill in the gaps. This was the preferred approach - a conversational approach - albeit guided 

by a standard set of themes that formed the basis for triggers in discussion. 

Within the interview activity issues were drawn from the broader literature review, 

such as intransigence, expectation and representation, whilst delving into the degree of 

penetration that ordinarily takes place by conciliators when seeking to understand the nature 

of the dismissal dispute. Such questions also sought to have regard to the forms used by the 

parties when making and responding to an application for an unfair dismissal remedy (Form 

F2 and F3) plus any reliance on previous grievance settlement attempts. In some ways, the 

abductive approach is a search for understanding, albeit that some caution needs to be applied 

to the manner by which the participants are selected and accepted. In a process more aligned 

to a semi-structured interview, the interviewee was made to understand at the outset her or his 

role within the interview and research activity and the kind of information that was being 

sought and why (Sjoberg and Nett, 1968). As mentioned earlier, it was as much about what 

the participants think, as it was about supporting or rejecting theories and views emerging out 

of the literature.  

One of the recognised qualities of an effective interview is in achieving a relationship 

between the interviewer and the interviewee, so that the language and meaning given to the 

words expressed by both parties are understood and transmitted in a fashion that is clear and 

free-flowing. While it is important to allow the interviewee to dominate within the construct 

of established stimulus, it is also imperative that the pathway for considering the issues is not 

deviated from too much so as to avoid the themes that need to be canvassed (Reinharz and 

Davidman, 1992) .   
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Further, as important as the phases of conciliation and arbitration are, it was also 

important not to lose sight of the steps or processes that link one stage to another. These 

linkages represent the flow of transitional or causal conditions and must be captured to ensure 

that a full appreciation of the conciliation and arbitration process was understood (Yin, 2012). 

The research sought to ensure that questions pertaining to such linkages are an intrinsic part 

of the interview process. Another issue that was considered was that of ‘interview cheating’, 

a term referred to the skewing of processes by the interviewer in order to secure desired data. 

That is, the deliberately asking of questions and providing prompts that seek specific answers 

to those questions. To that end, it is regarded as being unreliable and unhelpful. This was one 

of the most significant areas of interviewing that required attention. It required self-discipline 

and some level of validation in order that the process did not knowingly produce its own 

answer. The interviewing process maintained its rigour by steering away from natural 

tendencies to invent flexible and ad hoc practices (Peneff, 1988). 

 

3.5. Justification and limitations of the research proposal 

There are also boundaries or delimitations that have been imposed on this work. The 

methodology is unashamedly a mono-method qualitative one. The limitation to the 

methodology however, is that there is a lack of  participation by the ‘direct’ parties to the 

unfair dismissal disputes. That is, the actual parties being the individual employees and 

employers concerned. As Table 8 above has shown, out of the 50 interviewees, only six of 

these were drawn from the Applicant and Employer pool from the 326 cases. To that end, it is 

recognised that while the participants may not be characterised as being solely drawn from 

the traditional actors within the Australian industrial relations system (Dabscheck, 1980), 

they do reflect the changing nature and cross-section of participants (Kochan, 2013) who all 

have actively worked within the Fair Work Commission environment for lengthy periods of 
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time. The representative group of 50 interviewees, the subject of this study, is still far broader 

than that utilised in the earlier qualitative studies (Hagglund and Provis, 2005; Meredith, 

2001; Ross, 2000) and for that reason, remains a legitimate data source upon which this 

research is based.   

By way of limitations, this qualitative research does not lend itself to statistical 

generalisability - that is, it does not aim to say that “X% of all cases have characteristic Y”.   

That being said, it does still enable us to have an insight into the processes that shape 

outcomes in a way that a quantitative survey probably could not and there is sufficient 

coverage across the experiences of the stakeholders to ensure that the scope of the data 

covered is representative, relevant and meaningful.   

But representativeness is only one measure. The reliability and validity of the data 

collected is also of paramount importance. 

 

3.6. Reliability and validity 

Reliability depends essentially on explicitly described observational procedures (Kirk 

et al., 1986).  One adaptation of the conventional paradigm for assessing the reliability and 

validity of qualitative research has been to focus on measures of credibility, transferability 

and dependability (Lincoln and Guba, 1985). 

 The first measure, credibility, comes about through such things as prolonged 

engagement in the field, persistent observation, criticism by dis-interested peer reviewers and 

a search for negative instances that challenge emerging hypothesis and give cause for 

modifications and reconsiderations in approach. The second measure, transferability, is 

achieved through the provision of a detailed, rich description of the setting studied, so that 

readers are given sufficient information to be able to judge the applicability of the findings, to 

other settings which they know.  Finally, dependability, refers to an auditing in which other 
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researchers will be able to examine such things as the documentation of data, methods and 

decisions made during the course of the research task, including the end product received 

(Seale, 2001).  

 

3.6.1. Feedback gained from disinterested peer review  

The results of this research were the subject of a dis-interested peer review when the 

author prepared a paper on his findings to the 34th Annual Association of Industrial Relations 

Academics Australia and New Zealand (AIRAANZ) Conference, Queenstown, New Zealand, 

12 February 202052. As to whether or not the research has produced valid results, this is often 

said to be a matter of  impression or degree, with at least 24 separate strategies being 

identified in order to evaluate legitimation, or to increase legitimation, or both (Onwuegbuzie 

and Leech, 2007b). From a validity perspective, the conduct of the 50 interviews did 

nonetheless reach a stage where ‘persistent observations’ were recorded. The interviewees 

were seen to be representative of the stakeholders relevant to the analysis and from a wide 

range of industrial and geographical settings.  

 It well could have been the case that the interview pool could have been extended 

further, although there was satisfaction that the data had been supplied in a manner that was 

representative and reliable. In relation to external validity, it may be the case that subsequent 

testing for this measure may need to take place because of the unique characteristics of the 

dismissal decision and the impact that this may have on any claim as to the transferability of 

such findings.  Having heard from the representatives in particular, it would seem that the 

results may not be able to be applied to other employment-related litigation, such as 

 
52 The subsequent feedback from Professor Andrew Stewart from Flinders University following the presentation 

of that paper to the conference must also be acknowledged.  
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discrimination claims made over a comparable time period, as it appears that these are not 

influenced by the same facts and factors53.   

 

3.6.2. Can the methodology be applied to other statutory grievances?  

Another test for external validity would be to apply a similar methodology to the 

‘general protections’ dismissal disputes involving dismissal that are provided for under Part 

3-1 of the Fair Work Act 2009 (Cth). By way of illustration only, of the 4,508 ‘general 

protections’ applications involving dismissal made to the Fair Work Commission under 

Section 365 of the Fair Work Act, some 26 percent of these were unable to be resolved by the 

Tribunal through conciliation. The consequence of the failure to resolve is  that the aggrieved 

employees needed to proceed to arbitration in either the jurisdiction of the Federal Circuit 

Court or the Fair Work Commission itself in order to resolve their dispute FWC, 2019).  

Whether the absence of any compensation cap under the ‘general protections’ 

provisions will provide a different set of observations, or whether or not, the behaviours and 

motivators for why individuals pursue arbitration are of a generic type, are obviously issues 

that can be further explored. Those tests for transferability will no doubt need to take place on 

another occasion, by another researcher, should they see the challenge. 

 

3.7. Ethical considerations 

The ethical considerations that have impacted upon this project can be divided into 

two categories: those dealing with the manner in which the invitation to participate was 

 
53 Having said that there is sometimes a blurred distinction between the type of claim that may be made within 

the unfair dismissal jurisdiction and that made to an anti-discrimination tribunal. On occasions, dismissed 

workers may simply not see any benefit nor understand the distinction between pursuing a matter as a 

discrimination complaint as opposed to considering the dismissal as being unfair and therefore capable of being 

processed under the Fair Work Act 2009 (Cth). An application for unfair dismissal remedy that has as its basis a 

claim that the dismissal decision is discriminatory and therefore invalid, is still a legitimate application and one 

that a dismissed worker is well entitled to pursue.     
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made, and the issues arising as a consequence of participation. Firstly, there have been 

limitations placed around exactly how participants were approached and at what point they 

were deemed unwilling to become involved. In this regard, care needed to be taken so as not 

to inadvertently ‘revictimize the victims’, whether in the case of an aggrieved former 

employee, or for that matter, an employer (Hlavka et al., 2007). As part of the initial 

approach, prospective participants were made aware of the purpose of the research.  

Where individuals either did not respond to a request or flatly refused to participate, 

that brought the matter to an end. In the case of those who expressed an interest to participate, 

they were provided with basic information such as the expected duration and procedures 

involved in any interview activity; their right to decline to participate, and also to withdraw 

from the research once participation has begun; the foreseeable consequences of declining or 

withdrawing;  reasonably foreseeable factors that may be expected to influence their 

willingness to participate such as potential risks, discomfort or adverse effects; and who to 

contact for questions about the research and research participants’ rights (Grzyb, 2017).   

Specific information sheets, recruitment letters and consent forms were prepared, 

having regard to the type of participant and the likely impact that some of these issues may 

have on their well-being (an example of these are provided at Annexures 4 to 6)54. Once a 

participant was engaged, special attention was given to ensure that the issue in dispute did not 

‘reignite’ as a consequence of the intervention. Secondly, was the commitment that the views 

of any one stakeholder would not be disclosed in a manner that would cause harm or 

disrepute to another, including the business of the employer. Finally, that the reputation and 

integrity of the conciliation and arbitration processes of the Fair Work Commission were not 

compromised by a reporting of issues that were not accurate and endorsed by interviewees.  

 
54 This research obtained full ethics approval through the Griffith University Human Research Ethics Committee 

(GU Ref No: 2018/708).   
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3.7.1. Need to ensure conflict not re-opened. 

 It is well recognised that the parties to workplace conflict, such as that which takes 

place in the case of termination of employment, may suffer from significant emotional and 

financial consequences arising out of the dismissal decision. The issue may be compounded 

even more so in such cases where the employee may ultimately be unsuccessful in their bid to 

secure compensation or reinstatement and, as a result, be placed in a situation where they are 

worse off because of having commenced the process. The case of an employer may also be 

somewhat hostile to an approach to canvas issues pertaining to a terminated employment 

relationship, particularly where the matters litigated have been antagonistic, or where the 

employer has been unsuccessful in defending a claim and perhaps even suffered reputational 

damage as a result. Prior to having parties participate in this research, efforts were made to 

identify, and make available, information relating to counselling and support services in such 

cases55. 

 

3.7.2. Reputation and financial damage.  

The second issue that required a degree of caution related to the possible reputational 

and financial damage that could arise where the conduct of an employer was capable of being 

identified. This may have taken place because of the possibility that the products or services 

of a company were able to be identified, or where the nature of the industry was such that it 

would be relatively easy for someone with some knowledge to be able to correctly identify 

the relevant persons or entity involved. Particular attention went into ensuring that the issues 

remained focused on the behaviours and underlying causes and influences and not so much 

on the vehicles through which such conduct had taken place.  

 
55 See for example the Recruitment Letter to employees at Annexure 4. 
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3.7.3. Accuracy in reporting FWC issues. 

Finally, the request to seek the participation of the Fair Work Commission staff 

conciliators and Members required a good deal of diplomacy in terms of the way in which 

those interviews were both conducted and transcribed. The reason for this is that while the 

Fair Work Commission as an institution and its processes are no doubt subject to scrutiny, the 

mental workings of its Members is not the focus of this research. The research is only to look 

at why matters resolve at the various stages of conciliation and arbitration and to that end, 

will in this instance, only require the staff conciliators and Members to provide a perspective 

in relation to the unfair dismissal regime, its phases and the conduct of the parties. The 

participation of the staff conciliators and Members was not sought in order that their own 

deliberations which give rise to the conciliation and arbitration outcomes may be scrutinised.  

This was an issue that needed to be reinforced at various phases of the research 

activity, including making this point clear to all of the participants, when explaining both 

what the thesis sought to explore and how it was intended to achieve that outcome through 

this methodology.  More generally, there was also potential for a discrepancy between the 

expectations of interviewees and what was actually done with the data they 

provided (Hammersley, 2014). For this reason, a good deal of sensitivity and practical 

common sense has gone into the strict attribution of views, with an undertaking made to 

ensure all interviewees could access the transcribed interview should they wish to do so.   

 

3.8. Conclusions 

An interpretative paradigm has been relied upon as the philosophical approach to the 

undertaking of this research.  As mentioned at the outset, the approach has sought to uncover 

the best of a set of explanations for the understanding of one’s results in the absence of a deep 

literature pool that may otherwise have had the effect of prejudicing or influencing the 
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methodological approach to be pursued. As a study of the relationship of people at work and 

the way in which they respond to dismissal decisions, what has been required is an 

exploration of the stakeholders, their beliefs, motivators, thoughts and feelings.  

It was for this reason that a qualitative study was seen as the preferred way for 

understanding and explaining the behaviour of persons impacted by the dismissal decision. 

What has emerged has been a process that has been evolving, one which is dynamic in its 

approach, in contrast to a more structured format of the quantitative methods that could be 

applied in this instance (Corbin and Strauss, 2008). The approach, while reliant more on 

personal interviewing of a disparate group of stakeholders, provides for a greater 

understanding as to the meaning of actions and for defining situations and context (Wright 

and Losekoot, 2012). To that end, given the research question, the deployment of the 

methodology plan appears quite successful in what it had attempted and has achieved. 
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Chapter 4 

The phases and process of the unfair dismissal regime 

 

Before embarking upon an analysis of the issues arising out of this research, it is 

worthwhile to outline the procedural stages that parties must submit to as part of the statutory 

unfair dismissal regime. To do this, warrants a brief understanding of the history of the unfair 

dismissal law.    

The introduction of the Australian statutory unfair dismissal regime was to give 

effect to the country’s ratification of International Labor Organisation C158 - 

Termination of Employment Convention, 1982 (No. 158) on 26 February 1993.  The 

domestic vehicle that was relied up to adopt the Convention was the Industrial Relations 

Reform Act 1993 (Cth) that for all relevant purposes came into effect in March 1994.  

The ratification of this international standard demonstrated a willingness by the 

Australian Government to provide workers security in employment and protection against 

unjust termination at work.  

Division C of Convention 158, deals with the Procedure of Appeal Against 

Termination and provides:  

Article 8 

1. A worker who considers that his employment has been unjustifiably 

terminated shall be entitled to appeal against that termination to an impartial 

body, such as a court, labour tribunal, arbitration committee or arbitrator. 

2. Where termination has been authorised by a competent authority the 

application of paragraph 1 of this Article may be varied according to national 

law and practice. 

3. A worker may be deemed to have waived his right to appeal against the 

termination of his employment if he has not exercised that right within a 

reasonable period of time after termination. 
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Article 9 

1. The bodies referred to in Article 8 of this Convention shall be empowered 

to examine the reasons given for the termination and the other circumstances 

relating to the case and to render a decision on whether the termination was 

justified. 

2. In order for the worker not to have to bear alone the burden of proving that 

the termination was not justified, the methods of implementation referred to 

in Article 1 of this Convention shall provide for one or the other or both of 

the following possibilities: 

(a) the burden of proving the existence of a valid reason for the termination 

as defined in Article 4 of this Convention shall rest on the employer. 

(b) the bodies referred to in Article 8 of this Convention shall be empowered 

to reach a conclusion on the reason for the termination having regard to the 

evidence provided by the parties and according to procedures provided for 

by national law and practice. 

3. In cases of termination stated to be for reasons based on the operational 

requirements of the undertaking, establishment or service, the bodies referred 

to in Article 8 of this Convention shall be empowered to determine whether 

the termination was indeed for these reasons, but the extent to which they 

shall also be empowered to decide whether these reasons are sufficient to 

justify that termination shall be determined by the methods of 

implementation referred to in Article 1 of this Convention. 

Article 10 

If the bodies referred to in Article 8 of this Convention find that termination 

is unjustified and if they are not empowered or do not find it practicable, in 

accordance with national law and practice, to declare the termination invalid 

and/or order or propose reinstatement of the worker, they shall be 

empowered to order payment of adequate compensation or such other relief 

as may be deemed appropriate. 

 

It was from this basis that the initial changes to the then Industrial Relations Act 1988 

(Cth)  came about. In 1994 an application to the then Industrial Relations Court for a claim of 

unfair dismissal would not ordinarily proceed before that body until such time as the parties 

had submitted to a conciliation process before the Australian Industrial Relations 

Commission (AIRC) and a certificate was issued by that body to the Registrar of the Court, 
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advising that the matter could not be settled by conciliation56. With the introduction of the 

Workplace Relations and Other Legislation Amendment Act 1996 (Cth), a further refinement 

of the procedural arrangements for the processing of unfair dismissal applications came 

about. The significant changes arising out of the 1996 amendment Act were that applications 

for unfair dismissal remedy were now made to the AIRC rather than the Industrial Relations 

Court and, upon lodgment, the Commission would be required to attempt to settle the matter 

by conciliation57.   

More importantly, if the Commission was satisfied that all reasonable attempts to 

settle the matter by conciliation was, or were likely to be, unsuccessful, the Commission 

would be required to: 

• issue a certificate in writing stating that it is so satisfied in respect of that 

  ground or each such ground; and 

 

• indicate to the parties the Commission's assessment of the merits of the 

  application insofar as it relates to that ground or to each such ground; and 

 

• if the Commission thought fit, recommend that the applicant elect not to 

  pursue a ground or grounds of the application (whether or not also  

  recommending other means of resolving the matter).  

 

Under the Fair Work Act 2009 (Cth) there is little prescription of the process for 

settling applications, and the dichotomy between conciliation and arbitration appears to have 

all but disappeared (Macdermott and Riley, 2012). In fact the procedural matters identified 

within Division 5, Part 3-2 of Chapter 3 of the Act provides an option for the Commission to 

conduct a conference or hold a hearing in relation to a matter involving contested facts, but 

other than that does not stipulate how such conferences are to be conducted58. It demonstrates 

 
56See Section 170ED Industrial Relations Act 1988 (Cth).  
57 See Section 170CF Workplace Relations Act 1996 (Cth).  
58 See Section 398 Fair Work Act 2009 (Cth).  
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a preference that the Commission should not hold a hearing in relation to a matter unless it 

considers it appropriate to do so, taking into account the views of the parties and whether the 

hearing would be the most efficient and effective way to resolve the matter59.  

 

4.1. Identification of phases 

For the purposes of analysing the various behaviours of the parties and the influences 

that shape their conduct following a dismissal decision, seven broad phases of the resolution 

process have been identified.  These are:-  

 

• An applicant is dismissed from employment and considers whether or not to contest 

the dismissal decision. That may include pursuing an application for unfair dismissal 

remedy in the Fair Work Commission (Phase 1);60   

• If the decision is made to pursue an unfair dismissal remedy within the Fair Work 

Commission, this is commenced by the filing of what is referred to as the ‘Form F2’  

(Phase 2);61  

• In response to an application made by a dismissed employee, the relevant employer is 

notified by the Commission and required to respond to the application within seven 

days  by the filing of a ‘Form F3’ (Phase 3);62 

• Until relatively recently, a central ‘Unfair Dismissal Team’ (UDT) managed the 

process up to the point of conciliation, answering queries and providing information 

to prepare for conferences (Phase 4);  

 
59 See Section 399 Fair Work Act 2009 (Cth). 
60 Note the general provisions as to what constitutes an ‘unfair dismissal’ at Section 385 Fair Work Act 2009 

(Cth).  
61 See Section 394 Fair Work Act 2009 (Cth).  
62 See rule 19 Fair Commission Rules 2013 (Cth). 
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• The matter is then listed for a voluntary telephone conciliation conducted by one of 

approximately 27 specialist Staff Conciliators (Phase 5); 

• If a matter was not resolved, the file was either directly or indirectly listed before a 

Commission Member (Phase 6), where she or he may either encourage the parties to 

submit to a Member Assisted Conciliation (MAC), whether conducted by the assigned 

Member or another;63 and   

Where the MAC does not produce a mediated outcome, or in the case where the 

parties do not submit to that process, the matter is heard and determined by arbitration (Phase 

7)64.  

 

4.1.1 Arbitrary nature of the classification of  phases 

It is recognised that the way in which the phases have been identified is somewhat 

arbitrary, although the aim is to conform with the discrete phases that have been located 

within the Fair Work Commission’s Annual Report for the reporting of settling matters 

(FWC, 2016).  It is also true that there have been some changes that have taken place over the 

past several years in relation to the way in which the Commission deals with matters that 

have not resolved at the telephone conciliation stage. The traditional model and the one that 

was in place within the 2015-2016 data year period, was a centralized activity where all 

unfair dismissal remedy applications were coordinated through the Unfair Dismissal Case 

Management Team based at the Melbourne FWC registry. In the latter part of 2017 a pilot 

program was introduced into the New South Wales Division of the FWC whereby when a 

matter did not settle through the staff conciliation it was listed for telephone directions by a 

 
63 See Section 398 Fair Work Act 2009 (Cth).  
64 See Section 399 Fair Work Act 2009 (Cth). 
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Member of the Commission. A further set of operational changes took effect from 1 April 

201965.  While the changes to a system of regional co-ordination of matters is noted, by and 

large the above seven phases as described do align with the reportable data from the Fair 

Work Commission in the relevant period and to that extent, allow for an analysis of the 

factors and influences that impact on the parties at coinciding stages which have been 

reported in the Fair Work Commission Annual Report. Let us consider these phases in turn. 

 

4.2. Whether to make an application for remedy (Phase 1) 

Termination of employment comes about for a variety of reasons in circumstances 

where a worker may or may not have contributed to the making of the dismissal decision. For 

example, in the case of poor performance and employee misconduct, a dismissal decision is 

brought by an employer, in effect asserting some form of breach of or inability to perform a 

term or terms of the employment contract. On other occasions, regardless of the capacity or 

conduct of the individual, an employer’s decision to cease operations or reduce its workforce, 

may have taken place irrespective of any considerations of that type.  

In the latter case, there is a further consideration: that is, whether or not such a 

decision would be excluded from the statutory unfair dismissal regime on the basis that it 

would be regarded as excluded conduct for the purposes of Section 385(d) of the Fair Work 

Act 2009. What appears central to all of these cases is that the future employability of a 

national systems employee66 who has been dismissed, will have a significant impact on what 

she or he does in response to that decision (De Battisti et al., 2014).  Other relevant issues 

 
65 This saw the introduction of three discrete regional areas (Region 1: NSW, Qld  ACT and NT); (Region 2: 

Vic and Tas) and (Region 3: SA and WA), plus where the system of case management would be administered 

through three Regional Co-ordinator members. 
66See Section 380 of the Act and note that the definition of ‘national systems employee’ is located at Section 13 

of the Act.   
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focus on such measures as the psychological state of the dismissed worker, their sense of 

esteem and mental stamina to be able to re-commence the job search activity (Karren, 2012). 

There may be many forces at work shaping whether or not a dismissed employee 

accepts the dismissal decision or wishes to challenge it in some form.  The challenge may be 

in the first instance one that is provided for within an employment contract or collective 

agreement where there is a right of review to an appeals committee or directly to the Chief 

Executive Officer. Alternatively, there may be no structured and clear process set out by 

which a dismissed employee can pursue such a contest. In either case, there are likely to be a 

number of factors at play at this phase. Firstly, where a person may be aggrieved, it could 

take place in circumstances where she or he is unaware of any rights to pursue an application 

for remedy.  

 In this regard it is noted that in July 2018 the Fair Work Commission President Iain 

Ross introduced an initiative entitled What’s Next, in a bid to introduce greater access to 

justice and information for all parties when they find themselves at this phase (Plus Company 

Updates, 2018). The elements of that policy were  

• Providing additional support to self-represented users, particularly at the early stage of 

dismissal cases;  

• Partnering with experts in ‘behavioural insights’;  

• Introduction of a new case management system, which will have benefits for ‘one 

shotters’ and repeat players;  

• A significant increase in access to free legal advice through the expansion of the 

Workplace Advice Service; and  

• Developing short summaries of key modern awards and improving agreement 

processing times.  
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As highlighted earlier, a second likely influence is where the cost of pursuing an 

unfair dismissal remedy application may be regarded as more than that of the likely 

compensation to be awarded if successful in the claim67. This is an observation that is well 

recorded within the literature (Posner, 2003, Freyens, 2011) and has perhaps coincided with 

new characteristics found within the employment relationships (Budd and Bhave, 2017). That 

is, where a dismissed employee is willing to end one contract and start another, thereby 

mitigating any losses that may otherwise take place, due to job searching, skills-relevance, 

the age of the employee, or the circumstances that may have given rise to the termination.   

The nature of some of the representatives’ roles at this phase  will dictate whether or 

not they are involved initially in either facilitating or attempting to thwart a dismissal 

decision. In the case of employer representatives, it may be the case that they have assisted in 

bringing about the dismissal decision and have assisted in the facilitation of the discussions 

between the employer and her or his employee. In other cases, the representative’s 

involvement may not take place until such time as they are assisting an employer to respond 

to an application for remedy, requiring the filling in of a Form F3. Although as was stated by 

one employer association representative: 

Sometimes we are asked to assist with the making of an 

application ... as some of our employers have children and they 

work …and on occasions they need help when they have been 

terminated at  work (Employer Rep 2, 2019).   

 

Yet by and large it would seem that in the case where representatives are involved, 

union organisation representatives, legal representatives and non-legal industrial advocates 

 
67Note for example the compensation cap that is set by virtue of Section 392(5) of the Act and the ‘offsetting’ 

against any remuneration earned by the person during the period between the dismissal and the making of an 

order for compensation at Section 392(2)(e).  
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to what are the respective rights and responsibilities of the parties coinciding with these 

discussions.  

    

Table 9. Attempts to resolve unfair dismissal before making application to FWC 

 

Union Rep 1  Do explore from time to time.  

Union Rep 2 Depend on employer involved. 

Union Rep 3 Yes – but we know some employers a waste of breath.  

Union Rep 4 Wouldn’t be uncommon -  but wouldn’t be in every case either. 

Union Rep 5 Very often we would try to resolve before or after making claim.  

Employer Rep 1 Yes absolutely, if you can.  

Employer Rep 2 Mostly employers don’t entertain negotiated outcomes or approaches. doesn’t happen very 

often. 

Employer Rep 3 Yes, with high risk matters.  

Legal Rep 1 Probably only done that in less than 2 percent of cases. 

Legal Rep 2  Understand that sometimes before brief comes to me, Union organisations may have made 

that representation.  Ordinarily not something that I have done in the past. 

Legal Rep 3 I have done that – where I know the other side.  

Legal Rep 4 In almost every case.  

Ind Advocate 2  No, do it after application made.  

Ind  Advocate 3 Union may contact employer. 

 

While all of the representatives expressed some familiarity with the practice, as Table 

9 demonstrates, there is a greater likelihood that the issue will arise out of continued 

discussions between parties, rather than a cold call approach following a dismissal decision. 

 

4.2.2. No contesting of the dismissal decision with the employer 

By way of example, in the case of an unrepresented party, Applicant 4 took the 

decision to apply to the Fair Work Commission for an unfair dismissal remedy almost 

immediately following the dismissal decision taking place. At the time of the dismissal 

decision being made, the interviewee stated that he had no further intention of negotiating 

with the employee when there were 4 to 5 managers in the room, executing the decision to 

dismiss him in his role.  According to Applicant 4, he made the application to the Fair Work 
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Commission for two reasons. Firstly, having been terminated in his employment, he was now 

“out of pocket”.  Secondly, it was “a matter of justice”. The Applicant believed he had been 

treated unfairly and was seeking redress against the former employer. Applicant 3, who 

ultimately was represented at arbitration, told a not too dissimilar story. In his case, he did not 

make any approach to the other side once the dismissal decision had been executed.  

According to the former care worker, it was fairly clear that the dismissal was final and as far 

as the Chief Executive was concerned, “he didn’t want anything else to do with 

me”(Applicant 3, 2019). Applicant 1 decided to pursue an application for unfair dismissal 

remedy within one week of the dismissal decision. She said: 

I was really upset. I had just gone through a messy separation and 

was raising 4 kids on my own. I had thought that this was a new 

lead into new things. I will give them a call and find out if I had 

a leg to stand on. I spoke to the guy who took the case he said 

“yes I did have a case”. I google searched the advocate.  

 

The former accounts manager said that she did not have the opportunity to really 

challenge the decision at the time. The Applicant stated that she walked into the job at 6.30 in 

the morning and that the General Manager arrived at 7am.  

I had just done the normal morning opening. He then just called 

me in the office and told me what the Board had decided and 

escorted me out of the office basically. I didn’t have any other 

information but that. He wasn’t really interested in hearing what 

I had to say. He was saying that it was the Board’s decision and 

that it was out of his hands and that was it. Didn’t really have the 

opportunity to put anything forward to him.  

 

The interviewee said that by that time this transpired she was pretty sure that the 

employer was “done and dusted”  

I don’t think anything would have been done anyway. The 

decision had been made. He was pretty firm. I was pretty angry I 

dare say. Due to the facts of the way things happened 

(Applicant1, 2019). 
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According to the applicant, the way in which the dismissal came about was probably 

one of the reasons why she ultimately decided to make an application for unfair dismissal 

remedy to the Fair Work Commission. Employer 1 confirmed that there had been no 

contesting of the dismissal decision. As he stated, “the first I heard of it was when Fair Work 

notified me”. A somewhat different approach was adopted in the case of self- represented 

Applicant 5. The Applicant stated that he had attempted to resolve the dismissal decision 

directly with the employer prior to making the application. In his interview, he stated:  

I reported the …… store for mouse droppings in flour and the 

cleanliness of the store and modifying the wages to the head 

office, the franchisee found out it was me and stopped giving me 

shifts.  I spoke with head office directly to resolve the issue, and 

was able to get a couple of shifts before I hit the 6 months of 

employment mark to qualify for unfair dismissal due to bulling 

(sic) (Applicant 5, 2019) 

 

When asked as to how much of the dismissal story the Applicant included within his 

application, he responded “all of it, all the emails I had between myself and head office, and 

banking information that the franchisee supplied, to documentation from head office”. The 

Applicant had not sought advice from experts or friends before lodging the application but 

decided to do so without assistance. The delivery driver indicated that he made the 

application for unfair dismissal remedy for several reasons. Initially he stated that the 

intention was to keep his job.  He stated that: 

then it became about justice for customers as well as myself and 

wages that were owed. 

 

Overall, it would seem that the more common practice where an unrepresented 

applicant feels aggrieved is not to approach the employer, but to consider the commencement 

of an application for unfair dismissal remedy with the Fair Work Commission. In this regard, 

all of the interviewees who were engaged in the activity of representing employees and 
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providing advice in relation to the utility of initiating an application for remedy, spoke of an 

assessment or vetting process taking place prior to advising a party to proceed with an 

application. In some cases this vetting process may take place through a customer service 

centre (Union Rep 1, 2019), through an industrial officer (Union Rep 2, 2019) or union 

organizer (Union Rep 4, 2019).  In the case of legal representatives, they too undertake an 

assessment of the reasonable prospects of success  (Legal Rep 1, 2019; Legal Rep 2, 2019), 

although the approach taken to such matters appears far more circumspect (Legal Rep 4, 

2019) and where issues of the economics of the decision-making appear far more central to 

the analysis, as expressed in this way:   

I talk to clients about spending money and I talk to them about 

two sorts of money. I talk to them about the real currency to 

dollars and I talk to them about what I call emotional money. 

Getting wronged in life is often just a fact of life and sometimes, 

you will be wronged in circumstances where the damage to you 

is relatively slight but the damage to your ego is significant. In 

those circumstances, I would ask the client to think about how 

much money, both emotional and real money, they want to spend 

on that - knowing that the process is not a short process and 

knowing that they might lose steam after a little while. I ask them 

to think about that …..(Legal Rep 3, 2019) 

 

One employer association representative was of the view that often no such evaluation 

of the merits of a case takes place and that this can be a consequence of the time window of 

21 days, in which in ordinary circumstances an application for remedy needs to be made and 

thus,  “people act first and think later” (Employer Rep 1, 2019).  This view was more aligned 

to that of staff conciliators and Members of the Fair Work Commission directed at non-

represented parties. They stated that until recently the self-represented applicants simply did 

not have immediate access to advice, so as to assist them in understanding whether or not 

their case had merit.   
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The importance of good advice at the outset cannot be understated. For example, one 

union took the view that because of the need to be a ‘return customer’ to the staff conciliation 

process, it was important that all applications had integrity. For that reason, the union did not 

take matters that had no merit and would make a decision as to whether or not to support a 

member in this regard by about the twelfth day within the 21 day application window (Union 

Rep 1, 2019). A similar sentiment was expressed by another representative, but with the 

rationale of enabling a member to ‘go elsewhere’ if it was decided by the union that the case 

lacked merits and that it would not wish to assist a member with such an application (Union 

Rep 3, 2019).  

Another practice is for the proposal and drafting of an application to be done at the 

union organiser level, with the caveat that where, upon review by a legal officer the case had 

no merits, then the matter would not proceed and other options would be considered (Union 

Rep 4, 2019). That is not to say that on occasions some level of speculation or subjectivity 

does not underpin the vetting process. It would be naïve to suggest otherwise  and there 

remained a view that it was not farfetched for a union to be supporting the application of a 

long-serving financial member (Union Rep 2, 2019) or a popular and active member (Union 

Rep 5, 2019), even if it was only to see what may take place at conciliation or to demonstrate 

an act of solidarity.  

The only industrial advocate interviewed who represents and initiates applications for 

employees indicated that he would only commence the activity upon undertaking a risk 

assessment, and after being convinced that there was going to be some commercial benefit 

for a dismissed worker in bringing forward a claim (Ind Advocate 3, 2019).  The views of the 

legal representatives were far more circumspect, with the process requiring an assessment of 

whether there had been a valid reason or procedural fairness (Legal Rep 2, 2019), or at least 
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reasonable prospects of success (Legal Rep 1, 2019); however, on occasions lawyers may be 

asked by unions to ‘do the best that you can’ (Legal Rep 2, 2019). The legal approach to such 

issues may best  described in the words of one representative as follows: 

“If it is an obvious case – a smoking gun, then it would lead me 

down that path… if it was more a ‘he said she said’ then I would 

caution them about the costs, I would like to see good evidence 

early on to see that termination was unfair – it I had that  - 

provided the client was happy with cost and cost benefit was 

known, I would push onto conciliation” (Legal Rep 3, 2019)  

 

4.3. Making an application for unfair dismissal remedy (Phase 2) 

The second phase within the context of this specific research concerns itself with a 

worker who seeks to pursue an application for unfair dismissal remedy in order to secure either 

reinstatement of employment, or compensation for the purposes of Section 390 of the Fair 

Work Act 2009 (Cth).  For this to take place, there are two requirements.  

In the first place, a dismissed worker must be one to whom the statutory remedy is 

available. Specifically, Section 382 of the Act provides that a person is protected from unfair 

dismissal at a time if, at that time: 

 

(a) the person is an employee who has completed a period of employment 

with his or her employer of at least the minimum employment period; 

and 

 

(b)  one or more of the following apply: 

                              (i)  a modern award covers the person; 

                             (ii) an enterprise agreement applies to the person in relation to the 

employment; 

                            (iii) the sum of the person’s annual rate of earnings, and such other 

amounts (if any) worked out in relation to the person in 
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accordance with the regulations, is less than the high income 

threshold68. 

 

Secondly, a worker needs to be able to claim that they have been unfairly dismissed. 

The statutory definition of what constitutes ‘unfair dismissal’ is provided for at Section 385 of 

the Act, as follows:- 

                   A person has been unfairly dismissed if the FWC is satisfied that: 

                     (a)  the person has been dismissed; and 

                     (b)  the dismissal was harsh, unjust or unreasonable; and 

                     (c)  the dismissal was not consistent with the Small Business Fair Dismissal Code; 

and 

                     (d)  the dismissal was not a case of genuine redundancy. 

 

 

While the concept of dismissal,69 the expression ‘harsh, unjust or unreasonable’,70 the 

Small Business Fair Dismissal Code71 and what is a genuine redundancy72 are all matters that 

are given statutory meaning, whether an intending applicant will ultimately satisfy these tests, 

is at the outset, unknown.  At best at this stage, a dismissed worker may only hope that they 

have some entitlement to remedy. It is at this phase, where often advice is sought, and where 

an evaluation of prospects and the utility of pursuing an application for remedy takes place, 

that a decision to proceed with the application needs to be made. The process is commenced 

by the filing of a Form F2, the Application for Unfair Dismissal Remedy. The Form F2, captures 

the following information:- 

 

(i) Whether the applicant has a representative;  

 
68 In 2015-2016, the high income threshold amount was $136,700.00. As at 1 July 2020, that amount is 

$153,600.00.  
69 See Section 386 Fair Work Act 2009 (Cth).  
70 See Section 387 Fair Work Act 2009 (Cth).  
71 See Section 388 Fair Work Act 2009 (Cth).  
72 See Section 389 Fair Work Act 2009 (Cth).  
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(ii) The date the applicant had commenced working for employer; 

(iii) Date notified of dismissal; 

(iv) Date dismissal took effect; 

(v) Remedy being sought; 

(vi) The reasons for dismissal; and 

(vii) Why the dismissal was unfair. 

 

In accordance with Section 394(2) of the Act, an application for an unfair dismissal 

remedy must be made within 21 days of a dismissal, or in such further time as may be allowed 

by the Commission having regard to such factors as the reason for the delay, any action taken 

by the person to dispute the dismissal, any possible prejudice caused by the delay to the 

employer, the merits of the application, and the fairness as between the person and other 

persons in a like position73.  

 

4.3.1. What is meant to be achieved by the application?  

It is one thing to make an application for an unfair dismissal remedy, but what is meant 

to be achieved through the commencement of a dismissal grievance? There are a variety of 

reasons provided as to why parties make an application for a remedy. Suffice it to say, not 

everyone who wishes to make an unfair dismissal remedy application intends that the matter  

proceed to arbitration. In fact, for many representatives, they are normally anticipating that the 

matter will be resolved well before this time.  

 

 you only go to arbitration if you really want your job back.  They 

want to be reinstated. For genuine applicants, the purpose is to 

get the primary remedy of reinstatement.  Otherwise they may 

 
73 See Section 366(2) Fair Work Act 2009 (Cth).  
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say  look I don’t want to go back but can you negotiate for me 

some compensation, something that the former Prime Minister 

referred to as ‘piss off’  money  (Legal Rep 2, 2019) 

 

 

Twelve out of the 14 representatives who responded to this question expected that the 

application would be settled before arbitration, although, as can be expected the views of the 

representatives have been informed by different experiences. One view from a legal 

representative was that in circumstances where he didn’t think the matter would settle before 

arbitration, he would be unlikely to make the application (Legal Rep3, 2019). The staff 

conciliation process seems to have a fairly important part to play in this regard, as it can be 

seen to be the point to look forward to that can help you understand the issues and the 

prospects of the matter (Union Rep 5, 2019). Yet there still appears to be a good measure of 

caution that is applied by employee representatives, insofar as they do not wish to take on an 

overly optimistic approach to such matters. The reason for this is that there remains the view 

that more often than not, employers are seen to be reluctant to settle (Union Rep 1, 2019). As 

a marking point and as far as the experiences of one representative went, the staff conciliation 

conference only settled 22 per cent of the cases brought by his unfair dismissal business, 

however within the three weeks following the conference, 70 per cent of all of those matters 

would settle (Ind Advocate 3, 2019).      

Another legal representative stated in his interview that the expectation as to whether 

a matter would settle before arbitration was really a client-driven issue. He reported that often 

trade unions will brief you for the purposes of going to trial and to secure reinstatement, 

whereas invariably solicitors would have the expectation of settling the matter (Legal Rep 2, 

2019). But with settlement rates at the staff conciliation phase in 2015-2016 running at 57 per 

cent, and the experiences of some of the representatives being as high as 95 per cent, 
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settlement at this stage (Union Rep 2, 2019) fosters an environment where an expectation for 

settling prior to arbitration has certainly become the norm.  

Demonstration of seriousness. A repeated theme within the interviews conducted with 

representatives was that the lodging of an application was a demonstration of seriousness on 

behalf of an employee (Employer Rep 1, 2019; Legal Rep 3, 2019; Union Rep 2, 2019). In 

the case of a union representing its members the need for this may arise where negotiations to 

protect a worker from dismissal have failed and where a signal needs to be sent to the 

employer that the issue is one that will not go away (Legal Rep 4, 2019; Union Rep 2, 2019). 

In such circumstances, the application may be made, even on occasions where the settlement 

of a dismissal grievance may be imminent (Union Rep 4, 2019). When asked how much of 

the dismissal story was contained within the Form F2 application, Applicant 4 stated that it 

was “quite lengthy... didn’t like that part of my life”74.  

The former Accounts Manager said that he sought advice from one of his friends who 

was working in human resources at the time and decided to proceed with the application. 

Following making his application, the applicant did not seek further advice in relation to his 

situation, but instead “read all I could on internet – the old cases on Fair Work Commission 

website” (Applicant 4, 2019).  

Bargaining chip.  A further theme that has emerged from the representatives is the 

strategic element associated with the lodging of an application (Union Rep 1, 2019). One view 

expressed was that employers are unwilling to focus on the risks of unfair dismissal until such 

time as an application is made (Legal Rep 4, 2019) and so the logical place to elevate these 

discussions is within the Commission process (Union Rep 4, 2019) in order to go to a different 

 
74 The interviewer interpreted this to mean that the Applicant may have been suffering from some form of 

mental health issues at that time. 
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forum before an independent umpire (Union Rep 5, 2019). From an employer’s perspective 

what is meant to be achieved by the lodging of an application is that it “secures you a place on 

the board,  as no-one is going to talk to you seriously if the force of the application is not there” 

(Employer Rep 1, 2019).   

While several of the representatives saw the application being particularly important 

where an employee is pursuing the remedy of reinstatement (Legal Rep 2, 2019; Union Rep 

3, 2019), in some cases the desired outcome may be far simpler, such as being given the 

opportunity to resign and provided with a statement of service (Employer Rep 2, 2019).  

What seems clear though is that there is a broad interest in wanting to resolve the matter, and 

an underlying acceptance that ideally an early resolution is desirable (Ind Advocate 3, 2019).  

As one representative stated:  

 

it is literally not commercial to run a matter through the trial on 

any commercial model….of course you want to resolve it and the 

easiest way to do that is to let the other side know there is 

consequence and before they get too far down the road let them 

know that you are happy to resolve it on a commercial basis  (Ind 

Advocate 2, 2019) 

 

When Applicant 1 was asked what was being sought by the pursuit of an application 

for remedy, she responded as follows: 

 

By the time I had a chat with my advocate, I felt the ball was 

actually rolling and within a fortnight he had let them know that 

I had put an application in. ….It wasn’t really about the money 

then…..I was just being guided by Advocate. 

 

The reason for pursuing compensation seemed to be more a matter of principle for the 

applicant at that time, although as she stated, “the money did kick in, when I was starting to 

try to pay my bills”. According to the applicant, there were a lot of other factors that 

influenced her decision at that time. She no longer had employment and was raising four 
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children as a single parent. The applicant said, “I didn’t have a figure in mind. The Advocate 

threw out a figure.” According to Applicant 1, she thinks that she had filled out the Form F2 

by herself, and had attached to the application emails of correspondence between herself and 

the woman who was instrumental in having her commence employment with the club, who 

“was doing the accounting and once a week pay wages – she was on the Board as well – there 

were a couple of emails between us”. 

Applicant 1 said:    

I had spoken to the advocate and he had said [provide] as much 

information as possible…. A friend of mine who was working 

there at the time, I think she snuck me some emails as well and I 

attached them to the application.   

 

Employer 1 said he was surprised with how this application came about. The General 

Manager stated that he and the Applicant had “a pretty good relationship” and that “she was 

struggling a lot with what she was doing”. Employer 1 said: 

we had a lot of informal discussions with where she was going 

and where she was at. When it came to her being dismissed, I was 

surprised that she was surprised if that makes any sense. I was 

very surprised that she went down that path. 

 

Applicant 3, decided to make an application for unfair dismissal remedy about a week 

or so after he had been dismissed from his employment and had “got over the initial shock of 

the thing”. The former care worker was of the belief that the “whole thing was unfair” and 

did not “believe that a lot of procedure was followed” in the way in which the dismissal 

decision came about. The approach adopted by Applicant 3 was that he believed that since he 

had worked for the ‘not for profit’ employer for the previous 18 years, that he had a good 

case for reinstatement. Applicant 3 believed that his chances for being successful with his 

application “were very good”. According to the applicant, he completed the Form F2, 

‘Application for Unfair Dismissal Remedy’, himself.  
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The applicant stated that after he completed the online application form and once 

everything was finalised, he formed the view that he would not be able to represent himself 

as “it was just too complicated”. It was at that point that he sought assistance with his 

representation in proceedings. As the applicant explained, he had not earlier sought advice 

from any workplace relations expert, yet after he made his online application to the Fair 

Work Commission, he: 

 

 look(ed) online to people who were experts in that field and they 

certainly weren’t charging a lot of money it as just under $1000  

that they were charging and I thought I can afford this. .. that was 

$1000 for the whole thing.  If it resolved early wherever it 

resolved – apparently the employer did not want to go to any 

reconciliation with myself.. he didn’t want to enter into any 

dialogue so it went straight to arbitration.  

 

 

4.3.2. The comparative effectiveness of the application process 

At this phase, it is logical to ask how does that process stack up against comparable 

employment law remedies such as available under anti-discrimination or unlawful 

termination laws?  There were mixed views amongst representatives surveyed as to the 

perceived effectiveness of the unfair dismissal regime. The views ranged from a high level of 

satisfaction based on the speed upon which matters were dealt with, to a high level of 

dissatisfaction arising out of the limitations that were available for compensation and the 

inability for aggrieved workers to often have the opportunity to face their former employer so 

as to bring to an end the emotional and restorative aspects coinciding with grievance and 

resolution. The midpoint position is best illustrated in the views of an Employer Association 

representative when he stated:  
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I am a believer in the Act and the Commission  …  it’s a bit like 

the cricket before the DRS (decision review system) – you know 

you would snick the ball to the keeper and you would get ‘not 

out’ and sometimes it goes to the keeper and you are given out”. 

On balance the system is fair and the right outcome.  

 

In the two cases, I lost those cases. The case of a worker driving 

around exceeding the speed limit at the depot … she was 

reinstated and paid compensation and returned to work  - we 

couldn’t rely on the final warning and she did it again two weeks 

later and was dismissed and the union who had so adequately 

represented her and had her reinstated, did not take up the case.  

 

In the case of the other worker in a country town with 500 

inhabitants, the driver breaking the trip home and having a drink 

in the country hotel …was dismissed but found to be harsh and 

was reinstated. 2 months later my member lost the contract…and 

the employee was made redundant…   Has a roundabout way of 

being fair in the long run. Some other jurisdictions don’t afford 

the same practical outcomes … 

 

Another case last year  ... a driver got dismissed and was ordered 

reinstatement and the company wanted to offer him hundreds of 

thousands of dollars not to come back – he came back and now 

is one of their best employees.   (Employer Rep 2, 2019) 

 

One of the most frequent comparators used by representatives when assessing the 

merits of the Fair Work Dismissal regime was that of the State based anti-discrimination 

arrangements. While several of the representatives conceded that these regimes were 

procedurally slow (Legal Rep 1, 2019; Legal Rep 4, 2019; Union Rep 1, 2019) and that the 

Fair Work process was far more streamlined, the attractiveness of the anti-discrimination 

systems lay in the fact that there was no statutory compensation cap, and that it was believed 

that a greater sense of justice and compensation could be secured (Ind Advocate 2, 2019; 

Legal Rep 2, 2019; Legal Rep 3, 2019; Union Rep 3, 2019; Union Rep 4, 2019). These 

sentiments are well expressed in the following words:  
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I think what weakens the process is the discretion the 

Commission has to make an order for compensation where 

reemployment or reinstatement is impracticable. And, there’s a 

statutory cap on the amount of compensation. …. If the same 

government had legislation for unlawful termination, the Race 

(sic) Discrimination Act, the Sex Discrimination Act, Age 

Discrimination Act and the Disability Discrimination Act, where 

if people were sacked unlawfully in breach of those statutes, the 

amount of loss that they suffered could be compensated 

according to the ordinary sort of rules – there was no statutory 

cap … So, I always use to think, what’s the difference between 

someone being sacked in breach of, for example, the Racial 

Discrimination Act or the Anti-Discrimination Act where, if 

they’ve suffered loss because of their dismissal and they don’t 

want to be reinstated or it’s not something that could be done – 

there’s no cap in the amount of compensation. (Legal Rep 2, 

2019) 

 

Despite all of this, it was acknowledged that “the ADC could take 3 to 4 months to get 

conciliation” (Union Rep 1, 2019) and that the process at conciliation was far slower, running 

at about five hours (Ind Advocate 1, 2019)  These views were repeated by Union 

Representative  4, and Industrial Advocate 3, who despite that fact, stated that 70 per cent of 

their work was undertaken within that jurisdiction. 

 

4.4. The employer’s response Form F3 (Phase 3) 

Once an unfair dismissal application is made, the relevant respondent is notified in 

writing by the Unfair Dismissal Team (UDT) of the Fair Work Commission that an 

application has been made. The Employer is provided a copy of the application, a Form F3 

proforma response form, information on the process and advised of the time and date for the 

conciliation of the application (Acton, 2010). At the next phase of this process, an employer 

respondent to an unfair dismissal application must lodge with the Commission a response to 

the application, together with any supporting documents, within 7 calendar days after the day 
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on which the respondent was served with the application, through the filing of an Employer 

Response Form F375. The Employer’s Response form captures the following information:- 

 

(i) Whether the respondent has a representative; 

(ii) Whether the applicant was covered by an award or enterprise agreement; 

(iii) The date the applicant commenced employment; 

(iv) The date applicant notified of dismissal; 

(v) Date dismissal took effect; 

(vi) Applicant’s remuneration at the time of the dismissal; 

(vii) How many employees did employer have at time of dismissal; 

(viii) What were the reasons for the dismissal; 

(ix) Response to the Applicant’s contentions. 

 

The two most significant stakeholder groups in relation to this phase are the employer 

and its representatives. Although, clearly the lodging of the Form F3 provides the applicant 

with feedback as to the approach that the employer intends to take and the justification for 

reaching the decision that it has. Rule 19 of the Fair Work Commission Rules 2013 requires 

that a respondent to an unfair dismissal application must lodge with the Commission a 

response to the application, together with any supporting documentation, within 7 days. The 

filing of an employer response to an application for unfair dismissal remedy serves several 

purposes. The most prevalent, as identified in the responses to this question by the employer 

representatives, is to present a defense to the case in a forceful and succinct manner. This is 

 
75 See Rule 19 Fair Work Commission Rules 2013.  
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the time that an employer needs to provide the applicant, her or his representatives and the 

staff conciliator in particular, with a clear understanding of why the termination decision is a 

valid one for the purposes of the Act.  For the employer, it is regarded as “your opportunity to 

state your case” (Employer Rep 1, 2019).  

Naturally enough, because of the different roles of the representatives, their 

experiences with the Form F3 will vary. In the case of those responsible for the filing of the 

documents, how the Employer Response is used can be considered from two perspectives:- 

 

(i) The views of the employer’s representatives, whether they be legal or non-legally 

qualified representatives, or members of an employer association; and  

   

(ii) The view of the applicant’s representative whether that be a union or non-legal 

representative, now charged with the task of having to reconcile the claim of the 

applicant to that now provided by the employer. 

 

4.4.1. How formal and extensive is the response? 

The approaches taken by the representatives as to the way in which the Form F3 

response is couched, and what information it should provide, are quite disparate. Three out of 

the four legal representatives saw that the response should be treated as a proper court 

document. The majority view was to make the response as forceful as possible, to be used 

like a mini pleadings (Legal Rep 2, 2019). Only one representative saw the need to adopt a 

minimalist approach to the response, as he saw it as more risk than reward (Legal Rep 4, 

2019). A similar view was held  by an employer representative that the purpose was not to 

deal with the minutiae of the application (Employer Rep 1, 2019), but to respond to the 
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employee as to why the dismissal was for a valid reason, for example, looking at the 

procedural factors that give rise to establishing that jurisdictional fact (Employer Rep 2, 

2019). In the case of industrial advocates, the views ranged from making the F3 as brief as 

possible (Ind Advocate 1, 2019) to providing as much information as possible (Ind Advocate 

3, 2019). In the case of union organisation representatives, the major benefit of the Form F3 

was said to be that it allows the case of the applicant to be contrasted with that of the 

employer, particularly where factual issues may be in dispute.  

For the employee representative, the Employer Response is recognised as a good way 

to ensure that there are no “skeletons in the cupboard” (Union Rep 2, 2019). It is a time to 

compare timelines of events and to consider the respective strengths of the parties’ cases 

(Union Rep 3, 2019). As noted:  

 

If new facts presented or new version of things, would seek 

instructions and perhaps modify advice accordingly; if new 

issues emerge and Member can’t explain why, may need to adjust 

expectation; if Employer hasn’t done a good job in response, can 

embolden us a bit; “A quite detailed response can be effective in 

scaring us off a bit”(Union Rep 4, 2019)  

 

 

It would seem that while the Employer Response may be directed to the applicants, 

the view of  the majority of legal representatives was that the document was more useful as 

an aid to the staff conciliator, and that where it clearly demonstrated the validity of the 

decision, it could be used by that person “to work on the employee to settle” (Legal Rep 3, 

2019). A view that typified that understanding expressed it in this way:  

It is almost without precedent for an employee to be so persuaded 

by the employer’s response that there’s a withdrawal  …  The 

response is not going to resolve the matter in most cases (Legal 

Rep 4, 2019).  
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When asked what was the objective of the employer when responding to the Form F3, 

Employer 2 indicated that it was intended to defeat the application, as there was no agreement 

that the employer was wanting to enter into with the former employee. In the case at issue, 

the conduct was regarded as serious misconduct and it continued after the dismissal decision.  

According to Employer 2, the Authority had made the decision that this was the correct 

course of action and anything after that, any response or position to be adopted, was purely 

taken to defend that decision. In that case, the Authority had expected that the disgruntled 

employee would lodge an application for an unfair dismissal remedy. The Human Resource 

Manager stated that the way in which Applicant 2 was terminated, made the employer believe 

that he would make an application for an unfair dismissal remedy and to that end, the 

contents of the application (Form F2) didn’t change the Employer’s view. In his view the 

dismissal was warranted and was for the good of the organisation. Employer 2 stated, “we 

consulted our legal advisers both internal and external – mainly external lawyers”. 

A similar approach was reported by Employer 1, the General Manager at the sports 

club, and said that the purpose of what the employer was trying to achieve by filing the Form 

F3 was to defeat the application. The General Manager stated:  

We had given the Applicant many opportunities for 

improvement. We had given her time for improvement. She was 

very well aware of the timelines that we had put in place.  More 

than enough time to be able to be proficient in her role. 

 

 

Applicant 1’s impression of the Employer Response was on the other hand: 

 

I know it didn’t say anything about training.  …. apparently they 

were accusing me of putting my hours earlier than when I 

actually started. I don’t know how they said that when I was 

putting in a security code to gain access to the club to open up, 

so there would have been a security trail there.  
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And also they put out a letter before I started to say that we 

weren’t allowed to get coffees or anything like that from the 

bistro area – he tried to get me for having coffees and that without 

paying for them. 

I can’t remember anything else that he responded to. They were 

the things that stuck out for me. Whatever the information they 

provided was found to be untrue anyway. 

 

Applicant 3 received a hard copy response from his former employer’s paid agent, who 

himself was a non-legal representative. According to the applicant, he thought the whole thing 

was “quite quite unfair”. The former care worker stated: 

for what I believe I did, I certainly deserved a reprimand because 

it certainly was a foolish comment, but it certainly wasn’t worth 

dismissal in a long shot.  

 

In any event, the employers Form F3 response did not change the views of Applicant 

3 at all, where he stated:  

 

I had no idea on what to do and how to do it.  Pretty much after I 

lodged the application, after that I got the professional person to 

assist me there... pretty much they are the ones who wrote all the 

letters to the employer and passed on their response to me.  

I never wanted any compensation I never wanted anything else. 

I always believe that what I had done didn’t deserve termination.  

 

The views of Applicant 4 were also unlikely to be swayed by the Employer’s F3 

response. Applicant 4 stated that he didn’t think the employer’s response was truthful, and as 

such did not change his point of view that he had been unfairly dismissed in his employment. 

Whilst neither party may be seeking to effect any change of position from the other, it seems 

that the staff conciliators are the true target for the language and details within the 

information outlines provided. 

 Applicant 5 was also critical of the response the employer provided to his application 

and said that it was “typical of who he is”. When asked whether the response changed 
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Applicant 5’s position that the dismissal may not have been unfair, the Applicant stated “no 

that it made me more certain of my position”.  

 

4.4.2. The staff conciliators’ first impressions of the forms F2 and F3 

The application and response forms are sent to the staff conciliators electronically, 

and the first task required of the staff conciliator prior to conducting the telephone interviews 

is to peruse the material provided.  When the staff conciliators were asked the question as to 

whether they were able to identify the issues in dispute from the Forms F2 and F3 as 

supplied, the clear view of those interviewed was that: the Forms F2 and F3 are fit for 

purpose; the forms enabled the competing views of the parties to be expressed; and invariably 

there are strong underpinning of personal or emotional issues that may run secondary to the 

application. In all cases there appeared a general acceptance that the essential competing 

issues of the case were capable of being understood from this initial documentation (See 

Table 10 ).  

It would seem safe to say nonetheless, that by the time of the telephone conciliation 

conference, other underlying issues invariably have surfaced.  Issues such as emotion, and 

questions of ethics and principles are revealed during the opening up of the discussion and 

thereafter become more central to the resolution of the issues.  One reason for the disconnect 

between the responses contained within the forms and the underlying issues is that the forms 

do no more than ask direct questions of the parties (Conciliator 1, 2019).   
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Table 10. Staff Conciliators ability to identify issues from Forms F2 and F3 

 

Conciliator 1  Generally yes. 

Conciliator 2 Not always, sometimes quite clear.  Sometimes the Applicant’s perspective or 

information is not specifically included in relation to the dismissal. Maybe something 

to do with entitlements. So I would say 50/50. 

Conciliator 3 In general yes. Introduction of other issues, eg outstanding wages.  

Conciliator 4 Application very brief. You get a general idea.  

Conciliator 5 The majority yes.  

Conciliator 6  Normally useful to formulate questions in my mind. 

Conciliator 7 Need to look at them on a case by case basis. On occasions you can, but often there is 

limited information.  

When represented – there is generally a lot more information.  

Conciliator 8  Fairly immediately – if they have representatives = can generally tell from the 

narrative. 

Conciliator 9  Half the time a contravention of legislation; the better source of what is going on is 

found in the Employer Response. (Often some undercurrent not relevant to legal 

position).  

Conciliator 10  In terms of what is relevant, enough information.  

Conciliator 11  In vast majority of cases – sometimes no information.  

Conciliator 12 Generally most of the time – sometimes not if the F2 and party is unrepresented.   

Conciliator 13 Generally yes - sometimes the F3 not available.  

 

 

The consensus opinion is best expressed in these terms:  

 

Usually when conciliation takes place, we hear of the motivation 

that takes place. The legal issue that has happened has given them 

the opportunity that opens up other issues such as the actual 

issues between the parties – their feelings, personalities – the 

status of the parties. If I have unrepresented parties, the actual 

issues the principle of things, the need to vent the emotional 

issues at conciliation are more prevalent (Conciliator 6, 2019). 

 

There seems support in the view that there is a great likelihood that an unrepresented 

applicant will be more predisposed to exhibit underlying personal emotions associated with 

the dismissal decision (Conciliator 8, 2019, Conciliator 9, 2019). The view runs that when 

applications are drawn up by self-represented parties, the issues will be more personalised, 

and where feelings and identification of moral and ethical issues may arise (Conciliator 2, 

2019, Conciliator 6, 2019, Conciliator 8, 2019, Conciliator 9, 2019, Conciliator 11, 2019). 
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4.5. Pre conciliation (Phase 4) 

Applications for unfair dismissal remedy are co-ordinated by registry staff of the Fair 

Work Commission. It is at this stage where the unfair dismissal case management team 

(UDT) Members receive and process applications, prepare files, coordinate hearing and 

conference rooms, maintain the case management system, arrange and conduct conciliation 

conferences (FWC, 2016). It is important to note that there is no statutory requirement 

imposed upon parties to submit to a telephone conciliation conference undertaken by a staff 

conciliator. The Notice of Listing that is issued by the UDT, coinciding with the forwarding 

to the respondent of the Form F2 application, makes no mention of that fact.  

Importantly, within the 2015-2016 reporting year period, a total of 2,130 unfair 

dismissal applications were resolved or discontinued while still in the early stage of the case 

management process, prior to conciliation. This represents 14 per cent of all unfair dismissal 

applications finalised in the year (FWC, 2016). Once the Forms F2 and F3 have been 

exchanged, the stage is set for a pre-conciliation conference. So what are the factors that are 

influencing the parties at this stage? 

 

4.5.1. Making an approach to the other side in a bid to settle 

The evidence from these various groups of representatives is that 62 per cent of those 

interviewed would see the merit in making an approach to a representative from the other 

side at this stage of pre-conciliation in a further attempt to resolve the matter. Interestingly 

only 40 per cent of the union and employer association representatives suggested that 

approach. Of course, there are some qualifications to this, for example, some representatives 

may only be inclined to do that in the case where they know the representative from the other 

side (Legal Rep 3, 2019; Union Rep 4, 2019). There is certainly a view that simply because 
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an approach is made does not necessarily suggest that it will be met with a good reception, at 

least where such representation may be made to an employer for example, rather than a 

representative (Employer Rep 2, 2019).   

The other prevailing view emerging out of the pre-conciliation phase is that where 

parties had exchanged material, this allows for a general review of their respective positions 

and intended outcome. The reasons why matters are said to resolve at this phase include:- 

• Where represented people take advice re prospects of success or defense; 

• Because of the new information revealed in the Form F3; 

• May have existing relationship with, or know person from other side; 

• Employer’s response may be weak; and  

• Cost avoidance.  

For example, it could be the case that an applicant would be required to lower what she 

or he is trying to achieve, where the receipt of the Form F3 reveals admissions and dramatic 

changes in the factual matrix (Union Rep 2, 2019). It could also be at this point where sufficient 

data has been received by the applicant that they become content or satisfied that they now 

have achieved a better understanding of the dismissal issue, as described in these terms: 

 

sometimes I think unfair dismissals applications are made a little 

bit somewhat in haste and then on further reflection the employee 

or worker, the terminated employee will rethink the situation and, 

in some cases, they may have gained other employment as well 

and the unfair dismissal application will simply be no longer 

relevant. There are other cases where the application has been 

filed without advice and then as the conciliation date approaches 

the employee gains advice either from union or from a legal 

representative or another representative and are given advice 

which may be consistent with withdrawal. And I think that there 

is another category that the applicant proactively seeks a 

discussion with the employer or the employer’s representative or 

vice versa and you know experienced people often resolve these 
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without needing a conciliator to be involved. In my experience 

that’s particularly the case where both parties are represented by 

an experienced advocate and so I’ve had  quite a bit of experience 

with that in cases when a union is involved.  I may be acting for 

an employer and a union may be acting for an applicant and 

sometimes lawyers for applicants as well. It doesn’t happen 

nearly as commonly when the applicant is self-represented. 

(Legal Rep 4, 2019) 

 

Employer 1 described things in this way:  

 

Once the advocate for the Applicant became involved, things 

changed a fair bit and I dealt a lot more with him than with Fair 

Work . He tried to resolve the matter before it was resolved by 

Fair Work. He made an approach to me. We wanted to have it 

settled independently I think at one point he was asking between 

12 to 16 weeks which was outrageous. The Board was not 

interested in moving from its position – it was my decision at the 

end but it was performance based. Once the matter did not settle 

at conciliation, I believe that I did get another phone call from the 

advocate. I think to reiterate that they had a very strong case. And 

I think at that stage he may have offered (to settle) between 8 and 

12 weeks 

 

 

4.6. The staff conciliation conference and its early history (Phase 5) 

Within the context of industrial relations in Australia the term conciliation is more 

often paired with that of ‘arbitration’, rather than with mediation. The reason for this, is that 

the two-fold approach of conciliation and arbitration to resolving workplace conflict within 

the Australian industrial relations tribunal has been a long running feature of the Australian 

industrial relations system (Kirby, 2004; Shaw, 2004). The Fair Work Commission and its 

predecessor institutions have had a long experience with conciliation as a vehicle to bring 

about the resolution of workplace conflict. Yet while  the enactment of the Conciliation and 

Arbitration Act 1904 (Cth) may by its very name have been suggestive of the time period 

from which this practice began, up and until 1926, that period of Commonwealth industrial 



 

 

 

 

 137 

 

regulation was characterized as a time where conciliation methods had been “neglected, or at 

least insufficiently exploited” (Foenander, 1937). It was not until the amendments to the 

principal Act were introduced with the passing of the Commonwealth Conciliation and 

Arbitration Act 1926 (Cth), that a discrete Conciliation Commissioner role came about,76 in 

circumstances where the legislation made provision for the Governor General to appoint such 

number of Conciliators as he saw fit.   

The first Conciliation Commissioner was not appointed until 1927 and thereafter in 

the period up and until the commencement of World War 1 in 1939, only one Commissioner 

was appointed for that purpose, with several years of there being no-one appointed to that 

role (Dabscheck and Niland, 1981). The subsequent period from 1940 to 1956 saw the 

numbers of Conciliation Commissioners rise and fall, with 17 Commissioners fulfilling that 

role in 1947.  

During the period that followed up and until 1973, the distinction between Arbitration 

Commissioners and Conciliators continued, although during the period post the 

Boilermaker’s decision in 1956,77  the numbers of Conciliators for the 16 year period was on 

average only three (Dabscheck and Niland, 1981). The Boilermaker’s case is significant in 

the industrial relations history of Australia, on the basis that the High Court, and later the 

Privy Council, being the supervising court of that time, held that it was unconstitutional for 

the Commonwealth Court of Conciliation and Arbitration to be vested with both arbitral and 

judicial powers. That is, that there needed to be a separation of non-judicial (administrative 

and arbitral) from judicial powers. It was as a result of the Privy Council’s decision that the 

Conciliation and Arbitration Act 1904 (Cth) was subsequently amended to establish the 

 
76 See Section 18C to the then Principal Act.  
77 See R v Kirby; Ex parte Boilermakers' Society of Australia ("Boilermakers' case") [1956] HCA 10; (1956) 94 CLR 

254 (2 March 1956).    
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Commonwealth Conciliation and Arbitration Commission (to deal with the prevention and 

settlement of disputes) and the Commonwealth Industrial Court (to act as an enforcement 

body). The positions of Conciliation Commissioner were thereafter abolished as a result of 

the Conciliation and Arbitration Act 1973 (Cth) (No. 138, 1973).  

The continuing role of commissioners to involve themselves in conciliation activities, 

at least insofar as at the time the disputes were more collective in nature, was an objective 

enshrined within the legislation. Section 100 of the Industrial Relations Act 1988 (Cth), for 

example, gave the statutory direction that the then President of the Australian Industrial 

Relations Commission should refer industrial disputes to conciliation, unless satisfied that it 

would not assist the prevention or settlement of that dispute. When the unfair dismissal 

regime was introduced into the Industrial Relations Act 1988 as a result of the Industrial 

Relations Reform Act 1993,78 it was the appointed commissioners who were to deal with the 

applications for an unfair dismissal remedy in the first instance, prior to any relief being 

pursued in the Industrial Relations Court. Until the introduction of the Fair Work Act in 2009 

it was the commissioner who would be charged with the task, firstly of attempting to 

conciliate unfair dismissal claims as a precursor to a party taking any arbitral step, and then 

being required to issue a certificate if all reasonable attempts to settle the application were 

likely to be unsuccessful. 

Relevantly, in two key respects, the conciliations undertaken under the unfair 

dismissal jurisdiction were regarded as being different to ordinary conciliations under the 

general dispute settling provisions of the earlier Act. Firstly, the industrial disputes under the 

Act had a collective aspect to them, insofar as they dealt with group rather than individual 

 
78 See Act 98 of 1993.  
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interests. Secondly, the allocation of Commission Members to a dispute would traditionally 

take place as a result of an industry panel arrangement, ensuring that developed expertise was 

deployed in the resolving of the issue (Ross, 2000). 

In contrast, unfair dismissal applications were first dealt with by a conciliation 

process, and only if conciliation failed to reach a settlement would parties be required to 

submit to arbitration. Nevertheless, conciliations were conducted in the shadow of the 

prospect of compulsory arbitration. That Section 170CG(3)(e) of the Workplace Relations Act 

1996 (Cth), enabled the former Australian Industrial Relations Commission to have regard to 

‘any other matters that the Commission considered relevant when resolving such matters’, 

indicated that the Commission was entrusted with a wide discretion to balance the competing 

interests of the parties, and to arbitrate a solution that reflected a ‘fair go all round’ 

(Macdermott and Riley, 2012)79. 

With the expansion of the coverage of the federal law that came about with the new 

Fair Work laws, a fresh approach to staff conciliation emerged. When the Fair Work Act 

2009 (Cth) came into effect on 1 July 2009 approximately 23 conciliators with experience in 

dispute resolution were engaged by the then Fair Work Australia in a bid to embrace a 

changed and less formal approach to the higher number of claims that were likely to emerge 

with a new national industrial relations system (Acton, 2010).  While the new developments 

were designed to achieve greater efficiency, flexibility and cost effectiveness, a key concern 

was the loss of opportunity for parties to engage in a more interactive process of alternative 

dispute resolution that a face-to-face activity would achieve (Macdermott and Riley, 2012). 

 
79 Note Section 381(2) of the Act, that requires a ‘fair go all round’ to be achieved in proceedings having regard 

to the procedures and remedies and the manner for deciding on and working out such remedies. 
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4.6.1. The staff conciliation 

The telephone conciliation conference undertaken by an expert staff conciliator of the 

Fair Work Commission is the first procedural step that is taken in a bid to resolve an 

application for unfair dismissal remedy. A useful definition of what is meant by the term is 

provided as follows:  

 

Conciliation is a process in which the parties to a dispute, with 

the assistance of a neutral third party (the conciliator) identify the 

disputed issues, develop options, consider alternatives and 

endeavor to reach agreement. The conciliator may have an 

advisory role on the content of the dispute or the outcome of its 

resolution, but not a determinative role. The conciliator may 

advise on or determine the process of conciliation whereby 

resolution is attempted, and may make suggestions for terms of 

settlement, give expert advice on likely settlement terms, and 

may actively encourage the participants to reach agreement 

(NADRAC, 2003).    

 

While it has been recognised that as a form of alternative dispute resolution, a 

conciliation is different in its process from that of a mediation activity, insofar as the 

mediator may be less interventionist in approach,  in general, within the context of the 

Australian industrial relations framework, the terms appear to have very little real practical 

difference (Ross, 2000).  

The telephone conference emerged as the major vehicle for resolving unfair dismissal 

remedy applications when the Fair Work Act 2009 (Cth) came into play, with 93 per cent of 

conferences being conducted by telephone in the Act’s first year of operation (Acton, 2010). 

The external review of the Fair Work Australia Conciliation Service indicated that 78 per 

cent of applicants, 81 per cent of respondents and 58 per cent of representatives agreed or 

strongly agreed that the conciliation of unfair dismissal applications by telephone conference 

worked well (TNS Social Research, 2010). Yet there are critics of the telephone conciliation, 
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particularly where it is said to deprive parties with the opportunity to reach a deeper 

understanding of the other’s perspective. This shift in approach is said to place a greater 

responsibility on the conciliator to read the cues from the online parties and to build trust and 

rapport; and is seen as an inevitable consequence of a system that has as one of its 

imperatives to achieve faster access to justice through less formal measures. It has been 

suggested that this may also be an approach that has less opposition to it in the case of 

younger workers who have only really operated within the digital age (Macdermott and 

Riley, 2012). The usual process that is adopted by conciliators is as follows:- 

• Opening statement of the conciliator;  

• Opening statement by each party; 

• Identification and exploration of major issues; 

• Private sessions between a party and the conciliator; 

• Negotiation, often shuttle negotiation; and  

• Resolution and /or close (Acton, 2010).   

 

While there are some who see the phone conference as an invaluable tool as far as the 

outcomes it achieves are concerned, it nonetheless has some limitations for representation, 

particularly where representatives and their clients may not necessarily be located at the one 

place (Union Rep 1, 2019). For example, the telephone conference has been said to be an 

activity that follows a fairly standard process, where the conciliator is keen to get an outcome 

and actively works to facilitate that outcome (Legal Rep 1, 2019).  Concerns with the process 

are essentially two-fold. Firstly is the belief that face-to-face conciliation is more dynamic as, 

where the conciliator can see everyone, whereas parties can hide behind the anonymity of a 

telephone call (EmployerRep1, 2019). Secondly, there is a criticism by some that conciliators 
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have a motivation to close matters early and this may interrupt the prospect of a successful 

result (Ind Advocate 2, 2019). The fact that the staff conciliation process is not mandatory  

also means that on occasions representatives have elected not to participate in the process 

(Legal Rep 4, 2019, Ind Advocate 1, 2019), presumably on the basis that what one party or 

the other was seeking was not obtainable by mutual agreement. Where an employer refuses to 

participate in the staff conciliation process this provides an applicant no real choice but to 

continue down the path toward arbitration.    

 

4.6.2. How representatives see their role in conciliation 

It is important to understand how the representatives see themselves in their role 

during conciliation and it is useful to draw the distinction between those undertaking the task 

as paid legal representatives and agents, that is, persons who are selling their services as 

individual entrepreneurs, as opposed to employees of employer associations and trade union 

organisations who might be more likely to be retained to provide a service, either on a user-

pays basis, or more commonly through the levying of membership fees. Having said that, 

there does not appear to be any great distinction between the three broad themes or purposes 

that representatives believe underpin their raison d’être. These have been identified as:- 

(i) Advocacy;  

(ii) Navigation of process; and  

(iii) Securement of outcomes.      

 

Advocacy. The first role identified by representatives as part of this phase was, naturally 

enough, that of advocacy, the capacity to speak to the application and the facts (Union Rep 1, 

2019). Sixty per cent of the representatives identified advocacy as playing a central role in 
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what they do during conciliation. This is a time where a legal representative has a ‘duty to the 

court’ to be frank and honest (Legal Rep 2, 2019). It was thought that good advocacy can 

help lead to a good result (Legal Rep 4, 2019). In this case, the aim is not to influence the 

other party, as it is accepted that the other side ordinarily doesn’t much care for what the 

counter dismissal argument may be (Legal Rep 4, 2019; Union Rep 4, 2019). Instead, the 

target is the conciliator, who may then discuss the weaknesses of the case with the other side 

(Ind Advocate 3, 2019) and give views as to how they perceive the direction of the case may 

go (Employer Rep 2, 2019).  

As an advocate in the conciliation phase, part of this role is to: 

Give the conciliator ammunition for private conference that they 

are going into (and to) set up as many issues and risks for 

conciliator to leverage with the other side. (Union Rep 4, 2019) 

  

This role also involves the simplification of the arguments and issues so as to rid them 

of jargon, in order that the case is clearly understood by the conciliator (Union Rep 5, 2019). 

A reason for assuming the advocacy role was that some members were simply not confident 

speakers and reluctant to speak in such a setting (Union Rep 1, 2019).  For some, this can take 

“a bit of a peacock role” and to let the other side know that the applicant intends to keep on 

going (Ind Advocate 2, 2019).  

Navigation of Process. The next significant role identified by representatives at this phase 

was that of a navigator (Union Rep 3, 2019), or a person who can help “keep it on track” 

(Union Rep 2, 2019). This role is viewed as equally critical to that of advocacy and had been 

characterized as being:  

 

 An objective source of advice as to what is an appropriate and 

safe way through the matter (knowing) at what stage and at what 

point is a proposal not in the interest of the organisation or not an 
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appropriate resolution... I think that without some experienced 

support that both applicants and respondents can sometimes have 

no idea about those things (Legal Rep 4, 2019).  

 

With a telephone conciliation scheduled for only 90 minutes, a representative may be 

better placed to help “confine to the time period (and) to stick with what is important” (Union 

Rep 2, 2019). 

Securement of Outcomes. Finally, representatives see that their role is to secure the best 

outcome for their client. A representative is said to provide greater objectivity in the case 

where parties may be otherwise extremely emotional (Union Rep 5, 2019).  In terms of 

process, it has been described as knowing what your client’s objectives are and working with 

the client and conciliator to get an outcome that your client will be satisfied with (Legal Rep 

1, 2019). That is, to try to look at how to resolve the matter in order to have a resolution 

(Legal Rep 3, 2019). While the issue of satisfaction with the outcomes of the resolution 

process was not a specific question that was put to the interviewees, it was nonetheless an 

issue that emerged. Certainly, three of the five union representatives interviewed expressed a 

level of dissatisfaction with the outcomes that are available through the staff conciliation 

process. The effect of compromise was described as a settlement, where neither side is 

particularly happy, but the outcome represents what the parties are prepared to do (Union Rep 

4, 2019). This compromise position means that there is typically a level of dissatisfaction, but 

that within the realm of discomfort, the applicant says, “I will let this go”.  

Another view expressed was that where the union members understand that they are 

getting some sort of win, they are more likely to feel good about it (Union Rep 5, 2019). But 

the question posed by at least one representative, “is what constitutes a win?” 
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Explained in this way:  

One of the problems in this jurisdiction for a lot of applicants is 

that it is very hard to find what a win is… If you remember the 

old law firm, ‘no win no fee;’. But I mean if my fee is $50,000 

and if I secure $20,000, I might think that is a win, but you may 

not. There is a lot of that that goes on. I am not saying that it is 

dishonest, but it is washed along by this wave of emotion.  

(Employer Rep 1, 2019) 

 

 

4.6.3. What happens when matters don’t resolve at conciliation? 

The statistics show that 19 per cent of all matters resolve at the post staff conciliation 

phase (FWC, 2016), so what is taking place at this time?  Of the 15 representatives who were 

interviewed in relation to this issue, nine of those indicated that they would be inclined to make 

a further attempt to resolve the matter with the other side in a bid to avoid submitting to 

arbitration.  

Relevant issues that were flagged during the course of the interviews included: that 

the cost of taking the next step is a disincentive to proceeding further; that union 

representatives don’t encourage members to go to arbitration; if parties are not too far apart, it 

may be more productive to keep the conversation going, though it can totally depend on the 

matter; and where reinstatement is sought, resolution is unlikely.     

 

4.6.4. The cost of the next step 

The first point that emerges from the interviews is that there is a cost for taking the 

next step in proceedings, that in turn can act as a disincentive for some people in proceeding 

further with their application or defense of response. In the case of an applicant, who 

ordinarily is charged with the task of ‘going first’ with the filing of materials in preparation 

for trial, this inevitably will mean now that she or he has to expend time, effort and cost, 

whilst the respondent employer incurs nothing during the same time, but simply awaits the 
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lodging of that material (Union Rep 4, 2019). It is at this time that the reality of the task 

ahead may ‘come home to roost’ (Union Rep 1, 2019) and it is said that generally it is not in 

the member’s interests to drag matters along, that it is stressful, particularly where the 

applicant will be required to go into the witness box and be cross-examined (Union Rep 2, 

2019). It is worthwhile noting here, that the conduct of a union to give good and very 

pragmatic advice has been seen to set them apart from some legal representatives who pursue 

agendas that may not necessarily be in the best interests of their clients at this stage (Legal 

Rep 4, 2019)  

Of course the proliferation and formalisation of the Member Assisted Conciliation 

(MAC) activity, now on offer to the parties at Phase 6, means that on some occasions no 

directions will be issued until such time as a Commission Member attempts to resolve a 

matter by conciliation. In that way, any cost of the next step associated with the preparation 

and filing of materials can be avoided, although of course there will still be costs often borne 

by the parties to represent an applicant or employer at this second conciliation phase. The fact 

that this second attempt may cause a delay in the issuing of directions to the parties, although 

this will vary from Member to Member, was not seen to be that disadvantageous to either 

side, as ordinarily one would know the case of the other side in any event (Union Rep 5, 

2019).  

But the task ahead for the parties cannot be treated lightly as the following views 

make clear: 

 

Well one of the reasons why so many cases will resolve is 

because the mountain that you have to climb from that point is 

really quite steep … it is also quite a step in terms of the costs – 

the financial expense and the time required. It is about that time 

that people start to think seriously about the possibility of giving 
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evidence. A wise adviser will have a chat to their client but this 

is the reality of what is required. It will go from here … 

 

The other side will do the same … and all of that is going to take 

a lot of your time but it is also going to take a lot of money but  

you’re not going to do that for less than ten grand. At that point 

the rubber hits the road – it doesn’t hit the road until that point.  

A lot of the no win no fee guys will punt on most cases resolving 

at conference… When you reach that point, their practice 

structure is not geared to take the matter on to trial.  (Employer 

Rep 1, 2019) 

 

 

4.7. Referral to a Member (Phase 6) 

During the 2015-2016 FWC data period,  57 per cent of all applications for an unfair 

dismissal remedy were resolved at the telephone conciliation phase. The Commission had 

externally set the benchmarks required to conduct the initial telephone conciliation within 5 

weeks of lodgment80. If the phone conciliation is unsuccessful, there are two ways in which a 

file is thereafter managed, either by allocation to the Unfair Dismissal Roster of by direct 

allocation to a Member (Pres Member 2, 2019).  

During Phases 5 and 6, there are also other elements at work.  Fourteen out of the 

fifteen representatives interviewed indicated that they would approach the other side 

following an unsuccessful staff conciliation in a bid to resolve the unfair dismissal remedy 

application without reliance on a Fair Work Member. The majority of those representatives 

expressed a strong preference in doing so, with only three of the fourteen indicating that it 

would either depend on the circumstances or be an approach that was only made sometimes. 

Neither of the self-represented applicants (Applicant 4, 2019; and Applicant 5, 2019) were 

involved in approaching their former employer, although in the case of Applicant 5, he 

 
80 Interview with Presidential Member 2, dated 1 April 2019.   
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indicated that the former fast foods franchisee did approach him during this phase in a bid to 

dissuade him not to continue with his application.  

There are several reasons why representatives are keen to attempt to resolve matters at 

this phase. As mentioned above, Employer Rep 1 spoke of the significant costs that would 

begin to accrue where matters did not resolve at that point. Union Representative 1 estimated 

that he would settle 40 per cent of all matters at this phase. His view was that it is often not in 

the member’s interest to “drag on” and that arbitration is drawn out and can be a stressful 

process (Union Rep 2, 2019). Where parties are not too far away from each other (Employer 

Rep 2, 2019; Union Rep 3, 2019), it is regarded as a productive exercise in keeping the 

conversation going, and that the lodging of documents in compliance with directions that 

have been issued as a precursor to trial turns the minds of the parties to the evidence and their 

prospects of winning or defending the claim (Legal Rep 3; Union Rep 4). Although, on 

occasions that discussion may only take place where the realisation of having a weak case 

comes about (Employer Rep 3). It is seen as a good time to “have a very detailed discussion 

about likely outcome, legal costs and implications both short term and long term” (Legal Rep 

1). 

 

4.7.1. Streamlining of procedural arrangements   

In the last four years there has been a streamlining of the procedural arrangements 

governing the post-staff conciliation phase. At the time of the 2015-2016 data year period, the 

co-ordination of all unfair dismissal matters was undertaken centrally and it was not until the 

trialling of the New South Wales pilot scheme in September 2016 that at least in that State, a 

more concerted effort was made to seek to resolve matters where possible without the need 

for formal arbitration.   
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Traditionally, in what was known as the ‘roster system’ under the stewardship of a 

panel head, unfair dismissal remedy applications were co-ordinated through an unfair 

dismissal team (UDT)  based in the Melbourne office. The unfair dismissal team would, 

under the supervision of the panel head, oversee all the case management from the end of the 

conciliation through to an allocation to a Member about 2 ½ weeks prior to hearing. The team 

would either allocate the matter to a jurisdictional roster if it was the case that some threshold 

issue needed to be determined, or send it to the merit roster, depending on the state or 

territory involved, so that the substantive issue could be resolved81. Where a staff conciliation 

failed, the conciliators would thereafter issue a standard form of directions, asking that the 

parties file submissions and statements of evidence that would form the basis for the 

anticipated arbitral proceedings. Internal guidelines for issuing of directions saw the timelines 

for filing of materials either being 3+3+1 weeks82 or 2+2+1 weeks. 

During that time, case files were being made up in Tasmania and then sent to the 

national roster for regional allocation  (Commissioner 6, 2019).  The internal benchmark set 

by the Commission was to list the matter for an arbitrated hearing or conference within 10 

weeks upon completion of the staff conciliation (Pres Member 1, 2019)83.   

The introduction of the New South Wales pilot program. The New South Wales pilot 

program was introduced in September 2016 in a bid to see whether improvements could be 

made to the timeliness of case management and resolution. As a result of that changed 

 
81 Under these arrangements up and until 1 April 2019, a team of case managers would oversee the processing 

of the applications, up and until the matters have been referred to a particular merit roster. 
82 Meaning that the applicant would file and serve an Outline of Submissions and probably Statements of 

Witnesses within three weeks; followed by the employer doing the same, with a further period to enable the 

applicant to file any Statements or Submissions in reply. 
83 South Australia was the original direct allocation model that was adopted by the Commission and  for several 

years prior to the New South Wales pilot program, had a system that if staff conciliation did not resolve, the 

case file would be directly assigned to one of the local SA members to manage.  
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approach, three states assumed local responsibility for the case management of how matters 

were to be advanced beyond staff conciliation. That is, no longer was a ‘whole of country’ 

approach to be taken.  

Under this model, the state of New South Wales was totally locally allocated and the 

states of South Australia and Western Australia, largely locally allocated.  With the advent of 

the pilot program in New South Wales, matters following an unsuccessful conciliation were 

allocated directly to the Members, in essence rotating through the Members in turn. For 

example, in South Australia where there were three Members residing in that state, the 

Members would receive every third matter that came out of conciliation.  From that point on, 

those Members case-managed the file through to hearing. 

 The aim of the direct allocation method was to achieve further streamlining within 

case management, and a more active participation by the members in case resolution. In New 

South Wales, an internal benchmark of resolving the matter after 23 to 25 days following 

directions being issued, or after 70 days from receiving the allocation, was established 

utilising face to face conciliations as a precursor to arbitration (Pres Member 3, 2019). Within 

the New South Wales pilot a prehearing conference would take place in person, with the 

emphasis of getting the matter before a Member of the Commission within 7 days from 

allocation (Commissioner 1, 2019). 

Since 1 April 2019 a new regional system of case management is now in place 

throughout Australia84.   

 
84

The centralised panel system has been replaced with the establishment of three regional activities: New South 

Wales, Queensland, the Australian Capital Territory and the Northern Territory; Victoria and Tasmania; and 

South Australia and Western Australia (Pres Member 3, 2019). Different arrangements are in place for Victoria 

and Tasmania, which had the centralised administration unit and which remains with limited responsibility in 

other locations as well. The centralised arrangement also previously had responsibility for the Northern 

Territory, which now falls under the NSW/Qld/ACT and NT region (Pres Member 1, 2019).  
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How much further devolution will come about in this federalist system remains to be 

seen.  The only observation in relation to the data year 2015 to 2016 is that the stages of 

conflict resolution are a little different to what they are now, due to this changing approach to 

case management.  For the most part, the participants were part of the former roster system, 

and the case management of the file prior to allocation to the Member came out of the 

centralized administration in Melbourne. To that end, although there is no detailed evidence 

to support the fact, it is likely that the role of the Member once the file had been referred was 

less interventionist than now. What seems clear over the last couple of years is that the 

approach taken by the Member once she or he receives a file following staff conciliation, is 

largely a matter for the Member (Commissioner 3, 2019). In this regard, the system post staff 

conciliation has been an evolving one.  

Whereas the traditional roster system described above saw matters set down for 

hearing by the unfair dismissal team, the devolved arrangement allows for much greater 

flexibility of approach based on the circumstances of the case. The Commission Member is 

now free to list the matter for mention for the purposes of both issuing directions to the 

parties, but also trying to resolve the matter (Commissioner 1, 2019; Commissioner 5, 2019). 

She or he can also stall the issuing of directions as an option, in a bid to explore the 

possibility of settlement (Commissioner 3, 2019).   

 

4.7.2. Member-Assisted Conciliation  

Since the introduction of the Workplace Relations and Other Law Amendment Act 1996 

(Cth), Commission members have had the choice of attempting to facilitate an outcome by 

way of conciliation prior to hearing, whether as a matter of policy or personal preference. 

Traditionally this took place following the issuing of directions by the panel head. In more 
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recent times this now may be the first step undertaken by a Member, even prior to the issuing 

of any directions as a precursor to trial. In such cases Members may have approached the 

parties prior to the hearing commencing and inquired as to the utility of exploring a 

settlement of the matter through less formal means. The new Member Assisted Conciliation, 

or ‘MAC’ as it is commonly referred to, may take place by a Member approaching another to 

undertake the task so as to avoid any possibility of apprehension of bias, or need to be 

disqualified from hearing the arbitration proper in the event that the conciliation was not 

successful. 

Members now report a very high success rate in resolving these matters and avoiding 

the need for arbitration. At least 30 per cent of the Members and presidential Members 

preferred to facilitate their own conciliation activities, if they were to provide one, and, while 

it is recognised that there is some ‘push back’ from parties to submit to another round of 

conciliation (Commissioner 3, 2019), the estimations of ‘push back’ vary from between 

around ten per cent (Commissioner 8, 2019) to twenty-five per cent (Commissioner 9, 2019; 

Pres Member 5) of all such matters. Various reasons have been advanced for this being the 

case: for example, the matter may be one where the emotion between the parties is strong and 

both sides are confident in defending their position (Commissioner 3, 2019; Commissioner 9 

,2019). Further, it could be driven by the preference of the representative (Pres Member 6).  

In some cases it is recognised that there is simply no point in going down the path of another 

conciliation (Commissioner 8 ,2019).  

It is perhaps useful here to draw the distinction between the MAC’s and another 

alternative to a formal arbitral hearing, which is the ‘determinative conference’. A 

determinative conference has been described as: 
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An informal hearing where the same sort of issues are resolved 

and where rules of evidence and procedure are not so important  

- the whole process is designed for a negotiated conciliation in 

the matter. (Commissioner 2, 2019) 

 

It is acknowledged by the Members that their personal approach in dealing with a 

MAC will vary (Commissioner 6, 2019). Traditionally, under the panel roster system that 

would have applied to most of the cases from the 2015-2016 data period, a Member would 

have been provided with a window of a couple of weeks from the time in which a file has 

been allocated to her or him until it was to be dealt with at hearing. It would be in that 

window of opportunity that a Member would need to see whether the parties had an appetite 

to submit the matter to a MAC.  By this point, the witness statements and outline of 

submissions most likely would all have been filed, so the parties would in some ways be 

better equipped to understand the strengths and weaknesses of their case (Pres Member 2, 

2019).  

While some Members prefer face-to-face MACs in a private conference room (Pres 

Member 1, 2019) – “so that you have the opportunity of looking the participants in the eye” 

(Pres Member 3, 2019) - there is still a choice to conduct the conference by way of telephone, 

and in cases where the parties may be aggressive toward one another, that may be the more 

appropriate medium (Commissioner 3, 2019). Where the participants may have English as a 

second language, then the face-to-face scenario was also seen as more beneficial, particular if 

an interpreter was also required (Commissioner 3, 2019); however, the advantages of face-to- 

face settlements, at least from a compensatory point of view may be somewhat overstated: 

 

I use to do a lot in person... but I’m increasingly doing them on 

the phone and I haven’t really detected any (difference) … it’s 

usually because I dealt with a lot of the Tasmanian matters and 

so I‘m hardly going to fly down there just to conduct a 

conciliation. So, I typically do them on the phone. I haven’t really 
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detected any change in the settlement rate (Commissioner3, 

2019). 

 

 

4.7.3. The role of the Member 

It was recognised within the interviews that achieving settlement through a MAC is 

not an end in itself, and that it needs to serve the interests of both parties (Commissioner 6, 

2019). The activity was described in this way: 

I will make every endeavor. Even if the first attempt didn’t bring 

matter to resolution – a second one could bring matters to a 

resolution. If you have an appetite to settle. It is not my role to 

force parties to settle.(Commissioner 2, 2019)  

 

While this view of not putting pressure on parties to settle was reinforced, it was also 

suggested that some Members may be heavy-handed in the approach that they adopt during 

the MAC, as it reduces workload (Pres Member 7, 2019). Unsurprisingly, there was a view 

expressed that the style of conciliation will have a lot of influence on the outcome 

(Commissioner 9, 2019). It was said, “different Members – different approaches – different 

outcomes” (Commissioner 4, 2019).  

The MAC also gives the Commission Members the opportunity to forewarn the 

parties as to the emotional and financial costs of not settling, including the human cost to an 

organisation where it involves its employees in matters that may end up in published 

decisions searchable on the Commission’s website or the internet (Pres Member 2,2019). The 

MAC has been said to provide another opportunity for dialogue and emotional release (Pres 

Member 4, 2019). According to one Member:  

some shake my hand and want to hug me…it may not be the first 

choice of outcome, but I take time and they are grateful for the 

opportunity” (Pres Member 6, 2019).   
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And that experience is certainly not a unique one:  

 

Nearly every matter that we run at the end we get both the 

applicant and the respondent asking us if they can give us a hug 

and say thank you which is awkward. And it surprises me how 

often the party that would, you know, be looked at as the losing 

party want to either hug me or shake my hand and say thank you 

and that’s says to me that it really is about being heard.  

(Commissioner 9, 2019).   

 

The difference in approach adopted by the Members, is likely to have an impact on 

whether or not matters may resolve at this phase. The view being that “being slightly 

compassionate towards people just makes a difference and that’s probably why I have a higher 

success rate at settlement” (Commissioner 9, 2019). The views of the Members were fairly  

consistent in relation to the degree of party satisfaction about the outcomes of a MAC. Some 

of the views of the Members were expressed along these lines: 

 

They get what they can live with. You’ll get the occasional case 

where there’s genuine relief and there’s all smiles and the parties 

actually shake hands and say all the best. Certainly, my approach 

is, I never want to force any party into a settlement that I don’t 

get a sense they’re happy with – I don’t heavy them. I present the 

pro’s and con’s and resolve it, as opposed to running (it). But, if 

I get a sense that they’re not comfortable going down that path, 

I’ll say well it’s fine, we can proceed with the hearing and you’re 

perfectly entitled to run it through the hearing … So, your hope 

is that by the end of it, their accepting of the outcome. They 

realise that by a negotiated outcome, you’re not going to get 100 

per cent of what you want. But, it’s really a question of can they 

live with it now? …. But I accept that parties are not happy 

sometimes and you know, respondents often say well it’s just not 

… to do this and off they go. (Pres Member 1, 2019).  

 

It is recognised that an applicant would be hoping for more by 

way of a settlement and a respondent had been hoping for either 

nothing or something more moderate that’s typically the case, but 

the parties just compromise their position in the interest of 

resolving the matter rather than proceeding to the uncertainty of 

a hearing and all that goes with it. Of course, [there is] the 
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potential for an appeal if one party is dissatisfied with the 

outcome. (Commissioner 2, 2019) 
 

 

One Member observed that he didn’t “have many people who feel very ripped off”  

with conciliation (Commissioner 1, 2019), although it was acknowledged that clearly some 

go away less than happy and that invariably a settlement at conciliation “may not be the first 

choice of outcome” (Pres Member 6, 2019). One estimate given was that 70 per cent of 

matters settle amicably, 20 per cent want it over and 10 percent can’t afford to continue, or 

the matter is a distraction (Commissioner 5, 2019); that parties may not always be happy, but 

tolerable (Commissioner 8, 2019). Another comment was that it was rare to observe parties 

unhappy with outcomes, that they may “come with (a) and they get (b)” (Commissioner 4, 

2019).  A collective view was expressed in this way - that “a settlement that is agreeable to 

both parties is preferable to an imposed outcome” (Commissioner 5, 2019).  

As (Pres Member 1 ,2019) explained:  

 

You know, again, it’s just making sure that if you’re proceeding 

down that path to settlement, they’re doing so because they’re 

willing and comfortable to go down that path. As soon as I get a 

hint from the parties saying nup, I’m out or – because my practice 

will be to ideally have terms of settlement executed on the day 

using the commission standard form which gives the applicants, 

in particular, a level of comfort. Because, they’re commonly 

used, there’s not going to be any hidden meaning to any of the 

words and you can explain the effect of the terms of a document. 

Again, if they’re happy to resolve it, I’ll go down that path. 

Sometimes, they want to execute terms subject to the M.A.C. and 

that’s fine too. If they get into a stage and all of a sudden, you’ve 

been speaking to them privately and you get to learn about their 

anxiety – you find out that they didn’t really want to run the 

matter, or it’s been a huge strain. Through that dialogue, you can 

say well, what does resolution look like for you? Then go down 

that path. 
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From an employer’s perspective, it has been identified that where employers have 

“stuffed up” they are pleased to settle in the MAC, while there can be a high level of 

dissatisfaction with the payment of ‘go away’ monies (Commissioner 6, 2019).  

 

The other thing is, in terms of settlement, sometimes you just 

have to be creative with the settlement. They’re not always, for 

some applicants, it’s not about the money. Or for some 

respondents, I just throw these in for entertainment value, I can 

remember one of my colleagues – this is from the NSW 

Commission, the settlement was that the employer would go to 

mass four Sundays in a row and reflect upon what he had done to 

the employee and that was a negotiated outcome. I had a love 

gone wrong one. There had been an affair in the office. He was 

the CEO of the organisation, she was Canadian. The settlement 

was a one-way ticket to Canada for her. I had another matter, 

again it was a point of principle, where the employer wouldn’t 

offer the female applicant who had been his legal secretary 

anything and she wouldn’t drop the hearing without something 

and the settlement was agreed that the employer paid $6000 to 

Amnesty International so that he was doing something but she 

wasn’t getting anything (Commissioner 2, 2019). 

 

Finally, one word that seems seldom uttered in order to bring a 

proceedings to an end, is the ‘sorry’ word . Where one party feels so aggrieved 

that all they wish to know is that the other party is genuinely sorry for what 

had transpired:   

 

.. it is very often the case that the employees really want an abject 

apology and I can’t remember when that occurred because the 

employer has a view in relation to the matter and they wouldn’t 

have gone through the steps of dismissing only then to turn 

around and apologise and say we did everything wrong. I think 

in my 25 years maybe twice there has been an apology but that 

would’ve been a long, long, long, time ago (Commissioner 2, 

2019). 
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4.8. The arbitration process (Phase 7) 

The final stage of the resolution process is the determination of a matter by way of 

arbitration. That is, in circumstances where one or both parties have not wished to resolve the 

matter on mutually acceptable terms and therefore have brought about a situation where the 

formal hearing has been undertaken.  

As Table 11 reveals, of the 15,028 applications for unfair dismissal remedy that were 

made, only 326 were ultimately adjudicated for the purposes of determining whether or not a 

worker had been fairly or unfairly dismissed. Of those 326 cases, 60 per cent were  deemed 

‘unfair’ dismissals.  

 

 

Table 11. Outcome of arbitrated cases 2015-2016 

 

Outcome  No of Cases  

Dismissed as fair 130 

Application granted compensation  135 

Application granted: no remedy 7 

Application granted: reinstatement 12 

Application granted: reinstatement and 

lost compensation 

18 

Application granted: remedy to be 

determined 

24 

Total results 326 

 

 

The hearing phase represents the last hope for either the employer or applicant to have 

the matter resolved. As mentioned earlier, Section 399(1) of the Fair Work Act 2009 (Cth) 

provides: 
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The FWC must not hold a hearing in relation to a matter arising 

under (Part 3-2) unless the FWC considers it appropriate to do 

so, taking into account: 

 

(a) The views of the parties to the matter; and  

 

(b) Whether a hearing would be the most effective and efficient 

way to resolve the matter.  

 

There are a couple of points that should be noted. Firstly, that in accordance with 

Section 591 of the Act, the FWC is not bound by the rules of evidence and procedure in 

relation to a matter before it. Secondly, when assessing whether or not a person has been 

dismissed and that the dismissal was harsh, unjust or unreasonable, or inconsistent with the 

Small Business Fair Dismissal Code, or was not a case of genuine redundancy, the 

Commission is guided by the criteria established at Division 3 of Part 3.2 of Chapter 3 of the 

Act.  

For example, in the case of assessing whether a dismissal was harsh, unjust or 

unreasonable, in accordance with Section 387 of the Act, the Commission must take into 

account:  

(a)  whether there was a valid reason for the dismissal related to the 

person's capacity or conduct (including its effect on the safety and welfare 

of other employees); and 

 

(b)  whether the person was notified of that reason; and 

 

(c)  whether the person was given an opportunity to respond to any reason 

related to the capacity or conduct of the person; and 

 

(d)  any unreasonable refusal by the employer to allow the person to have a 

support person present to assist at any discussions relating to dismissal; and 

 

(e)  if the dismissal related to unsatisfactory performance by the person -

whether the person had been warned about that unsatisfactory performance 

before the dismissal; and 

 

(f)  the degree to which the size of the employer's enterprise would be 

likely to impact on the procedures followed in effecting the dismissal; and 
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(g)  the degree to which the absence of dedicated human resource 

management specialists or expertise in the enterprise would be likely to 

impact on the procedures followed in effecting the dismissal; and 

 

(h)  any other matters that the FWC considers relevant. 

 

 

It is only where the Commission is satisfied that one of the categories of case for the 

purposes of the definition of the term ‘unfair dismissal’ has been made out will a remedy be 

granted. In accordance with Section 390(3) of the Act, the primary remedy in such cases is 

that of reinstatement in employment. It is only where the Commission is satisfied that 

reinstatement is inappropriate will a compensatory remedy be made available under Section 

392.  

 

4.8.1. Remedy of reinstatement 

In the case of the remedy of reinstatement, Section 391(1) of the Act provides:- 

(1)  An order for a person's reinstatement must be an order that the 

person's employer at the time of the dismissal reinstate the person by: 

(a)  reappointing the person to the position in which the person 

was employed immediately before the dismissal; or 

(b)  appointing the person to another position on terms and 

conditions no less favourable than those on which the person 

was employed immediately before the dismissal. 

(1A) If: 

(a)  the position in which the person was employed immediately 

before the dismissal is no longer a position with the person's 

employer at the time of the dismissal; and 

(b)  that position, or an equivalent position, is a position with an 

associated entity of the employer; 

the order under subsection (1) may be an order to the associated 

entity to: 

(c)  appoint the person to the position in which the person was 

employed immediately before the dismissal; or 

(d)  appoint the person to another position on terms and 

conditions no less favourable than those on which the person 

was employed immediately before the dismissal. 
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In such circumstances the Commission may also issue orders to maintain continuity of 

employment, despite the period of unfair dismissal85and order the restoration of any lost pay86.  

 

4.8.2. The remedy of compensation 

The alternative to the remedy of reinstatement is that of compensation, made in 

accordance with Section 392 of the Act. The criteria for deciding compensation amounts is 

provided at Section 392(2) of the Act are as follows:  

 (a) the effect of the order on the viability of the employer's enterprise; and 

         (b) the length of the person's service with the employer; and 

         (c) the remuneration that the person would have received, or would have been 

 likely to receive, if the person had not been dismissed; and 

         (d)  the efforts of the person (if any) to mitigate the loss suffered by the person 

 because of the dismissal; and 

         (e) the amount of any remuneration earned by the person from employment or 

 other work during the period between the dismissal and the making of the order 

 for compensation; and 

    (f) the amount of any income reasonably likely to be so earned by the person 

 during the period between the making of the order for compensation and the 

 actual compensation; and 

         (g) any other matter that the FWC considers relevant. 
 

There is however a cap on the amount of compensation that is capable of being awarded 

in such circumstances, being either the maximum of 26 weeks remuneration, based on the rate 

of pay received in the period to dismissal, or half of the amount of the high income threshold 

amount, whichever is the lesser 87.  

As Table 12 shows, while numerically there has been a decline in arbitrated cases over 

the last several years, it is unclear whether that is related to the lesser number of applications 

 
85 See Section 391(2) Fair Work Act 2009 (Cth).  
86 See Section 391(3) Fair Work Act 2009 (Cth).  
87 See Section 392(5) of the Act.  
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received in that period, or whether or not the conciliation activity has been more effective in 

bringing these matters to an earlier resolve.  

 

 

Table 12. Decline in arbitrated cases 2015-2018 

 

Year  No of applications for 

unfair dismissal remedy  

Matters  determined by arbitration to determine 

substantive matter of fairness/unfairness.   

2015-2016 15028 326 (2.2%) 

2016-2017 14587 307 (2.1%) 

2017-2018 13595 263 (1.9%) 

 

Source: (FWC, 2019). 

 

 

With the phases of conciliation and arbitration now established, let us look at the 

actual nature of the dismissal type and consider whether some categories of case are more 

amenable to resolution and what are the influences and factors causing some matters to 

resolve, whereas others proceed to arbitration.   
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Chapter 5 

The types of unfair dismissal case and how they resolve  

 

The first question that has been posed within this thesis asks whether there are some 

types of unfair dismissal decision that are less (or more) likely to be resolved by conciliation.  

Underpinning that inquiry is the further question that asks whether or not there are unique 

features pertaining to the source of the workplace conflict giving rise to the dismissal 

decision itself, that may in turn impact upon how and at what phase the application for unfair 

dismissal remedy will be resolved. It is the second question that allows for a behavioural 

analysis of the grievance that underpins the dismissal decision to take place.  

 

5.1. Are some dismissal types more likely to be resolved at conciliation? 

To review the findings it is important to return to the classification of dismissal types 

that is set out within the Methodology at Chapter 3 and that has been applied across the data for 

the 326 arbitrated cases of the 2015-2016 reporting year period. The dismissal types were :-  

• Dishonesty (eg fraudulent behaviour, employee theft); 

• Dismissal or Resignation; 

• Excessive Absenteeism; 

• Fitness for Work; 

• Genuine Redundancy; 

• Insubordination (eg willful disobedience); 

• Miscellaneous (including Employee or Contractor, jurisdictional issues); 

• Misconduct (eg drug misuse, property deviance - sabotaging equipment);  

• Personal Aggression (eg including physical altercations and assault, abuse, threatening 

behaviour, bullying, disagreement, interpersonal conflict);   

• Unsatisfactory Work Performance (eg Negligence, failing to meet expectations);   

• Violation of Rules (eg failure to follow instructions, OHS Breaches); and   

• Not Available (Decision on transcript; Ex tempore; removed at Applicant’s request 

etc.). 
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As identified within Chapter 3, the nomenclature for the ‘dismissal types’ was drawn 

largely from the earlier descriptors used in the studies for assessing factors that influence 

compensation outcomes in the case of unfair dismissal arbitrated remedies  (Chelliah and 

D’Netto, 2006; Southey, 2010, 2014).  Despite relying on that framework for the purposes of 

the questions put to the interviewees,  on occasions the interviewees – specifically the FWC 

Members - spoke more generally of the reasons for decision as falling within one of three 

groups - redundancy, performance or misconduct. While such an approach does not cover the 

field and embrace all of the dismissal types in the 326 arbitrated decisions, for example, it 

does not cater for whether a worker has been dismissed or resigned,88 it is nonetheless a more 

general way of describing the majority of dismissal decisions.  

The other issue that was flagged at Chapter 2.3 when establishing a working 

definition for ‘workplace conflict’, was that much conflict at work will never give rise to a 

dismissal decision and there are many private and informal mechanisms for dealing with 

conflict (Bartunek et al, 1992) that do not form part of this research. In those categories of 

case where the termination of employment does arise, it may be that different types of 

dismissal decision are brought about through different sources of conflict.  

In a bid to further characterise the source of conflict that is likely to have given rise to 

those dismissal decisions, as Table 2. Classification of dismissal decisions 2015-2016’  

indicates by way of illustration, redundancy is identified as arising out of strategic or 

environmental conflict (category one); performance based decisions from task allocation and 

task based conflict (category two); and misconduct related decisions more likely arising out 

of relational or transactional conflict (category three).  Despite the overlapping terminology 

 
88 U2015/13367 Batrick v Wintersun Holdings P/L trading as Suckling Civil & Structural Engineers [2016] 

FWC 2466 (4 May 2016)  
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or frameworks, each of these ways of describing the nature of the grievance remains 

compatible with each other and are useful tools in undertaking a behavioural analysis of the  

workplace conflict and how it resolves, through those particular perspectives89.  

 

5.1.1. No consensus amongst interviewees 

With that rider established, there was no consensus amongst interviewees as to 

whether some dismissal types were more likely to resolve at the staff conciliation phase than 

others. Five of the legal and non-legal representatives stated that the conduct of the parties, 

the strength of the case, and issues of commerciality, were all more important determinants as 

to whether or not a matter was likely to resolve. Three out of the four legal representatives 

saw genuine redundancy dismissal types as potentially being easier to resolve once better 

information was shared in relation to the business rationale. More than half of the staff 

conciliators stated that serious misconduct cases can be more amenable to settlement, either 

because the elements were easier to establish (Conciliator 12, 2019); there were a limited 

range of options for resolution (Conciliator 4, 2019); the matter may be pending before a 

court (Conciliator 2, 2019); or the contravention was a clear breach of an employer’s policy 

(Conciliator 11, 2019). 

 

5.1.2. Matters become more difficult to resolve where parties seek to clear their name 

 Yet where these matters do not resolve and are referred to a FWC Member at Phase 

6, they become more difficult to reconcile where people are seeking vindication to clear their 

name (Commissioner 1, 2019;  Commissioner 4, 2019; Pres Member 4, 2019;  Pres Member 

 
89 A stricter convention would have been attempted  had the study been more quantitatively driven. But at no 

stage did there ever appear any confusion regarding the subject that was being discussed.   
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5, 2019). One third of the representatives saw the dismissal types of serious misconduct, such 

as employee theft and personal aggression, as more difficult to resolve at the staff 

conciliation phase (Employer Rep 1, 2019; Ind Advocate 1, 2019; Legal Rep 2, 2019;  Union 

Rep 4, 2019; Union Rep 5, 2019). In fact any matters that compelled an applicant to test or 

clear their name (Ind Advocate1, 2019) were regarded as being ones where the dismissed 

employees were prepared to proceed to arbitration if they must (Ind Advocate 3, 2019; Legal 

Rep 1, 2019).   

One view expressed was that whether a matter would settle or not was more driven by 

the employer (Union Rep 1, 2019). Three representatives believed that the size of the 

employer would often shape the willingness to resolve, and that large employers would often 

resolve matters on commercial grounds and seemed less intransigent than the smaller sized 

employer (Union Rep 1, 2019; Union Rep 2, 2019).  The third representative described the 

approach often adopted by a large employer in this way: 

Bigger companies where there is an underwriter … so if someone 

has an employment practices policy and they not looking for 

blood on the walls, they’re always able to settle.  (Ind Advocate 

2, 2019)  

 

 

5.1.3. Difficulties in identifying a dominant dismissal type 

Indicatively, the following views reflected the difficulty of characterising a dominant 

dismissal type for these purposes:  

 

…it really depends on the attitude of the parties when they get to 

the conciliation, whether they listen, whether they are involved. 

I don’t know, I wouldn’t say there’s no one type of reason for the 

dismissal that makes an application more conducive to being 

settled or not. (Conciliator 10, 2019)  
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That’s tricky.  I think my gut feeling tells me to answer that 

unrepresented parties tend to be more amenable to reach 

resolution. That’s probably an unfair assessment, that’s probably 

more like me doing like I’ve got more to do with the outcome. I 

want to say no, I don’t think that there are certain types that are 

more likely to settle than others or more likely for an applicant to 

withdraw. I think they’re all, I would say it’s all case by case. …I 

feel as though ... and I do sort of have ten of these a week and I 

feel as though what seems to be the trend to me now is that it’s 

case by case.  (Conciliator 6, 2019) 

 

Look I don’t think that really comes down to the issues, it really 

comes down to the parties. You know there are certain parties 

that are conciliatory and want to settle these matters and they’re 

other parties who are un-conciliatory and don’t want to settle the 

matter. In my experience it doesn’t really matter what the issues 

are, whether it’s a poor performance or misconduct or perhaps 

there’s a redundancy that the applicant thinks wasn’t a genuine 

redundancy.  It doesn’t, that’s not really the main factor here. I’ve 

always found that it’s mainly the parties involved and whether 

they’re willing to settle the matters.  (Conciliator 3, 2019) 

 

I’m more like ready to resolve matters even when I said resolve 

that might include a withdrawal of an application. When you 

have jurisdictional objections on the file and if there is hard clear 

evidence that those jurisdictional objections would be upheld, it’s 

easier to talk through with parties that, particularly applicants, the 

implications of pressing forward to multiple hearings to 

determine those jurisdictional objections.  And some are fairly 

black and white, like minimum employment period as an 

example. And it’s not really a matter of emotion per se.  It’s just 

simply did you or did you not serve the minimum employment 

period. And most people are fairly respectful and will take that 

on board when they’re considering resolving the matter.  I think 

perhaps the most contested ... are performance related matters. 

It’s a rare case when people concede that their performance is 

sub-par and I’d say they’re more difficult to resolve. (Legal Rep 

4, 2019) 

 

Two of the representatives (Legal Rep 2, 2019; Union Rep 5, 2019) identified fitness 

for work, or capacity cases, as also being easier to resolve.  As can be seen, the views vary 

and some of the case types raised, such as jurisdictional objection, do not fall squarely within 
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this study. Let us look at the two dismissal types – serious misconduct and genuine 

redundancy, as they have been identified at this first phase of conciliation as being more 

amenable to resolution.  

 

5.2. Drawing a distinction between ‘misconduct’ and ‘serious misconduct’  

It is important to draw the distinction between serious misconduct cases and 

misconduct cases. As Table 13 illustrates it is possible to classify misconduct as being either 

serious or minor, having regard to its nature and whether it is directed at the organisation or 

the individual (Southey, 2016).  

 

Table 13. Typology of misconduct 

 

Source: (Southey, 2016) adapted from (Robinson and Bennett, 1995)    

 

While the statutory definition of serious misconduct is often the subject of debate, 

from a practical point of view once a dismissal decision is made, the resulting difference 
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between the two categories of case – at least at that point in time - is only whether the 

dismissal comes about summarily, rather than with the giving of notice90.   

Regulation 1.07 (2) of the Fair Work Regulations 2009 (Cth) sets out the definition of 

serious misconduct, that is relied upon in the case where an employer may wish to summarily 

terminate the services of an employee.  

The definition of ‘serious misconduct’ includes both :  

(a)   wilful or deliberate behaviour by an employee that is inconsistent with 

  the continuation of the contract of employment; and  

(b)   conduct that causes serious and imminent risk to: 

                              (i)  the health or safety of a person; or 

                             (ii)  the reputation, viability, or profitability of the employer's  

    business. 

 

For the purposes of that definition, reg 1.07(3) provides that serious misconduct 

includes each of the following: 

         (a) the employee, in the course of the employee's employment, engaging 

   in: 

                              (i)  theft; or 

                             (ii)  fraud; or 

                            (iii)  assault; 

            (b)   the employee being intoxicated at work; 

            (c)  the employee refusing to carry out a lawful and reasonable instruction 

   that is consistent with the employee's contract of employment 

 

 

Several of the dismissal types (dishonesty, misconduct, personal aggression, violation 

of rules) that have been adopted in the classification of the 326 cases that form the backdrop 

to this research may fall within one or more of these statutory example, whether in part or in 

whole. Excessive absenteeism, for example, may ultimately fall within the statutory 

 
90 Although it should be noted that s 392 (3) of the Fair Work Act 2009 (Cth) requires the FWC to reduce the 

amount of compensation otherwise awarded in the case of an unfair dismissal when “satisfied that misconduct 

of a person contributed to the employer’s decision to dismiss the person”.   
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definition of serious misconduct on the basis that it is conduct of a type that is inconsistent 

with the continuation of the contract of employment. Whereas it is noted that leaving work 

early on taking excessive breaks may only be a form of minor misconduct under the typology 

of misconduct at Table 14.   

 Examples of  employee behaviour classified as ‘misconduct’ within the 326 

arbitrated decisions from the 2015-2016 FWC data year period include: providing discounted 

air fares without permission,91  restraining a disabled client,92 bringing an organisation into 

disrepute because of criminal charges93 and general attitude.94  Other examples include 

bringing a rifle to work inadvertently causing a public safety concern,95 a verbal altercation 

with a Chief Executive Officer96 and making inappropriate comments about co-workers 97. 

As is evident there are many ways – some overlapping – in which classification of 

employee misconduct can take place.  The dismissal types used for the purposes of this 

research have sought to break down some further forms of misconduct – such as personal 

aggression, excessive absenteeism and dishonesty – although as flagged earlier, there are 

difficulties associated with attempting to be too precise with the way in which these 

definitions come about (Southey, 2016). As more than half of the staff conciliators stated that 

‘serious misconduct’ cases can be more amenable to settlement it is now worthwhile looking 

at some of the features of these dismissal types with more precision.  

 

 
91 U 2014/10369 Panera v Qantas Airways Limited [2015] FWC 4527 (10 July 2015).  
92 U2014/10943 Joseph v Plenty Valley Community Health Ltd [2015] FWC 5327 (6 August 2015). 
93 U2014/6383 Carick v Life Without Barriers [2016] FWC 4906 (20 July 2016).   
94 U2015/11305 Luckman v HP Bowral P/L trading as Highlands Property [2016] FWC 1250 (3 March 2016). 
95 U2015/11761 Waters v Goodyear Australia P/L [2016] FWC 1991(8 April 2016).  
96 U2015/12239 Hain v Ace Recycling P/L [2016] FWC 1690 (16 May 2016).   
97 U2015/12461 Pham v Somerville Retail Services P/L [2016] FWC 2267 (12 May 2016). 
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5.3. Serious misconduct 

5.3.1. Personal aggression 

The most common dismissal type that was flagged by the staff conciliators as falling 

within the broad family of serious misconduct cases, was that of personal aggression at the 

workplace.  According to the study of 565 misconduct cases that were undertaken to consider 

the tolerance of the arbitrators to the type of misconduct, 58 per cent of cases of personal 

aggression were less likely to be successful at the arbitration phases, should they proceed to 

hearing (Southey, 2016).  Understandably enough, in cases of this type where employees 

have done something egregiously bad, employers take a tough stand and where the facts have 

been properly articulated before the staff conciliator, does not bode well for ongoing 

litigation (Union Rep 3, 2019).  It is the case that where, if the allegations are true, the 

dismissal is likely to be deemed a valid reason for the purposes of Section 387(a) of the Fair 

Work Act. If not, then it is likely to be deemed unfair. In cases of this type, there is no middle 

ground (Union Rep 4, 2019).  

The case of personal aggression such as assault, which is regarded as serious 

misconduct directed at a co-worker or co-workers, is viewed as being easier to resolve at this 

phase:  

because generally after making the complaint, the applicants 

really understand the implication to their conduct and the 

employer has a very strong view of the conduct terms and 

remedy. They’ll offer that or suggest that. (Conciliator 4, 2019) 

 

The likelihood of resolution if the evidentiary issues can be established that the conduct 

can be justified, was explained in this way:  

 

aggression in the workplace, violence, things like that ... 

generally speaking there’s a fair bit of evidence around such 

conduct, whether it’s a CTV footage or witness testimony, 
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whatever ... it may be that either did or didn’t occur and I find 

that there’s less debate about whether the action or the conduct 

occurred and it’s more a question of proportionality in terms of 

disciplinary outcome and for some reason that seems to be easier 

to work with in terms of resolving the matter perhaps than one 

where factually the dispute is, well as in parties can’t even agree 

on that point. (Conciliator 9) 

 

Yet not all of the interviewees shared this view in relation to cases of personal 

aggression; some had observed that cases of this type or other forms of serious misconduct, are 

less likely to resolve at the staff conciliation phase (Union Rep 5, 2019, Legal Rep 2, 2019, Ind 

Advocate 1, 2019). One reason for this, was flagged as the desire of the dismissed worker to 

clear her or his name (Ind Advocate 1, 2019).     

In cases of dishonesty - for example, stealing from the firm - that may otherwise be 

classified as property deviance and may be defined as “serious misconduct targeted at the 

organisation” - these are viewed as a dismissal type that may be amendable to resolution at 

staff conciliation. A case in point is where, for example, the matter is pending before a court: 

  

Sometimes the theft ones might be easier as well especially if 

there are criminal charges pending. You know so that’s obviously 

done during shuttle negotiations only and if they admitted it then 

yeah, that’s generally easier to resolve and quite often it results 

in withdrawal or discontinues (Conciliator 2) 

 

A similar view was taken to cases such as where there had been contravention such as 

a drugs violation (Violation of Rules); this is regarded as a form of organisational deviance 

and is a clear breach of an employer’s ‘strictly no drugs’ policy (Conciliator11, 2019). These 

cases are viewed as being ‘clear cut’:   

 

Now, in terms of the matters involving misconduct ... generally, 

you know that the types of outcomes are fairly narrow for 

example they haven’t been paid notice so it might be allowing 

resignation to the notice period. You often see a fairly limited 
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range of outcomes in relation to misconduct. (Conciliator 4, 

2019) 

Often it may be a realisation that the case is simply not winnable and that there is an 

acceptance that the conduct is unlikely to be regarded as not giving rise to a dismissal 

decision.   

Look in my experience when you convey to an applicant, you 

may not win the argument, the chances are the tribunal is going 

to find that something happened. There was some misconduct. 

Whatever on your part. That will generally move things fairly 

rapidly towards a settlement because the applicant will get the 

idea that actually it’s not a black and white argument and then I 

show it to be grey as well and maybe they had it wrong in what 

happened. So … generally …they’re more amenable. 

(Conciliator 13, 2019) 

 

The counter-view to having these types of matters settled was that an aggrieved 

person may still wish to clear their name and be heard. It was suggested that, in theory, if 

allegations were made against an employee involving some degree of dishonesty, that you 

might think an applicant may take the money and run, rather than have their ‘dirty laundry 

aired in public’. But it was recognised that people feel aggrieved by these allegations and in 

the small number of cases, may want to have their day in court (Employer Rep 1, 2019). This 

change of approach was described by a staff conciliator in this way:  

 

I used to believe that ..that was the. One that the parties may 

really want to keep private and controlled.. Now I find that there 

are respondents who aren’t worried about the reputational 

damage and there are applicants who want to be vindicated, they 

believe that either the conduct was justified, or the conduct didn’t 

even take place so now I believe thinking about it, that it is case 

by case.  (Conciliator 6, 2019) 

 

It may also be the case that an employee is simply denying that the event occurred or 

where there is a completely different view as to what happened (Legal Rep 2, 2019). The 
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difficulty of the conciliation and the reason for it not settling on this first occasion, has been 

described in this way:  

 

I think things like theft … drugs are hard as well where you’ve 

got, you know, it’s very black and white from the respondent’s 

position. They’ve done a drug test, or they’ve seen someone, or 

they’ve got very good evidence that the misconduct has occurred 

and if the other party, the applicant is just denying that it occurred 

or they’re trying to find a way of explaining, you know, trying to 

explain why they did what they did. Yes, those are particularly 

difficult, very difficult and often the respondent is just there to 

say this is the evidence, you are not going to get anywhere with 

this, discontinue. So yes, they are very difficult and don’t lend 

themselves to an easy resolution.  (Conciliator 2, 2019) 

 

 

5.4. Genuine redundancy cases 

The second category of dismissal type, that was said by some of the staff conciliators 

to be more amenable to resolution at this phase, is in the case of genuine redundancy. Again, 

the statutory definition is a little more involved than the common concept of redundancy, and 

this is best illustrated by looking at the way in which the term is defined. The definition of 

“genuine redundancy” is located at Section 389 of the Fair Work Act 2009 (Cth) as follows:-   

 

Meaning of genuine redundancy 

 

(1)  A person's dismissal was a case of genuine redundancy if: 

(a)  the person's employer no longer required the person's job to be performed by 

 anyone because of changes in the operational requirements of the employer's 

 enterprise; and 

 

(b)  the employer has complied with any obligation in a modern award or 

 enterprise agreement that applied to the employment to consult about the 

 redundancy. 

 

(2)  A person's dismissal was not a case of genuine redundancy if it would have been 

 reasonable in all the circumstances for the person to be redeployed within: 

(a)  the employer's enterprise; or 

(b)    the enterprise of an associated entity of the employer. 
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5.4.1. Need to distinguish between popular and statutory expressions  

The distinction between the popular meaning given to the expression and the statutory 

definition is found at Section 389(1)(b) of the Act. Once the concept of redundancy at Section 

389(1)(a) is established, there is something further before it can be characterised as a 

“genuine redundancy”, and that is the requirement to comply with any obligation that is 

contained in a modern award or enterprise agreement that may apply to the employment. An 

indicative consultative provision contained within a modern award, can be found in the case 

of Clause 8 of the Clerks- Private Sector Award (2010), where it reads as follows: 

8. Consultation about major workplace change 

 

8.1 If an employer makes a definite decision to make major changes in production, 

program, organisation, structure, or technology that are likely to have significant effects 

on employees, the employer must: 

 

(a) give notice of the changes to all employees who may be affected by them 

 and their representatives (if any); and 

(b) discuss with affected employees and their representatives (if any): 

(i) the introduction of the changes; and 

(ii) their likely effect on employees; and 

(iii) measures to avoid or reduce the adverse effects of the changes 

   on employees; and 

 (c) commence discussions as soon as practicable after a definite decision has 

 been made. 

8.2 For the purposes of the discussion under clause 8.1(b), the employer must give in 

writing to the affected employees and their representatives (if any) all relevant 

information about the changes including: 

(a) their nature; and 

(b) their expected effect on employees; and 

(c) any other matters likely to affect employees. 

8.3 Clause 8.2 does not require an employer to disclose any confidential information if 

its disclosure would be contrary to the employer’s interests. 

8.4 The employer must promptly consider any matters raised by the employees or their 

representatives about the changes in the course of the discussion under clause 8.1(b). 

8.5 In clause 8: 

significant effects, on employees, includes any of the following: 

(a) termination of employment; or 

(b) major changes in the composition, operation, or size of the employer’s  

 workforce or in the skills required; or 

(c) loss of, or reduction in, job or promotion opportunities; or 
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(d) loss of, or reduction in, job tenure; or 

(e) alteration of hours of work; or 

(f) the need for employees to be retrained or transferred to other work or locations; 

or 

(g) job restructuring. 

8.6 Where this award makes provision for alteration of any of the matters defined at 

clause 8.5, such alteration is taken not to have significant effect. 

 

 

To make it clear: invariably while a position may be genuinely redundant in a 

layperson’s terms, if there is a failure to follow the consultative requirements under a modern 

award for example98, this will render a dismissal on that basis not a “genuine redundancy” for 

the purposes of the Fair Work Act 2009 (Cth), and therefore it will be captured by the 

definition of unfair dismissal for the purposes of Section 385 of that Act. 

 

5.4.2. Sharing of information facilitates resolution  

Seven out of the thirteen staff conciliators identified genuine redundancy cases as 

being a dismissal type that was potentially easier to resolve at this phase. Of the legal 

representatives’ group, three out of the four saw redundancy cases as being easier to resolve 

once better information was shared in relation to the business rationale. Invariably, the 

subject of complaint through the unfair dismissal remedy application is a challenge as to 

whether or not there has been appropriate consultation for the purposes of any requirement of 

a modern award.  

That is, while it may be accepted that there is no longer an operational requirement to 

have the job performed, or that there may be no other redeployment option, the applicant is 

aggrieved because she or he felt that the consultation process had not been complied with 

(Conciliator 2, 2019), or that there was a poor explanation of the original decision. It may 

 
98 As is the test at Section 389(1)(b) of the Act. 
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also be the case that the employee is more aggrieved with the way they have been treated, 

rather than whether the dismissal was fair or unfair (Conciliator 5, 2019). This may often 

prove problematic where matters do not resolve, as Section 392(4) of the Fair Work Act 2009 

(Cth) specifically prevents the FWC from including within any arbitrated compensation 

amount, a component for shock, distress, or humiliation, or other analogous hurt, caused to an 

employee by the manner of their dismissal. 

 

5.4.3. Dismissing worker under the guise of redundancy  

Three of the four legal representatives identified cases involving employee 

redundancy as being somewhat problematic insofar as while those cases lend themselves to 

being easily clarified (Legal Rep 3, 2019), nonetheless dismissal under this guise can be used 

for other purposes either to attempt to remove good performing employees (Legal Rep 2, 

2019), to challenge management prerogative, or in direct opposition to a change agenda 

(Legal Rep 4, 2019). Where the stakes are not regarded as ‘high’, such as where only a small 

monetary amount of compensation is being sought, or where the employee may only seek to 

be given the opportunity to resign as opposed to having the termination of contract regarded 

as a dismissal, there is also an expectation that the matter will be easier to settle (Employer 

Rep 2, 2019; Ind Advocate 2, 2019;  Legal Rep 1, 2019).  Conciliator 2 indicated that where 

the issue is really one about process, rather than substance, then it is easier to resolve in these 

circumstances. She stated: 

 

if they’re not challenging the actual fact that the position has been 

made redundant, if they’re only challenging consultation, that’s 

usually more likely to resolve because if it just goes forward to 

arbitration, it’s not one thing that the Commissioner might be 

considering then potentially compensation might be awarded on 
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the basis of one or two weeks for consultation. If it’s part of the 

award or agreement of course. So those kinds might resolve 

easier if they’re not challenged.  If they’re not disputing that the 

job is gone then it really is just about the consultation. So that’s 

probably easier (Conciliator 2, 2019) 

 

On the other hand, four of the remaining staff conciliators identified the redundancy 

cases as being more difficult to resolve, as the following views demonstrate:  

 

There are certain situations in the workplace that people find a 

little bit more difficult to accept for example a redundancy where 

people are in a situation where they’ve done nothing wrong, it’s 

out of their control as to where they’ve ended up which is without 

work. ….I find the hardest ones might be that redundancy was 

where a situation where the person’s conduct, behaviour has had 

nothing to do with the outcome and just from an emotional 

perspective it makes it all the  harder.  (Conciliator 8, 2019)  

 

Genuine redundancies I find in most cases the employer believes 

they’ve done the right thing and they rely upon the actual 

redundancy payments that has been paid and therefore really are 

very unwilling to offer much in the way of resolution (Conciliator 

4, 2019). 

 

..there are .. elements within Section 389 of the Fair Work Act 

and if you can get the respondents to articulate either the job is 

no longer required even if they have consulted and seen that there 

was no opportunity for redeployment, or we can have some very 

full and robust discussions around that, you can often resolve that 

with people being understanding at the end that yes you know, 

you were chosen for redundancy but it wasn’t on your 

performance......so you know, this is what happened and you 

know, you’ve got another job and these things have moved along 

and of course too … the sixty or seventy thousand dollars that 

you got in severance pay, you’ll have to hand that back.  … and 

then all of a sudden okay, alright, I’ll come to another outcome 

and they’ll generally, generally resolve for redundancies. 

(Conciliator 5, 2019) 

 

The redundancy ones … can be very, very difficult,… you know, 

they’ve complied on the face of it with a genuine redundancy, 

they’re paid the entitlement and often it might be a large 

entitlement and the applicant just doesn’t accept it. So they are 
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very difficult as well because the respondent doesn’t want to pay 

anything, they’re not here to pay anything... They will go all the 

way to a hearing. And the applicants then have to think long and 

hard about whether or not they’ll challenge it because sometimes 

they do and then they drop out along the way.(Conciliator 11, 

2019). 

 

The other circumstance in which genuine redundancy cases do not settle at staff 

conciliation is in the case where there is industrial controversy between a union and employer 

at the workplace and what is at challenge is whether or not the circumstances for redundancy 

should arise at all in the first place (Legal Rep 4, 2019)99.   

 

5.5. Performance based dismissals 

Given  that there was no consensus as to any particular dismissal type more or less 

likely to resolve at the conciliation stage, it is unsurprising that the views of the interviewees 

varied widely in the case of terminations alleging unsatisfactory work performance. While  

one legal representative considered such matters based on performance and capacity to be 

easier to resolve (Legal Rep 2, 2019) others considered that it would very much depend on 

the strengths of the case (Ind Advocate 2, 2019) or the personalities of the parties (Ind 

Advocate 3, 2019). In fact where there existed personal relationships and a strong sense of 

personal grief, such matters were viewed as being more problematic (Legal Rep 4, 2019).  

 

5.5.1. Challenge to reputation and professionalism 

A reason advanced for why performance based dismissals may be more intractable is 

that often at challenge was the professionalism of an employee against the organisational 

practices of their employer (Legal Rep 1, 2019).  In the case of a large employer such issues 

 
99 This demonstrates that the two categories of conflict – strategic and environmental (category one) and task 

allocation and task based (category two) may sometimes be overlapping.  
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may be seen to run at the heart of what they do. Yet this may not in all cases be an 

impediment to early resolution of an application for unfair dismissal remedy, particularly 

when compared to the smaller ‘Mum and Dad’ business that are on occasions overwhelmed 

by the emotional and personal aspects of being taken to a third party Tribunal by an 

aggrieved former employee (Union Rep 2, 2019).  

A dismissal decision that is based on unsatisfactory work performance can be a more 

difficult one to resolve in circumstances where employees may feel that they have done 

nothing wrong (Conciliator 8, 2019).  Yet “ it is a rare case when people concede that their 

performance is sub-par” (Conciliator 9, 2019). While once the threat of ‘having dirty laundry’ 

exposed before a tribunal was seen as a disincentive to pursuing a claim based on 

performance, there are now respondents who aren’t worried about reputational damage and 

applicants who want to be vindicated (Conciliator 6, 2019).  

 5.6. General conclusions 

To recap, there was no consensus among interviewees that some types of unfair 

dismissal decision are more or less likely to be resolved by conciliation.  While the cases of 

serious misconduct and genuine redundancy were seen by some of the staff conciliators to be 

easier to resolve than others, this may be in part due to the fact that there are statutory 

definitions that shape whether or not these dismissal types fall inside or outside of the 

statutory ‘unfair dismissal’ regime. Once that factual backdrop is determined, it may often be 

easier for such cases  to resolve, where prospects of success become, at least in a prima facie 

sense,  all the clearer.  There was no consensus among the interviewees as to whether other 

dismissal types were more likely to resolve at the staff conciliation phase. 
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5.6.1. Importance of the strength of the case and the way parties conduct themselves 

 Several of the employer representatives expressed the view that it was not so much 

the type, but the strength of the case that was the key consideration (Employer Rep 1, 2019). 

The conduct of the parties was also seen as being a significant influence as to whether matters 

resolved at the staff conciliation phase. Whether an employee has contributed to the conduct 

the subject of the dismissal is often regarded as a key determinant, as was noted: 

 

In most other cases you got situations where they’ve played some 

part in the outcome. And whether they agree with the extent of 

their part or otherwise in terms of the reasoning and how the 

extent of their behaviour or misconduct or whatever it is that’s 

going on there, they have played some kind of part and they can 

have some kind of sense of self-reflection which allows them to 

kind of maybe understand that really it could go either way and 

this is my perception and there’s going to be a different 

perception. (Conciliator 8, 2019). 

 

Occasionally the point or where an applicant cannot perform the 

entire requirements of the work and they just feel it’s not fair 

because these events that have happened and result in my losing 

my job are nothing really to do with me. I haven’t had a wrong 

in what has occurred. And they can be more difficult to resolve 

because people are, you know, take classic Shakespeare and think 

they’re railing against the slings and arrows of outrageous fortune 

and that can be hard to resolve. (Conciliator 13, 2019) 

 

 

5.6.2. Importance of genuinely wanting to resolve the conflict  

But whether or not a party was open to resolution in the first place, seemed to be a 

driving influence at the conciliation phase (Employer Rep 3, 2019). The issue may be one of 

principle: it could be the case that the dismissed worker may wish to harm the company in 

some way, or it may be the case that the applicant requires vindication or their name to be 

cleared in order that they can move on from the termination decision (Ind Advocate 3, 
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2019)100. The personality and likability of the applicant was also flagged as a possible 

stumbling block in cases where the emotions of the parties came into play (Ind Advocate 2, 

2019).  What is nonetheless clear, is that the dismissal type does not play a critical role in 

how matters resolve and there is no one dismissal type within the 11 classifications 

established, that is viewed as less likely to be resolved during the first phase of staff 

conciliation. Let us examine this issue closer, by isolating what may be some of the main 

factors that influence why matters do not resolve at conciliation.  

  

 
100 It may even be more a simple function of the fact that the industrial relations frame of reference that informs 

one of the parties as to the approach to take, assumes a non-negotiable stance, that allows no room for 

compromise.   
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Chapter 6  

Factors that influence why matters do not resolve at conciliation 

 

The second question  asked within this thesis is what are the main factors that 

influence why matters do not resolve at conciliation?  When this question was first posed as 

one of three research questions to be pursued, it was done more with the staff conciliation 

activity in mind (phase 5). Though as time progressed and the data from the interviews began 

to make clear that there was now an additional conciliation activity on offer in the form of a 

Member Assisted Conciliation (MAC) – this required that the question was explored in the 

context of conciliation taking place in two different time periods (phases 5 and 6). That is, in 

the case of the staff conciliation, they are normally conducted within several weeks of the 

dismissal application having been received, whereas a MAC could take place any time 

thereafter up to and including the date of any proposed arbitral hearing.  

While some of the environmental forces such as time, additional cost and even levels 

of emotion may vary depending upon at what stage the conciliation activity is conducted, the 

essential considerations as to whether parties are prepared to resolve unfair dismissal remedy 

applications by agreement as opposed to arbitration, nonetheless remain.  

 

6.1. Motivation of the parties  

 As a starting point to understanding what are those factors for why matters do not 

resolve at conciliation, perhaps one needs to return to the motivation of the parties. That is, 

what is motivating an applicant when making the application for a remedy and what is 

motivating an employer to defend the dismissal decision. The staff conciliators had mixed 

views on whether the true motivating factors as to what the applicants were seeking to 
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achieve through their application were always clear. As mentioned earlier, one reason for the 

respondents’ mixed views was that the 21 day window does not necessarily allow them the 

opportunity to think through the issues. Moreover, a lack of knowledge of the jurisdiction 

may make the parties unclear as to what they really want at that time (Conciliator 11, 2019). 

This may be a function of the fact that the initial F2 application has a standard set of 

questions and that it is not until the conciliation proper, that a true understanding of what the 

parties want is revealed (Conciliator 1, 2019). Others suggest however, that you can gain a 

fair idea from the application (Conciliator 9, 2019; Conciliator 13, 2019). 

 

6.1.1. Initial impressions of the staff conciliators  

From a process point of view, over a third of the staff conciliators were happy 

enough to wait until the conciliation activity in order to understand what motivated an 

applicant to make an application. The reasons for this varied. For example, one conciliator 

did not see the need to have all that information available before the process commenced. 

She did not see her role “to test the information or make their decision,” but only to get the 

parties to talk to each other (Conciliator 2, 2019). On occasions the lack of coherency and 

clarity of the application can mean that the matters at issue may not be well addressed 

(Conciliator 3, 2019). In fact one estimation was that only 30 per cent of applications 

provided a clear indicator as to what was being sought (Conciliator 4, 2019).  Some of the 

staff conciliators identified motivators such as personality, property and feelings (Conciliator 

5, 2019), and wanting to bring the employer to account (Conciliator 9, 2019). On other 

occasions, it was observed that from reading an application “one can write the script” as to 

what is being sought and the nature of the issues that will be raised (Conciliator 12, 2019).    
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6.1.2 The experiences of the applicants  

Like the matters themselves, the experiences of the direct parties at conciliation are 

wide-ranging. For example, Applicant 1 indicated that she never attended the conciliation 

conference and was only required to attend the arbitration hearing that was undertaken by 

telephone. Interestingly, Applicant 1 said that she “never even met the advocate. All our 

dealings were on the phone and email. I didn’t have to bring other witnesses”. In contrast, 

Employer 2 reported that during the staff conciliation process, neither party wanted to 

concede any ground whatsoever. From the employer’s point of view, “we were just wanting 

to close the whole process down”. In this regard, the conciliation process was seen by the 

employer as “the biggest waste of time”. Employer 2 stated:  

The parties were polar opposites, and there was no way that they 

were going to reach agreement. It was good that we stood up and 

said no we are not paying this one out we are going to stand by 

the decision.  

 

Following his dismissal, Applicant 4 had no further contact with his former employer 

prior to conciliation. Instead, the staff conciliation took place and the decision-maker of the 

employer did not participate as he was no longer employed by the company at that stage. The 

Applicant stated: 

 I would have been happy if they would have settled – if they 

offered right amount of money as I was unemployed. 

 

In the case of the former media network employee, the primary reason for the matter 

not settling at conciliation was the fact that the parties were a reasonable distance apart. 

According to Applicant 4, the company had put to him an offer equivalent to 4 weeks’ base 

salary, but as his base salary only formed approximately 60 per cent of his take home pay, in 

effect the offer was a little over two weeks. The former employee was critical of the role of 

the staff conciliator during the telephone conference. According to the applicant, he felt:   
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The most discernible issues identified within the initial application (Form F2) and 

response (Form F3) from the parties were: the querulous complaint; where an applicant is 

seeking reinstatement only; the personality and language that underpins the application; the 

unrealistic expectations of what the application can achieve; and other agendas, such as an 

industrial relations motive from an industrial organisation. Having been apprised of the 

materials prior to the commencement of the conciliation, several of the staff conciliators felt 

that there was no conciliation that could not be resolved or at least ‘given a go’, so to that 

extent some of the underlying premise to this question was challenged.  

 

6.1.4 Identifiable characteristics that indicate application may not resolve 

Ten of the thirteen staff conciliators believed that certain cases from the outset have 

characteristics that suggest they may not resolve at conciliation. For example, cases where an 

applicant was seeking reinstatement as the only outcome, and where the parties are at 

complete odds with each other were cases in point (Conciliator1, 2019, Conciliator 2, 2019, 

Conciliator 8, 2019). For others, it may be the presence of a union that gives a suggestion that 

the matter will be taken to arbitration (Conciliator 5, 2019). In other cases, applicants may 

just want their day in court, and for some that may mean ‘dying in a ditch’ if need be. One 

observation was that for certain cultural groups litigation is a way of life, they come from a 

jurisdiction where you ‘fight it out’(Conciliator 13, 2019).  In either case these two themes of 

reinstatement and needing to have one’s day in court, for whatever reason, permeated the 

views of the parties. 

Against both of those backdrops resolution by way of conciliation appears elusive. 

There is no compromise position on offer and on that basis, in the absence of a facilitated 

agreement, arbitration, or at least referral to the next phase of the conciliation and arbitration 
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process, is the only desirable option. Clearly there are difficulties that arise out of this phase. 

Neither conciliation nor representation is as simple as it sounds; however, there are some 

general themes that run through the narratives of the representatives. When examined as a 

whole, the following factors have been identified by the interviewees as affecting why 

matters do not resolve at the conciliation phase:- 

(i) On the basis of policy or principle; 

(ii) Due to high levels of emotion;  

(iii) Where reinstatement is being sought;  

(iv) Based on the unrealistic expectations of the parties;  

(v) The issues of attitude and conduct of the parties, including that of their 

representatives; and  

(vi) Other, including systemic issues, time constraints etc.  

 

 

6.2. The identification of matters of policy and principle  

The factors of policy and principle are ones that are easily intermingled, although it is 

accepted that in various analysis of private and public rights that the distinction between what 

exists as matters or policy versus what are matters of principle, are well drawn (Jaffey, 2020). 

In the course of this research various interviewees have, whether deliberately or otherwise, 

adopted the combined expression of  ‘matters of policy and principle’, giving the impression 

that the discrete concepts can be used interchangeably.  

As a general rule, the expression ‘policy’ where it has been used, is more likely part 

of a general course or plan of action that has been endorsed whether formally or informally, 

by a government or entity. Matters of principle on the other hand, are associated with values 

and moral motives.  It also could be the case and the history of industrial relations is replete 

with such examples, of parties to a dispute adopting reasons for assuming the position that 

they have based on frames of reference that may be at odds with each other. With that caveat 

established, even before the commencement of a conciliation process, staff conciliators can 



 

 

 

 

 189 

 

often detect in the Form F2 (the application for an unfair dismissal remedy) and in the Form 

F3 (the employer response) whether parties are going to adopt a position reliant on matters of 

policy or principle (Conciliator 9, 2019; Conciliator 11, 2019; Conciliator 13, 2019). In the 

case of employees, the information contained within their Form F2 can be suggestive of an 

approach whereby the dismissed worker is “going to fight [the dismissal decision] no matter 

what” (Conciliator 11, 2019). According to Conciliator 13 (2019):  

there’s a certain category who you think …just on the pages of 

their submissions - it’s a matter of principle and they’re going to 

die in a ditch over whatever that principle is and they’re never 

going to get settled.   

 

One view was that there are usually undercurrents in these matters and they come out 

for most parties in conciliation (Conciliator 9, 2019).  In such cases, the principle being 

pursued may be one of social justice (Conciliator 6, 2019), or nothing more than “wanting to 

have a crack at the employer” (Conciliator 13, 2019). It may also be the case that an 

employee has convinced themselves that proceeding is the proper thing to do and that 

“nobody can convince them otherwise” (Conciliator 12, 2019).   

In the case of  an employer, it may be that a lot of ‘scarring’ is already in place and 

that the relationship between the parties has deteriorated to such an extent that an employer 

would rather run the risk of loss than reach agreement (Union Rep 4, 2019). Alternatively, it 

could be simply a case of an employer not wanting a repeat of the behaviour or reason for 

dismissal and so needs to take a positional stance (Ind Advocate 3, 2019).      

 

6.2.1. ‘Go away’ money  

A common issue that has been raised by interviewees when describing their 

experiences within the conciliation phase, is the reluctance by some employers to make any 
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financial offer to settle, despite the obvious commercial reasons for doing so101. That is, it is 

not uncommon for employers at this phase to adopt as a matter of principle, the position of 

“not paying the bastard another cent” (Employer Rep 1, 2019). This could be because of the 

level of animosity that has developed between the parties, or where there is a view that 

resolution is a ‘concession of a wrongdoing’ that should not be made102. Invariably these 

difficulties in financial compromise have been attributed more to the experiences of the 

smaller, rather than larger-sized employer (Employer Rep 3, 2019). What has earlier been 

referred to as ‘piss off money’(Legal Rep 2, 2019) can be a sensitive issue, but according to 

one conciliator “it must be what (employers) are thinking”, and if viewed from an economic 

point of view, will mean that “they have an option to wrap up a matter, get a release and have 

nothing more to do with the applicant” (Conciliator1, 2019). 

 It is this view that often infuriates an employer who, where they have lawfully 

effected a justified dismissal decision, are being economically compelled to pay some 

compensation for no other reason than the employee has initiated an application for remedy.  

The argument runs that in a ‘no costs jurisdiction’, there is little accountability for the 

conduct of an employee in such instances.  

It has been described as: 

trying to get the matter resolved, so that both parties can walk 

away unsatisfied but have a resolution, as opposed to just walking 

away unsatisfied without having a resolution (Legal Rep 3) 

  

 
101 Those commercial reasons being, that it would be cheaper to submit to a claim at compensation, rather than 

incur the ongoing costs and time of defending the decision in the FWC.  
102 That is, it is very difficult for an employer who genuinely believes it has doing nothing wrong to offer some 

amount of compensation in such circumstances.  
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The conciliation phase is clearly an environment where representatives often 

endeavour to convince an employer, that “being in the right is not necessarily as important as 

the commercial reality of settling the matter” (Employer Rep 2, 2019).  

 

6.2.2. Taking a positional stance for policy reasons  

Yet there are many reasons that have been identified for why an employer would wish 

to defend its dismissal decision as a matter of policy. As mentioned above, it may be nothing 

more than an employer not wanting a repeat of conduct that gave rise to the dismissal 

decision, and so forming the view that it needs to take a positional stance (Ind Advocate 3, 

2019). For example, where an employer may have adopted a policy of absolute intolerance to 

a behaviour or breach (Union Rep 5, 2019), or where the claims and counter claims from 

employer and employee alike were so entrenched (Legal Rep 1, 2019) that there was simply 

no capacity to achieve a compromise position.  

A positional employer in the case of serious misconduct may have no interest in 

making any offer of compensation, even if it was just to reinstitute the paid notice period103. 

Those instances, where one party simply will not move, create a scenario where an applicant 

is either faced with nothing or is forced to continue the pursuit of the claim moving closer 

and closer to arbitration (Union Rep 2, 2019). 

It is also likely that pursuing matters of policy is something more frequently 

undertaken in the case of larger employers (Legal Rep 1, 2019; Union Rep 1, 2019), 

particularly where they have a desire to ensure that a precedent is not established.  In such 

cases a large employer often has the wherewithal so that it may wish to have clarified a legal 

 
103 In the case of dismissal for serious misconduct, there is no obligation on an employer to pay an employee for 

the period of notice of termination which is otherwise required under normal circumstances where an 

employment contract is being brought to an end.  
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issue whether it be a jurisdictional point, or an issue with more practical effect, such as the 

interpretation of whether or not a genuine redundancy defense was established (Legal Rep 4, 

2019).  

 

6.2.3. Experiences of the applicants and their representatives 

The scenarios in which employees or their representatives pursue matters for reasons 

of policy or principle are also many and varied. The first case that well illustrates this issue is 

that recalled by Union Representative 1 who represented a union member who had been 

dismissed from employment for fraudulently claiming workers compensation. In that case the 

employee had professed her innocence to the allegation and had sought reinstatement of 

employment. The case of Union Representative 4 was of a similar type. The employee had 

been accused of personal aggression toward a co-worker in an environment where there had 

been a long-strained relationship between the parties at the workplace and the only remedy 

that was being contemplated was that of reinstatement.  In that case, it was a matter of 

principle for the employee to defend himself against the allegation of aggression.   

Legal Representatives 2 and 4 told similar stories where issues of either integrity or 

profession of innocence gave rise to positions where the aggrieved employees wanted 

reinstatement as a matter of principle, something which was not on offer during conciliation. 

A good illustration of how the ‘matter of principle’ position was pursued can be seen 

in the case of Applicant 5, an unrepresented party. Both Applicant 5 and the individual 

franchisee represented themselves at the staff conciliation phone conference. While the 

applicant did not approach the employer to endeavour to settle the matter, according to the 

applicant, the employer did contact him, “trying to convince (him) to drop the case”. The fast 

food worker said that what he was intending to achieve at conciliation was to hold the 
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franchisee to account for the way he treated his staff and customers. It was a matter of 

principle.  

 

6.2.4. Related matters outside of the dispute 

In the case of applicants represented by union organisations, matters of policy and 

principle can on occasions also include reasons outside of the dispute. Examples were given 

of where parallel negotiations may be taking place in a workplace in relation to other issues, 

and the union wishes to reinforce its role as a protector of workers’ rights (Legal Rep 3, 

2019); or where the union may have a policy of supporting long-standing members, even 

where the merits of the case are not that strong (Union Rep 5, 2019)104.  It may be nothing 

more than the need to be visible at a workplace and be seen to be defending the rights of  

members (Union Rep 1, 2019).   

 

6.2.5. The clearing house   

The identification of matters of policy and principle at the staff conciliation phase 

may be the first time that these issues are effectively tested and canvassed between the 

parties. In some ways then the role of the staff conciliator is very much one of ‘reality 

checking’ some of the premises on which these policies and principles are established or 

relied upon by either side.  

For example, where dismissed workers were trying to clear their name in the case of 

serious misconduct, the attendant process was described in this way: If (the allegations are) 

true then the decision is valid, if not  - then unfair; there is no middle ground (Union Rep 4, 

 
104 This issue was flagged several times in the case where unions were involved in enterprise bargaining 

activities at a workplace.  
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2019). In the case reported by Legal Representative 2, he described a circumstance where the 

allegation of employee theft hinged upon the counter-claim that the property, claimed to have 

been stolen, could not have been stolen by the dismissed worker. In the case of Legal 

Representative 4, the issue, insofar as it concerned the violation of OHS rules, was all about 

whether or not a heavy duty vehicle driver involved in a workplace accident should give rise 

to a dismissal from employment. Again, it was very much a matter of obtaining clarification 

from the Tribunal in support of the principle or policy position that had been adopted. 

Where the policies and principles may weaken or subside under interrogation by a 

staff conciliator, this becomes one less obstacle in the way to achieving the resolution of a 

dismissal grievance. If, on the other hand, the employee, employer or their representatives  

remain resolute in pursuing a matter in part or in whole on this basis, then it is likely to be an 

issue that will resurface at the next phase of the conciliation and arbitration process.  

 

6.3. Impact of high levels of emotion 

It is understandable enough if the employment contract is one of the most significant 

contractual arrangements that an individual will enter into, that its termination, particularly 

where questions of justification are at issue, will fuel a wide range of emotional responses by  

both employee and employer. For example, it has been observed that it is very hard to guide 

an applicant when they have such emotional hatred against their former employer (Union Rep 

2, 2019). Long-serving employees in particular are said to be confronted by dismissal 

decisions and go into the conciliation process with a high level of emotion and distrust (Legal 

Rep 1, 2019).  Yet employers too can equally hold the view that they “are not paying that 

bastard another cent” (Employer Rep 1, 2019) .Where matters of emotion and characteristics 

of the parties are concerned, despite the process of going to hearing being quite draining and 
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stressful (Union Rep 1, 2019), it is not uncommon for such comments to be made as “I would 

rather spend money on lawyers then give it to that grub” (Union Rep 2, 2019). Yet as one 

representative stated: 

 

The level of acrimony where parties can’t even stand being in the 

same room doesn’t happen very frequently but does happen. … 

Employers have said to me long ago, “I would rather pay the 

money to you than to pay it to that employee”  and I have said to 

them ok fair enough and when even if you win and they get the 

bill at the end they blow up – and now even if they said it is the 

principle of the thing – I say you won’t be saying that in 18 

months’ time. (Legal Rep 2, 2019) 

 

Of course the applicant too can play a significant part in the way in which she or he 

views the case prospects and utility of pursuing a matter through to arbitration. One 

representative said that it was not uncommon for an applicant to be heavily and sometimes 

aggressively represented by a spouse or relative that exacerbates the situation (Legal Rep 4, 

2019). The fact remains though that humans do take umbrage when terminated and where it 

is not justified (Employer Rep 2, 2019).   

Where there is more just emotion as opposed to logic or any 

wrong in what has occurred, they may tend to be fairly difficult 

to resolve (Conciliator 13) 

 

On occasions this unbridled emotion may be brought on by the input of relatives (Ind 

Advocate 1, 2019; Union Rep 5, 2019), or may be more symptomatic of the smaller employer 

who may adopt a less commercial approach than a larger one, and where associated with a 

more personal involvement simply do not see they have done something wrong, and believe 

that any resolution is a concession of such wrong doing (Employer Rep 3, 2019).  

 

I think that happens mostly when it’s small businesses and there’s 

a lot of personal emotional conflict involved. I don’t think big 

corporations, I mean big corporations want it to be done and gone 

but that’s from a commercial perspective. You know, they know 



 

 

 

 

 196 

 

they’ve wasted a lot of time on it, they just don’t need it and 

they’re very clear that that’s a commercial decision (Conciliator 

12, 2019).   

 

The personality and likability of the applicant was also flagged as a possible 

stumbling block in cases where the emotions of the parties came into play (Ind Advocate 2, 

2019), and is another feature that can often provide signs that a matter may not be easily 

resolved. It could be the case that the applicant may feel maligned as a result of the dismissal 

decision, and that nobody ‘wants to give an inch’ as it will show a weakness of resolve 

(Conciliator 2, 2019). There is also a view that some parties are conciliatory and others are 

not (Conciliator 3, 2019). 

6.4. Desire for reinstatement 

The quest of employees seeking reinstatement was frequently raised by interviewees 

as they were taken through the various stages of the unfair dismissal resolution process. 

Despite the fact that it was referred to as the “elephant in the room” (Employer Rep 2, 2019), 

there remains a view that where applicants have good prospects of success, it is a remedy that 

still will be pursued (Union Rep 3, 2019). Yet even if an applicant is in pursuit of that 

remedy, there is certainly no guarantee that it will be achieved, as Legal Rep 4 stated:  

 

even when there is a successful outcome - the outcome is rarely 

reinstatement even though that is theoretically the first remedy 

considered and therefore, employees will be left with that same 

equation which is they might get some compensation which will 

be helpful but won’t last forever. 

 

At the Member Assisted phase, the quest for reinstatement is regarded as one of the 

biggest barriers to a negotiated settlement and is a category of case that rarely is agreed to at 

conciliation (Commissioner 3, 2019; Commissioner 5, 2019; Pres Member 1, 2019; Pres 
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Member 3, 2019;  Pres Member 4, 2019). This may nonetheless be a changing phenomenon, 

as there is a view that fewer people are seeking reinstatements these days and that this may be 

more due to workers becoming more transient, where a worker can be dismissed one day and 

start work down the road the next week (Employer Rep 2, 2019; Union Rep1, 2019). 

 

6.5. Excessive or unrealistic expectations of the parties 

Another major factor or influence as to why matters do not resolve at conciliation is 

where the claim is excessive or unrealistic, often depicted by the filing of voluminous 

materials by self-represented applicants (Conciliator 9, 2019; Conciliator 12, 2019). An 

example of an excessive claim is where the applicant or certain representatives “seek for 

example $1 million which is an impossibility” (Conciliator 9, 2019). Another example of 

being unrealistic is where a party has an extremely inflated view such as where it is suggested 

that she or he never has done anything wrong (Conciliator 12, 2019).  

As a sub-category within this class, the querulous complaint has been described by 

conciliators in different ways:- 

 

the material they provide is usually excessive, I can form a view 

that the applicant is not going to be satisfied with anything that is 

going to come out of conciliation (Conciliator 1, 2019)   

  

the applicant who has lodged 100 pages (Conciliator 11, 2019); 

 

where there are pages and pages of an application including 

attachments (Conciliator 5, 2019); 

 

 a large and voluminous application (Conciliator13, 2019) 

 

This appears the consequence of two factors: the first is the absence of any vetting of 

the merits of a case, that is an essential first step where a representative is assisting a party. In 

this regard, all of the legal, non-legal and industrial organisation representatives interviewed 
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spoke of the importance of this first step. The second is a lack of familiarity with the purpose 

of the filing of materials in terms of the jurisdictional issues that need to be met when 

asserting unfairness in the dismissal decision. This is said to arise due to the lack of 

understanding as to the limitations of the law and the way in which compensation awards are 

made (Union Rep 3, 2019). 

That is, the language of the Form F2 application and F3 employer response, needs to 

be shaped around the legislative criteria that establishes what constitutes an unfair dismissal 

decision for the purposes of Section 385 of the Act. The impact of relatives in shaping these 

discussions has been seen to take place either directly or indirectly (Ind Advocate 1, 2019). A 

view that expresses some of that tension, has been explained in this way: 

 

One issue I think that is very common, is that by the time they 

come to you their views have been shaped by their discussions 

with their workmates, their spouse, their family members, or 

union organiser, so they often come to you with quite unrealistic 

expectations,  like “I have spoken to my brother in law’s cousin 

and he is a lawyer and he said that this should be worth millions 

of dollars” (Union Rep 5, 2019). 

 

The literature review in Chapter 2 mentioned that 42 per cent of the applicants who 

submitted to conciliation indicated that they were not satisfied with the outcome reached 

(TNS Social Research, 2010). There was a sense, amongst at least some of the conciliators, of 

the need to quell unrealistic expectations at this phase. One conciliator explained the situation 

in these terms:  

 

Usually talk about the median figure – 7 weeks in 2018 … 26 

weeks for exceptional cases; it is down to misunderstanding – 

some unrepresented applicants think they are entitled to 26 weeks 

– I guess it is about me talking them through that so they can keep 

it real (Conciliator 2, 2019) 
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It was recognised that sometimes parties are reluctant to agree to settle. For example the 

Applicant will say “that I can’t afford this – too difficult.” (Conciliator 11, 2019). Yet the 

question of whether or not the true resolution of the issue is really brought about by the 

conciliated settlement is not all that clear. One observation made was that applicants will pass 

comments, such as that the “respondent will still act like this”; or in the case of the employer, 

they too may understand the need to resolve the matter, but may not be convinced that they 

should have compromised to do so (Conciliator 13, 2019). The fact of the matter is that the 

process must conclude at some point and it is recognised that even if the parties do not settle, 

the conciliation has been taken as far as it can go (Conciliator10, 2019). One Conciliator 

observed  “that you get to the point that you may not be able to get a party to move from their 

initial position” (Conciliator 8, 2019).  

 

6.6. Issues of attitude and conduct of the parties 

The behaviour of the parties is seen to provide a blockage to effective resolution of 

matters at conciliation. Some conciliators say the purpose of the conciliation is to provide a 

forum for resolution, not argument (Conciliator13, 2019). There are criticisms levelled at 

parties that adopt a fixed view, a positional approach to the conciliation, where they won’t 

and can’t concede to the other side’s version of events or the other side’s position. A 

dissonance can take place when a representative’s initial instructions may be tested by the 

emergence of new information. Here there is a need to determine the factual matrix105 where 

the further discovery of new or conflicting information may bring about new challenges 

 
105 That is, the basis by which the claim for ‘unfair dismissal’ is being mounted. For example, an inability of an 

Applicant to explain how the ‘harshness’ criteria within Section 387 of the Act will be met during conciliation, 

may signal weaknesses in a case that both the Staff Conciliator and employer at conciliation will respectively 

seek to explore and exploit.  
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during the fact-finding phase (Union Rep 1, 2019). During conciliation, the consequence and 

tension between the client and representative are quite real, which means that if the 

instructions are not accurate a “conciliator will not be on your side”, and will caution you if 

the evidence comes out a particular way. Then you will be in trouble (Legal Rep 2, 2019). 

This need for verification of the facts has been expressed in this way: 

 

I was once told by a barrister that I wasn’t being paid to believe 

in my client, I was being paid to disbelieve them. So whenever I 

sit down with an employee, while I can be sympathetic, I also 

listen to the holes in their case and I point out there can be the 

danger of taking a matter to trial where the evidence may 

ultimately be against them. (Legal Rep 3, 2019) 

 

The impact of the effect of the attitude and conduct of the parties may also be 

apparent in the case where an applicant has been given poor advice about their prospects and 

remains fixed on that poor advice (Conciliator 1, 2019). As one Conciliator put it, “what is 

the point of negotiation if you are not prepared to negotiate” (Conciliator 2, 2019). Attitude 

and conduct of the parties, including their representatives at this point in time, have a large 

bearing on whether a matter is capable of being resolved. It is recognised that there is less 

likelihood of a good settlement if the other side is legally represented, aggressive or 

combative (Union Rep 5, 2019).  

This attitude and conduct will have a direct bearing on how far apart the parties are to 

resolving the issue. Where there may be feelings of emotional dislike toward the other party, 

or where the employee is totally upset with the conduct of an employer because of the 

dismissal, this may bring about a situation where the applicant is simply looking for his or her 

day in court (Employer Rep 2, 2019). 
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6.6.1. Attitude and conduct of representatives: help or hindrance ? 

In the 2000 study of the analysis of 1029 conciliation hearings, 75.7 per cent of those 

applications where the parties were self-represented were resolved as against an average 

settlement rate of 62.4 per cent (Ross, 2000). At first glance then, there is a positive 

assumption that the presence of a representative is less likely to achieve an early resolution of 

a matter. The capacity of representatives to influence the outcome of an effective conciliation 

is a significant issue. Not only may they be in a position to understand the approach adopted 

by mediators where they have some previous encounters with the process, but previous 

dealings are said to assist in working toward settlement goals (Hagglund and Provis, 2005). 

Certainly an ostensible lack of familiarity with the jurisdiction has been identified by staff 

conciliators as a stumbling block to effective communications.   

Yet while these settlement rates may point toward another conclusion,  ten out of the 

thirteen staff conciliators believed that the presence of representatives are more beneficial to 

the conciliation process. That is, that they are either calmer, less emotional, or, because of 

their involvement, there is less chance of discussions between the parties escalating. The 

remaining three conciliators made no positive comment one way or the other, in that they 

neither saw the participation of representatives as a particular help or hindrance. That is not to 

say that representatives can’t hinder the process, because it was said they are not always 

conciliatory (Conciliator 3, 2019), they can be pompous (Conciliator 12, 2019), adversarial 

and too legalistic (Conciliator 8, 2019), and may be more interested in representing their own 

interests than those of their clients (Conciliator10, 2019). There was a view that their 

involvement could also be detrimental as a result of the business model (see below) that they 

employ in representing parties in proceedings (Conciliator 11, 2019). On balance though, the 
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prevailing view was that representatives can contribute much and when acting calmly, can set 

the tone for the conciliation (Conciliator 7, 2019).  

Those representatives who adopted an adversarial and combative approach to 

conciliation were viewed as unhelpful:- 

 

They need to be realistic in understanding the jurisdiction as to 

what it can and can’t do - Not take a positional bargaining 

position, being open to negotiation. A willingness to provide 

information to support their claims eg performance of conduct 

issues – can be difficult for small business for example to do that, 

but it can be difficult without that to talk to an applicant about 

perceived performance or conduct issues about what a 

Commissioner may decide – where they are open and willing to 

provide that information the process would benefit. As difficult 

as it might be, just to conduct themselves in a respectful manner. 

(Conciliator 1, 2019) 

 

On balance though, the prevailing view was that by and large representatives 

contribute much to a good conciliation activity:  

That experience includes, that it is not a space for facts to be had 

out in any real way. A space where conducting submissions in an 

antagonistic way is not going to be helpful – indicating a 

willingness to be receptive to a settlement outcome. (Conciliator 

1, 2019).  

 

In the case of legal representatives, there was certainly a view that lawyers help the 

process (Conciliator 3, 2019), and that is it is a more professional and formal approach when 

representatives are involved (Conciliator 2, 2019).  

 

6.6.2. The business model of the ‘unfair dismissal’ representatives 

One category of representative that has caused much consternation among nearly half 

of all conciliators are those associated with the new ‘unfair dismissal businesses’ that have 

emerged over the last 10 years which provide specific non-legal advocacy and representation 
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services for aggrieved employees who have been dismissed in their employment. The unfair 

dismissal business has been described in this way: 

 

There are representatives that offer advocacy services as a 

business – they will put in a very basic application and they won’t 

seek instructions on the F3 response, until they are in conference.  

(Conciliator 1, 2019) 

 

A business model approach by some paid agents, that they will 

not end a conciliation til they complete a model. (Conciliator 5, 

2019) 

 

a business model generates argument and fees - No intention of 

settling or compromising means to an end. (Conciliator 13, 2019) 

 

The main criticism against these businesses was the perception that the 

representatives are representing their own interests and not those of their clients (Conciliator 

10, 2019). This can take the form of agents commencing an application and not being 

prepared to facilitate a resolution with their client because of their profit motive (Conciliator 

8, 2019), or where a settlement outcome needs to be 12 weeks’ compensation and no less for 

the business model of the paid agent to work (Conciliator 11, 2019). Where a matter fails to 

settle at conciliation, it may even see the representative withdrawing from the matter prior to 

it being referred to a Member for resolution (Conciliator 2, 2019).  

 

6.6.3. Conciliators’ prior dealings with representatives 

While nearly 25 per cent of the conciliators were of the view that prior dealings with 

representatives would assist in the process of conciliation, the majority view was very much 

that it would depend on who that representative actually was, and what those prior dealings 

were. The views ranged from prior dealings being a “godsend” (Conciliator 5, 2019) to being 

detrimental (Conciliator 11, 2019). The obvious advantage identified was where the staff 
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conciliator “knew how they operated” (Conciliator 1, 2019), as this can serve as a predictor 

‘where things may go’, based on past experience (Conciliator 2, 2019). For example, in the 

case where a representative may be quite regular and has a style of going four to five rounds 

of bargaining and then stops, this may require a change of strategy where that person is 

appearing (Conciliator 6, 2019).  

The benefits of prior dealing are said to be that it can assist in rapport (Conciliator 8, 

2019) and it helps in reality testing (Conciliator 7, 2019). Yet, the opposite is also possible, 

where the parties are seen as uncreative in bargaining (Conciliator 10, 2019), for example, 

give clients unrealistic expectations (Conciliator 5, 2019). A similar observation was made in 

the case of representatives who were “obnoxious” in their dealings (Conciliator 12, 2019),  

contributing to situations where their involvement is regarded as very unhelpful (Conciliator 

4, 2019).  

 

6.6.4. The self-represented applicants 

While there are certainly degrees of efficiency that can be provided where the parties 

are self-represented, such as conciliation sessions that may only take 20 minutes and the 

benefits of not having representatives “talking in their ears” (Conciliator 2, 2019), many of 

the conciliators were of the view that the conciliation process can be hindered by having 

unrepresented applicants (Conciliator 3, 2019; Conciliator 6, 2019). The reasons for this vary. 

For example, where applicants and employers appear directly, there is often seen to be too 

much emotion, and emotion does not necessarily align with technical breach (Conciliator 9, 

2019). It may also be due to their lack of procedural understanding or difficulty in explaining 

in a coherent way what their case is all about (Conciliator 3, 2019; Conciliator 4, 2019; 

Commissioner 9, 2019; Pres Member 7, 2019); and apart from being able to provide a 
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chronology of events they don’t understand how to address the issues, particularly the legal 

test for determining whether a dismissal is fair or unfair (Conciliator 3, 2019). One 

suggestion was that invariably the self-represented applicant has no idea what they are 

seeking, or the outcome that they seek is unrealistic, such as the case of an applicant who was 

dismissed for being late to work and was also late for the conciliation (Conciliator4, 2019).  

While only 106 of the 326 (33 per cent) arbitrated cases were identified as being 

undertaken by self-represented applicants, there was however a view among Members that 

“most parties” who initially are referred from the staff conciliation process are self-

represented (Commissioner 1, 2019, Commissioner 5, 2019). One estimate gave the figure at 

2 out of every 3 cases (Pres Member 5, 2019). What this suggests is that whilst, at least 

volume-wise, unrepresented parties may be more likely to be referred to Members post-staff 

conciliation (phase 6), represented parties are still more likely to proceed to arbitration than 

unrepresented parties. 

 

6.7. Fatigue during conciliation 

In a 2010 survey commissioned by the predecessor tribunal to the Fair Work 

Commission, 79 per cent of applicants, 76 per cent of respondents and 85 per cent of 

representatives responded that they submitted to the mediation process of the unfair dismissal 

jurisdiction because they wanted to avoid the cost, time, inconvenience or stress of further 

legal proceedings (TNS Social Research , 2010).  Put another way, 78 per cent of applicants 

“just want(ed) to get it all over with” (TNS Social Research , 2010). In response to the 

question asked of the staff conciliators, eight out of the thirteen had observed fatigue of the 

parties, with one conciliator estimating that it occurs in around 60 per cent of all cases 
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involving unrepresented parties. The remaining conciliators stated that they either did not 

observe the condition or did not characterise it in that way.  

 

6.7.1. Reasons for fatigue 

Fatigue could be attributed to a number of causes, including where the parties are 

frustrated and feel that their views are not going to be accepted. The first reason given for 

fatigue arises out of the solid resistance that is met by one of the parties as part of the 

dismissal resolution process. This is a phenomenon that was seen as more likely to impact on 

an applicant rather than an employer, in a situation where the applicant is more likely to agree 

to whatever settlement proposal is put or not – or may sometimes even just withdraw 

(Conciliator 1, 2019). Another reason for fatigue was when an applicant finds they are not 

going to get the outcome they are seeking, and it will be met with solid resistance. Examples 

of this include when a dismissed employee is accused of misconduct or fairly significant 

performance issues. The ongoing exposure to those claims is naturally hard for an applicant. 

The third type of fatigue identified is that where the process itself is regarded as too stressful 

and the applicant wishes to move on (Conciliator 2, 2019). It was said that people don’t like 

confrontation; that the natural instinct is “flight, fight or freeze” (Conciliator 8, 2019). 

Another observation was that parties, mainly applicants, are simply worn down, that the 

process and experience was “not what they wanted” or that they no longer wish to talk to the 

other side (Conciliator 5, 2019). The fourth category identified was of fatigue arising out of 

the power imbalance that may exist between the parties (Conciliator 4, 2019). An obvious 

example of a case of this type is that of the well-resourced employer who will simply hope 
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that the financial imbalance and capacity of the parties to litigate will be sufficient to distress 

or wear down the aggrieved worker106.  

For an employer, the impact of fatigue was seen to happen less often (Conciliator 1, 

2019; Conciliator 5, 2019). Nevertheless, in the case of an employer who has spent a 

significant amount of time on the process of terminating someone, they may be the ones that 

are exhausted at conciliation, where they are required to continue to devote more time to the 

justification of the dismissal decision (Conciliator 1, 2019). In the case of small businesses, it 

was observed that they too may suffer from fatigue, due to the personal and emotional strains 

arising out of the prolongation of the resolution process (Conciliator 12, 2019).  

 

I also think sometimes that’s used as a face-saving mechanism 

where parties sort of say, oh look, I just can’t do this 

anymore…And is that really fatigue or is that really just a 

recognition that that’s the best they’re going to get.  So 

sometimes I think it’s used as a justification….but that tends to 

be ..more the unrepresented applicant and a small 

business….sometimes I think you can tell that it really is genuine, 

that they just can’t deal with it but it’s also they’re starting to take 

on board.. what we say to them about, if you think this is tiring 

or difficult, then think about in arbitration where this going to be 

public, you’re going to be publicly humiliated by, you know, if 

the respondent is saying dirty things about you, they’re going to 

be saying it in front of a Commissioner, they’re going to be 

bringing evidence, they’re going to be challenging you, they’re 

going to be challenging your evidence etc.… And that’s why also 

we get to a point where they’ve started to see it but not got there, 

we will give some time, we’ll say I’ll help them open for five 

days while you go and think about it, we’ll continue to negotiate 

with each other because sometimes that’s just their expectation 

management  (Conciliator 12, 2019).  

 

 
106 Although it is recognised that a persistent applicant may adopt similar strategies to ‘wear down’ the stamina 

of an employer.   
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It would also seem that notions of fatigue may be more relevant at the staff 

conciliation phase rather than at the Member referral stage. One suggestion for why this is so 

is that by the time that the matter has been referred “they’ve already decided they’re going to 

proceed with the matter” (Commissioner 9, 2019). Strategies suggested by staff conciliators 

to overcome fatigue, included:- 

• Expressing sympathy and support to both sides privately, in acknowledgement that 

both sides may be finding the process difficult (Conciliator 1, 2019); 

• Clarifying the process and explaining what takes place in each of the stages within the 

process so that they can make an informed choice as to what they wish to do 

(Conciliator 2, 2019); 

• Flagging the business model to extract a certain outcome (Conciliator 4, 2019); 

• Holding the matter over in order to allow both parties to re-gather some energy 

(Conciliator 12, 2019); and  

• Explaining the consequences if the matter is unable to be resolved and the stress will 

simply continue (Conciliator 7, 2019).    

 

One view expressed by a Conciliator was that she had no role to play in the event that 

fatigue did set in. In that case it was felt that while it might be the Conciliator who could 

empathise with a particular party, it was not for her to agitate the position of one party over 

another and that she saw it as a matter of no longer retaining impartiality if she were to 

encourage one party who expressed fatigue to keep on going (Conciliator 8, 2019). 

 

6.8. Other determining issues 

There are other features of the conciliation process that are likely to influence the 

conduct of the parties and the way in which the various types of dismissal case are resolved. 

While some of these are structural in nature, such as the time constraints imposed on the 

parties, or the lack of knowledge that some of the applicants in particular bring to the process, 

there are also other issues such as the ordinary exigencies of life that naturally enough impact 

on the behaviour and decision-making of the parties.   
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6.8.1. Time constraints on the staff conciliation 

Six of the thirteen conciliators interviewed saw the time limitation of a 90 minute 

conciliation as creating difficulties and challenges in their role. As mentioned in Chapter 4, a 

typical schedule for a conciliator is to have three staff conciliations of an hour and a half 

starting each day at 9.15am, 11.15am and 2.15pm. Failure to achieve resolution within this 

timeframe was said to be frustrating and even somewhat professionally disappointing for 

conciliators.   

 

Frustrating if you are two hours in and the parties want you to 

refer it – because you have expended a lot of energy – it is 

actually quite exhausting trying to reason with people, 

particularly if a bit adversarial – I guess when they go back to 

back and you go into the next one, knowing the last one has 

settled, I guess you are on a bit of a down – because we like to 

help everyone – you do question what you could have done better 

– the time constraint definitely. (Conciliator 2, 2019) 

 

The view that seems to have been well shared is that 90 minutes does not allow the 

staff conciliators to get into discussions in great detail (Conciliator 1, 2019), and the number 

of cases set for each staff conciliator each week meant that there were a lot of cases to be 

dealt with within these time constraints (Conciliator 4, 2019; Conciliator 7, 2019; Conciliator 

9, 2019; Conciliator 10, 2019; Conciliator 11, 2019). This period is regarded as too short and 

it is difficult on occasions for representatives to ensure that their members feel satisfied with 

that time limit (Union Rep 4, 2019). Several of the industrial organisation representatives 

were quite critical of this ‘shuttle and churn’ approach (Union Rep 5, 2019) that emerged as a 

result. There were those who found the staff conciliation process in particular, coupled with 

the constraints on compensation, creating an environment that was not very effective.  For 

example, it was thought that: 
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The whole unfair dismissal process has been turned into a 

‘shuttle’ and ‘churn’ through as many cases as possible with 

Conciliators over the phone with a view to settle them…  Creates 

a culture for matters to be settled for low amounts. People who 

have been legitimately unfairly terminated have to either have 

their matter heard in arbitration or be prepared to have it settled 

for what may be a very low amount.   

The reality that people don’t get significant compensation orders 

despite their level or grievance or if they have a good case. Where 

there is an element of discrimination in a decision, (I) have a 

policy preference to go to State Anti-Discrimination Commission 

– have a bit more hope… six months’ cap is just an absolute cap 

– but people get way less as a remedy… Reinstatement is primary 

remedy but it is very rare. (Union Rep 5, 2019) 

  

This was a view shared by Union Representative No 3. The utility of the staff 

conciliation was also challenged on the basis that the forum lacked the same gravitas as when 

a Commission Member may be involved. It was said:  

 

If you were to adopt the old style model where there was an actual 

certificate issued which spoke about consequence, and it was 

directed, and wherever possible in person, the results would be 

better for the applicant and that’s twofold – both on the 

restorative justice component, and that’s one of the biggest things 

that got lost when they made the change – was that the person 

could sit there and force their employer into a room and have 

their say. That actually made them feel like resolution existed a 

lot more than the cash and that’s the biggest element that’s been 

missing since they made it a telephone session and then they can 

do a deal on the spot because they’ve got an authoritative figure 

in the form of a Member of the commission who can then give 

them some pragmatic advice as well about what it looks like 

down the road, far more than a public servant can. (Ind Advocate 

2, 2019) 
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Despite those criticisms, ten out of the 15 representatives107, were of the view that the 

Fair Work unfair dismissal process was more effective and more streamlined than 

comparable systems, such as state based anti-discrimination processes.   

 

6.8.2. Understanding other parameters of the system 

The other issue that has featured in relation to the difficulties faced by representatives 

when trying to advise parties at the staff conciliation phase deals with the limitations of the 

system itself, and the parties’ appreciation of these parameters. In the first instance, while an 

applicant may have a strong sense of injustice arising out of the dismissal decision, what their 

perception of fairness and justice may be can still fall outside of what the available remedies 

may provide for under the Fair Work Act (Union Rep 5, 2019). A case in point would be 

where an applicant would fail to factor in the need to mitigate their loss. She or he may be 

pursuing an outcome that loses its value beyond the conciliation phase, particularly if they 

secure employment and the quantum of compensation they may have initially been seeking 

needs to be adjusted downwards as a consequence (Ind Advocate 2, 2019; Ind Advocate 3, 

2019).     

 

The biggest one is about mitigation. Often, at conciliation, they 

don’t have a job, because often it will come in three or four 

weeks. So, they’re still in that job-hunting process. So, the burden 

is that you might be offered only three or four weeks or even 

seven weeks now, and explaining to them that the capacity to go 

to trial – if you get a job that pays more or you got paid your four 

weeks’ notice and then you’ve got another job in another three. 

Then you say well listen, if you diligently get a job like we tell 

you to, it might not be a commercially wise proposition for you 

and how much of a fight do you want to have for three weeks.  

(Ind Advocate 2, 2019) 

 
107 See Chapter 4 pages 114-115. 
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6.8.3. Employee finding new employment during the process 

One obvious consequence of the dismissal decision is it places the dismissed worker 

for the most part in a conundrum. That is, does the worker pin all their hopes on seeking 

reinstatement in employment, or do they go and find another job? In the case where a worker 

has obtained another job, or there was a likelihood of obtaining another job, it was viewed as 

more likely that the matter would resolve (Union Rep 5, 2019). One interviewee said that 

where an employee has found employment it is unlikely that they would wish the matter to go 

to arbitration as they often do not want to take leave from the new employer, and often the 

emotion is stripped out of the grievance when they have a new job (Union Rep 2, 2019).  

The impact of job prospects may also be impacted upon by the location in which the 

dismissal took place. This factor was referred to as the ‘small town effect’ (Ind Advocate 1, 

2019), and was described in this way: 

 

So, in a small town, people talk, people know one another, you’re 

not as anonymous as you are in Brisbane or a big city. So, I think 

those dynamics sort of play a role in that particular matter and 

they do in other matters. The experience is, if you get particularly 

serious allegations or sort of ones, or sexual harassment issues, 

things like that that have led to the dismissal, that can in my 

experience feel like it’s compelling the applicant to have those 

matters tested more than, I guess, clearing their name.  (Ind 

Advocate 1, 2019) 

 

A similar observation was made in the case where the feasibility of reinstating a 

worker was at stake. It was considered that the difficulties of geographical isolation play a 

part in determining whether or not a worker in a remote location should be returned to her or 

his employment (Employer Rep 2, 2019).  
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6.8.4. Contesting of facts 

The difficulty in resolving a matter at staff conciliation or at the Member-assisted 

phase may be nothing more than the intransigence of the parties in conceding the facts of the 

case. The contested facts in such situations often cannot be resolved at conciliation. For 

example:  

 

the applicant says I was sacked, the respondent says I wasn’t 

sacked and the applicant would say well I heard what you said, 

the respondent was saying well it wasn’t a dismissal, we haven’t 

written you a letter on termination and the he said/ she said … 

that the real personal issue - the applicant hates the manager, 

they’re the ones that they want to take on and want to go on to a 

hearing because they want to stick it up for more..  you know they 

just.. need for the Commission to decide that I was poorly treated. 

Those are the ones that I find are most difficult to resolve and 

will ultimately go on to a hearing.   (Conciliator 5, 2019) 

 

6.9. Conclusions 

To recap, several primary reasons have been identified through the interviews as to 

why matters do not resolve at conciliation. The first of these is on the basis of some policy or 

principle, whether that be a company policy, a union policy, or a matter of principle as seen 

in the eyes of either the individual aggrieved dismissed employee, or her or his employer. 

Secondly, as the staff conciliation process may be the first occasion that the parties have had 

a real opportunity to vent their personal views, there is a high level of emotion which may 

cause blockages in effective communication; that in turn can compromise the capacity to 

reach resolution. It may also be a time when individuals are genuinely pursuing 

reinstatement, but it is most unlikely that this would be considered by the employer at 

conciliation. Another key issue identified is that pertaining to the attitude and conduct of the 
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parties. Issues such as being confrontational, positional, dismissive, belligerent, or overly 

legalistic can all create blockages to settlement at this phase.    

The role of a representative has been identified as another reason why matters don’t 

settle. Those reasons may vary from whether the approach adopted is conciliatory, their 

representative’s familiarity with the jurisdiction, and their own self-interest. Finally, the 90 

minute time constraints of a programmed staff conciliation, can also be seen as causing 

parties to fast-track their decision-making and become involved in what has been described 

as a ‘shuttle’ negotiation in a bid to resolve the matter within that time limitation.  

At the end of the day, where resolution has been unsuccessful and where various 

attempts have been made to resolve an application for remedy, individuals are entitled to their 

day in court. However, whether or not what a party is looking for in arbitration will be found 

by arbitration is a matter of opinion. As one representative stated:  

 

More than once, we’ve had to say to a client, the remedy you’re 

look for needs to be dealt with by a psychologist and not a lawyer. 

…… 

There’s only three buttons at Coles, ‘cheque’, ‘savings’ or 

‘credit’. There’s not justice, there’s not principles... if you are 

coming into this jurisdiction it is cheque, savings or credit (Ind 

Advocate 3, 2019).  

 

What seems to be emerging as the application for unfair dismissal remedy progresses 

through the phases of conciliation and arbitration, is that the true issues that give rise to 

workplace conflict and that in turn make it difficult to resolve, begin to emerge. It is here 

where it is useful to return to the definition that was first given to ‘workplace conflict’ in 

Chapter 2, that refers to it as:   

a serious disagreement or argument, arising out of ideas, 

decisions, actions or personalities of individuals, at places where 
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work is performed, that gives rise to the termination of 

employment108.  

 

 If the stumbling blocks to resolution of the application for unfair dismissal remedy 

are issues such as emotion, matters of principle and the attitude and conduct of the parties, 

then perhaps a greater attention needs now to be given to such factors as further attempts to 

resolve the dismissal dispute take place. The next chapter seeks to explore further how these 

factors ultimately are dealt with, when the unresolved applications for unfair dismissal 

remedy are referred to a member of the FWC.   

 
108 This definition is derived from the work of Sell et al (2004), Avery et al (1984) and Beres and Schmidt 

(1982).  
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Chapter 7  

Why do workers pursue arbitration? 

 

Before I now turn to address the third and final question within this thesis – that is 

why do workers pursue arbitration for the resolution of an unfair dismissal remedy 

application?  - it is worthwhile by way of a reminder, to return to the statistics at Table 1 and 

consider how many applicants are now referred to a Member of the Fair Work Commission at 

this next stage in the process (Phase 6). In 2015-2016, 70.9 per cent of the 15,028 applicants 

had by this phase, had their claims settled, withdrawn or determined.  Outside of those cases 

dealing with jurisdictional issues (7.5 per cent) - where final decision orders were issued such 

as extension of time, income threshold, minimum employment period and the like - there 

remained a pool of 20.9 per cent of applications still to be processed. Of these, we know that 

only 326 applications (2.2 per cent) were arbitrated to determine whether a person had been 

fairly or unfairly dismissed for the purposes of the Act. So what happened to the 18.7 per cent 

that ultimately settled or withdrew after the staff conciliation, but prior to or during 

arbitration, but before the decision was issued?   

 

7.1. Common types of case features and characteristics  

In the last chapter I have identified some common characteristics that have emerged 

as to why matters have not resolved to this point. It needs to be reinforced, that while there 

was no single dismissal type (reason for dismissal) that was identified by the interviewees as 

less likely to resolve at the staff conciliation phase, there were nonetheless some dominant 

factors that were identified as having influenced the conduct of the parties and the capacity of 

the dismissal dispute to resolve. These included whether they may have been a prevailing 
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organisational or union policy that governed the approach taken at conciliation; matters of 

principle; the need for parties to have a forum where the can ultimately vent their views;  the 

emotion and stress of  disputation that may cause blockages in effective communication; and 

the attitude and conduct of the parties.  

Despite identifying some of the factors that influence applications for unfair dismissal 

remedy reaching this phase, it was nonetheless important to commence the interviews with 

members of the FWC, by starting afresh and asking whether they could identify certain case 

features or characteristics of the parties that were common to those applications. While seven 

of the sixteen Members were of the view that there was no defining dismissal type that was 

more likely to get to this phase, of the others, misconduct (Commissioner 3, 2019; Pres 

Member 2, 2019; Pres Member 3, 2019; Pres Member 4, 2019) and genuine redundancy (Pres 

Member 5, 2019; Pres Member 6, 2019) cases were identified as featuring frequently. To a 

lesser extent, unsatisfactory performance cases were also identified (Pres Member 3, 2019; 

Pres Member 4, 2019). With that as the backdrop to the 2015-2016 data year, let us now look 

at the issues as to why matters proceed to arbitration.  

 

7.1.1. Who is bringing these matters to the Member referral phase? 

Before we consider the applications for unfair dismissal remedy that have been 

referred to the Members, let us look at who is bringing these matters to these phases of the 

conciliation and arbitration process. In the first place, there were a higher number of self-

represented matters (of no specific dismissal type) being referred to Members following an 

unsuccessful staff conciliation (Commissioner 1, 2019; Commissioner 7, 2019; 

Commissioner 9, 2019; Pres Member 3, 2019;  Pres Member 5, 2019; Pres Member 7, 2019). 

That view ranged from there being a pre-ponderance of self-represented matters - estimated 
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at two-thirds of all cases (Pres Member 5, 2019) - to maybe a “slightly higher level” of self-

represented applicants (Commissioner7). In this regard, Members have expressed difficulties 

with self-represented applicants understanding what the tribunal can and can’t award 

compensation for in unfair dismissal applications. Invariably, applicants will have residual 

claims for the underpayment of wages, for example, that they are also endeavouring to 

resolve through this process (Pres Member1, 2019). As a group, the attributes of the self- 

represented applicant have been variously described: 

  

With unrepresented parties, it’s most often the case their first 

time in the commission and they’re navigating the process for the 

first time and they’re not quite sure on what to expect. Although 

there’s a lot of material available on the commission’s website – 

we send out material to the parties on what the next phase of their 

application looks like and there are template documents that 

we’ve prepared that allow them to address the elements of the 

legislation that they have to address in order to bring a claim, it’s 

still a very unrepresented process. You can find that it’s only 

when they’re getting very close to the hearing that they’re able to 

fully appreciate what’s involved in arbitration. (Pres Member 1, 

2019) 

 

Several Members believed that there are common features among many of the self-

represented applicants: in they misunderstand the process; lack an appreciation of the 

legislation and case law; and have unrealistic expectations (Commissioner 9, 2019; Pres 

Member 7, 2019). The misunderstandings may account for why there may be slightly more 

self-represented parties at this phase (Commissioner 7, 2019).  

On the one hand the attributes of representatives were seen as assisting Members in 

their task including that they know the system, the limitations on the outcome, and the 

difficulties of establishing valid reasons of dismissal. Representatives also understood the risk 

and were prepared to enquire and to resolve (Commissioner 8, 2019).   Yet while it was felt 
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that representatives are more helpful at this stage and more inclined to do a deal 

(Commissioner 1, 2019), there were still occasions when dealing with a self-represented party 

was found to be easier (Commissioner 6, 2019). Cases in point would be where 

representatives may create expectations (Pres Member 5, 2019), or whether or not the 

representatives’ preferred style was arbitrary or conciliatory in nature (Commissioner 9, 

2019). According to one Member, a way of overcoming such issues, is:  

 

if I’m not getting anywhere with the representatives first and I’ll 

test that first... but if I’m not getting anywhere with them, I’ll just 

speak to the parties directly (Commissioner 8, 2019). 

 

One observation was that self-represented matters rarely succeed, perhaps because the 

applicants are either not well-educated or resourced and are grappling with the black letter 

law, while still wanting their opportunity to be heard (Pres Member 6, 2019). Yet this view 

does not accord with the 2015-2016 data where it would seem the success rate at arbitration 

for self-represented applicants (57.4 percent) is slightly higher than that for represented 

applicants (56.02 percent)109. Certainly Applicants 4 and 5 were both testimony to the fact 

that perseverance in these matters as a self-represented applicant can pay off. In the case of 

Applicant 4, he had made up his mind following the staff conciliation process that he wanted 

to proceed to arbitration. The advertising accounts manager was of the view that he had lost a 

large amount of money as a result of the termination decision, and despite the fact that he had 

now found a job, the pay was substantially less. A further reason for wishing to proceed to 

arbitration as a self-represented litigant was that, for him, the matter had become one of 

principle and justice. According to Applicant 4, the former employer had changed part of its 

 
109 Where unrepresented applicants = 108; represented applicants = 191; unavailable information, due to privacy 

or jurisdictional issues = 27 (Total n =326).    
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story in the submissions that they filed, specifically in relation to a meeting that gave rise to 

the dismissal decision. In fact the Applicant, who was suffering from a medical condition at 

the time, had been provided with no prior warning of the meeting and was not offered a 

support person to attend in such circumstances. Applicant 4’s vindication came about through 

a compensatory award, together with a finding by the Tribunal that it was problematic in the 

way that the disciplinary meeting had given rise to the dismissal.  

 

7.1.2. Referred serious misconduct cases 

While it was noted in Chapter 5 that more than half of the staff conciliators stated that 

serious misconduct cases can be more amenable to settlement, it was still observed by 

Members that these were one of the more dominant dismissal types to get to this stage (Pres 

Member 4, 2019, Pres Member 5, 2019, Commissioner 3, 2019). There was a view that 

‘dismissals for misconduct’ are the vast majority of cases that came to a Member (Pres 

Member 4, 2019), or at least were more prominent than performance-type cases (Pres 

Member 2, 2019; Pres Member 3, 2019); and that they were more difficult to reconcile than 

reinstatement matters as individuals were seeking vindication to clear their name 

(Commissioner 1, 2019; Commissioner 4, 2019). Having regard to the types of cases 

reflected in Table 2. Classification of dismissal decisions 2015-2016, that view can be 

substantiated when the dismissal types - Dishonesty (25), Misconduct (35), Personal 

Aggression (33) and perhaps some of the cases within Violation of Rules (6) are grouped 

together. Certainly, in the case of misconduct more broadly, where a party is seeking 

vindication, emotions and efforts run high. 

While the evidence at first blush appears somewhat contradictory insofar as staff 

conciliators claim that serious misconduct cases are often easier to resolve at Phase 5, they 
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are still regarded as falling into one of the predominant ‘reasons for dismissal’ that reach 

Phase 6. This may be more as a consequence of the fact that where the factual issues can be 

established, the prospects of success can be thereafter calculated with some degree of 

predictability. What would seem to be the case is that the remaining matters do not resolve 

because there is a lack of clarity in relation to determination of the factual issue. That is, it is 

still being contested. A recent illustration to the lengths that applicants will go to have their 

name cleared was provided in the case of Amanda Wallis v Two Towers Discretionary Trust 

T/A Two Torre Pty Ltd (U2018/4754) [2018] FWC 6775, in which Ms Wallis first had to seek 

permission from the Supreme Court of South Australia under Section 500(2) of the 

Corporations Act 2001(Cth) to commence proceedings against a company in liquidation 

(Commissioner 5, 2019), despite having it been made quite clear to her by the Commission, 

that no compensatory award would be made.  

The case of the care worker (Applicant 3) and his former welfare organisation 

employer demonstrated the position adopted by both parties in the case of serious 

misconduct: there simply appeared no real ground for negotiation, particularly as the 

applicant had initially sought reinstatement. Yet where these matters do not resolve and are 

referred to an FWC Member at Stage 6, they become more difficult to reconcile where people 

are seeking vindication or to clear their name (Commissioner 1, 2019; Commissioner 4, 

2019; Pres Member 2, 2019; Pres Member 4, 2019; Pres Member 5, 2019).  This view was 

supported by one-third of the representatives who stated that that serious misconduct cases, 

such as employee theft and personal aggression, were often more difficult matters to resolve 

at the conciliation stage (Employer Rep 1, 2019; Ind Advocate1, 2019; Legal Rep 2, 2019; 

Union Rep 4, 2019; Union Rep 5, 2019). In fact, any matters that compelled an applicant to 

test or clear their name (Ind Advocate1, 2019) were regarded as being ones where the 
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dismissed employees were prepared to proceed to arbitration if they must (Ind Advocate 3, 

2019; Legal Rep 1, 2019). 

 

7.1.3. The pursuit of reinstatement 

The pursuit of reinstatement was regarded by FWC Members as one reason why  

matters go to the Member-referral stage. Reinstatement was seen as a category of case that 

rarely is agreed to at conciliation (Commissioner 3, 2019; Commissioner 5, 2019; Pres 

Member 3, 2019), and for that reason is regarded as the greatest barrier to a negotiated 

settlement. (Pres Member 1, 2019).   Voluntary reinstatement is very rare (Pres Member 4, 

2019), and if there is no agreement, and if a party is not going to accept anything other than 

reinstatement or no reinstatement, there is no real alternative than to have the proceeding 

determined by arbitration.  Despite the view raised earlier within this thesis that there is some 

evidence of a changing approach to reinstatement and it may no longer be sought to the 

extent that it once was, certainly as a characteristic of a case, regardless of the dismissal type, 

it remains a primary reason why matters proceed to arbitration.  

 

7.1.4. Genuine redundancy  

‘Redundancy’ cases are seen as a category of dismissal type commonly referred to Members 

from staff conciliation (Pres Member 4, 2019). The referral, and cause, of the redundancy 

dismissal claims may result from large scale downsizing, it could be cyclical, or simply as a 

consequence of a ‘genuine redundancy’ decision, that otherwise would have been exempted 

from the unfair dismissal regime by virtue of Section 385(d) of the Act, but had been poorly 

explained by the employer, or poorly comprehended by the employee (Pres Member 6, 2019).   
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At first glance, this finding is somewhat perplexing because seven of the thirteen staff 

conciliators found these types of dismissal application a category of case that was easier to 

resolve at that phase; a view shared by three of the four legal representatives. Yet, as was 

mentioned in Chapter 5, the statutory definition of “genuine redundancy” creates an 

additional overlay insofar as there is a requirement not just for there to be a redundancy per 

se, but that the employer has undertaken the appropriate consultation requirements as a 

precautionary measure before getting to that point. It would appear that it may be this 

secondary issue that may give rise to ongoing challenge.   

 

7.1.5. Unsatisfactory work performance and other dismissal types 

While unsatisfactory work performance cases were flagged as being another category 

of dismissal type that may be more frequently referred to the Members at this stage, that 

observation was only made by three of the sixteen Members (Commissioner 3, 2019; Pres 

Member 4, 2019; Pres Member 5, 2019). One view was that misconduct cases are more 

common than performance cases, because while usually “there’s a degree of ‘agro’, but it’s 

not the same agro as if you are charged with theft or gross misconduct and you have 

completely denied it” (Pres Member 3, 2019). A theory as to why fewer performance cases 

made their way through to arbitration was expressed in this way: 

 

The performance ones, well we do get some performance ones, they’re not 

all that common and my theory around that is that if someone is not 

performing in the workplace, maybe it is the case that they catch on to that 

pretty quickly and they just have to let it out, they might go and get a new 

job, they might determine that the other place isn’t for them (Commissioner 

1, 2019).   
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General observations made as to what other types of case may continue on within the 

system included cases where applicants have been unable to secure employment (Pres 

Member 1, 2019), where they may be suffering from mental health issues (Commissioner 4, 

2019), or where, as a result of anger and vengeance the applicant wishes to ruin the 

employer’s business (Commissioner 5, 2019).   

 

7.2. Variations in approach as to how to resolve a referred matter 

It is worthwhile keeping in mind that when matters do not resolve at staff conciliation, 

the parties are well aware that the next stage is referral of a matter for resolution. As 

mentioned earlier, fourteen of the fifteen representatives interviewed indicated that this would 

still be a time when they would make approaches to the other side to canvas the possibility of 

settlement. Traditionally at this phase, pre-hearing directions would be issued by the Unfair 

Dismissal Team (UDT) as a precursor step to having the matter allocated to a particular 

Commission Member. As canvassed in Chapter 4, when looking at the phases of the 

conciliation and arbitration of an unfair dismissal remedy application, the legislation imposes 

no specific requirement on Members as to how to proceed with the resolution of the 

application, except that Section 399(1) of the Act provides that the Member should not 

conduct a hearing into a matter unless the Member considers it appropriate to do so. To that 

end, it is somewhat immaterial as to whether one looks at the approach taken by the Members 

as falling within the pre-NSW pilot period, or at some later stage. 

While the concept of a Member Assisted Conciliation (MAC) may not have been as 

well entrenched back in 2015-2016 as it was in 2019 at the time of the interviews, what 

seems apparent is that there has always been a degree of variation as to how Members have 

approached the task of resolving matters that have been referred to them. That is, in the 
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may place them in a better position to re-evaluate their respective positions (Commissioner 5, 

2019). Yet for the majority of Members, the view was that a further attempt at conciliation 

was by far the most profitable next step to take. The reasons for doing so range over issues 

such as: where there are contestable facts and the outcome for either party is far from certain 

(Pres Member 7, 2019); where the conduct of a case may have a big impact on the firm, with 

a large number of witnesses (Commissioner 3, 2019); where the outcome that may be secured 

at arbitration will not be that great (Commissioner 7, 2019); or where the employee may have 

gained another job (Commissioner 9, 2019).  

Certainly if there was to be a further attempt to resolve the matter through the 

conciliation by a Member, the issue then is often - who is to undertake that activity? In this 

regard, there were differing views from the Members as to whether or not they should 

conduct their own conciliation for fear that, if it was ultimately unsuccessful, they may feel 

conflicted because they had expressed an opinion about prospects or evidence, and therefore 

they could possibly be seen as no longer being able to adjudicate a matter objectively.  In the 

2015-2016 data period, while the practice of MAC may not have been as widespread as it is 

now, the pre-arbitration conciliation conferences conducted by the Members upon referrals 

were still seen as a good opportunity to settle matters, as Members “keep people in the room 

longer” (Union Rep 5, 2019). One estimate, made by a Commissioner, was that 80 per cent of 

all matters that get to this stage want to conciliate (Commissioner 4, 2019), and the success 

rate for this type of process was estimated at between 90 per cent (Commissioner 5, 2019) 

and 97 per cent (Commissioner 9, 2019). There was also a sense that, as a rule, Members 

don’t like putting pressure on parties to settle (Pres Member 7, 2019), and that settlement is 

not an end in itself, but that it needs to serve the interests of both parties (Commissioner 6, 

2019). Although, where parties were not amenable to resolution by agreement, it would seem 



 

 

 

 

 227 

 

that, despite the best efforts of Members, there were those who still did not wish to involve 

themselves, as the following demonstrates: 

 

Prior to commencement of hearing, the Commissioner had 

initially come to the bar table because he was of the 

understanding that parties were willing to go into conciliation 

process. Then Counsel for the Respondent advised that he had 

been just instructed that Employer was unwilling to enter into 

discussions.  

With a hearing over 4 days – initially scheduled over 2 days... 

(the Worker)  was reinstated – when they refused to participate 

...     (Union Rep 4, 2019) 

 

Even where a Member Assisted Conciliation (MAC) may not have been offered, it 

was noted that representatives have had matters resolve on the doorsteps of the Commission 

(Legal Rep 3, 2019), or in the days leading to the hearing (Union Rep 5, 2019). One way or 

another, nearly 2,912 matters (19.4 per cent) were either settled or withdrawn post the staff 

conciliation phase, whether by MAC, or as a result of the independent effort of the parties.   

 

7.3. The economics of settlement and arbitration  

The fact that there is very little capacity to recover costs under the Fair Work Act, 

save for cases that are regarded as vexatious or with no reasonable prospect, creates an 

environment where it does not make economic sense to pursue an application for a remedy 

through to arbitration (Commissioner 1, 2019). The possible exception to this is in the case 

where reinstatement is being sought and where the prospects of achieving that result are 

viewed as good. In the 2015-2016 data year, 30 of the 326 applicants secured reinstatement; 

the vast majority of those cases appear to be persons represented by an industrial 

organisation. The question then begs, where costs are not recoverable against settlement 
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amounts, what is the incentive for an applicant or respondent to continue to arbitration where 

the possible yield from a dispute becomes arguably less and less?  

In circumstances where you cannot recover for the non-wage losses that may result 

from being dismissed at work, such as credit card or mortgage payments missed, this means 

that the outcomes from any award made will never really reflect the economic loss of the 

individual (Pres Member 6, 2019). It is said that these types of financial considerations will 

drive settlement (Commissioner 6, 2019). In a survey of the costs of dismissals taking place 

within 1,438 Australian small and medium sized enterprises (SME’s) conducted in 2004, it 

was estimated that the average cost of settlement at, or outside of, conciliation, equated to 

17.1 per cent of annual wages costs or $9,870.00 (Freyens and Oslington, 2007). In the case 

of arbitrated outcomes, the average cost of an arbitrated case, allowing for administrative 

costs was $14,705.00 or 35.7 per cent of the average annual wage cost. The average 

settlement at conciliation within the 2015-2016 reporting year appeared to fall somewhere 

within the range of $6,000.00 to $7,999.00 (FWC, 2016). Given that the full-time adult 

average weekly ordinary time earnings (AWE) in 2015-2016 was $1,499.30,110 this converts 

the possible range of settlement to between 4 to 5 weeks AWE equivalence111. This would 

lead one to the conclusion that the earlier the settlement from the time of the dismissal 

decision, the more rational the decision-making would be. 

One economic model that has been identified as a useful way of providing a means to 

understand the economic choices that are at work is that found within Posner’s theory of the 

 
110 See Australian Bureau of Statistics, Catalogue No 6302.0 - Average Weekly Earnings, Australia, Nov 2015.  
111 It should be noted that since 2016-2017, the FWC has reported the median outcomes within its Annual 

Report which reflect the remedies ordered by the Commission are expressed both as a dollar amount and as the 

equivalent number of weeks’ pay of the applicant. Prior to 2016-2017, data was provided in total dollar amounts 

only. 
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economics of settlement (Posner, 2003)112. The application of the theory focuses on the 

premise that a claimant, or in this case an applicant for unfair dismissal remedy, will be 

expected to settle if it is anticipated that the settlement offer is greater than the net expected 

gain from litigating. In the case of respondents, they too will settle if the price of settlement is 

less than the expected loss if the matter is litigated.  

 

The model is expressed in this way: 

 

 

PaA – C+ S = PrA + C – S  

where: 

  

A = the estimated amount if the applicant wins; 

Pa= the probability of the applicant winning, as estimated by the applicant; 

Pr = the respondent’s estimate of that probability; and  

C  = costs of litigation; 

S = costs of settlement.  

 

A relevant factor in the economics of the unfair dismissal case, is that for the most part, 

there is no capacity under the law to recover costs for the successful applicant or respondent, 

save for the case provided for at Section 400A(1)  of the Fair Work Act 2009, where it states: 

 The FWC may make an order for costs against a party to a matter 

arising under this Part (the first party) for costs incurred by the 

other party to the matter if the FWC is satisfied that the first party 

caused those costs to be incurred because of an unreasonable act 

or omission of the first party in connection with the conduct or 

continuation of the matter. 

 

There are several influences at work when evaluating the economics of pursuing or 

defending an application for a remedy up to and until arbitration. These would be based on 

the size and capacity of the party to fund the litigation; the largely unrecoverable legal and 

agent costs; and the ‘principle outcome’, where a party is wanting to achieve something 

 
112 This theory was also reviewed by Ross (2000). 
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where compensation is not the priority. As to the question of the size of the employer and 

capacity to litigate, one experienced legal representative put it as follows: 

 

I think it’s harder to settle when the respondent is a big 

organisation and that can be because, typically a big organisation 

has got unlimited resources to defend the claim, that’s my 

impression. So, if you look at that [redacted] matter that’s been 

heard in Brisbane, they brought up a lawyer from Melbourne to 

run that, why would you do that? I think that makes it... I think 

for a respondent who has, let’s call it unlimited resources and 

who want to make a point and who don’t really see as an 

organisation outside then, and they’ve got lawyers then that’s 

difficult to settle in those circumstances (Legal Rep 1, 2019). 

 

Insofar as the paid agents and representatives are concerned, one Member described 

their costs and impact on the decision making in these terms:  

It is often the case that I’ll deal with matters in different sort of 

categories. I’m deeply concerned about many of the agents, the 

paid agents, that represent individual applicants, because it is my 

conviction that paid agents do not necessarily provide good 

advice to their clients and they will encourage a party to settle for 

an inadequate amount for a matter that was actually a good case. 

Or, on the other hand, to run a case which really should not be 

run. Shouldn’t even have been lodged in the first instance. 

Solicitors, at least, are bound by law society rules and matters of 

that nature in relation to proper contact to matters. I’m not saying 

that always happens but at least a framework that guides them 

which does not apply to many of the sort of very substandard paid 

agents which hang out at any sort of Westfield shopping centre 

saying we’ll run your case for you on a no win, no fee basis. They 

can do that sort of income generating mechanism for them. 

(Commissioner 2, 2019) 

 
How these questions are practically considered is evident in the experience of the 

former general manager of the sports club, who stated:  

 

I think that it is hard that they were asking 12 -16 weeks at the 

start. Where we ended up, she got 5 weeks. If we would have got 

someone to represent us, we would have paid $5,000 which is 

what she got paid out anyway. Where it would have cost say 
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$3000 to take the case forward. I would probably have gone 

down the same path again. (Employer 1, 2019) 

 

In relation to issues of cost of representation and the fact that the employer was self-

represented in these proceedings, Employer 1 went on to say: 

 

At times I did worry about their advocate. He was very good – 

could say the right things at the right time. I can remember 

thinking I got beaten by an expert. I felt that if he hadn’t got 

involved then it may not have gone to 5 weeks. I think by the 

employee engaging the advocate that it 100% helped her case.  It 

is very hard for organisations when you are coming up against 

someone who knows the law better than us. Clubs and 

organisations will need to employ... to pay for people to fight 

these people which is a shame.  

 

 

7.4. Pursuing matters for issues other than costs 

But clearly, there were issues at play other than costs. There was a sense that there 

were other personal characteristics that may have been at work, such as the example 

mentioned earlier, where an employee wants vindication, or to clear their name. It may 

otherwise be that vindication was being sought by someone who believed that there had been 

a strong lack of procedural fairness, where for example they have been caught in the office 

‘by surprise’ and issued a dismissal letter (Pres Member 2, 2019). Other examples provided 

as to why matters have proceeded to this stage included where an applicant may have not 

been able to find a job, so “stays in the pipeline longer” (Pres Member 1, 2019); where the 

matter is being advanced by a “representative lawyer or unfair dismissal factory” (Pres 

Member 2, 2019); or in the case where the applicant may be suffering from mental health 

issues (Commissioner 4, 2019; Commissioner 10, 2019).  
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Sometimes language issues can also be a factor  “where people don’t speak the 

language well or read or write well, so that can present challenges if there is also no 

representation” (Commissioner 10, 2019).  

On other occasions, it could be nothing more than an employer being unwilling to 

participate in the staff conciliation process and, as a result, the matter being escalated to the 

next phase. For example, in the case of Applicant 3, the employer simply refused to submit to 

a staff conciliation process and thereafter refused to come to Brisbane for an arbitration 

hearing. It is understood on that basis that the matter was conducted by way of a telephone 

hearing. According to Applicant 3, in response to the employer’s conduct, he was not going 

to withdraw his application: he believed in his right and that he had a good claim for 

reinstatement while not seeking any compensation. The applicant’s representative (Ind 

Advocate 3, 2019) described the matter this way: 

 

.. there was an allegation of sexual harassment, so the employer 

took a very principled stand. My client was accused of directing 

sexual language to a colleague, as opposed to saying something 

that she overheard. He was very, very wedded into his position 

and that employer …… wanted to make an example out of him – 

we’re going the whole hog, we’re going to do it all. So, from the 

minute, even pre termination, they were gunning for him and 

there was not a dollar on the table. Our keep going model meant 

that we were on a conveyer belt. You know, he had an arguable 

case, it might’ve disputed the facts, it was unlikely that costs 

would follow and so our contract with our clients is if you’ve got 

an arguable case with disputed facts and there’s no remedy that’s 

been offered and there’s been no efforts to settle, and your efforts 

have been knocked back then you can bat on. That’s our business 

model. So, on that one, I must admit it was a hearing. 

 

On other occasions the small business may simply not be able to afford the demands 

that are being made through a conciliation process:  
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some employers just don’t have any money, in other words they 

are genuinely financially in a position where handing out money 

to resolve something which is the most common form of 

settlement, you fairly aware I’m sure, is something for them is 

either age is physically not possible or very hard. So they are just 

financially constrained to terms of what they can offer. At the 

very end of that this is particularly small business... any 

settlement payment comes straight out of their pocket. Often 

that’s the way they see it, often it’s true so if you got a small 

business, you dealing with a small business owner, when you are 

saying you are settled for a month’s pay, if it was a large 

corporate many of them wouldn’t bat an eye lid at it and it’s not 

coming out of the negotiator’s pocket. Whereas the small 

business owner it’s coming straight out of his pocket, it’s coming 

directly out of his bottom line which is his income. So they take 

the money side much more personally and less comfortable doing 

it. It’s just a very different dynamic when you starting to talk 

money with them (Commissioner 6, 2019).  

 

 

7.5. Unrealistic expectations of the parties 

It is worthwhile recalling that six out of the thirteen staff conciliators saw the 

unrealistic expectations of applicants as being a significant factor or influence as to why 

matters do not settle at staff conciliation (Phase 5). By the time the matter is referred to a 

Member, and the parties have submitted to an MAC (Phase 6), the expectations of the 

applicants and, for that matter the employer, are likely to have moderated slightly, with only 

five of the sixteen Members identifying unrealistic expectation as a reason for why matters do 

not settle at this stage. This perhaps accounts in some way for the clearing house role that the 

staff conciliators play within the process.   

Matters that have not been able to be resolved at this stage may arise where the 

applicant is being overly optimistic in terms of thinking that they will be able to negotiate an 

outcome on the outer end of 26 weeks (Pres Member 7, 2019; Commissioner 2, 2019). It may 

be an inflated view of success (Commissioner 5, 2019), a case of self-delusion 
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(Commissioner 6, 2019), or a ridiculous aspiration (Pres Member 2, 2019), or where the 

unrepresented party may be seeking one million dollars (Commissioner 8, 2019). The 

unrealistic expectations can also deal with matters other than financial expectations such as is 

the case where there may be a denial of a conflict of facts based on the nature of the 

accusation such as sexual harassment, viewing pornographic material on a work computer,  

or a situation where, spurred on by family and partners, an applicant will seek to defend their 

personal reputation (Commissioner 6, 2019). Another issue that was flagged that may have a 

bearing on their state of mind, particularly of applicants, is as a result of their mental health, 

where they simply lack the reasoning to make decisions that will enable an appropriate 

resolution (Commissioner 4 , 2019)113.    

 

7.6. Entrenched matters of policy and principle 

As mentioned in Chapter 6, matters of policy and principle are significant factors as to 

why applications for unfair dismissal remedy do not resolve at staff conciliation. By the time 

the matter is referred from staff conciliation, these matters of policy and principle may have 

become all the more entrenched. Understandably, asking parties who have been in matters 

that proceed all the way to arbitration why it is that the matters they were involved in had not 

settled at this stage, creates a wide range of views and sometimes emotions.  An employer, 

for the most part, will be maintaining the claim that the dismissal decision was valid, and the 

representative or employee will claim that the decision was unfair, whether it be harsh, unjust 

or unreasonable.   

 
113 This issue was flagged by Legal Representative 3, as being one he has observed far frequently than may be 

popularly understood.  



 

 

 

 

 235 

 

The distinction given between what constitutes an unrealistic expectation as opposed 

to a matter of principle appears to be that the former lacks logic and rationality, whereas the 

latter may be more driven by emotion and a sense of pursuing notions as to what is just or 

what is right. In this regard, pursuing a matter of principle that is irrational would more likely 

render the case one of unrealistic expectations.   

While the issue of what amounts to a position of ‘principle’, as opposed to one of 

‘policy’, may on occasions appear blurred, the former may be characterised where applicants 

were wanting to clear their name (Commissioner 4, 2019; Pres Member 5, 2019) or were 

seeking a public vindication of their position (Commissioner 7, 2019; Commissioner 8, 

2019).  For example,  

 

If you’re in an occupation where you have been accused of 

something that is contrary to the rules of your particular 

profession, I mean that’s a very, very significant thing and it 

might be that the only way you know forgetting about 

reinstatement, your employer might be prepared to pay you a 

significant amount of compensation. But it won’t do you much 

good because you’ve just lost 20 years of potential earning in 

your chosen profession because everyone knows that you were 

sacked for not following the particular rule which might have had 

serious consequences. So they’re wanting an independent 

Tribunal to clear their name (Commissioner 3, 2019).   

 

7.6.1. Maintaining the position  

As mentioned in the previous chapter, where matters of policy and principle are still 

being maintained by the parties, they have already been subjected to one level of 

interrogation at the staff conciliation phase. By the time a matter is referred to a Member at 

Phase 6, it may be that an employer’s insurer has taken control of the litigation or has not yet 

approved any settlement proposal (Pres Member 1,2019). 
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An employer may adopt a philosophical objection to resolution, or refuse to allow the 

resignation of an employee, on the basis that it is regarded as dishonest or immoral 

(Commissioner 6, 2019). It may be that the employer is seeking to send a message to its 

workforce (Commissioner 1, 2019), or that there is a ‘brother or sister’ case in which a 

comparable and consistent outcome is being sought (Commissioner 6, 2019). 

For applicants, matters of principle may arise in the case of the self-represented 

employee who is determined to defend their position (Pres Member 7,2019) or to tell their 

story (Pres Member 1,2019). These cases have been said to be rarely about the money 

(Commissioner 9, 2019), but rather more a sense of anger or hurt or seeking vindication from 

a third-party body (Commissioner 5, 2019; Commissioner 6, 2019; Pres Member 4, 2019). 

 

7.6.2. Some approaches adopted by employers 

Where an employer has not reached agreement at this phase, it is highly likely that 

issues of policy and principle are for the most part, significant. In the case of Employer 2, it 

held the view that maintaining a position based on policy and principle in the case of serious 

misconduct was justified, regardless of how combative the applicant was to become. There 

was no middle ground for the employer. In that case, the Tribunal found that there was a 

valid reason to dismiss the applicant, that the summary dismissal was proportionate, and 

having considered the relevant statutory factors, it formed the view that the dismissal was not 

unfair. Clearly, the employer felt that the decision it made by taking the approach that it had, 

was vindicated. The Human Resource Manager stated: 

 

With the personality of the person we were dealing with, we 

didn’t really have any other option...  

(The) decision of the board was vindicated – Coming out of the 

position that we do support our staff – won’t put up with 
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inappropriate behaviour with employees even though we are a 

semi government authority. I guess it drew the line in the sand 

from one point of view to say that if we believe in something is 

being done inaccurately or wrong we will terminate. Don’t think 

we would have done anything differently in hindsight. With the 

personality involved – the way our Managers dealt with it was 

very professional – was abused but maintained decorum – was 

given a strategy from our legal team and followed it (Employer 

2, 2019). 

 

The cases shared separately by Industrial Advocates 1 and 3, where they appeared as 

opposing representatives on behalf of parties to an application, provide a similar example of 

where some policies will not be usurped. In that reported decision,114 the employer sought to 

not participate in and instead bypass, the staff conciliation phase on the basis that the policy 

of the employer was that reinstatement was never going to be contemplated. In that case the 

conduct of the employee was regarded as so incompatible with any ongoing employment 

relationship that arbitration was the only way in which the claim was going to be resolved.  

 

As was canvassed in Chapter 5, in the case of Applicant 1 (2019), the Senior 

Accounts Manager of a sports club, as a matter of principle pursued her application for a 

remedy against a dismissal decision to terminate her for unsatisfactory work performance.  

As time progressed however, the former Accounts Manager recognised that some 

compensation was also useful as she had not had employment for a short period following the 

dismissal decision, and when she did, was remunerated less than she had received in her 

former position. The employer in this matter, Employer 1 (2019), said that his conduct as 

General Manager was also heavily influenced by the Club Board, which against a backdrop 

where the club was struggling financially, had formed a view and established the position that 

 
114 The decision has not been cited so as to avoid any immediate identification of the parties. 
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gave instructions not to settle.  In this case, two competing sets of principles were at play.  

Commissioner 5 (2019) reflected generally on such a state of events when he said: 

 

When I was an employer representative, I used to hear my client 

say well you know, yes, I’ll spend twenty grand in this case but 

I’d rather give twenty grand to representative than to the other 

side… and you get those on both sides and so they’re fighting an 

issue of principle and they’re difficult cases. 

 

Another issue of principle or policy that arises at this phase may be where an 

employee is seeking, as part of the resolution to an issue, that the dismissal be re-

characterised as a resignation rather than a dismissal115. Invariably, as a matter of policy, 

employers will simply be unwilling to accede to that request.  

 

A lot of employers have a real problem with that, they have not 

come across it before against small and medium employers, they 

view it as dishonest, that we are asking them to act dishonestly to 

whitewash the truth of what happened and erase history and some 

of them just flat out won’t do it or they find it an immoral thing 

we’ve been asked to do or they being asked to do so they very 

reluctant to do it, they won’t fudge the past (Commissioner 6, 

2019).  

 

Finally, in the case of Applicant 4, his pursuit of principle was also one that was 

spurred on by the conduct of his former employer during the making of the dismissal 

decision. It was this conduct that encouraged the applicant to continue with his application, 

and led to a level of vindication being achieved when the final judgment by the 

Commissioner concluded: 

 

I consider the failure to refer to the email issue and the alleged 

untruthfulness in the termination letter and in the F3 employer 

response to be significant. I also found the evidence of the 

 
115 This is a very common feature of conciliation settlements in Australia.   
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employer witnesses about the termination meeting and the 

alleged untruthfulness to be unconvincing116. 

 

Though the needs of the applicants cannot always be satisfied. On occasions an 

applicant may want things that the employer cannot give (Pres Member 2, 2019), such as 

addressing the injustice or repairing or recognizing their righteous indignation. It is here 

where conflict may be brought to an end but not necessarily resolved at its source.    

 

7.7. The cathartic benefit of telling one’s story 

There is one further motivation that arises out of the pursuit of arbitration, or at least 

having a matter referred to a Member post the staff conciliation, and that is to give an 

aggrieved worker their say in a neutral space (Commissioner 3, 2019). It has been recognised 

that the applicant sometimes just wants their story told and, in the end, no amount of 

compensation is of interest to them (Pres Member 1, 2019). It may be that the applicant 

wishes to send a message to the workforce (Commissioner 1, 2019), or she or he has such a 

strong sense of having been wronged, that they wish to have it canvassed in public 

proceedings. Such conduct may be described as a pursuit of justice (Pres Member 5, 2019), 

something that a settlement through conciliation may not necessarily bring. And while some 

may say that at this phase the anger may have dissipated, that parties are now “further down 

the conveyor”, and, against an unknown future, are ready to review their stance 

(Commissioner 6, 2019), others observed that the sense of anger and vengeance is a common 

feature of ten per cent of the cases referred to Members at this phase (Commissioner 5, 2019).  

 
116 For anonymisation purposes this case is referred to as An Accounts Manager v A Media Network.  
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7.8. Other influences and impacts at the referral stage 

An issue that has been flagged as shaping whether or not parties may proceed to 

arbitration is that of the general buoyancy of the economy. One Commissioner recalls the 

distinction between the job demands for IT experts coinciding with the 2000 millennium bug 

boom, contrasted against the recession in the mining industry. The point being that in an 

environment where there is little chance of earning the same income in a new job, this pushes 

people toward either reinstatement or a very high compensation claim, and obviously makes 

it more difficult to get consensus (Commissioner 5, 2019). The impact of regional 

employment also appears to have a bearing on whether or not a party will pursue a 

reinstatement outcome. Illustrative examples given were in the case of nurses in regional 

town hospitals, or hospitality employees working in the sole town RSL (licensed club), where 

the loss of employment will invariably mean that there is no substitute employer who will be 

able to offer suitable alternative employment. This situation is seen in sharp contrast to that 

where similar workers could be displaced in metropolitan Sydney, for example, but would 

likely not find the same level of difficulty accessing a suitable new employer at a hospital or 

club (Commissioner 2, 2019).  

The case of an older worker who may have worked within an organisation for a very 

length period of time - and this is the only job the employee has known - is also a case in 

point, particularly as there will be a degree of difficulty finding new employment, or at least a 

level of apprehension by that applicant that the transition to a new role will be very 

challenging (Commissioner 2, 2019).  Another illustration of a case type that will proceed to 

arbitration is that where the factual circumstances are novel and the area of law has not been 

tested previously. For example, where a worker in one of the new ‘gig economy’ occupations 

is terminated and the debate may focus as to whether the worker is an employee for the 
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purposes of the Fair Work Act (Commissioner 2, 2019).  The cultural background of an 

applicant is also said on occasions to stymie the possibility of settlement in the case where the 

framework in which the dismissed worker is operating may be somewhat ‘out of step’ with 

the norms experienced at the modern Australian workplace (Commissioner 6, 2019).  The 

suggestion here being perhaps that the stigma of dismissal and the pursuit of clearing one’s 

name may be a changing phenomenon.  

 

7.9. General observations and impressions 

There are several key points that have emerged at Phase 6 and 7. Firstly, it was 

observed that there is a good deal of predictability about where matters will end up 

(Commissioner 4, 2019; Commissioner 5, 2019; Commissioner 6, 2019; Commissioner 7, 

2019; Pres Member 2, 2019; Pres Member 3, 2019); although one observation was that you 

must still be cautious and try not to pre-judge (Pres Member 4, 2019), as sometimes there 

may be a shift as to where you end up (Commissioner 4, 2019).  One view of the process is 

that it doesn’t matter when you settle, that you will settle for the same amount (Commissioner 

8, 2019). Secondly, it was also felt that perhaps what is needed is a more accessible pro-bono 

program and greater education for young workers to make clear what amounts to a justified 

dismissal, and to dispel the old notion of ‘three strikes and you are out’ (Commissioner 4, 

2019).  

One of the benefits of the system is seen in the fact that the parties have two 

opportunities for conciliation: the first at staff conciliation, and the second when the matter is 

referred to the Tribunal (Commissioner 6, 2019). At the end of the day though, people who 

wish to, should get their day in court (Commissioner 8, 2019) and even if it is the case that 

there is no filtering of the non-meritorious cases beforehand (Pres Member 3, 2019), there 
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will still be for some Members, an offer to resolve on the morning of a hearing 

(Commissioner 2, 2019; Commissioner 4, 2019).  

While it may be rare that matters settle at this stage (Commissioner 6, 2019), and 

some Members simply won’t offer a further attempt to conciliate (Commissioner 9, 2019), 

the opportunity is nonetheless still there, whether it is taken under the auspice of the FWC or 

outside of the process. Finally, the other message that emerges is that:  

 

the person who wants to go to a hearing and won’t settle... will 

always get a hearing. But they won’t die wondering about the 

risks in their case...that they’ll get a hearing and I know there’s a 

lot of members who will always permit that. They will sit in front 

of people and give them advice about the risks, but if they’re in 

control of it, we should never presume to say that you don’t want 

to go to the hearing (Commissioner 8, 2019). 

 

 

7.10. Is arbitration worthwhile?  

So the question remains - do those who pursue arbitration see that it was a worthwhile 

thing to do?  In the case of Applicant 4, he believed that the arbitration hearing conducted by 

the Commission was fair and undertaken in an environment where, despite the fact that he 

was a self-represented applicant, with the assistance of the Tribunal he was able to ensure that 

the right issues were brought before the Commission. This, he contrasts to his experience at 

the staff conciliation phase where he felt that the conciliator was under some performance 

indicator to have the matter resolved. Applicant 4 said that he regarded the arbitration process 

as “pretty good” in resolving his grievance with his former employer. It should be noted that 

as this hearing was undertaken in January 2015, no Member-Assisted Conciliation was 

provided at that time. The Applicant felt that the “Commissioner was in the middle rather 
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than trying to scare me” and was happy with the outcome both in relation to the 

compensation and the justice aspect of the outcome. 

Applicant 5 stated that he was comfortable enough to move on with his life as a result 

of the process and would not have done things differently. The applicant was ultimately 

awarded approximately 5.25 weeks wages or $10,500 compensation, less a discount for his 

own misconduct of 20 per cent.  One issue of relevance that was disclosed at the end of 

Applicant 4’s interview was that this was not the first occasion that he had made an 

application for unfair dismissal. To that extent, despite the fact that the applicant may have 

been suffering from a medical condition on or around that time, he did have some previous 

experience with the process and the way in which parties negotiated during the various 

resolution phases. Unlike some of the other self-represented parties, Applicant 4 therefore 

had some knowledge of what he was doing.  

The level of acrimony that appeared to have underpinned the case of the regional 

statutory authority (Employer 2) was said to have left some organisational scarring on the 

employer.  The entire dismissal complaint was seen as incredibly disruptive, and that was 

another reason why the organisation wanted to make a strong point. 

 

It took a lot for the organisation to get over it. Some people still 

in the organisation are getting over the events of that time. Being 

accused of things that question your integrity and 

professionalism. You throw enough mud around and 

unfortunately some of it sticks. Emails were going to all staff.  

We put multiple bans of IT blocking – we finally put a stop to 

that legally – around or just after conciliation.  

 

The impact of approach and personalities of the parties in the case of Applicant 3 was 

also indicative of an inability to resolve the impasse that the application for a remedy had 

brought about. Clearly the relationship between the parties in the endeavour to resolve this 
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dismissal grievance under the auspices of the Fair Work Commission was not a good one.  

According to Applicant 3:   

 

We wanted the whole process to be done by arbitration in 

Brisbane – they refused to come to Brisbane – so it was done on 

telephone. There was no conciliation – there was just a whole lot 

of emails sent and then arbitration. Had no alternative but to go 

to arbitration. 

 

The applicant was driven by the belief that he was in the right and he thought that, as 

a result, he had a good chance of reinstatement. In contrast, Industrial Advocate 1 who 

represented the employer in that matter, had this to say:  

 

The applicant in that matter, because of all the dynamics in the 

case, insisted on reinstatement as the remedy. There were some 

discussions before the conciliation, and it was decided that there 

would be no point proceeding to conciliation in the sense that 

there was no prospect of the respondent agreeing to 

reinstatement, and that was the only thing that the applicant was 

seeking. From memory, often when matters either don’t go to 

conciliation, which is rare, or matters are then allocated to 

outside, because that was a regional matter – they’re often 

allocated to a Queensland-based Member early on, rather than 

going to the national roster…and, you find that Member dealing 

with them early on will often list them for a further conference or 

under the heading of directions or something, and there will be a 

further opportunity to see if it can be resolved. From memory, 

that didn’t occur. So, there was really no conciliation process in 

that matter. 

 

On the day of the arbitration hearing Applicant 3 travelled to the business office of 

Industrial Advocate 3. In attendance at the phone hearing the employer had its own non-legal 

representative (Industrial Advocate 1, 2019), the Chief Executive, and the female witness 

who had made the initial complaint against the applicant. As far as the applicant was 



 

 

 

 

 245 

 

concerned, he was of the view that during the telephone interview he did “very, very well”. 

The applicant said that at the end of the process, his representative told him: 

 

I think we have done very well we probably have won the case. As it 

happened, we didn’t.  

 

Applicant 3 stated that when he “heard the result it just hit me like a sledgehammer.” 

The former care worker stated that he had thought that the whole dismissal process was 

flawed and that after 18 years of service with an unblemished record, this should have been 

taken into account. He seemed upset that the decision-maker had been in the organisation for 

just over 1 year when he made the dismissal decision. The applicant advised that his previous 

manager “wrote a great reference as to what a good person I was”, but according to Applicant 

3, this “didn’t seem to be taken into account”.  The applicant stated that:  

 

There were other circumstances surrounding my dismissal … and 

there was a need to re-organise structure – some of this I only 

found out about later – the CEO was a friend of the person who 

assumed my role. 

 

Despite all of this, the applicant said that in hindsight he still would have tried to get 

his job back through the unfair dismissal application process, with the caveat that maybe he 

would have adopted a more conciliatory tone at the hearing, as one criticism that appears to 

have been made by the Member was that he did not seem contrite. By way of conclusion, 

Applicant 3 stated that had he had more knowledge of the Fair Work process that this would 

have been useful to him in understanding and responding to the various phases of dispute 

resolution.  

The case of Applicant 5 also demonstrates the need for adjudication in the case of a 

matter where strong personalities are at work. In this case, the reported decision described a 
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situation where because the applicant was asking to have his roster shortened, what followed 

was a form of reprisal conduct without any intervention from the franchise head office, 

causing the applicant to ultimately resign from his employment. In the period prior to leaving 

his job, the applicant advised his employer that he decided to make an application for an 

unfair dismissal remedy, during that stage his hours of work were reduced and his requests 

for assistance from management as to his plight had not been listened to. The applicant stated 

that he had attempted to resolve the dismissal decision directly with the employer prior to 

making the application, although on the basis that the decision in question arises out of one 

that was ‘constructed’, renders the type of  discussion in relation to that decision somewhat 

different from what the broader question otherwise envisaged. The delivery driver indicated 

that he made the application for an unfair dismissal remedy for several reasons. Initially, he 

stated that the intention was to keep his job. He stated that: 

  

then it became about justice for customers as well as myself, and 

wages that were owed. 

 

It should be noted here that as both parties were unrepresented in proceedings, the 

Commissioner decided to deal with the substantive matter of whether or not the applicant had 

been unfairly dismissed on the papers. This was after two earlier jurisdictional issues had 

already been dealt with, firstly as to whether the employer was a small business employer and 

therefore subject to the Small Business Code, and secondly, whether or not given the 

applicant was a casual worker and if so, this prevented an application for an unfair dismissal 

remedy.  

When asked as to the effectiveness of the arbitration process in resolving the 

grievance, Applicant 5 was of the view, perhaps somewhat mistakenly,  that it was not very 

effective, that the employer believed that he had no rights, but was prepared to abide by the 
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“official’s decision”. Applicant 5 said that looking back now that he would not have done 

things differently. The cases of the accounts manager (Applicant 4) and the fast food worker 

(Applicant 5) reveal the way in which an aggrieved applicant will pursue questions of justice 

and vindication. Applicant 4 had previous experience as a dismissed employee pursuing a 

remedy and, combined with his financial loss, was spurred on to bring the employer to 

account. Applicant 5 similarly was pursuing the employer as much about the principle and 

injustice of the situation as anything else.  In all of these cases, the possible compensation 

that may be available through the process appeared to run secondary to the desire to secure an 

outcome based on principles of fairness.  Clearly, in relation to Applicant 3, he had an 

underlying desire to clear his name and he believed that the dismissal decision was harsh, 

however whether he was well advised by his paid agent, and whether that model of 

representation proved sufficient in the circumstances, are somewhat open to debate117. To 

suggest that an employee would have had good prospects in those circumstances is somewhat 

farfetched.   

According to Applicant 1 (2019), she could not remember how much money she 

received at the end. She stated:  

 

The main gratification I got out of it was in the hope that the next 

person who went in there who asked for the training would get it. 

Since then I am aware that they had a further two cases that went 

to unfair dismissal. I was at home... I got a phone call from the 

advocate that we had won the case. I can’t remember how much 

wages I received. I know the payout they gave me at the 

beginning was wrong which was adjusted at the end. Five weeks 

plus the adjustment. I had no contact with the employer until that 

phone conference. I know my advocate asked me the question 

would I take my job back if it was offered and I said no. Most 

definitely would have done the same thing if happened again. I 

 
117 This was the case where the Industrial Advocate was operating within the framework of an ‘unfair dismissal 

business model’.  
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am more glad now that I have heard other matters happened that 

I took some stance.  

 

Employer 1 was also asked his views as to the outcome, and he stated: 

 

It didn’t change my mind. I didn’t think we got it wrong. You 

don’t need to give a person 3 chances. If there are issues, you 

need to give them the opportunity to discuss those issues. We had 

those discussions and had a lot of occasions when we had those 

discussions, but after we lost the case, I realised that because I 

didn’t have documented formal discussions with the employee 

that is why we lost the case.  

This was probably number 10 or 11 employees who have put 

applications in for unfair dismissals. I have spent the last 10 years 

restructuring organisations, so that employees when they have 

been dismissed go straight to Fair Work. I was confident with the 

process when I came into Fair Work. But she engaged a 

professional a lot more proficient, who knew a lot better the 

processes than what I did. 

   

 

7.10.1. Final note on current trends 

Against the backdrop of the findings at this phase, it is useful to view the current data relating to 

FWC arbitration. As can be seen at  

, there is an ongoing downward trend in the number of matters that are being determined by 

arbitration. Firstly, we must contrast the 15,028 applications lodged (2015-2016) against the 13,928 

lodged in the 2018-2019 reporting year that represents a drop of approximately 7.5 per cent in the 

number of applications for remedy that were made (FWC, 2019)118. Yet even accounting for that 

situation, there are approximately 30 per cent fewer applicants in the latter period proceeding to 

arbitration. That is, the total number of cases proceeding to arbitration during the period 2015-2016 to 

2018-2019 has dropped from 2.2 percent to 1.6 percent of applications lodged. This would appear likely 

as a consequence of the new approaches to resolution by MAC and the streamlining of processes by 

 
118 Whether this trend will continue against the backdrop of the COVID pandemic remains to be seen.  
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observations that have been made as matters proceed through the various phases. Parties, 

particularly self-represented parties need to have a clear understanding of the regulatory 

environment and what it is the statutory remedy is able to provide. Decisions to commence or 

defend applications for unfair dismissal remedy that are founded on a lack of understanding 

of the objectives of the statutory scheme or unreal expectation as to the prospects of success, 

will without more, be difficult to resolve. So too will matters where the emotions of the 

parties run high, or where the conduct and attitudes of the parties are not conducive to 

resolution without arbitration.  Where companies or industrial organisations rigidly follow 

policy lines that allow little room to negotiate or where parties are acting on the basis of a 

matter of principle, the difficulties that these factors present, may make the resolution at 

conciliation all the more difficult. The more entrenched some of these factors are, the greater 

likelihood that arbitration will be the only suitable solution to breaking the impasse.  

As was indicated at the commencement of this chapter,  FWC Members were of the view that 

misconduct and genuine redundancy matters were more frequently the dismissal types that they were 

dealing with at the referral stage. Perhaps as said earlier, this may in some ways be due to the fact that 

both of these dismissal types are underpinned by statutory definitions that make any subsequent 

litigation all the richer, on the basis that matters of interpretation may be subject to challenge.  The 

findings in this chapter suggest that the answer to Why Arbitration? seems very much tied to 

the second research question, though there is clearly a group of applicants who will seek 

reinstatement as the preferred remedy as well as those who wish to ‘have their day in court’.  

 For some, rightly or wrongly, arbitration is seen as the only legitimate forum in 

which their application for remedy can or should be addressed.  To that end, while some of 

the factors that influence the behaviour of  the parties may run across all the phases of 

conciliation and arbitration (see Figure 6) it would seem that matters of policy, issues of 
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principle -  including ‘having one’s day in court’ and clearing one’s name - may have a 

greater influence in driving usage patterns of arbitration in comparison to others factors such 

as attitude, emotion and the conduct of parties, including representatives, during the process.   

 

7.11.1. Understanding the behaviour through industrial relations frames of reference  

Finally and given that this research is a study about industrial relationships, it is 

important to return to the more traditional way in which conflict of work is analysed. That is, 

through the various frames of reference canvassed within Chapter 2.  For example, the policy 

position adopted by an industrial organisation or its representative where they elect to 

proceed to arbitration on behalf of a member, can also be seen as very much driven from a 

pluralist frame of reference in circumstances that seek to cement the role of trade unions 

within the forum by which arbitration takes place (Michelson and Westcott, 2001).  

 In a similar vein, the well intentioned conduct of a human resource officer advising 

its employer on how to best deal with its response to an unfair dismissal remedy application, 

may too, ultimately reach a conclusion of resistance to conciliation, but for far different 

reasons. Through a frame of reference drawing upon a unitarist view, a worker who would 

seek redress against her employer in such a fashion, may be viewed as one who can no longer 

align herself to the organisational values of the firm. In a case such as this, where 

reinstatement was being pursued, it  may well be the response of an employer or its human 

resource officer, that challenging the right of an employer’s decision to terminate an 

employee, runs at loggerheads with the continuation or reinstatement of the employment 

relationship.  
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These matters can well fall within the broad purview that makes up matters of policy 

and principle, though with the ongoing march of individualism and with the preponderance of 

the self-represented applicant,  a shift away from matters of principle to those of attitude and 

conduct, may not be too far away.  While the frames of reference of the interviewees were 

not interrogated in relation to these matters, it is clear that looking at the results of the 

research through those lenses provides a further useful way of interpreting the data when 

analysing the conduct of the parties through the seven phases of statutory unfair dismissal.   

A future study may also wish to explore the way in which the industrial relations 

frames of reference provide a ‘way of seeing’ for individuals, that in turn shapes the decision 

making and behaviour of parties in the conflict resolution process. For example, an employer 

or advocate with a unitarist frame of reference may approach the various phases of 

conciliation and arbitration in a completely different manner and from a completely different 

perspective from another person adopting a more pluralist way of seeing things. Whether 

future studies could explore such things by seeking to better understand the underlying 

attitudes and belief systems of the industrial relations actors remains to be seen. This would 

require a different methodology to that employed in this study. Suffice to say that there  

remain many outstanding questions that are largely unexplored and may provide fertile 

ground for future researchers. 

Chapter 8 now summarise the findings from these seven phases.  
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Chapter 8  

Summary of findings 

 

The summary of findings in this chapter generally follows the order in which the 

phases of the dispute resolution were addressed during the course of the interviews with the 

participants described in Chapter 3 (Phases 1 to 7). The findings have been drawn from the 

transcripts of interviews and interview notes that were compiled following fifty interviews 

undertaken throughout Australia during the period 12 February 2019 to 12 April 2019. 

 

8.1. Phase 1 - The dismissal decision 

Because of the dismissal decision it is unlikely that applicants of their own volition 

would approach employers following the termination decision being made, whether in a bid 

to either re-negotiate the substance of that decision or to ask for any compensation arising. 

One likely reason for that reluctance is the lack of familiarity that applicants have with the 

legal process that could follow on from the dismissal decision; another would be a possible 

lack of confidence in being able to make an approach to an employer in the circumstances of 

the termination. 

 

8.1.1. The ‘value add’ of representatives at the time of dismissal  

Self-representation is in contrast to where an employee has access to a paid 

representative, or maybe a member of a trade union organisation.  The majority of 

representatives would approach an employer, or its representative, for the purposes of 

negotiating some compensatory outcome or reconsideration of the dismissal decision - 

though may depend on past dealings and the attitude of that party to be contacted. As 
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mentioned by all the representatives interviewed, the obvious benefit arising out of 

representation is that, prior to advising a party to proceed with an application, they would 

undertake an assessment or vetting of the prospects of the case and the utility of commencing 

proceedings against an employer. There are several reasons for this - they include, in the case 

of legal representation, the cost of litigation itself; and in the case of union associations, the 

need to ensure that the resources of the organisation are being deployed wisely. The other 

advantage of representation at this point is that the merits of the case can be sufficiently 

scrutinised to consider the whole question of utility and return.   

 

8.2. Phase 2 - The lodging of an application for remedy (Form F2) 

The second phase of the unfair dismissal process requires the lodging of an 

application for remedy form to the Fair Work Commission. This must be undertaken with 21 

days from the time the dismissal decision was communicated to the dismissed employee. 

Self-represented applicants invariably lack an understanding of the procedural and legal 

requirements necessary to adequately complete the Form F2 application in a manner that 

assists the staff conciliators, though this is an area where the Tribunal has been devoting 

resources to try to ensure access to justice for all persons, whether represented or otherwise.   

Staff conciliators claim that upon receipt of the Form F2, they usually can quickly 

detect whether an application has been made by a self-represented party or not. The ‘self-

represented’ applications are characterised by their tendency to focus on the underlying 

personal emotions of the applicants and their canvassing of the moral and ethical issues that 

underpin the dismissal grievance (Conciliator 2, 2019, Conciliator 6, 2019, Conciliator 8, 

2019, Conciliator 9, 2019, Conciliator 11, 2019). As mentioned in phase 1, it is unusual for a 

Form F2 application to be lodged by a representative acting on behalf of a dismissed 



 

 

 

 

 256 

 

employee before the merits of a case are considered. One of the reasons for this is that 

representatives view the commencement of an application as a demonstration of seriousness 

(Employer Rep 1, 2019; Legal Rep 3, 2019; Union Rep 2, 2019), as a signal to the employer 

that the issue in dispute will not go away or to consolidate the bargaining position of the 

applicant (Union Rep 1, 2019). Of course, it is also used as a means to access a forum for 

having the matter resolved and to seek a remedy. 

While the views varied as to what may form the basis of the details required on a 

Form F2  application, generally speaking representatives focus on the statutory requirements 

provided for under the Act. One issue that demonstrated the difference between those that 

have an understanding of the unfair dismissal remedy scheme and those that perhaps don’t, 

was evident in the view as to what was being intended to be achieved by the filing of an 

application. Except in a few cases, such as where reinstatement is being sought, the majority 

of representatives had an expectation that applications for a remedy will resolve before 

arbitration.  That is, that there was no expectation that the matter would proceed all the way 

to arbitration;  that it would be somehow, and for some reason, resolved prior to that stage. In 

this way, the prior experience of the representatives is able to save time and money for 

applicants. 

 

8.3. Phase 3 - The filing of an employer response to an application (Form F3) 

There are a variety of ways in which representatives approach the filing of an 

Employer Response (Form F3).  While there was some variation of opinion as to what was 

intended to be achieved by the filing of the Form F3 response, by and large the document was 

seen to be the best way that a clear and concise message which encapsulated the position of 

the employer could be sent to the Fair Work Commission. The common view of interviewees 
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was that the purpose of the employer response was to present a defence to the dismissal 

decision in a forceful and succinct manner. 

 

8.3.1. The way in which the employer defends its case 

The majority of legal representatives view the Form F3 employer response as a court 

document that is required to be drafted as mini-pleadings.  That is, the legal representatives 

see the need for the document to address, in a systematic fashion, all the elements required by 

an employer to meet the requirements of a justifiable dismissal.   In that way, the document is 

seen to be a critical tool in the resolution of the dispute.  But it interesting to understand to 

whom that response is directed. The majority of representatives see the importance of filing 

the employer response as an aid to the staff conciliator, and not as a means of attempting to 

persuade the applicant as to the strengths or weaknesses of their case.  The rationale here is 

that the applicant has already demonstrated her or his belief that they do not see that the 

dismissal has been fair, and that the employer will derive no benefit from any further attempt 

to convince the former employee, or her or his representatives, as to the justification of the 

decision.    

In the case of the staff conciliators themselves, they view Forms F2 and F3 as being 

fit for purpose, enabling the competing views of the parties to be expressed although, as 

previously mentioned, invariably they find in the case of self-represented persons that there 

are strong underpinnings of personal or emotional issues that may run secondary to the 

intention of the application.  
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8.4. Phase 4 - Pre-conciliation 

Prior to the conduct of a staff conciliation there is a small window of opportunity for 

parties to seek to resolve the matter outside of the Commission process. At this stage, a 

majority of the representatives, the higher proportion of which being legal representatives, 

indicated in interview that they would approach the other side before the formal staff 

conciliation process takes place. The general view of the stakeholders, including the direct 

participants, was that this was unlikely to occur in the case of self-represented parties.   

 

8.4.1. Why matters resolve at pre-conciliation 

At this pre-conciliation stage there are several identifiable reasons why a matter may 

resolve before the scheduled staff conciliation activity takes place. The first of these scenarios 

is where the represented parties ‘take stock’ of their prospects of success. It could be the case 

here that either an applicant has lodged an application for a remedy prior to taking advice, or 

the claim may have been lodged as a precautionary measure so as to fall within the ’21 day 

window’, and the applicant comes to the realisation after further assessment that the prospects 

of success may not be that good.  

The second cited reason given for why  matters resolve at this stage is where the 

employer response has revealed new information that may or may not have been well 

understood by the applicant, or her or his representative, prior to that time.  Many of the 

representatives could give examples of where they had only been given ‘half the information’ 

regarding a critical issue or event. Where more information comes to light, particularly if it is 

prejudicial to the case of the applicant, invariably this causes a rethink in approach and a 

questioning of the utility of pursuing the application.  
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8.4.2. Employers also influence whether the matter is brought to an end 

Not all decisions to bring an unfair dismissal claim to an end arise out of the unilateral 

actions of the applicant. Quite often, with the fullness of understanding and the realisation 

that an employer’s response is weak, a decision to reach some form of settlement agreement 

is taken by the employer. The rationale for this is that there is no benefit in an employer 

continuing to defend the indefensible in circumstances where it shall only incur more 

unnecessary costs in doing so.  

 

8.5. Phase 5 - Staff conciliation 

In the context of Australia’s statutory unfair dismissal regime, the staff conciliation 

telephone conference has its critics with the ‘shuttle and churn’ approach not seen as 

conducive to meaningful outcomes, and where there is some evidence that applicants feel 

pressured by conciliators to submit to the resolution of an issue within the 90 minute time 

frame of the telephone conference. Another criticism levelled at the process is the absence of 

face-to-face contact between the parties.  

 

8.5.1. Role of representatives at conciliation 

Representatives see their role as threefold during staff conciliation. In the first place, 

they see themselves as advocates, with the capacity to speak to the application and the facts 

of the case.  Secondly, they view their role as assisting in the navigation of the process and 

helping keep things on track. This is an essential task where otherwise parties might have a 

tendency to pursue issues or approaches outside those covered by the legislation and its 

processes. Thirdly, the role is seen as one that has the purpose of securing outcomes that are 

beneficial to the interests of their clients.  
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There are some environmental constraints that are imposed on the parties in this 

phase. A significant one is that of the time constraints of the 90 minute time slot 

administratively allocated to the staff conciliators for the purposes of conducting the process. 

At least in the eyes of the staff conciliators themselves, this 90 minute time limit has the 

potential to hamper the ability for the substance of matters to be canvassed between the 

parties.  

 

8.5.2. Implication of the compensation cap 

In terms of other constraints, the overarching consensus of the practitioners was that, 

compared to other employment-based remedies (such as state based anti-discrimination claims, 

or applications made in the Fair Work general protections jurisdiction), even though the FWC 

process was far more efficient than state-based arrangements, the remedies available and 

compensation ceiling under the FWC was a disincentive to representatives. That is, by virtue 

of the compensation cap established by Section 392(5) of the Fair Work Act 2009 (Cth), any 

remedy under the unfair dismissals regime cannot exceed half of the ‘high income threshold’ 

that is prescribed by Regulation, which at the time of writing was set at $153,600.00119. The 

total maximum compensation available, is therefore presently capped at $76,800.00.  As there 

is no compensation cap under State-based anti-discrimination law many of the representatives 

were of the view that the compensation outcomes would be better in these jurisdictions than in 

the Fair Work unfair dismissal remedy jurisdiction.   

 
119 Effective from 30 June 2020.  
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8.5.3. Represented and unrepresented parties 

The role of the representative, and her or his views, remain of interest, and 

engendered mixed views from the interviewees.  While nearly 25 per cent of the staff 

conciliators held the view that prior dealings with representatives would assist in the process 

of conciliation, the majority view was very much that it would depend on who that 

representative actually was, and what were those prior dealings. Nevertheless the 

representatives’ role cannot be understated.   

The view of the staff conciliators in particular was that often what the applicant seeks 

through the Form F2 Application for Remedy may not be what the applicant really wants at 

staff conciliation. Self-represented applicants can be unclear and incoherent when pursuing 

applications for an unfair dismissal remedy. But that may not necessarily be prejudicial to the 

way in which such applications are approached. For example, nearly half of the staff 

conciliators neither concerned themselves with the underlying motives of an applicant, or 

wished to prejudge the state of the parties prior to conciliation.  And while staff conciliators 

may be reluctant to read too much into the initial materials that are filed before them, the 

majority of staff conciliators indicated that it was possible from the materials to identify those 

applications where staff conciliation was unlikely to be successful.  

 

8.5.4. Staff conciliators and initial impressions of materials filed 

While the staff conciliators by and large expressed a reluctance to pre-judge too much 

from the initial forms lodged prior to the conduct of a conciliation process, it was the case 

that there were identifiable issues that did arise and lead the conciliators to form some initial 

impressions  of the parties.  A common example was where an applicant lodged voluminous 

material to support her or his claim. Some staff conciliators commented on the frequency of 
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this occurring.  It was also possible to gain some initial impression of the personality of the 

parties through the language that was being used. Expression of intent in its written form was 

often also a good indicator of the level of resistance that may be expected when the parties 

first convene at conciliation.   

Another impression that staff conciliators can gain from the materials was whether or 

not the application may have been part of some broader industrial relations ulterior motive120. 

This was observed by a small group of staff conciliators and was linked to the issues that may 

be facing unions at workplaces, for example coinciding with campaigns relating to enterprise 

bargaining or union recruitment. The suggestion here being that the application was in part to 

demonstrate the services provided, or that the union was not going to capitulate in its 

organisation of the employees at the workplace.  One final issue that was frequently 

identified, came about when the applicant was making an excessive or unrealistic claim for 

quantum. Nearly half of the staff conciliators were of the view that this impression could be 

easily elicited from the initial documents that were filed.     

 

8.5.5. Indicators that conciliation may be unsuccessful 

Having an impression of some of the issues from the materials is one thing but 

forming a view that there are indicators that the conciliation may be unsuccessful is quite 

another. In some ways the indicators within the Forms F2 and F3 that suggest conciliation 

may be unsuccessful with staff conciliators coincide with those that initially stand out when 

the materials are first read. 

 
120 What this illustrates is that a category one conflict may still indirectly influence the conduct of parties in 

unfair dismissal matters.  



 

 

 

 

 263 

 

The first of these is that of the ‘querulous complaint’, a term that was utilised by 

several of the interviewees. The querulous complaint is said to be identified by the 

voluminous material filed by an applicant that has a complaining undertone to it. The 

expectation that appears to follow from such an assessment is that there will be difficulties in 

finding a rational approach to the competing positions of the parties.   Secondly, the 

personality and language of the applicant and the employer response may be suggestive of an 

entrenched position that will be difficult to shift. The expectations being sought, particularly 

in the case of the applicants, are also an indicator that the conciliation may be difficult to 

resolve. The fact is that an unrepresented applicant in particular, with the exception of a 

‘repeat player’,121 lacks the understanding of the formula that may ultimately be applied in 

assessing compensation outcomes. This can often mean that the initial claim is unrealistic and 

difficult to approach.  

As mentioned above, the fact that the application or response may also relate to other 

‘non-dismissal’ issues such as industrial campaigns, organisational restructures or other 

productivity improvements that are being introduced or resisted in a workplace, can all 

provide signs that suggest the conciliation process has many layers to it. Finally, the 

introduction of the new ‘unfair dismissal businesses’ into the foray of representatives that 

appear before the Fair Work Commission is also cause for some level of attention, and 

perhaps apprehension, as several conciliators had experienced that often these advocates in 

particular were unhelpful to effective resolution of issues where their business model requires 

certain financial outcomes prior to bringing a claim to an end.  

 
121 The term ‘repeat player’ is used to refer to applicants who have previous experience in pursuing claims for an 

unfair dismissal remedy in this jurisdiction.  
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8.5.6. Are certain dismissal types more amenable to settling at staff conciliation than others? 

There was no consensus amongst interviewees as to whether some dismissal types 

were more, or less, likely to resolve at the staff conciliation phase. The majority of staff 

conciliators interviewed believed that genuine redundancy cases were more amenable to 

settling than other types of case. This view was consistent with the experience of legal 

representatives who saw that redundancy cases were easier to clarify and isolate their legal or 

factual merits. It was nonetheless acknowledged by some of the representatives that 

‘redundancy decisions’ can still have other complexities, such as where they are being used 

for other reasons such as removing otherwise good performing employees, or where people 

are resistant to the change agenda.   

The second class of dismissal type that staff conciliators believed may be more 

amenable to conciliation was that of the serious misconduct cases. A majority of staff 

conciliators were of the view that serious misconduct cases such as being under the influence 

of non-prescribed drugs at work, or employee theft, could be cases where, once evidence 

could be established, are more amenable to settling than others.  One third of the conciliators 

believed that whether a case is more amenable to settling comes down to the parties involved. 

Several of the staff conciliators were of the view that you cannot actually discern 

which case type are more amenable to settling at conciliation. 

 

8.5.7. Fatigue of the participants during conciliation 

The issue of fatigue has been raised within Chapter 6 as one that has previously been 

observed in earlier studies of the conciliation process. In the main, staff conciliators have 

observed parties suffering from fatigue during the conciliation process, with one conciliator 

estimating this impacts on approximately 60 per cent of the cases. 
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There were several reasons provided for why parties suffer fatigue at this phase. The 

first of these is where it becomes obvious that the outcome that an applicant is seeking is 

going to be met with solid resistance by an employer.  The obvious challenge to an 

individual’s time, money and effort are clear factors that contribute to the frustration. A 

further contributor is that of the emotional content of the issue in dispute. The nature of the 

grievance and the context of how it has come about, is, in that case, seen as giving rise to 

fatigue. Finally, a cause for fatigue has been observed to come about due to the power 

imbalance between the parties. In this case, the apparent insurmountable task ahead will often 

cause an applicant in particular to lose energy in such matters. 

 

8.5.8. Representation at conciliation 

The overwhelming view of the 13 staff conciliators was that they believed 

representatives are more beneficial to the process of conciliation in that there is less chance of 

discussions escalating into anger; or that the representatives were more dispassionate or 

detached. Staff conciliators observed that unrepresented applicants find it more difficult to 

articulate issues and are more emotional during conciliation. The socio-economic background 

of an applicant has also been identified as having a bearing on the capacity to properly 

articulate a case at conciliation. As has been mentioned in the observations by conciliators of 

their initial impressions of the parties, there is a widely-held view that the business model that 

is practised by ‘unfair dismissal businesses’ which represent applicants within the 

jurisdiction, is unhelpful to the resolution of the applications.  

Further, representatives without experience in the jurisdiction can act as a hindrance 

to the effective resolution of applications.  So too can representatives who adopt as an 
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approach being adversarial or combative. Such behaviour is seen as setting the tone in 

conciliation and acting as an obstacle to the effective resolution of the application.  

 

8.5.9. Challenges and blockages at conciliation 

One of the key challenges to a successful resolution of a dismissal grievance is the 

unwillingness of parties to compromise or negotiate as part of the process. That is, it makes 

for a very problematic conciliation if one party approaches the exercise in an ‘all or nothing’ 

manner. Secondly, parties must have realistic expectations as to what can be achieved 

through this process. A ‘compensation cap’ set for matters that proceed to arbitration, and 

various methods used for estimating fair settlement outcomes based on issues such as length 

of service, time spent out of work, etc., mean that parties who are unwilling to compromise or 

who have unrealistic expectations will invariably cause difficulties and contribute to 

blockages in the conciliation process.  

Some of that intransigence is seen to arise out of the inability of a party to 

acknowledge another’s viewpoints. The time limitations imposed on staff conciliators in the 

scheduling and conducting of conciliations is a further challenge identified at this phase and 

is seen as a potential blockage to the effective resolution of the application.  

 

8.5.10. Why matters don’t resolve at staff conciliation 

There are several key reasons why matters do not resolve at the staff conciliation 

phase. The first of these is that parties are pursuing matters for reasons of policy or principle, 

rather than practicality. In such cases, whether the policies or principles are those of the 

applicant, employer, or, on some occasions a union, there is often a prevailing view that the 

matter is one that cannot be compromised. The level of emotion between one or both of the 
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parties, is another reason why matters don’t resolve. For example, it could be the case that 

insufficient time has passed for the parties to take a more impassionate view of the dismissal, 

or the rawness of the issues which were the subject of the dismissal may need further time to 

heal.  

Another reason for not reaching resolution is that what is being sought is not 

something easily obtained through conciliation; a case in point being the reinstatement. It 

would be a rare situation for an employer to reverse its decision and seek to re-engage an 

employee, unless compelled to do so. Whether parties have realistic expectations, and their 

pervading attitude and conduct as to how they approach the task of participating in the 

conciliation itself, are also identified as obstacles to the successful resolution of the dismissal 

grievance at this stage. 

 

8.5.11. When conciliation fails 

The majority of union representatives expressed dissatisfaction with the outcomes 

available through staff conciliation, yet this does not appear to have dampened their resolve 

to participate in the process and endeavour to successfully secure positive outcomes for their 

members. Fourteen of the fifteen representatives indicated that they would be inclined to 

make further attempts to resolve a grievance with the other side, post staff conciliation, in a 

bid to avoid submitting to arbitration.  In the case of applicants who have been represented in 

proceedings by trade unions, the majority of union representatives did not encourage 

members to go to arbitration. The cost of proceeding to arbitration is also regarded as a 

disincentive to representatives to proceed beyond conciliation.  

By way of general observation, and despite some initial reservations about 

commenting on this, the majority of staff conciliators who were asked the question, believed 
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that you do get a sense that a matter is likely to go to arbitration.  Staff conciliators believed 

that applicants will continue towards arbitration when they felt wronged, and that they will 

also proceed to arbitration in a bid to secure reinstatement. 

 

8.6. Phase 6 - Referral of matters to commissioners and presidential Members 

The next phase of the unfair dismissal conciliation and arbitration process provides 

for a couple of different options in the way in which the matter will now be dealt with by an 

assigned Member.  

As a first impression, the commissioners and presidential Members (the Members) 

interviewed reported that, with the exception of cases where an applicant seeks reinstatement, 

there are no special types of dismissal decisions that are more prominent than others at the 

pre-arbitration/arbitration stage.  What has been observed is that, rather than a particular type 

of dismissal case, there are certain features or characteristics that are viewed as being 

common to the matters being referred.  The first of these features is that there was a higher 

proportion of matters that were self- represented at this stage. Secondly, that matters also tend 

to be referred where reinstatement is being sought. The next feature is that of the nature of the 

grievance. Where parties are fighting over matters of policy and principle, these were seen as 

more likely to be referred to a Member. Finally, particularly in the case of misconduct 

matters, there are those cases where the applicant maybe seeking vindication or the clearing 

of his or her name.  

 

8.6.1. Difference in approaches taken on referral 

When matters are first referred to Members following an unsuccessful staff 

conciliation, the approach that is adopted in a bid to further attempt to resolve the matter, is 
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very much subject to the style and preference of the individual Members. For example, some 

Members will prefer to issue some procedural directions to the parties that in some ways 

anticipate that a formal hearing will be conducted. Those directions may include the need for 

parties to begin the filing and cross-filing of Statements of Evidence or Affidavits from key 

parties and an Outline of Submissions in contention. By doing this, some Members feel that 

they are pushing the parties toward the realisation of litigation, its costs, and all that it entails. 

The alternative view that emerged is that you don’t issue directions until such time as the 

parties are given a further opportunity to consider another attempt to resolve the matter and 

that a Member Assisted Conciliation (MAC) should be offered as a precursor to formal 

arbitration.  

The timing of the offering for a MAC will also vary, whether before, during or after 

the filing of submissions and statements of evidence. The variations in approach are very 

much dependent upon the beliefs and preferences of the Members, however with only limited 

exceptions, the overwhelming view was that the MAC was a very useful first step in dealing 

with a referred matter.  While some Members will undertake their own matters, others, 

depending on the particular customs and practices of a regional FWC office, may prefer to 

have their colleagues undertake that task in the event that the matter does not resolve. Some 

Members will undertake the MAC by way of a further telephone conference, whereas others 

may prefer to conduct face-to-face meeting with the parties in a private conference room. 

 

8.6.2. Why matters do and don’t resolve at the stage of Member Assisted Conciliation 

Despite the best endeavours of the Members, some matters will still not resolve at this 

stage. There are three main reasons for this. Firstly, that either the applicant or employer will 

have unrealistic expectations as to what will be achieved by going to arbitration. On 
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occasions, in the case of the applicant, it may also be a consequence of them suffering from 

minor or more significant mental health issues, the result being that it is far more difficult to 

secure a co-operative approach to the way forward. 

The second key reason why matters will not resolve at this MAC stage is that one or 

both of the parties have maintained a position based on either employer policy or applicant 

principle. The third reason is as a result of the pursuit of reinstatement - though there is some 

evidence that workers are becoming less inclined to pursue reinstatement as a remedy option 

(Employer Rep 2, 2019; Union Rep1, 2019). 

 It is unclear whether the reluctance for applicants to seek reinstatement is a function 

of greater mobility, or a changing notion of the long-term employee or even the poor success 

rate.  

 

8.6.3. Other issues 

There are also other influences as to why matters don’t settle at this stage. Some 

Members observed that it could be nothing more than a poor case that continues to be 

pursued by a lawyer or paid agent. Secondly, and more from a commercial basis, an employer 

can be pushed so far that they end up thinking they may as well run the case given that the 

amount of money already spent on the exercise will not be recovered, and they are at the 

stage where a final spend will not make too much difference.  

Several Members spoke of the intransigence of the parties at this phase: where the 

unrealistic outcomes being sought were being influenced by the ill-informed views of family 

and friends. For other applicants, the intention to proceed may be due to a misunderstanding 

of the regulatory scheme, and invariably this may be more common among self-represented 

applicants than represented parties. 
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The final reason for why matters don’t settle at the MAC stage is in those cases where 

parties want to have a formal determination of disputed facts, or a declaration of rights and 

entitlements. Here what is being sought is a pronouncement from the Commission as to what 

actually happened; a declaration as to who did what. Further, parties might wish to have 

matters proceed to arbitration where they are seeking a published decision; or to redress 

reputational damage; or for a clarification of a point of law. Other factors that have been 

observed why matters proceed to arbitration could include the impact of a dismissal in a 

regional town; the age of the worker; the buoyancy of the economy; and mental health issues.   

 

8.6.4. General observations by Members 

Overall, the Member Assisted Conciliations (MAC) are regarded as an important part 

of the grievance resolution process.  It has been variously suggested by Members that the 

resistance (push-back) from parties not wishing to participate in a MAC, is estimated to be in 

the order of between 10 to 25 per cent of participants. Either way, whether the matter resolves 

at this point in time or not, the majority of Members were of the view that they have a good 

sense of the predictability about where matters will end up.  There was certainly no evidence 

within any of the interviews that parties who genuinely wished to proceed to arbitration 

would be denied that opportunity.  

The approach taken to matters at this phases allows for a good degree of personal 

discretion, though there is a view among some Members of “different Members, different 

approaches different outcomes”, and evidence of preferences for different styles and degrees 

of emotional engagement during the MAC process.  Members have observed an appropriate 

level of satisfaction from participants who have matters resolved through this process.  None 
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of the representatives interviewed raised any concerns that, either at staff conciliation or at 

the referral phase, they had observed differences in the outcomes achieved for their clients. 

 

8.7. Phase 7 - The Arbitration phase: the views of applicants and employers  

The final phase to the seven phases of the FWC unfair dismissal process is that of 

formal arbitration. A relatively recent addition to this phase is the conduct of a determinative 

conference, in effect a hybrid approach to conciliation and arbitration, where less formality is 

adopted in the gathering of evidence required for the ultimate adjudication of the issues.  

In the case of the applicants and employers interviewed, matters of principle and 

policy acted as a primary driver as to whether a party will pursue a matter to arbitration.  The 

financial loss incurred as a result of the dismissal decision may be a secondary or less 

influential factor as to whether an applicant will proceed to arbitration rather than pursuing 

justice or clearing one’s name.  In the case of serious misconduct, an employer is less likely 

to wish to have the matter resolved at conciliation.  

Parties to arbitration, should have realistic expectations in relation to what is 

achievable through the arbitration process prior to commencing on that path. Significant 

effort appears to be have been made to provide support and assistance to both applicants and 

employers to better understand the process.  

The final chapter will consider the conclusions that can be drawn from this research.  
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Chapter 9  

Conclusions 

 

The purpose of this research was to explore the reasons why parties resolve statutory 

unfair dismissal claims at the various stages of the conciliation and arbitration process and 

why some matters need to be determined by adjudication. One underlying focus was whether 

or not the source of the workplace conflict or the reasons for dismissal may have had some 

bearing as to why some matters may resolve earlier than others.  For example, were 

‘dismissal types’ such as unsatisfactory work performance (category two conflict) more or 

less likely to resolve at the various phases of resolution post the dismissal decision, than types 

such as dishonesty or personal aggression (category three conflict)?  

One of the motivating factors for pursuing this theme, was arising out of the earlier 

research (TNS Social Research, 2010) where it reported that many of the parties who 

participated in matters before the FWC’s predecessor body, were not necessarily happy with 

the conciliation outcome. This led to the questions being asked:- 

(i) Are some types of unfair dismissal decision less likely to be resolved by 

conciliation? 

(ii) What are the main factors that influence why matters resolve at conciliation? 

and  

(iii) Why do workers pursue arbitration for the resolution of an unfair dismissal 

remedy application?   

 

9.1. Revisiting what we already know  

The literature review in Chapter 2 explored what we already know about unfair 

dismissals in Australia. A summary of the major themes arising out of that review are 

provided as follows.  
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9.1.1. The dismissal decision  

 Firstly in relation to the dismissal decision itself, there are factors that strongly 

correlate with whether or not a unilateral decision to terminate a contract of employment will 

take place. These include whether labour is in abundant supply, the utilisation of any formal 

grievance procedures prior to the decision being made; the effectiveness of union 

representation; and financial considerations such as the costs associated with new hire and the 

short term effect on production when workforce numbers are reduced (Klaas et al, 1998). 

 Once that decision is made, the decreased probability of arbitral success and the 

increased transaction costs at trial contribute to a higher settlement rate at conciliation (Ross, 

2000).   

 

9.1.2. Characteristics of the parties  

What the research to date tells us is that during the course of conciliation there are 

various factors pertaining to the characteristics of the parties that influence whether or not 

matters resolve. These include the level of gross wages earned by an employee, whether the 

applicant found another job, their age or ethnicity and whether they were represented at 

conciliation (Ross, 2000).  Other factors that influence conciliation outcomes (and higher 

settlement rates) include the increased levels of facilitation and intervention by conciliators 

undertaking face to face conciliation (Ross, 2000) and the experience of the representatives 

(Meredith, 2001; Hagglund and Provis, 2005).   
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9.1.3. Importance of being heard and acknowledged   

Applicants believe that they have been treated fairly during the conciliation process 

when they have been acknowledged, are being heard, have issues addressed, are being 

represented and where they are treated in a consistent manner by the tribunal members 

(Meredith, 2001). Certainly in relation to these last factors, what the earlier research showed 

was that 42 per cent of the applicants who submitted to conciliation indicated that they were 

not satisfied with the outcome reached (TNS Social Research, 2010).  

For that reason it is not unreasonable to deduce that employees who do not feel that 

they are having their grievances adequately addressed – particularly in relation to these 

intrinsic factors, will be more inclined to proceed toward arbitration for the purposes of 

gaining some level of satisfaction from the process. 

 

9.1.4. Source of conflict and industrial relations frames of reference  

Finally what we do know from the literature to date, is that there are well recognised 

and distinctive sources of workplace conflict (Guetzkow and Gyr, 1954; Jehn, 1997; Myers 

and Larson, 2005; Salipante and Bouwen, 1990), and that how individuals and industrial 

parties more broadly may go about resolving that conflict at work, is likely to be shaped by 

the industrial relations frames of reference that guide their decision making (Budd and Bhave, 

2017).  

  Let us now look at the findings of this study having regard to what we already know.  



 

 

 

 

 276 

 

9.2. The findings    

9.2.1. Challenging a dismissal decision 

A terminated worker can either accept the dismissal decision, seek to have it revoked 

by either negotiating a reinstatement or resignation, or go about challenging it through 

proceedings in a court or tribunal.  The way in which the decision is challenged is shaped by 

whether the dismissed employee is represented or not. Unrepresented parties bring different 

expectations and understandings of how the unfair dismissal remedy process works: when 

dealing with matters, the majority of staff conciliators prefer the presence of representatives.  

Despite many reported difficulties associated with the unrepresented applicants, and 

while they are the largest number of cases being referred to Members post staff conciliation 

(phase six), proportionately they tend to resolve their claims in greater numbers122 than those 

represented.  

 

9.2.2. Role of representatives 

The participation of representatives at the various phases is a positive influence, yet 

there are certain behaviours and characteristics that are unhelpful to the resolution of matters. 

Of specific note here is the criticism levelled at the ‘unfair dismissal businesses’ which are 

accused of introducing into a negotiation environment business models prejudicial to, or at 

loggerheads with, conciliatory patterns of conduct.  

That issue aside, the majority of representatives have an expectation that matters will 

resolve prior to arbitration, and while they see the system as streamlined and time-efficient, 

 
122 In the 2015-2016 data period, self-represented applicants made up only 106 of the 326 cases that went to 

arbitration. 
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they remain critical of the compensation ceilings and the system of ‘shuttle and churn’ 

negotiations that are a feature of the attempted resolution of outcomes within 90 minute time 

windows.  

 

9.2.3. Are some types of dismissal more likely to resolve? 

There was no consensus amongst interviewees as to whether some dismissal types  

were less (or more) likely to resolve at the staff conciliation phase, although staff conciliators 

have identified serious misconduct cases such as personal aggression and dishonesty 

(category three conflict) and the genuine redundancy cases (category one)  as being more 

likely to resolve.  People resolve  applications for unfair dismissal remedy at various stages 

and for a variety of reasons.  

At the outset they may recognise there was no grounds to the application, for 

example, it lacks jurisdiction or merit and therefore should be discontinued.  For many, they 

secure a compromise they are happy with or can live with; or they have found another job 

and the pursuit of the compensation target outcome will necessarily be moderated to 

accommodate that fact; or they simply have had enough and just want it over.  

 

9.2.4. Further progressing of application to let off steam 

Where individuals feel that the staff conciliation process is too impersonal or that the 

telephone medium fails to allow a party to vent their true feelings and the matter does not 

resolve, then a Member assisted conciliation (MAC) is almost always on offer. Most 

Members and representatives recognize that both parties may wish to participate in a process 

where they have time to ‘let off steam’.   
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9.2.5 What happens at arbitration  

At arbitration the success rate of applicants vary. For the 2015-2016 data year,  

insubordination and redundancy ‘dismissal types’ were the most successful, followed by 

dishonesty, general misconduct and personal aggression. The current median compensation 

outcome for arbitrated hearings being only the equivalent of eight weeks’ salary (FWC, 2019) 

brings into question the commercial benefit in pursuing a claim through to arbitration. 

Reinstatement is no longer a major factor for why matters proceed to arbitration, as only 30 

of the 326 dismissal types in 2015-2016 secured that outcome. Representatives have 

indicated that, as a remedy, it is no longer being pursued as it once was. Instead, the findings 

of this research conclude that matters such as ones of policy or  principle, seeking 

vindication, justice and the right to be heard, together with unrealistic expectations based on a 

host of intrinsic and extrinsic factors, all play a far more important role in the decision to 

pursue a remedy. 

 

9.3. How the research contributes to current understandings 

 There is an increasing number of self-represented applicants making claims for an 

unfair dismissal remedy. The distinction between self-represented and represented applicants 

in proceedings before the FWC is significant and while the former have previously been 

identified in earlier studies as having a higher level of settlement at conciliation than their 

represented counterparts (Ross, 2000), this research has found that they are less 

understanding of the regulatory framework, including its processes for resolution and the 

legal considerations that shape the respective rights of the parties.  

Unlike earlier studies in this area, this research has traced the conduct and perceptions 

of employees, employers, paid representatives, unions and employer associations, staff 
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conciliators and FWC Members from the time in which a contentious dismissal decision has 

been made until the time a formal arbitrated decision was issued by the tribunal. The research 

has revealed the differences between represented and non-represented parties as they 

participate in some or all of the seven phases of the unfair dismissal conciliation and 

arbitration process. The differences can be identified from the time the initial Form F2 

application for unfair dismissal remedy is lodged; in what the application for remedy may 

seek; and how the parties intend to approach the processes that will follow. Traditionally this 

was a role that was more frequently undertaken by unions which filter the claims that made 

their way to the tribunal (Sherman, 1989), but what the research now shows is that the 

absence of a represented party more broadly, whether represented on behalf of the employee 

or the employer, has a significant bearing on the way in which the processes of conciliation 

and arbitration are navigated.  

 

9.3.1. Self-representation and importance of representatives 

This research reveals that the self-represented applicant is far more problematic than a 

represented party, confirming the views within earlier literature and research that 

representatives play a critical role in providing external scrutiny to the process (Howe, 2013) 

and help to keep the expectations of the bargaining parties realistic (Farber and Bazerman, 

1989; Hagglund and Provis, 2005). The research has found that where dismissed employees 

are union members, their access to representation comes either via the local area 

representative or through a member service centre. Where that occurs, the merit screening 

process that is applied, with some degree of variation, is driven by a need to ensure that 

dismissed workers well understand the realities of the strengths and weaknesses in pursuing 

an application. These findings confirm the observations made by Dickens (2014) that, in the 
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United Kingdom, the union can act as an employment‐rights‐awareness raiser, provider of 

advice and clearing-house for workers.  

The other distinction that separates the self-represented and represented applicants 

more broadly is that representatives participate in negotiations outside of the formal 

Commission process. All of the representatives interviewed indicated that they would 

approach the other side in a bid to resolve matters, whether immediately following the 

dismissal decision, or at the various stages of the resolution process. These finding align with 

those earlier made by Hagglund and Provis (2005), that trade union representatives 

specifically believe that they had a better chance of securing reinstatement of a member if 

they negotiated directly with an employer before the matter reached the conciliation stage. 

What the current research now makes clear is that representatives, including those 

representing employees, are willing to engage in an ongoing process of negotiation during all 

phases of conciliation and arbitration prior to the dismissal decision being effected.  

A future study may wish to compare and contrast the resolution outcomes of 

represented and unrepresented parties, so as to ascertain whether self-represented applicants 

who enter into settlement earlier, as identified by Ross (2000), secure different financial and 

non-financial outcomes123 to their represented counterparts. This begs the question of whether 

the engagement of paid representatives is always money well spent. The view of several of 

the Members was that, at least in the case of financial compensation, the same result was 

normally secured regardless of at what stage the parties ultimately reached agreement.  

 

 
123Non-financial outcomes could include an apology, a sense of vindication, an agreement to rescind a dismissal 

decision and allow an employee to resign, or simply the satisfaction that residual issues arising out of the 

employment contract were allowed to be vented before a third party.   
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9.3.2. Time limitations and cost 

In relation to the staff conciliation process and its 90 minute time allocation, the 

research reinforces what has been previously identified in the case of the two earlier SAIRC 

studies, in that at conciliation it is important to be heard, be addressed, represented and 

acknowledged (Meredith, 2001). What the earlier studies show is that conciliation can create 

a forum that provides workers with some satisfaction and restores their sense of dignity 

(Hagglund and Provis, 2005). The current research finds that union representatives believe 

that the staff conciliation process does not always provide that forum because of the time 

restriction and process of ‘shuttle and churn’ negotiations and have identified this as giving 

rise to a ‘justice void’ that needs to be filled.  

Within the literature, a case for maintaining a flexible and cost-efficient tribunal is set 

out (Barry, 2018; Bell, 1996; Corby, 2015; Merritt, 1968).  The findings of this research has 

shown that while the FWC is regarded as a flexible institution in relation to its timeliness and 

method of approaching conflict resolution, cost considerations still play an important part as 

to whether individuals will settle matters or proceed to have the matter dealt with by 

arbitration.  The majority of cases are resolved in the staff conciliation process. Legal 

representatives, members of employer associations and FWC Members in particular, 

confirmed the view of Moorhouse (2016) that, as a process, it may still produce a better 

overall economic result for dismissed workers rather than taking the proceedings to a hearing 

and having to offset any result against the cost of having to do so.  

 

9.3.3. Importance of a forum to have their ‘day in court’ and ‘let off steam’ 

Consistent with the findings of the earlier research undertaken for Fair Work Australia 

(TNS Social Research, 2010), the current studies show that parties do experience fatigue 
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along the way, though that seems to be a natural by-product of the tension and demand of 

conflict and all that litigation brings with it.  Having the opportunity to ‘let off steam’ has 

been identified as a legitimate reason for why an application is commenced in the first place 

and is consistent with the earlier findings relating to the South Australian state-based system 

(Hagglund and Provis, 2005). In particular, the ‘letting off steam’ in a MAC may be the 

modern equivalent of a dismissed worker ‘having their day in court’. 

In relation to the way in which matters are dealt with post-staff conciliation, the 

research concluded that the high settlement rate is indicative of two things. Firstly, there is 

some cathartic benefit derived from a further venting of issues; and secondly, that the 

exhaustive nature of litigation may also be slowly taking its toll. There is some sense that 

‘further down the conveyor belt’ the parties have been able to think through their respective 

positions, and that the second attempt at conciliation may mean that the issue is now ripe for 

resolution. This also accords with earlier observations that blockages such as a hurting 

stalemate can be a form of intransigence, but isn’t necessarily such a bad thing (O'Kane, 

2006) and may just provide parties with further time and opportunity to reconsider the merits 

of their case (Romeyn, 1980).  

 

9.3.4. Observations in relation to particular dismissal types 

In the case of genuine redundancy (category one conflict), the statutory definition at 

Section 389(2) of the Fair Work Act 2009 (Cth) has been criticised for not providing any 

clear guidance as to what should constitute reasonable redeployment (Shi, 2012). This 

research has identified that despite the failure of employers to provide an effective 

explanation to employees when the redundancy decision was made, once it is clarified at 

conciliation, this can often bring an end to a grievance. Such a scenario may be one that 
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highlights the disparate power relationships that are inherent within the labour capital 

exchange (Clark and Clements, 1978; Hyman and Freyer, 1977), where union representation 

is now weak and with the advent of individualism new forms of employee voice will 

gradually emerge (Peetz, 2019).   

In relation to (serious) misconduct dismissal types, the research has found that there 

are two competing views as to the ease in which these can be resolved at the staff conciliation 

phase. The majority of staff conciliators found that serious misconduct cases can be more 

amenable to settlement, either because the elements were easier to establish, the options for 

resolution were limited, the matter may be pending before a court, or the contravention was a 

clear breach of an employer’s policy. In contrast, some representatives saw cases of serious 

misconduct, such as employee theft and personal aggression, as more difficult to resolve at 

the staff conciliation phase. More broadly, the research found that where these matters do not 

resolve and are referred to a FWC Member at phase six, they become more difficult to 

reconcile where people are seeking vindication to clear their name.  

 Representatives were of the view that any matter that compelled an applicant to test 

or clear their name was regarded as being one where the dismissed employees were prepared 

to proceed to arbitration if they must.  These difficulties identified in cases of serious 

misconduct support the earlier findings of Chelliah and D'Netto (2006) where dishonesty 

cases were less likely to succeed at arbitration than non-dishonesty cases and those of 

Southey (2016) where it was found that cases of personal aggression have the least likely 

chance of all the categories of misbehaviour succeeding at arbitration. 

Earlier research undertaken by Southey (2010) identified that personal-inside reasons 

such as denial, mistake, felt inequity or tension, frustration and self-defence were the most 

frequent single employee reasons for misbehaviour in the workplace. The findings of this 
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thesis are consistent with that earlier study, in that it is likely that many of these emotional 

and ‘intangible’ personal-inside reasons such as pursuing matters of principle, seeking justice 

and vindication will drive dismissed employees to proceed to arbitration.  

 

9.3.5. Remedies of arbitration  

As mentioned, within the 326 cases of the 2015-2016 data set period there are 30 

reported outcomes of reinstatement. This represents almost 10 per cent of the arbitrated 

outcomes and aligns with the 10.8 per cent identified in the study of the 1997 to 2000 data 

period of the Australian Industrial Relations Commission (Chelliah and D’Netto, 2006). In 

relation to the amount of compensation awarded at arbitration, the data from the 2015-2016 

period estimates outcomes between 4 to 5 weeks adult average weekly ordinary time earnings 

(FWC, 2016) which contrasts markedly with a mean of 17.21 weeks’ wages during the period 

1997 to 2000 (Chelliah and D’Netto, 2006)124. In 2004 the cost to an employer in having a 

dismissal decision overturned was estimated to be 25.3 per cent of the annual wage of an 

employee (Freyens and Oslington, 2007). The current median outcome is eight weeks’ salary 

equivalence (FWC, 2019).125 Freyens and Oslington (2007) found that the higher quantum 

outcomes from their 2004 sample, were achieved by professional workers, suggesting that as 

a group they are better at picking cases they are likely to win and achieving this higher 

outcome126. This present study uncovered no such evidence of any particular occupational 

group being less or more successful in this regard.  

 
124 It should be noted that the mean outcome for 78.6 per cent of the applicants in this period, was 13.21 weeks 

wages.  
125 Note that since 2016-2017 a new way of presenting FWC outcome data was introduced. The estimate weekly 

wages equivalence is now based on the wages of the applicant. Prior to this period, outcomes were provided in 

total dollar amounts only.  
126 It is important to note that this observation was made by those researchers, even when quantum was 

measured as a proportion of wages.  
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In relation to the reason why parties pursue arbitration, the earlier study of Chelliah 

and D’Netto (2006) concluded that arbitration simply does not bring significant benefits to 

employees. Hagglund and Provis (2005) reported that advocates for employers and 

employees indicated that compensation was only one of the items that employees were 

seeking: they appeared equally concerned about getting good employment references and 

amending their record to show that they were not dismissed but that they resigned.  

 

9.3.6. The non-financial benefits and reasons for arbitration 

To add to these earlier studies, what this research has identified is that, in addition to 

these factors, there are other non-financial benefits that applicants gain from arbitration such 

as justice, vindication, clearing one’s name and perhaps the declaration of rights and 

entitlements. In cases where employees feel aggrieved, these outcomes are significant. These 

findings are consistent with the earlier observations of Southey (2016) that employees who 

pursue an unfair dismissal claim through to the arbitration stage are more than likely seeking 

retributive justice as their primary justice goal, and that notions of punishing the wrongdoer 

or exacting revenge for the injustice may often play a part in that process. What this present 

research also shows is that some forms of workplace conflict - in this case relationship 

conflict, are simply harder to reconcile. 

Applicants and their representatives want a forum where they can tell their story and 

where they will be listened to (Fiss, 1984; Macdermott and Riley, 2012). Those views are 

consistent with the findings of this research where it was noted that there is a danger in 

conciliators adopting too clinical an approach within the 90 minute time window as it may 

have the effect of parties leaving the process feeling that their needs have not been met.  If it 

is the case that workplace conflict has as its focus the contest of ideas, decisions, actions or 
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personalities of individuals, then these all appear matters where people will logically wish to 

express their feelings and find meaning. These findings are consistent with those of Ross 

(2000) who observed that a number of conciliators were aware that parties needed an 

opportunity to vent their anger and hurt, and of Meredith (2001) who emphasised the 

importance of employees wishing to be heard in the conciliation process of the SAIRC.   

 

9.3.7. Importance of conciliator style  

Finally, the research has identified that the manner and approach adopted by the staff 

conciliators but more noticeably the Members, in resolving workplace conflict is of ongoing 

interest. This research has observed that the personalities and preferred facilitation style of 

the Members did vary and that to use one Member’s words, the expression “different 

Members - different approaches - different outcomes” seems to hold true in that these 

differences are discernible through their personalities and the likelihood that they will 

facilitate outcomes drawing heavily on their own preferences and style.  

In earlier studies which looked at conciliator style and influence, Hagglund and Provis 

(2005) found that there were significant discrepancies in the conciliation settlements achieved 

by different tribunal Members. In the research undertaken by Ross (2000), he concluded that 

conciliator style is likely to be influential in the outcome, whereas Watson (2017) claimed 

there was a significant disparity in outcome arising out of such differences. This research has 

found no evidence whatsoever of claims of disparity in outcome and certainly no suggestion 

by any of the representatives that conciliator style in some way produced disparate outcomes 

for the parties. This is an issue that may be worthwhile exploring at some later stage, where a 

comprehensive analysis of the financial and non-financial settlement outcomes achieved at 

staff conciliation and Member assisted conciliation (MAC) could be undertaken. 
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9.4. What the research adds to our understanding of  conflict at work 

The study has confirmed that there is no overarching consensus on the dismissal types 

that are more likely to proceed to arbitration. This reinforces the earlier observations that 

‘individual’, rather than ‘collective’, workplace conflict is wide-ranging in the way in which 

it manifests itself and how it resolves (Avery et al, 1984). The traditional pluralist view is that 

every industrial conflict situation can be made to yield to some compromise or synthetic 

solution which all the interests involved will find acceptable and workable (Clegg, 1975). 

There is nothing arising out of this research to suggest that situation does not still hold true.  

 

9.4.1 Relational conflict appears the more intractable 

Modern pluralism supports an approach where the inevitable conflicts of interest 

between management and employees are best resolved through a process of negotiation, 

compromise and consent (Cullinane and Dundon, 2014).  But what this research shows is that 

despite those pluralistic preconditions, in the case of relational conflict (category three) in 

particular, there are many issues arising out of perceptions of injustice, inequity or unfairness, 

hurt and anger, that may not dissipate at the earlier phases of the conciliation process.   

Earlier research has shown that arbitration outcomes are less likely to be successful in 

the case of relational conflict, and that arbitrators are less sympathetic to that category of case 

(Southey, 2014, 2016). This research highlights the importance of making distinctions 

between the nature of the conflicts in a bid to better understand the nuances that underpin 

conflict at its source (Jehn, 1997) and the possible variety of responses that may be adopted 

by the parties – whether passive or active – in the management or resolution of the issue 

(Dijkstra et al., 2011). The results of this research accords with the views of Korsgaard et al 

(2008) who noted the benefits that are available when conflict is viewed and understood from 
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a variety of perspectives and the acknowledgement that resolving conflict may involve many 

steps (Jehn and Mannix, 2001) and several occasions where parties are given the proper 

forum to resolve their differences (Bartunek, 1992). 

  

9.4.2. Importance of understanding the true source of conflict  

Understanding the true sources of conflict remains a significant challenge, where 

employers may ‘dress up’ a dismissal decision for one reason by giving another and where 

employees and their representatives as well can seek to redefine the basis for their grievance 

when subject to closer interrogation. Such conduct has been observed in the literature as 

giving rise to the transformation and distortion of grievances (Salipante and Bouwen, 1990) 

and was a common observation among the staff conciliators who participated in this research.    

The research has also found that the emotion of individuals has a significant impact 

on how, and when, resolution of an unfair dismissal application is achieved and has further 

confirmed what is already known that high levels of emotion can run across all categories of 

workplace conflict (Jehn, 1997). These findings reinforce the importance of ‘emotional hurt 

and anger recognition’ when disputants are involved in workplace disputes (Bollen and 

Euwema, 2015). Long-serving employees in particular were identified in this research as 

being affronted by dismissal decisions, and go into the conciliation process with high levels 

of emotion and distrust.  

 

9.4.3. Importance of resolving conflict without duress 

Finally, for applicants and employers to form the view that they have resolved 

disputes by choice, means that they must feel that they have reached agreement without 

duress. That duress is not only the pressure that may be felt from staff conciliators or 
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Members, but also the duress of not being able to afford to proceed with their matter. There 

was some evidence arising out of this research that suggests that on occasions parties may be 

‘forced’ into achieving a resolution during a Member assisted conciliation. This is consistent 

with the observations of Macdermott and Riley (2012) that some settlements are made only 

because of what parties may otherwise regard as the insuperable barriers to pursuing their 

rights.  Affordability for litigants is obviously one of those imperatives, yet this research has 

found that lawyers and paid agents should not be excluded from the process because at all 

phases of the resolution process their input is preferred by staff conciliators and Members 

alike.  

 

9.5. The limitations of the research 

The methodology at Chapter 3 set out the justifications and limitations of the research 

approach. The lack of access to a large sample of applicants and, to a lesser extent employers, 

as direct participants to the conciliation and arbitration process, means that the findings of 

this research are heavily influenced by other stakeholders in their capacities as paid and 

unpaid representatives, staff conciliators and FWC Members. Particularly within the context 

of how individual conflict is resolved, the perceptions of the direct participants would be a far 

more reliable and authoritative source. To that end, should someone wish to pursue this topic 

further, a more targeted gathering of applicant and employer-specific data would be most 

worthwhile. 

Another limitation to the study has been in the lack of quantitative data that could 

have been relied upon to supplement the conflict resolution story. This could have included 

tracing how and why financial offers were made and evaluating the commerciality of the 
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decision-making of applicants and employers in the context of their actual case stories. Of 

course there are many difficulties associated with all of this, not the least of which is to gain 

access to the relevant population and to gain a level of consistency in what the parties are 

able to, or can, disclose. Many direct participants may be very reluctant to provide 

information in relation to commercial settlements given that, for the most part, those 

agreements would include obligations to keep their terms confidential at all times.      

 

9.6. Towards a more individualised environment 

As was identified in Chapter 2, globalisation, rapidly changing technology and the 

emergence of new forms of employment contracting have altered work and employment in a 

significant way, including the manner by which an increasing number of workers and their 

employers enter into, or bring to an end, employment relationships. This new backdrop has 

already seen a shift in the way in which parties come before the Fair Work Commission. No 

longer is the national workplace relations tribunal the sole province of the ‘industrial relations 

club’, but instead the institution has been required to find new ways to meet its objectives in a 

way that recognises the changing face of those who come before it. That is, the Fair Work 

Commission is increasingly more likely to be dealing with employees as individuals rather 

than as collective groups (Gould, 2010), and having to respond to the emergence of new 

forms of employee voice (Peetz, 2019). The results of this research align with what has been 

noted as the emergence of a neo-liberal discretion in which institutional mechanisms or rules 

that assign the right to make a contract termination decision, appear well and truly vested 

with management and not its employees (Budd and Bhave, 2017).  
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9.6.1. Recognition of justice and dignity at work  

This research has highlighted that a dismissal decision executed in an overly clinical 

and non-compassionate fashion can invoke feelings of injustice and indignation. Such 

feelings do not seem to be find a place within the neo-liberal egoist frame of reference where 

whether some dismissed workers will even challenge the dismissal decision will depend on 

the type of employment arrangements that they have entered into and whether any long term 

social contract is in place (Zwick, 2018). The fact that one of the interviewees suggested that 

a ‘mobile app’ may one day be used to allow for the bargaining of termination outcomes on-

line suggests that further patterns of change are foreseeable. Yet to say that the application for 

remedy process is now nothing more than the amount of compensation payment one can 

secure (Hund, 2014), and that under a neo-liberal egoist view of things that the costs of 

dismissals can be just factored into production, fails to take into account issues such as 

injustice and indignation that may not be so easily resolved.  

 

9.6.3. Important role that grievance mechanisms play  

Much of what Southey (2014) has referred to as personal-inside and personal-outside 

explanations for employee mis-behaviour provides fertile ground for further inquiry because 

it would appear that many of the individual strains and stresses on people at work are simply 

being subjugated to the ever-increasing demands that arise out of neo-liberalism and job 

insecurity. The fact that during the course of the interviews so little has been mentioned of 

the once-popular domestic grievance procedure - itself one of the factors that influences 

whether an employer will make a dismissal decision (Klaas et al, 1998) – seems to support 

the view that having a platform to air bad feeling threatens to challenge the neoliberal status 

quo (Veldstra, 2020).   
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Herein lies the challenge for the Fair Work Commission as it steers its changing client 

base into the 2020s. Against a backdrop of arbitrated compensation outcomes of eight weeks’ 

salary equivalence requires efficiency in approach and affordability. Individualism has given 

rise to a preparedness or acceptance to ‘go it alone’.  As more and more individuals will be 

approaching the FWC as unrepresented parties or ones who have sought the assistance from a 

paid representative, they face many challenges. One of these is evaluating what are the cost-

benefits of engaging a representative as opposed to remaining unrepresented throughout the 

process.   

As the services of the FWC are continuously refined to cater for unrepresented 

parties, a system driven by less, rather than more, formality must be preferred and this is an 

argument that has been advanced for some time (Mourell and Cameron, 2009). The only 

legislative safeguards must be those of ensuring that the determination of any issue is 

underpinned by legal truth. That is, that the purpose of the law is not compromised by 

bringing about new ways of doing things; a determinative conference being a case in point. 

Under the changing way in which the FWC now operates, participants must learn to take their 

cue from the Members and conciliators guiding the process. 

 From a purely economic point of view, it would seem to make no sense whatsoever 

for an individual to go to arbitration for eight weeks salary outcome, if it costs nearly that 

same eight weeks’ in legal fees in order to achieve the same outcome,  and when other 

streamlined forums are on offer that may provide the same economic and non-economic 

results. It needs to be kept in mind here, that this jurisdiction is essentially a no-costs 

jurisdiction.  

Baccaro and Howell (2011) contend that as more and more recognition is given to a 

neo-liberal interpretation of industrial relations in advanced capitalism that there is a further 
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liberalisation of institutions127 which are changing both their form and function to expand 

employer discretion. As mentioned above, Southey (2014) found that, from within the 

confines of her typology that workplace-related reasons for misbehaviour are given a more 

sympathetic response from arbitrators than issues brought about by personal-inside or 

personal-outside reasons128. By analogy, it would be fair to assume that those same arbitrators 

may be less sympathetic to relational or transaction conflict (category three) than they are to 

that of task-allocation or task-based conflict (category two). To be more sympathetic toward 

one form or source of conflict over another runs the real danger of failing to appreciate how 

conflict manifests itself in the working lives of individuals; and, without some degree of 

regulatory acknowledgement, could very well transform our modern employment tribunals 

into the employer-centric establishments that Baccaro and Howell (2011) claim that some of 

the European tribunals have become.   

 

9.6.4. New ways of resolving dismissal grievances in the FWC   

Yet the changing face of industrial relations is nothing new for the staff conciliators 

and Members of the Fair Work Commission because for some time they have been required 

to modify the way in which they deal with the traditional concepts of conciliation and 

arbitration in order to meet the needs of their changing constituency. If anything, this 

adaptability remains very much a feature of how a modern pluralist approach to industrial 

relations should be viewed. Although, with unions taking a lesser role as participants before 

the tribunal, a further erosion to pluralistic influences is likely as new ways for addressing the 

rights and entitlements of individuals at work are evolving.  As part of that shift one wonders 

 
127 This was noted specifically in the case of France, Germany and the United Kingdom.  
128 Personal-outside reasons within the typology include, health issues, family commitments, substance 

addictions, personal tragedy and financial pressure.  
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whether the modern tribunal will still wish to provide dismissed workers with their right to 

‘have their day in court’ or will instead seek to offer new ways of resolving conflict between 

individuals, so that less and less frequently will their arbitral powers be called upon to do so.  

From a unitarist perspective, the prevalence of, or difficulty with, the resolution of 

relational-based conflict is not all that new. Within that frame of reference it has long been 

recognised that relationship conflict between employees at work is an ongoing challenge, and 

what this calls for are improved human resource management practices and leadership skills 

to prevent these interpersonal issues developing in the manner in which they have (Budd and 

Bhave, 2017; Jehn, 1997).  Under the model where conflict is aberrant, unitarists accept the 

inevitability of some employees falling through the corporate cracks. Against the backdrop of 

this research, a unitarist perspective would see that the challenge for the FWC institution is 

one of focusing on whether disciplinary rules and grievance procedures have been correctly 

applied. This would accord with the findings of Klass and others (1998) that the correct 

application of approach over time would reduce the usage of dismissal, or possible exposure 

to unfair dismissal claims. Certainly in these times, perhaps more than ever before, there is a 

need for effective human resource management in the Australian workplace.    

Other issues that need to be acknowledged are the predominance of unrepresented 

parties lacking the wherewithal to navigate the conciliation and arbitration process, and 

where paid agents are increasingly the representative appearing before tribunals, the 

negotiation process may likely become more inefficient and more adversarial.  The 

inefficiency of the process is brought about by the lack of capacity and rigour that self-

represented parties bring to the process and include their lack of understanding of the law and 

their lack of procedural understanding as to what and how they should agitate or respond to a 

claim. The compounding effect of uncertainty, and the recognised lack of capacity to consult 
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with ‘the other side’ outside of the formal commission process increases the likelihood that 

the conciliation processes will become more adversarial in an environment where parties seek 

to maintain their positional stances rather than genuinely embracing the pursuit of real 

solutions to bring the dismissal grievance to an end.  

These are undesirable outcomes that egoism brings and contrasts with the modern 

pluralist perspective where agreed ways of resolving conflict are preferred, and parties gain 

confidence in the knowledge that there is a largely common understanding of the rules of the 

game. In days gone past, the advantage of such an approach was that good employers and 

good unions could construct shared values and interests (Ackers, 2014).  

 

9.7. Implications for policy and practice 

Moving forward there are several observations that need to be considered at a policy 

and practice level. If it is the case that the information provided within the Forms F2 and F3 

(the application and response forms) needs to be more properly synthesized, and that 

applicants and employers are provided with some preliminary understanding of what their 

roles and expectations will and should be through the process, then perhaps an additional 

administrative step needs to be taken. This would provide the staff conciliators with greater 

confidence that the parties are prepared and armed with an understanding of what lies ahead. 

Giving a staff conciliator further time to clarify the positions of the parties prior to 

conciliation is a recommended step to consider. Certainly that is a practice that is used in 

some anti-discrimination jurisdictions129.   

 
129 For example a complaint of discrimination made under Division 1 of Chapter 7 of the Anti-Discrimination 

Act 1991 (Qld) ordinarily brings about, in the first instance, an investigation of the issues so as to establish 

whether a prima facie case of discrimination may possibly exist.  Section 139 of that Act thereafter allows the 

Commissioner to reject a complaint in the event that it is found to be frivolous, trivial or vexatious; or 

misconceived or lacking in substance. 
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9.7.1. Need for new ways of assisting non-represented parties  

Mourell and Cameron (2009) have advocated for a statutory requirement that as part 

of a dismissal decision, an employee must be provided with a Termination Information 

Statement, making clear her or his rights and entitlements should she or he wish to contest the 

dismissal decision. That would seem to make abundant sense. Further, Meredith (2001) 

raised the importance of the physical environment in which the conciliation process is 

undertaken. While the observations in that study related to face-to-face conciliation, shifts in 

technology brought about as a consequence of the corona virus (COVID 19) pandemic may 

also cause a revisit of approach so as to consider whether the telephone conference is still the 

most appropriate method for the conduct of these conciliation activities. It may well be that 

video conferencing calls are preferred in order that some of the void described by 

representatives, arising out of a time-compromised shuttle negotiation, could be avoided130.  

Certainly a trialling of the comparative advantages of one process over another, 

should be considered.     

 

9.7.2. Importance of face to face Member assisted conferences 

FWC Members and the representatives interviewed in this study recognise the 

enhanced gravitas given to Member assisted processes. If such face to face processes are 

preferred and seen as more meaningful, then maybe a greater reliance on the determinative 

conference, the hybrid arrangement between the Member assisted conciliation (MAC) and an 

arbitration should be more readily available. In the case of dismissals where applicants seek 

to clear their name or be vindicated, or where matters of policy or principle are concerned, 

 
130 Obviously there are access to justice issues that arise here, where participants may lack the technology to 

participate in a conference in this way.  
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allowing for faster access to determinative conferences and perhaps, when requested, side-

stepping the staff conciliation process, would also provide a quicker and more meaningful 

exposure to Members and their guidance.  

 Finally, from an educative perspective, there is much to be said for providing staff 

conciliators and FWC Members with a better understanding of the dimensions of workplace 

conflict, by offering ongoing professional training and development in the myriad of cases 

and issues that give rise to conflict at work.   

 

9.8. Final thoughts 

Traditionally strategic or environmental conflict (category one conflict) arises out of 

disputes relating to the collective interests of employees at work and the inherent nature of 

work itself.  Historically this form of conflict has been regarded as more problematic for the 

simple fact that it tended to involve larger numbers of people (Jehn, 1997). Cases of genuine 

redundancy are often a by-product of where the interests of employees run sub-ordinate to the 

interests of the firm. As has been mentioned in Chapter 5, there are also occasions where the 

application of an unfair dismissal remedy application may be embroiled in part of a broader 

industrial agenda – such as a Union’s recruitment drive or coinciding with the timing of a 

new round of wages bargaining - and to that extent may be shaped by the environment 

conflict that operates outside of the immediate dispute. The second category of conflict (task-

allocation or task-based) is often the source that gives rise to dismissals where performance 

management and claims of non-performance or underperformance are given as reasons. The 

third category - relational or transactions based conflict - typically is the reason why serious 

misconduct cases such as personal aggression and employee theft and misconduct cases such 
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as bringing an organisation into disrepute, or verbal altercations with customers or co-

workers, may come about.  

In a changing industrial relations environment where there is an ongoing shift away 

from collective to individual workplace conflict, it is not that surprising that as a result, issues 

arising out of personal relations and transactions appears to be the more intractable.  That is, 

it is the category of conflict that is more likely to cause one to maintain a position of 

principle, or to clear one’s name. It is one that may bring about feelings of high emotion and 

injustice.  Even if interviewees were not able to identify one particular dismissal type that 

was more likely to proceed to arbitration, what this research shows is that the source of 

conflict will likely have an influence as to how long the matter will take to resolve. What 

seems to run true is that where there is a sense of hurt or injustice unless it is somehow 

acknowledged, it will not simply resolve without assistance. Relational conflict lends itself to 

being more problematic and less likely to be resolved by the guiding regulations that make up 

the present unfair dismissal law. And so it has been said that: 

It is accepted that ‘settlement’ is not always desirable and the 

failure to settle a particular matter is not necessarily negative 

(Ross, 2000) 

 

 

So while the Spriggs131 compensation formula for determining lost wages arising out 

of the dismissal decision may be an adequate remedy for some, for others the sense of 

grievance and wrong-doing provoke a desire to obtain an adjudication of the complaint. The 

absence of an apology (which is rarely secured), or voluntary reinstatement (which was 

estimated by one conciliator to take place in approximately four cases out of 1100),132 places 

 
131 See Spriggs v Paul’s Licensed Festival Supermarket Print R0235 (AIRC FB) 88 IR 21 (24 December 1998)  
132 It should be noted here that, the 2015-2016 data period recorded a success rate at 0.8 percent whereas, this 

estimate is only 0.36 percent.  
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a spotlight on the statutory regimes’ very reason for existence. To ascertain whether the 

objects of the regime are being met requires a return to Section 381 of the Fair Work Act 

2009 (Cth) which sets out the objectives of Part 3-2 of Chapter 3. The legislation makes 

provision only for ‘tangible remedies’, that is reinstatement with or without continuity of 

service, and compensation133. There is no reference to the more intangible concepts such as 

justice or vindication, having a proper forum in which to voice concerns and anger, or being 

able to articulate hurt and humiliation.  The only insight as to where these concepts may be 

brought to light is found at Section 381(2) of the Act, where it states that the procedures and 

remedies referred to in paragraphs (1)(b) and (c) are intended to ensure that a "fair go all 

round" is accorded to both the employer and employee concerned. As Sheldon J stated in 

Loty and Holloway v Australian Workers Union 1971 AR (NSW) 95 at 99:  

 

The objective in these cases is always industrial justice....weight 

must be given in varying degrees … to the importance but not the 

inviolability of the right of the employer to manage his (and her) 

business, the nature and quality of the work ...the circumstances 

surrounding the dismissal and the likely practical outcome if an 

order of reinstatement is made.  

 

Certainly within the context of a neo-liberal egoist frame of reference, the focus in 

such matters is that financial remedy may rectify the wrongs brought about by an unfair 

dismissal decision. Such a view seems somewhat short sighted. Those who see the 

employment relationship through other eyes may believe that there is a need to enshrine some 

of these less tangible considerations into law, because what this research shows is that there is 

much value arising out of organisations having a better understanding about workplace 

conflict, its sources and how it is resolved. This returns us to the very goal that the industrial 

 
133 See Sections 391 and 392 of the Fair Work Act 2009 (Cth).  
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relations system in Australia has set out to perform. It has been designed to regulate and 

provide the rules for shaping how workplace conflict can be resolved, but cannot solve the 

intangible aspects or sources of conflict that may otherwise linger well after a settlement deed 

at conciliation is secured. The neo-liberal egoist is not very interested in any residual issues 

of conflict arising, and the language of the law does not dictate that parties need to focus on 

those issues.  

The unfair dismissal regime does work, but it can only resolve conflict, it cannot seek 

to solve the issues at their source.  For those workers who come to the Fair Work 

Commission seeking something more than compensation in the form of what was referred to 

as ‘cheque, savings or credit,’ as long as the legislation embraces Sheldon J’s concept of 

industrial justice, then they are well entitled to do so. Whether new ways of providing this 

industrial justice can be delivered in the years ahead, rendering formal arbitration for the 

most part a thing of the past, will remain a challenge for the national workplace relations 

tribunal. 
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Annexure 2 - 326 Arbitrated Unfair Dismissal Decisions FWC 2015-2016 

 

 
Case Name and 
Citation  

Presiding 
Member 

Employee 
Representation  

Employer 
Representation 

Nature of 
Dismissal  

Outcome  

U2015/11297 Kirkbright v K&S 
Freighters P/L t/a 
NTFS [2016] FWC 
1555 (24 March 
2016) 

Commissioner 
Bissett 

E Lawrie of the 
Transport Workers 
Union for the 
Applicant.  

B Ironmonger and 
E Compitiello for 
the Respondent.  

Dishonesty  - 
failure to follow 
procedure and 
misuse of fuel 
card 

Unfair – 
 harsh, dis-
proportionate and 
unreasonable  

U2015/9546  Liu v Hit and 
Bounce P/L t/a FX 
Zone [2016] FWC 
834 (3 March 
2016) 

Commissioner 
Bernie Riordan 

Self-Represented  Ms Stevenson 
from Stevenson 
Business Lawyers. 

Dishonesty -  
transferring 
money out of the 
bank account of 
Hit and Bounce 
without proper 
authorisation.  

Unfair  

U2016/2 Abdulrahim v QBE 
Management 
Services P/L [2016] 
FWC 2985 (12 May 
2016) 

Deputy President 
Kovacic 

M. Youssef for the 
Applicant. 

D. Gardner for the 
Respondent 

Dishonesty - 
dishonest gain as 
an employee 

Application 
Dismissed 

U2015/11964 Jarvis v Croker 
Constructions [201
6] FWC 2377 (19 
April 2016) 

Deputy President 
Gooley  

Self-Represented  Ms J Beeson, 
representative of 
the Respondent. 

Dishonesty - 
Employee holding 
themselves out as 
a supervisor. 

Unfair  

U2015/4321 Creighton v ISS 
Facility Services 
Australia 
Limited [2015] 
FWC 4743 (25 
September 2015) 

Commissioner 
Simpson  

 H Pararajasingham,  
Industrial Officer 
from United Voice 

Mr J Moore, the 
National General 
Manager 
Industrial 
Relations 

Dishonesty - 
Employee Theft 

Application 
Dismissed 

U2015/13854 Palm v Sydney 
Night Patrol & 
Inquiry Co. P/L t/a 
SNP 
Security [2016] 
FWC 4292 (30 June 
2016) 

Deputy President 
Kovacic 

R. Abbas N. Chadwick for 
Sydney Night 
Patrol & Inquiry 
Co. Pty Ltd T/A 
SNP Security 

Dishonesty - 
Employee Theft 

Application 
Dismissed 

U2015/4348 Mulhall v Direct 
Freight (Qld) P/L 
t/a Direct Freight 
Express [2016] 
FWC 58 (29 
January 2016) 

Commissioner 
Simpson  

Mr John Merrell of 
Counsel instructed 
by the Transport 
Workers Union  

Mr Scott Mc Swan 
of McKays 
Solicitors 

Dishonesty - 
Employee Theft 

Unfair  



 

 

 

 

 333 

 

U2015/16528 Roberts v Fraser-
Scott 
Developments P/L 
(Receivers and 
Managers 
Appointed) (In 
Liquidation) [2016] 
FWC 2704 (29 April 
2016) 

Deputy President 
Gooley  

Self-represented  No appearance  Dishonesty - 
Employee Theft 

Unfair  

U2015/14118 Ms Michelle King v 
Prouds Jewellers 
Pty Ltd  

Commissioner 
Hunt  

Mr A Williams on 
behalf of the 
Applicant 

A.Barwick solicitor 
on behalf of the 
Respondent 

Dishonesty - 
Employee Theft - 
Fraud 

Application 
Dismissed 

U2015/4874 Singh v Busways 
Blacktown 
P/L [2015] FWC 
6684 (13 October 
2015) 

Deputy President 
Bull 

Mr Toby Warnes 
(TWU) on behalf of 
the applicant 

Mr Luis Izzo, 
Solicitor 
(Australian 
Business Lawyers 
and Advisors) for 
the respondent 

Dishonesty - 
Employee Theft - 
Fraudulent 
conduct as an 
employee 

Application 
Dismissed 

U2015/4370 Smith v Buick 
Holdings P/L t/a 
DVG Automotive 
Group – Midland 
City [2015] FWC 
6900 (21 October 
2015) 

Commissioner 
Riordan 

Self represented  Mr Ron Bellucci 
from the Motor 
Traders 
Association of 
Western Australia 

Dishonesty - 
Employee Theft - 
Fraudulent use of 
company funds  

Unfair  

U2015/9738 Guy v The GEO 
Group Australia 
P/L [2016] FWC 
1628 (16 March 
2016) 

Commissioner 
Cambridge  

Mr O Fagir of 
Counsel and Mr S 
Nguyen of United 
Voice  

Mr A Vernier of 
Counsel and Mr R 
Casimir of The 
GEO Group 
Australia Pty Ltd 

Dishonesty - 
Employee Theft - 
larceny 

Application 
Dismissed 

U2015/11587 Sika v Khaled El-
Sheikh P/L atf the 
El-Sheikh Practice 
Trust t/a Tristar 
Medical 
Group [2016] FWC 
316 (15 January 
2016) 

Deputy President 
Gooley 

Mr A Mitton on 
behalf of the 
Applicant. 

Mr P Avery on 
behalf of the 
Respondent. 

Dishonesty - 
Employee Theft - 
Misconduct - 
including theft 
and fraud 

Unfair  

U2015/5214 Pontinen v 
Ingleburn 
Veterinary 
Emergency Centre 
P/L t/a Ingleburn 
Veterinary 
Emergency 
Centre [2016] FWC 
3581 (2 June 2016) 

Deputy President 
Lawrence  

Self-Represented A. Duc, Counsel 
with M. 
Fetterplace for 
the Respondent. 

Dishonesty - 
Employee Theft -
Misconduct: Theft 
as an employee 

Application 
Dismissed 

U2014/14619 Colin Ferry v GHS 
Regional WA Pty 
Ltd T/A GHS 
Solutions  
[2015] FWC 8552 

Commissioner 
Williams  

Self Represented  D Parker, 
representative for 
the respondent 

Dishonesty - 
Employee Theft -
Serious 
Misconduct; 
employee theft 

Application 
Dismissed 
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U2016/4108 Bista v Glad Group 
P/L t/a Glad 
Commercial 
Cleaning [2016] 
FWC 3009 (19 May 
2016) 

Vice President 
Hatcher  

H Pararajasingham 
and T Craven, of 
United Voice  

Ms S Moody and 
Mr A Petrie  

Dishonesty - 
Employee Theft, 
had caused a 
serious and 
imminent risk to 
the reputation, 
viability or 
profitability 

Harsh, unjust  and 
unreasonable  

U2014/13759 Alexander Casper v 
City of Perth  
[2015] FWC 6882 

Commissioner 
Williams  

Self-represented  S. Farrell of the 
Chamber of 
Commerce & 
Industry of 
Western Australia  

Dishonesty - 
falsified 
timesheets. 

Unfair - valid 
reason but harsh  

U2015/8594 Girardi v Allergan 
Australia 
P/L [2016] FWC 
107 (15 January 
2016) 

Commissioner 
Hampton  

G Harbord of 
Johnston Withers, 

G Boyce of 
counsel,  

Dishonesty - 
Falsifying work 
expense claims  

Unfair  

U2016/4377 De Sola v ECB P/L 
t/a East Coast 
Bullbars [2016] 
FWC 2906 (20 May 
2016) 

Senior Deputy 
President 
Richards 

Mr Blundell-
Thornton, of the 
AMWU, for the 
applicant. 

Mr Franken, paid 
agent for the 
respondent. 

Dishonesty - 
Leaving work 
early without 
permission  

Unfair - harsh and 
unreasonable  

U2015/1137 Mohapatra v 
Acciona Energy 
Australia Global 
P/L t/a Acciona 
[2015] FWC 5976 
(2 September 
2015) 

Commissioner 
Roe 

Self -represented  Mr N Harrington 
appeared for the 
respondent. 

Dishonesty - 
misuse of 
company credit 
card, expense 
claims etc.  

Application 
Dismissed 

U2014/10369  Panera v Qantas 
Airways Limited 
[2015] FWC 4527 
(10 July 2015) 

Senior Deputy 
President Lea 
Drake (now 
retired)  

Legal 
Representation - Mr 
Read of counsel, 
instructed by Mr 
Paneras of Jordan 
Djundja solicitors    
Contact: 
nickp@jordandjundj
a.com.au 

Mr Rauf of 
Counsel, 
instructed by Ms 
Firth of Ashurst 
solicitors.  

Dishonesty - 
Providing 
discounted fares 
without 
permission  

Application 
Dismissed 

U2015/9883 Samira Mannah v 
ISS Facility Services 
Australia Limited 
T/A ISS Facility 
Services  
[2015] FWC 8147 

Commissioner 
Simpson  

Mr Dermot Peverill 
of United Voice for 
the Applicant. 

Mr J Moore for 
the Respondent. 

Dishonesty (False 
reporting of 
workplace 
accident)  

Unfair - reinstated 

U2015/12626 Anglesey v 
Timberglen P/L t/a 
The Boat Bar & 
Restaurant [2016] 
FWC 2907 (11 May 
2016) 

Commissioner 
Wilson  

Mr T Kucera (Turner 
Freeman Lawyers) 

Ms F Stanton 
(MDS Legal) 

Dishonesty -
Alteration of 
company records 
seeking personal 
advantage  

Application 
Dismissed 
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U2014/199 LeFebour v Prow 
P/L t/a Club Bay 
View [2015] FWC 
5072 (28 July 
2015) 

Commissioner 
Coghlan 

S Heathcote of 
Counsel on behalf of 
the Applicant. 

No Appearance 
for the Employer  

Dishonesty -
Employee Theft - 
issues of 
impropriety and 
missing funds 

Unfair - no 
apparent reason 
for dismissal at 
time of 
termination.  

U2015/16850 Michael Lacase v 
Neon Group Pty 
Ltd T/A Neon 
Cosmetics Pty Ltd 
[2016] FWC 3058 

Commissioner  
Wilson  

Ms A Mistica (paid 
agent – HR 
Division) for the 
Applicant. 

Ms N Howells-
Schramm 
(VECCI) for the 
Respondent. 

Dishonesty: 
falsifying 
timesheets 

Application 
Dismissed 

U2016/6282 Goodwin v 
Shanaya P/L t/a 
Domino's 
Pizza [2016] FWC 
4161 (24 June 
2016 ) 

Commissioner 
Ryan 

Decided on the 
papers  

Decided on the 
papers 

Dismissal  or 
Resignation 

Unreasonable  

U2015/9565 Turner v Peter 
Stevens 
Motorcycle Retail 
Group P/L [2016] 
FWC 340 (22 
January 2016) 

Deputy President 
Gooley 

Mr G Dircks on 
behalf of the 
Applicant. 

Ms G Marton on 
behalf of the 
Respondent. 

Dismissal  or 
Resignation  

Unfair  

U2014/14286 Rejon v Jonker 
Family Trust t/a 
Streakers Hair 
Design [2015] FWC 
4887 (5 August 
2015) 

Deputy President 
Ingrid Asbury 

Ms Rejon was 
represented by her 
brother in law, Mr 
Paul Brandalise, 
who is the Chief 
Operating Officer of 
a law firm. 

Streakers Hair 
was represented 
by a member of 
the Poll Jonker 
Family Trust, Mr 
Eddie Poll Jonker. 

Dismissal or 
Resignation 

Unfair 

U2014/9347 Ashley v Karpate 
Advanced 
Technology Group 
P/L [2015] FWC 
5227 (6 August 
2015) 

Senior Deputy 
President Drake 

Self Represented  Mr Hammer, a 
company Director    

Dismissal or 
Resignation 

Unfair - no valid 
reason  

U2015/12408 Soukoulis v Del-Re 
National Food 
Group P/L [2016] 
FWC 1815 (12 April 
2016) 

Commissioner 
Gregory  

Mr A Dircks of Just 
Relations  

Mr M McKenny of 
Counsel  

Dismissal or 
Resignation 

Unfair - harsh and 
unreasonable  

U2015/2893 Moghimi v Eliana 
Construction and 
Developing Group 
P/L [2015] FWC 
4864 (23 July 
2015) 

Commissioner 
Roe 

Ms S Clancy 
appeared for the 
Applicant. 

Ms A Weisz 
appeared for the 
Respondent. 

Dismissal or 
Resignation 

Unfair  
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U2015/3066 Jayson Harvey v 
XTU Pty Ltd (ACN 
140 390 307) T/A 
Blackwood Fitness 
[2015] FWC 8457 

Commissioner 
Hampton  

Self-Represented   Manos, of 
counsel, and 
later K Rudnik, of 
Commercial and 
Legal, with 
permission for 
XTU Pty Ltd. 

Dismissal or 
Resignation 

Unfair  

U2014/13803  Rolfe v Kids 
Choice ELS WA P/L 
t/a Kids 
Choice [2015] FWC 
6458 (18 
September 2015) 

Deputy President 
Kovacic 

J. van der Plaat for 
the Applicant 

J. H. Pearce of 
Counsel with D. 
Tuxworth 

Dismissal or 
Resignation  

Unfair  

U2014/1566 David Armstrong v 
Taxation 
Management 
Services Pty Ltd 
ATF TMS [2015] 
FWC 4879  

Commissioner 
Riordan 

Self-represented  Self-represented - 
TMS was 
represented by its 
owner and 
principal, Mr John 
Hoff 

Dismissal or 
Resignation  

Application 
Dismissed 

U2014/6367 Obatoki v Mallee 
Track Health and 
Community 
Services [2015] 
FWC 3089 (7 May 
2015) 

Commissioner 
Cribb 

Dr Victor Obatoki 
for the Applicant 

Mr Benjamin 
Tallboys of Russell 
Kennedy Lawyers 
for the 
Respondent 

Dismissal or 
Resignation  

Unfair - harsh, 
unjust and 
unreasonable. 

U2015/12264 Robyn Vosper v 
Solibrooke Pty Ltd 
T/A Angie’s Cake 
Emporium [2016] 
FWC 1168 (1 
March 2016)  

Commissioner 
Roe 

Self-represented  Mr L Martin 
appeared for the 
Respondent. 

Dismissal or 
Resignation  

Unfair - no valid 
reason  

U2015/927 Dumpleton v 
Australian 
Warehouse 
Solutions P/L 
[2015] FWC 5238 
(6 August 2015) 

Deputy President 
Lawrence  

J. Walker, solicitor M. Rodgers, 
solicitor  

Dismissal or 
Resignation  

Application 
Dismissed 

U2014/14499 Li v Steelco Group 
P/L [2015] FWC 
6590 (9 October 
2015) 

Deputy President 
Ball  

Self-represented  Mr Nicholas 
Furlan of Counsel 

Dismissal or 
Resignation  

Application 
Dismissed 

U2015/13367 Batrick v 
Wintersun 
Holdings P/L t/a 
Suckling Civil & 
Structural 
Engineers [2016] 
FWC 2466 (4 May 
2016) 

Commissioner 
Williams  

Self-represented  S Mare of 
Workwise 
Advisory Services  

Dismissal or 
Resignation  

Unfair  

U2016/482 Piggott v Wellpark 
Holdings P/L t/a 
ERGT Australia 

Dep President 
Hamilton  

Mr A Dircks for the 
Applicant 

Mr S 
Heathcote for the 
respondent 

Dismissal or 
Resignation - 
refusal to accept 
new terms and 
conditions  

Unfair -no valid 
reason 



 

 

 

 

 337 

 

U2015/10896 Cole v PQ Australia 
P/L t/a PQ 
Australia [2016] 
FWC 1166 (29 
February 2016) 

Commissioner 
Roe 

Self Represented  Mr C Barton 
appeared for the 
Respondent. 

Dismissal or 
Resignation 
(Constructive 
Dismissal)  

Unfair  

U2016/343 Celeste Price v MJ 
and DJ O’Donnell 
T/A Fairhill Farm 
Partnership 

Commissioner 
Saunders 

Self represented  Ms D O’Donnell  Dismissal or 
Resignation 
/Abandonment  

Unfair - harsh,  
unjust and 
unreasonable 

U2015/10276 Kelly Mahlook v 
Market Europa 
Kingston Pty Ltd 
(U2015/10276) 

Commissioner 
Bissett 

Self Represented  M. Rizza and D. 
Bucci for the 
Respondent 

Dismissal or 
Resignation 
/Abandonment of 
Employment  

Unfair  

U2015/4381 Kool v Adecco 
Industrial P/L t/a 
Adecco [2016] 
FWC 2278 (10 June 
2016) 

Deputy President 
Asbury 

Represented by 
mother.  

Details not 
available  

Dismissal or 
Resignation -
Contract Expired 

Costs Order (see 
[2016] FWC 925)  

U2015/14116 Ryva Llauder-
Caddy v Phillip 
Arcidiacono T/A 
Rose Cleaning 
Service [2016] 
FWC 3260 

Deputy President 
Kovacic 

S. Russell-Uren for 
R.M. Llauder-Caddy. 

D. Olsen for 
Phillip 
Arcidiacono T/A 
Rose Cleaning 
Services. 

Dismissal v 
Resignation 

Unfair  

U2015/16645  Dore v Motorcycle 
Holdings TCO P/L 
atf The Motorcycle 
Holdings Group 
Unit Trust t/a 
Morgan & Wacker 
Harley 
Davidson [2016] 
FWC 2838 (19 May 
2016) 

Sen Deputy 
President 
Richards 

Mr Maver, solicitor, Mr Nance, paid 
agent,  

Dismissal v 
Resignation 

Unfair  

U2015/3763 Penfold v Bench 
Excavation & Civil 
Construction P/L 
t/a Bench 
Excavation & Civil 
Construction [2015
] FWC 4833 (4 
September 2015) 

Commissioner 
Hampton  

A Manos of counsel 
with J Mahony of 
Mahony’s Lawyers,  

T Earls of Fair 
Work Lawyers 

Dismissal v 
Resignation 

Unfair 

U2015/3796 Chowdhury v LEDA 
Aluminium 
P/L [2016] FWC 
380 (22 January 
2016) 

Deputy President 
Lawrence  

Self-Represented  J. Fakhoury, 
with J. Sabella, for 
the Respondent. 

Dismissal v 
Resignation 

Application 
Dismissed. 

U2015/626 Sophie Ward v 
Dartone Pty Ltd 
T/A The Tudor Box 
Hill [2015] FWC 
8977 

Deputy President 
Kovacic 

Self- Represented  A. Pelosi for 
Dartone Pty Ltd 
T/A The Tudor 
Box Hill 

Dismissal v 
Resignation 

Unfair 
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U2015/7437 Hocking v Tackle 
World Adelaide 
Metro [2016] FWC 
381 (19 January 
2016) 

Deputy President 
Bartel  

Self Represented  Mr G Hill for the 
respondent with 
Mr T Treloar 

Dismissal v 
Resignation  

Unfair  

U2015/4381 Kool v Adecco 
Industrial P/L t/a 
Adecco [2016] 
FWC 925 (17 
February 2016) 

Deputy President 
Asbury 

Ms Kool was 
represented by her 
mother, Ms Pam 
Kool, 

Mr Chad Issa, its 
Senior Workplace 
Relations Advisor. 

Dismissal v 
Resignation - 
Contract expired 

Unfair  

U2015/5653 Mr Bruce Charlton 
v JD Trucking Pty 
Ltd [2015] FWC 
5807 

Commissioner 
Hampton  

Self Represented  D Hicks, on behalf 
of JD Trucking. 

Dismissal v 
Resignation - 
Contract expired 

Unfair  

U2015/6613 Ortiz v Hit and 
Bounce P/L t/a FX 
Zone Sports Centre 
and Trampoline 
Park [2016] FWC 
1614 (22 March 
2016) 

Deputy President 
Lawrence  

Self Represented  T. Merriam for 
the Respondent 

Dismissal v 
Resignation - 
Contract expired 

Unfair  

U2016/4254 Aaron Portelli v 
Polar Fresh Cold 
Chain Services Pty 
Ltd t/a Polar Fresh 
[2016] FWC 3519  
(7 June 2016) 

Vice President 
Hatcher  

Self represented  D. 
D’Arcy Industrial 
Relations 
Advocate  

Excessive  
Absenteeism  

Application 
Dismissed 

U2015/5768 Pahnelas v Coca 
Cola Amatil (Aust) 
P/L t/a Coca 
Cola [2015] FWC 
8142 (30 
November 2015) 

Deputy President 
Val Gostencnik  

S. Blewett, United 
Voice for the 
Applicant. 

K. Clark, Counsel 
for the 
Respondent. 

Excessive 
Absenteeism - 
Attendance 
Leaving Work 
Without 
Permission  

Unfair - 
reinstatement  

U2014/16754 Pettitt v 
MicroAnalytix 
P/L [2015] FWC 
6595 (25 
September 2015) 

Commissioner 
Cambridge  

Mr P Bondin for the 
Applicant. 

Mr M Croft for 
the respondent.  

Excessive 
Absenteeism - 
Extended Absence 
due to illness 

Unfair - harsh, 
unjust and 
unreasonable. 

U2015/16872 Ruming v Stella 
Engineering [2016] 
FWC 2731 (2 May 
2016) 

Sen Deputy 
President 
Hamberger 

Self Represented  R Retton-Howe 
and M Woodcock 
for Stella 
Engineering. 

Excessive 
Absenteeism and 
Unsatisfactory 
Work 
Performance  

Unfair 

U2014/14386 Mwakichako v BHP 
Billiton WAIO 
P/L [2015] FWC 
3160 (16 
September 2015) 

Commissioner 
Cloghan  

Self Represented  R Wade, 
Consultant, 
Ashurst Australia 

Fitness for work  Application 
Dismissed 
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U2015/5126 Blackburn v ISS 
Health Services 
P/L [2015] FWC 
5504 (7 October 
2015) 

Commissioner 
Hampton  

S Blewett of United 
Voice  

J Moore, National 
General Manager 
Industrial 
Relations 

Fitness for work  Unfair  

U2015/6453 Sidney v 
Employsure 
P/L [2015] FWC 
8432 (11 
December 2015) 

Commissioner 
Bissett  

Self Represented  E Fry, M Morris 
and S Hoyle from 
the respondent.  

Fitness for work  Unfair  

U2015/7090 Norman v Lion 
Dairy and Drinks 
Milk Ltd [2016] 
FWC 840 (10 
February 2016) 

Deputy President 
Bartel  

Self Represented Ms R Preston with 
Ms D Katris for 
the respondent 

Fitness for work  Unfair 

U2015/8466 Parahi v Parmalat 
Australia 
Ltd [2015] FWC 
7191 (5 November 
2015) 

Commissioner 
McKenna 

T. Warnes of the 
Transport Workers’ 
Union of Australia 
for the applicant. 

A. Aspromourgos, 
agent, for the 
respondent. 

Fitness for work  Application 
Dismissed 

U2015/14406 Billett v West 
Coast 
Council [2016] 
FWC 4252 (30 June 
2016) 

Deputy President 
Nicole Wells 

Mr G Bray Ms S Masters,  Fitness for Work - 
Physical 
incapacity  

Unfair - 
reinstatement  

U2015/4706 Yokohata v Lidco 
Oregon Australia 
P/L ABN: 65 167 
858 442 [2015] 
FWC 5680 (18 
August 2015) 

Commissioner 
Ian Cambridge  

Mr D Cabal, solicitor 
appeared for the 
applicant. 

No appearance  Fitness for Work: 
Absence due to 
illness  

Unfair  

U2015/16905 Kiernan v OM 
Holdings Ltd t/a 
OM (Manganese) 
Ltd [2016] FWC 
3840 (15 June 
2016) 

Commissioner 
Wilson  

Self Represented  Mr R Abraham 
(appointed 
administrator) for 
the Respondent. 

Fitness for Work: 
Ongoing absence 
because of illness  

Application 
Dismissed 

U2014/16181 Mantovani v 
Industrial 
Automation Group 
P/L t/a Industrial 
Automation [2015] 
FWC 5242 (4 
August 2015) 

Commissioner 
Williams  

Self Represented I Johnstone, 
representative for 
the Respondent. 

Genuine 
Redundancy  

Unfair - no valid 
reason, unjust 
and unreasonable  

U2015/7738 Tanzania v Green 
Travel Service P/L 
t/a GTS 
Travel [2015] FWC 
6457 (23 
November 2015) 

Commissioner 
Roberts 

M Tanzania, the 
Applicant. 

P Sheng, for 
Green Travel 
Service Pty Ltd 
T/A GTS Travel. 

Genuine 
Redundancy  

Unfair  

U2015/17192 Bayley v Temples 
(WA) P/L t/a 
Temples 
WA [2016] FWC 
4236 (29 June 
2016) 

Senior Deputy 
President 
O'Callaghan 

Self Represented  G Rodgers of 
counsel 

Genuine 
Redundancy 

Unfair  
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U2015/2882 Farzady v 
Monochromatic 
Engineering P/L t/a 
MCE Lasers [2015] 
FWC 7216 (20 
October 2015) 

Commissioner 
Lee 

R Preston was 
granted permission 
to represent the 
Applicant 

Z Crvenkovic 
represented the 
Respondent 

Genuine 
Redundancy 

Unfair  

U2015/5932 Cvejic v Academy 
Services P/L [2015] 
FWC 5905 (7 
October 2015) 

Deputy President 
Reg Hamilton  

S Blewett 
representing the 
applicant. 

J Hoffman (and M 
Hoffman) for the 
respondent. 

Genuine 
Redundancy 

Unfair  

U2015/9082 Baker v Mistcape 
P/L t/a Scott Page 
Motor Body 
Repairs [2016] 
FWC 1003 (17 
February 2016) 

Deputy President 
Lawrence  

Self Represented  C. Helby, solicitor 
for the 
Respondent 

Genuine 
Redundancy 

Unfair 

U2015/10066 Wright v Victorian 
Container 
Management 
P/L [2015] FWC 
8150 (25 
November 2015) 

Commissioner 
John Ryan 

Not available  Not available  Genuine 
Redundancy  

Unjust - denied 
opportunity to 
discuss 
redundancy  

U2015/12298 Foster v Sushi 
Tribe P/L t/a 
Pacific Retail 
Management [201
6] FWC 2201 (8 
April 2016) 

Deputy President 
Lawrence  

Self represented  No appearance  Genuine 
Redundancy  

Unfair  

U2015/14043 Lisa Tarbuck v 
Frockk Pty Ltd T/A 
Frockk [2016] FWC 
3279 (27 May 
2016) 

Commissioner 
Cambridge  

Self represented  Mr F Vrachas of 
Rothsay 
Chartered 
Accountants, 
and Mr J 
Sobol appeared 
for the employer. 

Genuine 
Redundancy  

Unfair  

U2015/14955 Morseth v Accor 
Australia and New 
Zealand Hospitality 
P/L t/a Pullman 
and Mecure Hotel 
– Melbourne, 
Albert Park [2016] 
FWC 1479 (21 
March 2016) 

Commissioner 
Cambridge  

Self Represented  Ms O. Hazledine 
for the 
Respondent. 

Genuine 
Redundancy  

Application 
Dismissed 

U2015/15390 Fletcher v 
Commodore 
Wreckers (Gold 
Coast) P/L t/a 
Commodore 
Wreckers [2016] 
FWC 2225 (15 April 
2016) 

Senior Dep 
President 
Richards 

Self represented  Ms Rosenblatt 
and Ms 
McSweeney  

Genuine 
Redundancy  

Application 
Dismissed 

U2015/15531 Coll v Foresite 
Training P/L t/a 
Foresite 
Training [2016] 

Deputy President 
Gooley  

A. Sachinidis  J. Maund for the 
Respondent. 

Genuine 
Redundancy  

Unfair  
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FWC 2520 (20 April 
2016) 

U2015/16207  Horlor v The 
Symon Trust t/a 
Kensington Park 
Medical 
Practice [2016] 
FWC 1522 (21 
March 2016) 

Sen Deputy 
President 
O'Callaghan  

T Hakkinen counsel  B Symon for the 
respondent. 

Genuine 
Redundancy  

Jurisdictional 
issue determined.  

U2015/345 Ngaluafe v Shye 
Clothing P/L [2016] 
FWC 3448 (3 June 
2016) 

Commissioner 
Lee 

Self represented 
with wife 

No appearance  Genuine 
Redundancy  

Unfair  

U2015/35  Ireland v 
Capricornia 
Newspapers P/L 
t/a The Morning 
Bulletin – 
Rockhampton[201
5] FWC 6565 (25 
September 2015) 

Senior Deputy 
President 
Richards 

Mr A. Grant, 
solicitor, 

Mr M. Procter, 
solicitor, for the 
Respondent 

Genuine 
Redundancy  

Application 
Dismissed 

U2015/4746 Jaroslav Sikora v 
Sleepeezee 
Bedding Australia 
Pty Ltd  
[2015] FWC 6115 
(8 September 
2015) 

Deputy President 
Gostencnik  

D 
Malbasa appearing 
for the Applicant. 

M 
Champion counsel 
for the 
Respondent. 

Genuine 
Redundancy  

Unfair 

U2015/6066 Kolozsi v Print 
Warehouse 
P/L [2015] FWC 
7056 (19 October 
2015) 

Senior Deputy 
President 
Richards (Ret'd) 

C Kolozsi, applicant R Singh of the 
respondent 

Genuine 
Redundancy  

Application 
Dismissed  

U2015/6328 Stirk v Guru 
Productions 
P/L [2015] FWC 
7567 (23 
December 2015) 

Commissioner 
Roberts 

Self Represented  T Cochrane, for 
Guru Productions 
Pty Ltd 

Genuine 
Redundancy  

Unfair  

U2015/8331 Brandy v BMD 
Constructions 
P/L [2016] FWC 
1608 (11 March 
2016) 

Commissioner 
Johns 

Mr P. Quinn, NSW 
Construction, 
Forestry, Mining 
and Energy Union 

Mr G. Power, 
Drayton’s 
Workplace 
Consulting 

Genuine 
Redundancy  

Application 
dismissed.  

U2015/8524 Payne v Lower 
North Shore 
Community 
Transport t/a 
Lower North Shore 
Community 
Transport [2015] 
FWC 8145 (30 
November 2015) 

Commissioner 
Johns 

Self Represented  D. 
Goodenough for 
the respondent. 

Genuine 
Redundancy  

Unfair -reinstated  
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U2015/963 McCormick v Mt 
Pleasant Stud Farm 
P/L, No 2 [2016] 
FWC 2453 (3 May 
2016) 

Deputy President 
Sams 

Self Represented  Mr G Lloyd of 
Caldwell Martin 
Cox Solicitors for 
the respondent 

Genuine 
Redundancy  

Unfair  

U2016/3823 Flasza v 
Countrywide Pet 
Foods P/L [2016] 
FWC 2881 

Commissioner 
Roe 

Self represented  Self represented  Genuine 
Redundancy  

Unfair - unjust to 
terminate without 
proper 
consultation  

U2016/4633 Gehlken v Office 
Furniture Direct 
P/L [2016] FWC 
4059 (28 June 
2016) 

Dep President 
Bartel  

Mr B Cagney, Shop 
Distributive and 
Allied Employees 
Association – South 
Australian 
Branch for the 
Applicant 

Mr M Morton for 
the Respondent 

Genuine 
Redundancy  

Unfair - harsh and 
unreasonable  

U2015/760 Majumdar v 
Peninsula Health 
t/a Frankston 
Hospital [2015] 
FWC 5667 (24 
August 2015) 

Commissioner 
Wilson  

J. Tracey of Counsel  N. Harrington of 
Counsel  

Genuine 
Redundancy - 
Made to reapply 
for job 

Unfair 

U2014/12766 Appleyard v Power 
Electronics [2015] 
FWC 1560 (6 
March 2015) 

Deputy President 
Sams 

Applicant in person, 
assisted by Ms K 
Byrnes, Solicitor. 

Mr D Panovski for 
the respondent, 
assisted by Ms D 
King, Solicitor.  

Genuine 
Redundancy (lack 
of work) 

Application 
dismissed. 

U2015/5355 Mr Farhang Zare v 
Arc Holdings (WA) 
Pty Ltd T/A Arc 
Switchboards  
[2015] FWC 8322 

Commissioner 
Riordan 

Mr C. Fogliani from 
W.G. McNally Jones 
Staff Lawyers. 

Ms E. Hartley 
from HWL 
Ebsworth Lawyers 
along with Mr M. 
Bycroft  

Insubordination  -  
Failing to follow 
lawful instructions  

Unfair  

U2014/12638 Dufall v 
Greyhound 
Australia 
P/L [2015] FWC 
2684 (31 July 
2015) 

Commissioner 
Danny Cloghan  

G Ferguson, of the 
TWU, on behalf of 
the Applicant. 

Mr Andrew 
Pollock of Herbert 
Smith Freehills 

Insubordination - 
Failed to follow 
lawful 
instructions; OHS 
Breach 

Application 
Dismissed 

U2014/11992 Woodward v 
Greyhound 
Australia 
P/L [2015] FWC 
2570 (31 July 
2015) 

Commissioner 
Cloghan  

G Ferguson, of the 
TWU, on behalf of 
the Applicant. 

L Mussared of 
counsel, on behalf 
of the Employer. 

Insubordination - 
Failing to follow 
lawful instructions 
- allocated run 
service timetable 

Unfair 
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U2015/12294 King v D.C Lee & L.J 
Lyons [2016] FWC 
1664 (16 March 
2016) 

Commissioner 
Johns 

Ms U Okereke-
Fisher  

Mr A Barwick Insubordination - 
Failure to advise 
employer of 
whereabouts 
despite 
instructions to do 
so  

Unfair - harsh and 
disproportionate  

U2015/13525 Bechara v Ashford 
Homes P/L t/a 
Ashord 
Homes [2016] FWC 
3542 (31 May 
2016) 

Commissioner 
Harper-
Greenwell 

Mr M Addison, 
solicitor  

Mr N Wareham, 
Paid Agent 

Insubordination - 
Failure to follow 
and perform 
duties 

Unfair  

U2015/682 Mrs Lynn Gluyas v 
Australian Western 
Railroad Pty Ltd 
T/A Aurizon [2015] 
FWC 6161 

Commissioner 
Cloghan  

K Singh, industrial 
officer, RTBU,  

D Johnson on 
behalf of the 
Employer. 

Insubordination - 
Failure to follow 
lawful instruction 

Application 
dismissed 

U2015/8631 Iona Stavrou v 
Austin Health T/A 
Austin Hospital 
[2015] FWC 8668 
(18 December 
2015) 

Deputy President 
Hamilton  

Mr R Sorensen for 
the Applicant 

Mr N Harrington 
for the 
Respondent 

Insubordination - 
Failure to follow 
lawful instruction 

Application 
Dismissed 

U2015/10908 Murphy v Barrett 
Moving P/L t/a All 
States 
Removals [2015] 
FWC 8486 (8 
December 2015) 

Senior  Deputy 
President 
O'Callaghan  

E Lawrie 
representing the 
Applicant. 

G Barrett for the 
Respondent. 

Insubordination -
Failure to follow 
lawful instruction 

Unfair - harsh and 
unjust  

U2015/3754 De Ramirez v Inner 
West Skills Centre 
Inc t/a Inner West 
Skills Centre (In 
Liq) (No. 2) [2015] 
FWC 7983 (20 
November 2015) 

Deputy President 
Sams 

Ms A Gibbons of 
Counsel  

No appearance  Insubordinaton - 
Failure to follow 
instructions  

Unfair  

U2014/9709 Austin v Xin Yi Dai 
Incorporated t/a 
Melbourne Senior 
Secondary 
College [2015] 
FWC 5707 (20 
August 2015) 

Commissioner 
Cribb 

Self Represented  Mr Jan Wang for 
the Respondent 

Miscellaneous - 
(Jurisdictional 
issues - min 
employment 
period and small 
business 
employer). 

Deemed small 
business 
employer  

U2015/6637 Sarafina Grazia v 
Australian Olive Oil 
Supplies Pty Ltd  

Commissioner 
Bissett 

Self Represented S Baggio  Miscellaneous - 
Dismissal v 
Resignation or 
abandonment 
(Had been 
suspended 
pending 
investigation)  

Application 
dismissed. 
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U2015/10857 Diaz Gubern v 
Mimi Family 
Daycare Service 
P/L [2016] FWC 
2101 (5 April 2016) 

Commissioner 
Cirkcovic 

Self Represented No Appearance  Miscellaneous - 
Reprisal conduct 
of employer  

Unfair 

U2015/13986 Rohde v Bedlam 
Enterprise P/L t/a 
Cola Solar [2016] 
FWC 2357 (18 April 
2016) 

Commissioner 
Ryan 

Mr J. Fetter of 
Counsel 

Ms A. Duffy of 
Counsel  

Miscellaneous -
Employee or sub-
contractor  

Application 
Dismissed 

U2015/10720 Jennifer Nilson v 
Geelong 
Kindergarten 
Association (GKA) 
T/A Kirralee 
Kindergarten  
[2015] FWC 7936 
(15 December 
2015) 

Commissioner 
Ryan 

G. Pinchen for the 
Applicant. 

J. Tracey of 
counsel  

Misconduct - 
(Serious 
Misconduct: lack 
of adequate 
supervision at 
child care 
exposing children 
to danger )  

Unfair - harsh, no 
remedy  

U2015/7764 Kathuria v The 
Commonwealth of 
Australia as 
represented by the 
Commissioner of 
Taxation t/a 
Australia Taxation 
Office [2015] FWC 
8553 (11 
December 2015) 

Deputy President 
Sams 

Self Represented  Ms J Ferry and Ms 
R Devereux for 
the respondent. 

Misconduct - 
Breach of APS 
Code of Conduct  

Application 
Dismissed 

U2015/5314 Anthony Ellem v 
Gladstone Area 
Water Board 
[2016] FWC 1893; 
(31 March 2016) 

Commissioner 
Booth  

Self Represented  Mr J Wells on 
behalf of 
Gladstone Area 
Water Board. 

Misconduct - 
breach of 
confidentiality, 
inappropriate 
email 
communications 
to staff 

Application 
Dismissed 

U2015/5513 Sicolo v Accolade 
Wines Australia 
Limited t/a 
Accolade 
Wines [2015] FWC 
5920 (19 October 
2015) 

Commissioner 
Hampton  

S Blewett of United 
Voice, for Mr Sicolo. 

N Swan of 
counsel, with 
permission, for 
Accolade Wines 
Australia Limited. 

Misconduct - 
Breach of drug 
and alcohol policy  

Application 
Dismissed  

U2015/10247 Gillespie v 
Geographe Real 
Estate P/L t/a LJ 
Hooker Geographe 
Bay [2016] FWC 
793 (8 February 
2016) 

Sen Deputy 
President 
O'Callaghan  

J Sullivan 
representing the 
applicant. 

C Wilde 
representing the 
respondent. 

Misconduct - 
Breach of fidelity 
and good faith 
(Unauthorised 
release of 
confidential 
information to 
competitor) 

Application 
Dismissed. 
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U2014/6383 Carrick v Life 
Without 
Barriers [2016] 
FWC 4906 (20 July 
2016) 

Deputy President 
Asbury 

Ms Caroline Unwin 
mother of Applicant  

Mr Justin Davis, a 
Senior Employee 
Relations Adviser, 
and who is also 
not a lawyer or 
paid agent.  

Misconduct - 
bringing the 
organisation into 
disrepute because 
of his criminal 
charges. 

Unfair - no valid 
reason 

U2015/15205 Chisholm v Coates 
Hire Operations 
P/L t/a Coates 
Hire [2016] FWC 
3653 (6 June 2016) 

Deputy President 
Kovacic 

Self represented  . Thomas for 
Coates Hire 
Operations Pty 
Ltd T/A Coats 
Hire. 

Misconduct - 
Damage to 
company vehicle - 
admission that he 
had been drinking  

Application 
Dismissed 

U2015/9631 George Moskou v 
Specialist 
Diagnostic Services 
Pty Ltd T/A 
Dorevitch 
Pathology [2015] 
FWC 8608 

Commissioner 
Cribb 

G. Dircks for the 
Applicant 

A. McNab for the 
Respondent 

Misconduct - 
Defacated in car 
park and did not 
clean up 

Unfair 

U2015/11761 Waters v Goodyear 
Australia 
P/L [2016] FWC 
1991 (8 April 2016) 

Commissioner 
Cambridge  

Self represented    Misconduct - 
displaying rifle at 
work 
inadvertently 
causing public 
safety concern 

Unfair  

U2015/12122 De Villiers v 
Electricity 
Networks 
Corporation t/a 
Western 
Power [2016] FWC 
3706 (8 June 2016) 

Commissioner 
Cirkcovic 

Lorenzo De 
Villiers, for the 
Applicant; 

Beth Robinson of 
Allion Legal, 

Misconduct - 
Driving company 
vehicle in excess 
of speed limit and 
without licence  

Application 
Dismissed 

U2015/12374 Efford v BTE 
Technology [2016] 
FWC 657 (16 
February 2016) 

Senior Deputy 
President 
Richards 

Self represented  No appearance  Misconduct - 
Failing to answer 
telephone call 
from small 
business 
employer 

Unfair - 
harsh,unjust and 
unreasonable  

U2015/2670 Cassar v All Traffic 
Management 
Services P/L t/a All 
Traffic 
Management 
Services P/L [2015] 
FWC 5123 (31 July 
2015) 

Commissioner 
Johns 

Self Represented R, Lesha for the 
Respondent. 

Misconduct - false 
claim against co-
worker, menacing 
text 

Unfair  

U2015/12461 Pham v Somerville 
Retail Services 
P/L [2016] FWC 
2267 (12 May 
2016) 

Commissioner 
Lee 

Ms Kennett of The 
Australasian Meat 
Industry Employees 
Union 

Mr McNab of 
Counsel  

Misconduct - 
inappropriate 
comments about 
co-workers, 
failure to follow 
directions  

Unfair - harsh and 
unreasonable  
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U2015/8667 Sanzana v Activ 
Foundation 
Incorporated t/a 
Activ 
Foundation [2016] 
FWC 1686 (30 
March 2016) 

Commissioner 
Williams  

Self Represented  R. Buckley on 
behalf of the 
respondent.  

Misconduct - 
Inappropriate 
conduct in front 
of or with clients 
of residential 
facility  

Unfair  

U2015/13157 Makai v Victorian 
Radio Network 
P/L [2016] FWC 
684 (5 February 
2016) 

Commissioner 
Roe 

Self Represented  Mr S Sweeney Misconduct - 
Inappropriate 
email sent to 
client  

Unfair - unjust 
and unreasonable  

U2015/12144 Hengst v Town and 
Country 
Community 
Options Inc. [2016] 
FWC 194 (19 
January 2016) 

Senior Dep 
President 
Richards 

M Heffernan, for 
the Applicant 

C. Muir, for the 
Respondent 

Misconduct - 
inappropriate 
language and 
behaviour at work  

Application 
Dismissed 

U2014/13049 Horgan v Asia 
Pacific 
International 
College P/L [2015] 
FWC 5842 (28 
August 2015) 

Commissioner 
Roe 

Self represented Mr J Franken 
appeared for the 
Respondent. 

Misconduct - 
including insulting 
others and bad 
mouthing the 
college.”  

Unfair 

U2015/13072 Budden v Finke 
Enterprises P/L 
ATF M&L Carlson 
Family Trust t/a 
Fused Café Pender 
Place [2016] FWC 
562 (8 February 
2016) 

Commissioner 
Saunders 

Self represented  Mr M Carlson Misconduct - 
Interpersonal 
communications  

Application 
Dismissed 

U2015/13937 Smith v KDR 
Victoria P/L t/a 
Yarra Trams [2016] 
FWC 1774 (22 
March 2016) 

Deputy President 
Gooley  

R. Reitano M. Follett Misconduct - 
Issuing 
unauthorised 
instruction to 
other drivers 

Unfair and harsh  

U2015/3766 Vernham v Jayco 
Corporation P/L 
t/a Jayco [2016] 
FWC 1646 (16 
March 2016) 

Commissioner 
Cribb 

Self represented  D Paxton from the 
Respondent 

Misconduct - Lack 
of co-operation 
with discussing  
workers 
compensation 
issues  

Unfair  

U2015/8003 Sunder v MSS 
Security P/L [2015] 
FWC 7008 (14 
October 2015) 

Commissioner 
Bissett 

C. McKenzie of 
Darwin Community 
Legal Service for the 
Applicant.  

R. Jansen of the 
Respondent.  

Misconduct - 
Leaving work 
early and working 
for competitor 

Unfair - 
Reinstated  

U2015/1396 Zeng v Vectus 
Biosystems 
Ltd [2015] FWC 
5536 (19 August 
2015) 

Senior Deputy 
President 
Hamberger 

Self represented  R Hassall, 
solicitor, 

Misconduct - 
Misuse of 
company 
information 

Application 
Dismissed 
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U2015/9159 Applicant v NBN 
Co Limited t/a 
NBN [2015] FWC 
7412 (29 October 
2015) 

Deputy President 
Gooley 

D. Dwyer for the 
Applicant. 

R. Humphreys for 
the Respondent. 

Misconduct - 
misuse of work 
phone  

Application 
Dismissed 

U2015/13054 Guthrie v AJ & T 
Pulbrook P/L t/a 
Brook 
Motors [2016] 
FWC 914 (26 
February 2016) 

Commissioner 
Saunders 

Self represented  Mr W Pulbrook Misconduct - 
Property Deviance 
- Deliberately 
damaging a 
customer's motor 
vehicle. 

Application 
Dismissed 

U2014/11436 Langdale v KDR P/L 
t/a Yarra Trams 
[2015] FWC 4613 
(10 July 2015) 

Commissioner 
Julius Roe 

Mr N Campbell 
appeared for the 
Applicant. 

Ms S Bingham 
appeared for the 
Respondent. 

Misconduct - 
Production 
Deviance 
“deliberately 
driving slow to 
delay the tram 
service” 

Harsh  - 
reinstatement 
ordered 

U2015/4422 Kaskarevska v 
Fonterra (Brands) 
Australia 
P/L [2015] FWC 
7965 (20 
November 2015) 

Commissioner 
Wilson  

Self Represented  Mr R Carpenter 
for the 
Respondent 

Misconduct - 
Sabotaging 
Equipment ( 
Property 
Deviance)  

Application 
Dismissed 

U2015/12039 Wright v AGL Loy 
Yang P/L [2016] 
FWC 1941 (11 May 
2016) 

Vice President 
Watson  

Mr M Harding of 
counsel, with Mr A 
Kentish on behalf of 
Mr Wright. 

Mr D Williams of 
counsel, with Mr 
P Zielinski on 
behalf of AGL 

Misconduct - 
smoking cannabis 
in work car park  

Application 
Dismissed. 

U2014/15784 Deeth v Milly Hill 
P/L [2015] FWC 
6422 (28 October 
2015) 

Senior Deputy 
President 
Hamberger 

D Hannaway, 
solicitor, for James 
Deeth. 

C Coupland, 
solicitor, for Milly 
Hill Pty Ltd. 

Misconduct - 
Summary 
dismissal on basis 
that employee 
was charged as 
accessory after 
fact to murder 

Unfair - harsh and 
unjust  

U2015/6508 Whitham v Apple 
Marketing t/a 
Apple Marketing 
Group [2016] FWC 
3192 (20 May 
2016) 

Deputy President 
Kovacic 

Self Represented  L. Bernhardt for 
Apple Marketing 
T/A Apple 
Marketing Group. 

Misconduct - 
vexatious 
allegations and 
threatening 
emails  

Application 
Dismissed 

U2015/12358 Maris v Australian 
Telecommunicatio
ns Solutions [2016] 
FWC 898 (6 May 
2016) 

Deputy President 
Asbury 

Self represented  Not available  Misconduct - 
workplace 
behaviour and 
attitude 

Unfair - harsh 



 

 

 

 

 348 

 

U2014/15714 Anders v The 
Hutchins School 
[2016] FWC 241 
(15 January 2016) 

Deputy President 
Nicole Wells 

Mr A Sachinidis, for 
the Applicant 

Ms A Mills, for the 
Respondent 

Misconduct 
(including social 
media post and 
threatening to sue 
school for 
discrimination)  

Unfair - no valid 
reason, harsh, 
unjust and 
unreasonable  

U2015/13663 Lockwood v Menai 
Variety Discounts 
P/L t/a The Base 
Warehouse [2016] 
FWC 940 (12 
February 2016) 

Commissioner 
Saunders 

Mr D Bliss, from the 
SDA 

No appearance Misconduct and 
Unsatisfactory 
Work 
Performance  

Unfair - harsh, 
unjust and 
unreasonable  

U2015/14181  Peters v PJ & P 
Eldred t/a 
Elderado Travel 
Tours [2016] FWC 
1375 (3 March 
2016) 

Commissioner 
Roe 

Ms T Ne’emia  Mr I MacDonald 
and Mr P 
Kavanagh  

Misconduct and 
Violation of Rules 
- driving under 
influence  

Unfair  

U2015/13372 Haslett v 
SuperSealing 
P/L [2016] FWC 
1622 (18 March 
2016) 

Commissioner 
Wilson  

Mr G Haslett and 
Ms B Haslett 

Mr B Reiter and 
Mr P Graham  

Misconduct -Drug 
misuse impacting 
on work  

Application 
Dismissed 

U2015/16856 Leys v Gunnedah 
Preschool 
Kindergarten 
Association 
Incorporated t/a 
Gunnedah 
Preschool [2016] 
FWC 3262 (17 June 
2016) 

Commissioner 
Riordan 

Ms L. Andelman, of 
Counsel 

Mr O. Fagir, of 
Counsel 

Misconduct -
Property 
Deviance - 
Sabotage; 
deleting 
information off 
the Preschool’s 
laptop computer 
and hard drive. 

Application 
Dismissed 

U2015/16708 Russell Heath v 
Kimseed Australia 
Pty Ltd  
[2016] FWC 2296 

Commissioner 
Ryan 

Mr N. Heath with 
Mr R. Heath on 
behalf of the 
Applicant. 

Mr S. Hill for the 
Respondent. 

N/A Unfair- unjust  

U2015/11029 Mile Saleski v 
Carrera Total Pty 
Ltd T/A City Road 
Panels  
PR577808 

Deputy President 
Hamilton  

N/A N/A N/A Unfair = Decision 
on transcript.  

U2015/7546 Satinder Singh v 
Transdev 
Melbourne  
[2015] FWC 5395 

Commissioner 
Bissett 

N/A N/A N/A Application 
dismissed. = 
Section 399A - 
Failure to comply 
with directions.  

U2015/7577 Miss Milena 
Ostojic v Hair 
Industrie 
Blacktown Pty Ltd 

Vice President 
Lawler 

N/A N/A N/A Unfair - given ex 
tempore 
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U2015/8406 Mrs Susmitha 
(Sue) Sinha v 
Maddington 
Family Medical 
Centre Pty Ltd 
PR573381 

Commissioner 
Riordan 

  
N/A Unfair  

U2015/9072 Lachlan Bryce v PR 
Kitchen and 
Washroom 
Systems Pty Ltd 
T/A PR Kitchen 
Systems Pty Ltd 
PR573085 

Deputy President 
Hamilton  

N/A N/A N/A Application 
Dismissed (on 
Transcript) 

U2015/9113 Helen Torrisi v 
VIPeople (a 
division of Venue 
Industry 
Professionals Pty 
Ltd) T/A VIPeople 

Senior Deputy 
President 
Hamberger 

N/A N/A N/A Unfair (Decision 
on transcript) 

U2015/913 Brooke Felici v 
Ross Maddaluno 
Estate Agency Pty 
Ltd T/A Ross 
Maddaluno Real 
Estate [2015] FWC 
5076 

Commissioner 
Ryan  

Self Represented  Employer N/A Unfair (Decision 
on transcript) 

U2015/914 Abbey Jacobs v 
Ross Maddaluno 
Estate Agency Pty 
Ltd T/A Ross 
Maddaluno Real 
Estate [2015] FWC 
5077 

Commissioner 
Ryan 

N/A N/A N/A Unfair - Decision 
on transcript. 

U2015/9415 Jacob Salvador v 
United 
Management 
Services Pty Ltd 
PR572952 

Deputy President 
Lawler 

N/A N/A N/A Unfair - 
Transcript.  

U2015/975 Mr Lorenzo 
Ponticello v 
Karcher T/A 
Karcher Pty Ltd  
PR569983 

Senior Deputy 
President Drake 

N/A N/A N/A Unfair  

U2015/9908 Sirdesai v Eastern 
Health [2015] FWC 
7705 (10 
November 2015) 

Deputy President 
Gooley 

S. Sirdesai for the 
Applicant. 

N. Harrington for 
the Respondent. 

N/A Decision only in 
relation to 
production of 
documents and 
representation. 

U2015/7160 Ken Austin v 
Dependable Trucks 
and Couriers Pty 
Ltd T/A Courier 
Trucks PR571912 

Commissioner 
Cribb 

No details  No details  N/A Unfair decision on 
transcript. 
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U2014/13797 Baher Zaghlool v 
Geohart 
Consultants Pty Ltd 
[2015] FWC 1640 

Vice President 
Watson  

Self represented  Mr Wouter 
Hartman for 
Geohart 
Consultants Pty 
Ltd. 

N/A Jurisdictional 
issues (High 
Income 
Threshold)  

U2015/2743  Cincotta v Coffee 
Management and 
Solutions 
P/L [2015] FWC 
7539 (19 
November 2015) 

Deputy President 
Booth  

M. Maiorana, 
Maiorana Lawyers, 
for the Applicant. 

No appearance  N/A Unfair  

U2014/16691 Decision was 
removed from 
website at party's 
request.  

    
 

N/A N/A 

U2014/9519 Decision was not 
published due to 
confidentiality 
order. 

    
 

N/A N/A 

U2015/11034 No decision was 
recorded. 

      N/A N/A 

U2015/11297 Kirkbright v K & S 
Freighters P/L t/a 
NTFS [2016] FWC 
2743 (4 May 2016) 

Commissioner 
Bissett 

E Lawrie of the 
Transport Workers 
Union for the 
applicant.  

B Ironmonger and 
E Compitiello for 
the respondent. 

N/A Unfairly 
Dismissed 

U2015/12815 No decision was 
recorded. 

  N/A N/A N/A   

U2015/2982 Barkho v Dairy 
Country P/L [2016] 
FWC 3111 (18 May 
2016) 

Commissioner 
Ryan  

N/A N/A N/A Application 
Dismised on 
Transcript. 

U2015/3049 Howard v Eliana 
Construction and 
Development P/L 
t/a Eliana 
Group [2015] FWC 
4925 (29 July 
2015) 

Commissioner 
Ryan  

N/A N/A N/A Unfair - decision 
on transcript. 

U2015/3807 Abdoliseisan v SBS 
Group [2015] FWC 
4649 (21 July 
2015) 

Commissioner 
Ryan 

N/A N/A N/A Unfair  (refer 
Transcript - no 
other decision 
available)  

U2015/5051 Khayguan 
(Spencer) Sho v 
Ambassador 
Industrial Pty Ltd 
T/A Ambassador 
Industrial Pty Ltd 
PR571007 

Deputy President 
Hamilton  

N/A N/A N/A Unfair - Decision 
on transcript. 
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U2015/5173 Mr Julian Collie v 
DarkBlue Sky Pty 
Ltd T/A JB 
Wholesalers 
PR572129 

Senior Deputy 
President Drake 

N/A N/A N/A Unfair- Decision 
on transcript. 

U2015/7463 Stephanie Ha v 
UnitingCare 
Wesley Adelaide 
Inc t/a Uniting 
Communities 8 
October 2015 

Deputy President 
Bartel  

Self Represented  Self Represented N/A Application 
Dismissed- 
Decision on 
transcript. 

U2015/5732 Angelo Moutinho v 
Ecetera Pty Ltd  
[2015] FWC 6384 

Vice President 
Lawler 

Self Represented  No appearance  N/A  Unfair -Decision 
on Transcript. 

U2015/10775 Ee v Endeavour 
Energy P/L [2016] 
FWC 186 (10 
March 2016) 

Deputy President 
Geoff Bull 

Self represented  Ms Michele Jones, 
Senior Industrial 
Relations Officer 
for the 
respondent 

Personal 
Aggression  - 
bullying and 
harassment 

Application 
Dismissed 

U2015/15099 Mark Sayers v CUB 
Pty Ltd 2016 FWC 
3428 (26 May 
2016) 

Deputy President 
Clancy  

Ms S Kelly of 
Counsel 

Mr K Brotherson  Personal 
Aggression -  
Conduct - 
Offensive and 
aggressive 
language  

Application 
Dismissed 

U2015/15383 Stone v Citywide 
Service 
Solutions [2016] 
FWC 3797 (21 June 
2016) 

Commissioner 
Ryan  

Mr S. Shepherd of 
the Australian 
Municipal, 
Administrative, 
Clerical and Services 
Union  

Ms N. Segbedzi of 
the AI Group 

Personal 
Aggression -  
forcefully 
elbowing another 
employee in the 
side after leaving 
a meeting of 
employees at the 
workplace. 

Unfair - 
Reinstated  

U2015/4588 Osmond v St 
Vincent's Hospital 
Sydney t/a St 
Vincent's 
Hospital [2015] 
FWC 7677 (12 
November 2015) 

Deputy President 
Bull 

Mr Edghill and Mr 
Fox of the HSU on 
behalf of Mr 
Osmond 

Ms Mackinlay 
Solicitor for the 
respondent  

Personal 
Aggression -  
Making vexatious 
complaints 
against co-
workers 

Unfair - 
reinstatement  

U2015/4518 Gilbert v Downer 
EDI Engineering 
Power P/L t/a 
Downer 
Infrastructure [201
5] FWC 5774 (26 
August 2015) 

Commissioner 
Cloghan  

Self Represented  D Flight on behalf 
of the Employer. 

Personal 
Aggression -  
Physical 
altercation at 
work  

Dismissed 

U2014/13282  Anderson v 
Baptistcare Inc t/a 
Baptistcare [2016] 
FWC 246 (15 
January 2016) 

Commissioner 
Williams  

E Hadrys of the 
Australian Nursing 
and Midwifery 
Federation for the 
applicant. 

D Larson on 
behalf of the 
respondent. 

Personal 
Aggression -  
raising voice at 
staff, intimidation 
etc  

Dismissed 



 

 

 

 

 352 

 

U2015/2421 Tolevsky v Linfox 
Australia 
P/L [2015] FWC 
4802 (15 July 
2015) 

Commissioner 
Wilson  

Mr D Mujkic (NUW), 
Mr J Tolevsky and 
Mr K Price for the 
Applicant 

Mr D Jones, Mr P 
McInerney, Mr B 
Milburn and Ms S 
Kardos for the 
Respondent 

Personal 
Aggression - 
Abusive and 
aggressive 
conduct at return 
to work meeting  

Application 
Dismissed 

U2015/7931 Davidson v Visa 
Global Logistics P/L 
t/a Visa Australia 
P/L [2015] FWC 
7332 (9 November 
2015) 

Deputy President 
Lawrence  

R. Byrnes, solicitor 
for the Applicant. 

L. Shanahan, 
solicitor for the 
Respondent. 

Personal 
Aggression - 
aggressive 
comments 
indirectly directed 
toward other 
employee  

Unfair  

U2015/8433 Christopher 
Mulroney v Alfred 
James & Sons Pty 
Ltd T/A Alfred 
James Funeral 
Homes 

Deputy President 
Gostencnik  

Self Represented  P Murray for the 
Respondent. 

Personal 
Aggression - 
aggressive 
comments 
indirectly directed 
toward other 
employee  

Application 
dismissed. 

U2015/3705 Hutchinson v 
National Aboriginal 
Solutions 
(Aboriginal 
Corporation) [2015
] FWC 5103 (3 
August 2015) 

Senior Deputy 
President 
O'Callaghan 

Self represented  P Keily for the 
respondent. 

Personal 
Aggression - 
Aggressive 
Conduct - 
Altercation  

Unfair  

U2015/11820 Carroll v Karingal 
Inc [2016] FWC 
3709 (8 June 2016) 

Commissioner 
Cirkcovic 

P Carroll, for 
Applicant 

J Tracey of 
Counsel 

Personal 
Aggression - 
Bullying, 
harassment. 

Application 
Dismissed 

U2015/15092 Christina Beamish 
v Calvary Health 
Care Tasmania 
Limited T/A 
Calvary Health 
Care Tasmania 
[2016] FWC 1816 

Commissioner 
Gregory  

Mr Andrew 
Cameron of Andrew 
Cameron & 
Associates  

Ms Samantha 
Masters of Page 
Seager  

Personal 
Aggression - 
inappropriate 
email exchanges 
with supervisor 

Unfair - 
reinstatement  

U2015/10118 Yoo v EOS 
Australia 
P/L [2016] FWC 
165 (17 March 
2016) 

Commissioner 
Roberts 

Self Represented  Company was 
represented by 
Mr P Cha. 

Personal 
Aggression - 
interpersonal 
conflict with other 
staff members 

Application 
Dismissed 

U2014/12897 Hughes v NTSCORP 
Limited [2015] 
FWC 6045 (2 
September 2015) 

Vice President 
Michael Lawler 

Mr O Fagir of 
counsel for the 
Applicant 

Mr B Miles of 
counsel for the 
Respondent 

Personal 
Aggression - 
misconduct by 
way of outburst 
and threat 
directed at two 
employees. 

Application 
dismissed 
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U2015/9740 Lambos v ACT 
Government as 
represented by the 
Territory and 
Municipal Services 
Directorate t/a 
ACTION (Australian 
Capital Territory 
Internal Omnibus 
Network) [2016] 
FWC 3885 (17 June 
2016) 

Dep President 
Kovacic 

Mr I Meagher for 
the Applicant 

Mr J Macken of 
Counsel for the 
Respondent 

Personal 
Aggression - 
serious threat to 
other employee 

Application 
Dismissed 

U2015/14973 Morphett v 
Pearcedale Egg 
Farm [2016] FWC 
1940 (31 March 
2016) 

Deputy President 
Gooley  

Self Represented  Mr P. Van Gent 
and Mr Monnier 
representing 
Pearcedale Egg 
Farm. 

Personal 
Aggression - 
Threatening 
behaviour by 
employee 

Application 
Dismissed 

U2015/14902 Kazmar v Test-Rite 
Imports 
Australasia P/L t/a 
Medalist [2016] 
FWC 3008 (13 May 
2016) 

Deputy President 
Lawrence  

S Kazmar B Prager Personal 
Aggression - told 
supervisor to 
shove work up his 
arse 

Unfair  

U2014/11506 Virata v NSW 
Motel 
Management 
Services P/L t/a 
Comfort Inn 
Country Plaza Halls 
Gap [2015] FWC 
7932 (24 
November 2015) 

Deputy President 
Val Gostencnik  

R Preston, Counsel 
for the Applicant. 

M Minucci, 
Counsel for the 
Respondent. 

Personal 
Aggression - Two 
complaints by 
employees of 
conduct engaged 
in by the 
Applicant said to 
be bullying 
conduct; 

Unfair - harsh, 
unjust and 
unreasonable. 

U2014/14363 Iris Pagalia v 
Shevron Industries 
Pty Ltd [2015] FWC 
4063 (13 July 
2015) 

Commissioner 
Williams  

M. Moleirinho, 
lawyer for the 
applicant. 

E. Hartley of HWL 
Ebsworth Lawyers 
for the 
respondent. 

Personal 
Aggression - 
Verbal abuse 
towards 
Supervisor  

Application 
Dismissed 

U2015/12239 Hain v Ace 
Recycling 
P/L [2016] FWC 
1690 (16 May 
2016) 

Deputy President 
Asbury 

Self represented  Mr Fernando 
entered an 
appearance for 
Ace 

Personal 
Aggression - 
Verbal altercation 
with CEO  

Unfair and harsh 

U2015/15767 Stratton v City of 
Greater 
Geelong [2016] 
FWC 2844 (6 May 
2016) 

Vice President 
Watson  

Ms E. Levine, of 
counsel 

Ms C. Currie, of 
counsel, 

Personal 
Aggression - 
verbally abused 
and swore at a 
member of the 
public and team 
leader 

Application 
Dismissed 

U2015/16916 Salloum v Jayco 
Unit Trust t/a 
Jayco Caravan 
Manufacturing [20
16] FWC 3746 (10 
June 2016) 

Commissioner 
Harper-
Greenwell 

Self Represented  Ms D Paxton for 
Jayco Unit Trust 
T/A Jayco Caravan 
Manufacturing 

Personal 
Aggression : 
Abusive conduct 

Application 
Dismissed 
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U2014/16541 Woolston v The 
Uniting Church in 
Australia Property 
Trust (Q) t/a Blue 
Care Bli Aged Care 
Facility [2015] FWC 
5853 (26 
November 2015) 

Deputy President 
Asbury 

Self Represented  Mr Tim Longwill, 
McCullough 
Robertson 
Lawyers 

Personal 
Aggression- 
aggressive and 
abusive conduct 
to co-workers.  

Application 
dismissed 

U2015/11271 Weldemichael v 
Carbridge P/L t/a 
Easy Cart 
Australia [2016] 
FWC 164 (10 
March 2016) 

Commissioner 
Roberts 

A Guy for Asmerom 
Weldemichael. 

L Todd for 
Cabridge Pty Ltd. 

Personal 
Aggression and 
negative attitude 

Unfair - harsh and 
unjust but not 
unreasonable. 

U2015/5536 Smith v Coles 
Supermarkets 
Australia 
P/L [2015] FWC 
5446 (17 
September 2015) 

Commissioner 
Hampton  

D Blairs of the SDA 
on behalf of Ms 
Smith. 

L Anderson, In 
House Legal 
Counsel 

Personal 
Aggression and 
Violation of Rules 
- Breach of Store  
Work Procedure 
re Physical 
Contact with 
Customers in 
store  

Unfair - harsh and 
unreasonable  

U2015/1539 McDaid v Future 
Engineering and 
Communication 
P/L [2016] FWC 
343 (22 January 
2016) 

Commissioner 
Williams  

Self represented  D Jones of the 
Chamber of 
Commerce & 
Industry of 
Western Australia 

Personal 
Aggression at 
Christmas Party  

Application 
dismissed 

U2015/11305 Luckman v HP 
Bowral P/L t/a 
Highlands 
Property [2016] 
FWC 1250 (3 
March 2016) 

Commissioner 
Riordan 

Ms N. Luckman, on 
her own behalf. 

Mr P. Walker, 
General Manager, 
on behalf of the 
respondent.  

Personal 
Aggression -
disagreement  

Unfair - No valid 
reason - harsh 
and unreasonable  

U2014/13720 O'Connell v 
Wesfarmers 
Kleenheat Gas P/L 
t/a Kleenheat Gas 
[2015] FWC 7011 
(14 October 2015) 

Commissioner 
Cloghan  

Self represented  A Smetana, of 
counsel, 

Personal 
Aggression- 
including bullying 
aggressive 
behaviour, misuse 
of company 
vehicle, punching 
an employee. 

Application 
Dismissed 

U2015/2732 Masoe v MMA 
Vessel Operations 
P/L [2016] FWC 
1178 (6 May 2016) 

Commissioner 
Coghlan 

Ms E Palmer of the 
Maritime Workers’ 
Union 

Mr R Wade, of 
counsel 

Personal 
Aggression 
Threatening 
behaviour toward 
an employee 

Application 
Dismissed 
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U2014/11994 Coughlin v 
Greyhound 
Australia 
P/L [2015] FWC 
2631 (31 July 
2015) 

Commissioner 
Danny Cloghan  

G Ferguson, of the 
TWU, on behalf of 
the Applicant. 

L Mussared of 
counsel, on behalf 
of the Employer. 

Personal 
Aggression -
Verbally attacked 
and acted 
aggressively 
towards another 
driver  

Unfair 

U2015/16601 Kacprowicz v 
Melbourne City 
Sightseeing P/L t/a 
Melbourne City 
Sightseeing[2016] 
FWC 2584 (30 May 
2016) 

Commissioner 
Gregor  

Heard on the papers Heard on the 
papers 

Personal 
Aggression, 
Violation of Rules 
(Abusing 
customers &  
smoking in bus) . 

Application 
Dismissed 

U2015/331 Gwatking v 
Schweppes 
Australia 
P/L [2015] FWC 
3969 (15 July 
2015) 

Commissioner 
Peter Hampton  

N Grealy of United 
Voice for Mr 
Gwatking.  

K Aistrope of Kelly 
Hazel Quill 
Lawyers, with 
permission, for 
Schweppes 
Australia Pty Ltd. 

Personal 
Aggression: 
physical and 
verbal altercation 
with another 
employee 

Unfair - harsh 

U2015/12854 Bridges v McCain 
Goods (Aust) 
P/L [2015] FWC 
6797 (9 October 
2015) 

Commissioner 
Ryan  

G. Borenstein  T. Dalton Personal 
Aggression-
fighting in the 
workplace  

Unfair - harsh  

U2015/3423 Bae v The Trustee 
for Hanna Family 
Trust t/a 
Christopher Hanna 
Hair [2015] FWC 
4628 (13 July 
2015) 

Commissioner 
Roberts 

Self Represented  S Hanna, for the 
Respondent. 

Unsatisfactory 
Work 
Performance: 
Work behaviour 
and attitude 

Unfair - harsh  

U2014/12918 Sharma v CR Cox & 
Associates P/L t/a 
CR Cox [2015] FWC 
7797 (13 
November 2015) 

Commissioner 
Williams  

Self represented. D. Jones of the 
Chamber of 
Commerce & 
Industry of 
Western Australia 
for the 
respondent.  

Unsatisfactory  
Work 
Performance  

Application 
dismissed 

U2015/9158 Schieh v ALDI 
Stores (A Limited 
Partnership) t/a 
ALDI [2015] FWC 
7959 (19 
November 2015) 

Deputy President 
Gooley 

M Minucci of 
Counsel 

T Donaghey of 
Counsel  

Unsatisfactory 
Work  
Performance - 
Misconduct and 
Poor Work 
Performance  

Unfair 

U2015/4483 Hitender Kumar v 
Consulate General 
of India, Sydney  
[2016] FWC 3129 

Commissioner 
Cambridge  

Mr L Maroney of 
the Transport 
Workers’ Union of 
Australia appeared 
for the applicant. 

Mr J Phillips, 
Senior Counsel 
with Ms A 
Chandler of Kaden 
Boriss appeared 
for the employer. 

Unsatisfactory 
Work 
performance 

Unfair  
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U2015/3939 Rani v Limitless 
Ventures Toscas 
P/L t/a Toscanis 
Mackay [2015] 
FWC 6429 (25 
September 2015) 

Senior Deputy 
President 
Richards 

Self Represented  Ms G. Kaur, of the 
Respondent 

Unsatisfactory 
Work 
Performance 

Application 
Dismissed 

U2015/9976 Welsby v Artis 
Group P/L [2016] 
FWC 2251 (8 April 
2016) 

Commissioner 
Platt 

Self Represented  C Greatrex, on 
behalf of Artis 
Group Pty Ltd. 

Unsatisfactory 
Work 
Performance 

Unfair  

U2014/15421 Cockroft v 
InterPark Australia 
P/L t/a InterPark 
Australia 

Deputy President 
Bull 

Mr Jethro Horowtiz, 
Solicitor 

Mr Peter Stewart  Unsatisfactory 
Work 
Performance  

Application 
Dismissed 

U2015/14255 Morris v O'Toole 
Electrical t/a 
Electrical 
Contractors 
Australia [2016] 
FWC 1572 (16 
March 2016) 

Vice President 
Graeme Watson  

Mr A. Jewell Ms S. Bingham of 
counsel  

Unsatisfactory 
Work 
Performance  

Application 
Dismissed 

U2015/14881 Atlagic v Charlie 
and Son Electrical 
Contracting 
P/L [2016] FWC 
3826 (17 June 
2016) 

Commissioner 
Cambridge  

The Applicant's 
mother 

Mr B Ciric, who 
was a Director of 
the employer. 

Unsatisfactory 
Work 
Performance  

Application 
Dismissed 

U2015/4543 Belachew v 
Australian Bureau 
of Statistics [2016] 
FWC 2532 (21 April 
2016) 

Deputy President 
Kovacic 

Self Represented  Mr Andrew Dillon 
of the Australian 
Government 
Solicitor  

Unsatisfactory 
Work 
Performance  

Unfair  

U2015/5345 Templeton v 
McLeod Country 
Golf Club Inc t/a 
McLeod [2015] 
FWC 5744 (24 
August 2015) 

Senior Deputy 
President 
Richards 

Mr M Heffernan, 
representative for 
the Applicant 

Mr A Clancy of 
the Respondent 

Unsatisfactory 
Work 
Performance  

Unfair  

U2015/2511 Zygmant v Braaap 
P/L t/a Braaap 
Motorcycles [2015
] FWC 7942 (24 
November 2015) 

Commissioner 
Lee 

Self Represented Ms Smith 
appeared on 
behalf of the 
Respondent  

Unsatisfactory 
Work 
Performance  

Harsh, unjust and 
unreasonable  

U2015/4061 Eskaf v J & L Salons 
P/L t/a Julise 
Beauty 
Therapy [2015] 
FWC 4890 (24 July 
2015) 

Commissioner 
Roe 

Self Represented  Mr A Flower 
appeared for the 
Respondent. 

Unsatisfactory 
Work 
Performance  

Unfair  

U2014/14562 Hosking v Project 
Moves P/L [2015] 
FWC 8517 (9 
December 2015) 

Dep President 
Kovacic 

Self Represented  Self Represented 
by A.Periera with 
J. Carrio 

Unsatisfactory 
Work 
Performance  

Dismissed -Small 
Business Code  
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U2014/14752 Joshua Dittmann v 
Sedco Forex 
International Inc 
T/A Transcocean 
[2015] FWC 5963 

Commissioner 
Williams  

L Edmonds of the 
MUA for the 
applicants. 

L Nickels, Norton 
Rose Fulbright 
Australia  

Unsatisfactory 
Work 
Performance  

Application 
Dismissed. 

U2014/14956 Post v NTI Limited 
t/a NTI [2015] FWC 
3911 (9 July 2015) 

Commissioner 
Williams  

Self Represented  Chris Murdoch of 
Counsel  

Unsatisfactory 
Work 
Performance  

Application 
Dismissed 

U2014/15039 Gilbert v Picton 
Press P/L t/a 
Picton Press [2015] 
FWC 7001 (19 
October 2015) 

Commissioner 
Williams  

C. Fogliani 
representative for 
the applicant.  

M. Fisher 
representative for 
the respondent. 

Unsatisfactory 
Work 
Performance  

Unfair - 
unreasonable  

U2014/15085  Lombardo v 
Tidewater Marine 
Australia P/L t/a 
Tidewater [2015] 
FWC 5324 (5 
August 2015) 

Sen Dep 
President Drake  

Self Represented  Mr Wade, 
solicitor, of 
Ashurst Australia 

Unsatisfactory 
Work 
Performance  

Application 
Dismissed 

U2015/14232 Soper v Teekay 
Shipping 
(Australia) 
P/L [2016] FWC 
2288 (5 May 2016) 

Dep President 
Val Gostencnick 

Mr P Mullally 
solicitor on behalf of 
the Applicant. 

Mr R Wade 
solicitor on behalf 
of the 
Respondent. 

Unsatisfactory 
Work 
Performance  

Application 
Dismissed 

U2015/9511 Clare Ferra v DMC 
Digital T/A DMC 
Digital  
[2015] FWC 8504 

Deputy President 
Lawrence  

Self represented  L. Pillay for the 
Respondent. 

Unsatisfactory 
Work 
Performance  

Unfair  

U2015/4734 Montgomery v Rex 
Braddon P/L t/a 
The Rex 
Hotel [2016] FWC 
1188 (24 February 
2016) 

Deputy President 
Kovacic 

Mr Stefan Russell-
Uren of United 
Voice represented 
Ms Montgomery 

Mr James Macken 
of Counsel  

Unsatisfactory 
Work 
Performance  

Application 
Dismissed 

U2015/5148 Dr Lawless v 
Charles Sturt 
University [2015] 
FWC 8859 (22 
December 2015) 

Deputy Booth  T Talmacs, National 
Tertiary Education 
Union, 

D Wedgewood, 
Employee 
Relations Officer 
of Charles Sturt 
University. 

Unsatisfactory 
Work 
Performance  

Unfair - reinstated  

U2015/1381 Mr Daniel 
DeGasperi v 
Caradvice.com.au 
Pty Ltd (ABN: 84 
116 608 158) 
[2015] FWC 8617 

Commissioner 
Cambridge  

Self Represented  Mr A 
Beecher appeared 
for 
Cardadvice.com 
Pty Ltd. 

Unsatisfactory 
Work 
Performance -  
(Negligence  - 
motor vehicle 
accident). 

Unfair  

U2016/5394 Tadrous v St John 
of God Health Care 
Inc [2016] FWC 
4809 (19 July 
2016) 

Commissioner 
Williams  

Absent  C Francis on 
behalf of the 
respondent. 

Unsatisfactory 
Work 
Performance  - 
Fitness for work - 
mental health  

Application 
Dismissed 
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U2015/492 Lary v PPG 
Industries Australia 
P/L [2015] FWC 
5041 (23 July 
2015) 

Commissioner 
Lewin 

Mr A Sands and Mr 
S Kempii for the 
Applicant 

Mr D Melville for 
the Respondent. 

Unsatisfactory 
Work 
Performance  - 
Poor performance  

Application 
Dismissed 

U2016/694 Denim v Kwasi 
Studios P/L [2016] 
FWC 3434 

Senior Dep 
President 
O'Callaghan 

No appearance at 
hearing by  
Applicant 

Ms Pierro as 
Agent for  
Employer 

Unsatisfactory 
Work 
Performance  - 
poor performance  

Application 
Dismissed -Small 
Business Code  

U2015/11021 Foster v FM 
Financial Group 
P/L t/a FM 
Financial [2016] 
FWC 1203 (1 
March 2016) 

Deputy President 
Tim Abey  

Not available  Not available  Unsatisfactory 
Work 
Performance  and 
inability to 
perform (without 
qualification)  

Unfair - unjust 
and unreasonable  

U2015/7440 Fleming v Glenelg 
Auction Centre t/a 
Glenelg Auction 
Centre P/L [2015] 
FWC 5655 (28 
August 2015) 

Deputy President 
Hamilton  

Self Represented  Ms Yu Xia Wang 
from the 
respondent 

Unsatisfactory 
Work 
Performance - 
Failure to perform 

Application 
Dismissed 

U2015/10976 O'Brien v The 
Trustee for Print 
Warehouse 
Australia Trust t/a 
Print Warehouse 
[2015] FWC 8232 
(3 December 2015) 

Commissioner 
Michelle Bissett 

Mr O’Brien was 
represented with 
permission by Mr 
Richardson. 

Mr Rohan Singh. Unsatisfactory 
Work 
Performance - 
inability to meet 
targets  

Unfair -no valid 
reason  

U2015/4506 Dang v Multisteps 
P/L [2015] FWC 
7291 (22 October 
2015) 

Commissioner 
Cribb 

    Unsatisfactory 
Work 
Performance - 
Inability to 
perform duties 
with new 
equipment 

Unfair  (Following 
decision issued on 
transcript) 

U2015/6380 Charaneka v 
Australian Islamic 
College of 
Sydney [2016] 
FWC 3572 (3 June 
2016) 

Deputy President 
Lawrence  

Self Represented  L. Burke, solicitor 
for the 
Respondent. 

Unsatisfactory 
Work 
Performance - 
Inabilty to 
perform work due 
to lack of formal 
accreditation  

Application 
Dismissed 

U2015/2980 Somasundaram v 
Department of 
Education & 
Training, North-
Eastern Victoria 
Region [2015] FWC 
4921 (24 July 
2015) 

Commissioner 
Ryan 

Ms G Jardine of 
Counsel  

Ms C Currie of 
Counsel  

Unsatisfactory 
Work 
Performance - 
Loss of trust and 
confidence  

Unfair  
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U2015/4669 Steenstra v J.J. 
Richards & Sons 
P/L [2015] FWC 
7918 (18 
November 2015) 

Deputy President 
Sams 

Mr A Carter of the 
Transport Workers’ 
Union of Australia 

Ms K Tierney and 
Ms L Rich for the 
respondent.  

Unsatisfactory 
Work 
Performance - 
Poor  
performance  

Application 
Dismissed 

U2015/5547 Cheung v Prime 
Enterprise 
Holdings P/L t/a 
Sushi 
Master [2015] 
FWC 6568 (23 
September 2015) 

Commissioner 
Roe 

Self Represented  Mr J Washbourne 
appeared for the 
Respondent. 

Unsatisfactory 
Work 
Performance - 
Poor attendance 
commencement 
record 

Unfair  

U2015/6111 Lama v Konute 
Enterprises [2016] 
FWC 1814 (19 April 
2016) 

Commissioner 
Gregory  

Mr Matt Awad from 
M. Joseph & 
Associates  

Mr Mohammed 
Ali, a Director of 
Konute 
Enterprises 

Unsatisfactory 
Work 
Performance - 
Poor attendance 
commencement 
record 

Unfair  

U2014/14377 Torr v Global 
Viande P/L t/a 
Global Food and 
Wine [2015] FWC 
4325 (15 July 
2015) 

Commissioner 
Simpson  

Self represented  Ms Cindric, for 
the Respondent 

Unsatisfactory 
Work 
Performance - 
Poor Performance  

Unfair - no valid 
dismissal  

U2015/11640 Farshadi v VKHV 
P/L atf the Vasilios 
Chronarakis Family 
Trust t/a Tony and 
Guy 
Leichhardt [2016] 
FWC 2765 (6 May 
2016) 

Deputy President 
Lawrence  

Self Represented B. Chronarakis, 
for the 
Respondent. 

Unsatisfactory 
Work 
Performance - 
poor performance  

Application 
Dismissed 

U2015/12882 McGlin v 
Bluescope Scope 
Steel (AIS) 
P/L [2016] FWC 
1550 (21 April 
2016) 

Commissioner 
Riordan 

Mr C. Parkin (of 
Counsel) and Mr A. 
Neilson (Principal 
Lawyer – Slater and 
Gordon Lawyers) 

Mr A. Dearden 
from Hall and 
Wilcox Lawyers 

Unsatisfactory 
Work 
Performance - 
Poor performance  

Unfair - harsh and 
unreasonable  

U2015/15780 Sajjad v Dacland 
P/L t/a Dacland 
P/L [2016] FWC 
2971 (13 May 
2016) 

Commissioner 
Roe 

Self represented  Mr C Power and 
Mr J Fetterplace 
appeared for the 
Respondent. 

Unsatisfactory 
Work 
Performance - 
Poor performance  

Unfair  

U2015/12621 Basse v Prestige 
Paving P/L [2016] 
FWC 2228 (28 April 
2016) 

Commissioner 
Wilson  

Self represented  Mr H Mazloum, of 
Counsel, 
(instructed by 
O’Sullivan and 
Ruffili lawyers) 

Unsatisfactory 
Work 
Performance - 
poor performance   

Unfair  
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U2015/7188 Hobson v J.G 
Cleaning 
Contractors P/L 
[2015] FWC 8811 
(21 December 
2015) 

Deputy President 
Booth  

L Hobson, the 
Applicant. 

J Laws, Australian 
Cleaning 
Contractors 
Alliance, for J.G 
Cleaning 
Contractors Pty 
Ltd. 

Unsatisfactory 
Work 
Performance - 
Poor performance 
and unsatisfactory 
conduct. 

Unfair - harsh  

U2015/7499 Ramsay v Hoover 
Container 
Solutions 
P/L [2015] FWC 
6704 (29 
September 2015) 

Commissioner 
Roe 

Self Represented  Mr W Jennings 
appeared for the 
Respondent. 

Unsatisfactory 
Work 
Performance - 
Poor Work 
Performance and 
Misconduct  

Application 
Dismissed. 

U2014/12755 Fields v Moscou 
Holdings P/L atf 
The Penguin Trust 
t/a Penguin 
International 
[2015] FWC 6878 
(16 October 2015) 

Senior Deputy  
President Lea 
Drake  

Self represented via 
video link from the 
United Kingdom 

Mr Mark Moscou, 
a director of the 
respondent. 

Unsatisfactory 
Work 
Performance - 
Reduction in 
salary due to 
workplace injury  

Unfair - harsh, 
unjust or 
unreasonable. 

U2015/5705 Banadar v 
Synchronoss 
Software Australia 
P/L [2016] FWC 
2728 (4 May 2016) 

Deputy President 
Kovacic 

Self Represented  R. Laudati for 
Synchronoss 
Software Australia 
Pty Ltd. 

Unsatisfactory 
Work 
Performance - 
underperformanc
e and inability to 
improve under 
PIP  

Application 
Dismissed  

U2016/238 Robert Bolton v 
Refresh Waters 
Queensland Pty 
Ltd [2016] FWC 
2703 

Commissioner 
Simpson  

Self Represented  Mr Heng for the 
Respondent  

Unsatisfactory 
Work 
Performance - 
Unsatisfactory 
Work 
Performance  

Unfair  

U2016/4070 Sawtell v Pang 
Enterprises P/L atf 
Pang Family Trust 
t/a Bakers Delight 
Newport 

Senior Deputy 
President 
Hamberger 

Self represented   Self Represented Unsatisfactory 
Work 
Performance - 
using mobile 
phone whilst 
working and poor 
customer 
relations. 

Unfair - harsh, 
unjust  and 
unreasonable  

U2014/13844 Loakes v 
Construction, 
Forestry, Mining 
and Energy Union 
Construction and 
General Division, 
Queensland 
Northern Territory 
Divisional 
Branch [2015] FWC 
5058 (24 July 
2015) 

Deputy President 
Sams 

Mr D Lyons for the 
applicant. 

Mr R Reitano of 
Counsel 
instructed by Mr 
J Payne, Solicitor 
for the 
respondent. 

Unsatisfactory 
Work 
Performance   

Application 
dismissed 
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U2015/5706 Vasiljevs v 
Imprimater P/L t/a 
Metro Press [2016] 
FWC 169 (22 
January 2016) 

Commissioner 
Bernie  Riordan 

Self Represented  Ms Mary Jo Fisher 
for the 
respondent 

Unsatisfactory 
Work 
Performance and 
Conduct - Failure 
to follow 
directions  

Application 
Dismissed  

U2015/12332 Mazi v 
Ozcare [2016] FWC 
1201 (20 April 
2016) 

Commissioner 
Simpson  

Mr Brown Reichman 
Lawyers 

Mr Procter DLA 
Piper Australia  

Unsatisfactory 
Work 
Performance and 
failure to follow 
policies and 
procedures 

Application 
Dismissed 

U2015/10461 Gardiner v Next 
Residential P/L t/a 
Next 
Residential [2016] 
FWC 1832 (17 May 
2016) 

Deputy President 
Binet  

Mr P. Mullally of 
Workclaims 
Australia  

Ms M. Lalli of 
HWL Ebsworth 
Lawyers 

Unsatisfactory 
Work 
Performance and 
Misconduct  

Application 
Dismissed  

U2015/8946 Lawrence v Calvary 
Home Care 
Services Ltd t/a 
Calvary 
Community 
Care [2016] FWC 
175 (15 January 
2016) 

Commissioner 
Hampton  

R Williams JP on 
behalf of Mrs 
Lawrence. 

R Somu, General 
Manager, Human 
Resources for 
Calvary Home 
Care Services Ltd 
T/A Calvary 
Community Care. 

Unsatisfactory 
Work 
Performance and 
Misconduct: 
refusal to attend 
meeting to 
discuss 
performance. 

Application 
Dismissed 

U2015/9046 Rooney v Pickles 
Auctions 
P/L [2016] FWC 
858 (9 February 
2016) 

Commissioner 
Cambridge  

Self Represented  Mr J Palumbo 
appeared for 
Pickles Auctions 
Pty Ltd. 

Unsatisfactory 
Work 
Performance and 
Misconduct: 
repeated lateness 
in attendance. 

Application 
Dismissed 

U2016/3521 Rigby v BMS Retail 
Group P/L [2016] 
FWC 6846 (27 
October 2016) 

Deputy President 
Hamilton  

A Whole New 
Approach Pty Ltd 

Logie-Smith 
Lanyon 

Unsatisfactory 
Work 
Performance and 
Violation of Rules  

Application 
Dismissed 

U2015/10045 Atherinos v 
Bariano Group 
P/L [2016] FWC 
855 (9 March 
2016) 

Vice President 
Watson  

Mr A Jenshel of 
counsel on behalf of 
Ms Atherinos.  

Mr N Huynh on 
behalf of Bariano 
Group Pty Ltd. 

Unsatisfactory 
Work 
Performance 
deemed 
unsuitable for the 
available roles. 

Unfair - harsh, 
unjust and 
unreasonable. 

U2015/1513 Vernon v 
Electricity 
Networks 
Corporation t/a 
Western 
Power [2016] FWC 
1721 (21 March 
2016) 

Commissioner 
Williams  

G Upham of the ASU  B Robinson of 
Allion Legal  

Unsatisfactory 
Work 
Performance 
Failing to reach 
level of 
competence 

Unfair 



 

 

 

 

 362 

 

U2014/15692 Peterson v TCB 
Trading P/L and 
Ors 

Commissioner 
Gregory  

Mr Michael Senior 
appeared on behalf 
of Mr Patrick 
Peterson. 

Mr Tony Celona 
appeared on 
behalf of TCB 
Trading Pty Ltd. 

Unsatisfactory 
Work 
Performance -
Failure to follow 
instructions  

Unfair 

U2015/12634 Cooney v SMSF 
Audits P/L [2016] 
FWC 1431 (3 
March 2016) 

Senior Deputy 
President 
Richards 

A Clements  C Morrissey Unsatisfactory 
Work 
Performance -
failure to fulfil 
obligations to 
maintain records 
and audit 
documentation  

Dismissed 

U2015/13274  Reposar v Morris 
Corporation 
Ltd [2016] FWC 
1652 (26 March 
2016) 

Sen Dep 
President 
Callaghan  

Self represented  B Reeve Unsatisfactory 
Work 
Performance 
issues  

Unfair - harsh 

U2015/2980 Somasundaram v 
Department of 
Education & 
Training, North-
Eastern Victoria 
Region [2015] FWC 
6857 (8 October 
2015) 

Deputy President 
Gooley 

Ms G. Jardine of 
counsel 

Ms C. Currie of 
counsel  

Unsatisfactory 
Work 
Performance -
Loss of trust and 
confidence  

Order for 
reinstatement  

U2015/6449 Christie v 
Kennedy's 
Personal Training 
P/L t/a Kennedys 
Health and 
Fitness [2015] FWC 
7274 (22 October 
2015) 

Commissioner 
Roe  

Mr A Dircks 
appeared for the 
Applicant. 

No appearance  Unsatisfactory 
Work 
Performance -
poor 
performance  

Unfair  

U2015/6788 Hinchen v Moonee 
Valley Racing Club 
Inc t/a Moonee 
Valley Racing 
Club [2016] FWC 
4914 (21 July 
2016) 

Commissioner 
Cirkcovic 

Mr R Millar of 
Counsel, instructed 
by McDonald 
Murholme, 

Mr P Barry of 
Counsel, 
instructed by 
Thomson Geer,  

Unsatisfactory 
Work 
Performance -
poor 
performance  

Unfair  

U2016/288 Nathan Cox v 
Seventy Seventh 
Claybank Pty Ltd 
T/A Westpoint 
Motor Company 

Deputy President 
Kovacic 

Self Represented  C. Sands and M. 
West for Seventy 
Seventh Claybank 
Pty Ltd T/A 
Westpoint Motor 
Company. 

Unsatisfactory 
Work 
Performance -
Unsatisfactory 
Work 
Performance  

Unfair 

U2015/4121 Konya v Transit 
Australia P/L t/a 
Marlin Coast 
Sunbus [2015] 
FWC 4178 (2 
October 2015) 

Commissioner 
Paula Spencer 

Ms V. Toong, of 
Wettenhall Silva 
Solicitors 

Mr I. McDonald, 
of Australian 
Public Transport 
Industrial 
Association for 
Transit Australia 
Pty Ltd T/A Marlin 
Coast Sunbus 

Unsatisfactory 
Work 
Performance -
Vehicle Accident  

Unfair  

U2015/6462 Umer Khattak v 
Your Discount 
Chemist  
[2015] FWC 7509 

Senior Deputy 
President 
Hamberger 

Self Represented F Khodary for 
Your Discount 
Chemist. 

Unsatisfactory 
Work 
Performance. 

Application 
dismissed. 
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U2016/3574 Natasha 
Markovska v Serco 
Australia P/L 
[2016] FWC 2879 
(3 June 2016) 

Senior Deputy 
President 
Jonathan 
Hamberger 

H Pararajasingham J 
Fernon SC with M 
Hurley-Smith, 
solicitor,  

Unsatisfactory 
Work 
Performance: 
gross negligence 
in duties 

Harsh and 
unreasonable. 

U2015/7113 Callychurn v 
Australia and New 
Zealand Banking 
Group t/a 
ANZ [2016] FWC 
526 (3 February 
2016) 

Commissioner 
Wilson  

Mr R Frugtniet for 
the Applicant 

Ms E Holt (of 
Counsel) 
instructed by 
Herbert Smith 
Freehills 

Unsatisfactory 
Work 
Performance: 
Inability to meet 
formal 
requirements of 
position  

Application 
Dismissed 

U2015/6599 Brunner v 
Amalgamated 
Marketing P/L t/a 
Radio Stations 4AK 
4WK [2015] FWC 
7837 (17 
November 2015) 

Senior Deputy 
President 
Richards 

Self Represented  A. Millar of 
Australian 
Dismissal Services 

Unsatisfactory 
Work 
Performance: 
Termination 
during resignation 
period 

Unfair 

U2015/13319 McLean v The 
Australian Council 
for Education 
Research 
Limited [2016] 
FWC 584 (3 
February 2016) 

Vice President 
Watson  

Self represented  Ms R. Nelson of 
counsel, with Mr 
A. Crocker on 
behalf of ACER. 

Unsatisfactory 
Work 
Performance; 
Negative 
Attitude; 
Personal 
Aggression 

Dismissed 

U2015/4209 Raya v Aged Care 
Services Australia 
Group P/L t/a 
Elanora Aged 
Care [2015] FWC 
7046 (21 October 
2015) 

Deputy President 
Gooley  

A. Anota for the 
Applicant. 

M. Rahilly for the 
Respondent. 

Violation of Rules  Unfair  

U2015/15130 Perry v 
ComfortDelGro 
Cabcharge P/L t/a 
Hillsbus Co 
P/L [2016] FWC 
1901 (20 May 
2016) 

Senior Deputy 
President Drake 

Self represented  Mr Marshall, 
solicitor, from FCB 
Law, with Mr 
Brett, solicitor,  

Violation of Rules  Unfair - harsh 

U2014/8864 Lyberopoulos v 
Reidwell 
Investments BT P/L 
t/a Coco Cubano 
Blacktown [2015] 
FWC 4256 (10 July 
2015) 

Senior Deputy 
President Drake 

Self represented  Mr Reid from 
Reidwell 
Investments BT 
Pty Ltd 

Violation of Rules  Unfair - no valid 
reason  

U2014/15399 Repici v Bank of 
Sydney Ltd t/a 
Bank of 
Sydney [2015] 
FWC 4571 (8 July 
2015) 

Commissioner 
Cribb 

Self Represented  Ms M 
Khoury from the 
Respondent 

Violation of Rules 
-  breach of 
security and 
confidential 
information  

Unfair  
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U2015/3259 Ward v Kimberley 
Ports 
Authority [2015] 
FWC 5449 (24 
September 2015) 

Commissioner 
Cloghan  

E Palmer, Industrial 
Officer, Maritime 
Union of Australia 
(MUA)on behalf of 
the Applicant. 

R Wade, Special 
Consultant on 
behalf of the 
Employer. 

Violation of Rules  
- Breaching drug 
and alcohol policy  

Application 
Dismissed 

U2015/10188 Gill v Jetstar 
Airways P/L [2016] 
FWC 1472 (11 
March 2016) 

Commissioner 
Cribb 

D Victory of Maurice 
Blackburn Lawyers 
for the Applicant 

A Pollock of 
Counsel for the 
Respondent 

Violation of Rules  
- drove a Jetstar–
owned tow motor 
through the 
security gate at 
Avalon, on to a 
public road  

Unfair - harsh and 
reinstatement 
ordered, 

U2015/4653 Dadour v 
University of 
Western 
Australia [2016] 
FWC 2969 (1 June 
2016) 

Commissioner 
Williams 

M. McCusker of 
Counsel 

Y. Shariff of 
Counsel 

Violation of Rules  
- Failing to follow 
policies and 
procedures 

Application 
Dismissed 

U2015/3912 White v Asciano 
Services P/L t/a 
Pacific 
National [2015] 
FWC 7466 (30 
October 2015) 

Deputy President 
Peter Sams 

Mr D O’Sullivan of 
Counsel, instructed 
by Mr B Mackay, 
Solicitor 

Ms A DeBoos, 
Solicitor and Ms R 
Bevan, Solicitor 

Violation of Rules  
- Failure to follow 
policies and 
procedures 

Unfair - 
reinstatement  

U2014/15692 Peterson v TCB 
Trading P/L and 
Ors [2015] FWC 
6262 

Commissioner 
Gregory  

Mr Michael Senior 
appeared on behalf 
of Mr Patrick 
Peterson. 

Mr Tony Celona 
appeared on 
behalf of TCB 
Trading Pty Ltd. 

Violation of Rules  
- Failure to follow 
policy and 
procedure 

Unfair  

U2016/4452 Nadeem v Serco 
Australia P/L 
[2016] FWC 2747 

Senior Dep 
President 
O'Callaghan 

Self Represented  C Grahame for the 
respondent. 

Violation of Rules  
- Failure to follow 
procedure  

Application 
Dismissed 

U2015/10906 Rouady v Qantas 
Airways 
Limited [2016] 
FWC 33 (19 
January 2016) 

Senior Deputy 
President 
Hamberger 

L Maroney for Fred 
Rouady. 

B Rauf of counsel 
with A 
Reoch and L 
Ritchard, 
solicitors 

Violation of Rules  
- OHS Breach 

Application 
Dismissed 

U2015/9959 Hart v ACT 
Government as 
represented by the 
Territory and 
Municipal Services 
Directorate [2016] 
FWC 900 (10 May 
2016) 

Deputy President 
Kovacic 

J. Lavelle Wilson 
AMWU 

H. Robinson for 
the Respondent. 

Violation of Rules 
-  OHS Breach and 
Misconduct  

Application 
Dismissed. 

U2015/17080 Rodney Atkinson v 
BGC Contracting 
Pty Ltd  
[2016] FWC 2821 

Senior Deputy 
President 
O'Callaghan 

N Swan counsel  S 
Bakewell counsel 

Violation of Rules  
- OHS: breach of 
procedure 

Unfair 
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U2015/5198 O'Brian v MSS 
Security P/L [2016] 
FWC 105 (1 
February 2016) 

Commissioner 
Booth  

Mr M Heffernan for 
the Applicant. 

Ms R Jansen for 
MSS Security Pty 
Ltd. 

Violation of Rules  
- OHS: significant 
breach of safety 
requirements  

Unfair - reinstated  

U2014/10943 Joseph v Plenty 
Valley Community 
Health Ltd [2015] 
FWC 5327 (6 
August 2015) 

Commissioner 
Nick Wilson  

Mr B George and 
Mrs M Joseph for 
the Applicant 

Ms A Forsyth (of 
counsel) 

Violation of Rules 
-  restraining a 
disabled client 
contrary to policy  

Application 
Dismissed 

U2015/10520 Haidari v Serco 
Group P/L t/a 
Serco Immigration 
Services [2016] 
FWC 2074 (1 April 
2016) 

Commissioner 
Ryan  

Mr G. Dircks for the 
Applicant. 

Mr A. Manos of 
Counsel  

Violation of Rules 
- (Serious 
Misconduct) 
failure to follow 
lawful 
instructions.  

Application 
Dismissed 

U2014/16657 Farnhill v 
Australian Business 
Academy 
P/L [2016] FWC 
302 (15 January 
2016) 

Dep President 
Kovacic 

J. Davey for the 
Applicant 

M. Jakeman for 
the Respondent 

Violation of Rules 
- Breach of 
education 
institutions policy 
by bringing 
student home.  

Dismissed 

U2015/13875 Starr v Department 
of Human 
Services [2016] 
FWC 1460 (29 
March 2016) 

Vice President 
Hatcher  

J. Stanton of counsel 
with D. Potts 
solicitor  

D. Mahendra of 
counsel  

Violation of Rules 
- Comments on 
social media. 

Unfair  

U2015/13982 McGinnis v BHP 
Billiton Iron One 
P/L [2016] FWC 
951 (14 April 2016) 

Deputy President 
Gostencnik  

Ms E Douglas Mr R Wade 
Solicitor  

Violation of Rules 
- Discussion of 
confidential 
workplace 
information with 
colleague  

Dismissed 

U2015/15379 Shortland v WCH 
Services P/L t/a 
WCH 
Services [2016] 
FWC 2454 (19 April 
2016) 

Commissioner 
Wilson  

Self represented  No appearance  Violation of Rules  
-Failing to follow 
company policies 
and procedures 

Unfair  

U2015/4967 Sharp v Patrick 
Stevedores 
Holdings 
P/L [2016] FWC 
3522 (2 June 2016) 

Commissioner 
Cambridge  

Mr A Jacka of The 
Maritime Union of 
Australia  

Mr J Darams of 
Counsel with Mr 
M Stokes of 
Seyfarth Shaw 
Australia  

Violation of Rules 
- Failing to follow 
company policies 
and procedures: 
Unwilling to 
redeploy 

Unfair - 
reinstatement  
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U2015/11566 Wallis v Savannah 
Nickel Mines P/L 
t/a Panoramic 
Resources [2016] 
FWC 773 (12 
February 2016) 

Deputy President 
Gooley 

Self represented  K. Trainer for the 
Respondent. 

Violation of Rules 
- Failing to follow 
due procedure - 
leading to errors 

Unfair  

U2015/8376 Liapis v Cryovac 
Australia P/L t/a 
Sealed Air [2016] 
FWC 2797 (5 May 
2016) 

Deputy President 
Kovacic 

Mr Marcel White of 
Counsel  

Mr David Miller of 
the Australian 
Industry Group  

Violation of Rules 
- Failing to follow 
policies and 
procedures 

Application 
Dismissed 

U2015/4652 Golding v 
Menarock Aged 
Care Services 
(Templestowe) P/L 
t/a Salisbury 
House Private 
Nursing 
Home [2015] FWC 
7054 (14 October 
2015) 

Deputy President 
Gooley 

R. Golding and T. 
Black for the 
Applicant. 

S. Nicholls for the 
Respondent. 

Violation of Rules 
- Failing to follow 
procedures - 
swapping shifts 
without 
permission etc 

Unfair  

U2015/11065 Shamir v 
Commonwealth of 
Australia 
(Australian 
Taxation Office) 
t/a Australian 
Taxation 
Office [2016] FWC 
1844 (23 March 
2016) 

Commissioner 
Ryan  

D. Langmead of 
Counsel for the 
Applicant. 

C. Dowsett of 
Counsel for the 
Respondent. 

Violation of Rules 
- Failure to 
comply and non-
performance of 
duties 

Harsh 

U2015/10025 Yehia v Sydney 
Trains [2015] FWC 
8254 (9 December 
2015) 

Commissioner 
McKenna 

D. McEvoy, solicitor, 
for the applicant. 

A. Woods, 
solicitor, for the 
respondent.  

Violation of Rules 
- failure to follow 
key policies and 
procedures 

Unfair - harsh 

U2014/16521 Fallens v Serco 
Australia P/L t/a 
Serco Acacia 
Prison [2015] FWC 
8394 (3 December 
2015) 

Senior Deputy 
President Drake 

Mr S. Millman of 
Slater and Gordon 
Lawyers 

Mr S. Kemp of 
Jackson 
McDonald 
Lawyers 

Violation of Rules 
- Failure to follow 
lawful instructions 
(company policies 
and procedures) 

Unfair  

U2016/4000 Mutimer v Quality 
Bakers Australia 
P/L [2016] FWC 
3193 (2 June 2016) 

Commissioner 
McKenna 

M Girgis, United 
Voice 

D White, solicitor, Violation of Rules 
- Failure to follow 
OHS procedure  

Harsh, unjust and 
unreasonable. 

U2014/16160 Singh v Metro t/a 
Metro Trains 
Melbourne [2016] 
FWC 2291 (14 April 
2016) 

Commissioner 
Roe 

Mr P Doyle 
appeared for the 
Appellant. 

Mr R Millar 
appeared for the 
Respondent. 

Violation of Rules 
- Failure to follow 
policy - lost 
property 
recording 

Harsh and 
disproportionate 
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U2015/9351 Mr Sumith 
Walpola v 
Transdev 
Melbourne Pty Ltd 
T/A Transdev 
Melbourne [2015] 
FWC 7554 

Commissioner 
Roe 

Self Represented  Mr Bower 
appeared for the 
Respondent. 

Violation of Rules 
- Failure to follow 
procedures and 
directions  

Application 
Dismissed 

U2014/269 Mutch v Total 
Childcare Solutions 
Australia t/a Cedar 
Avenue Early 
Learning[2015] 
FWC 4541 (18 
August 2015) 

Deputy President 
Ingrid Asbury 

Legally represented  
- not identified  

Legally 
represented  - not 
identified  

Violation of rules 
- improper 
treatment of 
children at child 
care centre 

Unfair  

U2015/2950 Gamble v Monash 
City Council t/a 
City of 
Monash [2016] 
FWC 85 (6 January 
2016) 

Deputy President 
Kovacic 

Self Represented M. Albert of 
Counsel 

Violation of Rules 
- Misconduct  - 
unauthorised 
changes to 
employer's 
practices  

Application 
Dismissed 

U2015/1581 Foley v Melbourne 
Health [2015] FWC 
4821 (23 July 
2015) 

Vice President 
Watson  

Mr S. Crawford, 
with Mr B. Tanoski 
and Mr P. 
Lazarevski, for Mr 
Martin Foley. 

Mr R. Millar of 
counsel, with Mr 
C. Mooney, for 
Melbourne 
Health. 

Violation of Rules  
misuse of force by 
security officer  

Application 
Dismissed 

U2015/10064 Nicolaou v Minifie 
Park Early 
Childhood Centre 
[2016] FWC 1228 
(2 March 2016) 

Commissioner 
Wilson  

Ms K Bicket (United 
Voice) 

Mr J Tracey (of 
Counsel, 
instructed by 
Lander & Rogers)  

Violation of Rules 
- Negligence in 
care of children at 
day care centre 

Dismissed 

U2014/8408 Merlino v Coles 
Supermarkets 
Australia 
P/L [2015] FWC 
8106 (22 
December 2015) 

Deputy President 
Asbury 

Ms Anne Milner, 
Milner Lawyers.  

Mr Andrew 
Pollock, Herbert 
Smith Freehills 

Violation of Rules 
- OHS breach 

Application 
Dismissed 

U2015/3624 Zanker v Bench 
Excavation & Civil 
Construction P/L 
t/a Bench 
Excavation & Civil 
Construction [2015
] FWC 4691 (10 
July 2015) 

Deputy President 
Bartel  

Self represented  Mr B Pringle for 
the respondent 

Violation of Rules 
- OHS breach  

Application 
Dismissed 

U2014/13569 Joshua Dittmann v 
Sedco Forex 
International Inc 
T/A Transcocean 
[2015] FWC 5963 

Commissioner 
Williams  

L Edmonds of the 
MUA for the 
applicants. 

L. Nickels of 
Norton Rose 
Fulbright Australia 
for the 
respondent. 

Violation of Rules 
- OHS Breach  

Dismissed 
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U2014/16650 Bamford v Qube 
Logistics (WA1) P/L 
t/a Qube 
Logistics [2015] 
FWC 7563 (5 
November 2015) 

Commissioner 
Williams 

J. Clarke of the TWU 
for the applicant. 

D. Coulton from 
the respondent. 

Violation of Rules 
- OHS Breach  

Application 
Dismissed, 

U2015/11100 Horner v Kailis 
Bros P/L [2016] 
FWC 145 (8 
January 2016) 

Deputy President 
Gooley 

Self Represented J. Winning for the 
Respondent. 

Violation of Rules 
- OHS Breach  

Application 
Dismissed 

U2015/11236 Mr Michael 
Sullivan v North 
West Crewing Pty 
Ltd T/A Westug 
[2015] FWC 8559  

Commissioner 
Roe 

Self Represented  Ms R Dawson and 
Ms G Caterina 
appeared for the 
Respondent. 

Violation of Rules 
- OHS Breach  

Application 
Dismissed 

U2015/11361 Hanley v Stramit 
Corporation P/L 
t/a Stramit 
Building Products – 
Rockhampton[201
6] FWC 1150 (26 
February 2016) 

Senior Deputy 
President 
Richards 

C. Watters, for the 
Applicant 

S. Mackie, of 
Counsel 

Violation of Rules 
- OHS Breach  

Application 
Dismissed 

U2015/10123 Ptolemy v Nestle 
Australia 
Limited [2016] 
FWC 2364 (15 April 
2016) 

Deputy President 
Lawrence  

Self represented  e. Hartley of HWL 
Ebsworth Lawyers 
for the 
respondent. 

Violation of Rules  
-OHS Breach - 
failure to isolate 

Unjust  

U2015/2674 Humphries v 
Buslink Vivo 
P/L [2015] FWC 
4641 (3 August 
2015) 

Vice President 
Catanzariti  

E Lawrie with A 
McLay of the 
Transport Workers 
Union for the 
Appellant.  

I MacDonald of 
the Australian 
Public Transport 
Industrial 
Association with K 
Jongsma for the 
Respondent.  

Violation of Rules 
- OHS Breach : 
Safety and 
procedural breach  

Unfair - 
reinstatement  

U2015/15101 Aitken v CUB 
P/L [2016] FWC 
2668 (29 April 
2016) 

Deputy President 
Clancy  

Ms S Kelly of 
Counsel  

Mr K Brotherson 
for the 
Respondent. 

Violation of Rules 
- OHS breach, 
smoking etc  

Application 
Dismissed 

U2015/15688 Marshall v 
OneSteel Trading 
P/L [2016] FWC 
2617 (2 May 2016) 

Commissioner 
Saunders 

Mr S Mueller, Senior 
Industrial Officer, 
National Union of 
Workers, 

Mr D Murray, 
Principal Adviser 
Workplace 
Relations, 
Australian 
Industry Group,  

Violation of Rules 
- OHS: Failure to 
follow SOP for 
crane operation 

Application 
Dismissed 

U2015/7306 Ingham v Metro 
Quarry Group 
P/L [2015] FWC 
6472 (29 
September 2015) 

Commissioner 
Bissett 

J. Chandler for the 
Applicant. 

A. Aleksov of 
Counsel with C. Ni 
of MST Lawyers 
for the 
Respondent.  

Violation of Rules 
- OHS:Drug and 
alcohol 

Unfair  
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U2015/3762 Singh v Fenner 
(Australia) P/L t/a 
Fenner Dunlop 
Engineered 
Conveyor 
Solutions[2015] 
FWC 5583 (25 
August 2015) 

Commissioner 
Gregory  

Mr P Mulligan of 
Taylor and Preston 
Lawyers appeared 
on behalf of Mr 
Singh.  

Mr A Dalton from 
the Australian 
Industry Group 
appeared on 
behalf of Fenner 
Dunlop. 

Violation of Rules 
- reckless and 
intentional OHS 
breach  

Application 
Dismissed 

U2015/8671 Styles v TNT 
Express [2016] 
FWC 456 (22 
January 2015) 

Deputy President 
Abey 

Mr Andrew 
Cameron for the 
Applicant 

Mr Adam 
Moulton for the 
Respondent  

Violation of Rules 
- Security Breach  

Unfair 

U2014/7350 Soares v KDR 
Victoria P/L t/a 
Yarra Trams [2015] 
FWC 4472 (3 July 
2015) 

Commissioner 
Lewin 

Mr N Campbell of 
Counsel for the 
Applicant. 

Ms S Bingham of 
Counsel for the 
Respondent. 

Violation of Rules 
- texting on your 
mobile phone 
while driving the 
tram 

Application 
Dismissed  

U2015/15160 Zeiter v Melway 
Bin Hire & 
Demolition P/L t/a 
Melway Bin Hire & 
Demolition[2016] 
FWC 2823 (5 May 
2016) 

Commissioner 
Ryan  

Self represented  R. Millar of 
Counsel  

Violation of Rules 
- using  mobile 
telephone whilst 
driving  
employer’s truck 
while  licence 
suspended 

Dismissed 

U2014/16001 Kenny v BHP Coal 
P/L [2015] FWC 
4231 (13 
November 2015) 

Commissioner 
Susan Booth  

C Hartigan of 
Counsel for the 
Applicant. 

J Hall of Ashurst 
for the 
Respondent. 

Violation of Rules 
- vehicle mishap 
and OHS breaches 

Unfair - not valid, 
harsh, unjust and 
unreasonable  

U2015/6612 Tai Ly v ABBE 
Corrugated Pty Ltd 
[2015] FWC 6939 
(15 December 
2015) 

Commissioner 
Gregory  

Self Represented Mr R Millar of 
Counsel  

Violation of Rules 
-0HS Breach 

Application 
dismissed. 

U2015/5060 Stephenson v 
Patties Foods 
Ltd [2015] FWC 
5900 (30 
September 2015) 

Commissioner 
Ryan 

Mr G Dircks Ms A Forsyth of 
counsel. 

Violation of Rules 
and 
Unsatisfactory 
Work 
Performance - 
OHS safety 
breaches  

Unfair -reinstated  

U2015/15407 Garland v Wambo 
Open Cut 
P/L [2016] FWC 
2848 (6 May 2016) 

Commissioner 
Saunders 

Ms J Short, Legal 
Officer, CFMEU,  

Mr D Williams, 
Solicitor, Minter 
Ellison 

Violation of Rules 
and 
Unsatisfactory 
Work 
Performance - 
OHS: Failing to 
follow safety 
procedure 
involving 
bulldozer and 
haul truck  

Application 
Dismissed 
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U2015/12237 Meyers v 2evolve 
P/L [2016] FWC 
2921 (13 May 
2016) 

Commissioner 
Cambridge  

Ms R Meyers 
appeared for 
herself. 

Mr C Powell, a 
Director of 
2evolve Pty 
Limited 

Violation of Rules 
Disclosure of 
confidential HR 
information 

Invalid reason  

U2015/6105 Chandra v UGL Rail 
Fleet Services 
Ltd [2015] FWC 
7381 (26 October 
2015) 

Vice President 
Michael Lawler 

Ms L Saunders of 
the AMWU for the 
Applicant 

Mr D Gittus of 
UGL for the 
Respondent 

Violation of Rules 
-Failure to follow  
instructions  

Unfair - 
reinstatement  

U2015/301 Balatti v Aussie 
Supplements P/L 
ABN: 30 135 045 
082 [2015] FWC 
4674 (10 July 
2015) 

Commissioner 
Cambridge  

Mr R Webley, 
solicitor appeared 
for the applicant. 

No appearance - 
matter heard ex 
parte  

Violation of 
Rules- illegal sale 
of substances  

Unfair  

U2015/4581 Tran v Parmalat 
Food Products 
P/L [2015] FWC 
5535 (27 August 
2015) 

Deputy President 
Lawrence  

. Warnes, Transport 
Workers’ Union for 
the Applicant. 

B. Cooper, paid 
agent with F. Milic 
for the 
Respondent. 

Violation of 
Rules- OHS 
Breach  Alleged 
breach of policy 
and trust arising 
from a safety 
incident  

Unfair  

U2014/15126 Sakadakis v Sedco 
Forex International 
Inc [2015] FWC 
8189 (27 
November 2015) 

Commissioner 
Williams  

L. Edmonds, of The 
Maritime Union of 
Australia  

R. Lindsay, of 
Counsel  

Violation of Rules 
-OHS: Failing to 
follow procedure 

Application 
Dismissed 

U2015/3783 Gorlin v HNZ 
Australia P/L t/a 
HNZ 
Australia [2016] 
FWC 1321 (2 
March 2016) 

Commissioner 
Cambridge  

Mr S Stephens of 
the Australian 
Federation of Air 
Pilots 

Mr R Wade of 
Ashurst Australia 

Violation of 
Rules:  OHS: 
Alleged conduct 
during a flight  

Unfair  
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Annexure 3 - Invitation by Justice Ross to FWC Members 

 

From: ROSS, Justice  

Sent: Thursday, 28 February 2019 12:45 PM 

 

Dear Colleagues, 

Griffith University is undertaking a research project to better understand the reasons why some unfair dismissal matters proceed to 

arbitration.  The project will explore the influences that encourage or cause parties to pursue arbitration for the resolution of a dismissal 

grievance.  

The research is being conducted by Andrew See, a PhD student at the University, under the supervision of Professors David Peetz and 

Michael Barry, industrial relations academics within Griffith’s Department of Employment Relations and Human Resources. The research, 

together with a comprehensive analysis of the contemporary literature, will make up the thesis work to be submitted by Andrew towards his 

doctoral degree. 

This research has potential value to the Commission and for that reason, I have endorsed the project and indicated to the University that I 

would encourage the support of a representative sample of Members who may wish to participate.  The research team are looking for 5 

Members to be interviewed and give their views as to the influences and issues that impact on why matters proceed to arbitration.  I am 

advised that the interviews will take approximately 30-40 minutes and that they can be conducted by telephone or face to face, depending on 

the location of the Member.  The data gathered from the project will be redacted. 

Can I ask that you look at the attached Information Sheet and, if you wish, nominate yourself as a person who is willing to be interviewed 

for the project.  The interviews are likely to be conducted within the next three to four weeks and I have asked Cate Tinney to be the contact 

point on behalf of the Commission.  

I would be grateful if nominees could indicate to Cate their willingness to participate, by no later than 7 March 2019. (Email to 

Cate.Tinney@fwc gov.au) 

 

Thank you in advance.  

Iain 

THE HON. IJK ROSS AO 
President 
 

Fair Work Commission  
Tel:  +61 3 8656 4600 
Fax:  +61 3 9655 0401  

ross.j@fwc.gov.au 

11 Exhibition Street, Melbourne Victoria 3000  

GPO Box 1994, Melbourne Victoria 3001  

www.fwc.gov.au  
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Annexure 4- Recruitment Letter 
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Annexure 5 - Information Sheet 
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Annexure 6 - Consent Form   
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Annexure 7 - Themes Identified for Interviewees 

As the role of representatives can often be associated with the first several phases of the unfair 

dismissal process, it is natural enough to explore their views and experiences from the outset 

and in some cases at the pre-dismissal stage.  The following themes were developed for this 

purpose.  

• Identification of expertise and experience in industrial relations and Fair Work 

Commission (Q1) 

• When would you advise a party to proceed with an application for unfair dismissal 

remedy? (Q2) 

• Would you ever seek to have a matter resolved prior to making an application? (Q3)  

• What is meant to be achieved through the lodging of an application? (Q4) 

• When making an application is it expected that the matter will be settled before 

arbitration? (Q5) 

• How effective do you see this unfair dismissal process compared  to other employment 

law remedies, such as, for an Application for an FWC order to stop bullying? 

Discrimination Application to State or Federal Commission ? (Q6) 

• What are the relevant considerations when dealing with an application of this type? (eg 

defeat the application, resolve; compromise, settlement) (Q7) 

• 14% of the cases in 2015-2016, resolved prior to conciliation, can you explain why this 

may be the case and what factors may influence this? (Q8) 

• In the case that you were involved with in 2015-2016, why do you think that it  did not 

resolve at this point? (Q9) 

• Explain your experience in the conciliation activity? (Q10) 

• What do you see the role of the representative in conciliation? (Q11) 

• What are some of the difficulties you have experienced when trying to advise and 

represent parties at this phase? (Q12) 

• Are some types of cases more likely to resolve at this stage? (Q13) 

• Where the matter  did not resolve at conciliation did you encourage the party to keep 

going with the case, or still attempt to encourage resolution of matter to avoid 

arbitration? (Q14) 
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• What factors do you believe are influential in matters getting to the post conciliation 

stage and not being settled? (Q15)   

• At this stage, do you pursue option to resolve outside of arbitration (eg make another 

approach to the other side)? (Q16) 

• Are there discernible  differences between the types of cases that resolve, versus those 

that don’t? (eg the strength of the case; personality of the applicant; type of dismissal; 

quantum or remedy being sought, or other) (Q17) 

• Any other general comments (Q18)  
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Annexure 8 - Questions Asked of the Members  

The following questions were asked of the Members and Presidential Members during the 

interview process:-  

• Can you provide a brief overview of your background in industrial relations? (Q1) 

• Are there certain case features or characteristics of parties, that appear common to 

matters that have got to the arbitration phase? (Q2) 

• Do some cases lend themselves to a further attempt at mediation prior to trial? (Q3) 

• For those that resolve under your mediation, are there any reasons  why they do, where 

others don’t? (Q4) 

• What do you see are the influences that impact on parties continuing to arbitration? 

(Q5)  

• The Commission is a no costs jurisdiction, what do you see as the motivators for 

individuals wishing to proceed in such circumstances? (Q6) 

• Would you like to provide any general observations as to why matters proceed to 

arbitration? (Q7) 
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Annexure 9 - Questions for Applicants (Dismissed Employees) 

The following questions were asked of the Employees  

• When did you decide to make an application for unfair dismissal remedy? (Q2) 

• Had you attempted to resolve the dismissal decision directly with the employer prior to 

making the application ? ( eg was there any internal right of  appeal) (Q3) 

• Why did you make the application ? (eg  money  justice, reinstatement) (Q4) 

• How much of the dismissal story did you include within your application? (Q5) 

• Had you sought advice from experts, friends etc. before lodging the application?(Q6)  

• What did you think of the response that was provided by the Employer? (Q7) 

• Did the response change your  position that the dismissal may not have been unfair? 

(Q8)  

• Did you seek further advice in relation to your situation at this point? (Q9) 

• Did you (or your representative) approach the other side before the telephone 

conciliation conference to try to settle ? (Q10) 

• What were you intending to achieve at conciliation? (Q11) 

• Why didn’t the matter settle at this stage? (Q12) 

• What were the relevant factors that you took into account, as to whether to keep going  

to  arbitration? (Q13) 

• Were there relevant cost considerations? (Q14) 

• Following conciliation did you approach the other side with a view to resolving the 

matter? (Q15) 

• How effective was the arbitration process in resolving the grievance? (Q16) 

• Looking back now, would you have done things differently? (Q17) 

• Do you have any other comments that you would like to make? (Q18) 
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Annexure 10 - Questions for Employers   

The following questions were asked of the Employers  

• Did the Applicant approach you following the dismissal decision, claiming that it was 

unfair or seeking additional compensation? (eg was there any internal right of 

appeal?) (Q2) 

• What was your initial response when you first received the application for remedy 

(F2) from  the former employee? (Q3)  

• Did the application change your position regarding the dismissal? (Q4)  

• Did you seek assistance from a specialist advisor? (Q5) 

• What was the main objective when responding to the application (Form F3) (eg defeat 

the application;  try to reach resolution or settlement)? (Q6)  

• Prior to conciliation, was there sufficient information to understand the dispute? (Q7) 

• Did you approach the other side in advance of the conference? (Q8)  

• What were you intending to achieve at conciliation ? (Q9) 

• What were the influences as to why the matter did not settle? (Q10)  

• What were the options that you considered when the matter did not resolve at 

conciliation? (Q11) 

• How effective was the arbitration process in resolving the dismissal grievance? (Q12) 

• In hindsight would you have done things differently in attempting to resolve this grievance 

with the employee? (Q13)  

• Do you have any other observations or comments that you would like to make? (Q14) 

 


