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I. Introduction 
 

Amidst the throes of the Indigenous Voice co-design process which is currently investigating 

ways in which Aboriginal and Torres Strait Islander peoples could and should be recognised 

within the Australian system of government, this article examines the proposal for a 

constitutionally enshrined Voice to Parliament as envisaged in the Uluru Statement from the 

Heart.1 In particular, we analyse two key features of Voice that have attracted considerable 

attention. The first of these is the meaning of Voice as ‘representative’, and the second is the 

rationale for constitutional enshrinement. 

Part II provides the background of the journey of Indigenous constitutional recognition, 

culminating in the Voice proposal. Part III explains the meaning of the Voice as ‘representative’, 

distinguishing principles of representation within a parliamentary democracy in the Westminster 

tradition, from collective cultural representation. In Part IV, we suggest that to institutionalise 

cultural representation will enhance good government where the institution adheres to principles 

of good governance. We conclude that to achieve these principles requires constitutional 

enshrinement of the Voice to Parliament. 

II. The Journey of Indigenous Constitutional Recognition and the Voice  
 

We commence this discussion from the understanding that sovereignty in the land mass of 

Australia has not been ceded. On this basis, we recognize that First Nations peoples in this 

country have, since colonization, maintained their identity as sovereign peoples.2 The 

contemporary iteration of the ongoing assertion of status as First Nations has involved, amongst 

other things, advocacy for constitutional recognition.  

In 1999, then Prime Minister John Howard endorsed Indigenous constitutional recognition by 

way of a proposal for symbolic words of acknowledgement in the Preamble to the Australian 

Constitution.3 The proposal, lacking in any substantive constitutional change, failed to gain 
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support from Aboriginal and Torres Strait Islander communities.4 It was already apparent from 

long running assertions by First Nations of their status as such.5 And it was certainly clear from 

that point that Indigenous Australians would not support tokenism, minimalism or symbolism in 

recognition in law and policy reform as first peoples.6  

Since 1999, movement towards substantive constitutional recognition has gained traction. In 

2012 the Expert Panel on Constitutional Recognition of Indigenous Australians was created. 

However, rather than adopt the recommendations of the Expert Panel, the government 

established the Referendum Council in 2015. It was the Referendum Council that led to the First 

Nations Regional Dialogues and the National Constitutional Convention at Uluru in 2017.7 The 

Regional Dialogues process, a grassroots engagement of Aboriginal and Torres Strait Islander 

people,8 resulted in a consensus that constitutional recognition could only comprise a 

constitutionally enshrined Indigenous Voice to Parliament. This conclusion was affirmed in the 

Uluru Statement from the Heart 2017.  

A First Nations constitutionally enshrined Voice to Parliament is a contemporary, conservative 

and sophisticated Commonwealth law and policy reform proposal. It arises from consultation 

during 2016–17 with Indigenous Australian delegates who participated in 12 regional dialogues 

culminating in a National Constitutional Convention at Uluru. The process of consultation was 

instigated by the work and aspirations of the Referendum Council. This was the first time 

Australia had ever engaged in consultation with Indigenous Australians on this scale and for such 

issues surrounding their political and cultural empowerment. 

The Uluru Statement from the Heart centers itself with three core pillars of law reform proposals 

which are thematically and purposefully sequenced as Voice, Treaty and Truth. The Voice 

proposal reflects a justified call for Indigenous political inclusion in law and policy decision-

making processes. 

Dialogue delegates and founders of the Uluru Statement from the Heart intended the Voice 

proposal to be an Indigenous representative body, constitutionally enshrined, with the key 

function of directly advising both chambers of Parliament on laws and policies that affect 

Indigenous people and affairs. Delegates were also open to the Voice taking on an additional 

advisory function that would make recommendations on the effectiveness of Indigenous service-

delivery agencies.9 Importantly, Uluru Statement from the Heart is directed to the Australian 
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people. It is not an appeal to government only to be put on display in Parliament alongside 

previous entreaties.  

Since its publication, interpretation of the Voice has been limited by the Minister for Indigenous 

Australians10 and others,11 all of whom lacked involvement in the Dialogues process and who 

ignore its import. To ignore the genesis of the proposals ignores the aspirations of Dialogue 

delegates and misrepresents the intent of the Voice proposal expressed in the Uluru Statement 

from the Heart. 

The Minister for Indigenous Australians has publicly stated his preference for the Voice to be 

legislated rather than constitutionally enshrined.12 This position is, however, one of high risk in 

terms of sustainable and meaningful reform. It ignores the longstanding history in Australia of 

extinguishment of statutory national Indigenous representative bodies.13 As was clear from the 

consensus arising from the Dialogues, constitutional protection of a body like the Voice is 

essential to advance and protect national political inclusion of Indigenous people within existing 

governance structures. 

Although government policy apparently sees constitutional amendment remain on the table,14 

Prime Minister Scott Morrison has recently declared that ‘it had never been the government’s 

policy to stage a referendum on the Voice.’15 Against this background, a government process for 

co-designing an Indigenous Voice remains on foot.16 Three appointed advisory groups have put 

together options as to the form of the Voice, its functionality, its links with regional Voices and 

those of lower levels of government, and how its membership should be constructed. Notably, 

the Terms of Reference for this inquiry omitted the question of its constitutional enshrinement. 

Further, potential submitters have been warned that for their submission to be heard, they should 

not include commentary on issues that fall outside the terms of reference, including arguments 

for the Voice’s constitutional enshrinement.17 It was hardly surprising when the ‘Indigenous 

Voice Co-Design Interim Report’ (‘Interim Report’)18 contained no reference to constitutional 

amendment. 

Constitutional enshrinement is an essential component of the sustainability of a Voice to 

Parliament. It speaks also to the likelihood of success of the institution. We suggest that this will 

be driven by the standing of Voice as a representation of First Nations cultures within Australian 

political processes. 
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III. The Meaning of ‘Representation’  
 

It is trite to observe that Australia is a representative democracy. However, this observation is the 

starting point for understanding the role of the Voice to Parliament as constitutionally embedded 

within Australia’s institutions of governance. 

Then Prime Minister Malcolm Turnbull’s characterization of the Voice to Parliament as a ‘third 

chamber’19 mischaracterizes its representative nature, conflating it with the existing organs of 

State. We suggest that rather than an institution affording additional representation of ‘the 

people’20 within law-making processes, a constitutionally enshrined Voice to Parliament allows 

for cultural representation of First Nations peoples before the law makers themselves. Voice is a 

cultural collective seeking not to overtake the tenets of parliamentary process in the Westminster 

tradition, but rather to manifest cultural self-determination within that tradition. 

For the Voice, then, representation is collective and it is based on and has its authority in cultural 

identity grounded in connection to country, traditional language groups, and bloodline.21 Those 

key components of Indigenous cultural identity are also critical for determining membership of 

Indigenous bodies such as the Voice, providing a collective that represents cultural experience 

we know to be foreign to the institution of Parliament—absent its individual Aboriginal and 

Torres Strait Islander members. 

By contrast with a cultural construction of representation at the heart of the purpose of Voice, the 

Interim Report imposes a legalistic Anglo-Australian conception of ‘eligibility’ to participate in 

Voice that does not fit the experience of First Nations peoples.22 One criterion, for example, 

requires potential candidates to be an Australian citizen—the constitutional benchmark of 

eligibility to sit in Parliament itself. Beyond the blindness to the cultural intent of Voice, this is 

potentially problematic for a number of reasons.  

First, whilst the majority of Indigenous Australians are citizens because it has been conferred or 

deemed under the Australian Citizenship Act 2007 (Cth) and its predecessors, many choose to 

identify according to cultural identity focused on the names of their language groups or tribes. 

This is how First Nations derive belonging, place and peoplehood: in relationship with land.23 
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Secondly, this criterion fails to acknowledge the contemporary legal appreciation of legal status 

according to connection to country and clan group of Aboriginal people as a result of the High 

Court of Australia handing down its decision in 2020 in Love, Thoms v Commonwealth 

(‘Love’).24  

In Love, the High Court acknowledged the increasing incidence of Aboriginal people born in 

another country yet having a parent who is an Aboriginal Australian. Consequently, these people 

are required to hold a visa to enter Australia in accordance with the Migration Act 1958 (Cth). 

But they are also liable to deportation and exclusion from Australia if they breach visa 

conditions. As occurred to the complainants in Love, such people might be deemed an ‘unlawful 

non-citizen’.25 However, the High Court recognized that Aboriginal people belong to Australia 

and so cannot be deported even if they are not Australian citizens under statute.26  

Love highlights that even without considering cultural identity that is relevant to Indigenous 

peoples, a formal citizenship requirement will limit qualifying First Nations candidates by 

excluding those Aboriginal and Torres Strait Islander people who fall into the non-citizen, non-

alien category. This requirement echoes the original misapprehension of the representative nature 

of the Voice, by seeking to impose the same threshold requirements as those for membership of 

the Parliament itself. 

In a further inappropriate limitation for participation in Voice, the Interim Report limits 

candidate eligibility for persons with ‘certain criminal convictions’.27 The Uluru Statement from 

the Heart acknowledges that proportionally, Indigenous Australians are the most incarcerated 

people on the planet despite Indigenous Australians not being innately criminal people. This is 

the torment of the powerlessness of Indigenous Australians that contributes to their 

disenfranchisement within the institutions of so-called representative government. To refuse 

membership of a cultural collective for the very reason that it is needed, ignores the nature and 

purpose of the Voice. 

Finally, there remains a broader question of what ‘representation’ means to Indigenous people of 

Australia generally, and how Dialogue delegates in particular envisioned the Voice would 

function in relationship with Parliament. 
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Dialogue delegates were clear in their discussions and deliberations on how an Indigenous Voice 

would function and were adamant about needing an ability to have a say within parliamentary 

law-making processes on matters affecting cultural affairs.28 Delegates wanted the ability to 

directly access and speak to both chambers of Parliament through nationally selected, or elected, 

Voice members.  

Rubenstein points out that the Uluru Statement from the Heart, in particular through a 

constitutionally enshrined Voice to Parliament, ‘speaks to an inclusive understanding of all 

aspects of citizenship, in its structural framing in order to provide a meaningful expression of 

[First Nations’] formal legal status’.29 She describes this as ‘active citizenship’, embracing ‘legal 

status, human rights, political participation, and as identity.’30 Derived as it is from a consensus 

approach amongst First Nations peoples to constitutional reform, and given its intent in 

promoting Indigenous political participation, Voice enhances the relationship between 

government and those governed through the mechanism of engaged citizenry. 

In addition to promoting agency amongst First Nations people, collective cultural representation 

within political decision-making processes would ensure accountability in the relationship 

between Indigenous Australians on the one hand, and the Parliament and Executive on the other. 

Given the non-justiciability of the proposed Voice and its lack of veto power, ministerial 

accountability is a vital component of the institutional arrangements of Voice. The soft 

mechanism of accountability is the sole means by which government might be held responsible 

to consult with the Voice when there is an unequivocal reason to do so.  

Importantly, institutionalising direct access to both chambers of Parliament avoids the need to 

rely on ad hoc appearances before parliamentary committees. The committee system is an 

indirect means of bringing issues to the attention of law makers. The process will, of course, 

remain open to individuals and groups who wish to make representations outside the operation of 

Voice. However, a constitutionally enshrined Voice will provide consistent cultural 

representation in matters affecting First Nations people. In this respect, an enshrined Voice 

would enhance the existing institutional system’s capacity for good governance. 

IV. Enhancing Good Governance 
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Along with the sovereignty claimed by the Australian State (and Australian states) is legitimate 

authority to govern. Implementing the Westminster system of state governance in a federation, 

the institutions of state adhere to principles including responsible government and parliamentary 

government. Underpinning the system are principles of good government: ‘fairness in 

administration, the predictability of official actions, the morality of decisions affecting 

individuals and equality before the law.’31 

More broadly than good government, good governance provides for distribution of authority and 

power amongst a variety of stakeholders, together with the means of exercising them. To achieve 

such distribution involves institutional capacity for ‘sound decision-making, representation and 

accountability’.32 Dodson and Smith identify four key attributes of good governance: legitimacy, 

power, resources, and accountability.33 Importantly also in the context of Indigenous 

communities, they observe the importance of ‘stable and broadly representative organisational 

structures’34 in promoting effective governance. Given the role of Voice to enhance lawmaking 

capability in contexts affecting First Nations peoples, we suggest that these components of the 

principle of good governance overlap with those traditionally associated with good government. 

We address each of them in turn. 

First, without an institutional appreciation for culture, Parliament lacks both the ability and the 

legitimacy to engage appropriately with First Nations peoples. Consequently, Indigenous 

people’s power to engage collectively with the Australian polity—a feature of self-determination 

and active citizenship35—is ignored or disrespected.36 As a result, resources that might effect 

good governance in Indigenous contexts are malapportioned with all the consequences that 

entails.37 Ultimately, through First Nations’ ensuing disengagement with the broader polity, 

government is not held to account for adverse outcomes.  

Secondly, there are increasing calls for governmental accountability in terms of free, prior, and 

informed consent on matters affecting First Nations peoples.  

The first of these issues reflects a failure of existing institutions of governance, and the second 

highlights the need for an institutional response to connect law makers directly with collective 

cultural authority as a conduit to comprehending the means of securing that consent. In broad 

terms, Parliament and the Executive cannot fulfil the promise of good government in matters 

concerning Indigenous people without tackling questions of good governance. The challenge for 
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the Australian government is how it engages with culturally appropriate governance structures of 

First Nations, within Australian law and governance structures. The answer to this challenge lies 

in the proposals within the Uluru Statement. 

Uluru Statement from the Heart provides the blueprint for Makarrata, the bringing together of 

the Australian polity and First Nations after a struggle. The three key reform proposals, Voice, 

Treaty and Truth-Telling,38 make clear that the path towards conciliation between Australian 

institutions and First Nations is for the old structures to change, allowing for new structures that 

politically and constitutionally incorporate First Nation perspectives in the very fabric of the 

nation’s law making. 

The Voice to Parliament is thus an institutional response to questions of good governance. 

Through its very presence—an institution established under the Constitution and comprised of 

Aboriginal and Torres Strait Islander people—legitimizes the place of First Nations peoples 

within Australian government. Its collective cultural representation can afford legitimacy to laws 

and policy affecting First Nations people, empowering a collective voice hitherto not uplifted 

within colonial institutions of government. The legitimacy that is central to good governance, 

and the exercise of collective self-determination that comes with that, are afforded in particular 

through the referendum process necessary for constitutional enshrinement of Voice to 

Parliament. Legitimacy is important not only within First Nations communities, but also 

throughout the wider Australian polity.  

Additionally, to provide effective governance, Voice requires resources. Constitutional 

enshrinement will require that the Voice be given sufficient resources, still within the discretion 

of the Parliament, to fulfill its constitutional function.  

Finally, constitutional enshrinement will allow the means of holding government to account 

through the institution of the Voice, and thus to First Nations people. 

Current proposals are focused on a statutory body: a voice to government, without constitutional 

enshrinement. Such a model will not live up to the principles of cultural representation or to 

good governance that are the hallmarks of Voice to Parliament proposed by the Uluru Statement 

from the Heart. 
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First, a Voice that is legislated without constitutional enshrinement would lack the legitimacy 

engendered through referendum preceding constitutional amendment. It would simply be an 

institution of the Parliament and subject to the vagaries of government policy, rather than an 

institution created as the will of the broader polity. A statutory body, when handing down its 

deliberations, would have less authority than one that has the backing of the people. 

Secondly, experience shows that a statutory organisation can easily be starved of resources until 

it is shut down altogether. This is not the case for a constitutionally enshrined institution that 

would require a budget to be able to fulfill its functions. 

Finally, to promote the ideal of active citizenship requires equalizing the relationship between 

government and the governed—notably through consent of the governed. A statutory body is 

effectively imposed upon the community through the will of Parliament, thus lacking the agency 

of those who are governed. The Regional Dialogues, and then a referendum, together represent a 

form of agency by First Nations as well as the polity broadly, that are the hallmarks of active 

citizenship. 

For these reasons, a statutory Voice to government will fall short of the hopes and expectations 

for institutionalized First Nations engagement in our systems of governance. 

V. Conclusion 
 

As explained at Uluru, sovereignty is not a legal concept but ‘a spiritual notion’, predicated on 

Indigenous Australians’ ancestral ties to land and community. Assertions of Indigenous 

sovereignty therefore do not necessarily call for legal secession. Instead, they represent the 

aspiration for meaningful institutional change to embed a constitutional relationship built on 

equal partnership and equal political status. 

Constitutional change is desirable to facilitate twin goals. First, of culturally appropriate 

engagement of First Nations peoples in developing law and policy that affects their lives. And 

secondly, it seeks to promote good governance within the process of Australian government. As 

two centuries of poor outcomes of law and government policy have shown, existing institutional 

structures are inadequate to formulate and enact the changes required. The key to these changes 

lies in institutional reform that provides cultural representation of First Nations peoples.  
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Finally, to promote good government, institutional change must foster the conditions for good 

governance. To be legitimate, for effective distribution of authority and power, to assure 

resources, and hold Parliament to account for its decisions requires constitutional authority: a 

constitutionally enshrined Voice to Parliament. 
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