The regulation of pharmacy ownership in
Australia: The potential impact of changes to
the health landscape
H Laetitia Hattingh*
Australian community pharmacy ownership restrictions have been in place for
many years. However, it is timely to review these structures in terms of the
Commonwealth Government’s proposed changes to the health care system
and the need for flexibility to ensure access of vital medicines to the
community. Careful consideration has to be given to the advantages and
disadvantages of regulatory structures that limit ownership to pharmacists,
compared to non-pharmacist ownership. Other ownership aspects that need
to be evaluated include the number of pharmacies one pharmacist should be
allowed to own or co-own and the extent of control required on the location of
pharmacies.

INTRODUCTION
The Australian pharmacy ownership regulatory framework has been relatively static for many years
despite a major revision of ownership during the term of the National Competition Policy systematic
legislative review process during 1995-2000.1 However, it is important to evaluate pharmacy
ownership regulatory structures continually, as well as limitations in terms of whether it provides the
best health outcomes. It is also important to consider whether the regulatory measures serve to inhibit
or promote cost and competition. Recently, the Australian Government has reassured consumers that
the network of community pharmacies would remain viable and at the front line of health care to
deliver access to vital medicines and professional services, such as health advice.2

PHARMACY

OWNERSHIP LEGISLATION

The regulation of pharmacy ownership will continue to be the responsibility of the States and
Territories as the new national registration and accreditation scheme for health professionals that was
introduced on 1 July 2010 does not apply to the licensing of pharmacy businesses.3 Therefore,
although the Pharmacy/Pharmacist Boards in the various jurisdictions have been replaced by the
Pharmacy Board of Australia pursuant to the Health Practitioners Regulation National Law Act 2009
(Qld),4 the Intergovernmental Agreement between the Commonwealth, States and Territories
stipulated that the licensing of pharmacy businesses and pharmacy ownership restrictions will
continue to be the responsibility of the States and Territories,5 which enables the jurisdictions to reflect
local needs and conditions.
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Ownership regulation will therefore remain at State and Territory level and new ownership
administrative structures need to be put in place with the abolition of the State and Territory Boards.
The precise arrangements are currently still being set up within the jurisdictions. For example:
• in Queensland the administration of ownership has been transferred to Queensland Health;6
• in Victoria this function will be managed by the Victorian Pharmacy Authority;7
• in Tasmania the proposal is for the Tasmanian Pharmacy Authority to perform ownership and
business administration functions;8 and
• in South Australia function was transferred to the Pharmacy Regulation Authority South
Australia.9
Although new administrative structures are being established, it seems that limitations similar to
those previously prescribed by the States and Territories in terms of who may own pharmacies and the
number of pharmacies that an individual pharmacist may own in each jurisdiction will apply. Thus, the
previous ownership structures have remained mostly unchanged: except for certain jurisdictional
grandfather clauses, they are restricted to pharmacists or corporate entities controlled by pharmacists.
However, provisions exist in all of the jurisdictions, except the Australian Capital Territory, to enable
friendly societies10 to own pharmacies.11 Provisions in certain jurisdictions also provide for relatives
of a pharmacist to have minority shares in a pharmacy.12 Additionally, the Northern Territory
legislation provides for Aboriginal Health Services to own pharmacies13 and in Queensland the Mater
Misericordiae Health Services Brisbane Ltd may also own pharmacy businesses.14
The number of pharmacies a pharmacist can own or co-own varies among the jurisdictions with
no restrictions in the two Territories;15 Western Australia and Tasmania allowing four;16 Queensland,
New South Wales and Victoria allowing five;17 and South Australia allowing six per pharmacist.18
Under these legislative provisions, it is not clear whether the restrictions on numbers only apply to the
specific jurisdiction covered under an Act or whether they extend to other jurisdictions as well. Should
the various Acts only restrict ownership numbers in individual jurisdictions without cross-control, it
could be possible for one pharmacist to own or co-own a large number of pharmacies, provided that
the pharmacies are not all in one jurisdiction. For example, if this is the case, a pharmacist could own
five pharmacies in Queensland, five in New South Wales and six in South Australia – a total of 16
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pharmacies. This number could increase up to 30 with some creative application of the ownership
provisions and raises the question of exactly how many pharmacy owners there are for the just over
5,000 community pharmacies in Australia.

Regulation of pharmacy premises and practice
Apart from the differences with regard to the number of pharmacies a pharmacist can own in the
various jurisdictions, other inconsistencies include premises registration and pharmacy inspection
schedules.19 Although these differences have the potential to impact on the provision of services,
pharmaceutical services are highly regulated. Pharmacy ownership legislation is, indeed, part of a
complex regulatory system in place to control the pharmaceutical supply chain and the provision of
services. The pharmacy profession is, in fact, one of the most regulated professions as medicines are
not seen as an ordinary commodity and pharmacists, as the custodians of medicines, are central in the
medicines supply chain.20 In addition to the regulation of ownership by the various States and
Territories, the precise physical location of pharmacies that supply medicines that are subsidised
through the Pharmaceutical Benefits Scheme (PBS) is subject to approval by the Commonwealth, as
discussed below. Furthermore, most day-to-day pharmacy activities are also regulated. These activities
include dispensing fees and the pricing of medicines supplied through the PBS,21 medicine storage,
labelling, supply and dispensing,22 the advertising of therapeutic goods,23 specified practice processes
and procedures,24 and references required to be in a pharmacy.25

Regulation of pharmacists
Apart from the regulation of pharmacy premises and the other practice aspects mentioned above,
pharmacists, as health professionals, need to follow and comply with personal professional
requirements. These requirements are specified by the Pharmacy Board of Australia whose role it is to
regulate pharmacists, interns and pharmacy students.26 The Board’s Continuing Professional
Development Registration Standard must be complied with for annual re-registration purposes.27 The
board’s definition of a “practising” pharmacist includes a pharmacist who owns a pharmacy, and
pharmacy owners must thus comply with continuous professional development criteria. Owners
therefore have to be active members of the profession and may not be inactive, eg retirees. Although
the board does not play a direct role in ownership control, it has recently released the Guidelines on
Responsibilities of Pharmacists When Practising as Proprietors, following input from stakeholders.28
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The guidelines specify that a pharmacy owner
must maintain, and be able to demonstrate an awareness of, the manner in which that pharmacy
business is being conducted and, where necessary, intervene to ensure that the practice of pharmacy is
conducted in accordance with applicable laws, standards and guidelines.

The guidelines specify that the owner (proprietor) must intervene if the pharmacy business is not
being conducted properly. They state that the owner must ensure that procedures and policies relevant
to the conduct of the pharmacy are documented and available within the pharmacy and that pharmacy
owners are responsible for the type and quality of services offered in their pharmacies.29 The
guidelines further stipulate:
A proprietor/owner or partner-in-ownership of a pharmacy cannot abdicate his or her professional
obligations, even if that partner is silent operationally or present only infrequently. This applies to
pharmacists who own a pharmacy, or pharmacies, in all forms of business structures.

Although the responsibility to comply with the applicable legislation, codes, standards and
guidelines has always been on pharmacy owners through the principle of vicarious liability, this
responsibility is now more clearly defined in the guidelines. However, the guidelines specifically apply
to pharmacists and raise questions about the non-pharmacist owners who are allowed under the
exceptions in the legislation.

The definition of pharmacy ownership
Pharmacy ownership is defined at jurisdictional level in the various State and Territory Acts. The New
South Wales ownership provisions refer to the term “pecuniary interest” which is defined as:30
a direct or indirect monetary or financial interest and includes
(a) a proprietary interest, including a proprietary interest as a sole proprietor, partner, director, member
or shareholder, or trustee or beneficiary …

This definition is consistent with the definition of “pecuniary interest” that was previously included in
the Pharmacy Practice Act 2006 (NSW), which was discussed in detail in the landmark case of
Attorney General (NSW) v Now.com.au Pty Ltd [2008] NSWSC 276. This case concerned the transfer
of ownership of Sydney Drug Stores Pty Ltd by a pharmacist, Mr Brown, to Coles Myer Ltd, a wholly
owned subsidiary of the public company Wesfarmers Ltd, such that Coles Myer Ltd acquired all of the
share capital. Although Mr Brown and other pharmacists were subsequently in charge of the
administration and professional aspects of the pharmacy, Coles Myer Ltd had control over the
financial management. The plaintiff, the Attorney General of New South Wales, claimed that the
ownership of Sydney Drug Store by Coles Myer Ltd was in breach of the Pharmacy Practice Act 2006
(NSW). After considering the facts and the legislation, Young CJ in Eq concluded that Coles Myer Ltd
was more than a mere shareholder in the pharmacy business but was, indeed, an active controller of
the business, and hence had a pecuniary interest in the pharmacy. Of specific relevance is that he
further concluded that a pecuniary interest had to be more than a proprietary interest and involves a
degree of active involvement and control in the “business of pharmacy” (at [49]).
In Queensland, the definition of “own”
includes having a proprietary interest in the pharmacy business, but does not include having an interest
in the pharmacy business arising under a bill of sale, mortgage, or other form of security, for the
pharmacy business.31

The Queensland legislation requires pharmacy ownership to comply with proprietary interest
provisions, whereas the New South Wales legislation requires ownership to comply with pecuniary
interest provisions. In terms of the comments and judgment made in Attorney General (NSW) v
29
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Now.com.au Pty Ltd [2008] NSWSC 276, pecuniary interest requires a higher level of involvement
and control by the owner and, on this basis, it could be argued that the ownership provisions are
therefore less strict in Queensland than in New South Wales. The guidelines by the newly formed
Pharmacy Board of Australia provide one definition for both proprietary and pecuniary interest:32
Proprietary or pecuniary interest means a legal or beneficial interest and includes a proprietary interest
as a sole proprietor, as a partner, as a director, member or shareholder of a company and as the trustee
or beneficiary of a trust.

The board’s definition is, however, not incorporated in legislation and the State and Territory
definitions would hence override the board’s definition. The level of control that a pharmacy owner
should have therefore seems to differ in the various jurisdictions and may subsequently be applied
inconsistently throughout Australia.
Challenges faced in the interpretation of the definition of ownership and the extent of control that
a pharmacy owner should have are evident with the emergence of pharmacy banner groups that
provide members with a range of management services that include marketing and advertising,
manufacturer deals, lease negotiations, loyalty programs and also, in some cases, human resource
management. Some of these banner groups have, over recent years, become more structured and
professionally organised and funding models include financial assistance to new owners. It could be
speculated that there are models which provide the group management executives with some degree of
proprietary and/or pecuniary interest in pharmacies.
Banner group models raise a range of issues in terms of the extent of control and discretion that
certain banner group pharmacist owners have compared to the management and decision-making
authority that lies with the banner group executives. There are also questions as to whether the
“owners” are receiving directions regarding the type and quality of services to be provided.

PHARMACY

LOCATION RULES

Apart from the ownership provisions in the various State and Territory Acts, a range of location rules
apply to community pharmacy, referred to as the Pharmacy Location Rules. Through these Rules the
Commonwealth imposes strict controls on approving a new pharmacy and on relocating existing
pharmacies for Pharmaceutical Benefits Scheme (PBS) subsidy purposes. The Rules prescribe
location-based criteria that must be satisfied in order to establish a new pharmacy or relocate an
existing pharmacy, with different rules applying to urban and rural/remote areas, shopping centres,
medical centres and private hospitals.33 The criteria and restrictions assist in achieving a rational
distribution of PBS-funded services, and help the Commonwealth to manage the costs of the PBS as a
demand-driven program.
Applications for approval are referred to the Australian Community Pharmacy Authority (ACPA),
an independent statutory body34 which considers applications pursuant to the National Health Act
1953 (Cth)35 before making recommendations to Medicare Australia. In making recommendations, the
ACPA must comply with the requirements specified by the Minister for Health and Ageing.36 These
requirements are described in the National Health (Australian Community Pharmacy Authority Rules)
Determination 2006, which has a list of 14 Rules.37
32
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The Rules were originally introduced in 1990 under the First Community Pharmacy Agreement
with the aim of rationalising pharmacy outlets. The Community Pharmacy Agreements are five-year
agreements between the Australian Government and the Pharmacy Guild of Australia that, inter alia,
determine dispensing fees and those services for which pharmacists will be paid by government.38
Under the First Agreement, the national number of pharmacies was reduced from around 5,600 to
around 5,000 and it has remained at the lower level since.39 The Rules have been included in
succeeding Community Pharmacy Agreements while being modified periodically following mutual
agreement between the Pharmacy Guild of Australia and the Department of Health and Ageing.
However, the National Competition Policy Review of the Rules, which took place in 2000, noted:40
[I]n themselves, and however willingly they may be accepted by the community pharmacy industry,
these location controls are an anti-competitive layer of regulation and government intrusion on the
community pharmacy industry and market … These regulations restrict free and effective competition
in the community pharmacy industry.

The objectives of the Rules from the Fourth Agreement have remained unchanged in the Fifth
Agreement which is currently in place, namely to ensure:41
(a) that all Australians have access to PBS medicines;
(b) a commercially viable and sustainable network of community pharmacies dispensing PBS
medicines;
(c) improved efficiency through increased competition between pharmacies;
(d) improved flexibility to respond to the community need for pharmacy services;
(e) increased local access to community pharmacies for persons in rural and remote regions of
Australia; and
(f) the continued development of an effective, efficient and well-distributed community pharmacy
network in Australia.

There has been considerable criticism directed to the parties involved in the Agreements.42 Of
specific reference to pharmacy ownership is the exclusivity of the parties involved in the negotiation
of the Rules, namely the Pharmacy Guild and the Commonwealth Department of Health and Ageing.43
The Commonwealth and the Pharmacy Guild determine what is incorporated in any approaching
Agreement and subsequently given legislative force.44 At the core of the criticism is the fact that the
Pharmacy Guild is an employers’ organisation with full membership only granted to pharmacy
owners.45 It is therefore claimed that pharmacy owners have a monopoly in terms of a range of issues,
including determining the criteria of the Rules, and that they are, in the main, only concerned about
their own future financial security and not that of the profession at large.46
The retention of the Rules is, in reality, regarded as the cornerstone of all Community Pharmacy
Agreements, as was demonstrated by the fact that an agreement in principle to retain the Rules was the
first announcement in the Fifth Community Pharmacy Agreement negotiation process on Christmas
38
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Eve 2009, almost five months before the details of the actual Agreement were formally announced.47
Given that PBS sales and dispensing remuneration form the most significant parts of a pharmacy’s
overall turnover, the Rules are indeed central to operating a financially viable pharmacy, and also
provide some security to owners in assisting to shield pharmacies from new competitors in their
catchment areas.
PBS prescription medicines are mainly supplied through pharmacies by “approved pharmacists”48
who are approved to carry on business from a designated location and to supply pharmaceutical
benefits only from that particular pharmacy. An approved pharmacist is entitled to be paid an amount
determined by the Minister for the provision of the pharmaceutical benefit. While it is technically
possible to operate a non-PBS pharmacy, almost all community pharmacies are approved to dispense
PBS medicines as this is the backbone of community pharmacy business. It is crucial for a pharmacy’s
financial survival to be able to dispense medicines under the PBS system and the Rules therefore
cause an inflation of pharmacy selling prices, making it almost impossible for young pharmacists to
own their own pharmacies. The buying of a pharmacy with a PBS provider number is very costly
compared to other retail businesses and this has contributed to the growth of pharmacy banner groups
that provide financial assistance to pharmacists. Another growing area of concern are accusations of
approved pharmacies fraudulently claiming PBS benefits on behalf of pharmacies that do not hold a
PBS approval number in an attempt to circumvent the approval process.49
A recent review of the Rules has been conducted to determine, among other things, whether
changes should be made to the Rules to reflect the government’s objectives in reorientating the health
care system.50 The government’s proposed reform of the health care system includes the promotion of
general practitioner-led medical centres, called GP Super Clinics, to function as “one-stop shops”.51
One of the aims of this model is to bring services together and to improve access to primary health
care providers, including access to PBS medicines. As the Rules do not currently allow for this model
to be implemented, one of the recommendations made through the Review is the creation of a new
Rule to enable a new approval in response to a specific need.52 The government and the Pharmacy
Guild have yet to consider these proposals.

DISCUSSION
The regulation of pharmacy ownership has been a topic of discussion for decades, often causing
tension among the various role-players as there are differing opinions as to who should be allowed to
own a pharmacy, whether ownership should be opened to non-pharmacists, and the level of location
control required. With a few exceptions, current State and Territory regulatory structures require
ownership to be limited to pharmacists while Pharmacy Location Rules are administered by the
Commonwealth Government. Ownership legislation and structures are therefore multi-tiered and
require the engagement of a range of role-players that include the profession, the States and Territories
and the Commonwealth Government.
Current State and Territory regulatory structures mainly restrict ownership to pharmacists or
corporate entities controlled by pharmacists. Similar legislation exists in many European countries and
this approach was recently supported through a ruling by the European Court of Justice, rejecting
challenges to ownership legislation in Italy and Germany. Both of these countries have legislation that
specifies that only pharmacists may own and operate a pharmacy. Although the court acknowledged
47
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that pharmacist-only ownership “constitutes a restriction on the freedom of establishment and the free
movement of capital”, the court stated that the restriction was justified to ensure that the provision of
medicinal products to the public is reliable and of good quality.53
While legislation in the States and Territories prescribe the number of pharmacies that one
pharmacist can own or co-own, it could be possible for one pharmacist to own a large number of
pharmacies across a number of States and Territories. The State and Territory legislation is therefore
liberal compared to countries such as Austria, Finland and Spain, where a pharmacist cannot own or
be responsible for more than one pharmacy.54 The provisions in these countries have prevented the
infiltration of large corporate chains such as those found in the United Kingdom and North America.55
This is argued to be a positive outcome as it is claimed that the corporatisation of community
pharmacy in the United Kingdom reduced the professional autonomy of pharmacists.56 The
deregulation of pharmacy in Iceland and Norway during 1996 and 2001 respectively resulted in
horizontal integration with the creation of more powerful corporate groups, as well as vertical
integration with wholesale companies purchasing community pharmacies.57 An analysis of the
situation in certain European countries, following the deregulation of ownership, found that a
relaxation of location rules did cause an increase in the number of pharmacies, but that these
pharmacies were clustered in metropolitan areas.58
There have been claims that the barriers to ownership, the restrictions in place regarding the
supply and dispensing of scheduled medicines, and the exclusive access to dispensing fees and other
funding pursuant to the Guild – Government Agreements, not only create a highly regulated industry,
but also serve to protect the retail pharmaceutical distribution chain, thereby creating a monopoly for
pharmacy owners.59 These claims do have merit as the Pharmacy Guild plays an important role in the
structuring of the Location Rules, and hence in determining the location criteria.
The discussion of the regulation of pharmacy ownership should be open to dialogue in an effort to
balance the need for regulatory control against changes in Australia’s health and competition policies.
Pharmacy ownership regulation is indeed complicated and should involve consideration of a range of
issues such as public safety and the need to have minimum standards of practice in place, timely
access to medicines at affordable prices, and the financial attractiveness and viability of investing and
owning a pharmacy. Policy-makers need to consider these issues with specific reference to the
government’s proposed primary health care objectives.
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