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Abstract 

This thesis responds to the research question: ‘What are the impacts on the lives of 

women and children who have experienced domestic and family violence and then been 

subject to the Hague Convention legal process? 

To answer this question, I conducted a feminist-informed qualitative study that 

analysed the experience of ten mothers who had endured long-term domestic and family 

violence from their intimate partners, who then faced further abuse because of the legal 

process of the 1980 Convention on the Civil Aspects of International Child Abduction (the 

‘Hague Convention’ or the ‘Convention’). The women’s experience with the powers 

deployed against them by countries who are signatories to the Hague Convention, when 

fulfilling their treaty obligations, irrevocably altered their lives. Furthermore, in their post-

Hague Convention lives, the women continued to be subjected to further abuse from their ex-

partners in various ways. Despite the trauma they endured, the women with whom I spoke 

were eager to participate in order to have their voices heard and their experiences 

documented, so that changes could be made to better protect women and children who face 

the Hague Convention. 

This thesis draws upon feminist legal scholarship and research that prioritises the voice 

and experience of women as purposeful and meaningful legal subjects. Because of the 

women’s narrated experiences of domestic and family violence, which caused them to flee 

across international borders with their children; the abuse they suffered due to the Hague 

Convention legal process; the systems abuse perpetrated by their ex-partners; then the abuse 

they suffered in their post-Hague lives, I argue that the Hague Convention produces 

detrimental and discriminatory outcomes for domestic and family violence survivors, who 

become unwitting and unwilling victims of the Hague Convention. 
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Chapter 1 provides a brief introduction and chapter summaries. Chapter 2 presents a 

description of the Hague Convention, its implementation and interpretation. It begins with an 

overview of the Convention, including its history and objectives. I then examine Australia’s 

approach to implementing the Hague Convention, particularly how Australian judges with 

Hague jurisdiction strictly interpret and apply the Convention. Finally, I contrast Australia’s 

strict approach to implementing the Hague Convention, especially in the context of women 

fleeing jurisdictions due to domestic and family violence, with the approach taken by some 

other jurisdictions that are signatories to the Hague Convention. 

Chapter 3 discusses my methodology, beginning with a general discussion of feminist 

legal research methods. It then describes my research journey, including the ethics procedures 

undertaken, the recruitment processes used and style of interviews I conducted. The 

interviews collected during my fieldwork were transcribed and generated the women’s stories 

of their experiences of domestic and family violence, their eventual escape with their 

children, facing the Hague Convention and their lives following the Hague legal process. I 

analysed their stories, which are discussed in Chapters 4, 5 and 6. These three chapters 

individually explore three stages of abuse that the women described experiencing: (1) during 

their intimate relationship; (2) because of the power of the Hague Convention; and (3) in their 

post-Hague Convention life. The literature relevant to each of these stages has been 

integrated into each findings chapter and woven together with the women’s quotations which 

were taken from their transcripts. 

Chapter 4 explores the women’s experience of domestic and family violence 

perpetrated by their ex-partners. The women’s stories show that they and their children 

endured financial, emotional, psychological, physical and sexual abuse for several years 

before they fled their homes.  
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Chapter 5 describes the women’s experience of domestic and family violence, which 

they suffered because of the Hague Convention’s rigid legal process. I examine the abuse 

perpetrated by the legal authorities whose role it is to administer the Hague Convention. I 

also discuss how the ex-partners of the women could perpetrate legal systems abuse against 

the women by using the Hague Convention to force them to return their children and also as a 

threat against the women.  

Chapter 6 focuses on a salient revelation the women made that has not previously been 

explored in mainstream Hague Convention literature. The women revealed how they 

continued to experience various different types of abuse after they returned with their 

children to the place from which they had previously fled when: (1) they had lost a Hague 

Convention case brought against them; or (2) they had been subjected to legal systems abuse 

– that is, their ex-partners had threatened to use the Hague Convention against them if they 

did not return the children immediately. 

Chapter 7 concludes that the women I interviewed are victims of traumatic and long-

term abuse, and that there were no clear endings to the stages for them. In fact, the stages 

overlap each other and continue to seriously impact the women’s lives. This chapter ends 

with recommendations to address the trauma that flows from these circumstances. 
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1 

Introduction and chapter summaries 

Introduction 

This thesis is about women who experienced domestic and family violence over several 

years, before finally fleeing with their children across international borders to seek personal 

safety and support in their countries of origin. Unfortunately, these women would come to 

learn rather quickly that due to a decades-old international treaty called the 1980 Convention 

on the Civil Aspects of International Child Abduction (the ‘Hague Convention’, or 

‘Convention’), they had become abductors of their own children, and their lives would 

become irrevocably altered.  

In this thesis, I use the word ‘Hagued’ to describe both a woman’s experience as a 

respondent in a Hague court case and a situation where a woman’s ex-partner used the Hague 

Convention to threaten her. This behaviour is referred to as ‘systems abuse’ and is discussed 

in detail in Chapter 5. 

This thesis responds to a simple research question: What are the impacts on the lives of 

women and children who have experienced domestic and family violence and been subject to 

the Hague Convention legal process? I wanted to write about the Hague Convention because 

my own sister experienced discrimination and severe detriment due to the Hague Convention. 

Her experience with the Convention was something I never could have imagined, but it made 

me passionate about learning more about the Convention and its legal process.  

Although I had been a lawyer for 13 years when my sister got ‘Hagued’, I had never 

heard of the Hague Convention. However, when my sister became entangled in the 

Convention’s web, I discovered that women around the world were getting ‘Hagued’ every 

day, including many cases involving serious domestic and family violence. My sister’s life-
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changing Hague experience made me determined to research and write about the Convention 

and how it affects women and children escaping domestic and family violence. Consequently, 

I am eager to help end the trauma that this patriarchal Convention brings to abused women 

and children, and their wider families and friends.  

Following the resolution of my sister’s Hague case, I decided to undertake a Master of Laws 

(Research) degree in 2014, wherein I explored the formal legalities of the Hague Convention 

and Australia’s implementation. That project left me asking more questions about the 

experience of living through a Hague process. As a jurisdictional law, most of the literature 

on the Hague convention was formalist and abstract. Yet my sister’s experience and the 

stories of women documented in the case law I examined were visceral and affective. There 

seemed to be a fundamental imbalance and injustice with the Hague Convention and 

secondary reflection on it. There was a blindness and intentional absence of listening to the 

lived experience of women being subjected to a Hague process. For a convention drafted with 

the motivation ‘that the interests of children are of paramount importance’ and ‘desiring to 

protect children internationally from the harmful effects of their wrongful removal or 

retention’,2 not seeing and not listening to a mother fleeing domestic and family violence is 

highly problematic. My research question – What are the impacts on the lives of women and 

children who have experienced domestic and family violence and been subject to the Hague 

Convention legal process? – emerged from wanting to begin the process of making the Hague 

machinery see the lives of the women it processes and listen to their voices. 

 
2  Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, opened 

for signature 25 October 1980, TIAS 11670, 1343 UNTS 89 (entered into force 1 December 1983) preliminary. 
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Brief background to the Hague Convention 

The Hague Convention document was developed by the Hague Conference on Private 

International Law (the HCCH Netherlands). It was adopted unanimously on 24 October 1980 

by the Fourteenth Session of the Hague Conference on Private International Law in Plenary 

Session, and by unanimous vote of the 29 member states, including Australia. It was 

concluded on 25 October 1980.3 The Convention is a relatively short document, having just 

45 Articles.4 As at 19 July 2019, there were 101 Contracting States,5 which are also called 

‘participating countries’.6 In Australia, the Family Law (Child Abduction Convention) 

Regulations 1986 gave legislative force to the Convention. The Regulations came into effect 

in Australia on 1 January 1987. The primary objectives of the Convention are to secure the 

prompt return of children deemed by legal authorities to have been ‘wrongfully removed to or 

retained in’ any Contracting State and to ensure that (parents’) rights of custody of, and 

access to, children under the law of one Contracting State are effectively respected in the 

other Contracting States.7  

 
3  Pérez-Vera (1982), p 426. 

4  Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, opened 

for signature Oct. 25, 1980, TIAS. 11670, 1343 U.N.T.S. 89 (entered into force Dec. 1, 1983) [hereafter Hague 

Convention], Art 4. 

5  The expression ‘Contracting State’ refers to a state (i.e. a country) that has consented to be bound by a 

Convention, whether or not that Convention has entered into force for that State. This is in contrast to the term 

‘party’, which refers to a State that has consented to be bound by a Convention and for which that Convention is 

in force. 

6  Hague Convention, complete status table at https://www.hcch.net/en/instruments/conventions/status-

table/print/?cid=24. 

7  Hague Convention, Art 1. 

https://www.hcch.net/en/instruments/conventions/status-table/print/?cid=24
https://www.hcch.net/en/instruments/conventions/status-table/print/?cid=24
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The ten women with whom I spoke were eager to have their voices heard and their 

experiences documented. Although the women were from different parts of the world and 

their individual Hague journeys were unique to them, they shared several experiences. One 

important commonality was that the participants had survived what I have termed ‘three-

stages of abuse’. To be specific, the women described how they were initially abused by their 

intimate partners during their relationships. They also discussed suffering systems abuse 

perpetrated by their ex-partners and the legal authorities who administer the Hague 

Convention. Then, in their post-Hague Convention lives, the women revealed that they 

suffered other forms of abuse, including homelessness, poverty and a lack of government and 

community support. The women also disclosed that they felt a huge sense of loss of their 

relationships with their children – even complete loss of contact with them. Another 

important and related revelation was that there are no clear endings to each of these three 

stages for the women. It is evident from the women’s stories that the three stages overlapped 

each other and continued to impact the women’s lives. For example, some of the women 

revealed that they continued to experience abuse from their ex-partners for a long time while 

they were in the post-Hague Convention phase of the abuse. 

The three-stages of abuse will be explored in Chapters 4, 5 and 6, which unpack the 

women’s stories. The next section outlines the content of these chapters in more detail, and 

also looks at what will be explored in Chapters 2, 3 and 7. 

Survivors of family and domestic violence and post-separation institutions 

The women that I spoke with were caught in a difficult situation. They all left and took 

their children from the country that they were living to another country to protect themselves 

and their children from family and domestic violence. In doing so they were accused of 

breaking the law and subject to a court process where they were up against the state. In trying 
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to protect and care for their children, they became defendants in a court proceeding and 

endured further vulnerability and struggle. 

This theme of post-separation vulnerability and struggle has been recorded in the 

broader literature on women’s experiences and responses to family and domestic violence. 

Humphreys and Thiara have said, ‘Post-separation violence is a fear and frequently a reality 

for women and children who attempt to escape from abusive and violent relationships … it is 

often over-looked as a danger and remains an area where the urge of effective intervention 

leaves women and children vulnerable and unprotected.’8 

Women also struggle when facing the family legal system. Many ‘Hagued’ women 

found themselves unrepresented, in court. As Wangmann et al found with their study, self-

represented litigants are more likely to be involved in parenting proceedings, and that a key 

indicator of self-represented litigant vulnerability has been identified as ‘past victimisation’.9 

Their findings revealed that the ability of such litigants ‘to negotiate family law’ varies from 

a small number having ‘competence to advocate on their own behalf’, to litigants who are 

unable to communicate at all, who can be described as ‘vanquished’.10 These litigants ‘simply 

cried in court … or who were so paralysed by fear, overwhelmed or intimidated that they 

were incapable of advocating for themselves and their children’. Wangmann et al said that, 

‘even highly educated self-represented litigants struggled with legal concepts and 

procedures’.11 However, dealing with the Hague and family courts is just one of the 

challenges that ‘Hagued’ women face. 

 
8  Humphreys & Thiara (2010), p 196. 

9  Wangmann et al (2020), p 25. 

10  Wangmann et al (2020), p 26. 

11  Wangmann et al (2020), p 26. 
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Lapierre notes that there are … particular difficulties arising when women decide to 

leave their violent partners.’12 For example, ‘Abused women are ‘less able to monitor their 

ex-partners' behaviours and to predict violent incidents in these circumstances.’13 

Furthermore, when women are ‘forced to leave their home and to move into a new 

environment’ it involves ‘a number of adjustments and reorganisations.’14 Lapierre also 

commented that for a lot of women these difficulties are ‘exacerbated by financial hardship, 

which had been in part related to their partners’ control over financial and material 

resources.’15 These experienced were particularly evident with the women I spoke too who 

moved across national borders to be safe. 

There is a further dimension. Hester contends that protective mothers face contradictory 

normative messages from different institutional actors.16 For example, ‘child protection 

workers can require mothers to leave violent partners to protect their children, while family 

law professionals can require mothers to facilitate their children’s relationships with the same 

men.’17 This mixed messaging between institutional actors is particularly evident where 

children are involved. She notes that, in the UK for example: 

… there has been increasing recognition in both policy and practice of 

domestic violence as a safeguarding issue for children. It is a feature in many of 

the most difficult cases being dealt with by social care services … and is a 

 
12  Lapierre (2010), p 1445. 

13  Lapierre (2010), p 1445. 

14  Lapierre (2010), p 1445. 

15  Lapierre (2010), p 1445. 

16  Hester (2011), p 845. 

17  Hester (2011), pp 840, 842 - 843. 
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complex issue that requires work with all of those involved, including adult 

victims, perpetrators and children.18 

Hester sets out how the UK has put in place: 

… a multi-agency approach to victim safety, so there has been an increase in 

perpetrator programmes and establishment of multi-agency children's 

safeguarding boards with domestic violence as one of the remits. A wide range of 

third sector as well as statutory provision, involving specialist domestic violence 

services, criminal justice, health and social care, has developed to tackle domestic 

violence and its impacts on families.’19  

However, she notes that even with seemingly a strong coordinated multi-agency 

approach ‘frustrations are often voiced by social care and other professionals - and echoed in 

women's and children's experiences - it can be difficult to ensure and sustain safe outcomes 

for women and children in circumstances of domestic violence.’ Hester shows the endurance 

and entanglement that women victims of family and domestic violence experience. 

Separation does not end the abuse not the vulnerability, and even with substantial structural 

responses, survivors remain vulnerable. This was amplified in the experience of the women I 

spoke with, who rather than experiencing, support from the state, where litigated against and 

often denied services. 

When looking at the ‘frustrations and difficulties’ in trying to understand ‘some of the 

systemic problems practitioners may be facing that undermine the effectiveness of their 

practice’20, Hester outlines a model she calls the 'three planets' ‘as a way of conceptualising 

 
18  Hester (2011), p 838. 

19  Hester (2011), p 838. 

20  Hester (2011), p 837. 
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what is happening for practitioners on the ground.’21 She argues that ‘they are especially 

difficult to bring together into a cohesive and co-ordinated approach because they are 

effectively on separate 'planets' - with their own separate histories, culture, laws and 

populations (sets of professionals).’22 For Hester, the three planets of family law, child 

support and child protection, each with its distinct institution and governing rationality and 

practice community, means that family and domestic violence practitioners where often 

drawn in different directions when trying to support survivors. These institutional pressures 

counteract each other in ways that lead to less than ideal outcomes. Consequently, ‘Mothers 

in particular may end up being subject to both formal and informal pressures from the 

separate 'planets', resulting in impossible choices about how they might or should be acting in 

order to ensure safety for themselves and their children.’23 

The women I spoke with are at an extreme example of the phenomena that Hester wrote 

about. They are caught between the laws, institutions and practices of their origin country, the 

laws, institutions and practices of their current country and then also the Hague processes. 

They are dealing with multiple agencies, which include border security, police, lawyers, 

social workers, community support agencies and courts. Some of these might be supporting 

and working to keep them safe, others, particularly the Hague processes, were not. Indeed, all 

the women I spoke with identified the Hague legal process as so crushing to the women, it 

caused them to suffer even more abuse. 

 
21  Hester (2011), p 838. 

22  Hester (2011), p 839. 

23  Hester (2011), p 850. 
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Chapter summaries 

Chapter 2 articulates the implementation of the Convention, specifically in Australia. 

The first part introduces the Hague Convention, beginning with an overview of the 

Convention, including its history and objectives. The chapter then goes on to examine 

Australia’s approach to implementing the Hague Convention, particularly how Australian 

judges with Hague jurisdiction strictly interpret and apply the Convention, even in the context 

of women fleeing domestic and family violence. Finally, Australia’s strict approach to the 

Hague Convention is contrasted with the approach taken by other jurisdictions. Variations in 

judicial interpretation of the Convention are of significance to this thesis as they lend support 

to a recommendation I make that Australian courts adopt a more compassionate approach 

when interpreting the Hague Convention in domestic abuse-related child abduction matters, 

by showing a genuine concern for what life will be like for abused mothers and their children 

in their post-Hague lives. I discuss how this type of judicial approach may actually be 

achievable in Australia, as there is a sample of Australian cases that were decided in 2020 

where lawyers argued international law.24  

The second part of Chapter 2 describes the feminist-legal approach I undertook in my 

empirical work. This part draws on feminist legal scholarship and research that prioritises the 

voice and experience of women as purposeful and meaningful legal subjects. I located 

significant literature that discusses the Hague Convention legality and administration 

generally; however, I was unable to find literature that specifically discussed the experience 

of female domestic and family violence victims who had fled with their children across 

 
24  These cases cite international law and cases: State Central Authority & Metin [2020] FamCA 535 (7 

July 2020); Northern Territory Central Authority & Adlin [2020] FamCA 594 (22 July 2020); Department of 

Communities and Justice & Leoni [2020] FamCA 411 (24 June 2020). 
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international borders, and then been adversely affected by the Hague Convention and further 

abused in their post-Hague lives, as told from the first-hand perspective of these women.  

While I am endeavouring to close this gap in the literature, I acknowledge that there is 

an increasing awareness within feminist legal scholarship about abuse perpetrated via the 

legal system, which is called ‘systems abuse’. This speaks to how legal systems can become 

co-opted by abusive men who find ways to use the law to further traumatise their victims. 

This type of behaviour has been described as situations where men/fathers ‘intervene and 

regulate the lives of women/mothers through the threatened or actual instigation of family 

law processes’, enabling fathers to ‘swap their fists for the system.’25 

It is these considerations that have led me to my research question: ‘What are the 

impacts on the lives of women and children who have experienced domestic and family 

violence and been subject to the Hague Convention legal process? This emerged as important 

feminist legal theory not previously explored or recounted from the direct perspective of 

abused women who flee domestic and family violence with their children across international 

borders. 

In Chapter 3, I discuss feminist legal research methods. It is evident that feminist 

researchers find both quantitative and qualitative research methods of value and there is 

consensus that the methods adopted should depend on actual research questions and 

objectives.26 In fact, it has been stated that: 

There has never been one correct feminist epistemology generating one correct 

feminist methodology for the interdisciplinary field of women’s studies. 

Feminist scholars work within, against, and across epistemologies, often 

 
25  Elizabeth et al (2012), p 244. 

26  Wambui (2013). 
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combining elements from different perspectives. Innovative methods are 

derived from successful efforts to reconcile differences and even from those 

efforts that conclude that certain epistemological differences are 

irreconcilable.27 

I found it to be general practice for feminist legal scholars to use women’s stories, 

gathered through qualitative interviews and focus groups, to demonstrate the difficulties and 

traumas experienced by abused women in the legal system,28 so I decided to use qualitative 

interviews for my own project.  

I then discuss my own study and the methods and materials used to carry out my 

fieldwork interviews, from which the women’s stories were generated. Before I could begin 

seeking women participants to interview for my PhD project, I had to satisfy the requirements 

of the Griffith University Ethics Committee. I found the ethics process to be rigorous and 

intensive, but fair. It took approximately six months for me to get approval to begin recruiting 

women participants, and in March 2018 I was granted approval by the Ethics Committee to 

begin recruiting women participants for my research project.29 I was allowed to contact 

family lawyers working in community organisations and in private practice who had recent 

experience with Hague Convention matters. I was also permitted to use social media – 

specifically Facebook – to find women participants. These recruitment methods had a 

snowball effect and I had many women contact me wanting to describe how they had been 

 
27  Fonow and Cook (2005), pp 2211–36. 

28  Douglas (2011); Douglas (2018), pp 84–99. 

29  Griffith University ethics reference number 2018/234, approved 28 March 2018. An application for a 

variation to my approved protocol was granted on 11 July 2018. 
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damaged first by domestic and family violence, and then by the law that they had initially 

believed would protect them and their children.  

After applying my screening process, I found ten women who met all the parameters of 

the research question: women who had fled domestic and family violence with their children 

across international borders, who had been through the Hague Convention legal process, or 

who had fled domestic and family violence and then faced systems abuse perpetrated by the 

legal authorities who administer the Convention and their abusive partners. All ten women 

participants were eager to describe their experience, and although it was very painful for 

them, they told me that they felt the only thing of value they still possessed was their voice. 

The women participants wanted their experiences documented for the public to know how 

they and their children had suffered, not only as victims of domestic and family abuse, but as 

victims of the Hague Convention’s underlying objectives and legal process, and then in their 

post-Hague Convention lives. A concise table listing the women participants’ aliases, 

approximate ages, the number of children they had, and the children’s ages can be found in 

Appendix 1. 

Based on present feminist legal research, I determined that qualitative methods would 

suit my project and would therefore be used to document the women’s stories. Specifically, I 

chose semi-structured interviews and decided to guide the interview conversations using 

open-ended questions, which I had prepared and informal probing to facilitate a discussion of 

issues in open manner.30 Where the opportunity arose, I chose to use face-to-face interviews. 

I used my mobile phone or other technology to record other interviews. These were then 

transcribed, with the women’s stories being collected from the transcripts. I subsequently 

spent a substantial amount of time extracting themes from the stories. 

 
30  Wambui (2013), p 5. 
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I ensured that all necessary ethical protocols established by the Griffith University 

Ethics Committee were followed throughout my PhD research project and no woman has 

been identified. Aliases have been used and any possible descriptive information has been 

removed. In accordance with ethical requirements, prior to their interviews I gave each 

woman a thesis package I had prepared, which contained: (1) an information sheet explaining 

what my PhD thesis was about and who was involved; (2) a list of questions that I would be 

asking; and (3) a consent form which all of the women read, acknowledged, signed and 

returned to me. I made it clear to all the women participants that if they wished to quit the 

project for any reason, they could do at any time. They were also informed that if they felt 

they required counselling following their interview, I would arrange access to that service for 

them. 

Chapters 4, 5 and 6 each analyse and discuss the women’s stories, which were 

generated by my fieldwork. These chapters individually explore each of the three stages of 

the abuse the women described: (1) during their intimate relationship; (2) during the Hague 

Convention legal process; and (3) during their post-Hague Convention life. Rather than 

compile a separate literature review chapter, I chose to integrate literature into each of the 

chapters covering the three stages of the abuse, namely Chapters 4, 5 and 6. 

Chapter 4 explores the first stage of the three stages of abuse the women described in 

their interviews – that is, when the women became trapped in violent relationships and were 

subjected to persistent financial, emotional, psychological, physical and sexual abuse. The 

women also described suffering coercive control, which included threatening behaviour and 

reproductive coercion, non-fatal strangulation and suffocation. Literature that explored the 

experience of domestic and family abuse victims who had been involved with the Hague 

Convention legal process was scant. Literature speaking generally to the issue of domestic 

and family violence was therefore adopted to create context for the women’s stories. While 
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carrying out this research, I identified other abuse-related issues, which are also discussed in 

detail in this chapter. These issues include: the prevalence of alcohol and drug use by 

domestic abusers; whether abusers of women are more likely to abuse children; why women 

remain in abusive relationships; and how abused women feel completely unsupported when 

they are not believed by friends, family, their community and the authorities.  

Chapter 5 discusses the women’s experience of legal systems abuse. This involves the 

women’s experience with the authorities who administer the Hauge Convention legal process, 

as well as their ex-partners being allowed to use the law and other litigation tactics to gain 

advantages over the women, or to harass, intimidate, discredit or otherwise control them. 

Legal systems abuse is not a new phenomenon. Research has been done around this topic, 

which found that men who perpetrate domestic and family violence, ‘who seek to control the 

victim before, during or after separation, may make multiple applications and complaints in 

multiple systems.’31 These tactics can be described as malicious, frivolous, vexatious, 

querulous or an abuse of process. In this thesis, the discussion about legal systems abuse will 

focus on the women’s interactions with police, lawyers, judges and other professionals 

involved in facilitating the administrative Hague Convention legal process, and how their ex-

partners took advantage of the law and legal system to further abuse them via the legal 

system and threats. 

My research highlights gaps in the literature specifically discussing women’s gender-

biased experiences with the authorities involved in administering the Hague Convention. The 

research in this area appears to focus primarily on how Hague Convention judges may 

concern themselves with physical harm done to children by their fathers, but show little 

 
31  ALRC and NSW Law Reform Commission (June 2021) [3.1.11]; Cameron (2014), pp v–vi. 
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concern or compassion for mothers who are abused by the fathers of their children.32 The 

judiciary takes this approach because it knows little about domestic and family violence 

committed against women. It has been suggested by international researchers that in order to keep 

abused mothers and children facing Hague return applications safe, far more domestic abuse 

training, as well as training on the law surrounding Hague Convention matters, is required for 

lawyers and judges.33 Australian literature exists on the topic of how abused women are treated 

generally by the courts, which supports the assertion that judges do not know enough about 

domestic and family violence. It suggests that judicial knowledge about domestic abuse is lacking 

because judges are insufficiently trained to understand the impact of long-term domestic abuse.34 

The stories the women participants told me reveal their experience of being hurled into an 

abusive legal process that labelled them ‘abductors’ of their own children. Clearly, the judges in 

these cases did not understand how the cycle of domestic violence works, and consequently the 

women’s allegations of domestic and family abuse were rejected outright or were significantly 

diminished by the judges with whom the women interacted. 

Chapter 6 explores the women’s stories relating to the third stage of abuse they described in 

their stories. This stage commenced: (1) after the women had been ordered by the courts to return 

their children to the jurisdictions from which they fled; or (2) after the women had decided to 

return their children because their ex-partner had threatened to use the Hague Convention’s 

powers against them. It describes the women’s experience of finding themselves in a devastating 

post-Hague quagmire which included homelessness, being without financial resources and 

having limited or no contact with their children. Some women revealed that they were still living 

in fear of being further abused by their estranged ex-partners. My PhD project fills a gap in the 

 
32  Lindhorst and Edleson (2012), p 135. 

33  Edleson et al (2010). 

34  Hunter (2006), p 756. 
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research in this area by examining the post-Hague life of abused women who had been affected 

by the Hague Convention, as a respondent in its legal process or as an abuse victim whose ex-

partner threatened them with the Convention.  

Chapter 7 concludes the thesis. It summarises my findings from the women’s stories 

and proposes future direction for research in this area. It concludes that the women who 

participated in my PhD project endured, and continue to endure, abuse and that there are no 

clear endings to each of these three stages for the women. The stages overlap each other and 

continue to impact the women’s lives. In fact, although the Hague Convention legal process 

concludes for an abused woman and her case gets closed in the country which has ordered the 

return of her children, the third stage of abuse begins when she must face further abuse in her 

post-Hague life, back in the jurisdiction from which she fled.  

The conclusion also contains some recommendations for law reform in this area. 

However, in order for change to occur, it must first be accepted by all who administer the 

Hague Convention legal process that primary carer mothers are not separate or disconnected 

from their children, and thus should not be treated that way in Hague matters. I would argue 

that it should also be recognised that a domestic or family violence-related international child 

abduction matter is usually the result of the complete destruction of a family unit due to long-

term abuse perpetrated by fathers. It will only be when these important concepts are fully 

understood by our legislators and judges that change will occur on a broad scale. 

Conclusion 

These chapter summaries have provided a concise description of what will be 

discussed in detail in this thesis. The next chapter describes the 1980 Hague Convention on 

the Civil Aspects of International Child Abduction, including its implementation and 

interpretation. It then examines Australia’s approach to implementing the Hague Convention 
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and how Australian judges have strictly interpreted and applied the Convention. I then 

contrast Australia’s strict approach to implementing the Convention, especially in the context 

of abused women fleeing family and domestic violence, with the approach taken by 

other jurisdictions. 
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2 

The Implementation of the Hague Convention 

This chapter provides a description of the Hague Convention on the Civil Aspects of 

International Child Abduction, its implementation and interpretation. It begins with an 

overview of the Convention, including its history and objectives. The chapter then examines 

Australia’s approach to implementing the Hague Convention, particularly how Australian 

judges with Hague jurisdiction have strictly interpreted and applied the Convention. Finally, 

it contrasts Australia’s strict approach to implementing the Hague Convention, especially in 

the context of women fleeing jurisdictions due to family and domestic violence, with the 

approach taken by some other jurisdictions that are signatories to the Hague Convention.  

Overview of the Hague Convention 

The Hague Child Abduction Convention was developed by the Hague Conference on 

Private International Law and adopted unanimously on 24 October 1980 by the Fourteenth 

Session of the Hague Conference on Private International Law in Plenary Session, and by the 

unanimous vote of 29 member states, including Australia.35 Australia adopted the Convention 

into domestic law by creating regulations under its Family Law Act.36 The Convention has 

45 Articles37 and, as at September 2021, it was in force between Australia and the 

101 Contracting States listed in Table 1.38 

 
35  Pérez-Vera (1982), p 426. 

36  Family Law (Child Abduction Convention) Regulations 1986 (Cth). 

37  Hague Convention. 

38  Status Table: https://www.hcch.net/en/instruments/conventions/status-table/print/?cid=24 [Accessed 

18 September 2021]. 
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Table 1: List of Hague contracting states 

Albania Andorra Argentina Sri Lanka 

Armenia Australia Austria Sweden  

Bahamas Barbados Belarus Switzerland 

Belgium Belize Bolivia Thailand 

Bosnia and Herzegovina Brazil Bulgaria Trinidad and Tobago 

Burkina Faso Canada Chile Tunisia 

China, People’s Republic of Columbia Costa Rica Turkey 

Croatia Cuba Cypress Turkmenistan 

Czech Republic Denmark Dominican Republic Ukraine 

Ecuador El Salvador Estonia United Kingdom of 

Great Britain and 

Northern Ireland 

Fiji Finland France United States 

Gabon Georgia Germany Uruguay 

Greece Guatemala Guinea Uzbekistan 

Guyana Honduras Hungary Venezuela 

Iceland Iraq Ireland Zambia  

Israel Italy Jamaica Zimbabwe 

Japan Kazakhstan Korea, Republic of  

Latvia Lesotho Lithuania  

Luxembourg Malta Mauritius  

Mexico Monaco Montenegro  

Netherlands New Zealand Nicaragua  

Norway Pakistan Panama  

Paraguay Peru Philippines  

Poland Portugal Republic of Moldova  

Republic of North Macedonia Romania Russian Federation  

Saint Kitts and Nevis San Marino Serbia  

Seychelles Singapore Slovakia  

Slovenia South Africa Spain  

 

The Convention was drafted in the late 1970s to deal with a surge in cases involving 

non-custodial parents abducting their children across international borders, ‘either in order to 

pre-empt a non-favourable custody determination, or out of frustration caused by the 
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reduction in contact with the child as a result of losing custody.’39 The Convention drafters 

may have believed that fathers were the primary abductors at this time, as the Explanatory 

Report for the Convention refers to the abductor as ‘he’.40 When abductions by non-custodial 

fathers occurred during this era, primary carer mothers had limited legal recourse through 

which to reclaim their children.41 The Convention’s drafters may have held noble ambitions 

to rectify this serious issue of parental child abduction through the introduction of the 

Convention; however, they failed to contemplate that there could be situations where primary 

carer mothers would flee family and domestic violence with their children across 

international borders, and that their actions would invoke the Convention, making these 

mothers ‘abductors’ of their own children under the law. Consequently, ‘The Convention 

does not contain any specific ‘defence’ or exception to the obligation to return the child 

relating to domestic violence.’42 

Bozin notes this failure in her research, commenting that, ‘There is a growing concern 

about a lack of formal recognition within the Hague Convention of a gradual increase in the 

number of abducting parents who are primary-carer mothers.’43 As recently as 2020, Freeman 

and Taylor wrote: 

Domestic violence, and its treatment under the Convention, have long been concerns 

for commentators in this field. A significant reason for this has been the change in the 

profile of abductors from non-custodial father abductors to primary and joint primary 

 
39  Schuz (2013), p 8. 

40  Pérez-Vera (1982), p 429, para 14. 

41  DP v Commonwealth Central Authority [2001] HCA 39; DP v Commonwealth Central Authority 

(2001) 206 CLR 401 at 416; Silberman (2011), pp 733, 736. 

42  Freeman & Taylor (2020), pp 155. 

43  Bozin (2012), p. 7. 
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carer mother abductors … some of whom abduct because they are escaping from 

domestic violence or abuse.44 

They have also observed that, ‘the tension between discouraging child abduction and 

protecting victims of domestic violence manifests in the ‘unjust treatment of domestic-

violence victims under the Hague Convention.’45 

One potential reason for the drafters’ oversight is that the Hague Convention was 

drafted and redrafted by committees consisting almost exclusively of men from the Global 

North46 at a time before there was widespread recognition of the role of family and domestic 

violence in families (specifically during the phases of separation and divorce).47 Under those 

circumstances, it is not surprising that women abductors were invisible to the drafters of the 

Convention.48 This invisibility of women’s experiences will be discussed further in 

Chapter 3. 

Further insight into why the drafters did not contemplate the emergence of family and 

domestic violence-related parental child abductions may be ascertained by knowing more 

about the history of the Convention and its primary objectives, beginning with how it is 

administered.  

Administering the Hague Convention 

To facilitate the implementation of the Convention’s objectives, all Contracting States 

are required to create an agency called the Central Authority. This agency is responsible for 

 
44  Freeman & Taylor (2020), p 155. 

45  Freeman & Taylor (2020), p 155. 

46  Pérez-Vera (1982), pp 426–427, paras 3 and 4. Professor Elisa Pérez-Vera was the Reporter for the 

Hague Convention document. 

47  Salter (2014), p 1. 

48  Weiner (2002), p 799. 
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discharging all the legal duties imposed by the Convention,49 including initiating civil or 

administrative procedures to deal with cases of international child abduction. The Central 

Authorities of all Contracting States are obligated to work together. Article 7(f) of the 

Convention emphasises prompt action and the use of legal proceedings: 

Central Authorities shall co-operate with each other and promote co-operation 

amongst the competent authorities in their respective States to secure the prompt 

return of children … they shall take all appropriate measures to initiate or 

facilitate the institution of judicial or administrative proceedings with a view to 

obtaining the return of the child and, in a proper case, to make arrangements for 

organising or securing the effective exercise of rights of access. 

Australia’s main Central Authority was established in the Australian Capital Territory 

and operates under the umbrella of the Commonwealth Attorney-General’s Department. 

There are also local Central Authority offices located in the other six Australian states and the 

Northern Territory. Although the functions and powers of Australia’s Commonwealth Central 

Authority are quite broad, for the purposes of this thesis it must ‘do everything that is 

necessary or appropriate to give effect to the Convention in relation to the welfare of a child 

on the return of the child to Australia’.50 

Article 8 of the Hague Convention allows ‘any person, institution or other body 

claiming that a child has been removed or retained in breach of custody rights’ to apply to the 

Central Authority of the child's habitual residence, or to the Central Authority of any other 

Contracting State, for assistance in securing the return of a child.51 The country to which a 

 
49  Hague Convention, Art 6. 

50  Family Law (Child Abduction Convention) Regulations 1986 (Cth), Regulation 5(1)(c). 

51  Hague Convention, Art 8. 
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child has been relocated, or is retained in, is referred to as the ‘Requested State’.52 The 

country where the child was living prior to being relocated or retained is referred to as the 

‘Requesting State’.53 

An application for the return of a child from a Central Authority in a Requesting State 

must satisfy certain requirements to be accepted by a Central Authority in a Requested 

State.54 First, the Requesting State and Requested State must both be Contracting States.55 

Second, it must be proven that a child under 16 years of age56 and was wrongfully removed 

from their state of habitual residence in breach of custody or access rights authorized in that 

state.57 The Convention considers a removal to be ‘wrongful’ if (1) it interferes with 

somebody’s rights of child custody according to the law of the state where the child was 

habitually resident immediately before they were removed or retained; and (2) at the time of 

the child’s removal or retention those rights were being exercised.58 A parent’s rights of 

custody include rights relating to the care of the person of the child and the right to determine 

the child’s place of residence.59  

If an application for return of a child satisfies the Convention’s initial criteria, then the 

parent who removed or retained the child bears the onus of either agreeing to voluntarily 

return the child or establishing at least one of the exceptions that the drafters added to the 

 
52  Schuz (2013), p 4; Hague, Art 11. 

53  Schuz (2013), p 4; Hague Convention, Art 9. 

54  Atwood (2016), p 796. 

55  Hague Convention, Art 35. 

56  Hague Convention, Art 4. 

57  Hague Convention, Art 3. 

58  Hague Convention, Art 35, Art 1, 2, 3, 4 and 5. 

59  Hague Convention, Art 5. 
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Hague Convention to seek to have the return application dismissed by the court hearing the 

application.60 If a parent choses to oppose a return application, then lawyers who work for the 

Central Authority handling the matter can commence legal proceedings seeking an order for 

the return of their child to its habitual residence, thereby invoking the Convention’s 

jurisdictional power. 

The Hague Convention as a jurisdictional law 

Most important for understanding how the Convention operates is the fact that it is a 

jurisdictional law – not a child custody or child welfare law. Under the Convention, return is 

ordered so that the merits of the custody dispute can be determined by the courts in the 

Requesting State.61 Although the Preamble to the Convention states that signatory countries 

are ‘Firmly convinced that the interests of children are of paramount importance in matters 

relating to their custody’,62 Article 19 provides that decisions made under the Convention 

concerning the return of a child are not to be treated as determinations on the merits of any 

custody issue. This may partly be explained by the fact this Convention was drafted and 

concluded before the advent of the 1989 Convention on the Rights of the Child, which 

delivered an international standard of ‘best interests’ for all legal and quasi-legal actions 

regarding children.63 The best interests of individual children are the paramount consideration 

in Australian parenting cases – and this is reflected in the laws of most similar jurisdictions, 

but it is not the legal standard for Hague child abduction matters. The Australian Law Reform 

Commission (ALRC) also makes the point that ‘the basis of the Convention is the best 

interests of all children’ – a collective best interests of children generally around the world 

 
60  Hague Convention, Art 35, Art 13 and 20. 

61  Schuz (2013), p 12. 

62  Preamble to the Hague Convention.  

63  Convention on the Rights of the Child, Art 3(1). 
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– ‘for issues of their welfare to be determined by the courts of the country in which they 

habitually reside, rather than the best interests of an individual child’.64 

The Hague Convention stipulates that after a child has been removed or retained, the 

court hearing the return application must seek to immediately return the child to their country 

of habitual residence, with some restrictive exceptions.65 It empowers courts to decide the 

appropriate location to handle issues related to parental responsibility for a child.66 This is 

clear from Article 16 of the Convention, which provides that the courts of Contracting States 

are not required to deal with the merits of the rights of parental responsibility (unless the 

child is not going to be returned).67 The Convention actually mandates that courts should 

work to return a child to their habitual residence within a six-week period;68 however, 

identifying a child’s habitual residence can be fraught with confusion because there is no 

definition for ‘habitual residence’ in the Hague Convention itself, or in its Explanatory 

Report. The test for habitual residence in Australia was settled by the High Court in the case 

of LK v Director General, Department of Community Services:69 

When considering where a child is habitually resident, attention cannot be 

confined to the intentions of the parent who in fact has the day-to-day care of 

 
64  ALRC Report 114 (2010) [17.296]. 

65  40 Years of the Hague Convention on Child Abduction: Legal and Societal Changes In the Rights of a 

Child: Policy Department for Citizens’ Rights and Constitutional Affairs Directorate-General for Internal 

Policies PE 660.559 (November 2020): 

https://www.europarl.europa.eu/RegData/etudes/IDAN/2020/660559/IPOL_IDA(2020)660559_EN.pdf [last 

accessed 12 September 2021]. 

66  Pérez-Vera (1982), p 430 [B 19]. 

67  Hague Convention, Art 16; Pérez-Vera, p 429 [B 19], p 435 [A 36]. 

68  Hague Convention, Art 11. 

69  LK v Director General, Department of Community Services [2009] HCA 9 at [34]. 

https://www.europarl.europa.eu/RegData/etudes/IDAN/2020/660559/IPOL_IDA(2020)660559_EN.pdf
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/2009/9.html
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the child. It will usually be necessary to consider what each parent intends for 

the child. When parents are living together, young children will have the same 

habitual residence as their parents. No less importantly, it may be accepted that 

the general rule is that neither parent can unilaterally change that place of 

habitual residence. The assent of the other parent (or a court order) would be 

necessary. But again, if it becomes necessary to examine the intentions of the 

parents, the possibility of ambiguity or uncertainty on the part of one or both of 

them must be acknowledged.70 

To further encourage the prompt return of children, Article 17 of the Convention gives 

supremacy to the law of the Requesting State by stating that the fact that a custody decision 

has been given, or is entitled to recognition in the Requested State, is not a ground for a court 

to refuse to return the child (although the reasons for that decision may be taken into account 

in applying the Convention).71  

Even though the Convention is focused on the collective best interests of children and 

its primary goal is to identify the correct jurisdiction to hear and handle child custody issues, 

because the drafters added some (restrictive) exceptions to the rule of immediate return of a 

child to its habitual residence there are some options open to a taking parent to challenge an 

application for return of their child to the Requested State.  

Challenging an application for return of a child 

In theory, I would argue that the objectives of the Convention should effectively protect 

children, and in turn their primary carer mothers, after they have escaped situations which 

 
70  LK v Director General, Department of Community Services [2009] HCA 9 at [34]; Re B (Minors) 

(Abduction) (No 2) [1993] 1 FLR 993 at 995. 

71  Schuz (2013), p 12. 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/2009/9.html
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posed a grave risk of continued harm to them. However, in reality the Convention can be 

used against women and children seeking to escape from family and domestic violence 

because it does not distinguish between protective and non-protective abductions. For 

example, if Australia’s Central Authority determines that a return application has met the 

Convention’s initial criteria, without knowing anything further about the circumstances of an 

alleged abduction, it will forward the application to the Australian state or territory office of 

the Central Authority where the child has been located for that office to serve their mother 

with process documents requiring her to attend a court hearing on the matter. The mother 

then becomes a respondent in a Hague matter, so she must quickly access private legal 

representation or try to obtain free legal representation. Many ‘Hagued’ women end up 

representing themselves in court because they are financially unable to retain counsel and 

cannot access free representation. Self-representation in Hague matters can be extremely 

difficult. As mentioned in Chapter 1, when exploring how self-represented litigants 

experience court proceedings, Wangmann et al found that the ability of self-represented 

litigants ‘to negotiate family law’ varied from a small number of people being competent ‘to 

advocate on their own behalf’, to litigants who were unable to communicate at all, and just 

cried in court … ‘or who were so paralysed by fear, overwhelmed or intimidated that they 

were incapable of advocating for themselves and their children’.72 

When opposing a return application to prevent the return of her child, a respondent 

mother will either voluntarily return her child or raise one (or more) of the exceptions which 

the drafters added to the Convention. These exceptions include the child being over 16 years 

of age,73 or the child not being habitually resident in a Contracting State before their removal 
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or retention.74 Other exceptions raised are that the applicant parent did not have rights of 

custody before the removal or retention;75 that the applicant parent had not been exercising 

their rights of custody prior to the child being taken or retained;76 or that the applicant parent 

consented to the child’s removal or retention.77 A parent who removed or retained their child can 

also argue that a return application should be dismissed if the child’s removal or retention took 

place more than 12 months before the return application was lodged and the child has 

subsequently settled into their new environment.78 Another exception allows children themselves 

to object to being returned;79 however, the test used by courts for that exception can be difficult to 

satisfy.80 The court must find that the child’s objection shows a strength of feeling beyond the 

mere expression of a preference or of ordinary wishes,81 and they have attained an age and degree 

of maturity at which it is appropriate to take account of their views.82  

The exception used most often where a respondent mother who removed or retained her 

child alleges that she fled family and domestic violence is known as the ‘grave risk of harm’ 

exception. The woman must prove that there is a grave risk that the return of the child would 
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expose them to physical or psychological harm, or otherwise place the child in an intolerable 

situation.83 There must be clear and compelling evidence of a grave risk of exposure to future 

harm to the child, which is substantial and comparable to an intolerable situation.84 The courts do 

not generally consider allegations made by a mother of family and domestic violence perpetrated 

against herself only to be sufficient grounds to exclude the return of her child.85  

Another exception that is broad yet under-used is contained in Article 20 of the 

Convention. It provides that return of a child may be refused by a court if it would not be 

permitted by the fundamental principles of the Requested State relating to the protection of 

human rights and fundamental freedoms.86 I could only locate one case heard by an 

Australian court where this exception had been raised in recent times.87 The respondent 

mother was unsuccessful in preventing the return of a child using this exception. 

Although the drafters included these exceptions in the Convention, they placed 

restrictions on them, in that they are to be ‘interpreted in a narrow fashion’, out of fear that 

the Convention would ‘become a dead letter’.88 The drafters decided that the exceptions 

should ‘be drawn and construed narrowly so that the underlying objectives of the Convention 
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were not compromised’.89 Oddly, the Explanatory Report for the Hague Convention offers no 

specific guidance on what is meant by a ‘narrow’ interpretation of the exceptions. 

Furthermore, even if an exception is satisfied by a respondent mother, Australian judges with 

Hague jurisdiction retain complete discretion to make a return order for a child.90 

I argue that the grave risk exception permits an argument by a respondent mother that a 

child who has witnessed violence perpetrated against their mother by their father, who is then 

returned to that father, is being subjected to a grave risk of psychological harm or an 

intolerable situation. However, it is the general view of Australian courts that it is for the 

country of the child’s habitual residence to protect the child from violence.91 The cases 

described below attest to the likely detriment to mothers and their children created by 

Australia’s strict approach. 

Australia’s strict approach to the Hague Convention 

This section illustrates how Australian judges with Hague jurisdiction have strictly 

interpreted and applied the Convention. Since Australia’s ratification of the Hague 

Convention in 1986, the judiciary generally has chosen to adopt a narrow interpretation, even 

in cases involving women survivors of domestic and family violence and their children. After 

signing and ratifying the Hague Convention on 25 October 1986, Australia implemented the 

Convention through its Family Law (Child Abduction Convention) Regulations 1986 (Cth) 

(the Hague Regulations), which came into effect on 1 January 1987.92 The Hague Convention 
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is set out in Schedule 1 of Australia’s Hague Regulations,93 which give effect to Australia’s 

legal obligations under the Convention.  

The Australian Family Court is bound by the provisions of the Hague Regulations, 

subject to the Hague case authorities determined by Australian courts.94 Regulation 1A 

provides that the Hague Regulations are to be construed having regard to the principles and 

objects mentioned in the Preamble and Article 1 of the Hague Convention.95 This recognises 

that the appropriate forum for resolving disputes relating to a child’s care, welfare and 

development is ordinarily the child’s country of habitual residence.96 It is also mandated that 

the rules be construed as recognising that the effective implementation of the Hague 

Convention depends on the reciprocity and mutual respect (i.e. comity) between judicial or 

administrative authorities of Convention Contracting States.97  

It is important to note that a country’s ratification of the Hague Convention does not 

automatically result in it partnering with all the other Contracting States that have ratified the 

Convention. Before a treaty partnership is created between Contracting States, each country 

must formally accept another county’s accession to the Hague Convention under the terms 

described in the Hague Convention.98 An application made under the Hague Convention for 

the return of a child from Australia can only be made to or from a country that has signed the 

Hague Convention and that has been formally recognised by Australia.  
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95  Family Law (Child Abduction Convention) Regulations 1986 (Cth), Reg 1A(2)(a) 

96  Family Law (Child Abduction Convention) Regulations 1986 (Cth), Reg 1A(2)(b). 

97  Family Law (Child Abduction Convention) Regulations 1986 (Cth), Reg 1A(2)(c). 

98  Hague Convention, Arts 35 and 38; Pérez-Vera (1982), p 437 [D 41]. 



 32 

Although Australia adopted the Hague Convention verbatim, it would be possible for 

the Australian government to amend its Hague Regulations to better deal with family and 

domestic violence-related cases. This is because Australia’s Governor-General has extensive 

powers under subsection 125(1) of the Family Law Act 1975 (Cth) ‘to make regulations 

prescribing all matters necessary to be prescribed for the purposes of the Act’. Furthermore, 

section 111B of the Family Law Act provides that ‘the Hague Regulations may make such 

provision as is necessary to enable Australia to perform its obligations or obtain any 

advantage or benefit under the 1980 Hague Convention’.99 Because of the strict interpretation 

of the Convention favoured by Australian courts, the Australian Law Reform Commission 

(ALRC) has made two sets of recommendations regarding amending the Regulations.  

In 1994 the ALRC expressed concern about the impact of the Hague Convention in 

family and domestic violence cases.100 It recommended that legislative changes be made to 

the Hague Regulations to provide that ‘in deciding whether there is a grave risk that the 

child’s return would expose the child to physical or psychological harm or an intolerable 

situation, regard may be had to the harmful effects on the child of past violence or of violence 

likely to occur in the future towards the abductor by the other parent if the child is 

returned’.101 The ALRC also recommended that the ‘Regulations should provide that the 

child should not be returned if there is a reasonable risk that to do so will endanger the safety 

of the parent who has the care of the child’.102 Much later, in 2011, the ALRC made 
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submissions directly responding to a Senate Inquiry into International Child Abduction.103 

These submissions emphasised the role of family and domestic violence perpetrated against 

women and children in women’s decisions to flee with their children overseas. The ALRC 

reiterated what it recommended in 1994: that in determining grave risk, 

regard may be had to the harmful effects on the child of past violence, or of 

violence likely to occur in the future, towards the abductor by the other parent if 

the child is returned … [and] that the Family Law (Child Abduction 

Convention) Regulations should provide that the child should not be returned if 

there is a reasonable risk that to do so will endanger the safety of the parent who 

has the care of the child.104 

To date, there have not been any such legislative changes made to the Hague 

Regulations. Nor has Australia’s judicial approach changed. 

Australia’s judicial approach to the Hague Convention is unchanged since ratification. 

In the 1993 case of Murray, the appellate court set the standard for how the 

Regulation 16(3) grave risk exception should be interpreted in family and domestic violence-

related abduction cases. A mother presented domestic and family violence as a defence to 

mandatory return of her children to New Zealand because she feared her ex-partner, a 

member of a violent motorcycle gang,105 would harm her and/or their children if they 
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returned to New Zealand.106 She raised the grave risk exception107 and adduced evidence of 

violent attacks and death threats made by her ex-partner,108 which her children witnessed.109 

The trial judge disagreed that the grave risk exception applied and ordered the return of the 

children. The appellate court rejected the mother’s appeal, stating that she herself was not 

required to return to New Zealand with her children;110 however, if she did return, she could 

apply to the New Zealand courts for personal protection and child custody, or apply to the 

courts to have her children returned to Australia. The appellate court assumed that the woman 

and her children would be protected in New Zealand, stating that, ‘New Zealand has a system 

of family law and it provided legal protection to persons in fear of abuse, similar to 

Australia’s system’:111  

It would be presumptuous and offensive in the extreme for a court in this country to 

conclude that the wife and the children are not capable of being protected by the 

New Zealand courts or that relevant New Zealand authorities would not enforce 

protection orders, which are made by the courts … In our view … the 

circumstances in which Regulation 16(3) comes into operation should be largely 

confined to situations where such protections are not available. 

The decision in Murray set the scene for Australian judges hearing Hague matters to 

feel comfortable about assuming that even if there could be a grave risk to a child or their 

mother, authorities in other jurisdictions would be willing and able to protect returning 
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children and their mothers from further domestic and family violence.112 This approach by 

courts occurs even in cases where mothers show that they have obtained multiple protection 

orders from authorities in the jurisdiction from which they fled, but those orders had not 

prevented their partners from committing brutal domestic and family violence, rape, death 

threats and even murder. For example, in the Hadzic113 case, the assumption by an Australian 

judge that adequate protection was available in the United Kingdom for a mother and her two 

children resulted in the worst possible result. When making the return order in that case the 

trial judge followed Murray, holding that: 

The court should not and would not, on the facts of the case, presume the 

authorities in the United Kingdom would not protect the mother and children if 

the children returned with the mother to the United Kingdom.114 

Upon returning with her two small sons, 24-year-old Cassandra Hadzic, who had 

obtained several protection orders against her violent husband, was viciously attacked and 

killed by him in front of their children and her mother.115 This unfounded assumption made 

by the judge that the UK authorities could protect Cassandra was seriously misplaced. In fact, 

it has been stated that, ‘This and other examples of intimate partner homicide demonstrate 
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that, contrary to the position of the Hague Convention, courts and police are routinely unable 

to protect women and children from abusive men.’116  

In some cases, the courts downplay the seriousness of domestic and family violence in 

Hague cases and make return orders where it has been proven that an applicant father 

seriously abuses alcohol and drugs and is violent to the mother in the child’s presence.117 

Furthermore, some women have also found it difficult to satisfy the grave risk exception, 

even where medical evidence was produced showing that an applicant father has psychiatric 

illnesses and abused the mother for years throughout the marriage in the children’s 

presence.118 One reason given by a court in such a case was that ‘whilst the past could be a 

good indicator of the future, it was not determinative’.119 The grave risk exception has also 

been interpreted narrowly where a woman produced evidence of being punched, raped and 

threatened with death in the presence of her children120 because the court felt that it was ‘not 

of the most serious type of abuse’.121 I would argue that this kind of violence does in fact 

constitute serious domestic violence by normal community standards. 

An example of a court decision yielding extremely harsh consequences122 involved a 

mother who was a citizen of El Salvador and Australia, who fled domestic violence with her 

young son from El Salvador to Australia (where her family lived). She raised the grave risk 
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exception and adduced evidence of her husband’s domestic and family violence and his 

membership of a dangerous drug cartel. She also showed that she could not get adequate 

protection from the authorities in El Salvador for herself or her child because the police were 

on her husband’s payroll. The trial judge found that the mother was in fact the survivor of 

family and domestic violence.123 However, Her Honour held that the grave risk exception had 

not been satisfied and made a return order, 124 stating that ‘the mere fact of there being a 

history of domestic abuse does not equate with there being a grave risk of future exposure to 

physical or psychological harm or an intolerable situation’. I would disagree with that finding 

as the research literature on domestic and family violence portends likely continuance of 

violence – including after separation.125 To illustrate how judges can put the Convention 

ahead of the personal safety of women and children, Her Honour stated that even if she was 

wrong in her assessment of the grave risk and intolerable situation question for the child, she 

would still have made a return order to uphold the policies of the Hague Convention.126 

There have also been instances where a respondent woman wins her Hague case, but 

still loses. This occurs when a judge accepts all the evidence provided of family and domestic 

violence and finds that the grave risk exception has been satisfied, but uses their judicial 

discretion to make an order for the return of the child anyway.127 This can occur because both 

 
123  Director General, Depart. of Communities, Child Safety and Disability Services & Martinez [2017] 

FamCA 1 [69]. 

124  Director General, Depart. of Communities, Child Safety and Disability Services & Martinez [2017] 

FamCA 1 [123]. 

125  Holt (2015), pp 210–222.  

126  Director General, Depart. of Communities, Child Safety and Disability Services & Martinez [2017] 

FamCA 1 [118]. 

127  Gsponer v Director General Department of Community Services Vic (1989) FLC 92-001; State Central 

Authority & Fouadi [2010] FamCA 12. 



 38 

the Convention and Australia’s Hague Regulations are couched in discretionary language, 

which provides the courts with a residual discretion whether or not to make an order.128 This 

approach was confirmed in early case law.129  

These cases illustrate how Australian courts have regularly chosen to adopt a very narrow 

interpretation of the Hague Convention’s grave risk exception, and how it is extremely difficult 

for women to discharge the evidentiary burden courts have set for the grave risk exception. It is 

this type of stringent judicial approach to family and domestic violence allegations raised by 

women in Hague cases that constantly puts women and children in danger. 

By contrast, there have been some specific cases where a court interpreted the grave 

risk exception while using some compassion and dismissed a return application – for 

example, where a woman proved that she suffered from post-traumatic stress disorder due to 

long-term violence and that her suffering would significantly increase if she returned.130 State 

Central Authority & Papastavrou131 is a landmark decision in this area. In that case, the 

mother succeeded in having a return application dismissed by adducing medical evidence 

showing how her ex-partner’s consistent violence had caused her emotional and physical 

trauma resulting in her developing ‘positional vertigo’ from being constantly punched in the 

head. She became constantly dizzy, nauseous and physically vulnerable, and would have 

faced greater injury if exposed to further domestic and family violence. Another case where 

persuasive medical evidence buoyed a mother’s case is State Central Authority & Perkis,132 

where an 18-year-old mother’s deep depression was the subject of a doctor’s report. The trial 
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judge dismissed the return application, deciding that to return her child to New Zealand 

would expose them both to a grave risk of psychological harm or otherwise place the child in 

an intolerable situation.133 

The case of Harris134 further supports the theory that expert medical reports can bolster 

a mother’s case. The mother in that case raised the grave risk exception and adduced 

evidence that her ex-partner had been violent to her for several years, punching her, breaking 

her arm, attempting to strangle her and even raping her. She left him after he threatened to 

kill her, their son and her parents. The trial judge held that the grave risk exception was 

satisfied because future domestic violence occurring in the presence of the child could expose 

him to exceptional psychological damage. Of significance in that case is Her Honour’s 

admission that it is generally the view of Australian courts that domestic violence perpetrated 

against a mother does not satisfy the grave risk exception. She stated:  

While in Australia domestic violence has rarely been found to bring this defence 

into play … I am persuaded that this is one of those rare occasions where the 

facts support such an outcome.135 

Harris shows that a trial judge can take a more compassionate approach when interpreting the 

grave risk exception by seriously considering a mother’s future safety and living conditions if 

she returned with her child. The judge held that 

there is compelling evidence the mother genuinely and reasonably 

believes her life is at risk from the father if she returns to Norway. The 
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seriousness of the past abuse … when combined with his threat to kill 

her, would place her in an intolerable situation. Because of the child’s 

reliance upon her for the entirety of his physical and psychological 

needs, these factors add to my satisfaction that a return order would also 

place him in an intolerable situation.136  

The cases I have discussed illustrate how Australian courts have made it very difficult 

for mothers who have fled family and domestic violence to satisfy the grave risk exception 

when resisting a return application. This is because courts demand independent evidence that 

the child involved would risk exposure to severe physical or psychological harm, and 

evidence of domestic and family violence perpetrated against a mother is generally 

considered to be insufficient to satisfy the grave risk test.137 However, over time, in order to 

alleviate concerns about a child and/or their mother facing the risk of physical or 

psychological harm, courts have developed the practice of attaching undertakings 

(conditions) to return orders. Trimmings and Momoh138 describe undertakings as ‘promises 

offered, or in certain circumstances, imposed upon an applicant to overcome obstacles which 

may stand in the way of the return of a wrongfully removed or retained child, or to deal with 

concerns related to the safety of the abducting mother upon the return’.139 

With an increase in the number of cases involving mothers fleeing from domestic and 

family violence, there has also been an increase in the use of undertakings by courts as a part 
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of making return orders. For example, Australian courts have adopted the practice of making 

assumptions that a child and their mother can safely return to the country from which she fled 

because they will be protected there,140 due to undertakings which have agreed to by an 

applicant father being attached to the return order.141  

Despite the popularity of undertakings with Australian courts making return orders, 

there is no power under the Convention to make undertakings, or for them to be enforced in 

Australia.142 Neither the Convention nor the Hague legislation of many of the contracting 

countries mentions the possibility of undertakings being given with respect to arrangements 

regarding a child or mother upon their return.143 In fact, although the use of undertakings in 

Britain has been described as ‘a judicial construct, developed in the context of British family 

law’,144 undertakings have become a common feature of Hague abduction cases in the United 

Kingdom and some other common law jurisdictions.145 Trimmings and Momoh say that with 

regard to Britain, undertakings usually aim to ensure the short-term welfare of a child and the 

returning mother until parental issues relating to the child are dealt with by the court of the 

Requesting State.146 Examples of undertakings attached to return orders include undertakings 

by an applicant father not to harass the mother or communicate with the mother directly, 

undertakings related to who will occupy the family home, and undertakings related to a 
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child’s residence and parental access to the child.147 Undertakings do not always contain 

protective measures, but may instead encompass more practical arrangements to facilitate and 

implement the child’s return to the Requesting State, including the funding of return flights 

and financial support upon the return.148 

The main problem with undertakings, though, is that they are generally ineffective as a 

means of protection outside the common law world. First, because undertakings as a legal 

concept are practically unknown and thus unenforceable in civil law jurisdictions. Second, I 

would argue that undertakings added to return orders are an unsatisfactory remedy in 

domestic and family violence cases, as they are frequently not complied with by violent men. 

The Permanent Bureau of the Hague Conference supports that proposition as it has stated 

that, ‘it is “common” for the applicant parent to violate undertakings once the child and the 

abducting parent are returned’.149 

From the cases I have analysed, it appears that it is the general practice of courts to 

view domestic and family violence perpetrated against a mother as being insufficient to 

establish a grave risk of harm to a child, unless there are extraordinary circumstances 

involving extensive and undisputed (medical) evidence of serious domestic and family 

violence perpetrated against a mother. I suggest that most cases judges exercising Hague 

jurisdiction use undertakings to justify their desire to uphold the Convention’s notions of 

comity and deterrence without properly understanding how assumptions made about the 

safety of the women and children returning can have extremely detrimental outcomes for 

women and children. This proposition is supported by Bozin, who said that ‘a broad 

interpretation of the threshold requirements and a narrow interpretation of the defences to a 
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child’s return are simply an outward manifestation of the value placed upon facilitating 

comity’.150 

I would argue that Australian Hague judges should draw more from international 

jurisprudence, given that the Hague Convention is an international treaty. Even though 

international cases are not binding on Australian courts, I would suggest that because the 

Convention is an international law, international jurisprudence has a relevant and important 

role to play when Australian courts are deciding Hague matters. This practice has only just 

started in Australia, with some positive judicial change occurring in this area over the past 

two years. For example, in the 2020 case of Department of Communities and Justice & 

Leoni,151 the Family Court of Australia cited a US case when discussing what constitutes 

‘habitual residence’ for a child.152 In another recent case involving the issue of ‘habitual 

residence’, the Australian Family Court cited a case from the United Kingdom153 and spoke 

of how the term ‘habitual residence’ is being interpreted internationally, saying that the test 

requires some relaxation.154 I would hope that Australian courts continue to draw on 

international jurisprudence, as they have been slowly doing over the past couple of years, so 

judges may have access to the latest trends in Hague jurisprudence when they are making 

decisions about return applications. 

To summarise the current situation in Australia, the Hague Convention legal process 

can be extremely detrimental to survivors of domestic and family violence who find 
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themselves trapped in that process because of the tension between the desire of courts to 

uphold the Convention’s goals of deterrence and comity and their obligations under the law 

to protect women and children. The cases I have discussed illustrate that, for the most part, 

Australian courts choose to uphold the objectives of comity and deterrence; however, this is 

not the way in which other Contracting States are approaching the Convention. A trend has 

been developing over the past two decades in other Contracting States such as the United 

States, Switzerland and New Zealand, whereby courts have embraced a more compassionate 

approach to implementing the Convention, venturing beyond its borders to consider what life 

will actually be like for a woman survivor of domestic and family violence and her child 

upon their return – an extremely important issue that is not considered by the Hague 

Convention itself.  

How the Hague Convention is being interpreted in other Contracting States 

In this section, I discuss a judicial trend that has evolved in the United States, Europe 

and New Zealand, which has seen Hague courts adopting a more empathetic approach to the 

interpretation of the Hague Convention. Hague judges in some other jurisdictions have 

innovated more compassionate interpretations of the Convention to respond to the reality that 

the so-called ‘abductors’ are often the primary carers of their children and bring them along 

when they are fleeing abusive partners.155 Specifically, some courts deciding Hague matters 

have found that the best interests of individual children (not just the collective) and the safety 

of abused mothers are important considerations when deciding about a return order. Those 

courts adopt a more sympathetic response to a situation involving a woman taking her 

children across international borders to escape family and domestic violence.  
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The United States 

Such variations in judicial interpretation of the Convention have occurred in the United 

States. The US Congress implemented the Hague Convention when it passed the 

International Child Abduction Remedies Act (ICARA).156 It was enacted on 29 April 1988 

and it ‘grants State courts and U.S. district courts concurrent original jurisdiction with regard 

to actions arising under the 1980 Hague Convention on the Civil Aspects of International 

Child Abduction’.157 Like Australian law, the ICARA sets forth the legal procedures 

applicable to courts when handling Hague Convention cases in the United States. In line with 

the Hague Convention, the courts’ inquiry should be limited to ‘rights under the Convention 

and not the merits of any underlying child custody claims’.158 Also, as in Australia, with 

Hague cases heard in the United States the most common way in which respondent mothers 

challenge a return application is by raising one or more of the exceptions contained in the 

Convention, and some promising change has been occurring in the United States. 

Over the past 20 years, there has been a substantial shift in how courts in the United 

States decide Hague cases, even allowing family and domestic violence to be the basis of an 

Article 13(1)(b) grave risk exception. By way of illustration, in the 2000 case of Walsh v 

Walsh,159 the court gave express recognition to the fact that a child’s exposure to family and 

domestic violence is a sufficient risk to preclude a child’s return under the Convention. The 

children in that case had witnessed serious assaults perpetrated upon their mother by their 

father and the court found that credible social science literature tendered by expert lawyers 
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established that serial spouse abusers are also likely to be child abusers.160 The court in the 

2001 case of Tsarbopoulos v Tsarbopoulos161 supported that approach, holding that ‘spousal 

abuse is a factor to consider in determining whether the grave risk exception applies because 

of the potential that the abuser will also abuse the child’.162 

In 2005, two court decisions were recorded in the Federal Court for the Eastern District 

of New York, both involving mothers who had fled from family and domestic violence with 

their children. In each case, the return application was denied because the court felt that the 

grave risk exception had been satisfied with evidence of violence perpetrated against the 

mother.163 The case of Van de Sande v Van de Sande164 is important for how the court viewed 

family and domestic violence and the grave risk exception. The court made the grave risk of 

harm exception acceptable in cases of family and domestic violence by recognising that such 

family and domestic violence can harm a child psychologically, and potentially physically, 

because of the greater likelihood that a spousal abuser will also likely abuse a child. That case 

is also relevant because the court did not place the policy considerations of narrowly 

interpreting the Convention over and above the wellbeing of individual children by overly 

limiting the grave risk exception through such barriers as evaluating the laws of the country 

of habitual residence, and then issuing undertakings for the parties to agree to as part of the 
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return order. I would argue that the court properly placed children first by restoring the grave 

risk of harm exception to its proper scope under the Convention.165 

The court found that there was sufficient evidence to establish a prima facie claim of 

grave risk of harm to the children under the ICARA because the father’s propensity for 

family and domestic violence and his disregard for the children’s welfare (which he displayed 

by choking and beating their mother in their presence) meant the children would likely face a 

grave risk of harm if they returned to Belgium. The court considered the existing case law to 

state that it should focus exclusively on whether the children could and would be protected in 

Belgium if they were returned. It ruled, however, that this was not the correct approach to 

take, being at odds with the language of the Convention and the United States’ implementing 

legislation. The court held that a Requested State where an abused parent has removed or 

retained her children ‘should conduct an evidentiary hearing before ordering the return of the 

children, so as to determine whether the children, if returned to their home country, would 

face grave risk of harm and inadequate safeguards for protection’.166  

The court in Van de Sande cited an article by Weiner,167 with approval, along with an 

article written by Hoeggers,168 both of which discussed the insufficiency of undertakings 

made by an applicant father. The court held that to give custody of the children to the father 

when they were at great risk of harm from him, on the basis that they would be protected by 

the police in the other jurisdiction, would be to act on an unrealistic premise. The court ruled 

that the Requested State (the United States) must satisfy itself that the children would in fact, 

and not just in theory, be protected if returned to their father’s custody. In discussing whether 
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a return order could be made with conditions attached that would supposedly safeguard the 

mother and children, the court suggested that in cases of child abuse, the presumption should 

be against such an outcome. 

Further change was made in the United States in September 2005 when the Hague 

Convention Chapter Advisory Committee of the Washington Courts issued a report169 setting 

forth strong arguments in support of the recent trend in United States courts against returning 

children whose mother had fled with them from family and domestic violence.170 Not long 

after that, in February 2006, the Third U.S. Circuit Court of Appeals issued an important 

ruling in Re Application of Adan,171 where it specifically endorsed the determination in 

Walsh172 that family and domestic violence against a mother may well create a grave risk of 

harm to her child. 

In 2012, another Hague case examined the grave risk exception in a situation of family 

and domestic violence. The US Federal Court for Minnesota heard the case of Acosta v 

Acosta173 and found that a grave risk of harm to children exists where an abuser shows a 

propensity for family and domestic violence, along with there being other risk factors. The 

court held that the father’s history of family and domestic violence in the presence of the 

children, escalation of violence, suicide threats and estrangement from the children was 

sufficient evidence of a high risk of harm to the children. 

 
169  Entitled: The Hague Convention on International Child Abduction: A Child Return and the Presence of 
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Another important development occurred in 2012 when research was published on how 

children are affected by parental violence and separation. Bruch wrote that neurobiological 

research on the developing brain of a child shows that return orders which (1) disrupt the 

primary attachment bond between a child and their protective primary attachment figure, or 

(2) return children to other dangers can cause immediate detachment and cause health 

problems in children ranging from eating and sleeping disorders to heart disease, depression 

and suicide attempts. Bruch argued that this was not what the drafters of the Hague 

Convention had envisioned.174  

There has also been change in Hague policy in the United States since 2000, due to 

important developments in the opinions of American scholars – for example, Weiner has 

written that the Hague Convention: 

was drafted based upon the prediction that a non-custodial father, or a father 

who was unlikely to win custody, would typically be the abductor. Therefore, 

the Hague Convention’s ‘remedy of return’ was supposed to quickly return 

abducted children to their habitual residences, and usually to their primary 

caregivers.175  

While the Convention’s remedy of fast return of a child seems to work well if the 

abductor is a non-custodial father, it is inappropriate and unjust when the abductor is a 

primary carer mother seeking to protect herself and her children from family and domestic 

violence.176 Weiner has written that, ‘In such a case, the remedy of return puts the survivor’s 
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most precious possession, her child, in close proximity to her batterer, either without her 

protection (if she does not return), or with her protection, which thereby exposes her to 

further abuse.’177  

As recently as 2020, Weiner wrote that it would not be too difficult for judges in 

the US to rule in a domestic violence victim’s favour when adjudicating a Hague case 

involving the article 13(b) defence.178 Weiner said that judges could exercise their 

legally authorized discretion by:  

(1) understanding that domestic violence is relevant even if the child is not a 

direct victim of abuse; (2) acknowledging that perpetrators can be dangerous even 

when the physical violence is not frequent and severe; (3) recognizing that 

domestic violence short of physical attacks is harmful to direct victims and their 

children when there is coercive control; (4) appreciating that domestic violence 

need not always recur for harm to materialize, but that it probably will recur; (5) 

using the ‘intolerable situation’ language in article 13(b) when appropriate; (6) 

considering the harm to the child from separation from the protective parent; (7) 

acknowledging that protective measures are often a chimera; (8) finding a 

survivor’s testimony credible even when not corroborated or consistent; (9) using 

a preponderance of the evidence standard to find predicate facts; and (10) 

applying the article 13(b) standard as written, without unwarranted gloss. 

In further support of Hague reform in America, academics Shetty and Edelson179 

forcefully presented their argument that the weight of the emerging social science evidence 
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and US public policy presented much broader ideas about what is meant by a child’s best 

interest. Therefore, so too must there be an interpretation of the Hague Convention that 

prevents an abused woman from being compelled to return her children to an abusive partner 

in a country which did not protect her or her children from violence.  

The 2016 US case of Gomez v Fuenmayor180 is an example of the continuing trend of 

courts in the United States to accept that family and domestic violence against a mother is 

equivalent to a grave risk of harm to her child. The US Court of Appeals held that even 

though a child is not directly harmed by violent conduct against a parent or their family, the 

child may be subjected to grave risk of physical and psychological harm as a result of that 

domestic violence.181 

There has also been comment by American judicial officers on the way the Convention 

is being administered in the United States. Judge Mary Sheffield has written about ‘the 

formation of the International Hague Network of Judges’ and ‘why it is crucial in the 

advancement of the Convention’s goals, and, specifically, what it does to educate judges and 

facilitate communication between judges, and how the IHNJ can facilitate the return, 

including providing information on services, procedures, and protections offered in the 

countries of return’.182 

Clearly, courts with Hague jurisdiction in the United States are becoming more 

accepting of the social science argument that domestic and family violence committed against 

a mother can be a grave risk of harm to her child – so much so that a return order cannot be 

made for the child. Just as in the United States, some countries in the European Union have 
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dealt with Hague matters involving survivors of domestic and family violence, and there has 

been change around the interpretation of the Convention by courts with Hague jurisdiction. 

Europe 

As with the United States, approximately 13 years ago there was a shift away from 

interpreting the Convention in a narrow manner in matters involving women survivors of 

family or domestic violence by a European court, which adopted the best interests of the child 

test for Hague cases. This significantly altered the jurisprudence in this area. The 2007 Swiss 

case of Neulinger and Shuruk v Switzerland,183 decided by the European Court of Human 

Rights, involved a Jewish mother who had fled from Israel to Switzerland with her child. She 

believed her child was in imminent danger of family or domestic violence as her child’s 

Israeli rather was preparing to take the child to an ultra-orthodox Jewish community in Israel 

known for its zealous proselytising. The father brought an application for return of the child. 

The court held that the Hague Convention was now subject to its obligation to consider 

general principles of international law and other human rights instruments.184 It also held that 

the Hague Convention ‘cannot be interpreted in a vacuum’, and that the ‘best interests of the 

child must always be paramount’. This was a major turning point for Hague cases among 

jurisdictions that are subject to the European Court of Human Rights. There was some hope 

that this case could be very persuasive in Australian courts, as it was handed down by a full 

court of 17 judges and was a majority decision of 16 to one.185 However, after researching 

Australian Hague case law decided since 2007, I did not find that it had been raised in any 

reported Australian decision.  
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Although the decision in this case gave hope to those who advocate for this type of 

change to the traditional judicial approach to Hague cases, there was also some concern about 

its effects. Fleming186 was concerned about this decision in the pre-Brexit United Kingdom, 

stating that due to the Neulinger decision, ‘subsequent decisions from the European Court of 

Human Rights appear to endorse the “best interests” approach, which diverges from the 

original purpose and aims of the Convention’.187 She stated that contradictory interpretations 

of the Hague Convention would create legal uncertainty, which is potentially detrimental to 

victims and survivors of family and domestic violence and their children. However, she did 

not articulate how or why judicial change in this area could be detrimental to victims of 

domestic and family violence or their children. 

It would seem that courts in Europe and the United States have begun to interpret the 

Hague Convention more compassionately in relation to family and domestic violence. This 

change was even noted by the Hague Conference on Private International Law in its 2011 

Reflection Paper,188 which discussed the effects of family and domestic violence on children. 

It states that,189 ‘Children who are part of a family where adult family and domestic violence 

is found are at greater risk of being exposed to physical harm themselves.’ It also states 

that190 a World Health Organization (WHO) study on family and domestic violence in ten 

countries noted that, ‘Violence against women has a far deeper impact than the immediate 
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harm caused … It has devastating consequences for the women who experience it, and a 

traumatic effect on those who witness it, particularly children.’191 

The WHO paper found that being exposed to violence as a child can also have 

detrimental effects in adult life: 

A body of social science research supports such observations, and it is reported 

in this literature that there are correlations between a child’s exposure to family 

and domestic violence, whether direct or indirect, and contemporaneous 

childhood and later problems in adult life. Such problems may include higher 

rates of ‘aggressive’ and ‘antisocial’ and ‘fearful and inhibited’ behaviours 

among children, ‘lower social competence’ and higher than average rates of 

‘anxiety, depression, trauma symptoms and temperament problems.192 

New Zealand 

Some dramatic changes with regard to the Hague law and family and domestic 

violence-related abductions have occurred recently via the New Zealand courts. In 2020, a 

significant breakthrough regarding judicial interpretation of the grave risk exception came in 

the form of a case from New Zealand, called ‘the case of Jane’,193 in which the appellate 

court showed that judicial consideration of the mother’s history as a family and domestic 

violence survivor and her post-Hague future was not off limits when interpreting the grave 

risk exception and the court declined to order the return of the child.194 As discussed, courts 

in developed countries have set a very high threshold for triggering that clause, in that a 
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fleeing mother has to prove that the child themselves would be at risk of harm if sent back. 

The fact that the mother was a survivor of serious family and domestic violence and may 

have been forced to return to that same situation, plus the impact that may have had on the 

child is usually disregarded by courts. However, in the case of Jane, the New Zealand Family 

Court did consider those issues and ruled in the mother’s favour. The father appealed this 

decision to the New Zealand High Court, which overturned the lower court’s ruling. The 

mother then took the matter to the New Zealand Court of Appeal, where her appeal was 

successful, and her child did not have to return to Australia. 

Judges Koch, Brown and Goddard asked wide-ranging questions about the mother’s 

access to support if she returned to Australia: Would she have financial support? What would 

her living arrangements be? Would she have social support or have friends or family with 

her? They were also concerned about the impacts of all of that on her child. It was of 

significant note that the judges questioned the applicant father about his criminal history, 

outstanding charges he was facing and previous Family Court orders. This unorthodox 

approach by the judiciary was very unusual because it put the burden of proof back on the 

father. The decision in this case gives significant hope to those who advocate for a much 

deeper investigation by courts into the character of the applicant father, and also what a 

mother’s post-Hague life will be like and how that will affect how she can parent her child. I 

hope that the 2020 case of Jane will have wider implications for future Hague Convention 

cases heard in New Zealand, Australia and other Contracting States. 

Such examples of how there can be variations in judicial interpretation of the grave risk 

exception are of great importance to the women who participated in my PhD project, as in the 

conclusion to this thesis I recommend that Australian courts interpret the Convention in a 

more sensitive and compassionate manner with respect to family and domestic violence-

related abductions, taking into account that family and domestic violence is endemic in 
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Australian culture. This can only be possible with legislative change, or via the judiciary, if 

lawyers become more assertive in citing and arguing international cases that support the 

position of mothers fighting against return applications.  

Recent innovation at The Hague 

In early 2020, after four decades and many cases involving women fleeing domestic 

and family violence with their children, the Hague Conference on Private International 

Law195 (the HCCH) finally acknowledged that domestic violence-related abduction was a 

major problem for lawyers. It also recognised that women caught up in the Hague legal 

process often raised the grave risk of harm and intolerable situation exception. The solution 

the HCCH came up with was to produce a practitioner’s guide for such cases, called The 

Practitioner’s Guide to Good Practice for Article 13(1)(b). Although the HCCH announced 

that the guide came about because of the ‘increasing use in recent years of this defence in 

child abduction cases’,196 the guide did not encourage change or amendment to the Hague 

Convention’s approach to abused women who flee DFV with  their children. It has even been 

described as an uneven and insufficient tool.197 It does, however, contain a broad definition of 

‘domestic and family violence’: 

The term ‘domestic violence’ or ‘family violence’ may, depending on the 

definition used in the relevant jurisdiction, encompass a range of abusive 

behaviours within the family, including, for example, types of physical, 

emotional, psychological, sexual and financial abuse. It may be directed towards 
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the child (‘child abuse’) and towards the partner (sometimes referred to as 

‘spousal abuse’ or ‘intimate partner violence’) and other family members.198 

Although it is disappointing that a practice guide was the only reform to come about, 

it does demonstrate the beginning of acceptance of this problem within the Hague processes. 

Conclusion 

This chapter discussed how the Convention has been implemented, beginning with an 

overview of the Hague Convention, including its history and objectives. It then examined 

Australia’s approach to implementing the Hague Convention, and in particular how 

Australian judges with Hague jurisdiction strictly interpret and narrowly apply the 

Convention in cases involving women who escape situations which pose a grave risk of 

continued harm to them and their children. I then discussed several reported cases199 that 

highlight the shortcomings of Australia’s judicial preference for strictly enforcing the 

Convention. Finally, I contrasted Australia’s approach to implementing the Hague 

Convention with the approach taken by some other jurisdictions and demonstrated how these 

countries are interpreting the Convention in matters involving family and domestic violence 

 
198  HCCH (2020), p 9. 

199  Murray & Director of Family Services ACT (1993) FLC ¶92-416; Department of Community Services 

& Hadzic [2007] FamCA 1703; Director-General, Department of Community Services & Timms (aka Black) 

[2008] FamCAFC 132; HZ (Appellant/Mother) & State Central Authority [2006] FamCA 466; Department of 

Family and Community Services & Luzzatto [2013] FamCA 1016; Department of Communities, Child Safety 

and Disability Services & Martinez [2017] FamCA 1; Gsponer v Director General Department of Community 

Services Vic (1989) FLC 92-001; McDonald v Director-General, Department of Community Services, NSW 

[2007] FamCA 1400; State Central Authority & Papastavrou [2008] FamCA 1120; State Central Authority & 

Perkis [2010] FamCA 649 and Department of Community Services & Harris [2010] FamCA 261.   

http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FamCA/2017/1.html?stem=0&synonyms=0&query=FamCA%201993%20103%20or%201993%20FamCA%20103
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FamCA/2017/1.html?stem=0&synonyms=0&query=FamCA%201993%20103%20or%201993%20FamCA%20103


 58 

in a more compassionate manner than is occurring in Australia, which is significantly more 

beneficial to women survivors of domestic and family violence and their children. 
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3 

Feminist legal studies, feminist research and this study 

Introduction 

The Hague Conference on Private International Law began investigating the issue of 

child abduction from 1976.200 The drafting of the Hague Convention ensued during the late 

1970s, and it came into force at the end of 1980.201 At this time, the second wave of 

feminism, of which feminist legal theory – or feminist jurisprudence – is a sub-set,202 was 

evolving into a social and political force for women. Fineman wrote about early feminist 

jurisprudence that the majority of early feminist legal theorists had an objective to ‘outlaw 

biased treatment and provide laws that allowed women equal opportunities with men’. 203 In 

1981, Anne Scales postulated that feminist jurisprudence had evolved due to ‘the necessity of 

making a feminist evaluation of our jurisprudence and of taking a jurisprudential view of 

feminism’.204  

Applying the lens of feminist jurisprudence to the Hague Convention has allowed me to 

look beyond reported Hague cases to consider the impact of the Convention on the lives of 

women and children who have been subjected to it. This informed the methodology for my 

empirical work, in-depth interviews with my women participants, which enabled them to tell 

their stories not only as legal subjects, but also as mothers and women. In this chapter, I will 
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first situate this thesis in the context of feminist legal theory before describing the 

methodology I adopted, explaining its feminist underpinnings. 

Feminism as relevant to legal theory and my thesis 

As this thesis explores women-centred and orientated knowledges, there must be a brief 

discussion of feminist epistemology: 

Feminist epistemology studies how gender influences our understanding of knowledge, 

justification and theory of knowledge; it describes how knowledge and justification 

disadvantage women.205  

Feminist epistemology deals with the fundamental way that knowledge is generated 

that excludes, marginalises and dismisses women and women’s experiences of the world. 

Knowledge is never value neutral or external to the social and political milieu that it emerges 

from.206 Feminist epistemology takes core feminist concepts such as patriarchy and considers 

how that has influenced knowledge of the world that privileges men and masculine world 

views.207 There are two, connected agendas to feminist epistemology. The first is critical. The 

revealing the patriarchal and male-centredness of establish knowledges. The second is 

creating a legitimate space for non-patriarchal and women-centred knowledges.208 

A particular area that has been influenced by feminist epistemology is legal knowledge 

and criticisms of legal knowledge. Feminist legal researchers drawing from insights into 

feminist epistemology have identified that legal knowledge and legal research methods have 

emphasised masculine forms of knowledge, and marginalised and silenced feminine 
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understandings and women’s voices. A particular emphasis has been on how traditional 

forms of legal analysis have constructed the understanding of law as abstract, and acontextual 

rules that should be applied without consideration of broader notions of justice or the impact 

on the vulnerable.209  

This is starkly evident when considering the Hague Convention. The imagined active 

agent was a man. The imaged passive victim was a woman. It was paternalist in motivation 

and underlying conception. This means when required to deal with the messy reality of 

women’s lives it fails and causes more harm. As was traversed in Chapter 2, rather than being 

a law emergent from and through women’s lived experiences and listening to their voices, it 

imposed an abstract, process orientated mechanism that explicitly does not want to consider 

the substantive justice of the women’s circumstance. It is because of this obvious flaw with 

the Hague Convention as it applies to women survivors of family and domestic violence, that 

the research that informed this project is explicated and located within feminist and legal 

feminist scholarship. 

It is not possible in this chapter to traverse all the different concepts of feminism that I 

considered in building my analysis. However, feminist literature provides many ways to 

examine the Hague Convention and its implementation. First-wave feminism began in the 

late nineteenth and early twentieth centuries. During this wave, women fought for admission to 

public office, universities and the professions, and were seriously focused on suffrage.210 A 

particular concern of feminists from the beginning, has been the relationship of women and 

women’s experiences with the law. Critiques of the law by American feminists date back to 

the 1840s, where it was described as being ‘an instrument of male supremacy’.211 Second-
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wave feminism, out of which feminist legal theory emerged,212 began as a movement during 

the 1960s women’s liberation movement213 and continued into the early 1990s.214  

Thornton states that it was ‘more diverse and far-reaching’215 than first-wave feminism. 

Liberal feminism (or equal treatment theory) emerged during the first wave, while radical 

feminism (or dominance theory) came from the second wave. More recently, other branches 

of feminism have appeared – including cultural feminism, which insists that ‘women’s 

characteristics and values are for the good, indeed are superior and ethically prior to men’s, 

and should be upheld’.216 I will briefly describe liberal feminism, radical feminism and 

cultural feminism, and look at how they illuminate an understanding of the Hague 

Convention. 

Essentially, liberal feminism is about equality. It assumes that ‘all the rights and 

privileges which men enjoy, as individuals, under a liberal political system should be 

accorded to women’.217 Martha Fineman’s challenging critique of family law in the United 

States situated the gains of liberal feminism as part of the problem faced by mothers in the 

late twentieth century: 

The unanticipated by product of earlier liberal feminist attempts to achieve 

economic equality has been that the new images of Mother operate to 
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disadvantage many women encountering the law in the context of nonmarket 

circumstances.218 

She explained that these women were ‘caretakers, nurturers who live lives of 

dependency – their child’s and their own – which is generated by their roles as Mother’, 

while the institutions within they must operate – ‘worlds of work and market, are places in 

which there are no mothers’.219 

I argue that the Hague Convention reflects liberal feminist theory because on its face it 

is gender-neutral, appearing to apply to men and women equally. However, as Chapter 2 has 

shown, when it is applied in practice by judges to abused women, it can have a distinctly 

discriminatory effect because of the very different lives that many men and women lead. In 

the next section, I will demonstrate how feminist legal theory teases out this concern by 

revealing the consequences of laws for the real lives of real women.  

Radical feminism emerged in the late 1960s and essentially lasted until the early 1990s. 

Catharine MacKinnon’s profound work Feminism Unmodified: Discourses on Life and 

Law220 ‘constructed a “grand” theory of women’s oppression in which she has identified the 

critical issue which constitutes that oppression as sex’.221 She argued that the issue was not 

whether women and men were different, because gender ‘is a matter of dominance, not 

difference. Men and women are equally different, but not equally powerful.’222 
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Radical feminist theory would argue that, while the Hague Convention appears to be 

gender neutral, by failing to understand the reality of an abused woman’s actual life 

circumstances, it is deeply misogynist and facilitates patriarchal men to use it as a weapon to 

hurt women. It is important to note, though, that a radical legal feminist critique of the 

Convention has its limitations, particularly in terms of how it constructs the experience and 

subjectivity of the women caught up in a convention matter. Under a radical legal feminist 

critique, these women are considered victims of an oppressive patriarchal system that 

controls not only women’s bodies, but how they see themselves. From a radical feminist 

perspective, women who care about children and relations are possibly seen as suffering a 

false consciousness that ties them to the patriarchal system.  

There is a danger of judging women who escape abuse with children as conforming to 

traditional gender norms that undermine any real sense of freedom or liberation for women. 

There is much of value in a radical legal feminist critique of the Hague Convention and its 

implementation in Australia; however, the danger of this approach lies in its potential 

diminution of actual women’s lived experiences and subjectivity. It is because of this concern 

with radical legal feminism that cultural legal feminism developed in the 1980s and is often 

seen as part of the third wave.223 It has been described as ‘the ideology of a female nature or 

female essence re-appropriated by feminists themselves in an effort to revalidate undervalued 

female attributes’.224 The theory emphasises ‘the differences between men and women, 

whether the biological differences related to childbearing or the cultural differences reflected 

in social relationships’.225 Furthermore, cultural feminists believe that ‘gender neutral laws 
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can keep women down if they do not acknowledge women’s different experiences and 

perspectives’.226 

These feminists urge a concept of legal equality in which the law accommodates ‘the 

biological and cultural differences between men and women’.227 It has been stated that the 

cultural feminist theory in law ‘drew on the “different voice” scholarship of psychologist 

Carol Gilligan, who advanced the theory that girls are taught to value empathy, compassion, 

preservation of harmony and a sense of community, while boys are taught to privilege 

abstract moral principles, rights, autonomy and individualism. Gilligan theorised that girls 

grow into women who reason with ‘an ethic of care’, and boys become men who reason with 

‘an ethic of justice’. Men value abstract rights, while women appreciate human 

relationships.228 

Robin West describes a ‘separation thesis’ as describing the way human beings have 

traditionally been viewed in the law – and how men feel it is to be a human being: 

a ‘human being’, whatever else he is, is physically separate from all other 

human beings. I am one human being and you are another, and that distinction 

between you and me is central to the meaning of the phrase ‘human being’. 229 

Furthermore, Scheman said, ‘Individuals are “distinct and not essentially connected 

with one another”.’230 In contrast, West theorised that cultural feminists ‘subscribe to the 
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“connection thesis”’.231 She considered that ‘perhaps the central insight of feminist theory of 

the last decade has been that woman are “essentially connected”, not “essentially separate”, 

from the rest of human life, both materially, through pregnancy, intercourse, and breast-

feeding, and existentially, through the moral and practical life’.232 

It should be noted, however, that West does not essentialise. The separation and 

connection thesis are not binaries – they are poles on a continuum. The pure theories of 

connection and separation are ideals that are never manifested in any human being. Within 

this framework, all humans are separate and connected to a degree. 

The point made by West is that at this cultural moment, women tend to be socialised 

with expectations closer to the connection end of the spectrum, while men are socialised to be 

closer to the separation end of the spectrum. That is why women’s actions as mothers collide 

with the Hague Convention. While liberal and radical feminists might encourage women to 

live their own lives, cultural feminists and the connection thesis validate women’s choice to 

protect their children as part of living their own life. It could be argued that they have no real 

choice because they are compelled to act based on a sense of care for their children. 

My thesis generally adopts a cultural feminist perspective because it is about women 

who are threatened with potential international separation from their children and loss of their 

children to an abusive former partner. Of course, it cannot be stated conclusively that the 

connection thesis applies to all women. However, it is important to my study because in 

relation to the women being interviewed, questions about ‘connection’ define their actions in 

fleeing abuse with their children, how they have seen the law operate and how they have been 

treated by the law.  
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It is from a cultural legal feminist location that the desire to know the experiences of 

such women is found. True to this location, my thesis prioritises the voice and experience of 

women as purposeful and meaningful legal subjects, and it is this that orientates the research 

methods used to articulate and then respond to the research question: What are the impacts on 

the lives of women and children who have experienced domestic and family violence and 

been subject to the Hague Convention legal process? 

In the next section, I consider the Convention, applying feminist legal theory to its 

creation, provisions, implementation and outcomes. 

Feminist legal theory and the Hague Convention 

Feminist legal theory proposes that the law is inherently and historically an oppressor 

of women. As Smart opined in her classic text, Feminism and the Power of Law: ‘In resorting 

to law, especially law structured on patriarchal precedents, women risk invoking a power that 

will work against them rather than for them.’233 

The history behind the Hague Convention and the case law I discussed in Chapter 2 

shows how a law that was enacted partly in an effort to protect mothers and their children 

from being separated by affluent and powerful fathers has itself become the separator. 

It could be said that feminist legal theory/jurisprudence arose from women’s distrust of 

the law. It grew during the second wave of feminism, emerging in legal academic scholarship 

in the early 1980s.234 Judith Baer suggests that, ‘Feminist theorists who distrust “the law as it 

is” share three fundamental premises.’235 The first is that ‘conventional legal doctrines’ have 

been ‘developed by men in a society dominated by men’ and ‘have a fundamental male 
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bias’.236 The second is that ‘women’s lives … are so different from men’s lives’ that these 

male theorised laws do ‘not fit women’s concrete reality’.237 The third is that ‘the 

development of feminist theory requires that women produce theory from their own 

experience and perspective’.238 

Feminist theorists have always understood that even when laws are ostensibly gender-

neutral, they often operate against women. This does not mean men intentionally conspire to 

disadvantage women239 – women’s lives are simply invisible to them. A well-known example 

of this was the 1979 ground-breaking work of Lenore Walker in developing her theory of 

‘battered women’s syndrome’.240 In her much later work, The Battered Woman Syndrome, 

Walker writes that it is  

important to recognize that many battered women who become so desperate that 

they kill their abusers in self-defence have developed learned helplessness … 

They reach for a gun (or sometimes it is placed in their hands by the batterer) 

because they cannot be certain that any lesser action will really protect 

themselves from being killed by the batterer.241 

Another early feminist theorist captured perfectly how the reality of these women’s 

lives should invoke the defence: 
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The defence which is asserted is self-defence, not that the woman was a battered 

woman. What must be proved is that at the time of the incident, the woman 

reasonably perceived her life to be in imminent danger. Thus, while the history 

of abuse does not justify the use of deadly force, it does provide the woman 

with the knowledge to reasonably perceive that she is in imminent danger of 

death or grievous bodily harm.242 

Walker’s original explanation of ‘learned helplessness’ – which emphasised women’s 

inability to leave and take control of their lives – has been critiqued over three or four 

decades.243 However, her insights have led to changes in case outcomes, jurisprudence and 

legislation in a range of countries, including Australia.244 

In discussing the male bias of the law, Baer states, ‘Feminist jurists who accept the 

premise of male bias insist on ‘asking the woman question … to identify the gender 

implications of rules and practices which might otherwise appear to be neutral or 

objective.’245 In other words, it requires thinking about who the laws might actually work for 

– that is, for women with children to care for or women with less access to financial resources. 

Furthermore, the ‘woman question’ exemplifies the result-oriented jurisprudence that 

conventional jurisprudence condemns.246 What are the consequences of the law for women? 

Does it impact more adversely on women than on men? Baer says, ‘Whether or not male 

decision-makers conspire to disadvantage women, policies designed for men have fit badly with 
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women’s lives.’247 This seems to be an apt description of what happened in the design of the 

Hague Convention, which is an example of how conventional legal doctrines do not fit women’s 

reality due to differences in the lives of men and women. 

Bartlett said that ‘asking the woman question is designed to expose how the substance of 

law may silently and without justification submerge the perspectives of women and other 

excluded groups’.248 Bartlett further stated, ‘Feminists across many disciplines regularly ask a 

question – a set of questions, really – known as “the woman question”, which is designed to 

identify the gender implications of rules and practices which might otherwise appear to be neutral 

or objective.’249 

In asking the woman question of the Hague Convention, I would argue that this law, which 

was drafted to protect children, does not have a neutral effect when applied to their primary carer 

mothers who survivors of domestic or family abuse. In fact, the Convention hurls these women 

into a tsunami of suffering. I felt the best way to illustrate how a supposedly neutral law could 

have devastating consequences for women was by interviewing women who had been victims of 

the Hague Convention to have them tell their story from their perspective.  

The study 

The general consensus of feminist scholars is that feminist research should not just be 

about women, but for women and, where possible, with women. More specifically, it has 

been said that feminist research is supposed to ‘adopt critical perspectives toward dominant 

intellectual traditions that have in the past ignored and/or justified women’s oppression’. 

Feminist research is committed to women empowering women, and feminist legal researchers 
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use quantitative and qualitative methods to document and report on the experiences of 

women in order to understand how law affects them. It is for these reasons that I used 

feminist legal methods for this project, which investigates the impacts on the lives of women 

and children who have experienced domestic and family violence and been subject to the 

Hague Convention legal process. 

Although quantitative research methods are frequently used in feminist research, 

feminist researchers also use qualitative methods because they are more ‘suited to reveal and 

understand experiences of women in contemporary society and adequately address their 

needs by allowing subjective knowledge’.250 Feminist qualitative research methods can 

include interviews, recording life histories, using focus groups and conversational analysis, 

diaries, letters, documents and texts, questionnaires and statistics, content analysis, oral 

history, ethnography, discourse analysis, and participant and non-participant observation.251  

Interviews as method 

As a feminist legal researcher, I chose to undertake in-depth semi-structured 

interviews conducted face to face, via telephone and via Skype. Feminist scholar Wambui 

states that:  

Although they are labour intensive, [interviews] are the best way of collecting 

high quality data. In-depth interviews are guided conversations utilizing open-

ended questions and various forms of informal probing to facilitate a discussion 

of issues in a semi-structured or unstructured manner.252  
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It is not uncommon for feminist legal researchers to choose to interview their subjects 

face to face for research purposes. Douglas has been using the qualitative method of 

interviewing individuals (and focus groups) for domestic abuse research since 2001.253 

Douglas’s methods involved recruiting women through domestic abuse organisations and 

interviewing them about their experiences with the law.254  

In 2010, Feminist Legal Studies published a special issue that reconsidered the work of 

Smart two decades on. Douglas took up Smart’s suggestion to look at how the law works in 

practice by examining the way the law in Queensland Australia actually worked for domestic 

abuse victims when they were involved in prosecutions of domestic abuse offences. Douglas 

found that women and children who seek redress through the criminal justice process find the 

process at best ambivalent and at worst destructive. However, she also shows how, in the 

Queensland context, women sometimes find their way to feminism and personal 

empowerment by going to the law. Since then, Douglas has examined the operation of the 

law using more empirical and/or field related methods, including a study of the journey of 

65 victims of domestic abuse through various aspects of the Australian legal system. Her 

deep engagement with these women allows exploration of what happens after the legal case 

has concluded. 

Some American researchers have also used qualitative methods for projects involving 

domestic abuse and the Hague Convention. For their investigation into the situation of four 

Latin women who were domestic abuse survivors responding to Hague Petitions in the 

United States, Lindhorst and Edleson recruited through lawyers who had been involved in 
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recent Hague cases. 255 Those who met the criteria were interviewed via telephone, as most 

were outside the United States. The women were paid $100 for completing the interviews, 

which were audio recorded. They also received free legal assistance through a women’s 

shelter and/or a private religious charity.  

The researchers concluded that even though the Hague Convention is supposed to 

protect children and their custodial parents, in practice it is being used by fathers against 

abused mothers, who are the primary custodians of their children, and causing them great 

hardships. They recommended changes to the Hague Convention law to ensure the safety of 

abused women.256 My research also seeks to highlight how women and children facing the 

Convention need to be better protected under the law, because I witnessed personally how 

destructive the Convention can be when my sister and her baby had their lives shattered by 

the Hague Convention. 

Why I undertook this research 

I was born in Brisbane into a blue-collar Anglo-Australian and First Nations family. 

My grandparents were descendants of the Gubbi and Wakka nations. I am the eldest of five 

children – four girls and one boy. Growing up, my sisters and I were best friends. Our home 

was filled with love and laughter and I always felt valued. My parents had not been given the 

opportunity to finish high school, yet they went on to run successful businesses related to 

building and construction for almost 20 years. They were each other’s first love, and they had 

a strong bond that lasted until my father died suddenly at work at the age of 49. My mum 

passed away on 30 May 2021 as I was finalising this thesis. I miss both my parents 

enormously. 

 
255  Lindhorst and Edleson (2012), p 77. 

256  Lindhorst and Edleson (2012), pp 211–231. 



 74 

I had planned to become a lawyer from the age of 15, because I was fascinated by 

social justice and human rights. I was a straight A student focused on obtaining a tertiary 

education. However, I was forced to leave high school after completing Grade 10 due to the 

intense bullying from other girls to which I was regularly subjected to (emotional, 

psychological and physical). I then spent the next 14 years working in menial jobs to support 

my family because after my father died we had no income and my mother’s health began to  

deteriorate. Almost instantly, I became her full-time carer. I was also responsible for the care 

of my younger sisters. Consequently, my dream of becoming a lawyer started to fade away. 

One of the worst jobs I had during my twenties was working at a chicken processing 

plant where I worked in the evisceration room. I performed that tedious work for three years, 

until I was 28 years of age, the whole time dreaming of the day that I would never have to 

enter that factory again.  

I hated everything about the chicken factory job – except the pay, which was rather 

generous. Ironically, in the years since leaving that factory, when I have come to reflect on 

the years I spent there, I feel thankful for what that dirty job instilled in me: diligence, 

resilience, humility, a work ethic, gratitude, maturity and a good sense of humour. I set some 

huge goals for myself during that time; however, I never envisaged myself being given the 

opportunity to not only achieve a law degree, but also a Master of Laws (Research) and a 

PhD. My father would be very proud that I never gave up on my education goals, despite 

everything life threw at me after he left our family. 

I chose to write about the Hague Convention because my own sister had her life 

wrecked by the Hague Convention. These were circumstances which I never foresaw, but 

which led me to my passionate interest in the Convention and the legal practices it authorises 

in party states. I had, of course, heard about domestic and family violence, but I was 

completely unaware of the devastating trauma that this kind of violence has on women and 
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children, and the large number of victims all around the world – until my sister became a 

victim of domestic abuse. Then she and her infant son then became victims of the Hague 

Convention because she tried to escape her abuser. Even though I had been a lawyer for 

13 years at the time my sister got ‘Hagued’, I had never even heard of the Hague Convention. 

However, when my sister became entangled in the Convention’s sticky web, I felt obligated 

to do what I could to help her and her son.  

My sister’s life-changing Hague experience set me on a path to research and write 

about the Hague Convention, and especially to think about how to reform it. I am passionate 

about helping to put an end to the pain and suffering this Convention brings to abused 

women, their children, and their wider families and friends. I was a witness to my sister’s 

experience of being a domestic abuse victim who was persecuted by an outdated patriarchal 

law. I supported her until she was free of the Hague Convention and her abusive partner. 

I have helped her to raise her son since his birth, so he and I share a very special bond. I am 

his aunt and his Godmother. Sharing this long and traumatic event with my sister and nephew 

engendered a desire inside me. I wanted to learn all I could about the Hague Convention and 

how it directly affects abused women and their children. In researching and writing my thesis, 

I have had the privilege of brave mothers recounting to me their experiences of being abused 

by their intimate partners, being abused by the Hague legal process and then being abused in 

their post-Hague life. 

I believe that personal and professional histories enabled me to listen carefully to the 

stories of my participants in the way I did and that they were the reason I could empathise with 

them. My own life journey, which involved a level of hardship and being personally impacted 

by the Hague Convention, helped me to understand that adopting a feminist methodology and 

engaging with women so they can tell their stories was something I could do.  
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The ethics process 

Before I could begin to recruit women participants for this research, I had to prepare 

and submit a lengthy and detailed application to the university’s ethics committee to obtain 

permission. Griffith University conducts research in accordance with the National Health and 

Medical Research Council (NHMRC) guidelines on research involving humans. Along with 

my application, I included a detailed recruitment strategy and a package of four documents 

that I had prepared for prospective participants (Appendix 3).  

My ethics process took many months because my thesis involved recruiting and 

interviewing vulnerable subjects. My primary ethical consideration was to communicate that 

participation in the project was independent and at arm’s length from any professional 

support the participant was receiving. I established this during recruitment by clearly 

identifying that I was a doctoral candidate with Griffith University; by clearly explaining 

during recruitment that participation in the project was at arm’s length to professional support 

services; and by ensuring that the Project Overview provided to participants clearly identified 

Griffith University as the responsible institution and making clear that participation was 

independent of the participants’ professional support.  

My ethics process began in mid-2017 and at the end of March 2018 I was given full 

approval to begin recruiting volunteers. My approval reference is: GU Ref No: 2018/234. 

Once I received ethics approval to locate volunteers, my next task involved preparing a 

recruitment plan. 

Recruitment 

In order to locate suitable women participants, I had to develop a detailed plan, as I 

knew finding women who met my criteria was going to be a challenging task. Initially, I 

identified suitable organisations to approach for assistance in finding and contacting women 

who had a recent Hague experience. I decided to first access the Family Court website and 
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locate recently reported Hague matters. I then made a list of lawyers who had been involved 

in recent Hague cases. Some worked for community legal organisations, in Brisbane and 

interstate, and some were in private practice in family law firms in Brisbane, Sydney and 

Melbourne. I prepared different types of introduction letter (see Appendix 3). One was 

addressed to lawyers who had represented women who had been respondents in Hague 

matters and had been successful. I managed to locate a few lawyers who had represented 

abused women and won their Hague case. The second letter was addressed to lawyers who 

had represented respondent women and lost. The letters outlined what my thesis was about, 

and I sent letters to 30 lawyers, including an information package for them to peruse. I 

inquired whether any of the women they had represented in a Hague matter would be willing 

to tell me about their Hague experience. I received only a few responses, which was 

disappointing as I had spent a significant amount of time and energy preparing the 

correspondence. I found three volunteers through this approach. I also prepared and sent 

letters to selected lawyers asking whether they would be agreeable to being interviewed by 

me about their perspective on the Hague Convention and the way it treats women victims of 

domestic abuse. I received a few positive responses. 

Another method I used for recruiting women participants was to approach women’s 

domestic abuse support agencies and women’s shelters, where I had made personal 

connections. I recruited three participants through this approach. As I had been given 

permission to utilise social media to locate participants, I created a Facebook page 

specifically for my thesis called ‘Getting “Hagued” in Australia’, which I hoped would 

appeal to women who had been ‘Hagued’. I was hoping that the snowball effect would occur, 

– that is, when a suitable participant contacted me, they would then refer me to another 

woman who wanted to tell of her Hague experience, and I would pick up volunteers in this 
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way. The snowball effect did occur, and several women contacted me. However, only four 

women met all my criteria.  

I believe that the methods I undertook to find volunteers were the best ways to recruit 

for this thesis. Hague cases are extremely sensitive and emotional for abused women, and 

thus generally fly under the legal radar. Consequently, approaching lawyers and using social 

media proved to be the best ways for me to contact ‘Hagued’ women. 

After initial contact was made with a woman and I determined that she was a suitable 

participant because she had either been a respondent in a Hague case or had experienced legal 

systems abuse by being threatened with the Convention, she was supplied with a detailed 

information/consent package so she would have all the information she would need about the 

project to decide whether she wished to participate (see Appendix 3). 

The package included: 

1. a description outlining what my research thesis was about and what it hoped to achieve, 

including identification of the university, contact details for the researcher and contact 

details for support services 

2. an undertaking as to confidentiality and anonymity 

3. proof of ethics approval 

4. a list of open-ended questions I would be asking participants, and 

5. an Information and Consent Form for participants to sign and return to me as the 

researcher. 

These materials are reproduced in Appendix 3. 

If a woman agreed to participate, a mutually agreeable date and time was organised for 

a semi-structured interview so I could ask a series of questions about her experience as a 

domestic abuse survivor, her experience with the Hague legal process and her experience of 
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post-Hague life. If the participant was agreeable to recording the interview, the interview was 

digitally recorded using appropriate recording technologies. Some participants were 

interviewed face to face using my phone to record; some were interviewed over the telephone 

using a free voice recorder application which I downloaded; and some were interviewed 

using Skype. Half a day was set aside for each interview and only one interview was 

conducted per day. I was fortunate to locate ten women who met all the criteria for the thesis, 

and I quickly set up interviews with these participants in locations where they would feel 

comfortable or arranged to interview them over the telephone or via the internet. All these 

methods proved to be successful for collecting data. 

Interviewing the women participants 

Being a First Nations mature-aged feminist legal researcher, I found that feminist 

research methods were powerful in enabling me to gain rich stories that others might not 

obtain. I was empathetic while endeavouring to remain an objective researcher. For the 

women, it was very important that I would be using their stories to seek law reform in this 

area. 

It was my preference to conduct semi-structured face-to-face interviews when I could. I 

managed to do this with most of the participants. These interviews were recorded on my 

mobile phone using a free phone application that I downloaded. They were saved to the 

phone until transcribed and then deleted. I also used Skype for women living overseas. The 

first 15 minutes of the interview were spent on introductions and me telling the participant 

about myself and my thesis. Before the interview officially began, I thanked the participant 

for taking part. If they were agreeable to being interviewed, I informed the woman that her 

personal and identifying information would not be revealed in the thesis or in any 

dissemination material or activities. I also informed all participants that a copy of the thesis 

would be made available to them once it was finalised if they wanted to read it. 
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Pseudonyms and redactions of identifying information have been used to de-identify 

any findings presented in the thesis and in the dissemination activities. Once the participant 

was ready to begin the interview, I began recording. For the duration of the interview I tried 

to get the participant to remain focused on answering my questions about their experiences. I 

would begin by asking them about their experiences of domestic abuse with their ex-partner. 

This subject matter was extremely traumatic for the women to speak about and for me to 

hear. They often got very emotional and most of them cried when recounting the abuse that 

they and their children had suffered for many years. I often felt anxious during these 

discussions. This was particularly the case when I interviewed Joan, a First Nations woman 

like me, who was ordered to return her son to the United States. She became very upset when 

discussing how her son would be deprived of his culture and community because he would be 

living in another country.  

It was disturbing to me that the judge who heard Joan’s matter disregarded her concerns 

for her child’s loss of culture and community. It highlighted the kinds of challenges that First 

Nation women who are domestic violence survivors face when they are forced to interact 

with Australia’s settler court system, even though the problem of domestic and family 

violence for First Nation women is well known in Australia. In fact, it has been said that, 

‘The issue of family violence in Indigenous communities across Australia has been described 

at various times over the past decade as a ‘national emergency’, ‘Australia’s Tsunami’, and a 

‘national disgrace.’257 Outside of Australia, there is also strong interest in how international 

law is affecting First Nation peoples. For example, Anghie said that, ‘The field of Indigenous 

Peoples’ rights has transformed international law. This is reflected in recent developments 

relating to Indigenous Peoples across a range of areas of international law. For example, in 

 
257  Cripps and Davis (2012), p 1. 
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addition to the adoption of international instruments specifically concerning Indigenous 

Peoples, the United Nations and regional authorities now routinely interpret major UN human 

rights and regional treaties as establishing special protections for the rights of Indigenous 

Peoples.’258  

During my research, I only located two other instances of Hague matters involving First 

Nations children; in both cases the courts diminished or disregarded arguments made against 

returning the children on the basis that they would lose access to their country and their 

culture.259 It seemed clear to me that the Family Law Courts are inadequately prepared to deal 

with issues of indigeneity and culture because they are not educated about the importance of 

these issues to First Nations families. In taking my research forward in the future, I may wish 

to interview more First Nations women from other countries, such as New Zealand and 

Canada, to look at how the officials in their cases conducted their Hague matters. 

There were also moments during the interviews when I found myself feeling extremely 

disturbed, especially when some of the women revealed that they were raped by their 

intimate partners and their children were sexually assaulted by their fathers. It was also 

difficult for me sometimes, as a lawyer, not to offer advice, as I felt very sympathetic towards 

the participants. Although many of them had received or were receiving counselling, this part 

of their past was still very traumatic for them. When I found myself getting emotionally 

drawn into their stories, I would stop for a moment to reorient myself. I had to constantly 

remind myself that I was functioning in the researcher role and not the lawyer-advocate role. 

I sometimes struggled to remain objective and just collect my findings, but I never stopped 

 
258  Anaya, S. James and Antony Anghie, 'Introduction to the Symposium on the Impact of Indigenous 

Peoples on International Law' (2021) 115 AJIL unbound 116. 

259  Director-General, Department of Families, Youth and Community Care & Bennett [2000] FamCA 253; 

Sheldon & Weir [2011] FamCAFC 212. 
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trying to perfect my research interview skills and ask questions that would produce the 

findings I was seeking.  

I also had to keep the participants on track as they wanted to tell me details that were 

outside the framework of my research. I allowed them some time for that, but I persisted in 

getting the interview back on track. Most of the women told me that they felt relieved and 

empowered after their interview. All of them cried when recounting their experiences and so 

did I. Often I was left feeling very emotional and drained and it took a few days for me to 

recover my emotional and physical energy to move onto the next interview. I accessed 

counselling services through the university when I became upset in order to give me tools to 

use during the interviewing process and also when reading and rereading the transcripts. 

The second stage of the interview process involved a discussion about the women’s 

flight across international borders with their children and their desire to be back in their own 

country with family and friends, and most importantly to be at a distance from their ex-

partner. The women described how they were so happy and relieved to be in their home 

country, but that feeling was short-lived, as they then endured what they articulated was a 

distressing Hague legal process, or were subjected to legal systems abuse by being threatened 

with the Hague Convention if they did not comply with their abuser’s demands to 

immediately return their child.  

The final part of the interview process was a detailed description of what their lives 

were like post-Hague: after returning with their children, they had no home, no income, no 

support and several women had reduced contact with their children. Following these 

discussions, I was left feeling emotionally drained. However, when I was feeling deeply 

affected or troubled, I thought back to my days of working at the chicken factory where I 

spent hours fantasising about becoming a human rights lawyer to help women and children. I 
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found that those feelings empowered me to get through the interview process in a 

professional, yet empathetic manner. 

At this point I wish to briefly introduce the brave women I interviewed who trusted me 

with their stories: 

1. Alice is a qualified legal professional in her thirties. She is a citizen of Australia and the 

United Kingdom. She got ‘Hagued’ while she was on a holiday in the UK with her 

child. She wanted her child to meet her extended family. She had not intended on 

staying in the UK permanently. However, her abusive partner managed to use the 

Convention against her to force her to return early from her holiday. His Hague return 

application was heard by a UK court which forced her premature return to Australia 

where the child’s father lives. I interviewed Alice face to face in South-East 

Queensland. She has since remarried and has a second child. 

2. Antonia is a medical professional from South America who is in her late thirties. She 

got ‘Hagued’ in the Netherlands while she was visiting a family member who lived 

there. She wanted them to meet her child. She informed her abusive partner that she 

was leaving him and relocating back to Europe with their child so she could get work 

there. However, the Netherlands family court forced her to return her baby to Australia 

where the father lived. I interviewed her over the phone. I had a follow-up interview 

with Antonia 6 months after her initial interview to ask some further questions.  

3. Rachael lives in the United Kingdom and works as an administrator for a women’s 

support organisation. She is an Australian and English citizen in her thirties. She got 

‘Hagued’ while visiting her immediate family who live in Australia with her child. Her 

child had disclosed sexual abuse by her father and Rachael wanted to put distance 

between him and them. However, the Australian Family Court forced her to return her 

child to the UK where the child’s father lives. I interviewed her via Skype twice. 
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4. Joan is in her early fifties and is an Australian and US citizen. She has a tertiary 

education and is a health professional. She has one child. She got ‘Hagued’ when she 

left the United States with her child and returned to her home country Australia. She 

felt she couldn’t return to her partner and his financial and emotional abuse, however, 

the Australian Family Court forced her to return her child to the US where her child’s 

father lives. I interviewed her face to face in South-East Queensland.  

5. Fran is an Australian citizen. She is tertiary educated, including having a law degree. 

Her two children are now adults. She was not formally ‘Hagued’; however, she was 

subjected to legal systems abuse, as the father of her children threatened to use the 

Convention against her if she did not return them immediately to the country where he 

was residing. She returned with the children to the country where he was living. I 

interviewed her using my phone. 

6. Flick is a New Zealand citizen in her late thirties. She got ‘Hagued’ when she left her 

abusive husband who resides in Australia and returned to her home country New 

Zealand with her two sons. The NZ Family Court ordered her to return the children to 

Australia where their father lives. I interviewed her face to face in South-East 

Queensland. 

7. Mia is a Dutch citizen and Australian resident in her mid-thirties. She has one child and 

works as an office administrator. She got ‘Hagued’ while visiting her family in The 

Netherlands with her child and her abusive partner. After he assaulted her in her home 

country, she chose not to return with their child to Australia with him. He then used the 

Convention’s legal process against her to file a return application. The Netherlands 

Family Court ordered her to return her child to Australia. I interviewed her face to face 

in South-East Queensland.  
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8. Jenny is a UK citizen and Australian resident in her late forties. She was a business 

owner when she lived in Australia. She got ‘Hagued’ while on a family holiday in the 

UK with her child. The UK Family Court ordered her to return her child to Australia 

where the child’s father lives. I interviewed her using my phone.  

9. Janine is an Australian and New Zealand citizen in her late thirties with one child. She 

was a mature-aged student when I interviewed her. She got ‘Hagued’ after she left her 

abuser in New Zealand to relocate to Australia with her child. After a prolonged fight 

through the Australian Family Court and the High Court, she was ordered to return her 

child to NZ where the child’s father lives. She did not return with her child because she 

feared her abuser would kill her. I interviewed her using my phone. 

10. Karen is a New Zealand citizen in her late forties with a postgraduate qualification. She 

ran her own business when she lived in Australia. She got ‘Hagued’ when she and her 

two children returned to live in New Zealand. Her son had disclosed sexual abuse by 

his father, so to protect her children she took them back to her home country. However, 

a NZ Family Court ordered that she return the children to Australia where their father 

lives. I interviewed her face to face in South-East Queensland.  

Although I conducted a small number of interviews, they took place over several hours, 

so I had the opportunity to ask some follow-up questions with some participants. I produced 

lengthy transcripts and I am satisfied with the richness and quality of the stories. The women 

ranged in age from early thirties to early fifties, and most had achieved a tertiary education 

and/or owned a business.  

It is important to stress that my project is not a quantitative study. It is a study about 

extracting understandings, meanings and interpretations from what people are saying about 

particular situations. In some ways, the small number worked to my advantage because I got 
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to spend significant time with my participants and then to go back and ask follow-up 

questions.  

In recounting the detail of the ten stories I recorded, I have shown the different 

experiences of women of different ages, from different backgrounds, who had to deal with 

different countries – the one they fled from and the one they were returned to. Furthermore, 

by interviewing a small group of women, I may have reached saturation point in terms of 

identifying all the key themes. I do not believe that my thesis would have been much 

different if I had had more participants. It would have included some other accounts, albeit 

with the same themes. I believe the rich findings I collected provided more than enough detail 

for a deep analysis of my findings. 

Interviewing the lawyers 

After I had spoken with the women and had begun working through the transcripts with 

my supervisors, it became significant to consider how legal professionals working within the 

Hague legal process considered and understood its treatment of women fleeing family and 

domestic violence. I applied for a revision to my ethics approval from the university to recruit 

and interview legal professionals. As part of this ethical application process, I prepared a 

specific letter addressed to lawyers and a list of open-ended questions I wanted to ask, which 

I would be sending to lawyers (see Appendix 3). I would also send them the information 

package I had sent to the women participants (see Appendix 3). My letter inquired about 

whether they would be willing to be interviewed by me for my PhD project and explained 

what the project was about.  

Following receipt of ethical approval, I contacted 30 family lawyers via the post and 

email who I had identified as handling a Hague matter in Brisbane, Sydney or Melbourne. I 

wanted to see whether they would agree to me interviewing them about their experience as 

integral players in the Hague legal process, specifically to obtain their perspective on how the 
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Hague legal process treats abused women. I identified the lawyers I wanted to contact by 

researching the latest Hague cases that had been reported by the Australian Family Court and 

uploaded onto the Family Court’s website. I also tried to recruit Legal Aid lawyers about the 

Hague Convention through the Legal Aid Offices in Queensland.  

I recruited and spoke with a total of six people, lawyers and legal professionals all with 

experience in Hague matters. The details of the lawyers can be found in Appendix 2. 

I interviewed one female barrister face to face at her chambers for approximately 60 minutes, 

using a mobile phone application that I had downloaded onto my phone. I interviewed one 

male barrister during two phone calls, using my mobile phone. I also interviewed a female 

solicitor who had worked for the Central Authority but now works in private practice as a 

family law solicitor. I spoke to this solicitor for about 30 minutes, recording the interview on 

my phone. I then interviewed a female solicitor who worked for a community legal centre in 

Sydney, using my phone to record her interview. Finally, I interviewed a legal professional 

(not a lawyer) who worked for the Brisbane Central Authority, using my phone for that 

interview. The identities of all of the legal professionals have also been kept confidential. I 

feel that I obtained sufficient findings to achieve varying perspectives and attitudes from 

these participants. Because of the small number of participants, I also had extra time to 

follow up with them for clarification of facts or other related questions I had. 

Transcription and analysis 

The transcription process for all ten interviews with the women took approximately 

three months. I found that after transcribing some of the interviews I had more questions or 

things I needed to clarify, so I followed up with participants to obtain that information – 

which I had ethical approval to do. Once I had all the transcripts in hard copy, they were 

coded and thematically analysed with a focus on the key aims of my study. I generated codes, 

created initial themes and refined those themes in light of existing literature in the field. The 
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thematic analysis phase took several months as I read and reread the transcripts for themes 

that I could use for the thesis. I extracted relevant themes, many of which were shared by all 

the participants.  

After analysing all the findings and pulling out themes, it became clear to me that the 

women had endured three stages of abuse involving intimate partner violence, systems abuse 

and post-Hague abuse in their lives once they had returned with their children. Almost all the 

findings fell into these three phases of the abuse described by the women. Therefore, that is 

how I have structured my findings chapters. Chapter 4 discusses the domestic and family 

violence context that the women left with their children, Chapter 5 describes the systems 

abuse they endured during the Hague Convention legal process and Chapter 6 reveals the 

abuse that continues in the participants’ post-Hague lives. Pursuant to ethics rules, I was 

obligated to ensure that all the findings I had collected would be kept safe and protected. That 

is discussed next. 

Storing the data 

The data were collected by conducting open-ended interviews. They include audio 

recordings and transcripts of interviews. I am obligated by the ethics rules to ensure that the 

material I collected is stored securely. The material is stored at Griffith University Research 

Storage Services. Griffith University offers various storage services to all researchers and 

research students affiliated with the university. The Research Storage Service is an area 

where researchers can gain access to digital storage based on their storage needs. The project 

data stored in these services are freely accessible and securely stored on Griffith servers. 

Only the researchers involved in the thesis will have access. To further protect the 

participants, only depersonalised data has been used in the thesis and will be used for related 

publications. Strategies for de-depersonalising data included redaction of personal 

identifiable material, use of an alias for the participants, their children and abusers, and 
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substitution with non-identifiable terms such as ‘Other Country’, ‘residence’ and ‘children’s 

grandmother’ in place of identifiable material. 

Conclusion 

I used feminist legal theory and feminist practice for my analysis and methodology in 

this thesis. I wanted to apply the lens of feminist jurisprudence to the Hague Convention to 

investigate the real impact of the Hague Convention on the lives of women and children who 

have experienced domestic and family violence and then been subject to the Hague 

Convention legal process. 

Consequently, I determined that qualitative methods should be adopted for the thesis. I 

recruited participants using various approved methods. I conducted semi-structured face-to-

face interviews and also used my telephone and Skype for interviews, using open-ended 

questions and informal probing to facilitate a discussion of issues in a semi-structured or 

unstructured manner. All the data collected are stored securely.  

All the women participants were eager to tell their stories, as they felt that the only 

thing of value they had left after the Hague Convention process was their voice. They were 

very keen to have their experiences documented for the public to know how they and their 

children had suffered, not only as victims of domestic and family violence, but as victims of 

the Hague Convention’s legal process and then in their post Hague Convention lives. All 

necessary ethical protocols were followed in the research and no woman has been identified. 

None of the participants wished to leave the research project at any time, so they were 

informed that if they felt they required counselling following the interview that could be 

arranged for them.  
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4 

The women’s experience of domestic and family violence 

Introduction 

During my analysis of the women’s stories, I experienced a variety of emotions. I felt 

anger and sadness at the abuse the women I interviewed had experienced which lead them to  

fleeing what they felt was a grave risk of harm or intolerable situation for themselves and 

their children. I also felt admiration for and pride in the women for having survived what they 

described to me as three stages of abuse, all of which occurred in a sequence. The first stage 

began with the women finding themselves trapped in violent relationships with their intimate 

partners and becoming victims of domestic and family violence. The second stage involved 

the women suffering systems abuse. That is, experiencing legal violence when they were 

hurled into what they felt was a legal process that deemed them ‘abductors’ of their own 

children. The third stage commenced in the women’s post-Hague lives. The women revealed 

their experience of trying to rebuild their lives after they had been ordered by a court to return 

their children to the jurisdiction from which they had fled, or after their abusive partners had 

threatened to use the Hague Convention against them, if they did not return their children 

immediately. Nine out of the ten women I interviewed chose to return with their children 

because they were their children’s primary carers and they could not bear the thought of 

being separated from them. My findings reveal that they were cast into a perilous post-Hague 

existence. These three stages of the abuse that the women endured will be presented and 

explored sequentially over Chapters 4, 5 and 6. 

This chapter focuses on the first stage of the abuse sequence. It explores the women’s 

experience as victims of domestic and family violence and discusses my findings that the 

women experienced various types of abuse inflicted by their intimate partners. The chapter 
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begins the discussion by exploring the more obvious abuse, such as physical violence, 

including while pregnant. It also finds that some of the women experienced non-fatal 

strangulation, suffocation and sexual violence. It then unpacks other types of serious abuse 

suffered by the women. This includes financial, emotional and psychological abuse, 

threatening behaviour and coercive control – including reproductive coercion. Finally, I 

report on other features of the domestic and family violence context from which the women 

fled: the use of alcohol and substance abuse by their abusers; the abuse or threats of abuse to 

children; and how the women felt when their allegations of domestic and family violence 

were not believed by their family or friends. This chapter documents that the women I 

interviewed removed themselves and their children from the country in which they were 

residing with the abusive partner as a last resort measure to escape a highly violent, 

controlling and dangerous context. 

Abuse of the women 

As discussed in Chapter 2, the Hague Convention document does not mention the terms 

‘domestic violence’, ‘domestic abuse’ or ‘family violence’. The Convention’s primary 

objective is to locate what the Convention considers to be abducted children and return them 

to what a court considers to be their habitual residence. On its face, the Convention appears to 

have honourable aspirations. However, as shown in the Australian cases outlined in Chapter 

2, the Convention fails to adequately deal with circumstances where a woman victim of 

domestic and family violence might flee with her child across international borders to seek 

safety and support in her own country.  

Although there is no mention of domestic or family violence in the Convention, the 

Convention contains some exceptions to its general rule of prompt return of a child. These 

exceptions can be raised when a parent is opposing a return application. The exception raised 
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most often by women in domestic family violence-related situations is that the violence 

perpetrated upon her by the child’s father equates to a ‘grave risk of harm or intolerable 

situation’ for her child.260 As identified in Chapter 2, Australian judges are not generally 

inclined to interpret that exception widely enough to deny a return application because they 

generally do not accept that domestic and family violence perpetrated against a mother 

creates a grave risk to, or intolerable situation for, her child. 

During the interviews, the women became emotional and cried while discussing their 

experiences of intimate partner abuse. One major reason for their raised emotions was that it 

was difficult for these abuse survivors to understand why long-term pervasive violence 

perpetrated against them and witnessed by their children was not considered by the courts to 

be directly relevant, or to represent a grave risk of harm or intolerable situation for their child. 

This stance, which is often taken by judges with Hague jurisdiction, is not only difficult for 

abuse survivors to reconcile, but is also confusing for feminist legal researchers especially as 

the negative impact of domestic and family violence on children is well known and 

extensively documented. For example, a 2019 Australian Institute of Health and Welfare 

(AIHW) report states:  

Family, domestic and sexual violence is a major national health and welfare 

issue that can have lifelong impacts for victims and perpetrators. It affects 

people of all ages and from all backgrounds, but predominantly affects women 

and children. The Australian Bureau of Statistics (ABS) 2016 Personal Safety 

Survey (PSS) estimated that 2.2 million adults have been victims of physical 

and/or sexual violence from a partner since the age of 15 (ABS 2017c).261  

 
260  Hague Convention, Art 13(1)(b). 

261  AIHW (2019), p vii. 
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It is evident that intimate partner violence is ‘the most common form of violence 

against women worldwide’.262 It can include physical, sexual or emotionally abusive acts, 

along with controlling behaviours.263 However, despite the high profile that intimate partner 

violence has globally, there seems to be a disconnect between this knowledge and the 

administration of the Convention. When the women I interviewed were asked what the 

impetus was for them to leave their partner and their home, the women responded that the 

long-term domestic and family violence perpetrated by their partner, who had complete 

control over their lives, was becoming much worse, and that the abuse had started to 

adversely affect their children. They felt that their children had reached an age where the 

abuse being inflicted by their intimate partners was becoming a grave risk and/or intolerable 

situation for their children. It was tempting to ask why the women had not chosen to leave 

their abuser sooner, as it was difficult for me to understand why women stay so long in 

violent relationships. However, this is a complicated question. It has been said that,  

Why doesn’t she leave?’ is probably one of the most frequently asked questions for 

those who witness a woman suffering domestic violence. Implicit in this question is 

frustration and mystification that women are failing to ‘look after themselves’, and 

often their children, by remaining caught in a web of violence and abuse. This 

individualizing discourse places the responsibility on the woman for leaving herself 

open to continued violence and abuse. It further implies that there is a clear line 

separating her life in the abusive relationship and the safety and security which awaits 

her once she separates.264 

 
262  Devries et al (2010). 

263  WHO (2011). 

264  Humphreys & Thiara (2010), p 196. 
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To properly understand the domestic and family violence experience of the women 

interviewed for this thesis, which included physical, sexual, emotional, psychological and 

financial abuse, it is useful to include a definition of ‘domestic and family violence’. In 

Chapter 2, the HCCH’s recently developed Practitioner’s Guide to Good Practice for 

Article 13(1)(b) was highlighted. Although, as a practitioner’s guide, it does not amend the 

Hague Convention’s approach to abused women, it does however provide a broad definition 

of ‘domestic and family violence’ as ‘encompass[ing] a range of abusive behaviours within 

the family, including … types of physical, emotional, psychological, sexual and financial 

abuse. It may be directed towards the child … and/or towards the partner … and/or other 

family members’.265 

Because this understanding of ‘domestic and family violence’ has been endorsed by the 

HCCH, I decided that this definition would inform much of the analysis of my findings 

discussed in this chapter. During the interviews, all the women (apart from one) revealed that 

they were physically assaulted by their intimate partners. Some were also sexually violated. 

The HCCH definition includes physical and sexual abuse. Physical abuse is discussed first, 

with special mention of abuse of pregnant women and non-fatal strangulation. 

Physical abuse of the women 

Physical abuse has been described as ‘direct assaults on the body, use of weapons, 

driving dangerously, destruction of property, abuse of pets in front of family members, 

assault of children, locking the victim out of the house and sleep deprivation’.266 It can also 

include hitting, choking, kicking, pinching, pulling hair, poking, twisting arms, tripping, 

biting, restraining and use of weapons.267 The women I interviewed said they endured various 

 
265  HCCH (2020), p 9. 

266  Healy (2014), p 2. 

267  Healy (2014), p 1.  
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types of abuse from their intimate partner for several years before they left the relationship. 

They said that fleeing their homes with their children was a last resort for them, not a first 

response. For example, Janine,268 who had one child with her abuser, suffered long-term 

abuse, said that, ‘for nearly nine years I’d gone through domestic violence with him’. 269 She 

had no assistance from authorities to protect her and/or her child. 

When asked during her interview whether the father of her two children had been 

violent during their relationship, Fran said that she and her children had suffered discreet yet 

tortuous physical violence from her husband.270 She described her experience of being 

controlled, saying, ‘if he thought that I was “speaking out of turn” [he] would karate chop me 

in the ribs and he’d do it with the kids too … and he’d use pressure points on us so people 

wouldn’t see’. Fran also recounted another form of physical abuse that her husband 

perpetrated upon her and their children: ‘So, to other people we’d look like we were holding 

hands, but he’d be twisting my finger up inside my hand and it was really painful … he’d do 

that to me and the kids … he was really cruel.’271 

Mia described being physically assaulted by her intimate partner while on a family 

vacation. She recounted how she was hit in the face by her baby’s father while they were in 

her home country in Europe visiting her family: ‘We were on holiday and then he assaulted 

me there that bad, I had a blue eye and hand.’272 

Several of the women reported feeling betrayed by their abusive partner, who, at the 

beginning of the relationship, portrayed himself as being a good man by staying in constant 

 
268  Janine early thirties, one child (transcript of interview, September 2018). 

269  Janine early thirties, one child (transcript of interview, September 2018). 

270  Fran late forties, two children (transcript of interview, September 2018). 

271  Fran late forties, two children (transcript of interview, September 2018). 

272  Mia early thirties, one child (transcript of interview, August 2018). 
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contact with them. This type of behaviour is not always innocent or loving, though. In her 

2016 paper, Strutzenberg said this type of behaviour can be described as ‘love bombing’, and 

can take the form of ‘excessive communication at the beginning of a relationship in order to 

passively obtain power and control over another’s life as a means of narcissistic self-

enhancement’.273 Strutzenberg also said that love-bombing can lead to abuse, being a possible 

‘gateway into more serious behaviours such as psychological abuse/control or intimate 

partner violence’.274 

An example of love bombing came from Alice,275 who had one child with her partner, 

explained how she was shocked when her partner started to abuse her. She explained that he 

had acted lovingly towards her when they first met, but then changed rather quickly and 

started physically abusing her.276 She recalled, ‘He was lovely to start with. Like a real 

gentleman … but … when the first incident of physical domestic violence happened … that 

involved him punching me in the back of the head on the way home from a night out when I 

was driving the car. I would have just turned 18.’277 Alice said she felt extremely taken aback 

by the abuse inflicted by her partner because she had been raised in a safe environment. She 

said, ‘The first time he hit me it was very confusing … I have grown up in a family that is 

very loving and respectful.’278 Alice revealed that the violence perpetrated by her intimate 

partner increased at a rapid pace. He would often violently attack her head. She said: ‘He 

 
273  Strutzenberg (2016), p 3. 

274  Strutzenberg (2016), p 21. 

275  Alice early thirties, one child (transcript of interview, August 2018). 

276  Alice early thirties, one child (transcript of interview, August 2018). 

277  Alice early thirties, one child (transcript of interview, August 2018). 

278  Alice early thirties, one child (transcript of interview, August 2018). 
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would pull me by the hair across the room.’279 Despite suffering extreme physical violence 

early in the relationship, Alice stayed in the relationship and subsequently became pregnant. 

Instead of her pregnancy bringing a reprieve from the abuse, Alice continued to experience 

violence from her partner while she was pregnant.280 She was not the only women to have 

experienced physical violence while pregnant. 

Abuse of the women when pregnant 

For the women I interviewed, it was not uncommon to experience physical violence 

while pregnant. Research in this area has found that ‘domestic violence during pregnancy is a 

major public health issue that threatens the health of mothers and foetuses’.281 It has also been 

said that, ‘Pregnancy is no protection against intimate partner violence, and violence during 

pregnancy is highly predictive of further violence.’282 

Devries et al283 found that intimate partner violence does not necessarily end when the 

abused woman becomes pregnant, saying, ‘It can occur during both pregnancy and the 

perinatal period and is increasingly being recognised as an important risk factor for adverse 

health outcomes for both mother and newborn.’ Devries et al said there could be serious 

consequences for pregnant women and their babies: 

Established direct health effects of physical intimate partner violence during 

pregnancy include increased likelihood of miscarriage, premature labour or 

delivery, low birthweight, higher levels of depression during and after 

pregnancy and injury. Indirect health effects include substance abuse, delay in 

 
279  Alice early thirties, one child (transcript of interview, August 2018). 

280  Alice early thirties, one child (transcript of interview, August 2018). 

281  Mauri et al (2015), pp 498–504. 

282  Edin et al (2010). 

283  Devries et al (2010), p 158. 
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seeking antenatal care, insufficient weight gain during pregnancy and reduced 

levels of breastfeeding.284 

The women also disclosed that they believed becoming pregnant seemed to be a 

trigger for the violence or an intensification of the violence by their partner. By way of 

example, Antonia revealed that it was when she was in the initial stages of her pregnancy that 

her partner became physically violent. 285 She said, ‘When I came [to Australia] … I realised 

… he had been dishonest to me in different ways … When confronted, he started being 

violent … physically … and the violence just increased … and it got only worse.’ Antonia286 

said that her partner had wanted her to have an abortion, but she refused. She recalled that he   

physically assaulted her even when she was almost ready to give birth. She said: ‘He came to 

visit me [where I was living] when I was at the end of the pregnancy, for about three weeks 

… and because we were having an argument … he slapped me on the face.’  

These findings clearly show that the women continued to experience physical abuse 

even while they were pregnant. This reflects the findings from other studies of domestic and 

family violence that pregnancy is often a catalyst for violence. 

Strangulation and suffocation of the women 

It has been identified in studies of domestic and family violence that women are 

subjected to violence in the form of strangulation and suffocation.287 This form of violence is 

insidious, as it might not leave a physical trace on the skin of a victim, yet it can do 

significant ‘hidden’ damage. It is well documented that the ‘brain is the most sensitive organ 
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to oxygen deprivation (hypoxia), which, over an extended period, can cause coma, seizures, 

cognitive impairment and other neurological disabilities, and even brain death’.288 

Strangulation is not specifically mentioned in the Hague Good Practice Guide 

conceptualisation of domestic and family violence, although it could be included under 

physical abuse. However, it has been contended that the invisibility of strangulation in laws 

and policy obscures its high levels of occurrence and severity.289 It is clear that non-fatal 

strangulation is becoming recognised as a common form of violence used in domestic 

relationships,290 used as an extreme form of coercive control.291 Research shows that one in 

ten women have been strangled by an intimate partner,292 which could have led to death. 

Cannon et al state that, ‘Strangulation associated with sexual assault poses a lethality risk, 

both at the time of assault and through risk for future strangulation. If the assailant is an 

intimate partner, a heightened risk exists for future attempted and completed homicide.’293 

Non-fatal strangulation can involve the use of the hands or feet to squeeze to push on 

the neck or the use of arms to perform a chokehold or using a ligature.294 It has also been 

described as the application of ‘pressure placed externally on the person’s neck constricting 

blood flow to the brain and/or airways, causing the inability to breathe’.295 This particular 

type of abuse is highly dangerous, causing a sore throat, changes to vision and vocal cords, 
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impairment of hearing and breathing, loss of sensation, memory loss, anxiety, loss of 

consciousness, paralysis and pregnancy miscarriage.296 It can also cause neurological 

damage.297 This violence is extremely serious because even if there are no immediate visual 

signs of non-fatal strangulation, death can occur weeks or even months after an attack due to 

blood clots, stroke and brain damage caused by the strangulation.298 Thirty states in the 

United States consider non-fatal strangulation to be a felony.299 Canada and some Australian 

states have also made non-fatal strangulation a criminal offence.300 

Some of the women I interviewed described being deprived of oxygen via non-fatal 

strangulation, suffocation and attempted drowning. Some were deprived of oxygen more than 

once by their abusive partner. However, not all of the incidents were reported to police. When 

I interviewed Alice, she said, ‘I can remember one time he was strangling me against the 

wall.’301 She was also attacked while she was holding their baby. She recalled: ‘He picked me 

up once and strangled me while I was breastfeeding [our child].’302 Alice also survived 

another potentially deadly incident which involved her being suffocated by her intimate 

partner. She said: ‘I had one incident where the police came [and] he told them that I had 

attacked him, because he had a small graze on his nose. The reason for that was because he 

was suffocating me under a doona.’303 
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Karen also told me about an experience she had when she disclosed to a court reporter 

that she was strangled by her partner. Despite revealing this possibly deadly event, she did 

not feel this incident was adequately considered or noted by that court reporter, who had been 

engaged to provide an assessment report about the family during family law legal 

proceedings.304 Karen said that it was her impression that the reporter was insensitive, even 

blasé, about her trauma: ‘The family report writer nonchalantly said to me, “I just need you to 

tell me about that night that you were strangled.”’305 

There are other ways in which an abuser can deprive their victim of oxygen. Antonia’s 

experience with being deprived of oxygen was different, but equally traumatic.306 She 

described being almost drowned by her abusive partner: ‘When I said I was ready to leave 

him with my daughter, he attacked me in the pool … and he submerged me many times and I 

don’t swim well … he was threatening me that if I would leave again, he would kill me.’307 

The women interviewed recounted how being deprived of oxygen by their abusive 

partners was physical violence that they managed to survive from the relationship. However, 

non-fatal strangulation often leaves no visible injury, so it is often not reported by victims. 

This was the experience of the women I interviewed. Significantly, when Karen disclosed to 

the court reporter that her partner attempted to strangle her, she felt it was dismissed because 

it was not visible on her body. How the professionals who administer the Hague 

Convention’s legal process engaged with the women and made the women feel is the 

particular focus of Chapter 5. What is significant at this stage is that some of the women 

experienced violence in the form of non-fatal suffocation. 
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Sexual assault of the women. 

Some of the women interviewed also experienced sexual assault. The HCCH 

definition includes sexual abuse. There is a long history of research that has located sexual 

violence against women as a feature of domestic and family violence. In 2001, Cook et al 

stated that, ‘sexual violence occurs at an alarming frequency within Australia’308 and 

identified that at that point 

1.2 million adult women have experienced an incident of sexual violence since 

the age of 15 … and research has shown that sexual violence is overwhelmingly 

perpetrated by males against females.309  

In a 2019 report, the AIHW synthesised more recent research to present the findings that: 

1 in 6 (17%, or 1.6 million) women and 1 in 16 (6.1%, or 548,000) men had 

experienced physical or sexual violence from a current or previous cohabiting 

partner since the age of 15 … Women were more likely to experience violence 

from a known person and in their home, while men were more likely to 

experience violence from a stranger and in a public place.310 

Five of the ten women I interviewed revealed that they had been the victim of sexual 

abuse by their intimate partner. Flick explicitly called what she experienced ‘rape’: ‘He came 

home from the neighbour’s place, and he raped me.’311 Some women were subjected to 

repeated sexual violence. Karen said that she was assaulted more than once by abusive 

partner. As with her disclosure of the non-fatal suffocation, she recalled that when she told a 
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family report writer about it, they were dismissive of her trauma told her, ‘Just pick one of 

the rapes [to discuss]’.312 

Hearing about and recording the physical and sexual violence that the women 

experienced before they fled was a significantly challenging part of this thesis. However, it 

was important to hear and record what the women experienced and endured in order to frame 

and understand their subsequent actions. The women recounted so much significant trauma 

with mixed emotions. For some, the violence remained raw and it stirred anger. For others, 

there was a ‘matter of fact’ disclosure. However, the abuse that the women endured extended 

beyond physical and sexual violence. 

Emotional and psychological abuse of the women 

The HCCH definition of ‘domestic violence’ or ‘family violence’ includes emotional 

and psychological abuse. It is extremely well documented that domestic and family violence 

need not involve physical and sexual abuse but can involve emotional and psychological 

abuse. Often these vectors of violent conduct towards women go together with physical 

violence. However, research has also identified that emotional and psychological abuse can 

be highly damaging to victims and leave women with lasting negative effects.313 

Emotional and psychological abuse can include the abuser ‘blaming the victim for all 

the problems in the relationship, constantly comparing the victim to others to undermine self-

esteem and self-worth, sporadic sulking and withdrawing all interest and engagement’.314 

Although all the women disclosed experiences that could be seen as emotional and 

psychological abuse, some did articulate that they were in a violent relationship and wanted 

to acknowledge that they were domestic abuse victims. Fran, a mother of two, explained that 
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when she was experiencing the violence she had ‘never heard of the domestic violence cycle 

or anything like that, but when [a counsellor] explained that to me it ticked all the boxes, but I 

wasn’t ready to accept that. I wanted to save my family.’315  

Apart from the physical abuse she endured, Antonia described her partner as also being 

‘emotionally abusive’.316 She said that although she knew she was in an abusive relationship, 

she could not escape it: ‘I was trying to … find the best way to do things … when you’re in 

this abuse cycle, you don’t think clearly … I was too terrified and then the manipulation that I 

was subjected to was horrible.’ 317 For Antonia, fear made her open to manipulation and she 

was unable to ‘think clearly’ about the circumstance in which she found herself.  

Alice was also cruelly manipulated, recalling that her intimate partner always made her 

feel unworthy: ‘He would constantly put me down. Made me feel worthless … Was verbally 

and emotionally abusive.’318 For Alice, these constant put-downs undermined her emotional 

state. For Jenny, it was the experience of her partner’s threatening behaviour which broke 

down her emotional strength. Jenny described how her child’s father would use his large 

body to threaten her. She said, ‘he would just come in … and start an argument and put his 

hand up on the wall … or his foot in the doorway and not leave. He would go on and on and 

on … I call it like Guantanamo Bay torture. There was lots of intimidation … Lots of 

throwing things around.’319 
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Describing an experience akin to torture or internment at the infamous US military 

facilities at Guantanamo Bay in Cuba320 were signposts that for Jenny, the intimidation 

experienced had a significant effect on her longer-term mental health. It was not the 

immediate actions of her intimate partner of hovering and enclosing a doorway that were 

harmful. This was different from the situations where the women with whom I spoke were 

hit, raped or strangled. This was a different but equally savage kind of behaviour that was 

targeted to hurt. It had distinct impacts on the women and how they reflected on their life 

choices and decisions. After so many years of being abused in the worst ways, these women 

felt the violence was escalating and that it was significantly affecting their children. 

Consequently, they felt they had no choice but to physically escape from situations which 

posed a grave risk of harm to them and their children. 

Financial abuse of the women 

The impact of financial abuse is increasingly acknowledged as particularly insidious for 

women, as it entraps victims in violent relationships because it denies them the resources that 

they could use to escape the relationship.321 In fact, it has been stated that ‘growing evidence 

suggests that poor women may be especially vulnerable to domestic abuse’.322 The HCCH 

definition of ‘domestic violence’ or ‘family violence’ includes financial abuse.323 The 

domestic and family violence literature identifies that abusers seek to control women and 

maintain power in the relationship by retaining control over their victim’s financial 

resources.324 This occurs through denying a woman access to bank accounts, controlling a 
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women’s access to money by providing a rigid spending allowance, demanding excessive 

accounting for expenses and by spending the victim’s money on himself.325  

All the women I interviewed disclosed financial abuse. Fran said her partner denied her 

access to money: ‘I didn’t have any access to money … Yes, [it was] financial control 

first.’326 Jenny also described how she suffered ‘a whole lot of financial abuse’ in her 

relationship. She had moved to Australia from Europe and met her partner in Sydney. They 

started a business together with her life savings, which failed after a short period of time due 

to his alcohol and substance abuse.327 She was left broke and unable to leave the relationship 

for some time until she was able to amass some money to facilitate leaving with her child.  

Flick said she could not leave her abusive Australian partner when the abuse first 

started because she did not have sufficient financial resources to obtain a safer home for 

herself and her two children.328 She highlighted what is a huge problem for victims of 

domestic and family violence who are not Australian citizens. She was upset that not being a 

citizen prevented her from getting financial or other support from the Australian government 

and community agencies: 

I’d tried leaving three times prior and had to keep going back cos of no financial 

help and being rejected by a women’s refuge and Centrelink … I got no help 

from Centrelink [because] of not being an Australian citizen … even though I 

came [to Australia] in 2001 and it [the abuse] was happening in 2016.329 
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Flick also experienced difficulty accessing the financial support she needed from 

community organisations. She recounted that:  

In February 2017 I was at the point of suicide because of the abuse … I rang a 

domestic violence organisation and they said they couldn’t help me either … so 

they … simply counselled me the whole day … and they were fantastic in that 

aspect, but in terms of money and things, they were stuck.330 

Flick’s experience shows that while some important services, such as counselling, are 

available to women, access to resources to facilitate leaving the relationship were more 

limited.331 Flick and her two children were eventually excluded from their home by her 

partner and she found herself without any financial resources. She recalled: 

He came home drunk … and [he] abused the shit out of me and locked me out 

of the house in my nightie … he screamed and yelled … and called me 

everything under the sun and told me I had to ‘get the fuck out’ … I left the 

house with two suitcases between me and the kids … and 64 cents in my bank 

account. 

For Flick, it took this act of humiliation and exclusion perpetrated against her and her 

children for her to leave her abusive partner – even though she had no financial resources. It 

highlights one of the effects of financial abuse: that it entraps women and children in violent 

circumstances and, when they do leave, they leave with nothing.  

Underpinning financial abuse is controlling behaviour. The women with whom I spoke 

were subject to threats, coercive control and other forms of controlling behaviour. 
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The controlling behaviour of the abusers 

Threats 

Threatening behaviour can usually be hidden by abusers, and therefore it is not taken 

seriously by authorities, even though it can of itself be enough to cause extreme trauma to 

women and children.332 Birenbaum and Grant state: 

There is increasing recognition … that woman abuse is a ‘course of conduct 

crime’ in which episodic physical violence is only one mechanism of 

subjugation of women by abusive men. Overt and subtle threats of violence, as 

well as emotional and psychological abuse, threats to take custody of children, 

financial control, and isolation of women from family, friends, employment and 

other networks of support, create a continuum of terror by which abusive men 

dominate and control their female partners.333  

Threats on their own can be a serious form of abuse and are used by abusers to control 

women. My findings show that some of the women I interviewed suffered constant threats 

from their abusers. Alice recounted how her partner threatened her: ‘every time I left him the 

threats got worse. He would threaten to kill me. He would threaten to kill my family, 

especially my brother. He would threaten to come over and beat my door down and beat my 

mum up.’334 What is revealing in Alice’s statement is that the threats were not just to her but 

were directed to her extended family, her brother and mother.  

Jenny also revealed that she was regularly threatened with harm: 
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He would never actually hit me on my body. He would throw things, he would 

punch walls, punch fences, he threw bottles, he threw like glass bottles, and he 

would basically, that whole ‘living on eggshells’ thing. Yeah, things like – 

blocking doorways, not allowing us past, not allowing me to close the front door 

on my own house.335 

Because threats are a kind of hidden abuse, it is difficult for abused women to get the 

authorities involved.336 Threats are often form part of an assemblage of behaviours and 

conduct that is now known as ‘coercive control’. 337 In hearing and reflecting on what the 

women recounted to me, it became clear that many of them had been victims of coercive 

control. 

Coercive control 

The HCCH definition of ‘domestic and family violence’ does not explicitly include 

‘coercive control’. Under Australian law, the definition of ‘family violence’ in section 4AB 

of the Family Law Act 1975 (Cth) is more expansive: ‘violent, threatening or other behaviour 

by a person that coerces or controls a member of the person’s family or causes the family 

member to be fearful’.338 

One of the first clear and comprehensive discussions of coercive control was 

undertaken by Evan Stark, and his work has been cited and adopted in Australia.339 He has 

defined coercive control as including tactics that ‘intimidate, isolate, humiliate, exploit, 
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regulate and micromanage women’s enactment of everyday life.’340 Stark says coercive 

control 

can be devastating psychologically … It shares general elements with other 

capture or course-of-conduct crimes such as kidnapping, stalking and 

harassment, including the facts that it is ongoing and its perpetrators use various 

means to hurt, humiliate, intimidate, exploit, isolate and dominate their victims 

… Like hostages, victims of coercive control are frequently deprived of money, 

food, access to communication and transportation and other survival resources 

… as they are cut off from family, friends and other supports.341 

Being ‘cut off from family, friends and other supports’, was how several of the 

women described the effect of the coercive control used by their intimate partners. Alice 

reported that her partner, ‘isolated me very quickly from my friends and family … he told me 

that my family didn’t like me and that they were bad for me … all of that sort of stuff’.342 

Fran experienced several years of coercive control. She described how she was subjected to a 

control-based form of abuse that involved her being forced to live according to a strict rules-

based system which caused extreme emotional and psychological distress. She explained that 

the coercive control was signposted early in the relationship when her husband gave her a 

printed article called ‘The Compliant Wife’: ‘He asked me to read it and at the time I laughed 

because I was headstrong and outspoken, so I thought he was having a bit of a laugh with me. 

But then it progressed further, and he started putting control measures in place.’343 Fran 
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further revealed how her partner created multiple rule-systems that he forced her follow: ‘he 

created more and more rules … if he said I had to stop speaking, then I had to stop 

speaking.’344 Fran recounted that one of these rule-systems he created a flowchart which he 

pressured her to follow: 

He … created a matrix flowchart which I had to go to before I went to him with 

anything that could have been perceived by him as a problem or an issue … I 

had to show him how I’d worked my way through the chart before I went to him 

… the chart really took any responsibility for any issue away from him. I’d have 

to accept his explanation and not raise the issues again.345 

Fran clearly articulates the transfer of power in the flowchart. It established an 

entirely asymmetrical relationship where Fran had to self-censor and comply while her 

partner had no accounting or responsibility for his conduct. In addition to the flowchart, Fran 

disclosed another coercive control tool. She revealed: 

So, if we’d go out for dinner, he would do up a contract where he’d list what I’d 

done wrong and list what I had to do to ‘fix myself’, which were his words, and 

I’d have to sign it. If I stepped outside of that, he’d call me a liar.346 

A further example of the asymmetrical power relationship generated by coercive 

control was the sense of freedom and impunity that Fran’s partner projected through 

constructing the appearance that he had a secret separate private life. She said: 
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He didn’t like me questioning him or challenging him … and he was also 

dishonest, which was something I didn’t cope with very well … He started 

coming home late. I’m pretty sure he was having an affair.347 

This double standard as a part of coercive control was also experienced by Alice. She 

recounts that when her partner  

went out with his friends, I was either not allowed to come, … or I could come, 

but he would chastise me all the time for looking at men … very controlling. 

And I wasn’t necessarily doing that. I didn’t have to do anything wrong to be 

chastised.348  

It is well documented in the literature on domestic and family violence that stalking and 

harassment are part of coercive control.349 Following her separation from her abusive partner, 

Alice was sent ‘63 messages in one day’ by him. She disclosed that ‘he would abuse me 

through social media as well’. She recalled that he also sent her ‘really, really abusive 

disgusting text messages’ which made her feel ashamed: ‘when I had to show them to the 

Court, I was embarrassed. It was just so sexually explicit … messages about you saying you 

are a slut … and this is how you like it …’350 

Alice’s post-separation experience of harassment through upsetting sexually explicit 

messages highlights the use of sexualised and gender violence as a strategy of coercive 

control. Another manifestation that the women spoke to me about was reproductive coercion. 
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Reproductive coercion 

One of the more extreme manifestations of coercive control is reproductive 

coercion.351 Reproductive coercion has been defined as 

any perpetrator behaviour aimed at establishing and maintaining power and 

control over a person, by interfering with their reproductive autonomy, denying 

them control, decision-making and access to options regarding reproductive 

health choices. These behaviours may include pregnancy pressure, 

contraceptive sabotage, and pregnancy outcome control.352 

Reproductive coercion has also been defined as ‘deliberate attempts to prevent 

pregnancy, forcing women to access abortion or pressuring women to undergo 

sterilisation’.353 Reproductive coercion can include, ‘Behaviour that deliberately interferes 

with a person’s reproductive autonomy. It is typically perpetrated by men against women in a 

context of fear and control and includes forcing a woman to become pregnant or to terminate 

a pregnancy.’354  

Antonia revealed that her partner began by making her feel guilty about falling 

pregnant: ‘Well, he started … pushing guilt on me, and he was joking and then the first 

violent outburst happened … After a week that I told him I was pregnant. Emotional and 

physical [abuse], it started right away.’355 Antonia also described how her partner urged her 

to abort their child all throughout her pregnancy. She said:  
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He was absent basically all of my pregnancy and just complaining about the 

pregnancy and asked me to terminate the pregnancy … that was draining and 

very, you know, horrible … he didn’t want to be really involved [with the 

pregnancy] and he kept on asking me if I had fixed the problem up until I was 

six months pregnant.356 

Antonia’s experience of reproductive coercion provided an uncertain and unsafe 

context for her to become a mother. It shows how an abuser can exploit the vulnerability of 

pregnancy to undermine his victim. 

Other features of the domestic and family violence context 

Substance abuse by the abusers 

Substance abuse by abusers is a well-documented feature of domestic and family 

violence contexts.357 Thomas and Bennett present data showing that alcohol can increase the 

chance of domestic abuse:  

Perpetrator substance abuse is the most consistently identified factor increasing 

the risk of violence between intimates. Alcohol problems increase the odds of 

severe physical partner abuse by 128%. In addition to increasing the risk of 

current violence, substance misuse problems increase the chances of future 

battering.358  

Another study reported that ‘victims of domestic violence estimated that 45% of 

perpetrators had been drinking and 17% were under the influence of drugs at the time of the 
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assault’.359 While the research does identify a strong correlation between alcohol and drug 

abuse, and domestic and family violence, precise causation has been difficult to determine. 

Rogers et al argue that: 

In the field of domestic violence, substance abuse has been an issue of 

continued concern. We are aware that frequently men who batter, use drugs or 

alcohol, often prior to their violence. We know that substance abuse contributes 

to a lowering of inhibitions, but that it does not cause the abuse.360 

Among the women with whom I spoke, eight out of ten reported a connection 

between the abuse they experienced and the consumption of alcohol or drugs by their partner. 

Some of the women described how they and their children were seriously traumatised by the 

effects of their partners’ alcohol and/or drug abuse. Alice recounted how her partner 

constantly abused alcohol and drugs and how it affected his behaviour saying, ‘He is a very, 

very big drinker … when he drank, he became very, very violent … he would take drugs as 

well.’ 361 Alice learnt to predict her partner’s behaviour and the level of threat he posed based 

on the drugs and alcohol he was consuming: 

If he was drinking, I would be more worried than if he was drinking and taking 

drugs, because for some reason the drugs … he was taking cocaine and ecstasy 

… would make him a little bit more friendly. But then he started doing ice and 

speed … When he was on ice and speed, he was violent.362 
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Flick revealed that her husband constantly abused alcohol, which led to violence: ‘He 

got extremely drunk one night and he came home from the neighbours and he raped me.’363 

For some of the women, the abuser started using drugs and alcohol excessively after 

marriage. For instance, Mia described how her partner started abusing alcohol after they were 

married: 

The domestic violence started once we got married and he started drinking. 

When I first met him, he didn’t drink, and I liked that he was Australian but 

didn’t drink … because I don’t drink. But once we got married, all hell broke 

loose.364  

Jenny also described the trauma she suffered because her partner was an alcoholic:  

Things were pretty awful, and it was to do with alcohol … He was just in and 

out of rehab … I’ve been stuck here with this baby and this alcoholic partner 

who is going off the rails and he’s forcing entry into the home.365 

For Alice, Flick, Mia and Jenny, substance use would lead to physical violence. For 

Karen, her partner’s abuse of alcohol would lead to him watching pornography in their home 

while their children were home and encouraging their son to watch it with him.366 For the 

women I spoke to, alcohol and drug use correlated with their partners’ intensification of 

violence and control, and was a feature of the context in which the women found themselves. 

 
363  Flick early thirties, two children (transcript of interview, August 2018). 

364  Mia early thirties, one child (transcript of interview, August 2018). 

365  Jenny early forties, one child (transcript of interview, January 2019). 

366  Karen mid-forties, two children (transcript of interview, November 2018). 
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Abuse of children 

A further feature of the violent and unsafe context that the women tried to leave was 

that their children were also the victims of violence, which is not uncommon. Tomison 

observes that, ‘Violence between intimate partners and the maltreatment of children are not 

new phenomena, both have been evident in families for centuries.’367 Tomison also states that 

children in families where domestic violence occurs are more likely to be direct victims of 

violence themselves – particularly of parental violence’368 and articulates the relationship 

between violence towards women and violence towards children:  

Violence between intimate partners and the maltreatment of children are not 

new phenomena, both have been evident in families for centuries … It is not so 

much the incidence of violence that has changed, rather that its level of 

visibility has shifted with the ‘ebb-and-flow’ pattern of concern about family 

violence and the ever-expanding definitions of what constitutes ‘family 

violence’, ‘domestic violence’ and ‘child maltreatment’.369 

Some of the women with whom I spoke also disclosed their strong belief that their 

partner had subjected their children to psychological, emotional, physical and sexual abuse. 

Janine disclosed that her daughter from a previous relationship was also subject to physical 

violence from her partner for nine years before she left her abuser: ‘My eldest child copped it 

as well, like if it wasn’t me who was getting it that week from him, it was her.’370 Alice 

recounted how her infant son was physically attacked by his father:  

 
367  Tomison (2000), p 2. 

368  Callaghan et al (2018), p 1553. 

369  Tomison (2000), p 2. 

370  Janine early thirties, one child (transcript of interview, September 2018). 
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He threw [our child] across the room once because he wouldn’t stop crying … 

and by this time when this stuff was happening, I knew that I had to get out, but 

I was trying to get a safety plan together so that I would be safe.371 

The women I spoke to also disclosed that their partner had been sexually abusing their 

child. Karen was particularly devastated when she explained to me how her son had been 

‘exposed to pornography and was being masturbated on’, and that her son disclosed to her 

that ‘he touches me with his willy on my chest’.372 Rachael believed that her child had been 

sexually assaulted by her partner: ‘When [my daughter] was two, she disclosed sexual abuse. 

When she was three, she disclosed more physical and sexual abuse.’373 For these women, the 

need to extract their child from the perpetrator – particularly in Karen’s situation after failed 

attempts to get the local authorities to prosecute him374 – were a significant reason that led to 

them taking their child and leaving their home to escape situations that posed a grave risk of 

harm. 

Other women discussed how a child witnessing them being physically assaulted 

affected the child. Alice revealed that her partner assaulted her in front of his child from a 

previous relationship: ‘He was violent towards me in front of his [child] … to the point that 

when she was growing up she didn’t want to come to our house anymore, and I don’t blame 

her for that.’375 Alice also revealed how her partner used access to their child as a way to hurt 

her, even if it endangered their child: ‘One time he asked to have our son during the day 

while I was at work … and he kept him for … I think it was four or five nights. Wouldn’t tell 

 
371  Alice early thirties, one child (transcript of interview, August 2018). 

372  Karen mid-forties, two children (transcript of interview, November 2018), 

373  Rachael thirties, one child (transcript of interview, September 2018). 

374  Rachael early thirties, one child (transcript of interview, September 2018). 

375  Alice early thirties, one child (transcript of interview, August 2018). 
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me where he was. Wouldn’t communicate with me at all … this was when … [our child was] 

still being fully breastfed.’376 Janine also described mistreatment of a child as a strategy to 

cause hurt. Janine explained that while her ex-partner had visitation with their child: ‘He … 

was on drugs and having access to guns, even though the protection order says he can’t have 

access to guns’, and that the stress and anxiety this would cause her was extremely 

damaging.377 

What the women recounted was they were not the only victim of the domestic and 

family violence. Their children were also victims of physical, sexual and emotional abuse, 

and the women were further affected by having to experience their child being a target of 

violence or the child being used to disempower and hurt the woman. It was the final trigger 

that led to the women leaving with their children. Rachael’s situation of not having the 

authorities act on her daughter’s disclosures of assault opens up another feature of the context 

from which the women fled: the isolation and helplessness they experienced due to not 

having their disclosures of violence believed and acted upon by friends and family.  

Not being believed 

Another observed feature of the domestic and family violence context that influences 

when and how a woman can extradite herself and her children is the level of support she has 

from family, friends or her community.378 For the women with whom I spoke, women who 

were in a foreign country with little social support, they found that disclosing the violence to 

which they were subject led to them not being believed or their disclosures diminished and 

dismissed. They articulated that this compounded their trauma and made them feel even 

further isolated.  

 
376  Alice early thirties, one child (transcript of interview, August 2018). 

377  Janine early thirties, one child (transcript of interview, September 2018). 

378  Fortin et al (2012), p 64. 
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A good illustration of this circumstance was provided by Alice: ‘I think I spoke to 

friends about [the abuse] initially … but because he isolated me so quickly from them it was 

difficult for me, and I guess the relationships broke down so much they unfortunately, at the 

time, weren’t really very interested.’379 She further described how she had no support when 

she revealed that her mother-in-law witnessed a horrifying incident of abuse perpetrated by 

her son against Alice, but offered no help. Alice said: ‘He actually undressed me in front of 

[his mother] while he was beating me and it was so humiliating, but she just never did 

anything about it.’380 

Rachael’s experiences of not being believed came from her attempts to have the 

authorities act on her daughter’s disclosure of sexual assault. She became angry and agitated 

in the interview when she recounted the way her daughter’s abuser went unpunished because 

the authorities disregarded her allegations: 

Even though he [the father] was under investigation for sexual abuse of his 

daughter, they almost took her away from me. I told them all about the abuse … 

but … about a year and a half on, they can’t convict him because [my daughter] 

only disclosed physical abuse, and that has a shelf life of six months, and all 

because she couldn’t say specifically: ‘My dad used to lock me in the shower 

and ejaculate onto me.’381 

For Rachael, knowing that the authorities were not going to step in because of 

semantics around how a three-year old expressed how she was treated by her father was 

extremely isolating and was an experience that she recalled with strong emotions. 

 
379  Alice early thirties, one child (transcript of interview, August 2018). 

380  Alice early thirties, one child (transcript of interview, August 2018). 

381  Rachael early thirties, one child (transcript of interview, September 2018). 
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The lack of support for victims creates a gap between them and their family, friends 

and local community. Some women disclosed that the violence and controlling behaviour 

contributed to relationship breakdowns with family and friends, and when they really needed 

those people, they were not available. In such circumstances where abused women have no 

outside support, it is extremely difficult for them to leave their abusive partner. However, the 

women with whom I spoke to managed to survive. Indeed, I was interviewing them because, 

notwithstanding the violence and control, the manipulation and abuse of children and the 

isolating actions of their partner, they did get themselves and their children away from the 

domestic and family violence context that they had been experiencing.  

Getting away 

 

The women I interviewed fled from the domestic and family violence context that they 

had been experiencing by leaving the country in which they had been living. They were 

escaping situations which posed a grave risk of continued harm to them and their children. It 

was the moving across borders that would later invoke the Hague jurisdiction. However, 

before I explore the Hague process that the women subsequently experienced in Chapter 5, I 

want to focus on a critical moment that the women described when they found the strength 

and bravery to get away with their children.  

In their domestic and family violence research, Enander and Holmberg acknowledge 

that, ‘Leaving an abusive partner is not a single event but a process that extends over time, 

involving temporary breakups and preparatory stages or strategies.’382 They propose that 

women stay in abusive relationships due to ‘entrapment and entanglement’,383 and that the 

 
382  Enander and Holmberg (2008), p 201. 

383  Enander and Holmberg (2008), p 201. 
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leaving process ‘has been conceptualised as a process of disentanglement’.384 Humphreys and 

Thiara have also said that asking why women stay in abusive relationships ‘implies there is a 

clear line separating her life in the abusive relationship and the safety and security which 

awaits her once she separates.’385 

They further opine that the main factors leading to the final breakup include the 

relationship deteriorating, an increase in level of violence, fear for the safety of children, 

others or self, an increased personal strength and agency in the victimized woman, and a 

cognitive shift in which the woman starts to view the relationship as abusive.386 

My findings reveal that the women eventually found the strength to leave their abusive 

relationships - when the abuse started to significantly impact their children. Fran disclosed 

that she had people question why she stayed with her abuser. She said: 

When people would ask me ‘Why don’t you leave?’, ‘Why do you put up with 

that?’ I didn’t know … I just had absolutely no idea … but when Luke Batty 

[the son of 2015 Australian of the Year Rose Batty, who was killed by his father 

in 2015]387 was killed, that was when a cloak was lifted and … I can’t say for 

sure that he would’ve hurt [the kids], but I didn’t value myself, so if he hurt me 

it didn’t matter, cos I knew I’d put up with whatever … The way to get to me 

would be to hurt my kids.388 

 
384  Enander and Holmberg (2008), p 201. 

385       Humphrey’s & Thiara (2010), p 196. 

386  Enander and Holmberg (2008), pp 201–202. 

387  Inquest into the Death of Luke Geoffrey Batty (2015) COR 2014 0855. 

388  Fran late forties, two children (transcript of interview, September 2018). 
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Fran further divulged that she finally left her abuser when her children were being 

severely impacted by the abuse: 

The ultimate way to destroy me, wound me, hurt me or control me was through 

my kids. I could cope with [the domestic violence] but when it was impacting 

[the kids] that’s when I knew I had to leave … So, I called my father and he 

paid for tickets for us to go back to Australia. I just knew it was time to leave 

cos it was impacting my kids.389 

Alice found the courage to involve the authorities after her child was born. She said: 

After [my child] was born, that was when … I started calling police or at least if 

I wasn’t in a position to call the police, I would text my parents and tell them to 

call the police for me … Because when he was beating me or when there was 

some kind of incident obviously calling the police was the most dangerous 

thing.390 

Alice revealed that she still carries the trauma from her abuse, especially when she and 

her new partner argue. She revealed that, as a survivor, she is ‘triggered’ by any kind of male 

aggression. She said that she still suffers from past trauma, which is likely post-traumatic 

stress disorder. Alice revealed that finding support networks has helped her on her journey of 

recovery from domestic and family violence. She said that she advises other women to treat 

red flags that appear at the beginning of a relationship very seriously. She also said that if a 

survivor has to continue to communicate with the person who perpetrated abuse upon them 

because they have a child together, and the court has ordered co-parenting of the child, 

 
389  Fran late forties, two children (transcript of interview, September 2018). 

390  Alice early thirties, one child (transcript of interview, August 2018). 
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setting clear boundaries with the ex-partner is vital so they are not able to continue the abuse. 

She also felt that reclaiming her self-identity and self-worth was important, saying that ‘past 

trauma sits inside for a very long time’.391 Alice said she is still being abused and harassed by 

her ex-partner – 8 years after she left him. 

Janine revealed that, ‘for nearly nine years I’d gone through DV with him and my 

eldest child copped it as well … He kept assaulting me in front of our child … I was like 

enough is enough … I need to get away from him.’392 Flick also explained that she 

effectually got away because of the impact of the violence on her children: ‘the kids 

witnessed a lot’.393 

For all the women I interviewed, the safety and care of their children was the central 

concern. They remained in a domestic and family violence context sometimes because of 

their children and they left because of their children. The women with whom I spoke were 

not just women: they were mothers who loved and cared for their children to a point where 

they would not only leave a violent circumstance but leave an entire country for them. 

Conclusion 

In summary, this chapter has detailed the first stage of abuse that the women 

experienced. It explored the multifaceted domestic and family violence experience of women 

who found themselves thrust into violent relationships with their intimate partners, who were 

also the fathers of their children. The scope of violence that the women experienced was 

difficult for me to hear, comprehend and study. They retold being physically hit, being 

subjected to non-fatal strangulation and being subjected to sexual violence. They experienced 

 
391  Alice early thirties, one child (transcript of interview, August 2018). 

392  Janine early thirties, one child (transcript of interview, September 2018). 

393  Flick early thirties, two children (transcript of interview, August 2018). 
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emotional abuse and forms of financial abuse. They also detailed how the domestic and 

family context they were in involved threats of violence, strategies of coercive and 

reproductive control, and substance abuse. They disclosed how their children also became 

victims of violence and how support networks they approached did not believe the abuse was 

occurring or they diminished the abuse. 

The women with whom I spoke were victims, but there came a point when they realised 

that their children were at an age where their father’s abusive behaviour was becoming a 

grave risk and/or intolerable situation for the children. They consequently succeeded in 

getting themselves and their children away from the perpetrator of violence and the context of 

domestic and family violence. They found the strength to get away. The tipping point was 

often awareness of the effect of the context on their children and an overwhelming need to 

seek safety for their children in removing them from a grave risk of harm. In doing so, they 

took their children away from the country in which the violence was occurring. From a 

women-centred, trauma-informed perspective, this should have been the end of the abuse that 

the women and their children experienced. They got away. 

But in getting away the women did not reckon on the long reach of the Hague 

Convention. Rather than being supported as survivors of domestic and family violence, they 

became ‘Hagued’.394 The next chapter discusses how, in upholding the Hague Convention, 

the police, lawyers, judges and other professionals involved in the Hague process label 

fleeing women as ‘abductors’ of their own children. I will describe the experience of women 

as respondents in a Hague matter, or their experience of being threatened with being 

 
394  In this thesis, the word ‘Hagued’ when referring to an abused woman means defending a return 

application filed by the child’s father via the legal process mandated by the Hague Convention. 
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‘Hagued’ by their abusive partners. Chapter 5 details how the women experienced a second 

stage of abuse through their interactions with police, lawyers and other legal professionals.  
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5 

The women’s experience of legal systems abuse 

Introduction 

This chapter will develop the second stage of the abuse sequence experienced by the 

women. It will specifically discuss the women’s experience of the Hague legal process, after 

they escaped situations which posed a grave risk of continued harm to them and their 

children, describing how the women felt about the fact that, after escaping domestic abuse as 

discussed in Chapter 4, they were then catapulted into a situation they had never experienced 

before, where they were abused by those who administer the Hague legal process. This 

particular type of abuse is called ‘systems abuse’, which is not a new phenomenon, but is 

only starting to be explored in more detail by researchers. The concept of systems abuse has 

been particularly developed in Australia by Heather Douglas.395 When discussing systems 

abuse Douglas draws upon an earlier concept of ‘paper abuse’,396 which essentially involves 

domestic and family violence being perpetrated through litigation.397 That is where 

perpetrators of abuse use legal processes as an opportunity to continue and also expand their 

repertoire of coercive and controlling behaviours post-separation against women. 

Legal systems abuse can occur when a woman is forced to engage in unwanted court 

proceedings. This is because when a woman becomes involved with the legal system, it can 

be an opportunity for her abusive ex-partner to exercise coercive control over her’398 and 

 
395  Douglas (2017), p 4. 

396  Douglas (2011), pp 637–650. 

397  Douglas (2018), p 85. 

398  Douglas (2017), p 1. 
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continue to victimise her or perpetuate secondary abuse.399 In such cases, instead of a woman 

receiving ‘equality of access to justice and fair hearing’,400 the legal system is used by her 

abusive ex-partner to further torment and traumatise her. Others who have explored this trend 

have described it by saying that domestic abuse survivors ‘may experience the legal process 

as a form of secondary victimisation as a result of inappropriate treatment and responses by 

legal actors, including judges and lawyers’.401  

The women interviewed for this thesis intimated that the Hague Convention places 

women in an unwinnable situation, because the legal actors whose job it is to administer the 

Convention create oppressive inequities for protective mothers. For example, labelling the 

women as abductors of children, treating them as wrongdoers, leads to hostile treatment from 

Hague legal professionals such as border officials, police, lawyers and judges, and the further 

revictimization and entrapment of women. This may not be the case if the Convention was 

amended to recognise the different kinds of abductors; the conventional and the ones who are 

fleeing domestic and family violence.  

I also discuss the women’s experience of legal systems abuse perpetrated by the legal 

authorities that administer the Hague legal process, and I describe the legal players involved 

in the process – that is, the Central Authorities, Legal Aid agencies, community legal 

organisations, privately retained lawyers and courts. While there is a dearth of literature on 

agencies such as the Central Authority, there is sufficient literature on Legal Aid, and on 

lawyers and clients. The different bodies of literature will be introduced when the chapter 

discusses the roles of Legal Aid and lawyers.  

 
399  Douglas (2017), p 1. 

400  Douglas (2017), p 1. 

401  Hunter (2006); Laing (2016); Ptacek (1999). 
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The chapter explores the women’s experience of being unwittingly thrust into the 

Hague legal process, or how their abusive ex-partners used the Hague Convention to coerce 

them into returning their children. The women first described how they had fled their homes 

because there was an impending grave risk and/or intolerable situation for their themselves 

and/or their children. They then discussed how their abusive ex-partners used the Hague 

Convention to further manipulate and control them by filing applications for the return of 

their children or threatening to use the Convention against the women if they did not 

immediately return the children. The legal systems abuse perpetrated upon the women made 

them feel helpless to protect themselves and their children, and the legal process itself led to 

even more anxiety, depression and fear for these abused women. It could be argued that 

women can break the law because of an overwhelming feeling of responsibility and care for a 

child or because they are manipulated and threatened into a course of action by an abuser 

Tolmie et al wrote that, ‘Women’s criminal offending frequently takes place in the context of 

violent victimisation by their intimate partner.’ For example, ‘Women (who may be in fear 

for their own and their children’s lives) can, for example … offend … in response to a 

dangerous situation that has arisen as a result of their partner’s violence …’.402  

Sommers has said that:  

Women in conflict with the law have their own ideas about why and how they became 

lawbreakers. They've lived through the experience of lawbreaking, and they know 

about it. They have survived wrenching situations in which they were moved to act in 

ways that they sometimes angrily justify and sometimes profoundly regret. They have 

 
402  Tolmie et al (2018), p 182. 
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struggled with the social systems and structures that turn them from lawbreakers into 

criminals.403 

Evelyn Sommers worked as a counselling and research intern in a women's medium-

security prison in Canada. After hearing stories from fourteen female prisoners who came to 

her for counselling, she started calling into question ‘the theoretical explanations for criminal 

behaviour contained in the literature and the explanations she heard ‘in the day-to-day 

discourse of the prison’.404 When conducting her qualitative study Sommers stated: 

As a counsellor, I had learned the value of uncovering and building upon the 

subjective experience of the individual; I deduced that attempts to help women in 

conflict with the law could be effective only if they were directed from a base of the 

women's understanding of what had happened to them. My plan, then, was to 

interview several women intensively and find the common threads in their stories that 

might be useful in understanding and addressing their conflicts with the law.405 

While conducting her study, Sommers found that the women she interviewed essentially 

‘believed that their lawbreaking was a function of ‘need’. ‘The emotional and physical 

deprivation they felt was related to a sense of what they thought everyone else had in contrast 

to what they had’.406 

Sommers said: 

All of the Black women interviewed … explained their conflict with the law in this 

way. The word ‘need’ was selected … to capture their stories because it can be used to 

 
403  Sommers (1995), p 3. 

404  Sommers (1995), p 4. 

405  Sommers (1995), p 4. 

406  Hutchings (1996), p. 1005. 
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refer either to material (financial or physical) 'wanting' or to emotional 'wanting.' For 

the … women who indicated that they broke the law because of need - sometimes a 

feeling of 'desperate need' - the physical and emotional domains were bound together. 

… women broke the law in order to provide food, medicine, and other necessities of 

life for their children and themselves. Although these are physical needs, emotional 

need also figured prominently in each of these women's stories.407 

Sommers’ identification of ‘need’ has particular resonance for the women that I spoke with . 

Their law breaking – taking their child across an international border – was needed. Needed 

for safety, security and support. 

Because the Central Authority is the first agency to become involved in a Hague matter, 

its role in the Hague legal process will be explored first. Then, in the following order, I will 

discuss how the courts administer the Hague legal process, the status of Legal Aid funding 

for Hague cases, community legal centres and lawyers, private lawyers and what Hague 

lawyers think of the Hague Convention. 

The Central Authority 

The role of the Central Authority, as mentioned in Chapter 2, is to aid the parties, the 

lawyers and the courts, and to generally advance the Convention’s goals.408 I would argue 

that the Central Authority’s website is not particularly helpful or easy to read for the average 

respondent in Hague matters. In Australia, the government authorities who administer and 

 
407  Sommers (1995), p 25. 

408  Bruch (1994), p 37. 
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enforce the Hague Convention are supposed to act objectively. In the 2020 case of Walpole & 

Secretary, Department of Communities and Justice,409 the court stated:410 

We have been troubled by what occurred in this case and it is timely to mention 

the importance of adherence to Model Litigant guidelines. The NSW 

Guidelines, which apply to the Central Authority, requires more than merely 

acting honestly and in accordance with the law and court rules. Essentially, the 

guidelines require that the Central Authority acts with complete propriety and in 

accordance with the highest professional standards. Relevantly, this includes not 

requiring the other party to prove a matter which the state or an agency knows 

to be true.411 

Indeed, the Australian government itself has said that it has a duty to act as a model 

litigant:412 

In the conduct of any litigation, the Commonwealth and its agencies have long 

been required to act in accordance with the obligations of the model litigant. 

This means acting with complete propriety, fairly and in accordance with the 

highest professional standards.  

 
409  Walpole & Secretary, Department of Communities and Justice [2020] FamCAFC 65 (25 March 2020). 

410  Walpole & Secretary, Department of Communities and Justice [2020] FamCAFC 65 (25 March 2020) 

at [78]. 

411  Walpole & Secretary, Department of Communities and Justice [2020] FamCAFC 65 (25 March 2020) 

at [78]. 

412  Parliament of Australia (2021). The ‘Model Litigant Policy’, as it is commonly described, is a Legal 

Service Direction issued by the Attorney-General pursuant to section 55ZF of the Judiciary Act 1903. It was 

first issued in 1999. The current version is Appendix B of the Legal Services Directions 2005. 
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This policy would apply to the Attorney General’s office, however, the women said 

they felt that the Central Authority lawyers did not always act impartially. For example, when 

I interviewed Karen, she said she felt that while enforcing the Convention, the Central 

Authority lawyers were openly biased against her. She said: ‘they gave [her ex-partner] 

advice [about what to put into his affidavits]’.413 This perception of Central Authority bias 

was also felt by Joan when the Central Authority lawyers she encountered acted ambivalently 

about her personal safety and that of her child. Joan said: 

It seems that the federal government authorities who tracked me down, served 

me, built their case and then ‘prosecuted’ me are not legally required to have 

any regard for the future safety or protection of the children involved, or their 

abused mothers. And from my experience they don’t seem to have any problem 

whatsoever prosecuting mothers and returning their young children, even by 

force if necessary. I would even say that they actually enjoyed their work … 

[They were] so cold, and they showed zero compassion for me or my son.414 

Joan said she felt further victimised when her ex-partner bragged to her about how 

supportive the Central Authority was of him: 

[My ex-partner] said that the law was one hundred percent on his side, as his 

solicitor ‘really liked’ him. He was acting really cocky and he said [the Central 

Authority solicitor] was really supportive, and constantly had him in her office 

 
413  Karen mid-forties, two children (transcript of interview, November 2018) said that in doing their job 

seeking to return kids, the Central Authority lawyers could sometimes act hostile and biased towards her. 

414  Joan fifties, one child (transcript of interview, August 2018). 
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for lunch meetings and she called and texted him several times a day to ‘check’ 

on him. And he also bragged that it didn’t cost him a cent.415 

She further described systems abuse, stating that the Central Authority lawyers made 

her feel ‘like a criminal, like a kidnapper’.416 Joan said the Central Authority lawyer who was 

seeking the return of Joan’s child seemed to have a personal agenda: ‘The solicitor took the 

case very personally and did everything in her power to destroy me.’ She revealed that she 

felt bullied by all the lawyers involved in her matter to return her child – so much so that she 

gave up fighting the return application, thereby giving up the opportunity to demand a trial so 

she could explain why she had fled. She said:  

The Central Authority also employed one of the best family law barristers in 

Brisbane, who was preparing to tear me apart on the stand, until the pressure 

from my own lawyers built up and I broke down and I agreed to return my son. 

The [Central Authority] barrister had the nerve to try to shake hands with my 

sister afterwards, like this whole traumatic experience we’d been through was 

no big deal to him.417 

Alice also had a very negative experience when she was dealing with Central 

Authority lawyers in the United Kingdom, after she was served with Hague documents there. 

Alice recalled: 

The lawyer [my ex-partner] had in England was horrible. Wouldn’t listen to a 

word I said. Yelled at me all the time … Constantly made me cry and then she 

would laugh … laugh at me for crying. Like just treated me like an absolute 

 
415  Joan fifties, one child (transcript of interview, August 2018). 

416  Joan fifties, one child (transcript of interview, August 2018). 

417  Joan fifties, one child (transcript of interview, August 2018). 
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criminal. Told me I was working in England and I said, ‘I am not working’. She 

said ‘Yes you are. You are working.’ It was a woman … from the agency over 

there … Yeah just really aggressive. Just really horrible.418 

My findings related to the women’s experience of the Central Authority reveal that the 

women felt what can be described as systems abuse, which further traumatised them. To 

obtain some perspective on this issue, I decided to try to recruit and interview legal 

professionals who work with the Central Authority. Consequently, my data-collection process 

involved interviewing some legal professionals to obtain their opinion of the Hague 

Convention legal process and its effects on abused mothers. I found that lawyers and other 

professionals who have worked with the Central Authority have varied opinions about how 

the Convention works with Australia’s legal system.  

L5, a non-lawyer legal professional working at a Central Authority in Australia (see 

Appendix 2) said she felt there were some positive aspects of the Hague process. For 

example, ‘that it provides legal protection for the left behind parent and the courts afford 

these matters priority in the litigation system (compared to a general parenting matter under 

the Family Law Act 1975 – in Australia)’.419 L5 rated highly the general ‘expertise of judicial 

officers that manage these matters and provide expertise and expedience’.420 She said, 

‘Judges who manage Hague matters … have built up knowledge and expertise in these 

matters over time.’ As for negative aspects of the legal process, she stated that the legal 

expenses associated with litigating such matters in domestic and foreign courts ‘were 

onerous’, and because there was a ‘lack of public funding for “abducting parents” in 

 
418  Alice early thirties, one child (transcript of interview, August 2018). 

419  L5 female forties, para-legal (transcript of interview, November 2018). 

420  L5 female forties, para-legal (transcript of interview, November 2018). 
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defending these types of applications’, they end up being self-funded, or trying to obtain 

elusive pro bono legal representation’.421 

It was clear to me that the legal professionals I interviewed who have worked for the 

Central Authority believed it was just for the Convention to be applied strictly in all Hague 

matters. Wendel’s analysis of government lawyers shows that as advisers they must place the 

public interest above all else, but as litigators they become just as zealous advocates as any 

other.422 Whereas the women I interviewed did not have good experiences with the Central 

Authority because of the persecution they felt, for the lawyers their actions fell within normal 

parameters. This was partly due to the fact that the women felt it was unjust for the 

Convention to give abusive fathers who file applications for the return of their children free 

legal support, while the mothers who flee domestic abuse have no access to the same legal 

help to defend the return application.  

The mothers also felt that the Central Authority and courts worked too closely together, 

and therefore the judges were inclined to rule in favour of Central Authority lawyers. In 

research on prosecutors and judges in the United States, it has been shown that their close 

working relationships appear to deny the axiom that familiarity breeds contempt and that 

there is a tendency for close relationships to form; it is not unnatural to suspect similar 

alliances might form in Australia.423 The role of the courts that hear Hague matters and 

administer the Hague legal process is discussed next. 

 
421  L5 female forties, para-legal (transcript of interview, November 2018). 

422  Wendel (2017), p 297. 

423  Flowers (2000), p 292. Cf Ravid (2014), pp 185–210 (although government lawyers are viewed 

negatively, they frequently cooperate with lawyers on the other side to achieve change). 
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The Courts 

The idea that judges will use their common sense, their understanding, their 

contemporary knowledge of society and the expectations of the community as part of their 

decision-making is well recognised and ‘centuries old’.424 However, it could be argued that 

with Hague matters, unlike Hague judges in the Japan, US, Europe and New Zealand, who 

are not opposed to treating domestic violence related Hague cases with more empathy, 

Australian judges can be so fixated on upholding the law that even when dealing with 

obvious evidence of domestic abuse and family violence, strict application of the Hague 

Convention can take precedence over a desire to protect abused women and their children.425  

In Japan, the Convention came into force in Japan on 1 April 2014, and it is another 

country which has chosen to adopt more favourable treatment of domestic and family 

violence victims.426 Section 28(vi) of Japan’s Act for Implementation of the Convention on 

the Civil Aspects of International Child Abduction states that:  

. . . in judging whether a grave risk of the child’s return to the state of habitual 

residence would expose the child to physical or psychological harm or otherwise place 

the child in an intolerable situation, the court shall consider all of the circumstances set 

out in s28(2), including (i) whether or not there is a risk that the child would be subject 

to the words and deeds, such as physical violence, which would cause physical or 

psychological harm(referred to as “violence, etc” in the following item) by the 

petitioner, in the state of habitual residence (ii) whether or not there is a risk that the 

 
424  Burns (2016), p 319. 

425  It is suggested that there is little consistency among judges internationally in the application of the 

Hague Convention. See Leto (2002), pp 247–253.  

426  Freeman & Taylor (2020), pp 155 – 156. 



 138 

respondent would be subject to violence, etc. by the petitioner in such a manner as to 

cause psychological harm to the child, if the respondent and the child entered into the 

state of habitual residence (iii) whether or not there are circumstances that make it 

difficult for the petitioner or the respondent to provide care for the child in the state of 

habitual residence.427  

Freeman and Taylor note that the broader scope of the Japanese Hague laws ‘takes 

greater account of the need to protect Japanese women and warn of the consequences for 

children of not taking this issue into account when Hague Convention petitions are filed.’428  

However, in Australia the enacting laws are not as broad. For the mother that I spoke 

with after they were located by the federal government and served with the return application, 

the Hague legal process began for them, and they were instructed to attend an initial hearing 

on the return application. When discussing this hearing, there was a general feeling among 

the women that the judges seemed eager to discount or dismiss their account of the domestic 

abuse they had endured. For example, Antonia said, ‘They didn’t listen. They said it wasn’t 

about me, it was about my daughter.’429 

It could be argued that domestic abuse is diminished or dismissed because it is not 

properly understood by those administering the Hague legal process. In a study conducted 

recently, Francia et al found that, ‘Strikingly consistent across cases, separated parents’ 

experiences with professionals such as child protection, family report writers, judges, police, 

and independent children’s lawyers were disappointing, concerning, and predominantly 

 
427  Freeman and Taylor (2020), pp 155 – 156. 

428  Freeman and Taylor (2020), pp 155 – 156. 

429  Antonia late thirties, one child (transcript of interview, October 2018). 
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focused on a lack of knowledge around family violence.’430 That study also found that ‘the 

parents did not feel their voices were heard within the Australian family law system’.431  

By way of illustration, Alice said she felt the court dealing with her matter did not want 

to deal with her domestic abuse evidence. She said, ‘I don’t think the male magistrates at the 

time understood the cycle of violence. I found that the only time I felt my situation was taken 

seriously by the court was when it was a female magistrate. When it was a male magistrate, I 

thought, “I’m screwed”.’432 This was not an uncommon perception. 

Karen felt the same way, saying, ‘Just like in an abusive relationship you’re silenced.’ 

Jenny said she ‘felt like nobody listened’ to her. She said, ‘They all believed him and I’m like 

“How can you believe him, when I’ve gone through hell with this guy?”’433 Karen felt 

devastated by the court’s attitude. She said, ‘It’s just so cruel because so many times I think 

“Why did I speak? Why did we speak out? Why do we stand up for all this and try and make 

a better life?” Because life is so shit when you speak out and the courts just don’t support 

you.’434 Following her return to the United Kingdom with her child after the Hague matter 

had been closed, Rachael said the English family court judge who presided over her domestic 

child custody case did not consider her allegations of child abuse seriously enough: 

[The child] was made a ward of court and … she was almost taken off me and 

put into care … because they said the abuse didn’t happen and that it was me 

being emotionally manipulative … I have recordings of her saying these things 

 
430  Francia et al (2019), p 222. 

431  Francia et al (2019), p 228. 

432  Alice early thirties, one child (transcript of interview, August 2018). 

433  Karen mid-forties, two children (transcript of interview, November 2018). 

434  Karen mid-forties, two children (transcript of interview, November 2018). 
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… but the judge said it was emotional abuse and that I was coaching her to say 

things.435 

Rachael further stated that ‘the courts say that mothers make kids make this stuff up. 

Kids don’t make this shit up. A kid will tell you it is allowed sweeties at 8 pm. It won’t tell 

you that it has been fucking raped … they don’t have the capacity for that.’436 Most of the 

women felt that although they had provided solid evidence of abuse, the courts were still very 

keen to use their discretion to order the return of their children to a potentially dangerous 

situation, and also put their safety in jeopardy. This approach by judges is potentially 

disastrous – even deadly – for women. The tragic case of Cassandra Hasanovic, previously 

mentioned in Chapter 2, is just one example.437 

Flick was another abused mother who said she felt the courts did not take the personal 

safety of mothers seriously enough: 

The first time [I was] in court the judge said to my face that I didn’t have a 

chance and I’d be sent back. They knew about the domestic violence, but they 

[the lawyers] said basically nothing will win a Hague [case] unless there’s grave 

risk of harm to the child. They didn’t care about what had happened to me. Just 

grave risk to the child.438 

Sometimes, when the woman’s safety is not considered to be an issue, even the child’s 

safety is not taken seriously enough by judges. Joan said she felt that the judge who presided 

over her matter disregarded her child’s safety. She said, ‘[The judge] wasn’t concerned about 

 
435  Rachael early thirties, one child (transcript of interview, September 2018). 

436  Rachael early thirties, one child (transcript of interview, September 2018). 

437  Hadzic [2007] FamCA 1703. 

438  Flick early thirties, two children (transcript of interview, August 2018). 
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my child’s safety. He said that he wasn’t being returned to the Middle East, but back to a 

Global North nation which had a civilised legal system. He didn’t want to spend the time on 

having a trial for me.’439 

Another issue for the women I interviewed was a distinct lack of access to free expert 

legal representation, while they perceived that their abusive ex-partners were being fully 

supported by expert government lawyers. Jenny was very upset that her ex-partner received 

fully funded legal assistance from the Central Authority in Britain, saying that ‘he got British 

Legal Aid, and I didn’t … He has not paid a cent.’440 

A recurring theme in my interviews was the extreme disappointment and disadvantage 

the women felt when they did not qualify for Legal Aid assistance. Once they were rejected 

by Legal Aid, they had to borrow money from their families to pay for legal representation or 

represent themselves. Some had to beg community legal organisations for legal assistance. 

The mothers’ experience with seeking Legal Aid funding is discussed next. 

Legal Aid funding 
 

The Hague Convention mandates that governments are responsible for providing or 

facilitating ‘the provision of legal aid and advice, including the participation of legal counsel 

and advisers’ when a parent files a return application441 (unless an applicant parent chooses to 

pay for private lawyers). A parent making a return application is not required to bear any 

personal legal costs, as such costs are borne by the Central Authority and other public 

 
439  Joan. 

440  Jenny early forties, one child (transcript of interview, January 2019). 

441  Hague Convention, Art 7(g). 
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services of Contracting Services.442 In comparison, respondent mothers have four avenues for 

obtaining legal representation:  

1. applying for Legal Aid funding443  

2. trying to obtain free legal representation; 

3. borrowing money from family and/or friends to fund a private lawyer; or 

4. representing themselves.  

Australia’s legal aid eligibility testing has been discussed by Rix, who states that, 

‘While some legal aid services are provided free of charge, legal representation is subject to 

means and merits testing, and not all applicants will be eligible for legal aid.’444 

Australian Legal Aid has offices throughout Queensland. It has the primary financial 

ability to fund a defence in a Hague matter. However, Legal Aid has very strict guidelines, 

which apply to all applicants. These guidelines operate to the disadvantage of many Hague 

respondents, as it is difficult to pass all of Legal Aid’s funding tests. A respondent mother 

making an application for funding must first pass a ‘means’ (income/assets) test. Respondents 

who rely on full government Centrelink payments for their income are deemed to be eligible 

under the income test. All other applicants are required to provide their gross weekly income 

and the number of people who rely on that income for consideration in the income test. 

Respondents must then pass an almost insurmountable ‘merits’ test to be eligible for funding 

for legal representation. To satisfy the merits test, a respondent must satisfy each of the 

following three tests:  

1. the Reasonable Prospects of Success test 

 
442  Hague Convention, Art 26. 

443  http://www.legalaid.qld.gov.au [Accessed 21 March 2021]. 

444  Rix (2007), p 3. 

http://www.legalaid.qld.gov.au/
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2. the Prudent Self-Funding Litigant test, and  

3. the Appropriateness of Spending Limited Public Legal Grants of Legal Assistance 

Funds test.445 

The Reasonable Prospects of Success test is met only if, on the information provided to 

Legal Aid, it appears to Legal Aid that, on the legal and factual merits, the proposed action, 

application, defence or response for which a grant of legal assistance is sought is more likely 

than not to succeed. The Prudent Self-Funding Litigant test is met only if Legal Aid considers 

that a prudent self-funding litigant would risk their own financial resources in funding the 

proposed action, application, defence or response for which a grant of legal assistance is 

sought.446 Rix states that: 

The Government’s rationale for using this test is … one of the ‘strategies’ 

employed by the Government to minimise the cost of providing legal assistance 

to eligible clients thus lessening the inequity between those who are eligible and 

those who are ‘marginally excluded’.447 

The Legal Aid Commission of New South Wales has argued that this test should be 

killed off because it is ‘subjective, ambiguous and difficult to apply’.448 

The Appropriateness of Spending Limited Public Legal Grants of Legal Assistance 

Funds test is met only if Legal Aid considers that the costs involved in providing the 

 
445  Legal Aid Qld, Grants Policy Manual (Last updated 14 December 2015), 

https://www.legalaid.qld.gov.au/About-us/Policies-and-procedures/Grants-Policy-Manual/The-Merits-Test 

[Accessed 21 March 2021]. 

446  Rix (2007), p 7. 

447  Rix (2007), p 7. 

448  Rix (2007), p 8. 
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assistance are warranted by the likely benefit to the applicant or, in appropriate 

circumstances, the community.449 

Consequently, the Reasonable Prospects of Success test is met only if it appears, on the 

legal and factual merits, that the proposed action, application, defence or response for which 

a grant of legal assistance is sought is more likely than not to succeed.450 Therefore, the 

decision to fund a defence for a respondent mother is based on the amount of evidence a 

respondent can produce to prove the defence(s) they want to argue in their defence. This is 

where most respondents in Hague cases fail, as they flee their homes without sufficient 

evidence in their possession of domestic and family violence, and the short timeframe 

allowed for the turnaround of these cases can prevent them from obtaining such evidence 

from the other jurisdiction.  

Legal Aid would be aware of the poor prospects of mounting a successful ‘grave risk’ 

defence, thereby diminishing the likelihood of legal aid funding – and the opportunities for 

developing more nuanced jurisprudence on the issue by having respondents’ cases argued by 

experienced lawyers such as the Central Authority’s stable of lawyers, who become experts 

on the Hague since they conduct numerous cases. 

It has also been said that there is a misconception that Legal Aid lawyers are 

necessarily partisan in favour of their client – in this case, the mother. This is reinforced by 

Newman’s research on legal aid lawyers in the United Kingdom, which shows a high degree 

 
449  Legal Aid Qld, Grants Policy Manual (Last updated 14 December 2015) 

https://www.legalaid.qld.gov.au/About-us/Policies-and-procedures/Grants-Policy-Manual/The-Merits-Test 

[Accessed 21 March 2021]. 

450  Legal Aid Qld, Grants Policy Manual (Last updated 14 December 2015) 

https://www.legalaid.qld.gov.au/About-us/Policies-and-procedures/Grants-Policy-Manual/The-Merits-Test 

[Accessed 21 March 2021]. 
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of ambivalence among Legal Aid lawyers: they will state that they are actively working for 

their clients, but observational study shows that they often disrespect their clients and lack 

motivation.451 

These ambiguous and subjective tests are so hard that none of the women I interviewed 

received Legal Aid funding for their Hague defence in Australia. Joan was frustrated at the 

discriminatory effects of the Hague Convention: 

From talking with other ‘Hagued’ women … [mothers] are rarely given Legal 

Aid funding from the government for our legal defence, and getting free legal 

help elsewhere is virtually impossible. Yet our abusers have the full force of the 

Australian government behind them for free. Well, [my ex] had investigators, 

process servers, solicitors, barristers and judges who order that our children be 

sent back to their abusive fathers – and it costs the abusive father nothing. It 

would take a pretty sick mind to make all this up, and yet it’s the reality of 

several mothers every week in Australia.452 

Rachael did not qualify for Legal Aid. She said, ‘No, didn’t get Legal Aid.’453 Mia 

said, ‘Legal Aid refused me.’454 Janine was confused when she was unsuccessful in obtaining 

Legal Aid assistance: 

I was trying to get Legal Aid to help me. I was trying to get … help with the 

domestic violence and all that stuff, and this is what really pisses me off … 

Legal Aid said … I’d definitely get help with this, but then when I spoke with 

 
451  Newman (2013). 

452  Joan fifties, one child (transcript of interview, August 2018). 

453  Rachael early thirties, one child (transcript of interview, September 2018). 

454  Mia early thirties, one child (transcript of interview, August 2018). 
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Legal Aid, they told me that ‘you don’t have merit in the case’ … and I’m like, 

‘But hang on a minute if there’s so much violence that we’re not safe … to 

return, why would you do this?’455 

Based on the women’s experiences, it appears that when challenging a return 

application, it can be difficult to obtain Legal Aid funding. It is also hard to get sufficient 

assistance from community legal centres. 

Community legal centres and lawyers 

It has been said that, ‘Community legal centres are independent, non-profit, non-

government organisations’,456 which focus on giving legal advice, solving problems and 

‘working with other agencies to address connected legal, financial, social and health 

problems’.457 These types of legal centres ‘focus on helping people who don’t qualify for 

legal aid and mainly help people with civil and family law issues’.458 Because of funding 

shortages, ‘community legal centres focus on assisting disadvantaged Australians. Over 80 

per cent of the people helped by community legal centres receive under $26,000 a year in 

income.’ 

Because Hague cases can be complex and run for a long time,459 community legal 

centres are generally not equipped to represent respondent mothers. I found only one example 

of an Australian community legal organisation that took on the defence of a return application 

for an Australian mother. Joan said she managed to get access to a well-established 

 
455  Janine early thirties, one child (transcript of interview, September 2018). 

456  The National Association of Community Legal Centres Australia (July 2012), p 6. 

457  The National Association of Community Legal Centres Australia (July 2012), p 6. 

458  The National Association of Community Legal Centres Australia (July 2012), p 6. 

459  Lowe et al (2013), p 6. 
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community legal organisation with the capacity to fund the defence of a Hague return 

application. The organisation also retained a family law barrister for advice and/or 

representation at her trial. However, Joan said this community legal organisation had not 

handled a single Hague matter before taking on her case. She described her experience:460 

I went … to see a family lawyer … He said he didn’t know a lot about Hague 

cases, but he told me straight out that I had no chance of winning because the 

courts were very strict about enforcing the law because they wanted other 

countries to return abducted children to Australia … Then I had to go to a final 

hearing … so the solicitor found a barrister to represent me for free. We had a 

phone conference with him, and he also said straight out that I’d lose and have 

to send my son back … I was confused and devastated. Nothing was going my 

way. Nobody seemed to be on my side … I was represented by a family law 

solicitor who had no Hague experience, and my family law barrister, who 

wasn’t very experienced, and he seemed to be scared of the judge. Both of them 

told me straight out that I was going to lose my son. I knew then that they 

weren’t even going to try to fight for me.461  

The doctrine of comity factors heavily in the enforcement of the Convention. Schuz 

points out that the doctrine of comity has been referred to by courts in cases involving the 

Abduction Convention in various ways. For example, ‘comity is used in the sense of 

reciprocity’.462 Comity is also used to narrowly interpret exceptions, and as a factor in 

exercising judicial discretion where an exception is established. Comity also has an impact on 

 
460  Joan fifties, one child (transcript of interview, August 2018). 

461  Joan fifties, one child (transcript of interview, August 2018). 

462  Schuz (2014), p 48.  
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the practice of requiring undertakings and has an effect on ‘the recognition of non-return 

orders of the requested state’.463 

Some women try to access free legal help after they have returned with their children, 

but that can also prove to be extremely difficult. Joan relayed her experience after returning 

to her partner’s jurisdiction with her child: 

I desperately applied to the few community legal services that are there … for 

free legal representation. All my applications were rejected by these legal 

services on the basis that they were under-funded, and my case was not 

considered the worst type of case.464  

Following her own experience, Fran felt that Community Law Centres were not 

equipped to fight Hague cases: 

There should be some kind of training for community lawyers for generally 

people in my situation who have no money … community law centres need 

training around Hague issues, cos that’s where people like me end up going … I 

went to a community legal centre when I first came back … and the lawyer I 

saw didn’t know anything and gave me the completely wrong advice.465 

This left the women feeling powerless in these situations, a feeling exacerbated by the 

struggle to find funds for private legal representation. 

 
463  Schuz (2014), p 48.  

464  Joan fifties, one child (transcript of interview, August 2018). 

465  Fran late forties, two children (transcript of interview, September 2018). 
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Private legal representation 

Seuffert wrote about the effectiveness of lawyers in assisting women who are seeking 

legal protection.466 After conducting an in-depth study in New Zealand which involved 

qualitative interviews ‘with 15 non-Maori women who are survivors of family and domestic 

violence’ and interviews with lawyers who represent survivors of domestic violence she 

found that: 

The women report that along with police, judges and society generally, their lawyers 

hold attitudes which tend to minimise and trivialise domestic violence and to blame 

victims for the violence. The women also report that many of their lawyers did not 

understand the dynamics of domestic violence and often neither believe their stories 

nor provided them with adequate advocacy. Based on the experiences of the women 

interviewed, these attitudes affect lawyer-client interactions and legal representation 

in ways that are detrimental to the women.467 

Twenty-five years after Seuffert’s study, Douglas conducted a study which involved 

over 60 women who had experienced domestic and family violence who had had experiences 

interacting with the legal system. When discussing the lawyers they encountered, Douglas 

found that: 

While women in the study who had access to lawyers had reasonably positive 

experiences with them, many raised significant issues about lawyers and legal 

representation. Many of the issues they raised about legal representation compounded 

their experience of intimate partner violence. The lack of access to state-funded legal 

 
466  Seuffert (1996), p 2. 

467  Seuffert (1996), p 3. 
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aid was one concern. A second concern was the very high cost and ensuing debt 

associated with retaining a private lawyer. Often proceedings were initiated and 

prolonged by the abuser as an aspect of coercive control, and the heightened legal 

costs associated with this behaviour were experienced as a form of secondary abuse, 

limiting the financial security and options for women and their children after 

separation. Pressure to settle cases unfairly or unsafely was a common theme that 

women connected to legal representation; this came as a consequence of both a lack 

of and the cost of legal representation.468 

Some of the women I interviewed were able to borrow money from family and/or 

friends to pay for private lawyers to represent them in defending the return application, 

although they were still ordered to return their children. Those who retained private lawyers 

found them very expensive, pessimistic, unsupportive and generally professionally 

indifferent. In discussing typical family lawyers, Sarat and Felstiner discuss various types. 

They state: 

The predominant image of the lawyer–client relationship is one of professional 

dominance and lay passivity … The lawyer governs the relationship, defines the 

terms of the interaction, and is responsible for the service provided. Even when 

lawyers seek to tell clients’ stories, they routinely silence and subordinate 

them.469  

They also point out: 

 
468  Douglas (2021), p 150. 

469  Sarat and Felstiner (1997), pp 19–20. 
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In the standard analysis of the professions, lawyers are presented either as 

agents moving tactically toward their clients’ clearly expressed goals, as 

principals paternalistically operating in accordance with their sense of the 

clients’ best interests, or as opportunists using the client’s case to work out their 

own agenda.470  

There are also lawyers who choose to be a friend, therapist and legal adviser to their 

client.471 

In contrast, Mather, McEwen and Maiman472 characterise the main types of family 

lawyers as ‘the old time practitioner’, the ‘feminist divorce specialist’, the ‘low-cost practice 

for the low-income client type lawyer’, the attorney for ‘the divorces of the rich’ and the 

‘young associate lawyer’. They paint the old-time practitioner as having a few decades of 

experience and being ‘committed to serving the working people he came from’. He also 

places great value on his own integrity.473 For this type of lawyer, the heart of the practice of 

law lies not in the bookish knowledge of the law and legal procedures, but rather in personal 

qualities and human relationships.474 They depict the feminist divorce specialist as 

maintaining a primary interest in counselling female clients and understanding her central 

responsibility not in terms of obtaining legal outcomes for clients, but rather as assisting them 

to adjust in the long run to a new social role and a new set of economic challenges. This 

lawyer judges her success by her client’s growth and adjustment. She works towards fairness 

and views her work more as restructuring a family, which is different from problem solving 

 
470  Sarat and Felstiner (1997), p 21. 

471  Sarat and Felstiner (1997), p 58. 

472   Mather et al (2001), p 18. 

473  Mather et al (2001), p 18. 

474  Mather et al (2001), p 19. 
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that focuses only on short-term legal issues.475 Lawyers who work for women’s legal services 

typically fall into this category. 

For example, Jenny used a private lawyer and paid a lot of money, but her children 

were nevertheless returned. She said, ‘I think it was $70,000 … all went to my Hague 

matter.’476 Like the other mothers, Antonia was also denied Legal Aid and had to pay for 

private lawyers herself: ‘I was not eligible for Legal Aid so I had to pay for a private lawyer, 

and I expensed everything … Between the lawyer in overseas and in Australia, because I was 

having a lawyer everywhere, probably [cost] 35,000 euros.’477 Fran too had similarly 

negative experiences with retaining expensive lawyers: ‘In hindsight … you know every 

lawyer said “Yes, we can try to help you, but no guarantee of course.” There was one female 

lawyer who just said to me, “I think you have to go back”, but of course I didn’t want to hear 

that, so I spent … well my mother spent – $35,000 on another lawyer.’478 Despite spending 

that money, her children were still returned by the court. 

Karen borrowed large sums of money from family and friends for her legal 

representation in Brisbane. She reflected: 

I owe people. I have these beautiful friends … who gave me $50,000 … and my 

Mum went bankrupt – so she has gone home to sell her house in New Zealand. 

I’m paying [a barrister] $100,000 … My solicitor … has just ditched me 

because she wants $2000 in her bank account to tidy up the last little bits and 

 
475  Mather et al (2001), p 22. 

476  Jenny early forties, one child (transcript of interview, January 2019). 

477  Antonia late thirties, one child (transcript of interview, October 2018). 

478  Fran late forties, two children (transcript of interview, September 2018). 
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she refuses to stand up for my kids … and she’s got nearly $400,000 of my 

Mum’s money … and … wanted $2000 [more] in her account.479 

Similarly, Rachael failed to qualify for Legal Aid and had to find money from 

somewhere to pay for legal advice. She said, ‘I crowdfunded some money … but basically a 

lot of my friends in Australia gave me loads of money … I’d been trying to get advice from 

lawyers in [in Australia], where I’m from, and they were all like, “This is too complicated, 

just go home.”’480 She returned to Europe after receiving no legal representation. 

Once she returned to the country from which she had escaped, Joan said she managed 

to get a meeting with a lawyer who she hoped might represent her for free; however, she had 

a bad encounter saying, ‘[The lawyer] was really nice to [my ex] during a meeting we had 

and not very nice to me, even in front of him … he was very sympathetic towards him and … 

even made the comment later to me that “he didn’t seem like such a bad guy”.’481 Mia had a 

similar experience, revealing: ‘I think that the lawyer didn’t want to fight for me. She said, 

“Oh no there’s not enough danger”, and I thought there was enough danger.’482 Jenny said: 

‘[The lawyers] … side with the man basically.’483 

In relation to legal representation, the mothers’ experiences showed that free legal 

representation for an applicant father and respondent mother in a Hague case is very 

unbalanced. The Central Authority can provide the fullest legal representation, costing 

abusive applicant fathers nothing. And they are successful in most Hague matters. However, 

a respondent mother without sufficient finances to pay for legal representation is at a distinct 

 
479  Karen mid-forties, two children (transcript of interview, November 2018). 

480  Rachael early thirties, one child (transcript of interview, September 2018). 

481  Joan fifties, one child (transcript of interview, August 2018). 

482  Mia early thirties, one child (transcript of interview, August 2018). 

483  Jenny early forties, one child (transcript of interview, January 2019). 
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disadvantage. Even if she can afford to retain private counsel, her chances of defeating a 

return application are still very low because judges with Hague jurisdiction seem intent on 

enforcing the Convention in strict and narrow ways, even in cases involving domestic abuse.  

When it comes to community legal centres, the women felt that they were ill-equipped 

to take on the mammoth task of defending a Hague application due to funding restrictions 

and a distinct lack of expertise. Even when they retained private lawyers who were 

knowledgeable about the Hague Convention, the women felt disappointed and disrespected. 

As for how the courts treated the women, they felt that their allegations of abuse were 

disbelieved, disregarded and dismissed. The women felt abused by the Hague legal process 

from the beginning until the very end. 

What do Hague lawyers think of the Hague Convention? 

When I spoke with the lawyers, I found a range of opinions about the Hague 

Convention, ranging from support for the Convention irrespective of the women’s situations 

to great sympathy for the plight of underrepresented women. For example, the female 

barrister I interviewed (see Appendix 2) essentially felt that it was important to honour the 

Convention’s legal process.484 She said: 

Well, certainly I think it’s important to have a system whereby there’s 

recognition of orders between countries because I think part of the challenge 

otherwise is that people can just remove children from jurisdictions … and I 

think that there are important reasons as to why the stability of children is 

important and why we should have a system in place where there’s recognition. 

 
484  L2 female thirties, barrister (transcript of interview, November 2018). 
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A female solicitor I interviewed485 (see Appendix 2), who had once worked for the 

Brisbane Central Authority but now works in family law private practice, revealed that when 

working for the Central Authority she had little sympathy for women who had fled with their 

children. She accepted that she had been institutionalized by the Central Authority: 

I guess I think of myself as a traditionalist in terms of the Hague Convention. 

My first interface with it was when I was working for the Queensland Central 

Authority administering the Hague Convention … and I do believe that it’s 

there for a purpose, and I do believe that we have to be fairly strict with its 

implementation, or else we send a message to parents that we’re an okay place 

to abduct children to because you’ll get away with it, and I don’t think that’s a 

good outcome for children, to be ultimately separated from another parent.486  

However, since she had switched to working in private practice and had in fact 

represented some women who had fled their homes owing to domestic abuse, her attitude had 

changed, and she now felt empathy for abused ‘Hagued’ women:  

I’ve returned to private practice for many years now and I do see that one of the 

flaws in the system is … well you don’t get that close inquiry into some of those 

other issues like domestic violence.487 

Also, given how complex Hague cases can be, she did not believe that enough time 

was being spent by the judiciary on cases involving domestic abuse allegations: 

 
485  L3 female forties, solicitor (transcript of interview, November 2018). 

486  L3 female forties, solicitor (transcript of interview, November 2018). 

487  L3 female forties, solicitor (transcript of interview, November 2018). 
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For me it’s a real struggle because I completely understand why courts can’t 

give these matters five or ten days to explore those issues, and also we’ve got 

the other parent usually in some other jurisdiction, sometimes with language 

difficulties, so how do we afford everyone procedural fairness in that scenario? 

… The bar is so high!488 

This solicitor believed the bar had been set very high because of comity and 

unjustified assumptions made by courts that the authorities in other jurisdictions would be 

able to protect abused women and children upon their return. She said: 

It’s about courts respecting that other jurisdictions will have powers in play – 

for example, police, domestic violence orders, family law courts, domestic 

violence courts, that sort of thing – to protect people who are exposed to, or 

might suffer, or might be harmed by their ex-spouse. So, for example, for a 

parent to come out to Australia and say for example, ‘I can’t return to New 

Zealand because of extreme domestic violence’ … well their police system is 

similar to ours, their court system is similar to ours, so why can’t they get the 

protection there that they say they need here?489 

I also interviewed a female solicitor490 who identified as a feminist and worked for a 

community legal centre (see Appendix 2) to get her perspective on the Hague Convention. 

This solicitor was very much against the strict enforcement of the Hague Convention against 

abused women who flee domestic abuse with their children. She had represented one ‘Hagued’ 

woman in Sydney for free and had fought the return application all the way to the Australian 

 
488  L3 female forties, solicitor (transcript of interview, November 2018). 

489  L3 female forties, solicitor (transcript of interview, November 2018). 

490  L4 female forties, solicitor (transcript of interview, August 2018). 
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High Court. Unfortunately, the child was still returned. She felt strongly that the current situation 

needed urgent change, saying the Hague Convention legal process was ‘terrible’ and that she was 

not ‘a big fan of the system’. She also said that the woman she represented ‘would’ve been 

unrepresented’ if she had not offered free legal presentation.491 She said, ‘There’s no access to 

justice’ for ‘Hagued’ women in Australia.492 

She also told me that the case she handled for her New Zealand client ‘was a big waste of 

time in the end’. She revealed:493 

We took it all the way to the High Court and got nowhere, but it was an interesting 

exercise in seeing how rotten the system is all the way through … It’s not 

accessible to the ordinary person … it’s so onerous … in terms of the appeal 

process and how you’re going up the levels … it is just a big problem with access 

to justice and the most vulnerable in our community.494 

This solicitor felt that judges were not compassionate when dealing with domestic abuse-

related cases:  

I think if we’d have had the right judge … it would have been more open to 

them to have made the right decision … but our judges aren’t wired the right 

way … I thought we did really well that we managed to get the evidence of 

domestic violence and his history … and I thought that would sling it, but it 

didn’t. I don’t think they care basically.495 

 
491  L4 female forties, solicitor (transcript of interview, August 2018). 

492  L4 female forties, solicitor (transcript of interview, August 2018). 

493  L4 female forties, solicitor (transcript of interview, August 2018). 

494  L4 female forties, solicitor (transcript of interview, August 2018). 

495  L4 female forties, solicitor (transcript of interview, August 2018). 



 158 

She also touched on how vulnerable the Hague Convention can be to systems abuse 

and how women’s own vulnerability can harm them when they sidestep confrontation: 

People who aren’t litigious are actually the people who are the most vulnerable. 

I mean [the father] commenced the proceedings, so you know, aggressive men 

who are happy to use the legal system as yet another way of abusing women. 

It’s a system that favours their interests, rather than women who shy away from 

confrontation, or are not well equipped for it.496  

I also interviewed a male barrister497 who supported the strict enforcement of the 

Convention. When I asked him what he thought abused women who are afraid for their safety 

and their child’s safety should do to escape their abusive partners, he felt strongly that they 

should first access the authorities where they are living for help. He said:498 

My answer to your question is engage in the country you went to … You met 

this bloke, you married the bloke, you had a kid with the bloke, you had a tiff 

with the bloke, you lived in a country. Sorry, you just can’t say ‘I’m going to 

take my bat and ball and go home the moment things get tough.’ You use the 

courts and processes of the country you voluntarily chose to live in, where you 

voluntarily chose to have a baby with the bloke … What you’re meant to do is 

engage with the country you’re living in. You weren’t abducted there. You fell 

in love with this bloke, you had a baby with this bloke, this child has only ever 

lived in that one country. You bloomin’ [sic] engage the country that you’re in 

and if you can’t … as a general rule, I believe in the Convention, because 

 
496  L4 female forties, solicitor (transcript of interview, August 2018). 

497  L1 male fifties, barrister (transcript of interview, November 2018). 

498  L1 male fifties, barrister (transcript of interview, November 2018). 
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otherwise you’re going to have a situation where we’re back to a situation 

basically where the winner is the one who’s best at abducting.499 

This male barrister had very strong opinions about women alleging domestic and family 

violence as the reason for fleeing with their children to Australia. He described such situations as 

a being a ‘ruse’.500 He said the ‘genuine cases get the sceptical look [from lawyers and judges] 

because so many other women make the same claim’.501 He also said, ‘I’ve been in [Hague] 

cases where basically it [abuse] has been fabricated.’502 He said, ‘Not huge numbers, but there 

have certainly been cases.’503 When asked if allegations of domestic and family violence deemed 

to be false by the Hague authorities taint cases where domestic and family violence is alleged, he 

said, ‘Of course they do. Same story as with rape. Same sort of situation.’504 It was his view that 

all parental matters should be decided in the country where the child was born, regardless of any 

threat to a mother’s safety. 

Finally, I interviewed a legal professional who is not a lawyer but worked for a Central 

Authority office. She said that she empathised with women who found themselves caught up in 

Hague cases, but she felt that overall, the Convention handled child abduction matters well. She 

also said that the Australian legal system was limited in dealing with abduction cases as there are 

no alternatives in international parental child abduction. She emailed me a list of advantages and 

disadvantages for the Convention (see Table 2). 

 
499  L1 male fifties, barrister (transcript of interview, November 2018). 

500  L1 male fifties, barrister (transcript of interview, November 2018). 

501  L1 male fifties, barrister (transcript of interview, November 2018). 

502  L1 male fifties, barrister (transcript of interview, November 2018). 

503  L1 male fifties, barrister (transcript of interview, November 2018). 

504  L1 male fifties, barrister (transcript of interview, November 2018). 
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Table 1: Advantages and disadvantages of the Hague Convention 

Advantages Disadvantages 
It provides legal protection for the ‘left behind 
parent’. 

The associated legal expenses associated with 
litigating such matters in foreign courts. 
 

The courts afford Hague matters priority in the 
litigation system (compared with a general 
parenting matter under the Family Law Act 
1975 – in Australia). 

The emotional distress to families. 

The expertise of judicial officers that manage 
Hague matters provides expertise and 
expedience (this is certainly the case in 
Queensland where there are only several judges 
who manage Hague matters, and have therefore 
built up knowledge and expertise in these 
matters over time). 
 

Generally speaking, there is no public funding 
(read: Legal Aid) for ‘abducting parents’ in 
defending these types of applications – so they 
end up being self-funded or trying to obtain a 
pro bono legal representative. 

It provides a forum by which the child’s views 
and wishes can be considered (where 
appropriate). 

The risks associated with the abducting parent 
returning to the ‘removing country’ – that is, 
the threat of being charged with abduction 
related offences (the Australian authorities 
have no control over how foreign authorities 
elect to respond in this regard). 
 

It provides an opportunity to avoid a litigation 
process wherever possible (court process vs 
mediation – a negotiated outcome vs trial). 

The abducting parent returning to a country 
where they have no form of support or 
assistance – for example, accommodation, 
accessing legal advice/support, where 
domestic and family violence issues, and so 
on exist. 
 

There is an International Hague Network Judges 
group – where judges across different countries 
can liaise with each other as needed. 
 

Possible immigration/visa issues for the 
returning parent that need to be resolved. 

Most countries that are signatories to the Hague 
Convention have a level of sophistication in 
their legal systems which facilitate the proper 
intent and application of the Hague Convention. 
 

Where a parent elects not to return with the 
child to the removing country – the obvious 
distress this creates for the family.505 

 

  

 
505  When I interviewed Janine early thirties, one child (transcript of interview, September 2018), she said 

she could not return with her child to New Zealand because she was too afraid of her violent ex-partner. The 

child lives with Janine’s mother in New Zealand. 
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The two columns essentially represent formalist and positivistic (advantages) and 

informal and therapeutic (disadvantages) approaches to the law of the Hague Convention. For 

lawyers, there is an immediate appeal to formalism as it emphasises the logics and rules of 

the Convention and law in general. The second column speaks to those who might engage in 

cause lawyering or lawyering for the social good, but it is an appeal to justice rather than law. 

The system may create abuse, but it does so because of its internal structure, which means 

lawyers are limited in the ways they can counteract its effects. 

Conclusion 

The Australian Lawyers Alliance has suggested:  

When the Hague Convention was ratified, it was no doubt envisaged that it 

would assist in protecting children from harm. However, in practice it is often 

having the effect of preventing women and children from escaping violent 

fathers. Like many protective measures introduced by the legal system, these 

provisions are now being used as a weapon against women and are infringing 

their human rights.506  

Furthermore, some European academics believe, ‘it is imperative that Hague 

Convention return courts recognise that, in cases involving domestic violence, the 

circumstances of the abducting mother and the child may be intertwined to the extent that 

domestic violence perpetrated solely against the mother may justify the finding that the return 

would expose the child to a grave risk of psychological harm or other intolerable situation 

pursuant to Article 13(1)(b).507 

 
506  Kerr (2018), p 1. 

507  Trimmings and Momoh (2021), p 19. 
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Despite this current serious situation with the Convention, all but one of the legal 

professionals I interviewed felt that the Hague Convention should be strictly enforced, even in 

cases involving domestic abuse, and that is because it is the only law that deals with international 

parental child abduction. There is no other option but to comply with its objectives. 

The next chapter discusses the women’s post-Hague life and the various kinds of abuse 

they encountered in that new phase of their lives. For instance, they became homeless and 

penniless, and were left without family or community support. Furthermore, systems abuse 

continues as the women described losing significant contact with their children or losing their 

parental rights completely due to court orders made in the jurisdiction to which they returned. 

This kind of judicial action could be interpreted as being a form of punishment for the women 

for taking their children. If so, it is a serious form of systems abuse. 
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6 

The women’s experience of abuse in their post-Hague life 

Introduction 

This chapter discusses the third stage of the cycle of abuse experienced by the women. 

It analyses the various types of abuse suffered by them after the conclusion of the Hague 

legal process and during their transitions into their post-Hague lives. The key finding is that 

the women were still being abused by their ex-partners, were left homeless and poverty 

stricken, and were unable to obtain government or community support to help restart their 

lives. Most distressing for the women was when they had to fight for access to their children 

through the courts located in the jurisdiction from which they had fled. By reducing their 

contact with their children or revoking their parental rights completely, the judges left the 

women with a sense of overwhelming powerlessness.  

The drafters of the Hague Convention created this treaty primarily to enable courts to 

quickly return children to what they deem to be the correct jurisdiction for parenting issues to 

be dealt with, as described in Chapter 2. It was initially thought that the Convention would 

give greater rights to mothers when their partners abducted their children. However, over the 

past few decades, the majority of international parental child abductions have not been 

carried out by non-custodial fathers, as envisaged by the drafters, but rather by mothers.508  

The women I interviewed indicated that after being ‘Hagued’ they continued to suffer 

abuse in various forms. This chapter explores their experience of post-Hague abuse. I will 

analyse and discuss the themes that emerged from my interviews, including further emotional 

and psychological abuse as well as financial abuse committed by former partners. Within this 

 
508  Schuz (2013), p 439. 
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I include the financial abuse imposed by the Returning State in denying women’s access to 

formal financial support. Other themes identified were the women’s sense of systems abuse, 

as discussed in Chapter 5 (including the use of the Hague Convention to continue to control 

and frighten the women); homelessness; lack of community, social and state support; and 

reduced contact with their children.  

Although little research has been done in Australia on post-Hague life for abused 

women and children, considerable research exists on domestic violence and other forms of 

abuse, including post-separation abuse.509 Schuz is one academic who argues that post-Hague 

research is important: 

In order to evaluate fully the operation of the Abduction Convention, it is 

necessary to consider what happens after the return of the child … Information 

leading to the return of the abductor with the child; the child’s adjustment after 

return; the outcome of any subsequent proceedings and the degree of ongoing 

contact with the non-custodial parents can help us to understand the impact of 

the abduction and return on the child and thereby to seek ways to minimise the 

harm caused.510 

My findings contribute valuable qualitative data to this under-researched aspect of the 

Hague Convention. For example, the participants’ stories reveal the relentlessness of the 

abuse trajectory encountered by women in their post-Hague return life. The women’s 

experience of the continuation of partner abuse is discussed first. 

 
509  Australia’s National Research Organisation for Women’s Safety Limited (June 2017), Compass 

Research to Policy & Practice 4: Domestic and Family Violence and Parenting: Mixed Method Insights into 

Impact and Support Needs, p 2. 

510  Schuz (2013), p 50. 
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Partner abuse in post-Hague return life 

To elucidate the suffering of women post-Hague, the literature around post-separation 

abuse was located to frame the findings for this section. For instance, when writing in the 

area of Canadian family social services, Brownridge found that ‘women have a high risk for 

violence post-separation’.511 In Brownridge’s view, post-separation violence can include 

traumatic non-lethal sexual violence.512 Brownridge also identifies patriarchal culture as 

playing an important role’513 in post-separation abuse:  

A patriarchal culture sets the context for post-separation violence through 

perpetuation of the notion that men are entitled to an ongoing relationship and 

the expectation of female obedience, loyalty and dependence … When women 

initiate separation … men may see this as a challenge to their patriarchal 

authority. 514  

In a study conducted by Humphreys and Thiara which explored post-separation 

violence, they found that, ‘More than three-quarters (76 per cent) of the 161 separated women 

who completed questionnaires, suffered abuse and harassment from their former partners 

after they ended the relationship, and ‘post-separation violence was part of a continuum of 

abuse and violence and an on-going part of the man’s efforts to continue his control over the 

lives of women and children.’515 

 
511  Brownridge (2006), p 514. 

512      Brownridge (2006), pp 516 – 517. 

513  Brownridge (2006), p 519. 

514  Brownridge (2006), p 519. 

515      Humphreys & Thiara (2003), p 199. 
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The women I interviewed returned with their children after having fled their abusers, 

only to experience further abuse. It could be argued that the Hague decision was an example 

of systems abuse as the abusive men were able to use the Convention’s legal process to force 

their victims to return their children and also return with their children. The Hague decision 

may have also spurred the men on to new heights of abuse against the women. The women 

experienced psychological and emotional abuse, which is discussed in the next section. 

Psychological and emotional abuse 

In their study of abused women’s lives in the United States following Hague 

proceedings, Edleson et al report that ‘women reported new domestic violence committed 

against them by their abusive husbands once they returned to the other country’.516 This is 

exemplified by Joan, who maintained physical custody of her son post-Hague. She was, 

however, ordered by the Australian family court to return her then two-year-old son to a 

Global Northern nation. She returned with her child and said that although they were not 

living together, her partner still regularly inflicted emotional and psychological abuse on her:  

He threatened me several times saying that he could have me arrested and 

charged with parental kidnapping because the … local police and the federal 

police were all on his side and they called him regularly to see what the 

situation was. And the sad truth was that he was 100 per cent right. He’d had 

full support from Australia and now in the returned jurisdiction too.517 

Alice also maintained physical custody of her child post-Hague. She revealed that she 

was extremely fearful of her former partner upon returning to Australia with their child. Alice 

got ‘Hagued’ after she took their son for a holiday to England to visit family even though she 

 
516  Edleson et al (2010), p 181. 

517  Joan fifties, one child (transcript of interview, August 2018). 
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said her former partner had agreed to the trip. When describing what her post-Hague life was 

when she returned to Australia with her son, Alice described feeling very scared of her 

former partner because with her son living with her, her ex-partner started threatening her 

immediately: ‘When I eventually returned, I stayed at my parents’ house, but they weren’t 

there … I … told all the neighbours about my fear [of my ex-partner] … So, they were all 

keeping an eye out for me.’518 Alice also said she notified the police of her fears for her 

safety: ‘I also called the police and put myself on … a register, so if you call, they come 

straight away … I didn’t want to be living alone because the threats had started getting worse 

at that point in time.’519 Alice further explained that because she feared so much for her 

personal safety, she could not return to work:  

When I got back [to Australia] I couldn’t go back to work, until my parents 

came back [from holidays], because I was too scared. Because he knew where I 

worked. I was too scared to put [my son] in day care because I was scared, he 

would take him or follow me to day care … I was really terrified. Quite 

scared.520 

Some of the women immediately applied for protection orders on starting their post-

Hague lives because of fear for their personal safety. Jenny, who maintained physical custody 

of her child post-Hague, explained how frightened she was when she accidentally ran into her 

ex-partner on returning to Australia:521  

 
518  Alice early thirties, one child (transcript of interview, August 2018). 

519  Alice early thirties, one child (transcript of interview, August 2018). 

520  Alice early thirties, one child (transcript of interview, August 2018). 

521  Jenny early forties, one child (transcript of interview, January 2019). 
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The day I went to sign my lease, I walked out of the real estate, and I walked 

into him walking down the road … He followed me and my son … you go into 

panic mode … I thought, ‘What do I do? … I’ll go to the police station.’ And I 

walked in there, shaking, and he hid outside … They asked me to make a report 

and to do an AVO.522 

For some women, the fear for their safety in their post-Hague life can be so grave that 

they are unable to accompany their returned child. Janine did not maintain physical custody 

of her child post-Hague because she remained behind when her child was returned. She said 

she felt her life would be in extreme jeopardy if she returned to her ex-partner’s country. She 

said, ‘I just have this feeling that if I ever go back … I’ll end up dead… and then my 

daughter will lose both parents.’523 Her child was eventually returned to New Zealand alone 

and now lives with her grandmother in New Zealand, but not with Janine’s ex-partner. 

All the women articulated psychological and emotional abuses endured by them in their 

post-Hague lives. Unfortunately, some women were unable to cut all ties with their former 

partners because of court orders that required co-parenting of their children. Abusers exploit 

this opportunity to further accentuate their abuse of women. This situation is explored in the 

next section. 

 

 

 
522  An AVO is an Apprehended Violence Order. It is a type of order taken out to protect victims of 

domestic violence when they are afraid of future violence or threats to their safety. AVOs can be called 

‘restraining orders’ or ‘protection orders’. 

523  Janine thirties, one child (transcript of interview, September 2018). 



 170 

Abuse of mothers via co-parenting 

An illustration of how detrimental a culture signified as male-controlled can be for 

women is the situation where domestic family courts order abused women to co-parent their 

children alongside their abusive former partners. Zeoli et al, writing in the US context, found 

that when couples with young children in common separated, the family court decided the 

parenting arrangements for the child, which often included shared parenting arrangements – 

even with a history of domestic abuse. They note: 

In most custody arrangements, victimized mothers are not allowed to 

completely cut ties with their assailants, the children’s fathers. Survivors of 

[domestic violence] are often court-ordered into custody and parenting time 

arrangements where they must continue to see their assailants during child 

exchanges; they must continue to consult with their assailants in joint legal 

custody arrangements; and sometimes the assailants gain primary physical 

custody and survivors must depend on them for contact with their children. 

These court-mandated arrangements allow assailants to have access to 

survivors, and therefore provide opportunities for continued abuse.524 

Elizabeth terms this type of abuse ‘custody stalking’. She investigated women’s post-

separation experiences of coercive control in New Zealand saying, ‘children are … a channel 

through which violent and/or coercively controlling fathers can continue to violate former 

partners’.525 Miller and Smolter, researching in the United States,526 call this type of 

opportunistic abuse ‘paper abuse’ because it is facilitated by court orders:  

 
524  Zeoli et al (2013). 

525  Elizabeth (2017), pp 185–186. 

526  Miller and Smolter (2011). 
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In cases that involve paper abuse, all [abusive] behaviors occur under the guise 

of conventional legal proceedings … Thus, despite the lack of physical 

violence, paper abuse should be recognized as an example of continued 

victimization, [which] can continue long after victims leave their abusive 

relationships. 

Australian research shows similar problems. Francia et al state: 

With family violence services generally focused on the intervention, assessment 

and crisis stages, a gap exists in support for mothers and their children in the 

years following separation, when court ordered contact arguably provides 

protracted opportunities for perpetrators of family violence to harass, abuse and 

control their ex-partner or children.527 

My findings disclose that the women experienced custody-stalking in their post-Hague 

lives. They felt physically and mentally threatened and often unprotected, even by those 

authorities who were meant to protect them from harm by ex-partners. Paper abuse was one 

of the most insidious forms of violence suffered; although formally lawful, it placed the 

women in the invidious position of liaising with ex-partners who continued to be a threat to 

their lives and wellbeing. 

Alice, for example, reported that the Australian Family Court forced her to have regular 

contact with her abusive former partner, since an order was made for the shared parenting of 

their son, now ten years old. Her ex-partner takes the child approximately five nights per 

fortnight. Alice said her ex-partner used the contact order to regularly abuse and frighten her:  

 
527  Francia et al (2020), p 109. 
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He’s able to contact me for the purpose of discussing the parenting … but it’s 

never about that. It’s always … ‘You’re a terrible parent … and you’re scum 

and you’re a piece of shit.’ I’ve got emails … where he is abusing me … 

threatening me and making me feel scared.528 

Alice also revealed that her former partner perpetrated emotional and psychological 

abuse against her for a long time in her post-Hague life and she felt bereft of help. She said:  

He’s still harassing me … Denigrating my parenting over and over again … and 

accusing my [now] husband of physically abusing [my son] … Just disgusting 

stuff. So, it’s never stopped. Everything is by email … It’s still having an 

impact on me, but I don’t think I’ll be able to do anything about it … I just want 

him to stop contacting me.529 

One well-known and tragic example of the fear mothers face trying to survive in their 

post-Hague Convention life was the case of Australian mother Cassandra Hasanovic, who 

took every possible course of legal action to protect herself and her children from her violent 

husband.530 She fled the United Kingdom, where she was living, and returned to Australia, 

where her immediate family lived, but no support was provided by the authorities. Instead, 

the Sydney Family Court ordered her to return her two young children to the United 

Kingdom, which she did. She was brutally murdered by her violent husband in front of her 

children and her mother at only 24 years of age.  

In addition to women being abused post-Hague through co-parenting, children can also 

be victims of abuse perpetrated by their father’s post-return, as I discuss in the next section. 

 
528  Alice early thirties, one child (transcript of interview, August 2018). 

529  Alice early thirties, one child (transcript of interview, August 2018). 

530  Salter (2014), p 21. 
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Abuse of children via co-parenting. 

It is evident from my findings that women can be abused in various different ways in 

their post-Hague return lives. However, there does not seem to be much direct consideration 

of the topic of child abuse in post-return life. The study by Edleson et al found the women 

who took part ‘reported that their children had experienced physical abuse at the hands of the 

fathers, who now had primary custody’.531 My findings reveal that child abuse post-return by 

ex-partners is common. Some of the women I interviewed reported that their children had 

suffered abuse post-return after spending court ordered time with their fathers and were left 

emotionally and physically traumatised. Flick said, ‘my 11-year-old son told my friend, ‘Dad 

doesn’t care about us; he cares about his girlfriend more than he cares about us … he doesn’t 

listen to us.’ Flick lost physical custody of her children post-Hague. She revealed that ‘my 

little one said to me … in tears, that when they went camping, he couldn’t find one of his 

thongs and his father said, “If I find it, I’ll flog you with it”, and when he found it, he flogged 

him with it. Bastard.’532 

On his return, Alice’s son became afraid of his father. He told his mother his father had 

punched holes in the walls of the house where the child stayed with his father. The child also 

told his mother his father verbally abused his teenage half-sister (who was born before 

Alice’s son and lives with her own mother), which upset him. Alice said her son still becomes 

so anxious after staying with his father that he is left with what she described as ‘mental 

trauma’.533 She said that, for a long period of time, her son became so stressed following 

visits with his father that he soiled himself at school. She said that she and her son both 

 
531  Edleson et al (2010), p 179. 

532  Flick early thirties, two children (transcript of interview, August 2018). 

533  Alice early 30s, 1 child (transcript of interview, August 2018). 
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receive counselling for the abuse they have suffered, and for the continuing stress, anxiety 

and abuse perpetrated by her former partner in their post-Hague life via telephone and email. 

Stalking via technology 

An emerging trend in domestic abuse is the use of technology to facilitate stalking and 

other forms of abuse against women, which is extended into the concept of digital coercive 

control.534 It is clear that technology has proved to be an effective vehicle for controlling 

abusers to use post-separation. It is conducted remotely but is omnipresent.535 Some of the 

women I interviewed had experienced this form of abuse. In 2007, before social media and 

mobile connected devices were more prevalent than they are now, Southworth et al found 

that stalking via technology was already occurring:  

During the past decade, domestic violence advocacy organizations have heard 

stories from increasing numbers of survivors whose abusers are using 

technology to stalk them … As technology has expanded to include cellular 

telephones, Internet communications, global positioning system (GPS) devices, 

wireless video cameras, and other digitally based devices, abusers have used 

these tools to frighten, stalk, monitor, and control their victims.536 

More recently in Australia, Douglas explored a more contemporary generation of 

digital post-separation abuse, stating, ‘Perpetrators can now use smartphone recording 

facilities to record private conversations and activities of their (ex-)partners.’537 Woodlock et 

al also state regarding their Australian research that technology stalking is a form of control: 

 
534  Harris and Woodlock (2019), pp 530–550.  

535  Woodlock (2017), pp 584-602. 

536  Southworth et al (2007), pp 842–843. 

537  Douglas and Burdon (2018). 
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Tactics such as digital monitoring and tracking are used by perpetrators as 

forms of coercive control. The use of technology in domestic violence can 

convey a sense of perpetrator omnipresence due to the reach that technology can 

afford them, with victims feeling they can never really escape the perpetrator’s 

abuse.538 

Some of the women I interviewed reported being stalked through technology. Alice 

described feeling extremely upset that her former partner used technology to stalk her post-

return. He harassed and threatened her over email and behaved aggressively during phone 

calls with their son. Alice said that despite her complaints about the constant abuse, the 

authorities failed to intervene to stop it: 

He’s still abusing the hell out of me. Still trying to track my movements. Still 

putting tracking apps on iPads … I’d get rid of one iPad and he’d gift [our son] 

another at contact, which I wouldn’t realise [was there] until I got home, would 

open his bag and I’d see another iPad. Open it. Tracking device. Now he knows 

where I live … The police did nothing about it. I already had it on the order that 

he couldn’t use technology … He’s just breaching and … nothing happens.539 

The women’s stories show that abuse by technology is not yet taken seriously by 

authorities and is another form of abuse with which women are left to contend post-Hague. I 

also found another type of abuse that is not taken seriously by the authorities: financial abuse. 

 

 
538  Woodlock et al (2020). 

539  Alice early thirties, one child (transcript of interview, August 2018). 
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Financial abuse in post-Hague life 

The research shows that in their post-Hague lives, women can experience financial 

abuse and deprivation in a number of different ways. For example, financial abuse can occur 

as a direct result of the conduct of their former partner and because of family law financial 

settlements. Financial abuse can also occur as a result of living in a country where entitlement 

to state assistance is limited or non-existent. Financial abuse can be a consequence of a 

constellation of the social, legal, emotional and structural difficulties surrounding women. 

Postmus et al detail the growing literature on this form of domestic violence,540 and 

Edleson et al’s study541 found that ‘Hagued’ women endured economic hardship upon return. 

They stated, ‘Several of the women who returned to the other country to be near their 

children after the Hague petition was granted reported great difficulty in being able to live in 

the other country’ – especially if they are non-citizens and their husbands are not paying child 

support. Also, when a child’s father refuses to pay child support, it adversely affects the child 

and the mother financially. Natalier et al said, ‘Economic abuse is overwhelmingly studied 

with reference to cohabiting couples.’542  

Some researchers have noted that when a relationship ends, men withholding or 

limiting child support or maintenance are perpetrating economic abuse.543 Curran conducted 

research on how women can suffer financial abuse generally post-separation and found that, 

in some circumstances, women are left penniless and carrying debt from their former 

relationship, which affects their wellbeing. The 2017 Victorian Report of the Royal 

Commission into Family Violence reported that abuse survivors are affected by debt post-

 
540  Postmus et al (2020), pp 261–283.  

541  Edleson et al (December 2010), pp 185–187. 

542  Natalier (2018), p 121. 

543  Natalier (2018), p 121. 
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separation and recognised that ‘the family violence victim’s financial security has impacts on 

their wellbeing, recovery and social determinants of health’.544  

My findings show the women suffered financial abuse post-return. For example, Alice 

described how her former partner forced her to sign over her share of her home to him when 

he threatened to harm her. He refused to pay child support, even though she said he earned a 

good salary. Alice explained that he paid child support only intermittently, yet he constantly 

requested 50 per cent contact time with their son so he could pay less child support. 

Karen had to share physical custody of her children with their father post-Hague. She 

described how her ex-partner reported his income in order to minimise his gross earnings and 

thus his consequent child support: 

I was asking him for money for education and spousal maintenance and he 

refused … So, I have been home schooling my kids for two years here … I rang 

the [Australian Taxation Office, or ATO] because he got his figures down from 

$135,000 a year to $40,000 … and they said they would do an investigation … I 

kept ringing and they still haven’t even done anything yet. It’s over two years 

ago.545 

Karen also tried to enlist the help of child support agencies. She said: 

I rang Child Support to see if they could do another review and I said, ‘He is 

claiming for all this stuff on his tax.’ They said, ‘No, I’m sorry we can’t. You 

need to go to the ATO.’ I said, ‘I’ve been to the ATO and they won’t do 

 
544  Curran (2020). 

545  Karen mid-forties, two children (transcript of interview, November 2018). 
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anything.’ ‘Well, that’s the only way we get out figures, we won’t do our own 

independent review.’546 

Mia received physical custody of her child post-Hague. She was ‘Hagued’ when she 

was visiting her country of citizenship and was ordered to return her infant daughter to 

Australia. After being unable to leave Australia for 18 months, she was eventually successful 

in receiving a relocation order from the Australian Family Court, enabling her to take her 

daughter back to her country of citizenship to live permanently there. However, while she 

was living in Australia, her former partner consistently refused to pay child support for their 

infant. Mia said: 

I have court orders from [her country] giving me $950 a month … I’m happy 

with that amount, but I haven’t heard from [Australian] child support and 

they’ve decreased my Centrelink payments because they think I’m getting child 

support, but I’m not getting child support payments … I can show the court that 

he’s not paying for his child and owes me $20,000.547 

It is not uncommon for economic abuse to foment even wider ramifications. Some 

abusers endeavour to use a woman’s situation of poverty to force them to return to them. 

Janine lost physical custody of her child. She described how her former partner tried to force 

her to return to his country because she was financially destitute after her Hague legal 

process. She recalled:  

I said I’d go back [to her partner’s country] but I’ve got bills here [in Australia] 

to pay and the moment you leave Australia they cut off your Centrelink 

 
546  Karen mid-forties, two children (transcript of interview, November 2018). 

547  Mia early thirties, one child (transcript of interview, August 2018). 
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payments and then it takes up to a month to get payments in [the other country], 

and in the meantime, what money do I have to survive on?548 

Janine said her ex-partner tried to get her return to him: ‘He said if she can’t afford all 

of that, she can come live with me. I’ll have the child … she can look after her … This is how 

stuffed up it is. He’s making me go back to him cos I’ve got nothing. How does that bear on 

the child?’ 

For women who get trapped in a country where they are not a citizen, obtaining 

sufficient support can be even more challenging. Flick said she was completely destitute after 

her Hague process when she returned to Australia with her two sons. She told a counsellor, 

‘I don’t know what I’m going to do. We’ve got no money, nothing.’549 She said that after 

some months, she and her children eventually got assistance from a women’s refuge.550  

Another issue that is not widely discussed is how the wider families of ‘Hagued’ 

women also suffer financially post-separation. Karen revealed that her parents had to pay for 

her post-Hague domestic family court legal actions:  

We paid over $30,000 for a protection order … [and] my stepdad has sold all of 

their stock and my mum used up all of her superannuation, all her savings … 

[sobs] … I have no attachment to money or material possessions because we’ve 

got nothing. We came here with suitcases, and we go home with suitcases. But I 

don’t care. I really don’t care.551  

 
548  Janine early thirties, one child (transcript of interview, September 2018). 

549  Flick early thirties, two children (transcript of interview, August 2018). 

550  This form of non-support abuse is dealt with later in the chapter. 

551  Karen mid-forties, two children (transcript of interview, November 2018). 
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Karen also said that her sister helped her while she was stranded in Australia: ‘My 

sister and her husband have had to fly over from [her home nation] for court appointments 

just so we’ve got someone to look after the kids.’552 

These findings clearly show that it is not uncommon for women to be left financially 

destitute in their post-Hague lives. The women also felt that the legal procedures could also 

contribute to financial hardship through unfair property settlements and money spent fighting 

the domestic family law system to get fair parenting orders. Further research is necessary 

here as there are too few studies of this crucial area. The studies of Branigan, Patrick et al and 

Cameron indicate potential directions for research.553 The phenomenon of post-Hague abuse 

shows that being “Hagued” is a continuing process, not a single moment, from which women 

can find it extremely difficult to escape.  

Legal systems abuse in post-Hague life 

In addition to the types of abuse already discussed that are suffered by women post-

Hague, they experience legal systems abuse. There is judicial recognition of this issue as 

shown by Baroness Hale of Richmond, retired President of the Supreme Court of the United 

Kingdom, who recently described how the courts can oppress women: 

When I was in the Family Division, it often felt as if my role was to oppress 

women, and specifically mothers, always for a good reason of course, but that 

was how it felt. This was because the largest volume in my case load consisted 

of three types of dispute: allegations of serious child abuse which might well 

lead to children being permanently removed from home, intractable contact 

 
552  Karen mid-forties, two children (transcript of interview, November 2018). 

553  Branigan (2004); Cook and Taket (2007) pp 21–29; Cameron (2014). 
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disputes, which might well lead to children being obliged to see their other 

parent on pain of being removed from home, and above all, child abduction 

cases, usually involving British women who had married or partnered with 

foreigners and come back to their home country and their families with their 

children when the going got rough.554 

The women’s stories show that all the women I interviewed described feeling 

oppressed at different times because they had been abused by the legal authorities on their 

return. This persecution can begin as soon as the woman arrives at the airport and is 

discussed next. 

Arriving with the children 

Joan described how she was subjected to abuse by the authorities when she arrived at 

the airport in the country from which she had fled after a 13-hour flight with her infant child 

to return him to her partner. She said, ‘I must have been flagged because as soon as I gave 

over my passport and my son’s passport, we were immediately taken aside by federal 

government agents and put into a small room … I wasn’t given any water or food and I was 

questioned for several hours.’555 Joan described how she was kept in police custody for hours 

while the authorities tried to contact her estranged husband: 

The police were trying to contact my ex for almost three hours, but he wasn’t 

answering his phone … When they finally did reach him, they asked him what 

he wanted them to do with me. By this stage I was almost losing my mind. I 

thought for sure they were going to get the police there to charge me and I was 

going to federal prison. But he told them to let me go, that he’d deal with me in 

 
554  Hale (2017), pp 3–16. 

555  Joan fifties, one child (transcript of interview, August 2018). 
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his own way and they didn’t think anything of him saying that … I was terrified 

for me and for my son.556 

Flick also described feeling afraid when she was confronted by domestic family law 

officials as soon as she landed in Australia. She said:  

I was served by a process server as soon as we came in … at the airport … this 

horrible little … man came up to me while I was with the police and said my 

name and the police said, ‘Who wants to know?’ and ‘How do you know it’s 

her?’, and he said, ‘I’ve seen photos of her, and she needs to take these.’ And it 

was papers being served on me to go to court … for full custody.557  

The women I interviewed said that once they returned to the Requesting State, they 

were forced immediately to seek legal advice and representation so they could maintain 

access to their children. The domestic legal process can be very challenging for women post-

Hague. 

Legal representation post-return 

After the immediate Hague legal process is concluded and the mother obeys the return 

order by returning with her children, or she ‘voluntarily’ returns the children, she must then 

face the domestic courts to determine parenting issues. Her problematic interaction with the 

law is not over. She must face a domestic custody case in that jurisdiction, which can be as 

traumatic as the Hague matter. Having had a court deem her an ‘abductor’ can mean that a 

mother can suffer in the domestic Family Court proceedings. Flick said that after going 

 
556  Joan fifties, one child (transcript of interview, August 2018). 

557  Flick early thirties, two children (transcript of interview, August 2018). 
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through the domestic Family Court, ‘[The father] has 70 per cent custody now.’ 558 Joan also 

revealed a similar experience:  

I got told by my Australian lawyer that my ex had managed to get orders from 

the [father’s] family court in my absence giving him full legal and physical 

custody of our son. I was crushed … I desperately wanted to have the … orders 

amended so I could at least get shared custody of our son. That was the best I 

could hope for at the time.559 

Mia also had a traumatic experience. She said: ‘the court believed all his lies … and do 

you know what they said in [her home country] courts [to me]? ‘You’re too smart and 

confident. You’re so strong and independent you can go back to Australia and start up your 

whole life there.’560 

Janine also felt the court system was cruel to her post-Hague: ‘The court process 

amongst this has been more stressful than the actual abuse. Just as abusive.’561 Karen also felt 

the system treated her unfairly, stating:  

It’s not about what is right for the children … it’s in the best interests of the 

father … and under the Family Law Act you can’t talk about it … So, you shut 

down. Just like in an abusive relationship. It’s just so cruel because so many 

times I think, ‘Why did I speak out?’ ‘Why do we stand up for all of this and try 

 
558  Flick early thirties, two children (transcript of interview, August 2018). 

559  Joan fifties, one child (transcript of interview, August 2018). 

560  Mia early thirties, one child (transcript of interview, August 2018). 

561  Janine early thirties, one child (transcript of interview, September 2018). 
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and make a better life?’ Because life is so shit when you speak out. And the 

courts just don’t support you.562 

It appears that the women faced serious systems abuse post-return when they were 

seeking access to their children via the domestic Family Court in the jurisdiction from which 

they fled. These women fall into two categories: women whose families paid for their legal 

costs; and women who could not afford to pay for a lawyer and had nobody to assist them. 

They can also suffer systems abuse from judges. This is described in the following section. 

Dealing with the family court post-return 

 

It is difficult for a woman returning with her child when she has to engage with the 

domestic family court system to apply for parenting orders. In the eyes of many family court 

judges, the woman is in the wrong because she ‘abducted’ the child and so deprived the 

father of access. Joan described how the Family Court system in the Returning State worked 

against her when she returned with her child and she was seeking to obtain amended orders to 

gain access to her son: 

I felt confident … of succeeding in getting the orders amended … but our 

optimism was short-lived … because only after filing the motions did we find 

out that I would have to appear before the same male family court judge who 

had readily given my ex full legal and physical custody of my son in my 

absence.563  

Joan explained that she felt like she was treated like an abductor of her own child: 

 
562  Karen mid-forties, two children (transcript of interview, November 2018). 

563  Joan fifties, one child  (transcript of interview, August 2018). 
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In this judge’s eyes, I was just a kidnapper who had broken the law on two 

continents and violated my husband’s parental rights. He did not know my side 

of the story and did not even care to know.564 

In hindsight, Joan said that she felt the Requesting State’s legal system was against her 

and that she would fail to obtain access to her child no matter what she did: ‘Even if I could 

have afforded the best legal representation, I was still going to lose my son and I might 

possibly go to federal prison. Under the circumstances, my chances of success through the 

[Requesting State’s] court were just like with the [Australian] family court: basically zero.’565 

Some of the women felt that the courts placed parental rights above the safety of their 

children. Alice said she feels that family courts are still very focused on parents’ rights. She 

explained that while doing her job as a legal professional in Australia, she observed that when 

child protection workers guided the court about potential risks of harm to children, the courts 

tended to wholeheartedly follow their advice. The problem is that these child protection 

workers will not be in possession of all the information the mother has, especially about the 

violence of the ex-partners. She also said that ‘judges and lawyers are still not properly 

educated about the risk of abuse to children and are still focused on parental rights’.566  

Flick, for example, felt the domestic family law judge in Brisbane was very focused on 

upholding the father’s parental rights to the detriment of the children. She said: 

because my ex had pushed everything through court so quickly, we were 

backwards and forwards to court … I was in [two cities] for a protection order, 

 
564  Joan fifties, one child (transcript of interview, August 2018). 

565  Joan fifties, one child (transcript of interview, August 2018). 
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two or three times a week, and the kids were missing school cos the judge 

ordered the kids to have visitation with him straight away.567 

Flick further recalled how her protection order against her abuser was promptly 

dismissed by an Australian Family Court judge so that her former partner could have weekly 

visitation with their children, and then the judge gave the father practically full custody of the 

children. She said:  

I got a protection order … but the judge overrode it in relation to the kids … he 

had to have the kids every weekend, so they were missing Friday and Monday 

of school … He has 77 percent custody and I have 23 percent. He pays no child 

support … I had to pay him money.568 

Jenny gained physical custody of her child, but she also suffered legal systems abuse. 

She was ‘Hagued’ and ordered to return her children to Australia. After quite a long period 

fighting the system, she was given a relocation order to return her son to her citizenship 

country permanently. She said: 

I had been tipped off that the undertakings attached to return orders were 

unenforceable in the other jurisdiction, so I spent an extra $2000 or more … 

getting them lodged in an Australian court … so that when I came back here, I 

could say, ‘Look, they’ve not been upheld.’ And no one gave a shit … I’m yet 

to find any lawyer here [in Australia] who even understands what you do 

with them.569 

 
567  Flick early thirties, two children (transcript of interview, August 2018). 

568  The children were missing school on Fridays and Mondays because of the travel between where Flick 

early thirties, two children (transcript of interview, August 2018) lived and her ex-partner’s city. 

569  Jenny early forties, one child (transcript of interview, January 2019). 
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Jenny received ‘mirror orders’ in the United Kingdom before returning to Australia 

with her son, which ordered her husband to provide her with a car, a home and financial 

support; however, she said these mirror orders were not recognised by the Australian court. 

Mirror orders are orders made in one jurisdiction and are generally enforceable in another 

jurisdiction. She said: 

I’ve got mirror orders … before I returned, on good advice from my [legal 

representative in my country of citizenship] … and they’re worthless … No one 

has touched it … [Her ex] upheld none of them, which left me stranded and 

homeless, with no car and no money … But he’s still allowed to see his child.570 

Another example of legal systems abuse is seen in Karen’s story. She took her two 

children to her home country and then was ‘Hagued’ and ordered to return them to Australia. 

Karen described her post-Hague Australian Family Court experience as abusive and 

traumatic. She said:  

The trial was a joke. The lawyer … was making jokes about my ex-husband’s 

[new] girlfriend, who was allowed to sit in the courtroom, and … saying that the 

whole court case was giving him DVT. Making a joke of domestic violence … I 

think he meant Deep Vein Thrombosis.571 

Karen provided another example of how she felt abused by the legal system: 

Every break [the QC for the Central Authority] was having wine … and then … 

the appointed lawyer for the child, who sat beside him, was going out every 

 
570  Jenny early forties, one child (transcript of interview, January 2019). 

571  Karen mid-forties, two children (transcript of interview, November 2018). 
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15 minutes for a cigarette break through the whole trial … Disgusting. So 

abusive.572 

Karen further spoke of how difficult life was after the Family Court judge made 

visitation orders: 

After getting back to [her home country] life was certainly not easy for us. That 

hideous contact order left the children and me in a mess. Then we had the 

nightmare contact order that the judge issued for contact once we were back, 

which was for me to fly the children back every holiday to him in Australia 

unsupervised.573 

After contesting the order in the Australian family court with hundreds of thousands 

of dollars spent on lawyers, she was granted an order to relocate her children back to her 

home country. However, the court ordered that her former partner had the right to have the 

children visit him in Australia every school holiday period, which she was ordered to pay for. 

Karen was frantic about this order because her son had confided in her that he was being 

molested by his father. Despite her adversity, Karen never gave up fighting for her children. 

She continued to challenge the Australian court orders and eventually succeeded. She 

contacted me in late 2020 to update me about her current situation and informed me that she 

now has sole parental responsibility for her children in her home country. She said that her 

former partner eventually gave up abusing her in the court system because ‘it was costing 

him too much money’. She described the domestic family court process as ‘brutal’:  

 
572  Karen mid-forties, two children (transcript of interview, November 2018). 

573  Karen mid-forties, two children (transcript of interview, November 2018). 
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I have sole custody and we are building our life in [my home country], safe and 

free of the courts. What a journey, what a long brutal journey, but I hold tight 

my gratitude that we got home, we are free, and my children are not constantly 

traumatised by a contact order that had no regard for their interests.574 

Some of the women I interviewed decided it was too difficult or too costly for them to 

challenge the Hague process, so their only option was to voluntarily return with their children 

to the place from which they had fled. 

Women who did not challenge the Hague Convention 

Some of the women were not officially ‘Hagued’ but were still adversely touched by 

the Convention. Fran was not legally ‘Hagued’ because her former partner ended up giving 

her permission to raise their children in Australia, but only after she threatened to expose him 

to his employer – the military – as an abusive husband and father. She said:  

I did enough research [on Hague] myself to realise that I had to prove the 

children were in danger and I didn’t have any evidence of that … so I went back 

to [the country where we were living] from Australia and had to sit through a 

42-slide presentation on what a bad mother I was.575 

Fran also said: 

[In the end] he didn’t want it revealed what he was really like, and I was really 

lucky he was in the military, and that was the only reason those checks, and 

balances were in there. If he hadn’t been, I’d have been screwed [by the law].576 

 
574  Karen mid-forties, two children (transcript of interview, November 2018). 

575  Fran late forties, two children (transcript of interview, September 2018). 

576  Fran late forties, two children (transcript of interview, September 2018). 
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It is evident from the women with whom I spoke that they experienced multiple sites 

of legal abuse, which began with the police, followed by lawyers and judges. After the 

women managed to come out of the other side of an abusive legal process, they found 

themselves facing other types of abuse – for example, they had no safe home, or they were 

homeless for the first time in their lives. 

Homelessness post-Hague 

For this particular aspect of the Hague process, I looked at research that spoke 

generally about abused women becoming homeless. This literature is used to frame a 

discussion about separations, divorces and incidents of domestic abuse being the leading 

causes of homelessness for women. Several of the women described finding themselves 

homeless upon returning to the Requesting State with their children. After a long struggle, 

some women were able to obtain support post-return. For example, Janine described gaining 

support when she became homeless post-Hague. She said:  

when I handed [my daughter] over, I was virtually homeless cos I couldn’t 

afford the rent [where I was living] … I’m [now] in an organisation called 

WAGEC, women’s emergency accommodation. We’ve got landlords who look 

after us and they’ve got places we can stay for up to two years and cos I’ve gone 

through DV and am trying to restart my life, they’ve got support on counselling, 

support on housing.577  

For some of the women, finding adequate post-return support was arduous. Rachael 

was not legally ‘Hagued’. She returned to Europe ‘voluntarily’ after getting legal advice in 

Australia from a barrister that she would be unsuccessful in challenging a return application. 

 
577  Janine early thirties, one child (transcript of interview, September 2018). 
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When I spoke with her, she was still living in Europe and had full parental rights over her 

daughter. Her former partner had been granted visitation rights. Rachael alleged that he 

molested their daughter, but she is now trapped in Europe and cannot leave with her child 

without his or the court’s permission. She explained her frustration at becoming homeless: 

I got [back to Europe] and … then I was immediately homeless … I applied for 

homelessness [support] but because I’d been out of the country for seven 

months … they were trying to say that I wasn’t entitled anymore, I’d been away 

for too long … I had to fight that and then they put me in emergency housing.578 

Rachael said she kept fighting for suitable accommodation for herself and her 

daughter: 

I had to just keep fighting and then they had me … in a motel, in one room 

about the size of a bedroom. The kitchen in the corner, a television and a double 

bed. [My daughter] didn’t even get her own bed … For ten months we stayed 

there.579 

Rachael was eventually successful in getting public housing, but had to fight long and 

hard to get it: 

I had to fight really hard and now I’m in a council house which is really fucking 

amazing, you know. I cried for like two weeks straight when I got in here. 

Because I got a real house.580 

Rachael managed to get work once she started her recovery: 

 
578  Rachael early thirties, one child (transcript of interview, September 2018). 

579  Rachael early thirties, one child (transcript of interview, September 2018). 

580  Rachael early thirties, one child (transcript of interview, September 2018). 



 192 

I was too messed up to work for ages, so, then I started volunteering and now 

finally the place I’m volunteering at, they’ve given me like a supervisor shift. I 

also do my own business, which is palm reading, and that’s getting off the 

ground.581 

Some women had to rely on the kindness of acquaintances for shelter post-return. Joan 

said, ‘I arrived [back in the Requesting State] with my sister and my son. We stayed with a 

friend … and slept on a large airbed on the floor for six weeks with my son in the middle of 

us.’582 Flick was eventually helped after she became homeless. She revealed, ‘I came back to 

Australia with nothing … I was taken in by complete strangers cos I had nothing to come 

back to.’583 

Even women who are permanent residents of a country can have problems securing 

shelter for their return. Jenny tried to organise a place for herself and her son to stay before 

she returned to Australia, but it was almost impossible to do so. She explained: 

I got Centrelink payments upon return [but] I didn’t easily get a refuge place. 

That’s much work on my part. It didn’t just fall in my lap … I spent three weeks 

before I left England phoning and phoning and phoning … and having people 

say, ‘No, no, no, you’re not homeless until you arrive here.’ But I was saying, 

‘But I know as soon as I arrive, I’m going to be.584 

Jenny spent long hours trying to organise accommodation in Australia because she 

knew she was returning and had nowhere to live: 

 
581  Rachael early thirties, one child (transcript of interview, September 2018). 

582  Joan fifties, one child (transcript of interview, August 2018). 

583  Flick early thirties, two children (transcript of interview, August 2018). 

584  Jenny early forties, one child (transcript of interview, January 2019). 
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So, while I was in London, I just phoned every charity [in Australia] and 

everywhere I possible could … this means staying up all night, because you 

start calling at midnight with the time difference … So, until nine in the 

morning, every night, and caring for a child all day … It was like, horrendous. 

My hair fell out … just so horrendous … The court process amongst this has 

been more stressful than the actual abuse.585 

Jenny did eventually get a place to stay for a few months, but it was not ideal. She said: 

‘I was in a refuge for … four months … because I had nowhere to go … no car, nothing. So, I 

was in a refuge in the Blue Mountains in the freezing fucking winter. Sorry about the 

language.’586  

During their Hague legal process, the women’s post-return situation or where they 

would stay was not considered by the courts. For example, Janine said about her former 

partner, “He said he could only afford the plane tickets and nothing else and … I was like, 

“Come on we’d be basically homeless in New Zealand. Where were we going to go?” … The 

New Zealand refuges couldn’t help me.’587 

Karen was homeless upon returning with her children to Australia. She said, ‘I had a 

parenting and a protection order in place prior to landing [in Australia] … And we entered the 

family court arena, but we had nowhere to live and I couldn’t get into a refuge.’ Karen 

described how difficult it was to get accommodation upon returning to Australia from her 

home country, as she was not a permanent resident or citizen of Australia. She said: 

 
585  Jenny early forties, one child (transcript of interview, January 2019). 

586  Jenny early forties, one child (transcript of interview, January 2019). 

587  Janine early thirties, one child (transcript of interview, September 2018). 
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No friends here wanted to know me … No family [was here]. Just mum, me and 

the kids … No one would give us a rental property because I had no income, 

and mum was on a New Zealand pension.588  

Karen said her situation was so dire that she had to rely on her family in her home 

country for support. She revealed, ‘My parents stayed in New Zealand supporting us from 

there financially … My sister paid for us to stay in a holiday rental for a few weeks.’589 Karen 

said she had to really fight to find a place to live: 

I found a place I thought would be really nice … and I basically turned up on 

their door every day … for six months and begged them to take us on … and 

they did … I think she could just see that I was desperate because we were just 

being turned away from every single place we were applying for. We had 

nowhere to live [initially] but we found that place.590 

The findings clearly expose how difficult it can be for abused ‘Hagued’ women to 

find safe shelter post-return, even when they have children with them. It is probably more 

accurate to say that women currently do not have easy access to the necessary support they 

require to restart their post-Hague lives, with or without their children. 

Lack of support relating to family, social and medical care post-Hague 

Family support 

Another theme that arose from my findings was that the women found it extremely hard 

to get the family, social and medical support they needed in order to restart their lives post-

 
588  Karen mid-forties, two children (transcript of interview, November 2018). 

589  Karen mid-forties, two children (transcript of interview, November 2018). 

590  Karen mid-forties, two children (transcript of interview, November 2018). 
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return. I use research that investigated what support is needed by women after they leave an 

abusive relationship to approximate the post-Hague stage. Francia et al point out as recently 

as 2020, that ‘After leaving a violent, abusive or controlling relationship mothers and 

children often need long-term support.’ In fact, ‘a woman’s need for intervention and 

protection does not usually end, but in fact increased, after separation.’591  

Most of the women lacked family support post-return. Rachael said, ‘I’ve got one 

brother here in London … and his wife’s family …’ In some cases, family can even be 

adversarial. For example, Janine was not supported by her family. She said, ‘My mum … has 

caused more drama out of all of this and gone behind my back to get full custody of my child 

through the Family Court in New Zealand and … she’s got the judge to say I’ve got to be 

supervised with my own child.’592  

Government social services support 

There are also problems with obtaining social services support. Henderson and Argyle 

wrote concerning the UK context that ‘social support has been found to mitigate the negative 

effects associated with divorce or separation … Not only the type of network but the nature 

of support given may affect the usefulness of social support in mitigating stress.’593  

Rachael discussed her experience trying to access social services. She recalled: 

I’ve had to fight through it all, and then the social services were involved … and 

they did an assessment, and they were really lovely to me … I didn’t have any 

money … at all, so they were like, ‘Wow! I believe you that abuse has happened 

 
591  Francia et al (2020), p 109. 

592  Rachael early thirties, one child (transcript of interview, September 2018). 

593  Henderson and Argyle (1985), p 58. 
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to [your daughter] … and what you’re living in at the moment [is] basic 

homelessness, which is traumatic enough … it was really hard.594 

Rachael was traumatised when trying to get help in Europe: ‘It was hard to sleep even 

… In England it’s really hard to get support, because there’s nothing here and the government 

are taking away everything. They’re taking away refuges.’595 Antonia described how she 

sought support from the legal authorities to protect her. She said: 

The day that I arrived in Australia … I went to the police to ask to write a 

statement … and … he got charged with nine counts of common assault … and 

that’s because I had all of these pictures … also the restraining order was 

granted because of that.596 

It is clear that the women had to work extremely hard to get support. Karen described 

how she got virtually no support when she returned to Australia. When she first approached 

government officials for support, she was unsuccessful. She said:  

I wrote to the Commonwealth Ombudsman, I rang the Human Rights 

Commission, who pretty much hung up on me … The New Zealand Embassy, 

the Commissioner for Children, who said that they didn’t care because the kids 

were in my care, so they weren’t at any risk.597 

Karen contacted everyone she could think of for help: 

 
594  Rachael early thirties, one child (transcript of interview, September 2018). 

595  Rachael early thirties, one child (transcript of interview, September 2018). 

596  Antonia late thirties, one child (transcript of interview, October 2018). 

597  Karen mid-forties, two children (transcript of interview, November 2018). 
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I wrote to the Minister of Foreign Affairs in New Zealand, I wrote to George 

Brandis here, I wrote to the Prime Minister in New Zealand … I just think, 

‘How can you turn people back?’ (crying) … I kept saying, if you are going to 

send someone back to a country under a Hague Convention at least they should 

be recognised as a citizen and be afforded the same services as a citizen. And 

benefits. So that they can survive … no one would listen.598  

Karen further revealed that she got no support when she had to go to court: 

Through Southport Court, they tell you about [an organisation]. I ring them, I 

get some crap person who says, ‘There is a list of places you can go to like the 

Salvation Army to get food parcels …’ My Mum is like, ‘No. We need help … 

we’ve got court appointments and my daughter is not safe to go to court on her 

own, but I need to be here with the kids. We’ve got no one to look after the 

children’ … They all refused to help.599 

Karen also failed to get help from Centrelink: 

I would go to Centrelink and I would say, ‘What can you do for me, please?’ 

‘No, you don’t qualify for this. No, you don’t qualify for that. You don’t qualify 

for this. You don’t qualify for that.’ I said, “But is there some service you can 

just give me? Anything?’ ‘No.’600  

 
598  Karen mid-forties, two children (transcript of interview, November 2018). 

599  Karen mid-forties, two children (transcript of interview, November 2018). 

600  Karen mid-forties, two children (transcript of interview, November 2018). 
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Community services support 

However, Karen kept persisting and she eventually did get some good support. She 

recalled: 

All of these dead ends … then a lady said to me, ‘Have you heard of Rise Up 

Australia?’ and I said no. Then she said, ‘I think you should ring them.’ I said, 

‘I don’t know I’ve pretty much given up’ but then I rang, and I got Nicole. She 

has helped me, and she brought me fresh food that wasn’t expired … and she 

put me in touch with … YourTown … and for the first time ever, I was 

supported through a family report interview.601 

Karen described how things changed for her. She said: 

YourTown came and got me every day and took me to the trial … and when he 

breached the protection order she said, ‘We will put you in a refuge’ and she 

agreed to house me there until we get to go home … I had no petrol money … 

but I’ve got this car … They never care about how your kids are living … I just 

drive it … If I lose it, I lose it.602  

Australian charities were not much help to Karen. She said, ‘I went to the charities 

and … [they] gave us a Christmas hamper. I was getting rotten food parcels with expired 

food which makes you feel worse.’ Karen also found medical service support difficult to find. 

She explained: ‘So, we get to Australia, my son is wearing layers of clothes in 30-degree 

heat, screaming to go back to New Zealand … Not sleeping. They had just totally regressed, 

 
601  Karen mid-forties, two children (transcript of interview, November 2018). 

602  Karen mid-forties, two children (transcript of interview, November 2018). 
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like a mess. Mum and I were a mess.’603 Karen found it difficult to get medical help in 

Australia for her children: 

I would take them to the doctor, and they’d go, ‘You need to ring Child Youth 

and Mental Health to get any help for him and your daughter.’ So, I would 

phone Child Health and Mental Health. ‘Yes, we can come and assess him, but 

we need both parents’ consent.’ I said, ‘Well ring the dad! Explain to him what 

is going on.’ They rang him and he said, ‘No, it would be abusive if I agreed.’ 

So, I didn’t get any help and the court has slammed me for not getting my son 

and daughter any help for being here.604  

It is evident that women are having to fight extremely hard to get the required support 

to restart their lives post-return and that this causes them even more trauma. Another issue 

that causes these mothers anxiety is when domestic Family Courts reward their abusive 

partners with more child custody than the mothers. 

Reduced contact with children post-Hague 

For many mothers, post-Hague life means considerably little contact or even no 

contact with their children, who they are deemed to have ‘abducted’. In their study on this 

topic, Edleson et al found that ‘most of the children were returned to their fathers’ 

custody’.605 Elizabeth has conducted recent research on ‘mothers’ grief and emotional pain 

over involuntarily losing care time with children’.606 This occurs when mothers become ‘non-

 
603  Karen mid-forties, two children (transcript of interview, November 2018). 

604  Karen mid-forties, two children (transcript of interview, November 2018). 

605  Edleson et al (2010), p 177. 

606  Elizabeth (2019), p 34.  
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resident parents against their will’, or have ‘a shared care parenting order imposed on them’. 

She states: 

Both experiences of losing maternal care time are becoming more commonplace 

as a result of the gender neutrality of custody laws across the Anglo-West and 

the increased emphasis given to shared care parenting as a viable post-

separation parenting arrangement. Yet investigations into the emotions 

engendered by mothers’ loss of care time are sparse.607 

A recurring and emotional theme that emerged from my findings is how the women 

lost partial or full custody of their children post-return. It is becoming more common for 

abusive fathers to be able to obtain custody orders in their favour when a mother has taken 

their child to another jurisdiction without permission. Joan described how her husband was 

given full custody of their infant son by a family court in his country while she was in 

Australia with their son. She said:  

On my first day back in [Returned Country] my estranged husband reminded 

me that he had been granted Family Court orders in my absence from the 

[Returned Country] courts, which gave him full physical and legal custody of 

our son … and under the orders I only had the right to supervised visitation with 

my son. I was beside myself with anxiety and grief. We’d never been apart and 

now I had lost my baby.608  

Joan could not understand how a judge could make such orders without knowing all 

the facts: 

 
607  Elizabeth (2019), p 34.  

608  Joan fifties, one child (transcript of interview, August 2018). 
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These orders had been obtained … without the LA Family Court knowing my 

side of the story, without knowing anything much about me or why I had fled 

… I desperately wanted to have the LA orders amended so I could at least get 

shared custody of our son. That was the best I could hope for at the time.609 

Flick said, ‘The two boys, 12 and 14, are miserable with [the Australian court’s] 

arrangement’ and she was seeking legal advice about returning to New Zealand with them. 

She described the convoluted shared parenting arrangement that the court ordered, which 

entailed the children missing school:  

I’m allowed my boys on the first weekend of the month in Brisbane, so I have to 

travel … over two and a half hours’ drive … and he travels just over an hour 

and a half … to pick them up … then on the third weekend of the month I have 

to travel to where he lives and stay there for the weekend cos I’m not allowed to 

leave his town with them … I have to pay for accommodation or stay with 

friends.610 

As mentioned earlier in the chapter, in some extreme cases women cannot return with 

their children because they fear for their own personal safety. Janine was too afraid of her 

abuser to return to her home country with her daughter after her Hague process was 

conducted in the Sydney Family Court. Consequently, her child was returned to her home 

country to live with her maternal grandmother, from whom Janine is estranged. Her abusive 

former partner has unsupervised visitation with their daughter. Janine still lives in Australia 

and expressed how she felt about the pressure of returning her daughter to an unstable father 

with his predilection for guns and drugs:  

 
609  Joan fifties, one child (transcript of interview, August 2018). 

610  Flick early thirties, two children (transcript of interview, August 2018). 
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I … said if the court gave me until Xmas, I would hand her over … but then this 

was when I made the decision, I couldn’t go back to New Zealand … because of 

my safety … I got to spend time with her at Xmas and then … we returned her 

… she’s living with my mum at the moment.611 

The women believed the family court practice of decreasing taking mothers’ contact 

with their children post-return was a form of systems abuse inflicted by the courts because 

they took their children across international borders without permission. It seems this law 

works against mothers but can be employed by abusive fathers to further harass and control 

their partners and children, which constitutes systems abuse by abusers. 

The creation of powerlessness by the imposition of the Hague Convention on women 

My findings detail the women’s feelings of shock and anger at the legal system for 

enabling their abusive ex-partners to use the Hague Convention to further control and abuse 

them and render them powerless. They reflected on the process they had undergone and 

attempted to articulate the feelings of powerlessness, which at times was hard for them to 

accomplish, both emotionally and intellectually. For example, Antonia felt the law was used 

zealously against her by her former partner: ‘Definitely Hague is a tool to cause more abuse 

… So, I think that if this law is not amended more people will use it in their favour, knowing 

that even the violence will not go against them.’612 Fran summarised her feelings on the 

Hague process: 

The way the Hague Convention is, he absolutely used that as a power and 

control tool that enabled him to manipulate the children against me and 

 
611  Janine early thirties, one child (transcript of interview, September 2018). 

612  Antonia late thirties, one child (transcript of interview, October 2018). 
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enforced more control. I was not supported at all by the Hague Convention and 

it didn’t support the children either because I had to take the children back to an 

abusive situation as well … I would call it [the Hague Convention] systemic 

violence. It’s where they use the system as another way to violently enforce 

their control over the people they are abusing.613 

There were some women who described their abusive former partners and even their 

legal representatives using the law to pressure them into making agreements they were 

reluctant to make. Alice gave a detailed description of her system’s abuse experience:  

He had put a proposal forward to me [to have the Hague application dismissed]. 

[His lawyer] said, ‘Our client will agree to your client continuing her 

[European] travel and doing whatever she wants while she’s over there, if she 

agrees to 50:50 unsupervised contact [with the child] … [and] we don’t have to 

do anger management [and] we don’t have to do … drug testing … [and] when 

she gets back to Australia she will revoke the domestic violence order on an 

undertaking that he will not commit domestic violence against her in the future 

… Obviously I wasn’t going to agree to that.614 

Alice explained how it stripped her of any agency:  

So, what does that tell you? That’s why he brought the Hague application … he 

used it as a bargaining tool to try and get favour in the [Australian] Federal 

Circuit Court and get final orders that were favourable to him, that obviously I 

would never have agreed to. But … that was my choice. Completely throw out 

 
613  Fran late forties, two children (transcript of interview, September 2018). 

614  Alice early thirties, one child (transcript of interview, August 2018). 
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any kind of safety that I or my child have, and I can continue to stay [on my 

holiday in Europe].615  

Another example of systems abuse for Alice was the experience of the court ordering 

her and her son to be escorted by English police onto the plane when returning to Australia. 

She said: 

Another really bad thing was that when I agreed to return, I got to the airport 

and I … was made to have police escort me onto the plane, which is so 

embarrassing and stressful for Jay … all of the passengers saw me getting 

escorted onto a plane by police officers.616 

The pressure on Alice from her former partner and his lawyer finally took its toll on 

her, and she gave up and ‘voluntarily’ returned with her child to Australia:  

[The legal negotiations] just became completely pointless … so I said, ‘I’ll just 

return to Australia.’ So, I left England …Then … through [his] barrister [he] … 

also asked that I disclose my address. He wanted to know where I was living [in 

Australia] … obviously I refused to do that, but the court wanted to know where 

I was living as well … I had to make it so I could tell the court where I was 

living, but then he wouldn’t know.617 

Children can also be traumatised in similar ways when courts make unfair orders. 

Karen disclosed that when her children had to travel from New Zealand to Brisbane to visit 

their father, they suffered mental trauma:  

 
615  Alice early thirties, one child (transcript of interview, August 2018). 

616  Alice early thirties, one child (transcript of interview, August 2018). 

617  Alice early thirties, one child (transcript of interview, August 2018). 
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I took them back the first Christmas holidays after we got back to New Zealand 

in September and had to have them both in weekly therapy to try and support 

them through this process as my son’s anxieties had manifested into a fear of 

flying on top of the fear of spending time with his dad.618  

Karen also said: 

My daughter was so angry and shut down. Well, the contact that Christmas was 

horrific to say the least and … over the two weeks they were with him he cut all 

phone contact and I had no idea if they were coming back but thank goodness 

they did arrive on the scheduled flight. It was the worst two weeks of my life.619 

Alice expressed similar feelings about her child’s mental health: 

J had night terrors on the plane and … it was awful. He was screaming and 

kicking the passengers next to me and he was so traumatised by the whole 

situation … He had night terrors for a long time.620 

It is evident that systems abuse is common in Hague cases, and women and children 

have no ability to fight against it. Here the consequences of this one law – given the way its 

operates and its international consequences for women – mean that just using it, or 

threatening to use it, gives abusive men a powerful weapon of control. 

This chapter has explored the women’s experience of various forms of post-return 

abuse. The Hague Convention drafters did not take into consideration the need for protection 

of mothers escaping domestic or family violence, or what post-Hague life would look like for 

 
618  Karen mid-forties, two children (transcript of interview, November 2018). 

619  Karen mid-forties, two children (transcript of interview, November 2018). 

620  Alice early thirties, one child (transcript of interview, August 2018). 
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abused women or their children. Women can continue to be abused by their ex-partners, even 

after they return with their child. There was also discussion on how the women suffered 

financial and legal abuse, as well as homelessness, and how they found it difficult to get 

adequate support to start new lives. There was also exploration of the very emotional issue of 

how women are made to cope with decreased contact with their children. Finally, the women 

described how they felt angry that their abuser had been able to use the Hague Convention 

against them.  

In general, the Hague Convention is discriminatory to women in the way Flick 

characterised it:  

[The Convention] … discriminates … against the mothers and the kids. It 

doesn’t listen to the kids or the mothers. It’s black and white. It doesn’t take in 

anything … It’s just cold. There’s just the need to listen to the effects that it’s 

going to have on the mother and the kids and bringing them home. I had to 

physically drag my two children through customs to pull them away. They 

ripped them away from the family they wanted to be with. It’s that simple.621 

Evidently, the drafters did not anticipate the post-Hague return lives that the women I 

interviewed have described. This is a failing of laws not being attentive to the unintended 

consequences of their partial approach to resolving specific sets of problems. These 

consequences are augmented by states’ failure to consider remedying the defects of the 

Hague Convention.  

 
621  Flick early thirties, two children (transcript of interview, August 2018). 
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Conclusion 

This chapter discussed the third stage of the cycle of abuse experienced by the women 

interviewed. It analysed the abuses suffered by the women after the conclusion of the Hague 

legal process and during their transitions into their post-Hague lives. The key finding was that 

the women were still being abused by their ex-partners, were left homeless and poverty 

stricken, and were unable to obtain government or community support to help restart their 

lives. What the women found most distressing was when they had to fight for access to their 

children through the courts located in the jurisdiction from which they had fled. By reducing 

their contact with their children or revoking their parental rights completely, the judges left 

the women with a sense of overwhelming powerlessness. Little has been written around post-

Hague Convention life for mothers and their children. However, I shall be conducting 

research in this under-researched area to highlight the difficulty women have in trying to 

rebuild their lives following the Hague Convention’s legal process, and how they struggle 

when they return with their children to comply with family court orders which force them to 

co-parent their children with their ex-partners, violent men who abused them for so many 

years.
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7 

Discussion 

Feminism, feminist legal theory and feminist practice underlie the analysis and 

methodology used in this thesis, because at the time of the drafting of the Hague Convention 

during the late 1970s, the second wave of feminism, of which feminist legal theory or 

feminist jurisprudence is a sub-set,622 was evolving into a social and political force for 

women. For this thesis, I applied the lens of feminist jurisprudence to the Hague Convention, 

which allowed me to look beyond the Hague cases that were reported to consider the real 

impact the Convention can have on the lives of women and children who experience 

domestic and family violence. This informed the methodology I used for my empirical work, 

which involved in-depth interviews with my women participants, enabling them to tell their 

stories not only as legal subjects, but also as mothers and women. 

The women’s stories revealed three different but connected stages of abuse that the 

women described experiencing. The first stage in their story began with them finding 

themselves trapped in an abusive relationship. The women described enduring years of 

domestic and family violence before fleeing with their children back to their country of 

origin, seeking safety and support from their family, friends and communities. Before they 

left with their children, they had accessed legal systems where they were living in order to get 

protection from violence but became disillusioned (and even afraid) because adequate 

safeguards were not available for them and their children. The women said they only left their 

homes as a last resort, not knowing that their actions would lead to serious problems for 

them, with which they are still dealing. They came to learn that by breaching the 1980 

 
622  Thornton (2003), p 5. 
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Convention on the Civil Aspects of International Child Abduction, their lives and their 

children’s lives would be irrevocably altered.  

The second stage of abuse the women described to me involved them suffering systems 

abuse. This ensued when their ex-partners used the Hague Convention as a weapon against 

them, hurling them into a legal process that deemed them abductors of their own children and 

a legal system that took no account of their needs nor those of their children, and indeed 

abused them as much as their former partners. The women’s former partners also used the 

Convention as a threat to force the women to return their children. The third stage of abuse 

commenced in the women’s post-Hague lives, when they were struggling to rebuild their 

lives after returning with their children. Nine out of the ten women I interviewed returned 

with their children and were then cast into a perilous post-Hague existence that included 

homelessness, poverty and losing contact with their children. 

I first discussed how the Hague Convention document was developed by the Hague 

Conference on Private International Law (the Netherlands), and how in Australia the Family 

Law (Child Abduction Convention) Regulations 1986, which came into effect in Australia on 

1 January 1987, have given legislative force to the Convention. The primary objectives of the 

Convention were outlined: to secure the prompt return of children deemed by legal 

authorities to have been ‘wrongfully removed to or retained in’ any Contracting State; and to 

ensure that parents’ rights of custody of and access to children under the law of one 

Contracting State are effectively respected in other Contracting States.623  

I provided a description of the Hague Convention and discussed its implementation and 

interpretation, starting with an overview of the Convention, including its history and 

objectives, then I examined Australia’s strict approach to implementing the Convention, even 

 
623  Hague Convention on the Civil Aspects of International Child Abduction, Art 1. 
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in domestic and family violence-related cases. I then discussed how ‘Hagued’ women may 

benefit if Australian Hague judges were to draw more from international jurisprudence, since 

the Convention is an international treaty. Even though the Australian courts are not bound by 

international case law, it can be persuasive. I argued that as the Convention is an international 

law, international jurisprudence is relevant and important when Australian courts are deciding 

Hague matters.624 There was discussion about how some positive judicial change has been 

occurring in Australia in this area over the past two years, evidenced by a few cases that were 

heard by the Family Court in 2020. I contrasted Australia’s approach to implementing the 

Convention in the context of women fleeing family and domestic violence with less-strict 

approaches taken by some other jurisdictions. For example, in New Zealand, the case of RR v 

COL [2020] NZCA 209 showed that judicial consideration of a mother’s history as a 

domestic and family violence survivor and her post-Hague life were not off limits when 

interpreting the grave risk exception. 

My methodology was outlined in Chapter 3, including the feminist legal theory and 

feminist practice I used for my analysis and methodology in this thesis. I applied the lens of 

feminist jurisprudence to the Hague Convention to investigate the real impact of the 

Convention on the lives of women and children who have been harmed by the Hague legal 

process. In order to tease out the detail and deal with highly sensitive and delicate issues, 

which continue to cause pain, I decided to use semi-structured interviews using open-ended 

questions and informal probing to allow the women to tell their stories. All of my findings 

have been securely stored at Griffith University. I adopted the necessary ethical protocols to 

ensure that no woman had been identified. None of the participants wished to leave the 

 
624  See, for example, Kirby (1999). 
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research project at any time, and they were informed that if they felt they required 

counselling following the interview, this could be arranged for them.  

I began unpacking the women’s experience of domestic and family violence in Chapter 

4 where I discussed how the women came from different countries and different 

backgrounds, but they had all been similarly adversely affected by the Hague Convention and 

were eager to have their voices heard and their experiences documented. Although their 

individual Hague experiences were unique to each of them, all had survived some form of 

abuse - starting with abuse at the hands of the father of their children. Relevant literature was 

woven into the detailed discussion of the women’s horrific experience of living with 

sustained domestic and family violence while trying to protect themselves and their children.  

This chapter explains the first stage of abuse, exploring the multifaceted domestic and 

family violence experience of the women who found themselves thrust into violent 

relationships with the fathers of their children. They described being physically hit, subjected 

to non-fatal strangulation and sexual violence. They also experienced emotional and financial 

forms of abuse. They detailed how they were threatened with violence and discussed their 

partners’ strategies of coercive and reproductive control, and also substance abuse. The 

women also spoke of how their children became victims of violence, and how support 

networks refused to believe that the abuse was happening. They explained how they removed 

themselves and their children from their abusers in situations of domestic and family violence 

when their children began to be harmed. In finding the strength to get away, their tipping 

points became their awareness of the need to seek safety for their children, so they fled with 

their children. From a women-centred, trauma-informed perspective, this should have been 

the end of the abuse that the women and their children experienced, but then the next stage of 

abuse commenced.  
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The second stage of abuse was explored in Chapter 5, which described them suffering 

different forms of abuse perpetrated against them by the legal authorities whose role it is to 

administer the Hague Convention. For example, the Hague lawyers and judges enabled 

systems abuse to be inflicted on the women by abusive ex-partners by administering strict 

interpretations of the law against the women in response to requests made by abusive 

partners. The women who had been ‘Hagued’ in Australia also described dealing with an 

insular and self-contained community of Hague lawyers and judges, who consistently took 

formal and narrow approaches to enforcing the Convention’s rules. The women felt that these 

legal professionals effectively closed ranks in order to fulfil the Convention’s goals, even at 

the risk of causing further harm to the women and children. Some of the women were even 

disappointed by the ineffectual efforts of their own lawyers, because they were advised that 

any attempts to contest a return application would result in failure as the Family Courts were 

focused on returning children, even in cases where exceptions seemed to apply, and the 

mother and child would be returning to an abusive, even violent situation. 

Chapter 6 chronicled the third stage of abuse, which began when the women began 

their post-Hague lives having returned with their children and being subjected to more 

trauma. This chapter revealed that once the Hague legal process has initially concluded, 

mothers and their children fall outside legal purview in the country which returned them, so 

they are effectively abandoned to fend for themselves in the jurisdiction from which they 

fled. They are not monitored or checked on by any government agency in the Requesting 

State, so they suffer prolonged harm. Ideally, this would not be the case, yet convincing the 

courts to acknowledge what happens to women and children in their post-Hague lives, given 

the difficulties in policing domestic and family violence and enforcing laws, appears to be a 

sluggish process. 
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The women recounted their experiences of returning with their child to the place from 

which they had escaped and finding themselves destitute. They reported suffering forms of 

abuse that they had not encountered previously, including homelessness, poverty and a lack 

of government and community support. They also felt a sense of loss of their relationships 

with their children. Finding themselves suddenly homeless, without financial resources and 

without family, friends, community or government support, was traumatic for the women. 

Compounding their trauma, the women then had to contend with the Family Law Court 

system of the returned jurisdiction to fight for access to their children. They said the Family 

Courts’ agenda seemed to be designed to punish them for leaving with their children, and this 

resulted in reducing their own parenting time with their children, as well as forcing them to 

co-parent their children with their abusers. The women said that this mandatory contact 

afforded their ex-partners ample opportunity to persist in their abuse. Some of the women 

found they were experiencing abuse from their ex-partners for a long time after the Hague 

legal process had ended (or after they had returned home after being threatened with the 

Convention). In some cases, the ex-partners even had new partners and new babies; however, 

they continued to inflict abuse on these women and their children. 

It is clear from the women’s stories that there were no conclusive endings to each of 

these three stages. In fact, the three stages overlapped and continued to control the women’s 

lives. The conclusion drawn by this study is that, in its current form, the Hague Convention 

will continue to impose more devastating trauma on abused women and children who flee 

abuse and violence because it was not designed to recognise or be applied in such cases. This 

is because it is essentially a jurisdictional law that seeks to ensure that abducted (and 

retained) children are located as soon as possible and returned to their habitual residence so 

that parenting matters can be resolved legally in that jurisdiction. 
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Although the Convention outlines an administrative legal process that is to be followed 

by legal authorities in such circumstances, the women’s stories show that the women felt they 

were treated by the Hague authorities as though they had committed criminal offences – for 

violating a law they never knew existed. It made them illicit abductors of their own children, 

for which they could be imprisoned in some jurisdictions - including Australia. One new 

development in this area occurred in early 2019 when the Commonwealth Government 

criminalised the act of taking a child across an international border without permission – 

except in cases when a person is fleeing domestic violence.625 The Civil Law and Justice 

Legislation Amendment Act 2018 introduced into the Family Law Act a penalty of 

imprisonment for three years. It also introduced a new defence of ‘fleeing family violence’ 

into the Family Law Act, in recognition that offences relating to international parental child 

abduction ought not apply in certain circumstances.626 Women will not be criminally 

prosecuted if they can prove that the taking or retention of their child overseas was an 

objectively ‘reasonable’ response to their own subjective perception of the threat of violence. 

The new offence came into effective on 25 April 2019 and had no effect on the women with 

whom I spoke. 

However, the new offence and defence present a further complication for women 

crossing borders with their children to flee family and domestic violence. At one level, the 

women felt they were being treated like criminals and the new offence exposes them to 

criminal prosecution. It allows them to be criminalised. In addition to the civil Hague 

process, they could also be charged under the new offence. Just because there is a domestic 

and family violence defence, this does not prevent a woman from being charged and 

 
625  Family Law Act 1975 (Cth) ss 65Y, 65YA, 65Z and 65ZAA. 

626  Commonwealth of Australia, House of Representatives Civil Law and Justice Legislation Amendment 

Bill 2018 Revised Explanatory Memorandum 55-63. 
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experiencing the trauma of criminal prosecution. As defendants, they or their legal 

representative would need to plead the defence, have evidence to substantiate it and then 

ultimately have the defence accepted by the court. This would require significant legal and 

financial resources.  

As I have found by talking to ‘Hagued’ women, access to quality legal services is 

highly limited. It is possible - as was the case with the women with whom I spoke – that they 

could be charged with this offence when they lack the financial resources for basic needs, let 

alone a private criminal defence lawyer. They would be reliant on Legal Aid and community 

legal services and be subject to whatever grants of aid or services might be available. A 

further difficulty with the defence is if the domestic and family violence was experienced 

outside of Australian there might be significant obstacles and costs in gathering relevant 

evidence. However, that Australian law does now recognise a defence relating to fleeing 

family violence – although not in relation to civil Hague matters – at least shows that it is 

possible to formulate a legal defence to protect women in similar circumstances to those of 

the women with whom I spoke. 

Conclusion 

A crucial problem with the Hague Convention as a jurisdictional law is that judges 

persevere in justifying the return of children, and in effect their mothers, to many countries 

on the incorrect assumption that women who have fled domestic and family violence will 

easily be able to secure protection and support there. This is especially the case where the 

child is being returned to a country with an established legal system which has laws which 

criminalise violence. However, the women’s stories show that returning abused women and 

children to countries not their own, where there are no family, friends, community or 
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government support – causes major harm, as described by Flick and Karen who returned to 

Australia and Rachael who returned to the United Kingdom. 

Legislators could make Hague judge’s job easier by amending Hague laws so they are 

less confining and the non-return option is less restrictive. In the meantime, I put forward a 

suggestion that all participating states create an interconnected online system that enables 

follow-up monitoring on return by the Requesting States of the mothers and their children in 

order to ensure their safety and survival post-return. Through this kind of follow-up, mothers 

could receive the information and support they need from governments and community 

organisations. This would make the transition into their post-Hague lives easier and safer. 

The data held by the states could also be used to create new agencies or augment 

organisations to assist ‘Hagued’ women with issues that are specific to these types of cases. 

However, this type of program can only work if it is recognised by the participating states 

that mothers should not be separated from their children in Hague matters. In fact, mothers 

become involved in Hague matters because of their connection to their children. 

I came to learn during this project that it matters little to which country a woman and 

child are returned, because ‘Hagued’ women are exemplars of the global issues of domestic 

and family violence committed by their intimate partners, which is then witnessed and 

suffered by their children. Hague courts should recognise the realities of domestic and family 

violence and endeavour to protect victims from further abuse. I argue that Family Courts 

have a moral duty and concern to inquire into the nature of the life for abused mothers and 

children once they return, and to consider those factors when deciding whether to make a 

return order. Hague courts need to be more vigilant in examining evidence of violence 

presented by women and deal with these survivors compassionately. This is achievable, as 

the decisions considered in Chapter 2 show that there is emerging jurisprudence from some 

jurisdictions where courts have started to accept that the grave risk exception should include a 
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situation where there is a substantial risk of harm to a child’s mother. Some courts have also 

taken the step of looking at what life will be like for abused ‘Hagued’ women in their post-

Hague life. As a feminist legal researcher, it gives me some hope to know that judges are 

beginning to ask questions about what will happen if a mother returns to the place from 

which she fled.  

As the women’s stories showed, the Convention is capable of causing extreme hardship to 

women who flee domestic and family violence with their children across international borders. 

The women felt that the Hague legal process was discriminatory and incoherent. For example, 

Alice was ‘Hagued’ inappropriately while she was on a family holiday. Her ex- partner, having 

agreed to the holiday, nevertheless used the process as a weapon. In Antonia’s case, her Hague 

matter was heard in the Netherlands when she could not speak the language and she spent 

thousands of dollars on lawyers only to have her domestic violence ignored. 

Despite these types of hardships, changes to the Convention by the Hague Conference 

on Private International Law are not forthcoming. In fact, I argue that it is evident from its 

2020 practitioner’s guide that the Hague Conference on Private International Law has not 

viewed the increase in domestic abuse-related child abductions seriously, when these cases 

now constitute the majority of Hague abduction cases. The guide offers no protection to 

abused mothers or their children, and this is a major failing for those who promote better 

protections for abused women and children who flee domestic and family violence. The 

Hague Convention should be revamped to better protect these mothers who find themselves 

branded as ‘abductors’ of their own children. Women who have survived overwhelming 

abuse ought to be given access to community and government support so they can begin to 

recover from their traumatic experience. Mothers need to feel safe and supported for the sake 

of their children. If the goal of the Hague Convention truly is the protection of children, then 

it follows that primary carer mothers should also be protected. Until change occurs around 
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how the Hague Convention is applied in DFV cases, women and children will continue to be 

subject to harm and discrimination that flow from the Hague Convention.  
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Appendix 1 

List of women’s aliases, ages, children and interview date 

Woman’s alias and 

approximate age at the 

time of interview 

Number of children and 

their approximate ages at 

the time of interview 

Date of interview 

Alice – early thirties One boy aged seven August 2018 via telephone. 

Antonia – late thirties One girl aged three October 2018 via telephone and 

July 2019 via telephone. 

Fran – late forties Two children aged  

girl 18 and boy 17 

September 2018 via telephone 

Flick – early thirties Two boy children aged  

nine and 11 

August 2018 face to face 

Joan – 50 One boy aged eight  August 2019 face to face 

Jenny – early forties One boy aged nine January 2019 via telephone 

Janine – early thirties Once girl aged nine September 2018 via telephone 

Karen – mid-forties  Two children: a boy aged 

five and a girl aged six 

November 2018 face to face 

Mia – early thirties One girl aged two August 2018 face to face 

Rachael – early thirties One girl aged six September 2018 via Skype. 
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Appendix 2 

List of lawyers 

Alias Profession, gender 

and approximate age 

Type of practice Date of interview 

L1 Barrister 

Male – mid fifties 

Private Bar 

Brisbane, Queensland 

Family Law 

November 2018 via telephone 

L2 Barrister 

Female – late thirties 

Private Bar 

Brisbane, Queensland  

Family Law 

November 2018 Face-to-face 

L3 Solicitor 

Female – early forties 

Private practice 

Brisbane, Queensland  

Family Law 

November 2018 via telephone 

L4 Solicitor 

Female – late forties 

Lawyer who represents 

women only who works 

for a community legal 

centre in Sydney. 

August 2018 via telephone 

L5 Para-legal (non-

lawyer).  

Female – mid-forties 

Legal assistant working 

for the Central Authority 

Brisbane. 

November 2018 via telephone 

and email. 
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Appendix 3 

PhD Project Package 
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Project description 

Associate Professor Dr Kieran Tranter 

Chief Investigator/Researcher 

Griffith Law School 

Phone: 07 5552 8161 / 0417 902 266 

Email: k.tranter@griffith.edu.au  

 

Professor John Flood 

 

Griffith Law School 

Griffith University 

Phone: 07 373 58466 

Email: j.flood@griffith.edu.au 

 

Ms Zoe Rathus AM  Griffith Law School 

Griffith University 

Phone: 07 373 56472 

Email: z.rathus@griffith.edu.au 

 

Ms Gina Masterton  

Primary Investigator 

Griffith University Faculty of Law 

Griffith University 

Phone (07) 5552 8809 / 040 464 5730 

Email: gina.masterton@griffithuni.edu.au 

 

 

Background 

The 1980 Hague Child Abduction Convention (Hague Convention) was drafted to deal with 

parental child kidnapping by non-custodial fathers. The drafters of the Hague Convention 

never contemplated that abused primary carer mothers would have to flee domestic violence, 

mailto:k.tranter@griffith.edu.au
mailto:j.flood@griffith.edu.au
mailto:z.rathus@griffith.edu.au
mailto:gina.masterton@griffithuni.edu.au
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across borders with their children. Specifically, abused Australian mothers could not foresee 

that a flight to safety, back to their family/friends/government in Australia, would expose 

them to a Hague Convention return case. 

In Hague Convention return cases, Australia’s Attorney-General’s office receives an 

application for the return of a child from the government of the country from which the child 

was taken. The left behind parent then has the benefit of the full force of Australia’s federal 

laws and authorities behind them when seeking the return of their child, and at zero financial 

cost to them. In most cases, despite indisputable evidence of domestic violence being 

perpetrated by the left behind father, Australian courts order the mother to return the children. 

The mothers usually return with their children to protect them, and thus back into the path of 

the abuser they had fled from. 

This study has the following research questions: 

1. What are the experiences of abused Australian women with Hague Convention return 

cases in Australia? 

2. How should the Australian law and legal process relating to Hague Convention return 

cases and/or the Hague Convention itself be reformed to better protect women and 

children escaping domestic violence? 

Interviews 

The researchers will contact relevant women’s community and legal organisations and 

private practice lawyers who have represented or are representing respondents in Hague 

cases. Social media will also be used to reach prospective participants. All prospective 

participants will be given a package comprising: 

1. Project description;  

2. A list of open-ended questions which the volunteer participants will be asked by the 

researchers; and 
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3. Information and consent form (to be signed by the participant and returned to the 

researchers).  

Two to three days will be set aside for each face-to-face interview. The interviews will be 

audio recorded. Another three days will be set aside for follow-up with each participant 

(e.g. to clarify information for transcription purposes). 

Participants will be provided with the participation package by email/mail at least 

72 hours before the agreed interview. Prior to commencement of the interview, the researcher 

will explain the project and the requirement for consent, the strategies for ensuring anonymity 

of the participant and that the participant can withdraw consent at any time, before, during or 

after the interviews. The participant will then be asked to read and sign two (2) copies of the 

consent form (1 for the participant and 1 for the research team). 

Following transcription of the interviews, the participants will be invited to review and 

edit their transcripts. The transcripts will be mailed or emailed to the participants with a 

follow-up seven to ten days later. 

The data collected will be used by the researchers for the PhD thesis and other 

articles/papers which will be submitted for publication. Any publications evolving from the 

data collected will also be sent to the participants should they request them. 

Data analysis and dissemination 

The data collected will be analysed via qualitative content analysis. 

In any publication or dissemination of the research findings the data will be 

depersonalised through the use of pseudonyms and by redacting any information which may 

lead to an identification of the participants and/or their children.\ 
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The data collected will include audio recordings and transcripts of interviews and will 

be hosted on the secure Griffith University Research Storage Service (https://research-

storage.griffith.edu.au) with only the researchers involved in the project having access. 

The interviews will be recorded on a digital device that will require a passcode known 

only to the researcher conducting the interviews to be unlocked. The recordings will then be 

copied to the secure university research vault - the Griffith University Research Storage 

Service (https://research-storage.griffith.edu.au) with only the researchers involved in the 

project having access. The copies of the interviews on the digital device will then be deleted. 

At the end of the PhD program all copies of the audio recordings will be destroyed. The 

transcripts of the recordings will remain secure in the Griffith University Research Storage 

Service and managed according to the Griffith University management of personal 

information. A strategy of ensuring minimal copies of the interviews will be maintained and 

achieved by: 

1.  Ensuring that all audio recordings are immediately put into the Griffith University 

Research Storage Service; 

2.  Ensuring the transcripts are not maintained in any other place other than the Griffith 

University Research Storage Service nor able to be accessed by anybody except the 

researchers. 

3.  The researchers only access the transcripts and audio recordings through the Griffith 

University Research Storage Service and not send copies via email or make a copy of 

these files on their desktop computer or other device. 

4.  Ensuring that emails containing transcripts sent between the researchers and the 

participants for review will be sent via the secure university email system and 

subsequently deleted from the sender's sent/in box. 

https://research-storage.griffith.edu.au/
https://research-storage.griffith.edu.au/
https://research-storage.griffith.edu.au/
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Information Sheet for Participants 

 
Associate Professor Dr Kieran 
Tranter Chief Investigator /  
Researcher 

 
   Griffith Law School 
   Griffith University 
   Phone: 07 5552 8161 / 0417 902 266 
   Email: k.tranter@griffith.edu.au  

 
Professor John Flood    Griffith Law School 
Primary Supervisor    Griffith University 
      Phone: 07 373 58466 
      Email: j.flood@griffith.edu.au 
 
Ms Zoe Rathus A.M.    Griffith Law School 
Supervisor     Griffith University 
      Phone: 07 373 56472 
      Email: z.rathus@griffith.edu.au 
 
Ms Gina Masterton (LLB, LLM)             Griffith Law School 
Primary Investigator               Griffith University 

            Phone: 07 5552 8809 / 0404 645 730 
                 Email: gina.masterton@griffithuni.edu.au 
Why is the research being conducted? 

This research is on the experiences of the women with the Australian legal system under the 
Hague Child Abduction Convention. It is being conducted because the experiences of women 
with children who flee domestic violence to or from Australia, and then face return orders 
through the legal process have not been well documented and researched by the academy, nor 
considered by Australian law and policy makers.  
What you will be asked to do 

You will be asked to contribute to this research by:  
1. Participating in an audio recorded interview where short open-ended questions will be 

asked concerning your experiences with the Australian legal system or another legal 
system, as a participant in a Hague case. The interview will primarily look at: 
• how/when you arrived in Australia or another country; 
• how you knew you were involved in a ‘Hague’ matter; 
• what steps you took after you became aware that you were a participant in a 

Hague matter; 
• your experience of obtaining support from your community as a participant in a 

Hague matter; 

mailto:k.tranter@griffith.edu.au
mailto:j.flood@griffith.edu.au
mailto:z.rathus@griffith.edu.au
mailto:gina.masterton@griffithuni.edu.au
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• your experience of getting legal advice/representation as a participant in a Hague 
matter; 

• your experience of the court process; 
• how the hearing was conducted and how the judge treated you as a participant in 

a Hague matter; and  
• your experience after the court orders were made; and 

 
2. Giving permission for the research team to record your interview to collect data which 

will be used for a Ph.D. thesis and other publications.  
The expected benefits of the research 

The expected benefits of the research are that the experiences of women in the Australian 
legal system under the Hague Child Abduction Convention will be better documented and 
understood by the academy and by Australian law and policy makers. 
 
Your confidentiality: 
 

This research involves the collection of personal information from you. No personal 
information will be made known to anybody other than the research team. You will not be 
identifiable in publications or presentations or in the data or the results from this research.  

You need to be aware that the research team is under an obligation to disclose any 
information that you may disclose regarding illegal activity by yourself or any activity that 
possesses a danger to others.  
• Your participation is voluntary 
• You are free to stop the interview at any time.  
• You are free to refuse to answer any questions. 
• You are free to leave the interview whenever you want to, without comment or penalty. 
• Your participation in the research is separate from any legal professionals assisting you. 
• Your decision to participate will not affect the level of legal service and assistance that 

your lawyers are currently giving you or might in the future.  
 

Support 

DVPC and YourTown can assist in obtaining counselling services for you if you choose. 
The following counselling and support services are also available to you: 
Brisbane Domestic Violence Service  (07) 3217 2544  
D.V. Connect Women’s Line   1800 811 811 
1800RESPECT    1800 737 732 
Griffith University Psychology Clinic  (07) 3735 3301 
Lifeline Brisbane    (07) 3250 1900 
 
*The researchers can assist in making an appointment for you to see a counsellor at one of 
these organisations following the interview should you so desire. 
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Further information 

If you would like any further information about this research please contact: 
 
Associate Professor Dr Kieran Tranter  
Griffith Law School  
Griffith University (Gold Coast) 
Telephone 07 5552 8161 / 0417 902 266 
Email k.tranter@griffith.edu.au  
 
The ethical conduct of this research 

In the participant information sheet please amend the contact details of the Manager, 
Research Ethics to: If you have any concerns or complaints about the ethical conduct of the 
project please contact: (61 7) 373 54375 or research-ethics@griffith.edu.au. 
 
Privacy statement 

The conduct of this research involves the collection, access and/or use of your identified 
personal information. The information collected is confidential and will not be disclosed to 
third parties without your consent, except to meet government, legal or other regulatory 
authority requirements. A de-identified copy of this data may be used for other research 
purposes. However, your anonymity will be safeguarded. For further information consult the 
University’s Privacy Plan at www.griffith.edu.au/ua/aa/vc/pp 

mailto:k.tranter@griffith.edu.au
mailto:research-ethics@griffith.edu.au
http://www.griffith.edu.au/ua/aa/vc/pp
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Consent form for participants 

Associate Professor Kieran Tranter 
Chief Investigator/Researcher/Supervisor 

Griffith Law School 
Griffith University (Gold Coast) 
Phone: 07 5552 8161 / 0417 902 266 
Email: k.tranter@griffith.edu.au  
 

Professor John Flood 
Primary Supervisor 
 

Griffith Law School 
Griffith University 
Phone: 07 373 58466 
Email: j.flood@griffith.edu.au 
 

Ms Zoe Rathus AM 
Supervisor 

Griffith Law School 
Griffith University 
Phone: 07 373 56472 
Email: z.rathus@griffith.edu.au 
 

Ms. Gina Masterton 
Primary Investigator 

Griffith Law School 
Griffith University (Gold Coast) 
Phone: 07 5552 8809 / 0404 645 730 
Email: gina.masterton@griffithuni.edu.au 

 

By signing below, I confirm that I have read and understood the information package and in 
particular have noted that: 
• I understand that my involvement in this research will include a recorded interview; 
• I give permission for the research team to collect data from me to use in a Ph.D. thesis 

and other articles/papers which will be submitted for publication; 
• I have had all questions answered to my satisfaction;  
• I understand the risks involved in participating in the research;  
• I understand that there will be no direct benefit to me from my participation in this 

research; 
• I understand that my participation in this research is voluntary and that I am free to 

withdraw at any time, without comment or penalty;  
• I understand that if I have any additional questions, I can contact the research team;  
• I understand that I can contact the Manager, Research Ethics on:  
• (07) 3735 4375 if I have any concerns about the ethical conduct of the project; and 
• I agree to participate in the project.  

 
Name:  ________________________________________ 
(Please Print)  
  

mailto:k.tranter@griffith.edu.au
mailto:j.flood@griffith.edu.au
mailto:z.rathus@griffith.edu.au
mailto:gina.masterton@griffithuni.edu.au
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Signature:  ________________________________________           
            
Date:  ________________________________________           

 
Further consent – Dissemination of research publication(s): 
 
I would like to receive copies of publications authored by the research team relating to my 
interview: 
YES ☐ 

NO   ☐ 
 
Mailing address for publication(s): ___________________________________________ 
_______________________________________________________________________ 
or 
Email address for publication(s): ____________________________________________ 
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Questions for participants 

Date: _____________________________________ 

Name: ____________________________________ 

Assigned Pseudonym: _______________________ 

 
Preliminary Information 

Tell me about yourself? (When and where you born? What nationalities do you have?) 

Tells me about your child(ren)? (ages, gender, where were they born, their nationality etc) 

Tell me about your child(ren)’s father (When and where was he born? What nationalities does 

he have?) 

Tell me about your relationship with your child(ren)’s father (which country did you meet, 

what role did he play with the child(ren) when you were together, etc). 

Why and when did you go to [the country] you left from? 

When did you come to Australia with your child(ren)? 

Why did you return Australia with your child(ren)? 

Prompts if necessary: 

Tell me something about the reasons you left the child(ren)’s father? 

What had you/your children experienced? 

How did his family react / treat you/your children? 

What did the authorities in that country do?  

How did you know you were involved in a Hague Convention matter? 

Prompts if necessary 

How and where were you served? 

Did you know what it was? 

What were your immediate reactions? 
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What did you do after you became aware that you were a respondent in a Hague 

matter? 

Prompts if necessary 

Who did you tell, what was their reactions? 

Did you look up online resources, where they useful? 

What was your experience of obtaining support as a respondent in a Hague matter? 

Prompts if necessary: 

Did you see a lawyer in private practice? 

Did you see a lawyer at Legal Aid/Community Legal Centre? 

How easy/difficult was it to find a lawyer that could advise you? 

Did you approach a women’s or community support organisation? How have they helped? 

What was your experience of the lead-up to the hearing? 

Prompts if necessary 

How often did you meet with your lawyers/support people? 

How was it gathering evidence? 

Where processes/expectations explained to you? 

Did you have any interaction with the court before the hearing? How was that? 

What was your experience of the hearing? 

Prompts if necessary 

How was your lawyer/support person? 

How did you feel the lawyer for the Commonwealth acted/treated you? 

How did you feel the judge acted/treated you? 

What were your reactions to being in the court? 
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What has been your experience after the court orders were made? 

Prompts if necessary: 

What did the court order? 

What time was given for compliance?  

What have you done since the orders were made? 

Reflecting on your experiences what would be your advice to other women in similar 

circumstances? 

Reflecting on your experiences should the government change how Hague Convention 

matters are dealt with in Australia? If so, how? 
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Letter to lawyer who has represented mother and LOST asking if lawyer would be 
interviewed: 

July 2018 
 
Dear _____: 
 
Re: The Hague Convention on the Civil Aspects of International Child Abduction (1980) 
 

I am a PhD candidate with Griffith Law School, Griffith University, Gold Coast. My 
research involves the Hague Child Abduction Convention (1980). I am specifically interested 
in the effects this Convention and the Australian Family Law (Child Abduction Convention) 
Regulations 1986 (Cth) have on mothers when they flee domestic violence with their children 
to Australia. My thesis is entitled ‘Child Abduction or Flight to Safety? The Experiences of 
Women Domestic Violence Victims as Respondents in Australian Hague Child Abduction 
Cases.’ My university supervisors are Professor John Flood, Zoe Rathus AM and Dr Kieran 
Tranter. My primary supervisor is Dr Kieran Tranter, who can be contacted at (07) 5552 8161 
or by email at k.tranter@griffith.edu.au.  

I have recently received ethical approval (Griffith University Ethics Ref Number: 
2018/234) from Griffith University to recruit participants willing to talk about their 
experiences as respondents in Hague cases handled by the Australian family court. Some of 
these interviews will eventually form part of my PhD thesis. I plan to use the paper as a tool 
to effect law reform in this area, as I believe the current Australian Hague laws do not 
adequately protect women and children fleeing from violence to Australia.  

I have recently received ethical approval (Griffith University Ethics Ref Number: 
2018/234) to recruit participants willing to talk about their experiences with Hague cases 
dealt with by the Australian Family Court. Some of these interviews would eventually form 
part of my PhD thesis. Although Hague matters affect a significant number of parents 
worldwide each year, only a small number of cases relevant to my project are reported in 
Australia. However, through my case law research I found that you represented the 
applicant mother in the Brisbane family court case reported as _____ and that your 
client was unsuccessful with her return application. If you would be willing to take part 
in my research project and be interviewed, please read the information package 
attached to this correspondence and then contact me at your earliest convenience.  

Your participation in this research project would greatly enhance its resonance and 
impact on my efforts to make positive changes to the Australian law. Also, obviously this 
research has great international potential. Therefore, you could eventually become a part of 
legal history by helping to effect long overdue positive changes to Hague laws. I will contact 
you by telephone in ten days to follow up. 

 
Sincerely, 
Gina Hope Masterton 

mailto:k.tranter@griffith.edu.au
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LL.B., LL.M. (QUT) 
Ph.D. candidate (Griffith University) 
Former Barrister & Solicitor 
P: (07) 5552 8809 
M: 0404 645 730 
E: gina.masterton@griffithuni.edu.au 
  



 264 

Letter to lawyer who has represented mother and WON asking if lawyer would be 
interviewed: 

__ July 2018 
 
Dear Counsel: 
 
Re: The Hague Convention on the Civil Aspects of International Child Abduction (1980) 
 
I am a PhD candidate with Griffith Law School, Griffith University, Gold Coast. My research 
involves the Hague Child Abduction Convention (1980). I am specifically interested in the 
effects this Convention and the Australian Family Law (Child Abduction Convention) 
Regulations 1986 (Cth) have on mothers when they flee domestic violence with their children 
to Australia. My thesis is entitled ‘Child Abduction or Flight to Safety? The Experiences of 
Women Domestic Violence Victims as Respondents in Australian Hague Child Abduction 
Cases.’ My PhD supervisors are Professor John Flood, Zoe Rathus AM and Dr Kieran 
Tranter. My primary supervisor is Dr Tranter, who can be contacted at (07) 5552 8161 or by 
email at k.tranter@griffith.edu.au.  

I have recently received ethical approval (Griffith University Ethics Ref Number: 
2018/234) to recruit participants willing to talk about their experiences with Hague cases 
dealt with by the Australian Family Court. Some of these interviews would eventually form 
part of my PhD thesis. Although Hague matters affect a significant number of parents 
worldwide each year, only a small number of cases relevant to my project are reported in 
Australia. However, through my case law research I found that you represented the 
applicant mother in the Brisbane family court case reported as _____ and that your 
client was successful with her return application. If you would be willing to take part in 
my research project and be interviewed, please read the information package attached 
to this correspondence and then contact me at your earliest convenience.  

Your participation in this research project would greatly enhance its resonance and 
impact on my efforts to make positive changes to the Australian law. Also, obviously this 
research has great international potential. Therefore, you could eventually become a part of 
legal history by helping to effect long overdue positive changes to Hague laws. I will contact 
you by telephone in ten days to follow up. 
 
Sincerely, 
Gina Hope Masterton 
LL.B., LL.M. (QUT) 
Ph.D. candidate (Griffith University) 
Former Barrister & Solicitor 
P: (07) 5552 8809 
M: 0404 645 730 
E: gina.masterton@griffithuni.edu.au 
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Letter to lawyer who represented mother and LOST asking if mother would be 
interviewed: 

 
Dear Counsel: 
 
Re: The Hague Convention on the Civil Aspects of International Child Abduction (1980) 
 

I am a PhD candidate with Griffith Law School, Griffith University, Gold Coast. My 
research involves the Hague Child Abduction Convention (1980). I am specifically interested 
in the effects this Convention and the Australian Family Law (Child Abduction Convention) 
Regulations 1986 (Cth) have on mothers when they flee domestic violence with their children 
to Australia. My thesis is entitled ‘Child Abduction or Flight to Safety? The Experiences of 
Women Domestic Violence Victims as Respondents in Australian Hague Child Abduction 
Cases.’ My university supervisors are Professor John Flood, Zoe Rathus AM and Dr Kieran 
Tranter. My primary supervisor is Dr Kieran Tranter, who can be contacted at (07) 5552 8161 
or by email at k.tranter@griffith.edu.au.  

I have recently received ethical approval (Griffith University Ethics Ref Number: 
2018/234) from Griffith University to recruit participants willing to talk about their 
experiences in Hague cases handled by the Australian family court. Some of these interviews 
will eventually form part of my Ph.D. thesis. I plan to use the thesis as a tool to effect law 
reform in this area, as I believe the current Australian Hague laws do not adequately protect 
women and children fleeing from violence to Australia.  

Although Hague matters affect a significant number of parents worldwide each year, 
only a small number of cases relevant to my project are reported in Australia. However, 
through my case law research I found that you represented the mother in the Brisbane 
family court case reported as _____ and unfortunately your client was unsuccessful. If 
you believe that your client may be willing to take part in my research project, to 
possibly have a voice in improving the Hague legal process, I would appreciate it if you 
would forward the enclosed information package to them so they may contact me.  

The participation of your client in this research would greatly enhance its resonance and 
impact on efforts to make positive changes to the law. Also, obviously this research has great 
international potential. Therefore, if they so choose, your client could eventually become a 
part of legal history, by helping to effect long overdue changes to Hague laws. I will contact 
you by telephone in ten days to follow up. 
 
Sincerely, 
Gina Hope Masterton 
LL.B., LL.M. (QUT) 
Ph.D. candidate (Griffith University) 
Former Barrister & Solicitor 
P: (07) 5552 8809 
M: 0404 645 730 
E: gina.masterton@griffithuni.edu.au 
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Letter to lawyer who represented mother and WON asking if mother would be 
interviewed: 

 
__ July 2018 
 
Dear Counsel: 
 
Re: The Hague Convention on the Civil Aspects of International Child Abduction (1980) 
 

I am a PhD candidate with Griffith Law School, Griffith University, Gold Coast. My 
research involves the Hague Child Abduction Convention (1980). I am specifically interested 
in the effects this Convention and the Australian Family Law (Child Abduction Convention) 
Regulations 1986 (Cth) have on mothers when they flee domestic violence with their children 
to Australia. My thesis is entitled ‘Child Abduction or Flight to Safety? The Experiences of 
Women Domestic Violence Victims as Respondents in Australian Hague Child Abduction 
Cases.’ My PhD supervisors are Professor John Flood, Zoe Rathus AM and Dr Kieran 
Tranter. My primary supervisor is Dr Kieran Tranter, who can be contacted at (07) 5552 8161 
or by email at k.tranter@griffith.edu.au. I have recently received ethical approval (Griffith 
University Ethics Ref Number: 2018/234) from Griffith University to recruit participants 
willing to talk about their experiences as respondents in Hague cases handled by the 
Australian family court. Some of these interviews will eventually form part of my Ph.D. 
thesis. I plan to use the thesis as a tool to effect law reform in this area, as I believe the 
current Australian Hague laws do not adequately protect women and children fleeing from 
violence to Australia.  

Although Hague matters affect a significant number of parents worldwide each year, 
only a small number of cases relevant to my project are reported in Australia. Even though I 
only require a small number of participants for my project in order to add critical empirical 
data to my research, abused mothers who have endured the emotional, psychological and 
financial trauma of a Hague case are difficult to locate and contact. However, through my 
case law research I found that you represented the applicant mother in the Brisbane 
family court case reported as _____ and that your client was successful with her return 
application. If you believe that your client may be willing to take part in my research 
project, to possibly have a voice in changing the Hague legal process, I would appreciate 
it if you would forward the enclosed information package to them so they may contact 
me. Just to be clear, I am seeking mothers who have fled domestic violence to Australia, 
endured a Hague case handled by the Australian family court and were not ordered to return 
their children. The participation of ‘Hagued’ clients in my research project would greatly 
enhance its resonance and impact on efforts to make positive changes to the law. Also, 
obviously this research has great international potential. Therefore, if they so choose, your 
client could eventually become a part of legal history, by helping to make long overdue 
changes to Hague laws. I will contact you by telephone in ten days to follow up. 
Sincerely, 
 
Gina Hope Masterton 
LL.B., LL.M. (QUT) 
Ph.D. candidate (Griffith University) 
Former Barrister & Solicitor 
P: (07) 5552 8809 / M: 0404 645 730 
E: gina.masterton@griffithuni.edu.au 
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Information Sheet for Lawyers: 

Associate Professor Dr Kieran Tranter 
Chief Investigator/Researcher 

        Griffith Law School 
 Griffith University 
 Phone: 07 5552 8161 / 0417 902 266 
 Email: k.tranter@griffith.edu.au  

Ms Gina Masterton (LLB, LLM)            Griffith Law School 
Primary Investigator              Griffith University 

           Phone: 07 5552 8809 / 0404 645 730 
                Email: gina.masterton@griffithuni.edu.au 
Why is the research being conducted? 

This research is on the experiences of the women with the Australian legal system under the 
Hague Child Abduction Convention. It is being conducted because the experiences of women 
with children who flee domestic violence to Australia and then face return orders through the 
Australian legal system, have not been well documented and researched by the academy nor 
considered by Australian law and policy makers.  
What you will be asked to do 

You will be asked to contribute to this research by:  
1. Participating in an audio-recorded interview where short open-ended questions will 

be asked concerning your experiences with the Australian legal system as a lawyer in 
a Hague case. For example, what the court process was like, how the hearing was 
conducted and how the judge treated the client and yourself. Also, their experience after 
the court orders were made; and 

2. Giving permission for the research team to record your interview to collect data which will 
be used for a PhD thesis and other publications.  

The expected benefits of the research 

The expected benefits of the research are that the experiences of women in the Australian 
legal system under the Hague Child Abduction Convention will be better documented and 
understood by the academy and by Australian law and policy makers. 

Your confidentiality 

This research involves the collection of personal information from you. No personal 
information will be communicated to anybody other than the research team and no personal 
information will be published. All personal information will remain confidential. 

In the publications from the study all information will be depersonalised – through a 
process of aliases and redaction of identifiable information. 

You need to be aware that the research team is under an obligation to disclose any 
information that you may disclose regarding illegal activity by yourself or any activity that 
possesses a danger to others.  

mailto:k.tranter@griffith.edu.au
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• Your participation is voluntary.  
• You are free to stop the interview at any time.  
• You are free to refuse to answer any questions. 
• You are free to leave the interview whenever you want to, without comment or penalty. 
• Your participation in the research is separate from any legal professionals assisting you. 
 
Support  

The following counselling and support services are available to you: 
Brisbane Domestic Violence Service   (07) 3217 2544  
D.V. Connect Women’s Line   1800 811 811 
1800RESPECT    1800 737 732 
Griffith University Psychology Clinic   (07) 3735 3301 
Lifeline Brisbane    (07) 3250 1900 
*The researchers will make an appointment for you to see a counsellor following the 
interview should you so desire. 
 
Further information 

If you would like any further information about this research please contact 
Associate Professor Dr Kieran Tranter  
Griffith Law School  
Griffith University (Gold Coast) 
Telephone 07 5552 8161 / 0417 902 266 
Email k.tranter@griffith.edu.au  
 
The ethical conduct of this research 

Griffith University conducts research in accordance with the National Health and Medical 
Research Council in research involving humans. If you have any concerns or complaints 
about the ethical conduct of the project contact: 
Mr Rick Williams 
Manager 
Research Ethics & Integrity 
Office for Research, Griffith University 
Telephone (07) 373 54375  
Facsimile (07) 373 57994  
Griffith Location: Bray Centre (N54) 0.15 
Campus Address 170 Kessels Road, Nathan, QLD, 4111 
Email Address rick.williams@griffith.edu.au 
 
Privacy statement 

The conduct of this research involves the collection, access and/or use of your identified 
personal information. The information collected is confidential and will not be disclosed to 
third parties without your consent, except to meet government, legal or other regulatory 
authority requirements. A de-identified copy of this data may be used for other research 
purposes. However, your anonymity will be safeguarded. For further information consult the 
University’s Privacy Plan at www.griffith.edu.au/ua/aa/vc/pp 

mailto:k.tranter@griffith.edu.au
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Consent Form for Lawyers: 

Associate Professor Kieran Tranter 
Chief Investigator / Researcher 

 Griffith Law School 
Griffith University (Gold Coast) 
Phone: 07 5552 8161 / 0417 902 266 
Email: k.tranter@griffith.edu.au  
 

Ms. Gina Masterton   Griffith Law School 
Primary Investigator   Griffith University (Gold Coast) 

Phone: 07 5552 8809 / 0404 645 730 
     Email: gina.masterton@griffithuni.edu.au 
 
By signing below, I confirm that I have read and understood the information package, and in 
particular I have noted that: 
I understand that my involvement in this research will include a recorded interview. 
I give permission for the research team to collect data from me to use in a Ph.D. thesis and  
other articles/papers which will be submitted for publication. 
I have had all questions answered to my satisfaction. 
I understand the risks involved in participating in the research.  
I understand that there will be no direct benefit to me from my participation in this research. 
I understand that my participation in this research is voluntary and that I am free to withdraw  
at any time, without comment or penalty. 
I understand that if I have any additional questions, I can contact the research team. 
I understand that I can contact the Manager, Research Ethics on (07) 3735 4375 if I have any 

concerns about the ethical conduct of the project. 
 
I agree to participate in the project. 

Name:  ________________________________________ 
(Please Print)  
Signature:  ________________________________________           
Date:  ________________________________________           

Further consent – Dissemination of research publication(s): 

I would like to receive copies of publications authored by the research team relating to my 
interview: 
YES ☐ 
NO   ☐ 
 
Mailing address for publication(s): ___________________________________________ 
_______________________________________________________________________ 
or 
Email address for publication(s): ____________________________________________ 
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Questions for lawyers: 

 

I refer to the case of _________. Responses 
 

How/when did your client arrive in Australia?  
How did your client know they were involved in a 
‘Hague’ matter? i.e. that they had committed an 
illegal act by bringing/retaining their child in 
Australia without the child’s father’s permission? 

 

What steps did your client take after they became 
aware that they were a respondent in a Hague 
matter? 

 

What was your client’s experience of obtaining 
support from their community as a respondent in a 
Hague matter? 

 

What was your client’s experience of getting legal 
advice/representation as a respondent in a Hague 
matter? 

 

What was your client’s experience of the court 
process, how the hearing was conducted and how 
the judge treated them as a respondent in a Hague 
matter? 

 

What was your experience of the court process, 
how the hearing was conducted and how the judge 
treated you as a legal representative? 

 

What has been your client’s experience after the 
court orders were made? 
 

 

 


