
News and Views

350    Keeping good companies    July 2011     

In May 2000, Companies and Securities Advisory 
Committee (CASAC) in its Corporate Groups Final Report 
2000, recommended as a further safeguard to creditors, 
the introduction of an enterprise approach to regulating 
corporate groups. This recommendation, like the majority of 
the report’s recommendations, was not adopted.

Rather, current Australian corporate law relies upon conventional 
ex ante and ex post protections for creditors transacting with 
corporate group members. 

This article is concerned with corporate groups operated and 
managed as single enterprises. Such groups are characterised by: 
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• centralised or decentralised control over group members’ 
decision-making

• economic integration

• fi nancial interdependence

• administrative interdependence

• overlapping employment structure and 

• a common group persona. 

Corporate groups exhibiting the fi rst two characteristics of 
control and integration, as well as a majority of the remaining 
characteristics, provide confi rmation of the corporate group’s 
single business enterprise. Such groups are labelled ‘single 
enterprise groups’ and member companies thereof are labelled 
‘single enterprise members’.

In Australia, corporate groups pose specifi c dangers for creditors1 
when transacting with their group member companies. Confl icts 
of interest between corporate group constituents arise due to the 
Australian corporate governance framework. Based on the entity 
approach, Australian corporate law generally requires directors to 
act in the best interests of the company, to which they have been 
appointed.2 

However, this duty may confl ict with a director’s actions within a 
corporate group, which is managed and controlled on the basis of 
a single enterprise. Controlling shareholders may act to maximise 
the corporate group’s wealth, at the expense of individual corporate 
group members and their creditors. In the context of this article 
such behaviour is labelled ‘debtor opportunism’. 

No codifi ed group law3 or body of common law4 exists to deal 
with such confl icts specifi c to corporate groups. Part I of this 
article considers CASAC’s recommendations and contemplates 
the reasons for their non-implementation. The reasons unsecured 

• In 2000, CAMAC’s forerunner made 
a series of recommendations on 
corporate groups, which have been 
largely not implemented

• Numerous ways in which unsecured 
creditors entering into transactions 
with corporate group members might 
make ineffi cient investments

• Would enterprise liability allow 
creditors to better assess the risk 
of transactions with members of 
corporate groups?



creditors may make ineffi cient investments, due to the increased 
opportunity for debtor opportunism within corporate groups, is 
also outlined. Part II will highlight the weaknesses of relying upon 
conventional protections to address such debtor opportunism, 
and then considers whether the adoption of enterprise liability, 
within controlled and integrated corporate groups, would provide 
creditors with a more effi cient outcome.

Australia’s draft reforms

Of the 24 recommendations made by the Corporate Groups Final 
Report 2000, two recommendations5, dealing with the pooling of 
insolvent group companies’ assets and liabilities, have only lately 
been adopted.6 Of the remaining recommendations, 11 involved 
no changes to existing laws; a further 11 recommendations have 
not, as yet been acted upon, including CASAC’s recommendation 
that wholly owned corporate groups be given the option to 
be regulated on the basis of one economic entity. No public 
comment on any particular recommendation has been released, 
although various conjectures have been made, regarding the non-
implementation of Recommendation 2 including the following.

• Complications of drafting legislation to adopt a single enterprise 
regulatory regime within the Corporations Act 2001 meant that 
path dependency of no recognition prevailed.

• Signifi cantly, there were no real incentives granted to the 
corporate group to encourage directors to opt in and consolidate.

• Increased liability exposure was thought to impact on the 
corporate group’s ability to borrow, restricting effi cient capital 
raising, risk taking and diversifi cation.

Confl icts of interest inherent to corporate groups

Two risks facing the unsecured creditor, when contracting with 
the single enterprise member are the:
• possibility of non- or partial payment, because the single 

enterprise member’s assets are insuffi cient to satisfy the debt, 
labelled ‘limited recourse risk’ and

• possibility that, after the terms of the credit contract are set, the 
single enterprise member will take increased risk to the unsecured 
creditors’ detriment, labelled ‘debtor opportunism risk’. 

Theoretically, having correctly identifi ed these perceived risks, 
the rational unsecured creditor will accurately price the risk of 
investment loss. Such pricing may include the unsecured creditors’ 
adoption of self-protecting strategies,7 where the unsecured 
creditor considers the creditor protections provided by current 
corporate law to be insuffi cient and the unsecured creditor is 
willing and able to bargain for better terms.

However, current regulation of corporate groups prevents 
creditors from correctly perceiving the above risks. Legal 
separation and accompanying limited liability of company 
members, coupled with integrated control and management 

of group members, may accentuate agency confl icts within the 
group, leading to misrepresentation of the limited recourse risk of 
the group member, and greater levels of debtor opportunism. 

Misrepresentation of limited recourse risk – use of 
corporate group branding

Single enterprise members, whether deliberately or not, blur 
the distinction between single enterprise members. Member 
companies use the same common name to exploit the common 
group persona,8 which maximises the value of corporate branding, 
increases the goodwill of the single enterprise group and thereby 
generates higher returns to shareholders. The cost of such 
exploitation is that it exacerbates the confusion of creditors about 
the lines of asset partitioning within the group, so that creditors 
may be unaware of the single enterprise member’s boundary. 

Creditors, despite entering into contractual arrangements with the 
single enterprise member, may do so on the basis of the fi nancial 
viability of the corporate brand, which encompasses all of the group’s 
companies as a single business enterprise. Where creditors cannot 
distinguish between each single enterprise member’s ownership of 
assets, they may assume greater apparent ownership of assets than 
actually exists. Such misconceptions may lead to creditors inaccurately 
perceiving and pricing the level of limited recourse risk. 

Increased level of debtor opportunism — unique 
confl icts of interest 

Within a single company, debtor opportunism can arise as the 
interests of creditors, shareholders and directors may diverge. 
Within the single enterprise group, the number, degree, and 
opportunity for confl icts of interest to arise are considerably 
increased. Richard Schulte identifi ed the unique problem, existing 
between the parent and subsidiary company, when he stated: 

 The parent’s lack of any duty in dealing with the subsidiary means a 
creditor is unable to make an accurate assessment of the investment’s 
risk because the possible range of the parent’s conduct is very wide.9  
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Creditors, despite entering into 
contractual arrangements with the 
single enterprise member, may do so on 
the basis of the fi nancial viability of the 
corporate brand, which encompasses 
all of the group’s companies as a single 
business enterprise. Where creditors 
cannot distinguish between each 
single enterprise member’s ownership 
of assets, they may assume greater 
apparent ownership of assets than 
actually exists.
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The increased range and number of deviating stakeholder 
interests derive from the single enterprise group’s structure, where 
there are further layers of separation of ownership and control, 
non-existent in the single independent company.

Confl icts between the various stakeholders inevitably arise, and 
are exacerbated by the current corporate law’s application of the 
entity principle to the corporate group’s enterprise. Essentially, the 
application of the ‘separate legal entity’ paradigm to single enterprise 
groups creates additional agency costs as directors are legally obliged 
to act in the best interests of the corporate entity member while (on 
the other hand) ethically managing, organising and fi nancing the 
corporate group members as one economic entity. 

A divergence of interests may arise as parent company directors, 
in attempting to maximise the parent company shareholders’ 
investment, do so at the expense of one or more of the single 
enterprise members and their creditors. 
Confl icts arise between the following parties within the single 
enterprise group, which do not arise within the conventional 
single company:
• holding company shareholders and creditors of corporate group 

members and

• holding company’s board of directors and subsidiary companies’ 
directors

Holding company shareholders and creditors of corporate 
group members

The basic premise for the formation of the single enterprise group 
may be the sub-partitioning of assets, which can be disregarded 
when considered convenient or effi cient. Richard Squires labels 
this action, of large corporations dividing themselves into a 
multitude of subsidiaries, but then overriding the subsidiaries’ 
limited liability, by having the entities in the group guarantee each 
other’s major debts, as ‘correlation-seeking debtor opportunism’.10 

The entry into collateralised loan arrangements by Fincorp group 
member entities with Fincorp Investments Ltd (FI), guaranteeing 
payment of all FI intercompany loans, is an example of such 
correlation-seeking debtor opportunism. Collateralisation of 
the loan arrangements reduced the perceived risk and thereby 
increased the market attractiveness of the fi rst ranking notes and 
unsecured notes issued by FI.

Specifi c confl icts between creditors of single enterprise members and 
controlling shareholders may arise with respect to upstream or lateral 
intra-group transactions. These transactions include single enterprise 
members transferring assets, mortgaging assets, granting intra-group 
cross guarantees or directly providing loans to support sibling or 
parent companies. Controlling shareholders may determine the intra-
group transaction terms, thereby assigning and reassigning the value 
of single enterprise members within the corporate group. 

Although the intra-group transaction may generate group 
advantages, such as reductions in production, distribution, or 

administrative costs, the assigned value of a single enterprise member 
after such an intra-group transaction, may mean the creditor’s risk of 
loss is far greater than perceived at the original time of contracting. 

Continued use of such intra-group transactions, for example, by 
controlling shareholders advancing debt to the single enterprise 
member, may extend the life and operations of a single enterprise 
member, which continues to make losses, at the ultimate expense 
of the member’s unsecured creditors. In such circumstances, it 
may then be diffi cult to determine when the single enterprise 
member becomes insolvent. Indeed, it is more likely that a pattern 
of continuing loss-making activities is responsible for the single 
enterprise member’s insolvency, rather than a single transaction. 
A related, though distinct, issue to the continuing use of loss-
making operations within single enterprise groups, is the rise of 
fraudulent phoenix activity within such groups.

Holding company board of directors and subsidiary 
companies’ directors

Directors within the single enterprise group may consider their 
investment will be maximised by pursuing the goal of profi t 
maximisation of the single enterprise group as a whole, rather than 
the individual profi t maximisation of a particular single enterprise 
member, to which they have been appointed. Such a collective 
perspective by the directors may result in the directors not disclosing 
to creditors their appointed single enterprise member, information 
about the member’s prospects and the riskiness of its strategies. 
The director may seek to serve the interests of the parent company’s 
shareholders, by withholding such information and avoiding 
the possibility of the member being made subject to insolvency 
proceedings.

The opportunity to withhold such information exists, as directors 
possess greater and more accurate information about the single 
enterprise member’s prospects and the riskiness of its strategies, 
than the member’s creditors possess. 

Actions by directors seeking to serve the interests of parent company 
shareholders, by withholding information from unsecured creditors; 
entering into intra-group transactions which purportedly favour 
the interests of the group, can result in losses to group member 
companies and their unsecured creditors. Such losses are exacerbated 
where some, if not all, of the group members are insolvent, leaving 
unsecured creditors to compete for a share of a limited pool of funds. 
The Bell Group Ltd v Westpac Banking Corporation (No 9) [2008] 
WASC 239 (the Bell Resources case) provides a compelling illustration 
of directors serving the interests of controlling shareholders by 
favouring one group of creditors over all others.

Various legal doctrines exist to reduce this potential debtor 
opportunism,  evidenced in the above examples. These protections, 
however, involve administrative and incentive costs (to be discussed 
in Part II) which have their own detrimental consequences. 
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This article is based on the paper that was awarded the prize for best 
paper at the Corporate Law Teachers’ Association Annual Conference 
at the Queensland University of Technology in February 2011.

Part II of this article will follow in the August 2011 issue of 
Keeping good companies. 

Jennifer Dickfos can be contacted on (07) 5552 8812 or by email 
at j.dickfosgriffi th.edu.au.

Notes

1 In the context of this article, creditors are restricted to voluntary 
unsecured creditors

2 Section 187 of the Corporations Act 2001 does, to a limited extent, 
allow consideration of the group interest by directors, if certain 
conditions are satisfi ed

3 As exists in Germany, Portugal, Brazil and partially in Slovenia, the 
Czech Republic and Hungary

4 In Germany, the absence of a codifi ed law for corporate groups with 
close-corporation subsidiaries, has led to a court developed approach 
of parent liability, known as ‘qualifi ed concern’ doctrine

5 Recommendation 22: The Corporations Law should permit liquidators 
to pool the unsecured assets and the liabilities of two or more group 
companies in liquidation with the prior approval of all unsecured 
creditors of those companies and Recommendation 23: The 
Corporations law should permit the court to make pooling orders in 
the liquidation of two or more companies

6 See Div 8 of Pt 5.6 of Corporations Act
7 Self-protective strategies may include charging a higher rate of interest 

within the credit contract, or obtaining contractual guarantees from 
directors of the single enterprise member or other companies within 
the single enterprise group

8 See Ackers v Austcorp International Ltd [2009] FCA 432. A holding 
company, Austcorp International Ltd, was found liable under s 52 of 
the Trade Practices Act 1974, about the promotion and marketing 
of apartments in a resort, although the management and marketing 
of the development was contracted to Austcorp Development 
Management Pty Ltd, a subsidiary of Austcorp International

9 Schulte R, 1997, ‘Corporate groups and the equitable subordination 
of claims on insolvency’, Company Lawyer, Vol 18 No 1, p 1. An 
exception is where the parent company is a ‘shadow director’ of the 
subsidiary. In such circumstances, statutory duties are owed to the 
subsidiary, such as ss 180,181,182, 183, and s 588G Corporations Act 

10 Squires R, 2011, ‘Strategic Liability in the Corporate Group’, University 

of Chicago Law Review, Vol 78, 1  


