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Franchising is one of the fastest-growing business sectors in Australia, 

contributing about 12 percent to the country’s economy.
2
Australia is a 

heavily franchised nation, with nearly three times as many franchise systems 

per head of population as the United States.
3
 The franchising relationship is 

commonly referred to as a ‘commercial marriage’, in which the parties 

depend on each other for their continued well being, the relationship is 

intended to continue for a lengthy period of time and is intended to be 

satisfactory to both parties.
4
 Nevertheless, this ‘marriage’ between 

franchisor and franchisee is inherently fragile and has recently become more 

complicated. There has been a great deal of discussion about the nature of 

the franchise relationship and how it should be regarded in law,
5
 given that 

the area of franchising governed by contracts has always been problematic. 

In Australia’s complex economy, the legal system faces the challenging task 

of developing and enforcing the legal rules of franchising to the benefit of 

both parties. This article examines the effectiveness of the regulatory changes 

made to the Franchising Code of Conduct (FCC) on 1 July 2010 and the 

likely impact of these changes on both franchisors and franchisees.  

 
I INTRODUCTION 

 

‘Never be a pioneer; it doesn’t pay. Let the other man do the pioneering; and 

then after he has shown what can be done, do it bigger and more 

quickly. But let the other man take the time and risk to show you how to do 

it.’ Leo Baekeland, inventor of Bakelite. 
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Franchising is basically a commercial relationship whereby a business 

proprietor, the ‘franchisor’, distributes or markets their products, services, or 

methods through affiliated dealers, the ‘franchisees’, under a licensing 

arrangement.
6
 Business-format franchises are the most common type of 

franchising arrangements, and are where the franchisor provides their 

established business system and identity to the franchisee in exchange for an 

initial fee and ongoing payments.
7
  Well known international franchises 

include fast food giants McDonald’s, Pizza Hut, Domino’s Pizza and KFC, 

as well as a myriad of other businesses like Century 21 real estate, 7 Eleven 

convenience stores, H & R Block tax services, Hertz rental cars, and Subway 

sandwiches. The modern commercial form of franchising that is well known 

today owes its origins to the promulgation of fast food restaurant chains in 

the United States of America in the mid-20
th
 century.

8
 However, it should be 

noted that these fast food franchises did not become fully established in 

Australia until the 1970s, at which point in time franchising became very 

popular due to an intensification of competition in the marketplace and the 

perception that embracing the recognised business system and name of a 

franchise was a less risky option than operating independently.
9
 For the past 

four decades, franchising has been one of the fastest-growing sectors of the 

Australian economy.
10

 

 

Although the concept of franchising appears to be a modern phenomenon, 

forms of franchising have actually been in use since the Middle Ages with 

one of the earliest examples being the issuing of tax collection franchises in 

the 12
th
 century by the clergy to selected persons with the collectors being 

entitled to a percentage of the revenue collected.
11

  European sovereigns also 

drew upon the early franchising concept by granting licences to individuals 

or groups of persons to allow them to build a road or bridge, or to run a 

market or fair.
12

 A franchise in this sense was a ‘privilege’ or a ‘right’ as 
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derived from an old French term ‘francis’.
13

 The earliest example of 

franchising in the Australian context can be traced back to the origins of 

colonisation when Governor Macquarie extended to licences to prisoners to 

distil rum.
14

 Even though forms of franchising can be traced back to the 12
th
 

century, it was not until the late 19
th
 century in the United States of America 

that a more modern form emerged through the Singer Sewing Machine 

Company selling their sewing machines under a distribution arrangement 

whereby independent salespersons acquired exclusive territorial rights to sell 

the sewing machines in exchange for the payment of fees.
15

  This 

commercial form of franchising was then embraced by the American sports 

industry in the 1920s, and later the emerging fast food industry in the 

1950s.
16

 

 

It is estimated that there are 63,500 business-format franchised units 

operating in Australia, together with 7900 company-owned units, producing 

a total of 71,400 units in business-format franchise systems.
17

 IBISWorld 

expects the number of franchisors to grow by about 3.9 percent a year until 

2014/15.
18

 Franchising is a significant part of the Australian economy, given 

that it employs between 500,000 and 700,000 people
19

 and its turnover 

contributes an estimated $128 billion each year.
20

Clearly, franchising is an 

important and growing part of the Australian economy.   

 

The increase in and the role played by franchising in Australia’s economy 

has emphasised the importance of building a successful, healthy relationship 

between franchisor and franchisee. However, legal conflicts between 

franchisors and franchisees have been increasingly common in recent 
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years,
21

 often resulting in expensive litigation. Research conducted by 10 

Thousand Feet reveals that 58 percent of franchisors reported a formal 

dispute with a franchisee in the preceding three years, with 34 percent going 

to mediation and 17 percent ending up in court.
22

Keith Kanouse argued that 

franchising agreements have started to take judicial notice of the fact that the 

typical franchise agreement is a ‘contract of adhesion’ and contains many 

unconscionable terms.
23

 Kanouse further points out that: 

 
Parties having disproportionate bargaining power enter into the franchise 

agreement and its provisions are not subject to arm’s-length negotiation 

between parties of comparable bargaining power, notwithstanding the party 

line of the franchisor community that the typical franchise agreement is 

negotiated by a knowledgeable franchisor and a knowledgeable franchisee. 

Franchises are offered by a franchisor on a non-negotiable ‘take it or leave 

it’ basis. Franchisees sign the franchise agreement that contains provisions 

which are patently ‘commercially unreasonable’. The courts have begun to 

recognize that the most egregious terms, in which franchisees relinquish 

valuable rights without getting anything in return, may not be enforceable.
24

 

 

Franchisees lack the power of knowledge in the franchise relationship, 

largely because the franchisors often only offer certain information, as they 

are in the business of selling franchises.
25

 In fact, ‘most franchise agreements 

are drafted by a franchisor’s lawyers to benefit the franchisor in every 

possible way and are usually presented to franchisees on a take-it-or-leave-it 

basis.’
26

 In addition, the franchisor’s power of unilateral variation under the 

Franchising Code of Conduct allows franchisors to retain the ability to 

change terms for their own benefit. It is clear that there is a ‘power 

imbalance’ in the relationship between franchisors and franchisees in the 

Australian context.
27
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Therefore, the precise legal construction in franchising is crucial for the 

proper and sustained growth of a franchise business, as well as to foster good 

business conduct in franchising in Australia. Simultaneously, there is regular 

debate about whether strict regulation on franchising may adversely affect or 

lead to uncertainty in the industry.
28

 The key concern is how these two 

competing interests can be balanced. This article examines the 2010 reforms 

to the Franchising Code of Conduct and how they have affected both 

franchisors and franchisees.   

 

II FRANCHISING REFORM 2010: ITS EFFECTIVENESS AND BENEFITS 

 

In order to address the high number of disputes in the franchising sector, the 

Franchising Code of Conduct was substantially amended in early 2010; 

these amendments applied to any franchise agreement entered into, renewed, 

transferred or extended on or after 1 July 2010. The ACCC promotes 

compliance with the Code and with the Australian Competition and 

Consumer Act 2010 (CCA) (previously the Trade Practices Act 1974 [Cth]) 

by informing both franchisors and franchisees of their rights and obligations 

under the Code and by enforcing it where required.
29

 The reforms were 

instituted Australia-wide, so there is now a single national regime for 

franchises in Australia. This benefits franchisors, especially those with 

nation-wide franchises, as it means that they only have one set of rules to 

follow. A Franchise Council of Australia survey revealed that 95 percent of 

franchisors wanted one national set of rules for the sector.
30

 This section 

examines the impact that the 2010 amendments to the Franchising Code of 

Conduct have had on both franchisors and franchisees, and the impact they 

might have on the franchising section in general.  

One of the main changes brought about by the 2010 amendments to the Code 

was a significant disclosure requirement, which provoked some of the most 

extensive criticisms of the reform.
31

 The requirement demands that a plain-

English disclosure document explaining a franchisor’s rights and 

responsibilities be provided to potential franchisees prior to the signing of a 

franchise agreement. The disclosure obligations must include:  

(a) the division of legal and dispute resolution costs  

(b) the circumstances under which a franchisor can make a unilateral 

variation to the agreement  

(c) any confidentiality obligations  

(d) details of arrangements that will apply at the end of the franchise 

agreement 
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(e) whether the franchisor can transfer or novate the franchise.
32

  

 

Further, franchisors must also disclose whether they will require their 

franchisees to undertake unforseen capital expenditures (UCEs) that were 

not disclosed by the franchisor before the franchise agreement was entered 

into, regardless of whether the franchise agreement contains such 

requirements.
33

 This enables franchisees to foresee the possibility of 

significant capital expenditure that may occur over the course of the 

franchise, before entering into a franchise agreement. From a franchisee’s 

point of view, the mandatory rules for clear disclosure of unforseen 

significant up-front capital expenditure can certainly help create a 

transparent process; in practice, however, a concern that remains is how far 

ahead the franchisor can predict expenditures. A number of capital 

expenditures are incurred during the course of the franchising terms that 

were not foreseeable at the commencement of the franchising agreement. For 

example, in today’s complex economic environment, ‘franchisors are 

continually searching for new methods and strategies to increase their 

market share and ensure the long-term viability of their company’.
34

This 

could result in adding physical design changes to the stores, as well as the 

purchase and installation of new technology or equipment to improve the 

competitive position of the business.
35

 Therefore, forecasting franchisors’ 

capital demand and supply could be difficult and unpredictable, and planning 

several years ahead may create an extra burden for franchisors. This suggests 

that franchisees previously bore the cost of any unforseen capital 

expenditure and it was up to the franchisee’s accountant or business adviser 

to predict and make plans to counter UCEs. Now, however, the onus is back 

on the franchisors. 

 

In addition, the new disclosure requirements,
36

 require franchisors to give 

franchisees six months’ notice of their decision to either renew or not renew 

the franchise agreement.
37

 Where a franchise agreement is for less than six 

months, a franchisor is required to inform its franchisees at least one month 

prior to the end of the franchise agreement of its decision to renew or not to 

renew a franchise agreement.
38

 This would be to the distinct advantage of 

franchisees because franchisees would be receiving sufficient advance notice 

of the franchisor’s intentions towards them at the end of their current term, 

with plenty of time to consider options, move onto another business or try to 

re-negotiate renewal, termination or new agreement terms. Craig Emerson 

once said that this change makes it clear to franchisees that their agreements 

are not necessarily ongoing and provides ‘more information that franchisees 

                                                           
32

  Australian Competition and Consumer Commission, Small Business Guide, 

Franchising Code of Conduct amendments. 
33

  See Clause 13A Franchising Code of Conduct amendments; See also 

Australian Competition and Consumer Commission, ‘Franchising Code of 

Conduct Compliance Manual for Franchisors and Mater Franchisees (2011).   
34

  Anonymous, ‘Chapter one” at <http://scholar.lib.vt.edu/theses/available/etd-

324311849741271/unrestricted/!thesisd.pdf at 10>. 
35

  Ibid. 
36

  Cl 6B. 
37

  See Clause 20A the Franchising Code of Conduct amendments. 
38

  See Franchising Code of Conduct amendments. 



Legal Issues in franchising in Australia  148 

 

need to make decisions about their businesses’.
39

 However, it is necessary to 

give proper grounds for non-renewal and to ensure that termination or non-

renewal occurs in good faith. Franchisors can retain the discretion to decide 

not to renew or extend the agreement, in order to ensure that franchisees 

work efficiently and productively; again, however, non-renewal must be 

shown to be based on proper grounds and good faith. What amounts to ‘good 

faith’ is subjective and there is no definition in the reform to underline what 

constitutes ‘good faith’ in franchising contracts. One of the loopholes of the 

reform is that the amendments have not created or defined the right of ‘good 

faith’. The most significant consequence is that the amendments do not 

exactly re-open the argument about whether franchisors have a fiduciary 

duty to franchisees in the franchise relationship because of good faith 

requirements, but instead they put it in the spotlight.  

Clause 6B of the amendments now requires a franchisor to give the 

franchisee a disclosure document if the franchisee wants to renew, extend 

the term or extend the scope of the franchise business. This suggests that, 

prior to this change, only the franchisor had the power to raise issues of 

renewal, term extension of extending the scope of the business with the 

franchisee. The amendment probably disadvantages franchisors because the 

franchisor will first have to produce a new disclosure document tailored to 

the franchisee’s proposal (under Clause 6 (2) (b) as additional information). 

This will also require a franchisor to expend extra man-hours in response to 

each request from a franchisee to renew or extend the term or scope of the 

franchise and supply the disclosure document and renewal or extension 

agreement (franchise agreement) to a franchisee 14 days before a franchisee 

enters into them.
40

 This amendment probably gives an advantage to 

franchisees because every time a franchisee now requests a disclosure 

document for a renewal, extension or change to the scope of the franchise 

business, they can receive up-to-date information about the state of the 

franchisor’s business, which they will clearly use in their decision to renew, 

extend, etc.  

In addition, the new disclosure requirements have made it necessary to 

include in the disclosure document that the franchise could fail during the 

franchise term.
41

 On the positive side, this will certainly allow the intended 

franchisee to make careful decision and to understand that profits cannot be 

guaranteed, as in any other business. On the negative side, it may be difficult 

for the franchisors from the outset of the franchising agreement to disclose in 

detail about all the potential ‘liabilities and consequences’ of the franchisor’s 

failure.
42

It has further been argued that ‘some of the potential “liabilities and 

consequences” may arise not from the franchise agreement itself but from 

common law (such as a duty of care to a customer of the franchisee) or from 
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separate agreements (such as supply agreements) that the franchisor and 

franchisee may enter subsequent to the commencement of the franchise 

agreement’.
43

 While it is essential to protect franchisees’ rights, contractual 

flexibility is also necessary within certain contexts in franchising 

agreements.  

 

Under Clause 13(2), whilst there is a seven-day cooling-off period upon 

entering into a franchise agreement (in favour of a franchisee who wishes to 

pull out within seven days of entering), the cooling-off period does not apply 

to franchisees when a franchise is renewed, extended, transferred or if the 

scope is extended. This issue of extending the scope of a franchise comes 

through again in these amendments. It may be assumed that since the 

franchisee has already been through the term of one franchise, they should 

be familiar enough with it to decide whether they want to renew, extend, 

transfer or extend the scope, either at their request or at the franchisor’s, and 

should be sophisticated enough to get their own legal, accounting and 

business advice on a renewal, extension, transfer or extension of scope, 

without making this another prerequisite for the franchisor’s entry into the 

agreement. This is to the franchisor’s advantage because the franchisee’s 

time-frame for obtaining such advice seems to be much longer, and the 

longer it takes, the greater the risk of the franchisee pulling out or not 

completing the agreement (the ‘sale’).  

It seems that prior to the amendments, franchisors were exempt from 

complying with the disclosure and franchise agreement obligations of the 

FCC regarding extensions to the franchisees term or changes to the nature of 

the franchise business itself. Certain clauses (Clauses 4.2, 6A, 8(b), 10(e) 

and 11(a)(b)) have been amended to include extensions of the terms of 

current franchise agreements (such as increasing the term of a current 

franchise agreement from five years to seven years) and the ‘scope’ of a 

franchise agreement (‘scope’ is a broad term that could refer to extending the 

scope of a McDonald’s franchise from supplying burgers, or a company 

supplying a café) as being ‘franchise agreements’ to comply with the FCC. 

This amendment probably gives an advantage to franchisees, given that any 

proposal to increase a current franchisee’s term or to change the type of 

franchise business carried on by current franchisees will require the 

franchisor to comply with the same disclosure requirements under the FCC 

and to make sure that any ‘extension agreement’ also complies with the FCC 

requirements for franchise agreements under the FCC. The amendment 

probably disadvantages franchisors because, strictly read, it requires the 

franchisor to spend more time conforming with FCC requirements and 

disclosures every time the franchisor wants to either add a new good or 

service to the franchise or increase a franchisee’s term. Prior to the 

amendments, a franchisor could argue that unless a renewal of a franchise 

was on exactly the same terms as given under a previous franchise (a 

‘renewal’), it was not covered by the FCC and did not require FCC 

compliance.  
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Amendments regarding good faith and dispute resolution have also received 

close attention in the reform. The Code was amended to state that ‘nothing in 

the Code limits any obligation imposed by the common law applicable in a 

State or Territory, on the parties to a franchise agreement to act in good 

faith’. As discussed above, however, the reform does not either define the 

term ‘good faith’ or indicate what constitutes good faith; this could have an 

impact on what the franchisor is permitted to do during the relationship. In 

particular, an undefined good faith requirement offers no more protection 

than that which already existed under the initial franchising Code of 1998. It 

is likely that this provision of the Code will receive consideration in the near 

future, as franchisors and franchisees struggle to define their relationships in 

the wake of the other changes introduced by the Act.  

The Code and the amendments to the Australian Consumer Law provide 

comprehensive legal protection against all forms of false or misleading 

representations incurred during the course of the franchising agreement. The 

ACCC will also take action where misrepresentation has been alleged. 

Penalties of up to $1.1 million for corporations and $220,000 for individuals 

apply to anyone engaging in such unconscionable conduct or making false or 

misleading representations. These amendments provide franchisees with 

better protection against unscrupulous franchisors. The new amendments 

also give the ACCC a range of new enforcement powers, including the 

ability to conduct random audits to ensure compliance with the Code and to 

issue public warnings about rogue or unscrupulous franchisors.
44

  

Franchisees now have access to clear, upfront information on a range of 

important issues, including the circumstances under which a contract can be 

unilaterally varied by the franchisor, the details of the process for 

determining arrangements at the end of the franchise agreement, and whether 

the franchisor will amend the franchise agreement on or before transfer of 

the franchise.
45

 As Bruce McFarlane of the Hall Wilcox law firm points out, 

prior to the 2010 reforms franchisors were only required to disclose 

payments to, or collected by, the franchisor or an associate.
46

 Under the 

enhanced disclosure regime, franchisors must disclose all payments that a 

franchisee may be required to make to third parties, if the expenditure is 

within the knowledge or control of, or is reasonably foreseeable by, the 

franchisor.
47

 

In general, the 2010 amendments to the Code justly provide small businesses 

with greater protection from unfair business conducted by more powerful 

businesses. According to DIISR, ‘the Government has indicated that the 

recent reforms are aimed at putting franchisees in a better position to 

understand the risks of going into franchising by giving them clearer 
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information up front about the terms and conditions on offer’.
48

 The most 

important positive outcome of the 2010 reforms is increased knowledge and 

certainty for franchisees, who now have a better understanding of their 

rights, obligations, potential costs and dispute resolution options.
49

  

III CONCLUSION 

The new reform has certainly improved the balance of power between 

franchisees and franchisors. The laws have improved legal protection for 

franchisees, while they also impose greater obligations on franchisors in 

terms of the disclosures and renewing franchisees agreements. It could be 

argued that the new regulatory framework in Australia is extremely 

comprehensive and exhaustive, which helps maintain a healthy balance 

between the interests of franchisors and franchisees.  
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