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‘Deliberative Voting’ describes a new kind of constitutional referendum. It is a 
‘deliberative democratic’ innovation, which means that it aims to solve one of 
the oldest tensions of democratic lawmaking - between robust citizen 
involvement and careful deliberation. While citizen participation in lawmaking 
is desirable, it is also usually problematic. Few people outside of government 
have the time or expertise for well-informed, rigorous and reflective 
deliberation over the making of new laws. Normally we therefore delegate 
lawmaking to parliaments, whose members we expect will be suitably 
informed. Yet the solution of delegation is increasingly untenable – and 
undesirable – in the unique case of constitutional lawmaking. Leaving voters 
out of a process of reform now attracts convincing charges that both the 
process and the constitution it yields are illegitimate. Back in 1901, Australia 
thus became the second country, after Switzerland, to make constitutional 
referendums mandatory. Since then, referendums on key constitutional 
amendments in Europe and elsewhere have become commonplace.  

But the emerging expectations of direct public involvement in constitutional 
reform raise a dilemma. While referendums arguably improve legitimacy, they 
also frequently thwart reform in practice. Constitutional referendums ask 
citizens to express opinions on matters both arcane and unintuitive, such as 
electoral systems, municipal powers and federal taxation structures. Asked to 
consent to constitutional changes they may not understand, by a political class 
they generally do not trust, citizens tend to favour the status quo. Jurisdictions 
such as Australia, Canada and the UK have therefore struggled, often in vain, 
to win public consent for reforms. It is now three-and-a-half decades since the 
last successful attempt to amend the Australian federal Constitution.  

In response, a number of countries have experimented with a relatively 
promising new set of deliberative democratic procedures for reform. These 
unorthodox models get citizens involved in a reform process while also 
attempting to structure citizen engagement to be rigorously deliberative. A 
prominent example is the Citizens’ Assembly (‘CA’) model introduced in 
British Columbia in 2004. CAs comprise 100+ citizens randomly-selected from 
the public voter rolls. CA members undertake several months of intensive 
learning, discussion and wide public consultation before recommending a 
discrete reform. Many empirical political scientists – not generally known as an 
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optimistic group – have sung the CAs’ praises. As a CA’s small and 
demographically diverse collection of citizens learn from an array of experts 
and exchange views, they deliberate carefully, collaboratively and without the 
partisan divisions typical of elected elites. CAs also attract far greater public 
trust than traditional models directed by parliamentarians.  

While promising, however, deliberative democratic reform still faces significant 
hurdles at the final, most important stage of constitutional reform: the 
referendum vote. Once a CA deliberates, a referendum must still be called in 
order to allow all voters to consent to (or reject) the CA’s reform 
recommendations. At this stage the challenge is to encourage robust 
deliberation not merely in a small and carefully-structured assembly, but in the 
far larger population that will cast ballots in the referendum. For deliberative 
constitutional reform, then, the most formidable challenge is achieving robust 
deliberation during the ‘purely private act of voting’, as each citizen stands 
alone in a polling booth.  

In a forthcoming article, I label efforts to design deliberative democracy into 
the referendum stage of reform ‘Deliberative Voting’, or ‘DV’.1 Such efforts 
pursue at least three deliberative goals. First, DV can help voters become well-
informed by providing background information on constitutional basics or on 
the specifics of a given reform. Second, DV encourages purposive voter 
reasoning, illustrating values or aims pursued by each reform option and by the 
status quo. Third, DV encourages voters to reason about constitutional trade-
offs by providing a fuller picture of costs, benefits and values associated with 
reform and status quo options; thus voters’ referendum selections can be more 
realistic and grounded, rather than free of either cost or context. To be sure, it 
remains difficult to achieve any of these deliberative goals in practice. One 
particular constraint is that DV methods must give no preference to a 
particular referendum outcome, and must only give the background necessary 
for voters to reason through options themselves. Yet despite such challenges, 
at least four distinct DV models have been suggested or can be imagined, and 
a handful of jurisdictions have begun to propose or trial these models in 
rudimentary forms. 

I    MANDATORY PRELIMINARY INSTRUCTION 

A first option is mandatory instruction before voting. For example, in a non-
constitutional context the New South Wales Electoral Commission recently 
proposed an online voting system that would require voters to ‘acknowledge 

1  I coin the term in Ron Levy, “‘Deliberative Voting”: Realising Constitutional Referendum 
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that they have read the cases for and against’ a matter up for consideration. 
Voters who declined all formal opportunities to become thus minimally 
informed could not cast ballots. Such mandates might be justified if the basic 
meaning and implications of a constitutional vote are otherwise unknown to 
the voter. Mandatory preliminary instruction can rely on traditional 
approaches, such as distributing information booklets prepared by both 
advocates and opponents of reform. But with the rise of electronic voting, a 
host of authors have also suggested ways of using computers to illustrate 
complex policy issues clearly, and often interactively. Applied to constitutional 
referendum practice, interactive online tutorials might facilitate voters’ 
introduction to constitutional basics concerning referendum options (eg, 
symbolic Indigenous recognition, new Indigenous rights or powers, or the 
status quo) and their potential costs and benefits. Of course, in practice voters 
still may give no more than superficial attention to the instructional materials. 
We can therefore question the depth of learning that even a mandatory text or 
interactive tutorial would provide. 

II    SCALED REFERENDUMS 

An additional technique aims to help voters consider legal and policy trade-
offs. Scaled referendums ask voters to indicate support for reform options on 
a sliding quantitative scale, with the values, costs and benefits associated with 
each option clearly listed. This approach has not been attempted in 
constitutional referendums. But in a non-constitutional example in the 1990s, a 
paper ballot asked voters in Victoria, British Columbia, to choose among 
options for treating municipal waste, with each option clearly listing likely costs 
to taxpayers. This somewhat crude method aimed to encourage voters to view 
policy options not in isolation, but as products of the interaction of complex 
factors. Computerised ballots would likely enable more sophisticated 
approaches on similar lines, though few authors yet have specifically addressed 
electronic approaches to scaled constitutional balloting. 

III    PRELIMINARY VALUES QUESTIONING. 

Without a CA’s expert facilitation, sophisticated preliminary tutorials and 
scaled ballots may still struggle to encourage purposive reasoning. A third DV 
model therefore modifies the process of referendum voting to add initial 
questions turning voters’ attention to the values underlying assorted 
constitutional reform options. For example, in a referendum on Indigenous 
constitutional recognition, voters could be asked to rank a number of values, 
determined by citizen focus groups (possibilities might include, eg, ‘fairness’, 
‘cultural identity’, ‘self-sufficiency’, ‘majority rule’, etc.). Final questions would 
then ask voters to choose specific institutional options (eg, an ‘anti-
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discrimination right’, ‘symbolic recognition’, or certain new governmental or 
Indigenous powers). 2  Notably, the preliminary results on values could 
ultimately help to guide elected representatives to implement the main 
referendum result. Thus preliminary values questions are important and 
‘binding’, and likely to inspire serious consideration from voters. Voters’ own 
initial choices at the values questioning stage may therefore at least partly 
inform their ultimate choices among institutional options. 

IV    INTEGRATED REFERENDUMS 

A final DV model builds on models like CAs by expanding them to include far 
larger numbers – or perhaps even the majority – of voting citizens. As noted, a 
small deliberative body engages a discrete group of citizens in several months’ 
learning, discussion and reflection, during which successive constitutional 
options are considered and rejected. At a CA’s conclusion, members vote on a 
handful of remaining options; the broader public becomes involved only at the 
final, referendum voting stage. By contrast, to encourage wider public 
participation in a deliberative drafting process itself, ‘integrated referendums’ 
would see CA-style drafting overlap with referendum voting. This would allow 
the public directly to view or hear deliberative proceedings by television, radio 
and web, and to interact with the proceedings through comments, questions 
and readings. While such ‘crowd-sourced’ public participation in constitutional 
reform are growing more common internationally, they tend to be loosely 
structured and non-deliberative. But integrated referendums would run a 
deliberative drafting process along the lines of a CA, while inviting all eligible 
voters to participate in binding public votes on options considered by the CA. 
Citizens would therefore eliminate constitutional options progressively from 
an initial set.  

A critical question raised by DV voting innovations is whether they are 
appropriate ways of conducting democracy. They may benignly enhance the 
deliberative quality of public involvement in constitutional decision-making, or 
they might be inappropriate interventions in the formation of public opinion. 
There are several reasons to prefer the former interpretation. I will highlight 
just two reasons why DV is potentially more democratic than standard 
referendums. 

First, DV models help solve the problem of intergenerational consent in 
constitutional law. While a written constitution may have its drafters’ consent, 
later generations are bound by the constitution though they never consented to 
it. Once formed, constitutions tend to defy easy reform. Options are therefore 
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limited if we want to reshape the constitution according to our own, modern 
preferences, rather than those of a long dead Founders’ Generation. Part of 
the problem, as noted, is the public disengagement and lack of knowledge of 
constitutional basics, which frustrates constitutional change. In my work I have 
used nationwide opinion polling to show that deliberative reform procedures 
could allow for more frequently successful constitutional amendment. That is 
because voters themselves prefer a more deliberative approach to 
constitutional change, rather than the simple majority-rule approach that we 
currently have. With more trust in deliberative bodies such as CAs, and being 
better versed in constitutional basics due to DV, deliberative reform may see 
constitutional revision happen far more often.  

The second democratic argument for DV analogises consent in the 
constitutional context to consent in other legal contexts. Consent (literally, 
‘feel together’) implies wilful agreement to go along with a planned course of 
conduct known to the consenter. Thus the legal maxim is that ‘you cannot 
consent to a thing unless you have knowledge of it’. For medical negligence, 
contracts, and other legal instruments, consent is therefore interpreted as 
informed consent. Yet it is anomalous that constitutions – our most important 
legal documents – still make no requirement for informed consent. Consent is 
a fiction if voters do not understand the constitutional issues in question. Thus 
referendum voters should consent to passing new constitutional laws on terms 
of equality and full information.  

In sum, the increasingly well-established expectation of direct public voting 
imposes an onerous double-requirement: constitutional reform has to be at 
once robustly deliberative and widely democratically inclusive. DV models 
suggest potentially workable ways of marrying deliberation and democracy 
where deliberation is hardest: in the referendum vote itself. Australia and other 
countries will need to keep inventing, experimenting with and refining DV 
models to ensure that future constitutional referendums can be both successful 
and effectively democratic. 




