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AUSTRALIA’S ADOPTION OF UNCITRAL’S INSOLVENCY
RECOMMENDATIONS WITH RESPECT TO ENTERPRISE GROUPS: A
CRITIQUE

INTRODUCTION

Little recognition is given to enterprise groups1 within Australian insolvency laws. Such lack of
recognition is reflective of Australia’s corporate law, premised upon the entity principle. The entity
principle gives no legal recognition to an enterprise group. Instead, where there exists a group of
companies constituting an enterprise, each company within the group is recognised as a separate legal
entity.2 This works well for the ongoing conduct of business, however there are complications with
entity recognition when a company within the group face financial difficulty. This is because from a
corporate reconstruction and insolvency perspective the treatment of each company being separately
administered in insolvency3 is at odds with their economic organisation. This is so because the
enterprise group utilises centrally organised and controlled functions for efficiency purposes,
including, eg administrative functions, personnel and human resources, marketing, group operating
decisions and financing. The central control and integration of these primary functions makes clear
how the owners and managers understand the enterprise. Outsider stakeholders, including creditors
may also understand the group, its central control and the close integration of the member companies
in their business dealings with individual companies and the enterprise.

The “disconnect” between the commercial use of the enterprise group and the formality of
resolution of legal matters on a single entity basis is of little consequence when it comes to daily
activities. This might be in part due to the contracting process being of lesser importance when the
enterprise and its constituent parts are solvent. However, when a company (or companies) within the
enterprise have financial difficulty, the commercial/legal distinction becomes more than a theoretical
concern. Where insolvency laws administer group members singly as separate legal entities then
economic integration and central control within the group may be severed. Ignoring the importance of
such economic efficiencies within enterprise groups, particularly where there is insolvency of one or
more group members may possibly lead to the insolvency of the group as a whole.

This article provides a critique to the question whether the Australian external administration
regime is efficacious with respect to treatment of enterprise groups in the zone of insolvency.

UNCITRAL’s legislative guide

The Australian legislature does not recognise the enterprise group as a legal entity. Instead it
recognises the companies within the enterprise as separate legal entities. This means that where there
is a corporate failure, the Australian laws require that each company is examined on its own and dealt

1 Enterprise group is defined broadly as “two or more enterprises that are interconnected by control, or significant enterprise”,
where enterprise includes “any entity, regardless of its legal form, that is engaged in economic activities and may be governed
by the insolvency law” and control is “the capacity to determine, directly or indirectly, the operating and financial policies of an
enterprise”. See United Nations Commission on International Trade Law (UNCITRAL), Legislative Guide on Insolvency Law –

Part Three: Treatment of Enterprise Groups in Insolvency (2010) p 2, Glossary of Terms. Available at http://www.uncitral.org/
pdf/english/texts/insolven/Leg-Guide-Insol-Part3-ebook-E.pdf (hereinafter Legislative Guide Part Three).

2 See the High Court of Australia decisions of Walker v Wimborne (1976) 137 CLR 1 and Industrial Equity Ltd v Blackburn

(1977) 137 CLR 567.

3 Separate administration in insolvency will occur unless a contrary legislative authority exists or where a judge exercises
discretionary powers to the contrary.
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with under Australian law as separate legal entities. This approach is not contentious where the
activities of the enterprise are geographically within Australia.4

Complications arise where enterprise operations span more than one jurisdiction. These
difficulties exist for both insolvent companies likely to be liquidated and for companies in financial
difficulty seeking to restructure. In either circumstance, the Australian law will not be perfectly aligned
with the offshore laws that also apply.5 To this end the UNCITRAL rules attempt to determine a set of
guidelines for restructures and insolvencies of international impact.

The purpose of the UNCITRAL Legislative Guide on Insolvency Law is “to assist the
establishment of an efficient and effective legal framework to address the financial difficulty of
debtors”.6 In furtherance of this purpose, Legislative Guide Part One, (adopted 25 June, 2004), gives
a comprehensive statement of the key objectives and core features of a strong and effective insolvency
regime. The other parts describe key features and make recommendations around proceedings.7 The
primary aspect of having an international framework is to achieve a better, more effective result for
enterprise groups and its creditors.8 The diagram below sets out the key objectives and the Australian
regulatory response thus far to the recommendations made by Part Three of the Legislative Guide.

Key objectives of an effective and efficient insolvency law with respect to enterprise
groups and Australia’s insolvency law response

LG Part One Key Objectives LG Part Three Australia’s Response

Recommenda-
tions

Provision of certainty in the market to promote
economic stability and growth

212-215; 237-238 Enterprise Group Re-organisation and
Rescue

Maximisation of Asset values 212-215; 237-238 Pt 5.1, Divs 9 and 10; Pt 5.3A

Striking a balance between liquidation and
re-organisation

212-215; 237-238 Sections 447A; 181(1)(a); 447E

Provision for timely, efficient, and impartial
resolution of insolvency

199-203; 206-207;
219-220; 232-233

Enterprise Group Liquidation

Pt 5.6; Div 8

Ensuring a transparent and predictable insolvency
law that contains incentives for gathering and
dispensing information

204; 234-236 Statutory Pooling Regime

4 It is the authors’ contention that Australian insolvency laws provide a reasonably efficient and effective result for domestic
insolvent enterprise groups as a whole and their creditors.

5 Where the objective is to restructure or rescue an international insolvent enterprise group there is a need for procedural
co-ordination of insolvency proceedings for each insolvent international enterprise group member which is not currently
provided for by Australian insolvency laws, specifically Pt 5.3A Voluntary Administration.

6 UNCITRAL, Legislative Guide on Insolvency Law Part One (2004) p 1. Available at http://www.uncitral.org/pdf/english/texts/
insolven/05-80722_Ebook.pdf (hereinafter Legislative Guide Part One).

7 Legislative Guide Part Two, adopted at the same time as Part One, describes the core features of an effective insolvency law,
in its various stages from commencement of proceedings to the debtor’s discharge and closure of proceedings. Legislative Guide
Part Three, which was adopted on 1 July 2010, addresses the particular issues of enterprise groups in insolvency on both a
domestic and international level. For a discussion of some of the key recommendations proposed by UNCITRAL regarding the
domestic issues pertaining to enterprise groups in insolvency see Mevorach I, “Is the Future Bright for Enterprise Groups in
Insolvency? – Analysis of UNCITRAL’s New Recommendations on the Domestic Aspects” in Omar P (ed), International

Insolvency Law: Challenges and Reforms (1st ed, Ashgate, 2013) pp 1-24.

8 UNCITRAL, Legislative Guide Part One, n 3, pp 1-2.
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TABLE continued

LG Part One Key Objectives LG Part Three Australia’s Response

Recommenda-
tions

Establishment of a framework for cross-border
insolvency

239-241; 246-253 Cross-Border Insolvency Act 2008

(Cth) Arts 25 – 28; Federal Court
Practice Note 2

KEY ELEMENTS

From the summary provided in Table 1 above, the key elements are:

1. Certainty of operation of provisions and the provision of a cross-border framework;

2. Maximisation of asset values and the balancing of liquidation against re-organisation; and

3. Timeliness and efficiency.

The authors posit that these key elements are, prima facie, worthy aims.9 Certainty of operation of
provisions may be possible within jurisdiction but is virtually impossible inter-jurisdiction. This is
because the diversity in laws that exist between jurisdictions ensure that short of a uniform set of laws
adopted by participation jurisdictions there will be a need to compromise arrangements as between
them when a dispute occurs. As a matter of legislative drafting, it will be necessary to allow for
discretion. At best judicial discretion will provide, in time, precedent that hopefully all participant
jurisdictions will observe. Therefore whilst the provisions themselves may be written clearly and well
drafted, they cannot provide certainty of outcome for all eventualities. This is the legislative
framework that such deliberation is made and it is difficult to understand how certainty is possible,
other than by traditional legal system means, some of the indicia of which (eg the doctrine of
precedent) will be incongruous as between participating jurisdictions.

Maximisation of asset values and balancing liquidation against re-organisation is a noble aim. It is
an important one because it underpins the purpose of reconstruction as an alternative to insolvency.
The former resting on the premise that there is value worth fighting for and that it can be done in a
cost-effective way. It is an aim that is almost universally accepted within various jurisdictions, and as
between them. The difficulty is being able to demonstrate that the legislation achieves that aim. One
means of showing higher realisations is to prove it numerically. However, this is very difficult because
the choice of reconstruction, as distinct from say liquidation, means that the less preferred choice is
not tested. At best an analysis might be made around likely liquidation values on a theoretical basis.

This is because one of the difficulties associated with corporate rescue are the many factors that
influence an administrator and the options and choices made. Nonetheless, even if it were possible to
make optimal ex-ante choices around maximisation of asset value, the determination of one course of
action necessarily precludes the comparison with the alternative. So for example, business rescue is
chosen on the basis that it maximises the value of the business, then even if that can be shown
numerically, the superadded difficulty is that the choice not exercised, namely liquidation of the group
has not occurred and therefore cannot be compared with the option taken, thus rendering the
comparison purely hypothetical. This is not to say we ought not to attempt such comparison, however
it becomes more complex when added as a consideration as between jurisdiction in seeking to
determine whether one jurisdiction by adopting enterprise as distinct from separate legal entity
corporate gives a superior outcome.

Timeliness as an objective is relatively easy to determine and may make for good comparisons as
between jurisdictions. If more jurisdictions adopt the enterprise approach and Australia keeps the
entity approach, then the comparison will be made difficult by the factors peculiar to each. Whether a
regime is efficient and effective may only be judged by reference to criteria that are set out to gauge
them. Such indicia are only able to be assessed by relative comparison to what is in place or practice

9 UNCITRAL, Legislative Guide Part One, n 3, p 12.
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in other jurisdictions. Neither of these comparisons necessarily gives a precise answer but will allow
for professional opinion to be taken into account in the drafting of changes or the making of
comparisons.

The Australian position

The delayed and separate adoption of Legislative Guide Part Three is not a reflection of the lack of
importance attached to the issues of enterprise groups in insolvency, but rather has been linked to: (i)
the conflict which exists in giving recognition to the enterprise group, with two of the basic legal
characteristics of a company: separate legal entity status and limited liability and (ii) the lack of
regulation of enterprise groups in insolvency on a national level to inform best practice.10 Like other
national regimes, little of Australian insolvency law reform has been aimed specifically at enterprise
groups.11

How would an Australian regime provide for an efficient and effective insolvency law so as to
provide certainty in finance markets and promote economic stability and growth? The UNCITRAL
suggestion is that insolvency laws strike a balance between the liquidation of a moribund enterprise,
its efficient closure and transfer of assets at maximum value and alternatively, preserving the value of
the debtor’s viable business through reorganisation. The selection of either alternative depends upon
the maximisation of the debtor’s assets values, which in turn may then generate more value for
creditors. Where re-organisation is the preferred choice, the provision of finance to fund such
re-organisation or start-up is then to be facilitated. Legislative Guide Part Three makes the following
recommendations to facilitate such re-organisation or start-up within an enterprise group. Whilst these
are worthy aims there is little guidance as to facilitation and no answers to the questions raised by the
analysis of the key elements discussed above.

One means of shedding light on the subject matter is to consider one aspect of UNCITRAL’s
guidelines and to critique that from an Australian perspective.

Financing

UNCITRAL Part Three recommends that Insolvency law permit an insolvent enterprise group member
to make: an advance; grant a security interest over its assets; or provide a guarantee of
post-commencement finance to another insolvent enterprise group member.12 However, a number of
restrictions are imposed upon when such post-commencement finance can be obtained.

Such finance, security interest or guarantee may be provided where the insolvency representative/s
of the group member advancing and the group member obtaining the finance determines it is
necessary for the continued operation or survival of the respective group members’ businesses, or the
preservation or enhancement of their estates and any harm to the group members’ creditors will be
offset by the benefit derived from the finance, security interest or guarantee being provided.13 In
addition, the insolvency law may require the court to authorise or creditors to consent to the advance,
the grant of security interest or the provision of a guarantee.14 The level of priority applying to the
post-commencement finance provided by another insolvent group member is also to be specified.15

Legislative Guide Part Three also contemplates financial assistance being provided by not only
insolvent, but solvent enterprise group members. Thus, to facilitate the negotiation, proposal, and

10 UNCITRAL, Legislative Guide Part One, n 3, p 2.

11 Notable exceptions exist: See Companies and Securities Advisory Committee (CASAC), Corporate Groups Final Report

2000 (May 2000), available at http://www.camac.gov.au/camac/camac.nsf/byHeadline/PDFFinal+Reports+2000/$file/
Corporate_Groups,_May_2000.pdf and Corporations and Markets Advisory Committee, (CAMAC), Rehabilitating Large and

Complex Enterprises in Financial Diffıculties (Report, October 2004) Available at
http://www.camac.gov.au/camac/camac.nsf/byHeadline/PDFFinal+Reports+2004/$file/Large_Enterprises_report_Oct04.pdf

12 UNCITRAL, Legislative Guide Part Three, n 1, p 46, Recommendation 211.

13 UNCITRAL, Legislative Guide Part Three, n 1, pp 46-47, Recommendations 212 and 214.

14 UNCITRAL, Legislative Guide Part Three, n 1, pp 46-47, Recommendation 213.

15 UNCITRAL, Legislative Guide Part Three, n 1, pp 46-47, Recommendation 215.
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implementation of a coordinated reorganisation of an insolvent enterprise group, coordinated
reorganisation proposal plans should be permitted in insolvency proceedings and that such plans may
include the voluntary participation of a solvent enterprise group member.16

Although Australian law does define allied terms such as company group,17 related bodies
corporate,18 and holding and subsidiary companies19 no legislative or case law definition of an
“enterprise group” exists. Similarly, there is no specific framework within Australian insolvency law to
provide for the reorganisation of insolvent enterprise groups.20 Rather, the two principal means of
assisting corporate recovery for insolvent single companies and for insolvent enterprise groups are:
creditors’ schemes of arrangement21 under Pt 5.1 of the Corporations Act 2001 (Cth)22 and voluntary
administration, under Pt 5.3A. In 2002, the Corporations and Markets Advisory Committee (CAMAC)
was asked to consider and found there were no fundamental difficulties in applying Pt 5.3A or Pt 5.1
to large and complex enterprises or to accommodate large corporate rehabilitation cases.23

Creditors’ schemes of arrangement are a court-based procedure allowing companies within the
enterprise group to reorganise their affairs with the consent of a prescribed majority24 of their creditors
and the consent of the court. Court consent is required twice. First, court approval must be given for a
creditors’ meeting to be held. Approval will be given where the court is satisfied the proposed meeting
and the scheme documentation to be distributed to creditors complies with Pt 5.1 requirements. If the
requisite approval of the creditors is gained at their meeting, then court approval is required a second
time for the scheme to be implemented. The court’s second approval is based on the scheme satisfying
the reasonable businessperson test.25 Part 5.1 allows the company and its creditors the flexibility to
design a scheme of arrangement to meet their individual needs, However, their use as a corporate
re-organisation tool has not been popular as the statutory requirement for two court approvals means
the procedure is time-consuming and expensive in comparison to a deed of company arrangement that
may follow on from voluntary administration, to the same effect.

Voluntary administration (VA), introduced in 1993, provides the means for administering the
various companies comprising the enterprise group to maximise the chances of the group or some
portion thereof its business to continue, or failing that to generate a better return for the insolvent
group members’ creditors and members than would arise from an immediate winding up.26

16 UNCITRAL, Legislative Guide Part Three, n 1, p 82, Recommendations 237-238.

17 See Mason J in Walker v Wimborne (1976) 137 CLR 1 at 5, “The word ‘group’ is generally applied to a number of companies
which are associated by common or interlocking shareholdings, allied to unified control or capacity to control.”

18 See s 50 of the Corporations Act 2001 (Cth).

19 See s 46 of the Corporations Act 2001 (Cth).

20 In contrast, the pooling provisions, which are available only on the liquidation of enterprise group members, (discussed below)
provide such a framework.

21 Although, in response to the impracticability of calling separate creditors/classes of creditors meetings where large corporate
groups had collapsed, within Pt 5.1 Schemes of Arrangement there is provision in strictly limited circumstances for the calling
of consolidated meetings of creditors in the case of a holding company with more than 30 wholly-owned subsidiaries. See
s 411(1A) of the Corporations Act 2001 (Cth) which provides for compromises or arrangements to be binding between 30 or
more companies that are wholly owned subsidiaries of a holding company where the proposed arrangement is to transfer the

whole of the undertaking, property and liabilities of the subsidiary to the holding company. Section 411(1B) gives the court
power to make an order under s 411(1A) where there are fewer than 30 wholly owned subsidiaries.

22 All future legislative references will be to the Corporations Act 2001 (Cth) unless specifically advised.

23 CAMAC, n 11, pp 2-5. A number of minor changes were recommended, see Appendix A, especially Recommendation 1 to the
report.

24 The compromise/arrangement is binding on creditors (or a class of creditors) if agreed to by a majority in number of the
creditors (or class) whose debts or claims aggregate at least 75% of the total amount of the debts and claims of the creditors (or
class) present and voting: s 411(4).

25 See Bowen LJ in Re Alabama, New Orleans, Texas & Pacific Junction Railway Co [1891] 1 Ch 213 at 243. The test
determines whether reasonable people, conversant with the subject, would regard it as beneficial to those on both sides who are
making it. Thus, to be approved the scheme must contain an element of “give and take”.

26 Section 435A of the Corporations Act 2001 (Cth).
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It appears that, despite the lack of a specific framework for the reorganisation of insolvent
enterprise groups, the current provisions within Divs 9 and 10 of Pt 5.3A dealing with the voluntary
administrator’s liability and indemnity for debts are reasonably consistent with the Legislative Guide
Part Three recommendations as to the obtaining/providing of finance or security from amongst
enterprise group members.

However, if a solvent enterprise group member’s inclusion in the reorganisation plans of insolvent
enterprise group members’ businesses is in return for a release/indemnity of liability, then successful
implementation of such a reorganisation plan may only be achieved by entering into a creditors
scheme of arrangement under Pt 5.1 as discussed below.

Obtaining/providing finance/security from amongst enterprise group members

Critical to the success of reorganising an insolvent enterprise group or its sale, in whole or in part, is
the group’s continued operation after commencement of insolvency proceedings. Funds may be
needed to continue trading, such as paying for goods and services, labour costs, rent, insurance and
other operating expenses. A voluntary administrator, as an agent27 of the enterprise group member has
the power to borrow money to meet such needs. In turn, the administrator is then personally liable for
such debts incurred,28 despite any agreement to the contrary, with a statutory right of indemnity
against the enterprise group member’s assets.29 Such indemnity generally takes priority over: (i) all
the enterprise group member’s unsecured debts;30 (ii) any enterprise group member’s debts secured by
an unperfected security interest under the Personal Property Securities Act 2009 (Cth) (PPSA) when
administration of the company commences; (iii) but only against enterprise group member’s debts
secured by a circulating security interest in the enterprise group member’s property, where the secured
party consents in writing.31 The administrator’s right of indemnity is secured by a statutory lien over
the enterprise group member’s property: s 443F(1). However, the priority of such statutory lien over
other security interests is contingent upon the administrator’s right of indemnity having priority over
the debts secured by such interests: s 443F(2).

Making the administrator personally liable with a right of indemnity over enterprise group
member’s property, while restricting their indemnity rights against the holders of circulating security
interests strikes a balance between consistency32 (the administrator is personally liable for certain
debts he or she incurs in the performance of any of his or her functions and powers as administrator)
and maintaining priority of existing security interests, although it may leave administrators reluctant to
seek substantial loan finance. However, where the administrator can obtain a court order pursuant to
s 447A that the administrator’s liability to repay the loan is limited to the extent of the indemnity
under s 443D,33 in effect, the loan is converted into a non-recourse loan the administrator’s
disincentive to seeking substantial loan finance may disappear.34

27 Section 437B of the Corporations Act 2001 (Cth).

28 Section 443C of the Corporations Act 2001 (Cth) provides that the administrator is not liable for the company’s debts except
as provided under Subdivision A. Within Subdivision A s 443A(1)(d) to s 443A(1)(f) makes the administrator liable for the
repayment of borrowed money, interest thereon and borrowing costs,

29 Section 443D of the Corporations Act 2001 (Cth).

30 See s 443E(2) to s 443E(2)(5) of the Corporations Act 2001 (Cth) for those security interests which have priority over the
administrator’s right of indemnity; as well as in a liquidation scenario: see s 556(1)(a) and s 556(1)(b). See Gordon J in
Secatore, Re Fletcher Jones and Staff Pty Ltd (admins apptd) [2011] FCA 1493 at [21] citing Re Ansett Australia (No 1) (2002)
115 FCR 376 at [27] “In a deed of company arrangement scenario, the administrator’s right of indemnity is likely to rank higher
than unsecured debts under the provisions prescribed by s 444A(5) by virtue of the incorporation of s 556 (except if the deed
otherwise provides).”

31 Section 443E(5) of the Corporations Act 2001 (Cth)..

32 “Subsections 443A(1)(d)-(f) which imposes personal liability for borrowings were introduced in 2007 to legislatively
recognise that it is an appropriate part of an administrator’s function to borrow funds in the performance of duties” see Gordon,
J in Secatore, Re Fletcher Jones and Staff Pty Ltd (admins apptd) [2011] FCA 1493 at [20] citing Carter, Re SFM Australasia

Pty Ltd (admins apptd) ACN105317333 [2009] FCA 360 at [19].

33 In Re Mentha (2010) 82 ACSR 142 at [30] Gilmour J outlined the following principles governing the granting of an
application for orders under s 447A to vary the administrator’s liability under s 443A: (i) the proposed arrangements are in the
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Restrictions upon when such post-commencement finance can be obtained

As an officer35 of the enterprise group member, a voluntary administrator’s power to borrow such
monies must be exercised in good faith in the best interests of the enterprise group member and for a
proper purpose. Where an enterprise group member is insolvent, its best interests are represented by
the interests of its creditors.36 Thus, an administrator who has been appointed to both borrower and
lender enterprise group members must ensure such borrowings are in the interests of the creditors of
both enterprise group companies or face possible liability for breach of s 181(1)(a), where a conflict of
interest between enterprise group members’ creditors arise. Where both enterprise group members’
survival is contingent upon their forming part of a reorganisation, it is suggested that s 181(1)(a) may
be more easily satisfied. It is important that the voluntary administrator satisfy the requirements of
s 181(1)(a). The actions of the voluntary administrator if done in good faith are valid and effectual and
are not liable to be set aside in a winding up of a enterprise group member: s 451C ensuring loan
payments made during an administration, within six months of the commencement of winding up, are
not voidable as unfair preferences. However, it is possible for the court, on the application of a
creditor, to make an order, for example, setting aside the loan, where the court is satisfied that the
administrator has managed the enterprise group member’s business in a way that is prejudicial to the
interests of some or all of the company’s creditors.

Need for joint and procedural co-ordination within voluntary administration

In a VA, a reorganisation of the insolvent enterprise group or the sale of all or part of the insolvent
enterprise group as a going concern would be made by each enterprise group member entering into a
deed of company arrangement (DOCA) within 15 business days37 after the second creditors’ meeting
of each enterprise group member voted in favour of the resolution requiring the execution of each
DOCA.38 Once executed by each enterprise group member and its administrator, each DOCA binds
the enterprise group member, its officers and shareholders and the deed’s administrator: s 444G. Given
the number of DOCAs to be executed in order to give effect to an enterprise group reorganisation
plan, there are substantial benefits including increased efficiency and cost savings. Further, if insolvent
enterprise group members can commence voluntary administration jointly, the same voluntary
administrator may be appointed to each insolvent enterprise group member and allow for consolidated
creditors’ meetings of insolvent enterprise group members to be held. Otherwise, without such
coordination the reorganisation plan may fail and the enterprise group may be broken up into its
constituent parts to the ultimate loss of the group’s creditors. Although, no such procedural
co-ordination is specifically provided for within Pt 5.3A, it is possible for the voluntary administrator

interests of the company’s creditors and consistent with the objectives of Pt 5.3A; (ii) typically the arrangements proposed are
to enable the company’s business to continue to trade for the benefit of the company’s creditors; (iii) the creditors of the
company are not prejudiced or disadvantaged by the types of orders sought and stand to benefit from the administrators entering
into the arrangement; (iv) notice has been given to those who may be affected by the order.

34 Orders in similar terms have been made in the following cases: Re Ansett Australia Ltd (No 1) (2002) 115 FCR 376 at [49];
Re Spyglass Management Group Pty Ltd (admins apptd); Mentha (as joint and several administrators of Spyglass Management

Group Pty Ltd (admins apptd) [2004] FCA 1469 at [6]; Sims; Re Huon Corp Pty Ltd (admins apptd) (2006) 58 ACSR 620 at
[12]; Secatore, Re Fletcher Jones & Staff Pty Ltd (admins apptd) [2011] FCA 1493 and Re Saker (as joint and several voluntary

administrators of Conquest Crop Protection Pty Ltd (admins apptd) and Farmworks Merchandise Services Pty Ltd (admins

apptd)) [2012] WASC 473.

35 An officer of a company includes an administrator: s 9(d) and an administrator of a deed of company arrangement executed
by the company: s 9(e).

36 See Kinsela v Rusell Kinsela Pty Ltd (in liq) (1986) 4 NSWLR 722 in regard to director’s duties to the company when the
company is nearing insolvency or insolvent.

37 Section 444B(2) of the Corporations Act 2001 (Cth).

38 Entry into the DOCA requires that creditors vote in favour of a proposed company arrangement (50% majority in number and
value, voting at a single meeting) and the company and the voluntary administrator execute the deed, ending the VA:
s 435C(2)(a).
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to apply under s 447A to the court to make orders, for example, for the holding of consolidated
creditors’ meetings,39 but there are procedural costs associated with such court applications.

Financial assistance being provided by solvent enterprise group members

Voluntary Administration (and the accompanying DOCA) are traditionally considered to be the
principal corporate rehabilitation procedure40 in Australia. In more recent times however, lately, there
has been resurgence in the popularity of creditors’ schemes of arrangement, where the reorganisation
involves third party funding.41 This resurgence is primarily due to the High Court’s decision in
Lehman Brothers Asia Holdings Ltd (in liq) v City of Swan (2010) 265 ALR 1; [2010] HCA 11.

In Lehman the Australian High Court declared a deed of company arrangement invalid on the
basis that it went beyond the purposes of Pt 5.3A in attempting to extinguish creditors’ rights to sue
entities other than the company under administration. Adopting a statutory interpretation approach, the
High Court construed the wording of s 444D(1) to mean a DOCA is binding on creditors only “so far
as concerns claims’” against the company subject to administration (in this case Lehman Australia)
that arose before a specified date. Such that no creditor was bound to give up a claim against a person,
other than the company subject to administration, (in this case: Lehman Holdings and other Lehman
Entities) even if some creditors (including a majority by number and value of those who voted) agreed
to do so. The High Court emphasised that “Pt 5.3A directs attention only to the particular subject
company under voluntary administration; it does not deal with groups of companies”42 even though “it
would be sensible to recognise that a creditor of one of a group of companies may have interlocking,
even dependent, claims against one or more other companies in the group”.43

In comparing the binding effect of the DOCA under s 444D(1) with s 411(4) (the provision in
Pt 5.1 that makes certain compromises or arrangements binding on creditors) the High Court noted
that s 411(4) (unlike s 444D(1)) “does not qualify the extent to which the creditors are bound”.44

However, the High Court did not consider it necessary, nor appropriate, to consider whether the result
sought by the DOCA might have been achieved by creating a scheme of arrangement under Pt 5.1.45

Despite this caution on the part of the High Court, subsequent schemes of arrangement, that have
included third party releases tied to third party funding, have been successfully upheld as valid.46

CONCLUSION

Australia’s current external administration provisions, offer the opportunity for creditors of enterprise
groups in insolvency to choose between liquidation and re-organisation. Where re-organisation is the
preferred choice of creditors, provisions within Part 5.3A, specifically Division 9 and 10 of Part 5.3A,
dealing with the voluntary administrator’s liability and indemnity for debts, assist in the obtaining of
funds so as to continue the group’s operation, critical to the success of reorganising an insolvent
enterprise group or its sale as a going concern. A Pt 5.1 creditors’ scheme of arrangement allows for

39 For example, in Hagenvale Pty Ltd v Depela Pty Ltd (1995) 17 ACSR 139 a deed of company arrangement provided for the
holding of joint meetings of creditors of two related companies in administration under the same administrator.

40 See Anderson C and Morrison D, “Voluntary Administrations and their Effect on the Use of Schemes of Arrangement” (1994)
2 Insolv LJ 195 at 200. The authors discuss the effect of voluntary administrations on the use of schemes of arrangements.

41 For a comprehensive discussion of the implications of the Lehman Brothers decision on deeds of company arrangement as
restructuring tools see Harris J, “Before the High Court Charting the Limits of Insolvency Reorganistions: Lehman Brothers
Holdings Inc v City of Swan” (2010) 32 Sydney L Rev 141; Harris J, “Adjusting Creditor Rights against Third Parties during
Debt Restructuring” (2011) 19 Insolv LJ 22.

42 Lehman Brothers Asia Holdings Ltd in liq) v City of Swan [2010] HCA 11 at [50].

43 Lehman Brothers Asia Holdings Ltd in liq) v City of Swan [2010] HCA 11 at [50].

44 Lehman Brothers Asia Holdings Ltd in liq) v City of Swan [2010] HCA 11 at [54].

45 Lehman Brothers Asia Holdings Ltd in liq) v City of Swan [2010] HCA 11 at [54]. Nor was the High Court’s reasoning to be
understood as endorsing criticisms made by the Full Federal Court, earlier in relation to this matter in Fowler v Lindholm (2009)
178 FCR 563; 259 ALR 298; 74 ACSR 124; [2009] FCAFC 125.

46 See Re Opes Prime Stockbroking Ltd (2009) 179 FCR 20 affirmed on appeal Fowler v Lindholm, in the matter of Opes Prime

Stockbroking Ltd (2009) 178 FCR 563 and Bacnet Pty Ltd v Lift Capital Partners Pty Ltd (in liq) (2010) 183 FCR 384.
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the inclusion of a solvent enterprise group member in the reorganisation plans of insolvent enterprise
group members’ businesses in return for a release/indemnity of liability, where such an arrangement is
not enforceable pursuant to a DOCA resulting from a voluntary administration.

However, while Pt 5.1 contemplates procedural coordination of the enterprise group’s
reorganisation plans by allowing for the calling of consolidated meetings of creditors in limited
circumstances, Pt 5.3A does not do so. Lack of specific procedural coordination tools within Pt 5.3A
impacts on the ability of the voluntary administration process to achieve successful restructuring of the
enterprise group, especially where the rescue/re-organisation concerns a multinational enterprise
group. More needs to be done, such as the adoption of guidelines and other soft law practices to
increase the opportunity to reorganise and rescue enterprise groups both domestically and
internationally.

Australia’s current insolvency laws provide a reasonably efficient and effective legal framework to
address the financial difficulties of insolvent enterprise groups and their creditors. There is however,
room for improvement.

Jenny Dickfos
Griffıth University

and David Morrison
The University of Queensland
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