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This article analyses the prohibition on local governments to use compulsory
acquisition to assemble large-scale inner urban sites for redevelopment by the
private sector. Australian courts focus on protection of private property rights,
yet the National Public Private Partnership Policy and Guidelines recognise
both the importance of the private sector in delivering infrastructure and the
potentially significant community benefits that may be generated from such
arrangements. This article considers compulsory acquisition powers in
Queensland, New South Wales and the United Kingdom. The Australian
decision of R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v
Parramatta City Council (2009) 237 CLR 603 is compared with the UK
decision of Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18
(Admin) to demonstrate different conceptions in each jurisdiction of “public
benefit”. The article seeks to generate debate on extending compulsory
acquisition powers in Australia in line with the United Kingdom provisions.

INTRODUCTION

The concepts of the compact city, urban consolidation around existing infrastructure, and urban
renewal have gained importance in government policy and planning strategies in Australia.1 It has also
been recognised that to enable and, in some cases, accelerate the delivery of “social and economic
infrastructure”, the public sector must appoint or partner with the private sector to take advantage of
skills and funding, and to achieve economies of scale.2

Inner urban renewal projects are regulated by planning systems designed to rely on market forces
to deliver developed products. However, reliance on the free market produces a “sub-optimal amount
of [land] assembly”.3 The fragmentation of ownership of inner urban areas into small parcels of land
necessitates a site assembly before regeneration works of any scale are undertaken.4 The ability of the
private sector to assemble a redevelopment parcel is reliant upon all owners in the target area agreeing
to sell. In addition, Australian courts are reluctant to permit local governments to exercise compulsory
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1 Easthope H, Hudson S and Randolph B, “Urban Renewal and Strata Scheme Termination: Balancing Communal Management
and Individual Property rights” (2013) 45(6) Environ Plann A 1421; Easthope H and Randolph B, Governing the Compact City:
The Challenges of Apartment Living in Sydney (City Futures, University of New South Wales 2008), http://www.be.unsw.edu.au/
sites/default/files/upload/pdf/cf/research/cityfuturesprojects/higherdensity/DP0773388WorkingPaper2(Governance).pdf and
Strata Community Australia Ltd ACN 151 156 357, Community Renewal 2012
http://www.stratacommunity.org.au/sites/default/files/community_renewal_2012.pdf.

2 Infrastructure Australia, Public Private Partnerships National Public Private Partnership Policy and Guidelines,
http://www.infrastructureaustralia.gov.au/public_private and Yescombe ER, Public-Private Partnerships Principles of Policy
and Finance (1st ed, Elsevier, 2007) pp 17-18 and 20-24.

3 Munch P, “An Economic Analysis of Eminent Domain” (1976) 84(3) JPE 473 at 478-479.

4 Heller MA, “The Tragedy of the Anticommons: Property in Transition from Marx to Markets” (1998) 111(3) Harv L Rev 621
and Isaac D, O’Leary J and Daley M, Property Development Appraisal and Finance (2nd ed, Palgrave MacMillan, 2010) pp 55,
78 and 104.

(2014) 19 LGLJ 129 129

© 2014 Thomson Reuters (Professional) Australia Limited
for further information visit www.thomsonreuters.com.au 
or send an email to LTA.service@thomsonreuters.com

Please note that this article is being 
provided for research purposes and is not 
to be reproduced in any way. If you refer to 
the article, please ensure you acknowl-
edge both the publication and publisher 
appropriately. The citation for the journal is 
available in the footline of each page.

Should you wish to reproduce this article, 
either in part or in its entirety, in any medium, 
please ensure you seek permission from our 
permissions officer.  

Please email any queries to 
LTA.permissions@thomsonreuters.com



acquisition powers to assist in the site assembly process by private developers.5 Developers’ reliance
on the free market and the courts’ interpretation of compulsory acquisition powers impact on the
effectiveness of the free market to deliver inner urban redevelopment parcels, causing an
underutilisation of scarce developable land.6 This, in turn, may impact on a local government’s ability
to implement planning strategies relating to compact cities, urban consolidation and renewal.

While there is some Australian literature on the use of compulsory acquisition to facilitate private
sector projects,7 there is little that focuses on the issue from the perspective of site assemblies, urban
renewal efforts and the impact of governments contracting with the private sector to supply public
infrastructure.8 There are no Australian articles that consider the provisions of the Town and Country
Planning Act 1990 (UK) (T&CP Act) Pt IX, which permits local governments to use compulsory
acquisition as a tool to assist in the development, redevelop and improvement of local government
areas. The adoption of like provisions in Australia is proposed.

This article analyses local government compulsory acquisition powers in Queensland, New South
Wales and the United Kingdom. Its purpose is to generate debate on the merits of amending legislation
such as the Acquisition of Land Act 1967 (Qld) (AoL Act) and the Local Government Act 1993 (NSW)
(LG Act) to permit local governments to become more actively involved in the site assembly process,
whilst permitting the private sector to undertake the redevelopment work. The T&CP Act Pt IX is
considered as a possible model for adoption in Australia. Two urban renewal projects are also
compared. These projects illustrate how the T&CP Act resolved the site assembly problem whilst the
LG Act did not permit the local government to compulsorily acquire the land needed in that case. This
article calls for a reconsideration of compulsory acquisition powers as part of the current property law
review by the Queensland Government and also the New South Wales Government’s review of
compulsory acquisition laws.

LARGE-SCALE SITE ASSEMBLIES: WEIGHING THE BENEFITS OF SUCCESS AGAINST

THE IMPACTS OF FAILURE

In Australia, private sector developers may only assemble a site by negotiating the purchase of each
adjoining property from the relevant owners. The diverse ownership of small parcels that often occurs
in inner urban areas makes successful negotiation with targeted owners more difficult.9 A landowner’s
right to own property and to deal with it as he or she desires (subject only to limited qualifications) is
one of the fundamental freedoms of Australia’s property law system.10 Therefore, even if a developer
targets a property for a potential urban renewal project, the owner may refuse to sell it. A strategic
exercise of this right to retain ownership may maximise outcomes for owners, including securing an
artificially high sale price or more favourable non-financial sale terms.11 An owner’s strategic exercise
of the right to refuse to sell his or her property increases the difficulty and risk of undertaking a project

5 Council of the Shire of Werribee v Kerr (1928) 42 CLR 1, Prentice v Brisbane City Council [1966] Qd R 394 and R & R
Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603.

6 Heller, n 4 at 640-642 and 677-679.

7 For example Brennan S, “Government Expropriation for Private Profit Hits Aboriginal Land Hardest” (2008) 7(6) ILB 2;
Brennan S, “Compulsory Acquisition of Native Title Land for Private Use by Third Parties” (2008) 19 PLR 179; Gray K,
“There’s No Place Like Home!” (2007) 11(1) J South Pac Law 73; McLeod G and McLeod A, “The Importance and Nature of
the Presumption in Favour of Private Property” (2009) 15 LGLJ 97; Nash S, “Interpreting Legislation that Adversely Interferes
with Property Rights” (2012) 27(5) AER 142; Peatman M, “High Court Reinforces Private Land Owners’ Rights” (2009) 15
LGLJ 80; Reale A, “Assisted Theft Compulsory Land Acquisition for Private Benefit in Australia and the US” (2009) 34(3) Alt
LJ 147; Strelein L, “Compulsory Acquisition Powers: Griffiths v Minister for Lands Planning and Environment [2008] HCA
(15 May 2008)” Native Title Newsletter, No 3 (Native Title Research Unit, AIATSIS, May/June 2008) p 3; and Strelein L, “A
Captive of Statute” (2009) 93 Reform 48.

8 Ireland C, “Should Private Property Rights Trump the Public Interest in Renewal of the Urban Environment?” (2009) 15 LGLJ
86.

9 Isaac et al, n 4, pp 55, 78 and 104.

10 Alexander GS, “The Complex Core of Property” (2008-2009) 94 Cornell L Rev 1063 at 1066.

11 Read D, Schwarz P and Zillante A, “Land Aggregation Under Alternative Payment Mechanisms” (Paper presented at the
Spring 2011 Seminar Series University of Oklahoma Department of Economics, Oklahoma, 17 March 2010) p 1,
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for a developer and may force a project’s discontinuation.12 Cessation occurs where a developer’s
anticipated return on their financial investment will be inadequate having regard to the project’s risk
profile.13

The discontinuation of a large-scale inner urban redevelopment project may generate impacts
wider than a mere loss of private sector profits. Access to developable land in inner urban areas is
limited. Older buildings within these areas may be nearing the end of their useful lives because of age
and lack of maintenance,14 yet existing and possibly “decaying” or “dysfunctional”15 improvements
have the potential to remain indefinitely on a site. Failing to replace buildings that have reached the
end of their economic life may negatively impact on the surrounding region, particularly where a
region relies on tourism as a large contributor to its domestic product.16 Renewal of inner urban areas
may assist to ease scarcity concerns, slow urban sprawl and meet housing needs for growing inner
urban populations.17 Further, renewal encourages the supply of public infrastructure through
conditions imposed on certain approvals for redevelopment projects, or where the infrastructure is
developed in partnership between the public and private sectors.18 Discontinuing a large scale inner
urban redevelopment project may cause infrastructure development to be delayed or discontinued.19

Finally, economic opportunities20 are lost, impacting on the potential to create future employment for
the construction industry, one of Australia’s largest employment sectors.21

On 29 November 2008, the Council of Australian Governments endorsed the National Public
Private Partnership Policy and Guidelines. These Guidelines recognise the importance of public
private partnerships in the delivery of “social and economic infrastructure” by the private sector on
behalf of the public sector.22 Public private partnerships enable the acceleration of infrastructure that
would otherwise be delayed or delivered on a staged basis. The use of private funding, in addition to
or as an alternative to publicly funding projects, transfers some of the development risk to the private
sector. Public private partnerships may also result in economies of scale improving through the
construction of larger projects, rather than smaller piecemeal ones and the use of private sector
development and delivery skills. Where the private sector operators provide ongoing management of
the constructed infrastructure, this may incentivise the adoption of “whole of life” cost calculations,
potentially reducing ongoing maintenance costs.23

http://www.ou.edu/cas/econ/Seminar%20Papers/zillante.pdf.

12 Read et al, n 11, p 1; Heller, n 4 at 625-626; Wilkinson S and Reed R, Property Development (5th ed, Routledge, 2009) p 93;
and Isaac et al, n 4, p 60.

13 Wilkinson and Reed, n 12, p 93 and Isaac et al, n 4, p 60.

14 Warnken J, Russell R and Faulkner B, “Condominium Developments in Maturing Destinations: Potentials and Problems of
Long-term Sustainability” (2003) 24 Tourism Management 155 at 155; and Property Council of Australia, Renewing our Strata
Titled City – a Discussion Paper on Reforming Strata Title Law (July 2003)
http://www.propertyoz.com.au/library/SUB%2003%20NSW%20Renewing%20Our%20Strata%20Titles%20City.pdf.

15 Property Council of Australia, n 16, p ii.

16 Warnken et al, n 14 at 160.

17 Queensland Department of Infrastructure and Planning, Findings from the Gold Coast City Broadhectare Study (6th ed, 2008)
p 6; Australian Broadcasting Corporation, “Sydney Housing ‘Unaffordable’”, Stateline NSW (19 March 2010 at 8.51pm AEDT)
http://www.abc.net.au; Pryce K, The Urban Renewal Lifeline (Property Council of Australia, 23 November 2009)
http://www.propertyoz.com.au; City Futures Research Centre, Faculty of the Built Environment, University of New South Wales,
Metropolitan Strategy Review: Sydney Towards 2036 A Submission to the Metropolitan Strategy Review http://
www.fbe.unsw.edu.au, and Australian Bureau of Statistics, Austats, http://www.abs.gov.au/Ausstats/abs@.nsf/mf/3222.0.

18 Yescombe, n 3, pp 17-18 and 20-24.

19 Yescombe, n 3, pp 17-18 and 20-24.

20 Heller, n 4 at 639.

21 Australian Bureau of Statistics, Report 6291.0.55.003 – Labour Force, Australia, Detailed, Quarterly, May 2011, Table 04.
Employed Persons by Industry – Trend, Seasonally adjusted, Original (May 2011), http://www.abs.gov.au.

22 Infrastructure Australia, n 2.

23 Yescombe, n 3, pp 17-18 and 20-24.
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It should be acknowledged that some of the public benefits associated with developing
infrastructure using public private partnerships may be offset by the higher financing costs experienced
in the private sector. Those expenses increase the cost of project delivery and may render the
feasibility analysis unfavourable.24 Nevertheless, the benefits of these partnerships, as outlined above,
outweigh their disadvantages.

The loss of community benefits from the discontinuation of a large-scale inner urban renewal
project because of an unsuccessful site assembly is significant. While protection of landowners’ and
occupiers’ rights is important, in certain limited circumstances, wider community benefits may justify
the redefinition or reallocation of an individual’s property rights to facilitate renewal efforts.25 The
challenge in this approach is to strike an appropriate balance between protecting property rights and
enabling an optimal level of land assembly to occur. Better aligning these competing positions may
generate wider community benefits resulting from inner urban redevelopment and renewal.26 Further
research is required to identify the ideal method of legislative intervention, if any, to achieve this
balance. This article suggests expansion of compulsory acquisition powers as one option. It focusses
on Queensland and New South Wales because property law and compulsory acquisition laws in both
jurisdictions are currently being reviewed. The next section of this article discusses local government
compulsory acquisition powers in each jurisdiction to demonstrate the current statutory regimes. Part
three examines two redevelopment projects and proposes amendments to Australian legislation based
on the decisions in those cases and the legislation considered in part two.

LOCAL GOVERNMENT COMPULSORY ACQUISITION POWERS

Compulsory acquisition powers granted to Queensland and New South Wales’ local governments are
contained in the AoL Act and the LG Act respectively.27 These powers differ across the two States.
However in both States, the ability to use compulsory acquisition to acquire land to facilitate a private
sector led development or urban renewal project is limited.28

Is the use of compulsory acquisition as a tool to direct urban renewal efforts, particularly where
private sector entities will benefit, an undesirable attack on private property rights? Numerous
academics and interest groups argue that it is an objectionable and unnecessary incursion on
fundamentally important property rights.29 Ritchie suggests that the acceptability of using compulsory
acquisition to assemble sites for private sector redevelopment may be tested by assessing the

24 Yescombe, n 3, pp 17-18 and 20-24.

25 Singer JW, “The Ownership Society and Takings of Property: Castles, Investments, and Just Obligations” (2006) 30 HELR
309; and Heller, n 4, at 639.

26 For a discussion on the disadvantages and failure of the United States urban renewal efforts between the 1940s and 1960s see:
Garnett NS, “The Public-Use Question as a Takings Problem” (2003) 71 Geo Wash L Rev 934; Kanner G, “Do We Need to
Impair or Strengthen Property Rights in Order to ‘Fulfill Their Unique Role’? A Response to Professor Dyal-Chand”
(2008-2009) 31 U Haw L Rev 423; and Lehavi A and Licht A, “Essay Eminent Domain, Inc” (2007) 107 Colum L Rev 1704.

27 Legislation regulating the compulsory acquisition of land in the jurisdictions throughout Australia include the Land
Acquisition Act 1989 (Cth), Land Acquisition (Just Terms Compensation) Act 1991 (NSW), Lands Acquisition Act (NT),
Acquisition of Land Act 1967 (Qld), Land Acquisition Act 1969 (SA), Land Acquisition Act 1993 (Tas), Lands Acquisition Act
1994 (ACT), Land Acquisition and Compensation Act 1986 (Vic) and Land Administration Act 1997 (WA).

28 Acquisition of Land Act 1967 (Qld), Prentice v Brisbane City Council [1966] Qd R 394 and R & R Fazzolari Pty Ltd v
Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603.

29 Gray, n 7 at 74; Brown D, Land Acquisition (6th ed, LexisNexis Butterworths, 2009) p 1; McLeod et al, n 7; Brennan, n 7;
Cohen CE, “Eminent Domain after Kelo v City of New London: An Argument for Banning Economic Development Takings”
(2005-2006) 29 Harvard JLPP 491; Castle Coalition, Redevelopment Wrecks: 20 Failed Projects Involving Eminent Domain
Abuse (June 2006) http://castlecoalition.org/pdf/publications/Redevelopment%20Wrecks.pdf; Castle Coalition, Myths and
Realities of Eminent Domain Abuse (June 2006) http://www.castlecoalition.org/pdf/publications/CC_Myths_Reality%20Final.pdf
and Bell A and Parchomovsky G, “The Uselessness of Public Use” (2006) 106 Colum L Rev 1412.
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remoteness between the proposed use and the tangible or more traditional public benefits.30 Where the
public benefits are too far removed from the proposed use, employing compulsory acquisition as the
method of assembly will be unacceptable.31

Queensland

The AoL Act ss 5(1) and (2) provide:

Section 5

(1) Land may be taken under and subject to this Act–

(a) where the constructing authority is the Crown, for any purpose set out in Schedule 1;32 or

(b) where the constructing authority is a local government–

(i) for any purpose set out in Schedule 1 which the local government may lawfully carry
out; or

(ii) for any purpose, including any function of local government, which the local government
is authorised or required by a provision of an Act other than this Act to carry out; or

(c) in the case of a constructing authority other than the Crown or a local government–

(i) for any purpose set out in Schedule 1 which that constructing authority may lawfully
carry out; or

(ii) for any purpose which that constructing authority is authorised or required, by a
provision of an Act other than this Act, to carry out.

(2) The power to take, under and subject to this Act, land for a purpose (the primary purpose) includes
power to take from time to time as required land either for the primary purpose or for any purpose
incidental to the carrying out of the primary purpose.

Queensland local government acquisition powers do not extend to any circumstances where the
primary purpose of the acquisition is to facilitate private sector led redevelopment.33

New South Wales

New South Wales local government compulsory acquisition powers are contained in the LG Act,
which provides that:

Section 186

(1) A council may acquire land (including an interest in land) for the purpose of exercising any of its
functions.

(2) Without limiting subsection (1), a council may acquire:

(a) land that is to be made available for any public purpose for which it is reserved or zoned
under an environmental planning instrument, or

(b) land which forms part of, or adjoins or lies in the vicinity of, other land proposed to be
acquired under this Part.

30 Ritchie M, “Compulsory Acquisition of Privately Owned Land in the Australian Jurisdictions: Is the (Compulsory
Acquisition) Cart Before the (Planning and Environment) Horse?” (2013) 22 APLJ 28 at 42.

31 Ritchie, n 30 at 42.

32 The authorised purposes in the Acquisition of Land Act 1967 (Qld), Sch 1 include transportation; environment; educational
and cultural facilities; health; natural resources; recreation; water; primary production; law enforcement; urban planning;
sanitation; works, construction and facilities; non-profit and not-for-profit organisations and for “other purposes” notified by
regulation. No other authorised purposes have been set by regulation: Acquisition of Land Regulation 2003 (Qld). The power to
acquire land for urban planning purposes is limited to “civic centres or squares” and allocating, reconfiguring or otherwise
dealing with unallocated State land.

33 Prentice v Brisbane City Council [1966] Qd R 394, followed in Anka Builders (Gold Coast Pty Ltd v Maroochy Shire Council
[1986] QLPR 436. More recently it was considered in Stubberfield v Redland Shire Council [1993] Qd R 104, R F Thompson
(Qld) Pty Ltd v Noosa Shire Council [1997] QOELR 103, Western Australian Planning Commission v Temwood Holdings Pty
Ltd (2004) 221 CLR 30, Glenvale Properties Pty Ltd v Toowoomba City Council [2008] QPELR 609 and Griffıths v Minister for
Lands, Planning and Environment (2008) 235 CLR 232. Three cases have distinguished Prentice v Brisbane City Council
[1966] Qd R 394. Mandurah Enterprises Pty Ltd v Western Australian Planning Commission (2008) 38 WAR 276 distinguished
the case on the grounds that the legislation in Western Australia differed from Queensland. Both Parramatta City Council v R &
R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd (2008) 162 LGERA 1 and CTC Project Management Pty Ltd v
Gold Coast City Council [1996] QPELR 127 distinguished the case on the basis that the parties did not pursue arguments of the
kind raised in Prentice v Brisbane City Council [1966] Qd R 394.
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Section 187
(1) Land that a council is authorised to acquire under this Part may be acquired by agreement or by

compulsory process in accordance with the Land Acquisition (Just Terms Compensation) Act 1991
(2) A council may not give a proposed acquisition notice under the Land Acquisition (Just Terms

Compensation) Act 1991 without the approval of the Minister.

Section 188
(1) A council may not acquire land under this Part by compulsory process without the approval of the

owner of the land if it is being acquired for the purpose of re-sale.
(2) However, the owner’s approval is not required if:

(a) the land forms part of, or adjoins or lies in the vicinity of, other land acquired at the same
time under this Part for a purpose other than the purpose of re-sale, or

(b) the owner of the land cannot be identified after diligent inquiry has been made and at least
6 months has elapsed since that inquiry was made.

The provisions authorising a New South Wales local government to compulsorily acquire land
have been narrowly interpreted.34

Wider compulsory acquisition provisions apply to development corporations declared by the
Growth Centres (Development Corporations) Act 1974 (NSW) (GC(DC) Act), which are regarded as
State government agencies.35 Development corporations may compulsorily acquire land in a “growth
centre … which the corporation considers should be made available in the public interest for any
purpose of the growth centre”.36

The courts have not interpreted the compulsory acquisition powers granted by the GC(DC) Act,
s 9. Given a development corporations’ standing as a State government agency, it is possible that the
interpretation in Griffıths v Minister for Lands, Planning and Environment (2008) 235 CLR 232 may
be adopted. However, the strong endorsement by the High Court in R & R Fazzolari Pty Ltd v
Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603 of the
requirement established in Clissold v Perry (1904) 1 CLR 363 (Clissold v Perry) suggests that the
Clissold v Perry principle will apply. That is, ambiguities in compulsory acquisition legislation will be
interpreted narrowly to protect private property rights. Based on the Clissold v Perry principle, it is
submitted that “public interest for any purpose of the growth centre”, in the GC(DC) Act, s 9 will be
limited to public purposes traditionally accepted by courts.

United Kingdom

In the United Kingdom, compulsory acquisition powers granted to local governments for
redevelopment and urban renewal purposes are much wider than those in both Queensland and New
South Wales. The T&CP Act establishes two heads of power under which a local government may
exercise its compulsory acquisition powers. Section 226 sets out those heads of power:

Section 226

(1) A local authority to whom this section applies shall, on being authorised to do so by the Secretary
of State, have power to acquire compulsorily any land in their area–

(a) if the authority think that the acquisition will facilitate the carrying out of the development,
redevelopment or improvement on or in relation to the land,

(b) which is required for a purpose which it is necessary to achieve in the interests of the proper
planning of an area in which the land is situated.

The Office of the Deputy Prime Minister’s Circular 06/2004 (ODPM Circular 06/2004) explains
that the T&CP Act Pt IX powers are intentionally expressed in broad terms to assist in overcoming
social exclusion, facilitating regeneration, improving the environmental quality of local authority areas
and otherwise authorising acquisitions where powers are not contained elsewhere.37

34 R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603.

35 Growth Centres (Development Corporations) Act 1974 (NSW) s 4(5).

36 Growth Centres (Development Corporations) Act 1974 (NSW) s 9(2)(a).

37 Riley J, “Well-being and the Democracy of Compulsory Purchase” (2009) 2(3) JPMD 230 at 231; and Office of the Deputy
Prime Minister, Compulsory Purchase and The Crichel Down Rules, ODPM Circular 06/2004 (31 October 2004) p 21,
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While the powers are expressed broadly, there are a number of limitations. First, a local authority
cannot exercise its compulsory acquisition powers unless it complies with T&CP Act, s 226(1A).
Section 226(1A) provides:

Section 226
(1A) But a local authority must not exercise the power under paragraph (a) of subsection (1) unless

they think that the development, re-development or improvement is likely to contribute to the
achievement of any one or more of the following objects–
(a) the promotion or improvement of the economic well-being of their area;
(b) the promotion or improvement of the social well-being of their area;
(c) the promotion or improvement of the environmental well-being of their area.

The limitation on the local government’s powers may appear tenuous when the standard for
exercising the acquisition power is whether the economic, social or environmental well-being of an
area may be improved by the acquisition.38 However, the discretionary power is limited by the
obligation on the Secretary of State to assess applications by local governments to exercise the powers
and the requirement to comply with the procedures in the Acquisition of Land Act 1981 (UK).39

ODPM Circular 06/2004 provides that the Secretary of State must consider the following matters in
his or her assessment of the proposed acquisition under s 226(1):
1) Does the reason for acquiring the land fit within the planning framework, strategies or plans that

have been prepared based on community consultation?
2) To what extent will the proposed use of the land contribute to the achievement of the economic,

social or environmental well-being of the area in question?
3) What is the forecast financial viability of the proposals for the site, after consideration of funding

or third-party investment proposals?
4) Could the development, redevelopment or improvement proposals for the land be achieved in

another way, for example, by adopting one of the alternative proposals for use or being located
elsewhere as suggested by owners or objectors?40

It is possible to amend the Queensland and New South Wales legislation to adopt a system similar
to that of the United Kingdom; however, contextually there are differences between the three
jurisdictions. It is outside the scope of this article to discuss in detail the town planning systems in the
three jurisdictions. Local governments in each play an important role in land use planning.41

Differences in population and population density may justify the continued jurisprudential and
judicial reluctance towards the expansion of compulsory acquisition powers in Australia.42 Despite the
differences in context between the United Kingdom and Australia, the adoption of provisions similar

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/7691/1918885.pdf.

38 Riley, n 37, p 231.

39 Town and Country Planning Act 1990 (UK), ss 226(1) and (7). The procedures in the Acquisition of Land Act 1981 (UK)
entail the issue of a draft compulsory purchase order (Sch 1, s 1(2)), publication of that draft order in newspapers (s 11 and
Sch 1, s 2), service of notice on owners and tenants (s 12 and Sch 1, s 3(1)) and a minimum 21-day objection period (s 12(1)(c)
and Sch 1, s 3(1)(c)). If there are no objections, the compulsory purchase will proceed (s 13(1) and Sch 1, s 4(1)). If objections
relate to more than compensation questions which are considered by the Land Tribunal (s 13(4) and Sch 1, s 4(5)), a public local
inquiry is held (s 13(2) and Sch 1, s 4(2)). The Minister must consider the inquiry report and may make the compulsory
purchase order with or without amendments from the draft (s 13(2) and Sch 1, s 4(3)). Where disputes arise regarding the
quantum of compensation, such disputes are assessed under the Land Compensation Act 1961 (UK).

40 Office of the Deputy Prime Minister, n 37, pp 24-25.

41 Ireland, n 8 at 87.

42 Australia and England have similar rates of home ownership at 66.98% and 65% respectively, while rental from government
housing providers in England is almost double that of Australia (8% and 4.06% respectively). The significant difference between
the two countries lies in the population. Australia has a population of 21.5 million (2011 Census), whilst England has a
population of 53.1 million contained in a much smaller country: Australian Bureau of Statistics, 2011 Census of Population and
Housing, Tables B01 and B32, http://www.censusdata.abs.gov.au, Department for Communities and Local Government,
Dwelling Stock Estimates: 2013 England (27 February 2014) p 5, https://www.gov.uk/government/uploads/system/uploads/
attachment_data/file/285001/Dwelling_Stock_Estimates_2013_England.pdf; and Office for National Statistics, Annual Mid-year
Population Estimates for England and Wales, 2012 (26 June 2013) p 87, http://www.ons.gov.uk/ons/rel/
pop-estimate/population-estimates-for-england-and-wales/mid-2012/mid-2012-population-estimates-for-england-and-wales.html.
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to the T&CP Act Pt IX would facilitate the achievement of government policies regarding inner urban
renewal, rejuvenation and consolidation. Part three of this article discusses the outcome of large scale
redevelopment projects from both the United Kingdom and Australia where local governments were
involved in the site assembly process.

ASSESSING THE PUBLIC BENEFIT FROM LARGE-SCALE PRIVATE SECTOR

REDEVELOPMENTS

Tensions exist between protecting an individual’s private property rights and assisting government to
carry out its functions associated with urban planning, infrastructure provision and environmental
protection.43 The generation of benefits to the community from a large-scale urban renewal project
may justify a limited redefinition or reallocation of private property rights to enable a redevelopment
project to be undertaken.44 This part compares two urban renewal projects to demonstrate the
contextual differences in each jurisdiction. The first, in Islington in the United Kingdom, is Alliance
Spring Co Ltd v First Secretary of State [2005] EWHC 18 (Admin) (Arsenal FC case). The second
project, in Parramatta, New South Wales is from the Civic Place Redevelopment cases.45 These two
redevelopment projects have been chosen because of similar characteristics: both projects involved a
significant redevelopment proposal incorporating mixed-use facilities, public infrastructure and private
sector gains from its completion. In addition, in each locality the local government sought to kick start
regeneration efforts using an iconic development.46 However, a dissimilarity also exists between the
cases: there was no public private partnership in the Arsenal FC case, whilst there was in the Civic
Place Redevelopment cases. This factor does not impact on the utility of comparing the two decisions
so far as illustrating how the T&CP Act resolved the site assembly problem, whilst demonstrating that
the LG Act was unable to.

It is acknowledged that the two developments are in different jurisdictions and are regulated by
differing legislative regimes. Neither case is likely to be used as authority to interpret compulsory
acquisition powers in the other jurisdiction. The benefit in comparing the cases, however, does not lie
in the development of Australian case law based on an interpretation of the T&CP Act where there is
no Australian statutory equivalent. The benefit lies in demonstrating how it was acknowledged that
public benefits, a necessary element of compulsory acquisition in both jurisdictions, were recognised
in the Arsenal FC case. Those public benefits were not impacted by the private sector gains, unlike the
Australian position after the High Court’s decision in the Civic Place Redevelopment cases. The
comparison illustrates the T&CP Act’s ability to balance the need to implement local government
urban renewal policies, avoid the disadvantages of relying on the free market in the site assembly
process and assure due process throughout.

Arsenal FC case

In the Arsenal FC case, the court was asked to reconsider the Secretary of State’s approval for the
London Borough of Islington to compulsorily acquire 143 properties enabling Arsenal Football Cub to
construct a new stadium and the following additional facilities:
• a learning centre;
• a new waste and recycling centre;
• the addition of new and refurbished housing and live-work units;
• new commercial, retail and café/restaurant spaces;
• new public open spaces, gyms, health clubs and the Arsenal Sports and Community Centre;

43 Ireland, n 8 at 88.

44 Singer, n 25 and Heller, n 4 at 639.

45 Mac’s Pty Ltd v Minister Administering Local Government Act 1993; R&R Fazzolari Pty Ltd v Minister Administering Local
Government Act 1993 [2007] NSWLEC 623; (2007) 155 LGERA 362), Parramatta City Council v R & R Fazzolari Pty Ltd;
Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June 2008) and R & R Fazzolari Pty Ltd v Parramatta City
Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603.

46 Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18 (Admin) at [12] and Parramatta City Council v R & R
Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June 2008) at [23].
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• four new community health facilities; and

• child care centres.47

Numerous objections to the issue of the compulsory purchase order prompted a public inquiry.
The report prepared at the conclusion of the inquiry recommended that all land in the redevelopment
zone was necessary to carry out the regeneration. The report also found that the extensive stadium-led
regeneration scheme for the area, the benefits of which became obvious at the inquiry hearing,
provided a compelling justification for the compulsory purchase order.48

When the Secretary of State was assessing the application by the London Borough of Islington to
compulsorily acquire the land under T&CP Act, s 226(1), the redevelopment scheme was considered
holistically. That is, the entire package of proposals was examined, rather than what would be
constructed on each plot.49 The Secretary of State concluded that there was a “compelling case in the
public interest” to approve the exercise of compulsory acquisition powers over all properties in the
redevelopment zone because it would “achieve a comprehensive regeneration scheme”.50

The objectors appealed Secretary of State’s decision to the High Court of Justice Queen’s Bench
Division, arguing that the real purpose of the scheme was the construction of a new stadium, not
regeneration of the area. Collins J deferred to the Secretary of State’s determination and, in doing so,
upheld the Secretary of State’s decision on the purpose to be achieved from the compulsory purchase
order. His Honour held that the most compelling justification for the compulsory acquisition was the
comprehensive regeneration. It did not matter that the regeneration scheme was triggered by the
Arsenal Football Club’s desire for a larger stadium.

The wording of T&CP Act, ss 226(1) and 226(1A) were critical to the outcome of this case.
Specific enabling provisions allowed the local government to recognise the potential for the generation
of public benefits from the development proposal and act to secure those benefits for the wider
community. The regeneration to date has created over 2,600 new jobs including 1,800 permanent
positions, in addition to the community facilities constructed. Arsenal Football Club reports that
£35 million of community benefits have been generated.51 Section 226(1) of the T&CP Act permitted
the compulsory acquisition of the redevelopment land as its acquisition would “facilitate the carrying
out of the development, redevelopment or improvement” and the proposal was “likely to contribute to
the achievement of … the economic …social [or] … environmental well-being of” the local
government area.52 There are no equivalent provisions in Queensland or New South Wales authorising
local governments to undertake a similar role. The GC(DC) Act does authorise development
corporations to compulsorily acquire land within growth centres; however, the power is limited to
those development corporations listed in Sch 1 of the Act.53

Civic place redevelopment cases

In the early 2000s Parramatta City Council developed the Parramatta central business district master
plan (Master Plan) which proposed a redevelopment of land bordered by Smith, Darcy, Church and
Macquarie Streets in Parramatta (the Civic Place Site) into a $1.4 billion integrated mixed-use project
incorporating:

• residential and office towers;

• local government chambers and offices;

47 Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18 at [5] (Collins J).

48 Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18 at [12] (Collins J).

49 Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18 at [15] (Collins J).

50 Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18 at [15] (Collins J).

51 Arsenal Football Club, Environment and Regeneration (12 January 2011)
http://www.arsenal.com/the-club/community/environment-and-regeneration.

52 Town and Country Planning Act 1990 (UK), ss 226(1) and 226(1A).

53 Hunter Development Corporation, Central Coast Development Corporation and UrbanGrowth NSW Development
Corporation: Growth Centres (Development Corporations) Act 1974 (NSW), Sch 1.
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• a public library;

• community facilities;

• meeting rooms;

• a public art gallery;

• childcare centre;

• retail centre;

• public car park;

• public transport pedestrian access ways; and

• approximately 13,000 sq m of public open space.54

It was also estimated that 8,800 jobs would be created and approximately $96 million in assets
would be transferred to the local government virtually debt free and at minimal risk.55

Parramatta City Council entered into a public private partnership with Grocon (Civic Place) Pty
Ltd and Grocon Contractors Pty Ltd (collectively Grocon) to carry out the redevelopment. The local
government sought to use its compulsory acquisition powers under the LG Act, s 186(1) to acquire
ownership of the two remaining parcels needed to assemble the Civic Place site. It applied for and
obtained Ministerial consent to the acquisition on the basis that the public facilities and jobs created
from the project satisfied a public purpose under the LG Act, s 186(2)(a).56

The Court of Appeal decision

Tobias JA delivered the primary judgment for the Court of Appeal.57 His Honour held that the New
South Wales Parliament intended that the LG Act would enable local governments to:

• make goods, services and facilities available to the local government area; and

• manage, improve and develop resources for the local government area.58

Tobias JA considered that drafting and implementing the Master Plan fell within Parramatta City
Council’s ambit of responsibilities under the LG Act.59 His Honour agreed that the local government
was correct in treating the Civic Place site redevelopment holistically because it was integrated into
the wider city rejuvenation plans and would deliver a number of public benefits. Therefore, the
assembly of the entire development parcel, including the disputed properties approximating 2.8% of
the Civic Place site,60 was a necessary prerequisite to the Master Plan’s implementation.61 Tobias JA

54 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June
2008) at [23] (Tobias JA).

55 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June
2008) at [100] (Tobias JA).

56 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June
2008) at [55] (Tobias JA).

57 The decision in Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008]
NSWCA 132 (11 June 2008) overturned Biscoe J’s decision at first instance (Mac’s Pty Ltd v Minister Administering Local
Government Act 1993; R&R Fazzolari Pty Ltd v Minister Administering Local Government Act 1993 [2007] NSWLEC 623;
(2007) 155 LGERA 362).

58 Local Government Act 1993 (NSW), s 7 referred to in the Tobias JA, Parramatta City Council v R & R Fazzolari Pty Ltd;
Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June 2008) at [14 and 133].

59 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June
2008) at [5] (Tobias JA).

60 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June
2008) at [69] (Tobias JA); and R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council
(2009) 237 CLR 603 at [71] (Gummow, Hayne, Heydon and Kiefel JJ).

61 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June
2008) at [49], [55] and [176] (Tobias JA).
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determined that the goals for the Master Plan demonstrated that Parramatta City Council exercised its
powers for a public purpose, not for Grocon’s private benefit.62

Tobias JA regarded the transfer to Grocon of certain completed components of the redevelopment
as merely the financial structure adopted in the partnership to ensure its commercial viability for
Grocon.63 Profiting Grocon was not the “sole or dominant purpose” of the acquisition. Rather, the
partnership’s financial structure merely enabled performance of the development works,64 and
remained incidental to the primary purpose of furthering Parramatta City Council’s legitimate
provision of public facilities and infrastructure under the Master Plan.65 As such, rather than
considering the use of individual parcels, Tobias JA adopted a “whole of project” approach to interpret
the future use of the Civic Place site. His Honour concluded that implementation of the Master Plan
was statutorily authorised, which validated the acquisitions under the LG Act, s 186(2).66

The High Court decision

The High Court overturned Tobias JA’s decision and established that a local government’s
compulsory acquisition powers do not extend to acquisitions of privately owned land where a private
sector entity will benefit from the acquisition. This is the case despite a broad public benefit being
derived from the project.67

In the first judgment handed down by the High Court, French CJ followed the decision in Clissold
v Perry holding that ambiguous compulsory acquisition powers must be read down to ensure the
greatest protection of landowners’ private property rights.68

French CJ rejected Tobias JA’s “whole of project” interpretation when determining the use of the
disputed parcels, concluding that the proposed future use of each property must be considered, not the
characteristics of the overall project. This was required even though the Master Plan extended to the
entire Civic Place site.69 His Honour held that “a substantial … non-trivial purpose” of the local
government’s actions to acquire the land was to satisfy its contractual obligations to Grocon.70

French CJ prohibited the compulsory acquisition of the two disputed parcels in the Civic Place site.71

In the second of the High Court’s judgments, Gummow, Hayne, Heydon and Kiefel JJ recognised
that advancing the Master Plan was a valid local government function under the LG Act, s 186.72

However, their Honours considered that the development agreement evidenced that the land was being

62 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June
2008) at [162-[163] (Tobias JA) applying Council of the Shire of Werribee v Kerr (1928) 42 CLR 1 and Prentice v Brisbane
City Council [1966] Qd R 394.

63 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June
2008) at [101] (Tobias JA).

64 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June
2008) at [147] (Tobias JA).

65 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June
2008) at [147-148] (Tobias JA).

66 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 (11 June
2008) at [176] (Tobias JA).

67 R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603.

68 R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603 at [43].

69 R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603 at [45].

70 R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603 at
[50-53] and [55].

71 French CJ adopted a novel interpretation in his Honour’s decision. His Honour concluded that the Land Acquisition (Just
Terms Compensation) Act 1991 (NSW), s 7B, not the Local Government Act 1993 (NSW), authorises a local government to
acquire land from itself where the land is held by a local government in different capacities. In response to the High Court’s
decision handed down on 2 April 2009, on 17 June 2009 the New South Wales Parliament passed the Land Acquisition (Just
Terms Compensation) Amendment Act 2009 (NSW). This legislation clarifies that a local government derives its power to
acquire land it holds in a different capacity from the Local Government Act 1993 (NSW).

72 R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603 at [93].
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acquired and resold under the LG Act, s 188(1). The agreement obliged the local government to
transfer the disputed parcels to Grocon, rather than making the land available for a public purpose
under the LG Act, s 186(2)(a). The public infrastructure being delivered and the transfer of
approximately $96 million in assets to Parramatta City Council were not relevant in determining
public purpose.73 Their Honours supported French CJ’s conclusion that the proposed future use of
each disputed parcel must be considered, rather than the development proposal as a whole.74

Given the differences in the empowering legislation, it is perhaps unsurprising that there is a
significant divergence between the Arsenal FC case and the High Court’s decision in the Civic Place
Redevelopment cases relating to the holistic interpretation of public benefits generated by
redevelopment proposals. The powers granted under the T&CP Act and ODPM Circular 06/2004
enable local governments to pursue strategies and policies that have been the subject of community
consultation. The courts’ interpretation, for example in the Arsenal FC case, reinforces the recognition
that public benefits may be generated by a private sector led rejuvenation project. By way of contrast,
use of compulsory acquisition by local governments to facilitate site assemblies is not permitted in
Australia.75 When interpreting compulsory acquisition legislation, Australian courts have repeatedly
stressed the priority of private property rights over local government regeneration efforts. This has
occurred through the refusal to recognise that private sector led renewal may engender public benefits
where private sector profits are simultaneously earned.76 Based on the High Court’s decision in the
Civic Place Redevelopment cases, the courts are likely to continue to read down compulsory
acquisition legislation to minimise interference with landowners’ rights. The Clissold v Perry
presumption that the legislation did not intend to interfere with private property rights may be
displaced by clearly drafted legislation.77 It is submitted that such legislation would need to
demonstrate an unmistakable intention to extend local government compulsory acquisition powers to
permit urban renewal efforts with private sector involvement. The T&CP Act contains such a
framework: acquisition of properties for development, redevelopment or improvement is permitted,78

subject to fulfilling built in safeguards. The local government must be satisfied that the social,
economic or environmental well-being of the area is likely to be enhanced by the development,
redevelopment or improvement proposal. This “well-being” requirement helps define what public
benefits the surrounding community may expect to experience from such developments.

The additional obligation that the Acquisition of Land Act 1981 (UK) is complied with ensures
due process. The current provisions of the AoL Act and the Land Acquisition (Just Terms
Compensation) Act 1991 (NSW) provide the due process requirements in Queensland and New South
Wales respectively.

Thirdly, the requirement for the Secretary of State’s approval to be obtained and the
considerations in the ODPM Circular 06/2004, provide another level of private property protection in
circumstances where urban renewal is encouraged if public benefits justify the reallocation of property
rights.

Given the strict interpretation of compulsory acquisition legislation in Australia, it is submitted
that it would be appropriate to embed requirements equivalent to the obligations in ODPM Circular
06/2004 into the relevant statutes. This will reinforce the need for measurable public benefits to be
generated from a project and the likelihood of their materialisation to be ascertained by the Minister.

73 R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603 at
[95-96] and [98].

74 R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603 at [45
and 53]. See also Ireland, n 8 at 91 and 93.

75 Prentice v Brisbane City Council [1966] Qd R 394 and R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd
v Parramatta City Council (2009) 237 CLR 603.

76 Prentice v Brisbane City Council [1966] Qd R 394 and R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd
v Parramatta City Council (2009) 237 CLR 603.

77 Nintendo Co Ltd v Centronics Systems Pty Ltd (1994) 181 CLR 134 at 136.

78 See Town and Country Planning Act 1990 (UK), s 226.
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Implementing these requirements would allow the relevant Minister to test the remoteness between the
potential public benefits generated from the project and the proposed future use of the acquired land to
determine the acceptability or otherwise of using compulsory acquisition to assemble the site.
Importantly, the method of determining proposed future use must be specified in any empowering
legislation. The different methods of interpretation the courts have adopted and the resulting outcomes
are highlighted by the comparison between Tobias JA’s decision and the High Court’s decision in the
Civic Place Redevelopment cases. Promotion or improvement of the social, economic or
environmental well-being of an area will be hampered unless local governments and the Minister are
empowered to adopt a holistic interpretation of the development or redevelopment proposal when
considering the future use of parcels. Provisions must also clearly permit private sector involvement
and profit from projects so that the status of the developer as a private sector entity will not prejudice
the local government’s ability to exercise its powers.79 Only then can the concerns raised by the High
Court in the Civic Place Redevelopment cases and Mansfield J in Prentice v Brisbane City Council
[1966] Qd R 394, regarding a local government acting to promote private sector profit making at the
expense of its constituents, be addressed.

LEGISLATIVE REVIEWS IN QUEENSLAND AND NEW SOUTH WALES

In 2012, the New South Wales Government commissioned an examination of compulsory acquisition
legislation.80 Submissions were invited and a consultation paper published in June 2013.81 The
findings from the legislative review have not yet been released. It remains to be seen what
recommendations are made in the final report and what the legislature’s response, if any, to these
recommendations will be.

The Newman Government announced a review of Queensland’s property law system in 2013.82

At present, the terms of reference are limited to a review of the provisions of the Property Law Act
1974 (Qld), Land Sales Act 1984 (Qld) and the Body Corporate and Community Management Act
1997 (Qld). Attorney-General Jarrod Bleijie indicated that the purpose of the review was to encourage
growth in the property and construction industries by cutting red tape and removing unnecessary
regulation. It is submitted that extending the review to consider local government compulsory
acquisition powers would fit comfortably within the aims of the review.

CONCLUSION

Concepts such as the compact city, urban consolidation around existing infrastructure and urban
renewal are gaining importance as government planning strategies. Large-scale inner urban renewal
projects based on these policies may generate a multitude of community and other benefits. Site
assemblies are often required to achieve the commodities of scale necessary to make an inner urban
redevelopment project economically feasible. However, reliance on the free market does not promote
an optimal level of land assembly. Government policies are directed at encouraging inner urban
redevelopment and urban consolidation. Public private partnerships are promoted as having significant
benefits for both sectors. However, implementation of all these policies is constrained by a lack of
statutory authority on local governments to “get the ball rolling” by making the land available for
redevelopment. Implementation of a system similar to the T&CP Act Pt IX with amendments tailored
for the Australian land and compulsory acquisition systems, may be a catalyst to the realisation of
social, economic and environmental benefits and efficiencies achievable from the partnering of the
public and private sectors.

79 See Town and Country Planning Act 1990 (UK), s 226(4).

80 The New South Wales provisions are currently the subject of a legislative review: Pearce MP, the Hon G (Minister for
Finance and Services, NSW) “NSW Government Launches Examination of Just Terms Legislation”, Media Release (16 May
2012) http://finance.nsw.gov.au/nsw-government-launches-examination-just-terms-legislation-0.

81 Russell D, Just Terms Compensation Legislation Review (Consultation Paper, June 2013)
http://engage.haveyoursay.nsw.gov.au/document/show/970.

82 Bleijie, the Hon J (Attorney General and Minister for Justice, Qld), “Review Modernises Queensland Property Law”, Media
Release (15 August 2013) http://statements.qld.gov.au/Statement/2013/8/15/review-modernises-queensland-property-law.
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