
Introduction

We have all agreed to no longer discuss the old wounds, 

and the parties have resolved to build a new Aceh in an 

atmosphere of peace and security, and in the context of 

the Unitary State of the Republic of Indonesia.1

On 15 August 2005, representatives of the Free Aceh Movement (Gerakan 
Aceh Merdeka, GAM) and the government of Indonesia signed the Helsinki 
Memorandum of Understanding (MoU). Brokered by the former president 
of Finland, Martti Ahtisaari, the comprehensive peace settlement signaled 
the formal end to almost three de cades of violent civil confl ict in the Indo-
nesian province of Aceh. In the years that have since elapsed, the Aceh peace 
pro cess has been widely heralded as a great success story.2 Th e negotiated 
peace continues to hold, demo cratic elections have taken place without seri-
ous incident, and human rights abuses have abated. As Hamid Awaluddin, 
the Indonesian government’s chief negotiator during the Helsinki pro cess, 
proudly proclaimed, “Aceh today is place of peace. Guns are silent. Women 
no longer become widows because of po liti cal violence. Children freely de-
velop their dreams to have a brighter future because they can attend schools. 
Th e economy is running well. Social interactions are uninterrupted. Th e 
people of Aceh have already elected their own leaders through free, demo-
cratic and fair local elections.”3 Yet beneath the jubilation and rounds of well- 
deserved congratulations, deeper concerns remain about the continuing 
lack of accountability for human rights violations perpetrated during the 
course of the confl ict. As the Aceh Reintegration Board (BRA) estimates, the 
Acehnese civil war claimed as many as thirty- three thousand combatant 
and civilian lives through lethal combat operations, arbitrary killings, public 
extrajudicial executions, and forced disappearances.4 Many others  were 
subjected to arbitrary arrest, torture, rape, and other forms of violence. As 
Faisal Hadi, the executive director of the Human Rights Co ali tion (Koalisi 
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HAM) operating in Aceh, notes, “For the people of Aceh, telling the story 
of their daily lives during the confl ict means talking about human rights 
violations.”5

At the heart of dissatisfaction among the victims of abuse and human 
rights organizations operating in Aceh stands the very instrument employed 
to procure peace in this confl ict— amnesty. As one of the central pillars of 
the Helsinki MoU, the provision of an amnesty granting immunity from 
prosecution for all individuals associated with the Free Aceh Movement 
who either  were under investigation for crimes committed during the course 
of the civil confl ict or  were already in detention, as well as for those who 
fought under the auspices of GAM, has been widely cited as one of the key 
reasons behind the success of the Aceh peace pro cess.6 It has, however, been 
something of a double- edged sword. By bringing about the cessation of 
hostilities in this case, the granting of an amnesty has, without question, 
facilitated a signifi cant reduction in human rights violations. At the same 
time, however, it has also served to exacerbate the sense that a “culture of 
impunity” continues to operate in Aceh. Coupled with the fact that neither 
the Human Rights Court for Aceh nor the Truth and Reconciliation Com-
mission for Aceh provided for in the Helsinki MoU has been established, 
“few po liti cal actors in Aceh seriously believe that prosecutions for past 
abuses will take place” or that the truth about their nature and extent will be 
revealed, leaving thoughts of accountability for past atrocities a mere pipe 
dream.7

Per sis tence and Change

In the past thirty years an unpre ce dented rise in demands for accountability 
for past human rights violations has taken place. Variously described as 
a “revolution in accountability,” 8 an “age of accountability,”9 or, more com-
monly, the “justice cascade,”10 this trend has been marked by “a shift  in the 
legitimacy of the norm of individual criminal accountability for human rights 
violations and an increase in criminal prosecutions on behalf of that norm.”11 
On an international level, this period has seen the establishment of interna-
tional courts to try human rights violations, most notably the International 
Tribunal for the Former Yugo slavia, the International Tribunal for Rwanda, 
and the International Criminal Court (ICC), the emergence of hybrid 
domestic- international courts in the cases of the Special Court for Sierra 
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Leone, the Kosovo “Panels 64,” East Timor’s Serious Crimes Special Panels, 
and the Extraordinary Chambers in the Courts of Cambodia (ECCC), and 
several cases in which national courts have prosecuted foreigners who com-
mitted human rights abuses outside their temporal jurisdictions.12 On a 
domestic level, the period has also seen criminal trials emerge as the most 
pop u lar means of pursuing individual accountability for human rights vio-
lations. With four main avenues of prosecution— domestic courts, interna-
tional tribunals, hybrid tribunals, and foreign courts— now open to states 
and other actors, the number of trials conducted for human rights violations 
has more than doubled since the early 1990s.13

Unsurprisingly, this trend toward greater accountability for human rights 
violations has posed a signifi cant challenge to the use of amnesties, which, 
by their very nature, foreclose future criminal (and sometimes civil) prose-
cutions.14 By the end of the 1990s, the Inter- American Court of Human 
Rights had condemned amnesties granted in Uruguay, El Salvador, and 
Chile, later ruling that “all amnesty provisions . . .  are inadmissible, because 
they are intended to prevent the investigation and punishment of those re-
sponsible for serious human rights violations.”15 In an extraordinary turn of 
events at the signing of the 1999 Lomé Peace Agreement, negotiated to bring 
an end to Sierra Leone’s bloody confl ict, the United Nations laid down a 
signifi cant marker when it excluded “the international crimes of genocide, 
crimes against humanity, war crimes, and other serious violations of inter-
national humanitarian law” from an already- signed agreement that included 
a blanket amnesty for all crimes committed during the confl ict.16 Th is act, 
along with an associated set of guidelines for UN negotiators, strongly indi-
cated that amnesties could no longer be justifi ed, even as instruments de-
signed to facilitate a peace agreement, thus bringing UN policy into line 
with the long- standing legal argument that states have an absolute obligation 
to prosecute certain types of serious crimes.17 Further key developments 
in international and domestic jurisprudence in subsequent years have seen 
amnesties circumvented,18 overturned,19 and resisted by lawyers, states, and 
judiciaries committed to ending impunity for human rights violations.20

Yet despite these developments, amnesties remain incredibly pop u lar. 
Since the 1970s, amnesties have steadily increased in number and cemented 
their place as the most pop u lar transitional justice mechanism ahead of 
trials, truth commissions, reparations, and lustration policies.21 To be sure, 
amnesties are no longer being instituted in numbers comparable to their 
heyday in the early 1990s, but their institution has generally tracked upward 
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over the past forty years. Th us, contrary to reasonable predictions, general 
increases in the numbers of human rights trials conducted, particularly in 
the twenty- fi rst century, have not resulted in the decline of amnesties.22 Th at 
is, “[a]mnesties persist,” despite the existence of the “justice cascade.”23

Th is book examines how and why amnesties have persisted in the face 
of mounting pressure to prosecute those responsible for human rights vio-
lations. It tells the story of amnesties in thought and practice from the 
1970s to the present. On one hand, it is the story of the per sis tence of 
 amnesties as a mechanism to facilitate transitions to democracy, reconcile 
divided societies, and sweeten negotiated peace agreements. On the other, 
however, it is also the story of how “changing pop u lar and po liti cal expecta-
tions” concerning precisely how past human rights violations ought to be 
addressed have brought the legitimacy and even effi  cacy of amnesties into 
question.24

Amnesties are instruments of politics designed to achieve par tic u lar sets 
of policy outcomes. As we will see in this book, their durability over the past 
four de cades can be attributed to two main factors. First, the perceived util-
ity of amnesties as an eff ective means of ending violence, whether perpe-
trated as part of a civil or international confl ict, or by rebel or militia groups 
operating within the state, has persisted over the past forty years. What is 
more, despite increasing pressure to prosecute perpetrators of human rights 
violations and mounting evidence suggesting that amnesties may help to 
end confl ict but not to secure lasting peace,25 states have increasingly off ered 
immunity from prosecution in their (sometimes last- ditch) attempts to pro-
cure peace. Second, the endurance of amnesties since the 1970s can also be 
attributed to their malleable nature. As an instrument of politics, the nature 
of amnesty is not fi xed but capable of being molded to achieve changing sets 
of po liti cal ends. Th at is, fundamental shift s in the very idea of what con-
stitutes an amnesty have allowed amnesties to persist as po liti cal tools de-
signed to facilitate peaceful transitions to democracy, to foster peace and 
reconciliation in postconfl ict societies, and to serve as bargaining chips to 
entice hostile parties to broker negotiated peace settlements. In par tic u lar, 
in the past four de cades conventional notions of amnesties as instruments 
of “amnesia,” “oblivion,” and “forgetfulness”26 have given way to far broader 
understandings that conceive amnesty as a mechanism designed to render 
truth, prompt memory, and even achieve accountability.

Th is book thus also follows the themes of per sis tence and change in 
tracing the relationship between amnesties and accountability from the 
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1970s to the present. Accountability in this context denotes being held re-
sponsible or blameworthy for an action or set of actions. Th e Latin word 
“respondeo,” from which “responsibility” is derived, means “I answer,” indi-
cating that to be responsible for an action is to be “answerable . . .  or account-
able for it.”27 Put diff erently, the practice of accountability requires “some 
actors [to] hold other actors to a set of standards and impose sanctions if 
these standards are not met.”28 Where human rights violations are con-
cerned, it requires “actors to accept,” whether forcibly or through their own 
volition, “responsibility for the impact of their action or inaction on human 
rights.”29 Precisely how states and other actors pursue and ought to pursue 
accountability is the core concern of the subfi eld of study known latterly as 
“transitional justice.”

Amnesties and Transitional Justice

Transitional justice can be defi ned in general terms as “a conception of 
 justice associated with periods of po liti cal change,” be they transitions from 
authoritarian rule to democracy or from confl ict to peace.30 At fi rst sight it 
is thus not at all obvious that the discussion of amnesties belongs in the 
context of transitional justice. Aft er all, amnesties routinely signify the 
decision to forgo justice in the aft ermath of a transition to democracy or 
from confl ict to peace. Derived from the Greek “amnēstia,” meaning “for-
getfulness” or “oblivion,” the term “amnesty” has traditionally denoted an 
“act of sovereign power” foreclosing future criminal prosecutions.31 In this 
sense, amnesty might be readily viewed as an aff ront to transitional justice, 
a means of achieving a transition without justice. However, this assessment 
rests on two assumptions, about the nature of amnesties and the nature of 
justice. First, conventional understandings have long assumed that amnesty 
necessarily entails some form of prescribed amnesia regarding wrongs 
committed in the past. Second, they have also assumed that justice is pre-
dominantly retributive in nature, operationalized through the practices of 
prosecutions and punishment. Yet, as the following, fairly conventional 
retelling of the genealogy of transitional justice in the twentieth century 
reveals, neither justice nor amnesty is a static concept. Rather, in the latter 
part of the twentieth century, narrow versions of both amnesty and justice 
gave way to far broader conceptualizations. Th us, while amnesty is no longer 
exclusively conceived as an instrument of amnesia but instead as a means of 
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recovering the truth, understandings of justice have increasingly acknowl-
edged the role that restorative mea sures play in putting right the wrongs of 
the past.

Amnesty Versus Accountability

According to Ruti Teitel’s now standard genealogy of the fi eld, the devel-
opment of transitional justice in thought and practice occurred in three 
distinct phases, each marked by a par tic u lar set of historical circumstances 
and their associated debates.32 Embedded within each of these debates 
have been corresponding patterns of implementation and debates about 
amnesties.

Th e fi rst phase of transitional justice emerged in the aft ermath of World 
War II and was primarily defi ned by the question of how best to hold Ger-
many accountable for its aggression and the atrocities it committed during 
the war. Prior to World War II international and state practice had been 
dominated by the “impunity model,” which dictated that “the state itself 
and offi  cials of the state should remain indefi nitely immune from prosecu-
tions in domestic courts and particularly in foreign courts.”33 Th us, although 
the “impunity model” did not specify the granting of amnesties for perpe-
trators of atrocities, the idea that state offi  cials ought not to be tried for past 
actions eff ectively amounted to the promotion of de facto amnesties for 
these individuals.

With the full horrors of the Holocaust coming to light, however, reveal-
ing the “deep moral and po liti cal fl aws of the reigning orthodoxy,” the im-
munity model “began to erode.”34 Scholars and practitioners keen to ensure 
accountability for atrocities committed during the war and to draw a line, 
demarcating past practice from a new order in which impunity for mass 
 human rights crimes was no longer an option, thus heavily promoted the 
application of international law, however extraordinary and irregular it may 
have been at the time.

With this, debate about how best to address past atrocities became 
 explicitly “framed in terms of justice versus amnesty,” with amnesty repre-
senting the formalization of impunity.35 With general support falling on the 
“justice” side of the ledger, amnesties came to be viewed as being “excep-
tional to general adherence to the rule of law.”36 Th ey  were, in short, an intol-
erable aff ront to accountability.
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In the place of amnesties, the “Nuremberg Model” viewed international 
law as providing the best vehicle for addressing war crimes and removing 
the protection aff orded by state sovereignty to individuals accused of com-
mitting acts of “gross misconduct” including crimes against humanity.37 In-
ternational tribunals staged in Nuremberg and Tokyo thus held individuals 
accused of crimes against peace,38 war crimes,39 and crimes against human-
ity individually criminally responsible for their actions.40 As Article 7 of the 
charter annexed to the London Agreement of 8 August 1945, which deter-
mined to establish “an International Military Tribunal for the trial of war 
crimes,” stated, “Th e offi  cial position of defendants, whether as Heads of 
State or responsible offi  cials in Government Departments, shall not be con-
sidered as freeing them from responsibility or mitigating punishment.” 41 
Th e courts established at Nuremberg and Tokyo thus represented a “water-
shed for recognizing that individuals, and not merely states, are responsible 
for violations of human dignity, and that offi  cials who order or commit such 
abuses must be held accountable.” 42

As far as the Nuremberg Model went in preventing state offi  cials hiding 
behind their positions, it did not, however, bring a complete end to impu-
nity for human rights violations. First, by choosing to try only those most 
responsible for planning and committing atrocities committed during World 
War II, the Nuremberg Model eff ectively granted large numbers of other 
perpetrators de facto amnesties. Second, it remained possible for state offi  -
cials to stay immune from prosecution for human rights violations on ac-
count of the per sis tent notion that the state itself was responsible for 
perpetrating atrocities. Th us, although later practice eventually saw states 
held minimally accountable for human rights abuses, through “name and 
shame” strategies, economic and military aid sanctions, and other forms of 
pressure, “the actual individuals who carried out violations” remained “be-
yond reach.” 43 Despite these limitations, however, the Nuremberg Model 
 solidifi ed the idea that individual accountability for human rights violations 
ought to be achieved through criminal trials and cast amnesties as the fun-
damental opponent of justice.

From Impunity to Truth and Justice

In the second phase of transitional justice, beginning in the 1970s, the 
 relationship between amnesties and accountability was inverted as “broad 
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amnesty policies” became increasingly pop u lar.44  Here the relationship 
 between amnesty and accountability developed in two main stages. Th e fi rst 
coincided with and was directly related to the “third wave” of demo-
cratization that began in Portugal in 1974 and spread to Greece and Spain 
before taking hold in Latin America, Eastern Eu rope, Asia, and Africa. As 
Samuel Huntington described it, the third wave was marked by “major 
debates” over whether to “prosecute and punish . . .  [or] forgive and for-
get” crimes committed by members and supporters of past authoritarian 
 regimes.45 Th ese debates  were marked not simply by the impunity versus 
justice demarcations of old but by the emergence of a disciplinary fault line 
that saw lawyers and po liti cal scientists pitted against one another. In the 
main, lawyers tended to endorse the criminal prosecution of perpetrators of 
human rights violations as being necessary moral and legal responses to 
criminal off enses or as providing useful means of endorsing the criminal 
justice system, upholding the rule of law, and deterring future abuses.46 
Th ese scholars explicitly opposed amnesties and questioned their ability to 
serve the instrumental function of bringing peace and stability to the tran-
sitional states with which they had been readily associated, most notably 
Chile, Argentina, and Uruguay.47

By contrast, scholars of demo cratization from within the social sciences 
and, in par tic u lar, po liti cal science  were convinced that the growing demand 
for accountability that followed in the wake of the Latin American transi-
tions would dissipate before long. In accordance with his view that transitional 
justice is “shaped exclusively by politics,” Huntington observed that no ef-
fective criminal prosecution and punishment occurred in most transitional 
countries, before concluding that “[i]n new demo cratic regimes, justice 
comes quickly or it does not come at all.” 48 As Kathryn Sikkink has since 
comprehensively demonstrated, and as the cases of Cambodia, Uruguay, 
and South Korea reveal, Huntington was wrong: justice oft en takes a con-
siderable amount of time to be realized (in the case of Cambodia the ECCC 
became operational almost thirty years aft er the end of the Khmer Rouge 
regime).49 Nonetheless, at the height of the third wave of transitions in 1991 
Huntington’s guidelines for demo cratizers thus advised that only when it is 
both “morally and po liti cally desirable” should the leaders of past authori-
tarian regimes be prosecuted.50 Similarly, Guillermo O’Donnell and Philippe 
Schmitter predicted that such prosecutions would become less likely as “the 
bitterness of memories attenuated with the passage of time” in transitional 
societies.51 Th ese scholars openly supported the positive function of amnes-
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ties in bringing demo cratization and raised concerns that pushing new 
 democracies to prosecute still- powerful members of former regimes might 
derail transitions and precipitate renewed violence.

In practical terms, the second phase of transitional justice thus saw 
a  shift  away from individual criminal accountability to a growing, if at 
times reluctant ac cep tance of amnesties as the necessary price to be paid 
for both a peaceful transition to democracy and its successful consolidation. 
Th is was coupled, in intellectual terms, with a new emphasis on the po liti cal 
contexts and contingencies of transitions to democracy and the formulation 
of a series of dichotomies designed to explain the tensions at play in con-
tending views on how best to address the human rights violations of past 
regimes. To some extent these dichotomies  were artifi cial constructions, 
built to suit the purposes of pedagogy and achieve the sort of intellectual 
cleanliness that classifi cation appears to facilitate. Th ey brought together 
sets of thinkers and ideas that bore family resemblances to produce what, 
particularly in the case of the “peace versus justice” debate, became reifi ed 
positions.52

Conceived as occupying one side of the so- called “peace versus justice” 
debate  were those who argued that in the aft ermath of violent confl ict, those 
responsible for committing atrocities must be held accountable for their ac-
tions by facing formal justice pro cesses, namely prosecutions and punish-
ment. On the other  were those who sought to promote peace even, in some 
instances, at the expense of justice through the granting of amnesties to the 
perpetrators of serious crimes. As such, the “peace versus justice” debate 
was, in large part, simply a new iteration of the earlier “prosecute and 
punish versus forgive and forget” debate extended to apply to transitions not 
only to democracy but also from confl ict to peace.

With the rise of the truth commission as an alternative means of ad-
dressing past human rights abuses in the 1980s and 1990s, however, justice 
came to be conceived not simply in opposition to peace but as the dichoto-
mous opponent of truth as well. Th is refl ected the fact that “the primary 
aim of truth commissions was not justice but peace” and the sense that 
adversarial judicial pro cesses did not constitute a satisfactory means of 
uncovering the truth about past violations.53 With growing recognition of 
the importance of uncovering and acknowledging the truth about human 
rights violations committed in the past, amnesties  were thus viewed as one 
way of facilitating the recovery of truth and fostering reconciliation in post-
confl ict societies.



10 Introduction

However, new demands for truth precipitated a further distinction, this 
time between retributive and restorative forms of justice. As proponents of 
restorative justice argued, contrary to the “justice versus truth” dichotomy, 
the pursuit of truth and reconciliation over prosecutions and punishment 
did not amount to the abrogation of justice or accountability but to the tri-
umph of restorative over retributive justice. Restorative justice conceives 
crime as “a violation or harm to people and relationships” and thus aims to 
“create peace in communities by reconciling the parties and repairing the 
injuries caused by the dispute.”54 For proponents of restorative justice, both 
the “truth versus justice” and “peace versus justice” dichotomies are in er-
ror. Justice is not opposed to truth, nor does it stand in opposition to peace: 
rather, truth is an instrument of peace and reconciliation, the ultimate ends 
to which justice aims. Similarly, restorative justice is not opposed to ac-
countability but, through its practices of truth telling, apologies, compensa-
tion, repentance, and forgiveness, calls the perpetrators of wrongs to account 
for their actions.55

Retributive justice, by contrast, conceives crime as a “violation of the 
law” of which the state or the international community is the victim. Ac-
cording to this view, the aim of justice is “to establish blame” and admin-
ister punishment.56 Accordingly, accountability is achieved by making 
perpetrators “pay” for their actions through punishment. Th e central 
driving force of retributive forms of justice is thus the simple belief that 
“wrongdoing must be punished.”57 For this reason, strong proponents of 
retributive justice are oft en characterized, caricatured even, as being will-
ing to promote the demands of justice even if doing so may jeopardize 
peace. Th us, even when amnesties are proposed as “a necessary condition 
for peace,” instituted to facilitate the cessation of hostilities and to prevent 
belligerents from resorting to violence once again, supporters of retribu-
tive justice are thought to favor trials and punishment over the granting of 
amnesties.58

Within these dichotomies, amnesties have been readily aligned with 
peace, truth, and restorative justice, and conceived as being in opposition 
to the sort of retributive justice associated with prosecutions and punish-
ment. Th is, as mentioned above, gave rise to two sets of relationships be-
tween amnesties and accountability in the second phase of transitional 
justice. First, and in accordance with the early transitions to democracy 
that furnished the “peace versus justice” debate, amnesties have been con-
ceived as an unfortunate aff ront to accountability that must be accepted as 
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the means of achieving a peaceful transition to democracy. Th at is, amnes-
ties  were conceived in absolute opposition to accountability but justifi ed 
nonetheless.

However, with the truth versus justice and restorative versus retributive 
justice debates came a second relationship between amnesty and account-
ability.  Here amnesties  were not thought to be directly opposed to justice or 
an absolute aff ront to accountability. Rather, amnesties  were conceived in 
terms of restorative justice and as being legitimate only when coupled with 
limited accountability mea sures such as those constituted by participation 
in truth and reconciliation pro cesses. With this, the absolute impunity af-
forded by the granting of blanket amnesties was replaced by a more bounded 
understanding of the acceptable limits of amnesties.

Amnesty and Accountability

Th e third phase of transitional justice is characterized by Teitel as “steady- 
state transitional justice.” It is marked by the “expansion and normaliza-
tion of transitional justice.”59 Transitional justice is now truly global in 
its reach. In par tic u lar, the third phase has seen a new emphasis on transi-
tional justice in Asia and the Pacifi c, with mechanisms and pro cesses being 
implemented in cases as diverse as Cambodia, East Timor, South Korea, the 
Solomon Islands, and Aceh. As made evident by recent world events, this 
has now been extended to the last frontier of transitional justice, the 
Middle East.

Beginning in the late 1990s and extending into the present, the third 
phase has also seen a return to the pursuit of individual criminal account-
ability with the establishment of ad hoc international criminal tribunals for 
the former Yugo slavia and Rwanda, the institution of hybrid domestic- 
international courts in Sierra Leone, East Timor, Lebanon, Kosovo, and Cam-
bodia, and the institution of the ICC that came into operation in 2002. 
Th ese advances mark the “entrenchment of the Nuremberg Model” aft er sev-
eral de cades of being out of favor.60

However, this move does not signify a turning of the tables in which 
justice now triumphs over peace. On the contrary, the third phase of tran-
sitional justice is marked, in scholarly terms, by the disintegration of the 
dichotomies that marked the second phase. In par tic u lar, growing ac know-
ledg ment of the “justice” entailed by restorative mea sures,61 and an increasing 
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rapprochement reached between the practices of transitional justice and 
peacebuilding have seen both retributive and restorative justice mea sures 
embedded in peacebuilding pro cesses.62 Th is has been coupled with wide-
spread recognition that in transitional and postconfl ict contexts, “the choice 
is seldom simply ‘justice’ or ‘peace’ but rather a complex mixture of both.” 63 
Th us, while amnesties have come to be conceived as instruments included 
in broadly holistic transitional and postconfl ict justice pro cesses, they no 
longer explicitly prevent the pursuit of accountability for human rights vio-
lations. Rather, amnesties are now coupled with accountability mea sures, 
based on both retributive and restorative forms of justice, at the time of 
their implementation and sometimes some years down the track. Th at is, 
amnesties are no longer the fi nal word on impunity.

Th e puzzle in all of this is why, in the face of the justice cascade and, 
with it, increasing recognition that amnesty no longer provides an impen-
etrable shield against prosecutions, states continue to off er amnesties. Th is 
book begins from the assumption that the key to understanding the per-
sis tence of amnesties lies in determining why states implement them in 
the fi rst place. Th at is, it rests on ascertaining the po liti cal purposes for 
which amnesties are instituted. With this in mind, this book considers the 
po liti cal purposes, aims, and benefi ciaries of given amnesties and, in 
 doing so, provides insights into why states grant amnesties in par tic u lar 
contexts.64

An Interpretive Approach

As a recent survey of research on the impact of various postconfl ict and 
transitional justice practices reveals, scholarship concerned with the rela-
tive merits of implementing par tic u lar transitional justice mechanisms has 
been dominated by “faith- based” claims, driven by abstract or theoretical 
principles, rather than “fact- based” arguments derived from the gathering 
and analysis of data and empirical evidence.65 As a result “existing empirical 
knowledge about the impacts” and, indeed, implementation of transitional 
justice mechanisms in general, and amnesties in par tic u lar, is extremely 
limited.66

Among scholars committed to facilitating a move from “faith- based” to 
“fact- based” analysis of transitional and postconfl ict justice mechanisms, a 
fault line has opened up between those who advocate large-N quantitative 
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comparisons and those who favor crucial case studies and small-N qualita-
tive comparisons. Underpinning these positions are two key assumptions 
that have marked similar tensions in the fi elds of po liti cal science and inter-
national relations as well as in the social sciences more generally. Th e fi rst 
assumes that quantitative analysis provides us with a “scientifi c” explana-
tion of trends and phenomena of postconfl ict justice and facilitates the gen-
eration and testing of general theories. It is underpinned by the positivist 
claim that “causal explanations are valid only if they fi t observations.” 67 To 
this end, a small number of large-N studies of transitional justice mecha-
nisms have appeared in recent years, the most notable of which have re-
spectively assessed the deterrence eff ect of human rights prosecutions and 
the outcomes produced by implementing various transitional justice mech-
anisms, in isolation and in combination with one another.68 Th e second as-
sumes that by engaging in fi ne- grained contextual analysis conducted using 
techniques such as pro cess tracing, “crucial case studies” and small-N com-
parisons can help to generate policy- relevant conclusions to be applied to 
par tic u lar cases. Utilizing both quantitative and qualitative methods, these 
studies have dominated scholarship concerned with the impact of postcon-
fl ict mechanisms.69

Of course, critics of each of these approaches are quick to highlight their 
distinct disadvantages. While crucial case studies and small-N comparisons 
cannot help us to identify general trends or patterns of causation, large-N 
studies suff er from the problem of standardization, whereby a “one- size- fi ts- 
all” template is imposed on unique cases in specifi c contexts. Indeed, the 
“contextual nature of transitions and legal obligations” indicates that where 
amnesties are concerned, we should “resist the tendency . . .  to extrapolate 
a ‘formula’ that can be applied, with a few changes, to any and all situa-
tions.”70 Th e central challenge for research in the fi eld is thus to design em-
pirical studies that benefi t from the main advantages provided by each of 
these approaches while mitigating their limitations.71 For Th oms, Ron, and 
Paris this is best achieved by employing mixed- methods research involving 
large- scale comparative analysis to identify general trends and patterns, and 
the controlled comparison of individual cases using pro cess tracing tech-
niques, extensive interviews, and surveys.72 As the increasingly regularity 
with which works that explicitly seek to bridge the large-N/case study fault 
line through the use of mixed methods have appeared suggests, many schol-
ars seem to agree, at least implicitly, with Th oms, Ron, and Paris’s assess-
ment. Indeed, it is perhaps signifi cant to note that the majority of large-N 
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studies of transitional justice practices and pro cesses that have appeared in 
recent years have been undertaken not by scholars traditionally known as 
quantitative po liti cal scientists, but by area specialists who have extended 
their interdisciplinary analytical techniques to this mode of data analysis.73 
In this sense, large-N studies may be viewed less as a stand- alone approach 
to transitional justice and more as a supplementary mode of data collection 
designed to complement smaller, more contextual studies.

Following this new trend, this book also combines large-N quantitative 
analysis with focused qualitative analysis. To do so, it adopts an interpretive 
approach that allows data generated through large-N studies and small, in- 
depth historical and contextual analyses to contribute to a holistic under-
standing of amnesties and their purposes.

Meaning Holism

Th e interpretive approach to social science is underpinned by the claim the 
human beings are diff erent from the other physical objects that constitute 
the natural world. Unlike other phenomena in the natural world, human 
interactions cannot be studied in purely material (scientifi c) terms.74 
Rather, human beings are diff erent because their actions are “meaningful 
and historically contingent.”75 Understanding and explaining human in-
teractions thus requires us to interpret their meaning in the contexts, his-
torical or otherwise, in which they are situated. Th e concept of meaning 
holism that stands at the center of the interpretive approach thus holds that 
“our concepts are not simply given to us by the world as it is” but are consti-
tuted by and form webs of belief.76 Understanding meaning thus requires us 
to understand those webs of belief, to “evaluate  whole bundles of facts, 
theories, and assumptions,” rather than consider individual facts and phe-
nomena in isolation.

Th e meaning holism of the interpretive approach therefore conceives 
methods simply as forms of data generation and collection and treats all 
forms of data as being valid. What the interpretive approach requires is 
that the social scientist adopts “contextualizing and historical forms of 
explanation.”77 It recognizes that “data is not only saturated with . . .  prior 
theories” that informed its generation, but that it is “data about holistic and 
constructed webs of meaning to be explained by interpretation.”78 Th us, 
contrary to their conventional dichotomization in much po liti cal science 



tiontion PB

Introduction 15

and social science scholarship, it is not actually the case that positivist meth-
ods are incompatible with an interpretivist approach.

In par tic u lar, the use of case studies to shed light on a par tic u lar phe-
nomenon of the social world is entirely compatible with the interpretivist 
approach. Where interpretivists diverge from positivists, however, is in their 
use of case study materials. Th e interpretive approach does not draw on 
evidence from case studies to support or generate formal theories. Th at is, in 
contrast to the positivist approach to social science, it does not conceive cases 
“as systematic evidence for such theories.”79 Rather, as distinct from a strictly 
comparative case study approach, the interpretive approach employs case 
studies “to illustrate an aspect of the world rather than as systematic evi-
dence of its extent or inner logic.” 80 It does not seek to formulate universal 
laws or reach conclusions capable of being generalized. For these reasons, 
“[t]here is nothing intrinsically troubling” about cherry- picking cases to 
illustrate par tic u lar aspects of the subject at hand.81 What is more, large-N 
studies provide insights into general trends and help us to determine where 
to start looking for the contexts and webs of belief that the interpretive ap-
proach requires us to analyze. In the context of the interpretive approach, 
however, they too do not form the bases of generalized conclusions or 
theories.

Th is book uses both case studies and a large-N study of amnesties in-
stituted between 1974 and 2007 to explain why amnesties have persisted 
despite growing pressure to prosecute the perpetrators of human rights vio-
lations. It draws on data gathered through the analysis of primary docu-
ments, including amnesty laws, legal documents such as court judgments 
and rulings, and policy papers, secondary sources such as scholarly writ-
ings, and impressions gathered during periods of fi eldwork. Although it draws 
on a wide range of cases, it focuses on several key cases that illustrate how 
and why amnesties  were conceived and implemented in par tic u lar ways in 
specifi c historical, social, and po liti cal contexts. In some instances, these 
cases have been selected as the most prominent examples of a par tic u lar ap-
plication of amnesty: thus the case of Chile provides an archetypal example 
of a self- granted amnesty, El Salvador typifi es the legislation of amnesia via 
amnesty, and Mozambique illustrates the conventional use of amnesties to 
end ongoing violence. In others, par tic u lar cases have been included as they 
marked signifi cant turning points in the conceptualization and implemen-
tation of amnesty. In par tic u lar, the case of South Africa illustrates a move 
from conventional conceptualizations of amnesty and justice in terms of 
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amnesia and retribution, to new understandings in terms of truth and rec-
onciliation. In yet other instances, however, case selection has been based on 
more pragmatic considerations such as the availability of reliable informa-
tion: for example, the cases of Chad, Côte d’Ivoire, and Columbia  were the 
only examples of disguised amnesties for which suffi  cient source material 
could be gathered, while Aceh remains the only case in which an amnesty 
was used to achieve self- determination for which detailed and reliable data 
are available.

In accordance with the central tenets of the interpretive approach, this 
book uses data generated by this range of methods to construct a narrative 
account of the relationship between amnesty and accountability from the 
1970s to the present. Th us, although it makes no claim to be formulating an 
overarching theory, it employs narrative as a means of explaining why am-
nesties persist. As Mark Bevir explains, “[n]arrative explanations relate ac-
tions to the beliefs and attitudes that produce them.” 82 Th at is, they explain 
the meaning of actions by reference to the sets of beliefs and attitudes that 
led to them. However, doing so requires us to understand both the meaning 
of those beliefs and their connections to actions, and how those beliefs and 
attitudes actually produce actions. Narrative explanations therefore “postu-
late two types of connections.” Th e fi rst, Bevir explains, “relates actions, be-
liefs, and pro- attitudes in a way which makes them intelligible in light of one 
another.” 83 Th at is, it explains conditional connections between actions, be-
liefs, and attitudes. For example, it might explain a connection between the 
ways in which par tic u lar actors understand the concept of justice and 
the purpose of amnesty, and the types of amnesties they choose to enact. In 
the case of South Africa, we might thus posit a connection between a restor-
ative notion of justice based on traditional African notions of ubuntu, an 
understanding of the purpose of amnesty being to achieve that form of 
 justice, and the reconceptualization of amnesty in terms of truth. Th e sec-
ond, volitional type of connection “relates pro- attitudes to the actions they 
motivate.” 84 Th at is, postulating volitional connections requires us to con-
sider what the actors actually did, and how their beliefs and attitudes led to 
an intention to act in a par tic u lar way, and the enacting of the action itself. 
In short, it requires us to consider how the actors themselves interpreted the 
meaning of their own actions.

Narrative explanations thus entail “interpretations of interpretations.” 85 
Th is book thus explains the per sis tence of amnesties by interpreting how 
various key actors have interpreted the meaning and purpose of amnesties. 
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To do so, it thus examines both evidence of their ideas about amnesties and 
their actions with regard to their implementation.

The Structure of the Narrative

Chapter 1 introduces the po liti cal nature of amnesties and the key sources 
of tension that have been precipitated by their implementation. It considers, 
in theoretical terms, the sets of outcomes amnesties are commonly designed 
to produce before drawing on a database of 709 amnesties granted between 
1974 and 2007 to map signifi cant trends in the implementation of amnesties 
for par tic u lar sets of po liti cal purposes. By identifying the par tic u lar pur-
poses for which amnesties are instituted and, moreover, their patterns of 
implementation, the fi ndings of Chapter 1 provide a platform for the inter-
pretive approach to be pursued in the remainder of the book. Rather than 
simply providing a purely chronological account of events, debates, and the 
development of ideas, however, the narrative in Chapters 2, 3, and 4 is or-
ga nized around three central themes: po liti cal transitions, truth and rec-
onciliation, and ending violence. Th ese central themes represent the three 
dominant aims of amnesties as well as the areas in which the most signifi -
cant trends of per sis tence and decline in the implementation of amnesties 
can be identifi ed.

Chapter 2 takes us to the beginning of discussions about amnesties in 
response to those implemented as part of the wave of demo cratizations that 
took place in Latin America in the 1970s and 1980s. It centers on debates 
about whether an obligation to prosecute really existed, how much latitude 
new democracies had to protect themselves by choosing not to pursue pros-
ecutions, whether truth was a right to be upheld in the aft ermath of atroci-
ties, and how best to address human rights violations of the past. It notes 
that despite widespread recognition that many Latin American states had 
used blanket amnesties to great eff ect to bring about successful transitions 
from authoritarian rule to democracy, a growing consensus was emerging 
that the crimes of past regimes could not simply be swept under the rug. 
 Here we fi nd the foundations for later attempts to circumvent, overturn, and 
resist amnesties, particularly, although not exclusively, those granted by the 
authoritarian rulers of Latin America.

While Chapter 2 focuses on the uneasy relationship between amnesty 
and democracy, Chapter 3 is concerned with the connections forged between 
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amnesties, truth, and reconciliation. In contrast to Chapter 2 where we see 
growing re sis tance to amnesties,  here we see amnesties changing and adapt-
ing in response to demands for truth and accountability. In par tic u lar, 
Chapter 3 outlines two signifi cant shift s that took place in the relationship 
between amnesty and truth and, with it, the very notion of amnesty itself, 
from an instrument of enforced amnesia to a means of recovering the truth, 
encouraging remembrance and facilitating accountability. Th e fi rst shift  saw 
a move from truth being conceived as a response to the suppression of facts 
entailed by the granting of self- amnesties, as in the case of Argentina, to 
amnesties granted as a form of enforced public amnesia aft er the truth had 
been revealed in the case of El Salvador. Th e second and more signifi cant 
move, however, saw amnesties no longer equated with amnesia or oblivion 
but with the rendering of truth in the case of South Africa. What is more, by 
embedding amnesties in a broad pro cess of restorative justice, the case of 
South Africa also signaled a signifi cant shift  in the relationship between am-
nesties and accountability, putting an end to the idea that amnesties are nec-
essarily opposed to justice. As such, amnesties pursued in the interests of 
truth and reconciliation have persisted in the face of the justice cascade by 
changing their very nature and, in doing so, co- opting justice (albeit a diff er-
ent understanding of the concept) to their side of the debate.

Chapter 4 then turns to the use of amnesties to end violence. It is  here 
that the most signifi cant growth in the use of amnesties has taken place over 
the past thirty years. Th e chapter examines changing attitudes toward the 
role of amnesties in procuring peace settlements in the late 1990s and early 
2000s.  Here, of course, is where the most direct transactions between am-
nesties and peace take place and, as such, is where debate about the legiti-
macy of amnesties occurs in its most stark terms. Focusing on the case of 
Sierra Leone as a key turning point, this chapter notes that where once blan-
ket amnesties  were regarded as the acceptable price to pay for the successful 
conclusion of a peace agreement, they are now considered unacceptable 
where gross violations of human rights have taken place. In much contem-
porary thought and practice amnesties are thus conceived as being an ac-
ceptable price to pay for peace only in cases where they do not allow the 
perpetrators of genocide, crimes against humanity, war crimes, and other 
gross violations of human rights to be granted immunity from prosecution. 
Th at is, complete immunity is now considered too great a price to pay for 
peace. And yet the chapter also notes that in practice, the per sis tence of am-
nesties can in large part be attributed to the continued popularity of amnes-
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ties granted to end violence, whether it is perpetrated by rebel groups within 
the state or as part of a civil or international confl ict. Th at is,  here we see the 
perceived utility of amnesties as an instrument of peace resisting pressure 
to prosecute.

Tension between the  simultaneous rise of the justice cascade and the use 
of amnesties is brought to a fi nal head in Chapters 5 and 6. On one hand, 
Chapter 5 outlines attempts made to overturn, resist, circumvent, and bal-
ance past amnesties. Focusing on the cases of Argentina and Chile, the 
ICC’s eff orts to resist an amnesty granted by the Ugandan government to 
indicted members of the Lord’s Re sis tance Army, and the ECCC’s dismissal 
of an amnesty granted to the deputy prime minister of the Khmer Rouge 
regime, Ieng Sary, it demonstrates that signifi cant progress has been made 
in eff orts to end the impunity aff orded by amnesties of old. In doing so, 
however, it notes that with few exceptions, amnesties that have been over-
turned, resisted, or circumvented have shared one or more of two common 
features. First, most of the amnesties in question  were originally granted by 
outgoing authoritarian rulers to protect themselves and their supporters from 
future prosecutions or by transitional regimes hoping to ensure the security of 
their fl edgling demo cratic regimes, in states that now enjoy consolidated 
democracy. Second, ending impunity has required signifi cant involvement 
by the international community, in the form of the active engagement of the 
international human rights movement, the referral of the case to a regional 
human rights court, such as the Inter- American Court of Human Rights, or 
the involvement of an international or hybrid criminal tribunal.

On the other hand, Chapter 6 outlines the ways in which various amnes-
ties have themselves circumvented the obligation to prosecute. It notes that 
the pressure to prosecute can be exerted on the pro cess of designing, im-
plementing, and enacting an amnesty law at two main points: prior to the 
 establishment of the amnesty law, pressure may be brought to bear on the 
parties involved not to allow the inclusion of human rights violations within 
its provisions; and aft er the amnesty law has been enacted, pressure may be 
applied to states to overturn or annul it. Where existing laws are concerned, 
the vast majority of amnesties remain untouched, with little prospect of be-
ing overturned, resisted, or circumvented in the near future. Some states, 
such as Brazil, have even gone so far as to actively resist pressure to annul 
old amnesty laws. Where proposed amnesty laws are concerned, states and 
other parties wishing to include human rights violations have tended to ig-
nore the pressure to prosecute or disguise their amnesties, thereby appearing 
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to placate demands for justice while actually providing impunity. Alterna-
tively, where self- determination is at stake, states and other negotiating par-
ties have returned, once more, to the original arguments used to justify 
amnesties in terms of the establishment of democracy and the pursuit of 
peace. With this they have almost brought debate about amnesties full cir-
cle, reinstating the once- defunct peace versus justice and democracy versus 
justice dichotomies, and actively pursuing a peace (and democracy) fi rst, 
justice later approach. Th e chapter and substantive part of the book thus 
concludes by bringing four de cades of thought and practice to bear on the 
self- determination case of Aceh, Indonesia.


