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This article seeks to continue the debate on extending local government
compulsory acquisition powers for the assembly of private sector redevelop-
ment sites, termed economic development takings. The United States Su-
preme Court decision in Kelo v City of New London 545 US 469 (2005) is
analysed and criticisms of the American system, including the use of coercive
powers, under-compensation of owners, governmental abuse, targeting of
minority and low socio-economic groups and the imposition of dignitary harms,
are considered. This article examines whether these criticisms may apply to
the Town and Country Planning Act 1990 (UK) and, by extension, an Australian
system modelled upon that legislation. It proposes further research to reduce
negative impacts of economic development takings including: first, changing
how compensation is calculated; secondly, incorporating legislatively defined
criteria to measure the direct and indirect public benefits from proposals; and
finally, conducting a cost/benefit analysis of implementing relocation
assistance, community engagement and public consultation.

INTRODUCTION

Professor Gray warns us that “[w]ithout something resembling rules of property and contract, the daily
competition for the goods of life would readily descend into an orgy of seizure and violence”.1 He was
concerned by the apparent stampede over private property rights caused by the much criticised
decision of Kelo v City of New London 545 US 469 (2005) (Kelo). That case provoked passionate
responses from lawyers, academics, congress, public interest groups and the general public alike2

when the New London Development Corporation (NLDC) attempted to take and transfer privately
owned land for redevelopment by a private sector entity.

Public outrage at the decision sparked a slew of legislative amendments to curtail the use of
eminent domain, as compulsory acquisition is known in the United States, for the seizure of private
homes, where the “public use” justifying the taking was the economic development of a region.

In an earlier article,3 the author suggested that policies relating to compact cities, urban
consolidation around existing infrastructure and urban renewal are gaining importance as local
government planning strategies. However, policy implementation is constrained by a lack of statutory
authority to assemble sites for redevelopment. Reliance on the free market to assemble sites produces
a “sub-optimal amount of [land] assembly”4 because owners may refuse to sell their properties. The
Town and Country Planning Act 1990 (UK), Pt IX was suggested as a possible model for adoption in
States such as Queensland and New South Wales where local government compulsory acquisition
powers are narrowly interpreted. The Australian cases of Parramatta City Council v R & R Fazzolari

* LLB (First Class Honours)/B Bus – Accounting. PhD Candidate in the Griffith Law School, Griffith University. The author
gratefully acknowledges the invaluable guidance of Dr Therese Wilson of the Griffith Law School, Griffith University and
Dr Jennifer Dickfos of the Department of Accounting, Finance and Economics, Griffith University.
1 Gray K, “There’s No Place Like Home!” (2007) 11(1) J South Pac Law 73 at 73.
2 For a comprehensive survey on the criticisms of Kelo v City of New London 545 US 469 (2005) see Bell A and
Parchomovsky G, “The Uselessness of Public Use” (2006) 106 Colum L Rev 1412.
3 Pocock M, “Compulsory Acquisition, Public Benefits and Large-Scale Private Sector Redevelopments: Can Australia Learn
from the United Kingdom?” (2014) 19 LGLJ 129.
4 Munch P, “An Economic Analysis of Eminent Domain” (1976) 84(3) JPE 473 at 478-479.
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Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 and R & R Fazzolari Pty Ltd
v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603
(collectively Civic Place Redevelopment cases) were compared to the United Kingdom decision of
Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18 (Arsenal FC case) This
comparison demonstrated how public benefits, an essential element of compulsory acquisition in both
jurisdictions, were recognised in the Arsenal FC case.

This article seeks to continue the debate on extending local government compulsory acquisition
powers in Australia in line with the United Kingdom provisions. It does so by having regard to the
United States’ use of eminent domain, or economic development takings as it is otherwise known, to
promote urban renewal. There appears to be only one other article that considers both the British
legislative regime and cases from the United States.5 That article does not discuss the Australian
position, nor does it consider how United States laws or experiences may inform further development
of laws in both the United Kingdom or Australia and vice versa. Therefore, this article seeks to expand
the current literature by asking:
1) Could a legislative system such as that contained in the Town and Country Planning Act, Pt IX

potentially be subject to the same criticisms as those raised by Kelo?
2) Can criticisms of the United States efforts inform the development of additional protections for

landowners to avoid the potential for abuse by government officials?6

To extend the debate on the use of compulsory acquisition to promote urban renewal, this article
is structured in two main parts. Part 1 reviews the development of the United States’ economic
development takings laws. Part 2 has two functions. First, it examines the common criticisms aimed at
economic development takings. The aim of so doing is to determine whether some or all of the
criticisms of United States economic development takings could apply to the Town and Country
Planning Act, Pt IX. Secondly, it considers numerous options to address those criticisms and
investigates whether additional safeguards for landowners may be implemented into an Australian
legislative model.

PART 1: ECONOMIC DEVELOPMENT TAKINGS IN THE UNITED STATES

A series of three cases in the United States expanded the definition of “public use” in the Fifth
Amendment to the United States Constitution. The outcome of Berman v Parker 348 US 26 (1954)
(Berman v Parker), Hawaii Housing Authority v Midkiff 467 US 229 (1984) (Midkiff) and Kelo has,
subject to statutory limitations imposed on the power,7 enabled use of eminent domain for economic
development purposes.

The United States cases interpret whether the taking by the relevant government agency was
constitutional. Consideration of these cases here does not suggest that they provide any precedent for
use in an Australian or United Kingdom context. However, they do demonstrate how different
jurisdictions have treated economic development takings and how the lessons learnt in the United
States may influence the expansion of Australian local government powers based on the United
Kingdom model.

During the United States urban renewal programs undertaken in the 1940s to 1960s, eminent
domain was systematically and widely used to replace rundown properties with middle and upper
class housing in America’s largest, but decaying cities.8 It was intended that urban renewal would halt
the areas’ rapid decline into slums, yet it resulted in hundreds of thousands of families and businesses

5 Lehavi A and Licht A, “Eminent Domain Inc” (2007) 107 Colum L Rev 1704.
6 For a discussion on abuse by government officials see Sperow E, “The Kelo Legacy: Political Accountability, Not Legislation,
is the Cure” (2007) 38 McGeorge L Rev 405 at 405; Lunney GS, “Compensation for Takings: How Much is Just?” (1992-1993)
42 Catholic UL Rev 721 at 723; and Bell and Parchomovsky, n 2.
7 For a summary of the legislative changes made to date, see Castle Coalition, 50 State Report Card Tracking Eminent Domain
Reform Legislation Since Kelo (August 2007), http://castlecoalition.org/pdf/publications/report_card/50_State_Report.pdf.
8 Garnett NS “The Neglected Political Economy of Eminent Domain” (2006-2007) 105 Mich L Rev 101 at 112 and Lehavi and
Licht, n 5 at 1711.
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being displaced from run down but close-knit, vibrant areas.9 Urban renewal zones impacted
predominantly minority and low-socio economic households. The combination of insufficient
relocation efforts made for displaced residents and low compensation payments further exacerbated
the socio-economic problems many experienced by their displacement.10 In addition to the issues
affecting displaced residents, newly developed suburban land was heavily subsidised. These subsidies
encouraged a mass exodus of both people and resources from cities into suburbs, further complicating
inner city revitalisation efforts. The mid-20th century urban renewal schemes failed abysmally with
many negative social impacts still affecting the United States today.11

In the midst of the urban renewal efforts, the Supreme Court ruled on the constitutionality of the
District of Columbia Redevelopment Act of 1945, 60 Stat 790 (Redevelopment Act) in Berman v
Parker. The Redevelopment Act aimed to modernise streetscapes and clear dilapidated areas through
the taking of “blighted” properties for transfer to and redevelopment by the private sector.12 While the
legislation did not define “blight”, it was clear that it was intended to include properties which had
become outdated because of improvements to technology and societal changes.13 Berman challenged
the taking of his department store because despite the property being in a modernisation and
improvement area, it was not dilapidated or unfit for occupation.

The Supreme Court upheld the constitutionality of the Redevelopment Act on the basis that it
furthered the public welfare. The court interpreted the “public use” limitation in the Fifth Amendment
to the United States Constitution as having been met if the land was to be used for a “public purpose”.
The Supreme Court determined that if the legislature so determined, “public purpose” included
dealing with the public welfare by improving the aesthetic appeal, sanitation, design and safety of
urban areas.14

Three decades after Berman v Parker, the United States Supreme Court decided Midkiff. That case
concerned the validity of the Land Reform Act of 1967. That Act attempted to overcome historical
conditions in Hawaii, which caused an unusual concentration of home ownership15 by acquiring land
from owners so it could be transferred to resident tenants. O’Connor J, delivering the decision for the
court, followed Berman v Parker’s deference to the legislature’s assessment of “public purpose” and
upheld the constitutionality of the legislation.16 Her Honour concluded that deconstructing the
concentration of control in the real estate market was a public purpose which justified the seizure of
private land, irrespective of the benefits the tenants received.

The 2005 decision in Kelo expanded on the principles regarding public purpose and private
benefit established in Berman v Parker and Midkiff. The decision has been widely criticised17 as

9 Garnett, n 8 at 112 and Lehavi and Licht, n 5 at 1711.
10 Pocock M, “Holdouts, Site Amalgamations and Renewal of Urban Areas: A Call for Legislative Reform” (Proceedings from
the 18th Annual Pacific-Rim Real Estate Society Conference, Adelaide, Australia, 2012) http://www.prres.net/index.htm?
http://www.prres.net/Conference/2012Conference.htm.
11 Garnett, n 8 at 112 and Lehavi and Licht, n 5 at 1711.
12 Berman v Parker 348 US 26 at 29 (1954) quoted in Barros B, “Nothing ‘Errant’ About It: The Berman and Midkiff
Conference Notes and How the Supreme Court Got to Kelo With Its Eyes Wide Open” (Widner Law School Legal Studies
Research Paper Series No 08-30, 13 April 2007) p 3, http://ssrn.com/abstract=902926.
13 District of Columbia Redevelopment Act of 1945, 60 Stat 790, Ch 7, s 5-701 in Barros, n 12, p 4.
14 Berman v Parker 348 US 26 at 33 (1954) (Douglas J).
15 On Oahu, 22 people owned 72.5% of the fee simple titles in land: Barros, n 12, p 14.
16 Hawaii Housing Authority v Midkiff 467 US 229 at 232-233 (1984) (O’Connor J).
17 See eg, Castle Coalition, Myths and Realities of Eminent Domain Abuse (June 2006) http://www.castlecoalition.org/pdf/
publications/CC_Myths_Reality%20Final.pdf (Myths and Realities); Castle Coalition, Redevelopment Wrecks: 20 Failed
Projects Involving Eminent Domain Abuse (June 2006) http://castlecoalition.org/pdf/publications/Redevelopment%20Wrecks.pdf
(Redevelopment Wrecks); Carpenter D and Ross J, Doomsday? No Way Economic Trends & Post-Kelo Eminent Domain Reform
(Institute of Justice, 2008), http://www.ij.org/images/pdf-folder/other-pubs/doomsday-no-way.pdf; Gray, n 1; Lee PH, “Eminent
Domain: In the Aftermath of Kelo v New London, a Resurrection in Norwood: One Public Interest Attorney’s View”
(2006-2007) 29 W N Eng L Rev 121; Kanner G, “Kelo v New London: Bad Law, Bad Policy, and Bad Judgement” (2006) 38
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shocking both the “legal profession and wider community”18 and causing public uproar,19 “near
universal condemnation” and “political maelstrom”.20

The case arose after the New London City Council sought to revive the “distressed
municipality”21 by establishing the NLDC to draft and implement plans to redevelop Fort Trumbull’s
waterfront area. A hotel and conference centre, marinas, a pedestrian “river walk”, apartments, a
museum, commercial office space and a retail centre were proposed and a private sector developer was
appointed to undertake the works. The project was anticipated to create between 1,700 and 3,150 jobs,
significantly increase property tax revenues, encourage public access to the waterfront and be the
catalyst for the city’s rejuvenation.22

The owners of 15 non-blighted properties challenged the NLDC’s proposal to acquire and on-sell
the 115 properties that were earmarked for redevelopment. Kelo and the other petitioners argued that
the taking and subsequent transfer of land to the private sector was permissible only where the land
was blighted. By a majority of five-to-four, the United States Supreme Court disagreed, ruling the
acquisitions valid, notwithstanding that the private sector would receive the greatest gains from the
project. The court determined that the “public purpose” test in Berman v Parker and Midkiff was
satisfied; economic development was an accepted government function indistinguishable from other
public purposes government carries out.23 In its economic development role, the government had a
discretion to determine which plans to implement to achieve the desired public purposes, the
acceptability of expectant benefits likely to be generated and what properties are required for the
project.

The minority, Rehnquist CJ, Scalia, Thomas and O’Connor JJ, rejected O’Connor J’s earlier
decision in Midkiff, concluding that the broad interpretation of “public use” as “public purpose” was
“errant”.24 O’Connor J sought to limit economic development takings to either blighted properties or
to correct “widespread social injustice”.25 Thomas J limited his Honour’s interpretation of “public
use” in the Fifth Amendment to “actual use by the public”,26 citing that on-sales of acquired land to
the private sector ran counter to principles of social justice.27

An analogy may be drawn between the United States cases, Australian and the United Kingdom
cases. In the Civic Place Redevelopment cases, Parramatta City Council attempted to compulsorily
acquire two parcels, equating to 2.8% of the redevelopment site, for inclusion in a $1.4 billion
integrated mixed-use project, incorporating a number of public facilities and assets in addition to the
residential and commercial office towers.28 A public private partnership was signed between the
Council and the developer for the project which obligated Parramatta City Council to transfer the

Urb L 201; Kubasek N and Coyle G, “A Step Backward is not Necessarily a Step in the Wrong Direction” (2005-2006) 30 Vt
L Rev 43 and Rutkow E, “Kelo v City of New London” (2006) 30 Harv L Rev 261.
18 Barros, n 12, p 1.
19 Lee, n 17 at 123 and 129.
20 Bell and Parchomovski, n 2 at 1418 and 1423.
21 The population declined almost 30% since the 1960s: Kelo v City of New London 545 US 469 at 470 (2005).
22 It was anticipated that property tax revenues would increase by between US$680,544 and US$1,249,843: Kelo v City of New
London 545 US 469 (2005), cited in Rutkow, n 17 at 262.
23 Kelo v City of New London 545 US 469 at 484 (2005) (Stevens J).
24 Kelo v City of New London 545 US 469 at 501 (2005) (O’Connor J). O’Connor J’s explanation that Hawaii Housing
Authority v Midkiff 467 US 229 (1984) was “errant” has been criticised as being unconvincing. Barros argues that a more
convincing argument may have been that, with the benefit of hindsight, the decisions in Hawaii Housing Authority v Midkiff 467
US 229 (1984) and Berman v Parker 348 US 26 (1954) were wrong to interpret the “public use” requirement so broadly:
Barros, n 12, pp 1-3 and 20.
25 Rutkow, n 17 at 267.
26 Rutkow, n 17 at 268.
27 Kelo v City of New London 545 US 469 at 521-522 (2005) (Thomas J) cited in Rutkow, n 17 at 268.
28 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 at [23]
(Tobias JA).
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development land to the developer in exchange for approximately $96 million in public assets.29 The
landowners challenged the validity of the acquisition. In Parramatta City Council v R & R Fazzolari
Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132, Tobias JA held that it was
appropriate to treat the redevelopment holistically because the planning extended to the entire
redevelopment site and, as such, the acquisitions were necessary to implement the Council’s master
plan, not merely to assist the developer to profit from the project. The developer’s profit was ancillary
to the generation of public benefits.30 Tobias JA’s decision was overturned by the High Court in R &
R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237
CLR 603. In that case, French CJ held that the future use of each parcel must be considered, not the
characteristics of the overall project.31 Gummow, Hayne, Heydon and Kiefel JJ considered that the
public private partnership evidenced that the Council intended to on-sell the land.32 Given the Local
Government Act 1993 (NSW), s 188(1) provides that owners’ consent is required to compulsorily
acquire land that is intended to be resold and owners’ consent had not been obtained, the acquisitions
were invalid.

The decision in the Arsenal FC case considered the acquisition of 143 properties for
redevelopment into Arsenal Football Club’s new stadium and numerous public facilities and assets.33

Collins J upheld the Secretary of State’s decision that the most compelling justification for the
compulsory acquisition was the comprehensive regeneration of the area, even though the regeneration
scheme was triggered by Arsenal Football Club’s desire for a new stadium.34

Tobias JA’s holistic treatment in Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta
City Council v Mac’s Pty Ltd [2008] NSWCA 132 is similar to the reasoning in both the Arsenal FC
case and Kelo. Notwithstanding the forecast private sector gains from the Kelo redevelopment project,
the indirect community benefits satisfied the public purpose tests in Berman v Parker and Midkiff. In
the Civic Place Redevelopment cases, both the estimated value of new public assets and indirect
community benefits were greater than in Kelo35 and the Arsenal FC case.36 Despite this, the High
Court’s decision in R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta
City Council (2009) 237 CLR 603 more closely aligns with Thomas J’s dissenting judgement in Kelo,
in which the future use of the property was analysed to determine whether it met the “public use”
requirement.

The analogy in the reasoning between the Australian, United Kingdom and United States cases
demonstrates that the issues in each jurisdiction are not unique. Lessons from the use of eminent
domain for economic development in the United States may highlight advantages and pitfalls of
extending Australian laws. Where the Town and Country Planning Act, Pt IX is used as a model, the
United States experience is relevant to defining the limitations on acquisition powers necessary to
protect landowner rights. Part two discusses the common criticisms raised by opponents of economic
development takings and considers whether those criticisms have application to a statutory model
based on the Town and Country Planning Act, Pt IX.

29 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 at [100]
(Tobias JA).
30 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 at
[147]-[148] (Tobias JA).
31 R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603 at [45]
(French CJ).
32 R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237 CLR 603 at
[95]-[96] and [98] (Gummow, Hayne, Heydon and Kiefel JJ).
33 Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18 (Admin) at [5] (Collins J).
34 Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18 (Admin) at [15] (Collins J).
35 Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 at [23]
and [100] (Tobias JA) and Kelo v City of New London 545 US 469 at 474 (2005).
36 Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18 at [15] (Collins J).
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PART 2: CRITICISMS OF ECONOMIC DEVELOPMENT TAKINGS IN THE UNITED

STATES AND LEGISLATIVE CONSIDERATIONS TO SAFEGUARD OWNERS

Unlike the insertion of Pt IX into the Town and Country Planning Act, which received relatively little
attention from academics,37 the law of economic development takings in the United States has been
extensively criticised. Those criticisms are unsurprising; early urban renewal efforts failed and yet
courts have expanded the scope of the takings power.38 Those modern projects that do not suffer from
the same shortcomings as the mid-20th century United States urban renewal redevelopments, may
contribute positively to a community, its economy and socio-economic base.39 This contribution may
occur through the stimulation of employment and provision of social and economic infrastructure.40

However, in order to undertake an urban renewal project of any scale, it is likely that a site will need
to be assembled from a patchwork of smaller parcels.41 This assembly is problematic because of the
fragmentation of ownership of inner urban land.42 Compulsory takings have been used in both the
United Kingdom and United States to overcome the difficulties of reassembling titles to land.

Use of compulsory takings to assemble redevelopment sites is not without criticism. Faults
identified by commentators appear to be centred on four common themes. First, the coercive nature of
the power; secondly, under-compensation of affected parties and the risk that takers abuse the exercise
of their powers; thirdly, the targeting of minority and low socio-economic groups through site
selection; and finally, the imposition of dignitary harms on affected persons. These criticisms and
some of the safeguards incorporated into the United Kingdom provisions are discussed in conjunction
with numerous considerations which, if effectively implemented into a statutory regime, may lessen
the negative elements of economic development takings. Neither the criticisms, nor the legislative
considerations discussed are exhaustive. Rather, their inclusion in this article is intended to further the
debate on the extension of local government compulsory acquisition powers.

While there are differences in context between the United Kingdom, the United States and
Australia,43 Australian lawmakers may nevertheless utilise the experience of those jurisdictions when
investigating legislative models to overcome difficulties of assembling sites. It is argued that the
achievement of government policies on inner urban renewal, rejuvenation and consolidation may be
facilitated by extending local government compulsory acquisition powers to enable economic
development. However, in order to ensure stable and secure property ownership and appropriate
compensation for owners, it will be necessary to avoid the undesirable elements of a wholesale and

37 Imrie R and Thomas H, “Law, Legal Struggles and Urban Regeneration: Rethinking the Relationships” (1997) 34(9) Urban
Studies 1401; Winter P and Lloyd R, “Regeneration, Compulsory Purchase Orders and Practical Related Issues” (June 2006)
JPL 781; Castorina G, “Regeneration of Compulsory Purchase”, The Estates Gazette (May 15 2004) p 158; Edwards M and
Martin J, “A Thorny Issue”, The Estates Gazette 96 (9 October 2010); and Riley J, “Well-being and the Democracy of
Compulsory Purchase” (2009) 2(3) JPMD 230.
38 Garnett, n 8 at 112 and Lehavi and Licht, n 5 at 1711.
39 Garnett NS, “The Public-use Question as a Takings Problem” (2003) 71(6) Geo Wash LR 934 at 955. However, it is
acknowledged that there are numerous examples of modern urban renewal projects failing too.
40 Pocock, n 10, p 8 and Pocock, n 3 at 131-132.
41 Pocock, n 3 at 129.
42 Pocock, n 3 at 129.
43 As at the second quarter of 2011, homeownership across Australia, the United Kingdom and the United States was 66.98%,
65% and 65.9% respectively. During the same period, populations in each of Australia, the United Kingdom and the United
States was estimated at 21.5 million, 53.1 million and 311.58 million respectively. Country size also varied widely at 7,692,024
sq km for the United Kingdom and 9,826,675 sq km for the United States: Australian Bureau of Statistics, 2011 Census of
Population and Housing, Tables B01 and B32, http://www.censusdata.abs.gov.au; Department for Communities and Local
Government, Dwelling Stock Estimates: 2013 England (27 February 2014) p 5, https://www.gov.uk/government/uploads/system/
uploads/attachment_data/file/285001/Dwelling_Stock_Estimates_2013_England.pdf; Office for National Statistics, Annual
Mid-year Population Estimates for England and Wales, 2012 (26 June 2013) p 87, http://www.ons.gov.uk/ons/rel/pop-estimate/
population-estimates-for-england-and-wales/mid-2012/mid-2012-population-estimates-for-england-and-wales.html; United
States Department of Commerce, Residential Vacancies and Homeownership in the Second Quarter 2014 (29 June 2014) p 5,
http://www.census.gov/housing/hvs/files/currenthvspress.pdf; and Central Intelligence Agency, The World Factbook,
https://www.cia.gov/library/publications/the-world-factbook/rankorder/2147rank.html.
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widespread use of the power, like those that occurred in the 1940s to 1960s in the United States.
Engaging in a limited expansion of Australian legislation may facilitate site assembly and urban
renewal, whilst still providing protection for landowners.

Forced transfers of property

A law is not a law without coercion behind it.44

The element of coercion, reflected in a landowner’s limited ability to prevent the compulsory
acquisition of his or her property, is the cornerstone principle of takings legislation in the three
jurisdictions. Opponents of eminent domain argue that removing a person’s ability to withhold their
agreement to sell may cause lasting psychological effects.45 Others argue that it is objectionable to
interfere so dramatically and unnecessarily with settled property rights, when the free market is
capable of achieving the same outcome whilst utilising agreement rather than coercion.46

Perhaps because of the fundamentally coercive element in takings legislation, United States
statutes typically oblige government to negotiate purchases in good faith before resorting to eminent
domain.47 By way of contrast, there is no equivalent requirement in the Town and Country Planning
Act. Equivalent obligations may be implemented into an Australian statutory model; however, the
effectiveness of the good faith requirement has been questioned. That is, where the threat of eminent
domain pervades negotiations, an owner’s exercise of free will in negotiating whether or not to sell
may be rendered fallacious – if an owner’s property is going to be taken anyway, can that owner really
refuse to sell?48 Instead of being used as a guarantee of protection to owners, this requirement may be
more effective as a tool to discourage use of compulsory acquisition in circumstances where
agreement may be reached.

Under-compensation and abusive takings

What about me, it isn’t fair … you just take more than you give.49

In exchange for the loss of title to real property, compensation is awarded to owners at an assessed
level, often based on market value.50 The standard professional definition of market value51 has been
criticised as normative;52 market value depends upon a hypothetical sale at an assumed price – the
very figure the definition is being used to calculate.53 This estimate lends itself to calculation errors

44 See BrainyQuote.com, James A Garfield quotes, http://www.brainyquote.com/quotes/quotes/j/jamesagar379296.html.
45 Radin MJ, “Property and Personhood” (1982) 34 SLR 957.
46 Gray, n 1 at 74; Brown D, Land Acquisition (6th ed, LexisNexis Butterworths, 2009) p 1; McLeod G and McLeod A, “The
Importance and Nature of the Presumption in Favour of Private Property” (2009) 15 LGLJ 97; Brennan S, “Government
Expropriation for Private Profit Hits Aboriginal Land Hardest” (2008) 7(6) ILB 2; Cohen CE, “Eminent Domain after Kelo v
City of New London: An Argument for Banning Economic Development Takings” (2005-2006) 29 Harvard JLPP 491; Castle
Coalition, n 17, Myths and Realities; Castle Coalition, n 17, Redevelopment Wrecks and Bell and Parchomovsky, n 2.
47 Munch, n 4 at 473, Cohen, n 46 at 536 and Garnett, n 8 at 129-130.
48 O’Connor J described these discussions as negotiating under the “spectre of condemnation”: Kelo v City of New London 545
US 469 at 503 (2005) (O’Connor J). See also Coase R, “The Problem of Social Cost” (1960) 3 J L & Econ 1; Ulen T, “The
Public Use of Private Property: A Dual-Constraint Theory of Efficient Government Takings” in Murcuro N (ed) Taking Property
& Just Compensation: Law & Economics Perspectives of the Takings Issue (Kluwer Academic Publishers, USA, 1992) p 168
and Garnett, n 8 at 127.
49 Frost AG and Swan FC, What About Me? (Warner/Chappell Music, Inc), http://www.lyricsondemand.com.
50 See eg, Acquisition of Land Act 1967 (Qld), s 20, Land Acquisition (Just Terms Compensation) Act 1991 (NSW), s 54 and
internationally Land Compensation Act 1961 (UK), s 5.
51 The standard professional definition of market value adopted by the International Standards Valuation Committee is: “Market
Value is the estimated amount for which a property should exchange on the date of valuation between a willing buyer and a
willing seller in an arm’s-length transaction after proper marketing wherein the parties had each acted knowledgeably, prudently,
and without compulsion”: Hockley JJ and Whipple RTM, “How Relevant is Spencer’s Case 100 Years On? The Need for a New
Valuation Definition: ‘The Most Probable Price’” (2009) 17(2) APLJ 3 at 204.
52 Hockley and Whipple, n 51 at 204; and Lehavi and Licht, n 5 at 1718.
53 Hockley and Whipple, n 51 at 205-207.
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resulting in under or over-estimating of values particularly in growing or declining markets. In
addition, its development occurred in an attempt to reduce compensation paid to owners, not to
calculate a fair payment to those owners.54

Critics argue that use of market value as the determinant of compensation results in
under-compensation. There are various factors resulting in under-compensation. One cause is that
market value compensation does not incorporate the premium that an owner subjectively places on his
or her property, known as the subjective value premium.55 It may, in fact, encourage owners to sell at
a price below the perceived value of the property but above the anticipated market value assessment in
order to capture a proportion of the subjective value premium.56 Out of pocket expenses such as
incidental moving costs and government charges relating to the acquisition of a new property may also
not be claimable by owners.57 Further, while market value may represent a fair payment for the
acquired property, appropriate or equivalent replacement housing may not be available for purchase
with the compensation received.58 Owners that cannot purchase equivalent alternate housing without
increasing their debt levels (assuming that is possible) may suffer negative cash flow effects.

To mitigate under-compensation concerns, market value compensation awards may be adjusted
by:

• paying compensation at the higher government “market value” valuation and an owner procured
independent valuation from a registered valuer. Giving landowners some control over the
valuation process may appease concerns regarding low valuations by government valuers;59

• awarding an additional fixed percentage or fixed amount as a premium to owners or residents in
addition to the market value of the property; or

• granting a sliding-scale premium based on the length of ownership or residence in a property, in
addition to the market value compensation.60

While these three options will reduce the likelihood of under-compensation for the acquired
property, they will not necessarily ensure that displaced owners can secure alternate, equivalent and
affordable housing. Therefore, their utility as an effective means of protecting owners is limited. By
way of contrast, changing compensation to reflect the “replacement value” of the acquired property
would, on the face of it, enable owners to purchase alternative homes in equivalent suburbs.61 This is

54 Hockley and Whipple, n 51 at 207-208.
55 Michelman F, “Property, Utility, and Fairness: Comments on the Ethical Foundations of ‘Just Compensation’ Law”
(1966-1967) 80 Harv LR 1165.
56 Miceli TJ and Segerson K, “A Bargaining Model of Holdouts and Takings” (2007) 9(1) Am Law Econ Rev 160 at 162.
57 Acquisition of Land Act 1967 (Qld), s 20; Cohen, n 46 at 538; and Garnett, n 8 at 106.
58 The Acquisition of Land Act 1967 (Qld), s 20(2) limits compensation to the value of the estate or interest in the land that is
acquired. No additional compensation is available if the owner is unable to secure replacement housing at the same value as the
taken property. Garnett, n 8 at 106-107.
59 See Garnett, n 8 at 129 for a discussion on the use of dual appraisals in the calculation of compensation for eminent domain
in the United States.
60 This is consistent with Nadler and Diamond’s finding that the length of ownership of a property impacts on the subjective
value an owner applies to it. However, they found that in some cases no monetary amount would compensate the owners for the
subjective value he or she places on their property: Nadler J and Diamond SS, “Eminent Domain and the Psychology of
Property Rights: Proposed Use, Subjective Attachment, and Taker Identity” (2008) 5(4) J Empirical Legal Stud 713 at 715 and
743.
61 For example, the Uniform Relocation Assistance and Real Properties Acquisition Act 1971 (US) seeks to ensure that losses,
not otherwise adequately compensated by traditional compensation awards are reimbursed to displaced individuals. The Act
requires:
• payment of replacement value compensation, rather than fair market value;
• payment of moving expenses, mortgage costs and re-establishment expenses; and
• the provision of relocation advisory services to assist with identification of comparable replacement housing. If

comparable replacement housing is not available, those agencies may take necessary or appropriate action to provide a
replacement “decent, safe, and sanitary” dwelling that is large enough to accommodate all occupants adequately, is
affordable and is in a no less desirable location: Garnett, n 8 at 121-122.

Pocock

(2015) 20 LGLJ 2734

© 2015 Thomson Reuters (Professional) Australia Limited
for further information visit www.thomsonreuters.com.au 
or send an email to LTA.service@thomsonreuters.com

Please note that this article is being 
provided for research purposes and is not 
to be reproduced in any way. If you refer to 
the article, please ensure you acknowl-
edge both the publication and publisher 
appropriately. The citation for the journal is 
available in the footline of each page.

Should you wish to reproduce this article, 
either in part or in its entirety, in any medium, 
please ensure you seek permission from our 
permissions officer.  

Please email any queries to 
LTA.permissions@thomsonreuters.com



particularly of benefit to households in lower socio-economic brackets.62 Relocation advisory services,
the provision of long-term low- or no-interest government loans and/or awards of non-repayable
grants may also assist in re-housing persons affected by compulsory acquisition.63

In addition to the other criticisms of using market value as the determinant for compensation,
critics argue that market value calculations are at risk of government manipulation and abuse.64

Government often controls much of the services and infrastructure available to a property. These
services and infrastructure are key determinants of market value and accordingly, compensation.
However, values are susceptible to government manipulation through the discontinuation or removal
of services.65 The danger with this approach is that areas may become “unrenewable” where excessive
services or infrastructure are removed. Condemnation blight, as it is termed, occurred in the United
States during the 1940s to 1960s. At the time, government announcements of certain proposed
acquisitions were made well in advance of the acquisitions occurring. Those announcements spurred
the exodus of residents and businesses from affected areas,66 followed by the gradual removal of
public infrastructure. This prompted an irreversible decline in property values when the removal of
people and infrastructure was not halted before crime rates and a lack of services impacted on the
liveability of the area.67

One means of controlling condemnation blight is to limit economic development takings to areas
already in decline because of blight. However, this limitation does not provide a sufficient degree of
protection to landowners. Rutkow raises the concern that limiting economic development takings to
blighted areas could result in the “perverse position” that cities promote the decline of neighbourhoods
to trigger the application of compulsory acquisition legislation.68 This could, in effect, create a second
generation condemnation blight problem, particularly because vague blight definitions expose
properties, which are simply outdated against modern standards (for example because of the number
of bathrooms and lack or otherwise of a double garage) to the risk of acquisition.69 A better solution to
avoid condemnation blight may be to utilise replacement value compensation. Further research is
needed to determine the practical benefits and pitfalls associated with using replacement value before
a final conclusion on this option may be reached.

Another criticism of market value compensation is that it disregards the uplift in value a property
may experience upon its incorporation into a larger redevelopment site.70 This growth in value may
occur because the additional scale of the site increases the potential return from its redevelopment.71

However, given the assembly occurs after the property is already acquired, any uplift in value from the
assembly is experienced by the acquiring entity, not the owner.72 By way of contrast, if an owner
successfully negotiates the sale of his or her property on the free market, that owner may demand and

62 Law Reform Commission, Lands Acquisition and Compensation (Report No 14, 1980) p 142.
63 Law Reform Commission, n 62, p 142.
64 See eg, Cohen, n 46; Castle Coalition, n 17, Myths and Realities; and Castle Coalition, n 17, Redevelopment Wrecks.
65 Garnett NS, “The Public-use Question as a Takings Problem” (2003) 71(6) Geo Wash LR 934 and Kanner G, “Do We Need
to Impair or Strengthen Property Rights in Order to ‘Fulfil Their Unique Role’? A Response to Professor Dyal-Chand”
(2008-2009) 31 U Haw L Rev 423.
66 Garnett, n 39 at 955.
67 Bell and Parchomovsky, n 2; Pocock, n 10, p 7; and Lee, n 17 (but contrast Gergen AE, “Why Fair Market Value Fails as Just
Compensation” (1993) 14 Hamline J Pub L & Pol’y 181).
68 Rutkow, n 17 at 269.
69 Kelly JJ, “We Shall not be Moved: Urban Communities, Eminent Domain and the Socioeconomics of Just Compensation”
(2006) 3 St John’s L Rev 923 at 221.
70 Nadler and Diamond, n 60 at 724.
71 Isaac D, O’Leary J and Daley M, Property Development Appraisal and Finance (2nd ed, Palgrave MacMillan, 2010) pp 55,
78 and 104.
72 Cohen, n 46 at 539 and Garnett, n 8 at 110.
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receive a sale price above market value. Such an owner will capture a share of the post-assembly gain
from the redevelopment proposal and may realise part, or the entire subjective value premium he or
she applied to the property.73

Where economic development takings occur, it may be more equitable to apportion uplifts in
market value between the owners.74 This may be achieved by paying compensation based on the
post-assembly value of the redevelopment site as a whole multiplied by the proportion of the acquired
land to the total development site. The post-assembly value suffers from the same shortcoming as
market value: it is an estimate subject to under or over-estimation as the market fluctuates cyclically.
The obvious difficulty for local governments in utilising a higher post-assembly apportioned market
value is that compensation payments may increase significantly, rendering compensation awards
unaffordable. Funding issues for local governments have been overcome in the United Kingdom by
adopting the practice of having developers indemnify acquiring entities for any costs associated with
the assembly of the redevelopment parcel, including payment of compensation awards to owners.75

This dual approach: paying compensation based on replacement value or post-assembly apportioned
market value and passing the compensation costs onto the private sector is a possible option for
incorporation into Australian legislation that is worthy of further research to determine its feasibility.

It is thought that responsibility to make compensation payments may deter governments from
“overconsuming private property”;76 and it may act as a constraint on government exploitation of
vulnerable owners.77 However, the effectiveness of using compensation as a deterrent to governmental
abuse is arguable.78 It is submitted that a better approach is to treat compensation as a separate issue
to regulation of the taking. Provision for adequate compensation should be made to achieve justice for
landowners, not to deter governmental abuse. Rather, government actions should remain separately
controlled by limiting the scope of acquisition powers and the circumstances in which those powers
may be used.

A detailed and workable test may be incorporated into legislation to regulate the circumstances in
which economic development takings may occur. One of the key criticisms of the minority in Kelo
was that the breadth of the “public purpose” test rendered all property subject to the risk of economic
development takings.79 A test based on a United Kingdom-style system, which requires both local
governments and overseeing Ministers to assess the proposals against measurable criteria is a good
starting point.80 Controls on the exercise of compulsory acquisition powers may be further tightened
by implementing additional requirements such as:

1) a good faith obligation on acquiring authorities to negotiate with owners for the purchase of the
property before resorting to compulsory acquisition;

2) an assessment of the magnitude of project features generated from the redevelopment project that
directly benefit the public (for example, the addition of public open space from the
redevelopment);81 and

73 Pocock, n 3 at 130.
74 Nadler and Diamond, n 60 at 724.
75 Winter and Lloyd, n 37 at 790.
76 Garnett, n 39 at 951 and Durham JG, “Efficient Just Compensation as a Limit on Eminent Domain” (1984-1985) 69 Minn LR
1277 at 1278.
77 Lunney, n 7 at 723; Garnett, n 39 at 952 and Heller M and Krier JE, “Deterrence and Distribution in the Law of Takings”
(1999) 112 Harv LR 997. In the Australian context, see Allen T, “The Acquisition of Property on Just Terms” (2000) 22 SLR
351 at 377.
78 Bell and Parchomovsky, n 2 at 1433 and 1440; Durham, n 76 at 1278 and Garnett, n 8 at 138.
79 Kelo v City of New London 545 US 469 at 503 (2005) (O’Connor J).
80 For a detailed discussion on the United Kingdom criteria, including both the Town and Country Planning Act and the Office
of the Deputy Prime Minister’s Circular 06/2004 see Pocock, n 3.
81 For example in Parramatta City Council v R & R Fazzolari Pty Ltd; Parramatta City Council v Mac’s Pty Ltd [2008]
NSWCA 132 and R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City Council (2009) 237
CLR 603 the public benefits generated from the redevelopment of the Civic Place Site were significant. See also Singer JW,
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3) a consideration of the facts and circumstances associated with acceptance of the redevelopment
proposal to determine if a local government has implemented the plan simply to appease a private
sector entity, or whether the direct public benefits from the proposal warrant taking of the land.82

This may be achieved by considering the “real purpose” of the acquisition,83 whether there was a
lack of “good faith” in the government’s proposal to redevelop the site84 and whether there was
an “ulterior purpose” for the acquisition which disadvantaged the owner.85

This list is not exhaustive, nor does it contain sufficient detail to enable assessment of projects
against the criteria as described. Both the methods of calculating compensation and the criteria
limiting the exercise of compulsory acquisition powers are set out with the intention of generating
debate on the legislative options. Further research will enable development of comprehensive
provisions that may be enumerated into a legislative model.

Targeting of minorities and the poor

Picking on that poor, little, helpless boy. Oh yes … poor, little, helpless boy.86

In addition to issues of condemnation blight, the mid-20th century United States urban renewal
projects displaced thousands of low socio-economic and minority households.87 Racial minorities and
the poor lacked political influence; they were “helpless”88 to discourage takings.89 By way of contrast,
powerful, politically active and tight-knit social organisations avoided takings of members’ properties
through political clout and connections.90 Munch’s research revealed that owners of lower value
properties are at a higher risk of under-compensation than owners of high value properties.91 Owners
lacking political sway are less likely to avoid takings and more likely to be under-compensated,
exacerbating problems associated with those owners’ socio-economic position. This is particularly the
case where appropriate and affordable replacement housing cannot be secured with the compensation
received.

“The Ownership Society and Takings of Property: Castles, Investments, and Just Oligations” (2006) 30 Harv Envtl L Rev 309
and Heller MA, “The Tragedy of the Anticommons: Property in Transition from Marx to Markets” (1998) 111(3) Harv L Rev
621 at 639 discussed in Pocock, n 3 at 129-130. Lesser public benefits being generated from a project may not warrant the use
of compulsory acquisition as a method of assembling a site.
82 For example, Grocon’s appointment prior to the acquisition of the land was held to be an indicator that the local government
acquired the land with the intention of reselling it to the developer: R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s
Pty Ltd v Parramatta City Council (2009) 237 CLR 603 at [95]-[96] and [98] (Gummow, Hayne, Heydon and Kiefel JJ). This
step should; however, also consider whether there were plans to redevelop the site prior to the appointment of the developer
(which may have been finalised only after the developer was appointed) and whether the developer was selected using a
competitive process: Somin I, “The Judicial Reaction to Kelo” (2011) 4(1) Alb Gov’t L Rev 1 at 25; and Kelly, n 69 at 218-220.
In the Civic Place Redevelopment cases, Grocon Pty Ltd submitted a tender in response to Parramatta City Council’s Request
for Tender and Information Memorandum relating to the redevelopment of the Civic Place Site. Parramatta City Council did not
accept any of the tenders, but resolved to negotiate with Grocon Pty Ltd regarding the contractual arrangements to be put in
place for the redevelopment of the site, following which a public private partnership was entered into between Parramatta City
Council and Grocon (Civic Place) Pty Ltd and Grocon Contractors Pty Ltd: Parramatta City Council v R & R Fazzolari Pty
Ltd; Parramatta City Council v Mac’s Pty Ltd [2008] NSWCA 132 at [67]- [68] and [71] (Tobias JA).
83 Council of the Shire of Werribee v Kerr (1928) 42 CLR 1.
84 CC Auto Port Pty Ltd v Minister for Works (1965) 113 CLR 365.
85 Samrein Pty Ltd v Metropolitan Water, Sewerage & Drainage Board (1982) 41 ALR 467.
86 Walt Disney Productions (Director: Reitherman W), The Jungle Book (1967).
87 Garnett, n 8 at 120.
88 Walt Disney Productions, n 86.
89 In the 1950s the Catholic Church successfully redirected freeways into Chicago protecting churches from demolition (Garnett,
n 8 at 115-116 and 120) and in Kelo v City of New London 545 US 469 (2005), O’Connor J noted that the NLDC spared the
Italian Dramatic Club: Kelo v City of New London 545 US 469 at 495 (2005) (O’Connor J). Garnett notes that the club is
politically well-connected: Garnett, n 8 at 115.
90 Garnett, n 8 at 115-116, 120.
91 Munch, n 4 at 495.
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As noted above, limiting economic development takings to blighted areas may not effectively
protect at risk groups.92 An alternative approach may be to permit economic development takings, but
provide additional compensation and relocation assistance to landowners who are identified as being,
for example, in a low socio-economic bracket. Relocation assistance has been provided in Australia in
at least two jurisdictions: the Northern Territory and South Australia. The Lands Acquisition Act 1978
(NT) enables the relevant Minister to compensate a taking through the transfer of substantially
equivalent land (including improvements) to the affected owner.93 In South Australia, the now defunct
South Australian Re-Housing Committee94 provided non-financial assistance to many affected persons
and managed the process for seven grants, 17 interest-free loans and seven interest-bearing loans
between 1 July 1973 and 30 June 1978.95 Further research is required on the feasibility and benefits of
providing relocation assistance and whether it should be combined with other measures, such as
payment of compensation based on replacement value or post-assembly apportioned market value,
before appropriate provision may be made in any legislative model.

Another protection that may be implemented as a standalone measure or folded into a package of
reforms relates to community engagement and public consultation on proposed redevelopments.
Engagement and consultation gives landowners an opportunity to voice concerns with those
proposals.96 The Acquisition of Land Act 1981 (UK) enables affected persons to lodge objections to
proposed acquisitions which may, in turn, trigger a public local inquiry chaired by an independent
Inspector. Before making a decision on the acquisitions, the Minister must consider the Inspector’s
report.97 Australian tribunals have established alternative dispute resolution programs in place which
may assist with settling landowner concerns and/or providing administrative review of Ministerial
decisions. However, the concerns regarding the efficacy of lodging objections, local public inquiries
and administrative review are acknowledged.98 The appropriateness and affordability of legal
representation, technical knowledge divergences between the parties and the complexity of
compulsory acquisition law may all impact on landowner rights and the ability to stay acquisitions.
Substantive equality may not be achieved by simply providing objection or review processes. This is
particularly relevant where the applicants do not have the technical expertise to run their own case or
the financial means to hire representation.99 While educational brochures and pamphlets may provide
guidance on tribunal procedures, legal complexities and disparities in financial and specialist resources
available to the parties may relegate the use of tribunals to a procedural speed bump rather than

92 Rutkow, n 17 at 269; and Kelly, n 69 at 221.
93 Lands Acquisition Act 1978 (NT), s 50(2). Special provision is made for native title claimants: Lands Acquisition Act 1978
(NT), s 50. See also Winnett C, “‘Just Terms’ or Just Money? Section 51(xxxi), Native Title and Non-monetary Terms of
Acquisition” (2010) 33(3) UNSWLJ 776.
94 The South Australian Re-Housing Committee was established by the Land Acquisition Act 1969 (SA), s 26a. Part 4A
(containing s 26a) was repealed on 13 December 1998 (Act No 59 of 1998) which terminated the South Australian Re-Housing
Committee. During its existence, the Committee’s responsibilities were:
• To assist with re-housing persons whose principal place of residence was compulsorily acquired;
• To help overcome social problems arising from compulsory acquisition; and
• To provide recommendations to the acquiring authority on which persons affected by a compulsory acquisition should be

granted financial assistance. This assistance was in the form of non-repayable grants, interest-free loans (where owners of
acquired properties had no alternative but to upgrade housing) and low interest mortgage-secured loans (where owners of
acquired properties elected to upgrade their home). The loans were generally repayable on the sale of the property, or
death of the owner or their surviving spouse.

95 Law Reform Commission, Report No 14, n 62, p 139.
96 However, Imrie and Thomas concluded that the local public inquiry merely reinforced views that owners had little likelihood
of success against the government acquiring authority: Imrie and Thomas, n 37 at 1412-1413.
97 Acquisition of Land Act 1981 (UK), ss 11, 12, 12(1)(c), 13(4) and 13(2) and Sch 1, ss 1(2), 2, 3(1), 3(1)(c), 4(5) and 4(2).
98 Imrie and Thomas, n 37 at 1413 and 1415.
99 Garnett, n 8 at 128.
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providing a meaningful avenue for challenging a compulsory acquisition.100 Further research would,
again, be useful in determining the benefit of adopting one or more of these options in conjunction
with other protective measures.

Suffering of dignitary harms

An injury is much sooner forgotten than an insult.101

Garnett used the phrase “dignitary harm” to describe the feelings of discommode and vulnerability to
the loss of economic autonomy that a taking of one’s property engenders102 – the “insult” suffered by
owners. While the author does not subscribe to Radin’s “Property and Personhood” theory,103 it is
clear that coercive takings impact owners.104

It has been theorised that there are a number of factors that contribute to, amplify or trigger
feelings of dignitary harm. Owners may be offended by the inferences that another person may
optimise the use of the property by changing its current sub-optimal use; and that the property was not
worthy of being saved from redevelopment because of that sub-optimal use.105 The Moving Pictures
song “What about me?” quoted above, holds particular resonance for those low socio-economic and
minority households who are in redevelopment zones, lack the political wherewithal to effectively
oppose takings and who are also most likely to be under-compensated.106

A third factor that contributes to feelings of dignitary harm is the perception that the government
acquiring entity is acting at the expense of owners by enabling politically powerful and financially
well-off developers to reap windfall gains.107 This occurs when owners are under-compensated and
acquired land is transferred to the private sector at highly subsidised rates, increasing the potential to
generate significant revenue from the redevelopment and its sale.108

100 Imrie and Thomas, n 37 at 1413 and 1415.
101 Goodreads Inc, Philio Dormer Stanhope quotes, https://www.goodreads.com/quotes/292919-an-injury-is-much-
sooner-forgotten-than-an-insult.
102 Garnett, n 8 at 109-110.
103 Radin, n 45 at 959. Radin argues that a person’s home is deserving of additional protection under law because it is: “the scene
of one’s history and future, one’s life and growth … one embodies or constitutes oneself there. The home is affirmatively part
of oneself – property for personhood– and not just the agreed-on locale for protection from outside interference”: Radin, n 45 at
987. By way of contrast, Stern, Barros and Jones all question the epistemological basis upon which Radin bases her philosophy:
Stern SM, “Residential Protectionism and the Legal Mythology of Home” (2009) 107 Mich LR 1093; Barros B, “Legal
Questions for the Psychology of Home” (2008-2009) 83 TLR 645; Barros B, “Home as a Legal Concept” (2005-2006) 46 Santa
Clara L Rev 255; and Jones JD, “Property and Personhood Revisited” (2011) 1(1) Wake Forest JL & Pol’y 93. Stern, Barros and
Jones conclude that there is “scant empirical support” that a person’s residence is interlinked with their identity, psychological
functioning and self-flourishing: Stern, n 103 at 1096. Rather, psychological studies reveal that relationships people make and
continue to interact in, not a building’s physical structure, are key to a person’s self-identity and being: Stern, n 103 at 1097.
104 The extent of the impact is arguable. Garnett states that many residents displaced by the Chicago freeway projects “suffered
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Windfall gains, and the feelings of dignitary harm associated with them, may be minimised by:109

1) basing compensation on the post-assembly apportioned market value;110 and
2) either prohibiting transfer prices being set at nominal amounts where the assembled site is

transferred to the private sector, or passing on the cost of compensation for economic
development takings onto the private sector.

As noted above, developers in the United Kingdom are required to indemnify acquiring entities
for all of the assembly costs. This is another area worthy of further research to determine its
feasibility.

There are numerous criticisms of economic development takings and many more suggestions
which may or may not be effective and appropriate in an Australian setting. The United Kingdom and
United States should both be looked to for additional options for legislative reform and for landowner
protections. This article has not sought to identify all of the criticisms nor all their solutions. Rather, it
has identified some options intended to prompt discussion and further research in targeted areas.

CONCLUSION

Analogies may be drawn between the Australian, United States and United Kingdom takings cases and
statutory regimes. The issues associated with using takings powers for economic development and
urban renewal are not unique. Lessons from each jurisdiction may inform development of a statutory
model for Australia to achieve an optimal level of land assembly without descending into an “orgy of
seizure and violence”111 and decimating private property rights.

Criticisms relating to economic development takings in the United States predominantly centre on
coercion, under-compensation, risk of abuse, targeting of minority and low-socio economic groups and
the imposition of dignitary harms on landowners. Each of the criticisms has the potential to apply in
Australia if local government powers are extended. Given that some of the criticisms have been
overcome or partially addressed through the adoption of specific provisions in the Town and Country
Planning Act, these provisions may inform Australian lawmaking. Additional recommendations for
areas where further research may be beneficial were made in an effort to prompt discussions around
balancing landowner rights and economic development. Those recommendations included changing
the method for calculating compensation and assessing economic development takings against
legislatively defined criteria to measure the magnitude of direct public benefits likely to be generated
from the proposal. In addition, it was suggested that further research be conducted to determine both
the feasibility and benefit of implementing relocation assistance and community engagement and
public consultation practices.

109 Nadler and Diamond, n 60 at 722.
110 Nadler and Diamond, n 60 at 724.
111 Gray, n 1 at 73.
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